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CHAFTER L
INTRODUCTION,

1. Background to the appointment—The State Co-operative
Council at its meeting held on February, 6, 1953, had appointed a Sub-
Committee o consider the question of overhauling of the Bombay
Co-operative Societies Act, 1925, and "the Rules made thereunder in
view of the rapid development of the co-operative movement and the
new problems arising in the day-to-day working of the co-operative
societies. This Sub-Committee of the Council, however, felt that
the task could best be done by a Committee appointed by the
Government and assisted by the necessary staff. The State Co-opera-
“tive Council, therefore, requested the Government at its meeting held
on February, 7th, 1955 to appoint a Committee for the purpose. In
view of the impending reorganisation of the State, the Government
postponed decision on the resolution of the Counecil.

2. Appointment of the Committee—By its resolution, No. CSA-
1456-D, dated December, 19, 1956, the Government of Bombay
appointed a Committee of the following members to consider the
question of amendment of the Bombay Co-operative Societies Act and
Rules ; —

Shri G. M. Laud (Chairman),
Shri G. H, Thakore,

Shri C. K. Patel, Joint Registrar, Co-operative Societies, Member-
Secretary. -

The Resolulion also asked the Committee “to study the Co-operative
Societies Acts which are in force in the component parts of the
State, viz—Kutch, Saurashtra, Vidarbha and Marathwada areas and
to suggest a common Act for all the areas and to submit ifs report

within one month ”, )

3. The Chairman, after consulting his colleagues, represented {o
the Government that the work of the Committee would be facilitated
if the representatives of the component parts of the State were
associated with its deliberations and the period for enquiry duly
extended. This question was discussed by the State Co-operative
Council at its meeting on January, 12, 1957. Following its recom-
mendations, the Government of Bombay by ils Resolution
No. CSA-1456.D, dated February, 19, 1957, appointed the following
additional members on the Committee constituted by the Government
Resolution, Industries and Co-operation Depariment, No. C5A-1456-D,

dated December, 19, 1956 : —
1. Shri R. V. Kalikar, M.A., Chairman, Vidarbha Co-operative
Bank Ltd., Nagpur.

1A Qb 2437—1
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2. Shn M. P. Nandedkar, BA;, LL.B,,

3. Shri M. R.- Unwala, B.A., LL.B., . Chairman, Co-operative
Tribunal, Rajkot Division, Bhavnagar.

4. Shri M. R. Unwala, attended the first meeting of the Committee
but had to resign thereafter owing to ill health. - The Government by
its Resolution, No. CSA. 1456-D, dated April, 23, 1957, therefore,
appointed Shn Maldevji Odedra, B.A,, LL.B., Advocate Porbundar,
as a member in place of Shri M. R. Unwala

5. Period of enquiry.—The Government Resolution, dated Decem-
ber 19, 1956, required the Committee to submit its report within

.a month. By its resolution, dated February, 19, 1957, the period was
extended to the end of May 1957. The first meeting of the
Committee was held on March, 14, 1957. As a result of the preliminary
enquiry, the Committee came to the conclusion that the time period
within which it was required to submit its report was inadequate and
would require, to be extended upto July, 15, 1957. The Government
by Resolution No. CSA. 1456-D, dated 30th May 1957, was pleased fo
extend the period asked for,

6. Work of the Committee—The Committee held its first meeting
in Bombay on March, 14, 1957, to discuss the method of conducting the
enquiry. It inspected the mass of the material collected by the
Department both from official and non-official sources during the past
four years as well as the copies of replies made available by repre-
‘sentative instilutions in Bombay State in response to the question-
naire issued by the Committee on Co-operative Law appointed by the
Union Mlmstry of Agriculture. The Committee, therefore, decided
that the issue of a questionnaire should be d1spensed with in order to
expedite the enquiry. It, however, appealed to co-operators and co-
‘operative instifutions to submit their representations for changes in
law which they considered necessary in the interests of societies
before, and decided to follow this up by personal discussions with- the
representatives of ‘different. types. of co-operative institutions in
different regions now forming part of the Bombay State..

7. The Committee visited Nagpur, Aurangabad and: Ahmedabad
to discuss with the representatives of co-operative institutions in the
component parts of the Bombay State, ie. Vidarbha, Marathwada,
Saurashtra and Kutch, the problems arising from the operation of the
existing Co-operative laws in their regions and from the introduction
of a common law for the whole of Bombay State. The Commiltee
also had detailed discussions with leading co-operators in Maharashtra
and Gujarat at Poona and Ahmedabad, respectively, and examined
the Registrar of Co-operative Societies” on the operation of the
Bombay Co-operative Societies Act, 1925. In al] it examined 36 wit-
nesses and heid 34 meetings to discuss the evidence tendered and the
provisions in the Act and the Rules.



8. Plan of the Report—In the following two chapters we have
surveyed the growth of co-operative legislation in this country and
explamed our approach to the problem of improving upon the exist-
ing provisions in the Bombay Co-operative Societies Act, 1925. We
“have come to the conclusion that a new Act, based mainiy on Act VII
of 1925, but taking note of the more recent co-operatlve ‘practice and
the contemplated expansion of Co-operation, is necessary. We have
discussed in the subsequent chapters in detail the pattern of co-opera-
tive law which, in our opinion, would meet the needs of Co-operation
and have summarlsed the changes proposed by us in the present Act
in Appendix "A. One " of the terms of reference relates
tothe Rules. We are of the view’ that the appropriafe stage
for framing the Rules will bé after the passing of the new law and
have, therefore, refrained from framing the - draft- ;ules. We have
also made certain ancillary recommendations on matters which are

closely related to the efficient administration of the Act,

1-A Qb 2437—1q



4
CHAPTER II,
CO-OPERATIVE LEGISLATION,

9. Background.—Co-operative law is a comparatively recent piece
of legislation, having its origin in the Industrial and Provident
Societies Act of 1852, enacted in the United Kingdom. Prior to this
law, co-operative societies in the United Kingdom were generally
governed by the Friendly Societies Act. From these two pieces of
British legislation stemmed the co-operative laws in different coun-.
‘tries. Although in actual details, they differ from each other in
view of the different conditions under which co-operative societies
operate in different countries, co-operative laws are by and large a
modified code of the Company Law with co-operative principles
fitted therein, '

10. Co-operative legislation during the past 100 years has displayed
certain basic trends. Their main object is fo provide the general
basis for protecting the co-operative character of the institutions
registered under the Act and leave the creation of the real substance
to the bye-laws of each society. Secondly, it is noticed that countries
with well-developed co-operative economy have sound co-operative
legislation. This objective is achieved by periodically effecting
amendments fo the Act in order to meet the requirements of the
progressive expansion of the movement.- The logical corollary of this
is that historically, sound legislation can only follow the mnatural
development of the co-operative movement and can never precede
the living co-operative societies. This explains the periodical changes
in co-operative legislation to which India is not an exception,

11. The laws of Co-operation in Europe are the product of the
constant endeavour to give legal status to co-operative practice
evolved from time to time in different countries. The Bulgarian
Act of 1948 emphasises that the objective of co-operation in that
country is to promote the economy of the country and supply the
economic and social needs of the members. The Polish Law of 1948
provides for state intervention and empowers the Ministry of Industry
and Commerce to appoint, in the case of mixed associations such as
Marketing and Handicrafts, a quarter of the members of the Super-
visory Councils and approve the nominations of the Committee
members. In Rumania, a co-operative can be registered under the
law only when it is acceptable to its federal institution for the pur-
pose of affiliation. These are some of the trends of co-operative
legislation in certain totalitarian countries. The Swedish law per-
mits large sized societies to hold branch meetings which elect dele-
gates fo form general meetings and allows voting by proxy on the
basis of one member one proxy. The French law of 1948 governing
co-operative. societies to be reconstructed with State aid insists on
strict administrative supervision by the State till they are able to
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work without the State aid. In the United Kingdom the Industrial
and Provident Societies Act, permits a society to convert itseif into
a joint stock company and a company into a society. The Greek law
prescribes educational qualifications for persons before they are eli-
g1b1e to seek appointment or election as directors and financial super-
visors and imposes a penalty of imprisonment on a person who,
actuated by his own interest, hinders or prevents anybody from be-
coming a member of a co-operative or attempts “to compel or per-
suade a member to retire. from the co-operative or use illicit means
which may cause the. dissolution of the.co-operative or any other
loss to it.” Elsewhere ideas regarding voluntary membership, State
aid, the intervention of the State and other controversial issues have
undergone a radical change since the days-when the Rochdale Pio-
neers laid down the co-operative principles and prescribed the rules
of co-operative practice and Wolff elaborated them.,

12. Co-operative Credit Societies Act, 1904.—Prior to 1904, co-
operative societies in India could be registered either under the
Societies’ Registration Act (Act XXI of 1860) or under the Indian
Companies Act of 1882.. It was, however, found that the elaborate
provisions in the latter Act were not wholly suitable to the formation
of co-operatives. The problem of providing rural finance through

- co-operatives stimulated the need for a separate piece of legislation
and consequently Co-operative Credit Societies Act (Act X of 1904) was
passed “to encourage thrift, self-help and co-operation”, This Act
was largely based on the English Friendly Societies Act of 1896 and
conferred corporate existence on co-operative institutions. The object
of the law was, to guote the Government of India Resolution *to
provide the requisite legal basis for the establishment in India of
Co-operative Credit Societies”. In this Act were combined the co-
operative principles with the prov1s1ons of the Indian Companies Act
without invoking the complexities of the latter law since the object

- was to encourage the formation of co-operative credit societies for
simple people with simple means. Although its main object was to
assist the organlsatlon of agncultural credit on a co-operative basis,
it recognised, in the words of Sir D. Ibbetson, who piloted the legis-
lation, that “artisans, employees of smaller pay may very properly
be admitted to the benefits of our legislation.”

13. The main feature of this Act was that Co-operation was con-
fined to credit only. Mr. Wolff, however, records this was a slip
and “ the goal which it set before it from the very beginning was a
much larger one such as is now comprehenSWelv pursued, with all
forms of beneficient co-operation kept in view.” It promoted the
registration of co-operative societies for the encouragement of thrift,
self-help and mutual aid among its members provided they were not
less than 10 and they lived in the same village or town or belonged
to the same class or caste. It conceived that the main business of
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the society would be to raise funds by deposits from members ‘and
loans from non-members, Government and other co-operative socie-
ties, and to distribute the money thus obtained in loan to membgrs,
or with the special permission of the Registrar, to other co-operative
credit societies, The organisation and control of these societies in
every presidency was placed in charge of a special Government
Officer called the Registrar of Co-operative Societies, who was also
charged with the responsibility of auditing their accounts. ' The
empnasis was on unlinited liability and the payment of ~dividends
out of profits of 4 rural society. was debarred.

" 14. The Co-operative Societies Act of 1912--The Act of 1904 was
primarily meant to encourage agricultural credit co-operatives and
ruled out the possibility of the development of non-credit. co-opera-
tion. It was also assumed to meet the requirements of primary
credit societies only. The progress of the movement during the
following 7 years, however, demonsirated that even rural credit co-
operation could not make appreciable progress under the Act because
~ of the lack of facility for higher finance. In the light of this experi-
ence, the Co-operative Societies Act of 1912 was enacted. The Act
(Act II of 1912) retains simplicity and elasticity, which were the
features of the earlier legislation and dealt ouly with bare necessities
leaving the details to be worked out by the State Governments in
the light of the conditions operating in each State. It marked the
next stage in the development of co-operative legislation by provid-
ing facilities for the registration of financial, supervisory and other
types ‘of federal organisations and by expanding the scope of co-
operation to all spheres of activities,

15. Besides authorising formation of co-operatives for purposes
other than credit, which. was possible under the Act of 1904 only
with the special permission of the Local Government, the Act of
1912 defined in precise terras the objects for which - co-operatives
could be organised and shifted the division of societies from rural
and urban to that on the basis of liability. It also facilitated the
growth of central societies by insisting on limited liability, empower-
ed the Local Governments to frame rules and alter the bye-laws so
as to put restrictions on dividends to be declared by societies and
gave the latitude to the societies with limited liability to sanction
distribution of profits to their members in accordance with the prin-
ciples laid down by the Local Governments. Further-more, the
‘societies were allowed, with the permission of the Registrar to con-
tribute from their profits, after providifig for the reserve fund, an
amnount upto 10 per cent. of their remaining profits to any charitable
purpose as defined under the Charitable Endowments Act. This
enabled the movement to keep itself in close touch with local life.
One “significant provision in the Act was prohibition of the use of
the word “co-operatives” as part of the title of any business con-
cern other than a registered co-operative society.
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16. Bombay Co-operative Societies - Act, 1925—Following the
enaciment of the Government of India Act in 1918, co-operation
became a transferred subject and the Government of Bombay was
the first Provincial Government to seize the initiative for enacting
separdte legislation on the subject. Introducing the Bill to con-
solidate and amend the law relating to co-operative societies in the
Presidency of Bombay in the Bombay Legislative Council, the late
Shri A. M. K. Dehlavi, the then Minister for- Co-operation,
explained : “Under the existing Act there are rules which were
framed from tfime to time but an attempf has now been made to
embody those rules in this Bill. Really speaking the Bill makes
provision for three important matters. Firstly, a distinct tlassifica-
tion of the various societies whose objects, finance and methods of
working are different, has been made. Secondly, a clear cut
system of winding up, liquidation and dissolution of societies on the
analogy of the Indian Companies Act, 1913, has been introduced,
.Lastly, provision desired by a majority of co-operators in_this
Presidency for the summary recovery of dues in arbitration cases
through the revenue authorities has been made. The opportunity
has been taken also for the remodelling of some of the sections and
to bring them on the basis of Co-operation in its present light”.
(Bombay Legislative Council Debates, Official Report, July 24, 1924,
Page 315.) This Bill, in the framing of which the late Shri Janardan
A, Madan, the then Registrar and the late Shri Lallubhai
Shamaldas, the then Revenue member, played a prominent part,
was finally passed into law on December 4, 1925. Bombay thus
provided a model of co-operative legislation to other provinces and
co-operation in . Bombay State was well served by this Act for 23 years’
without any major amendment.

17. The Bombay Co-operative Societies Act (Act VII of 1925)
reproduced in the main, the framework of the Act of 1912, but
introduced important modifications. The Government of India Act
had confined the formation of co-operatives to “ agriculturists, artisans
and persons of limited means.” The Bombay Act threw open
Co-operation to persons having common economic needs. Further-
more, it highlighted the objectives of Co-operation in the preamble
by declaring that the goal was “to bring about better living, better
business and better methods of production” by promoting thrift,
self-help and mutual aid. The notes on clauses in the Bill underline
the approach and vision of those responsible for the legislation and we
might be pardoned if we use the same phraseology while detailing

the main provisions.

18. The Act defined societies according to the ciassification
approved by co-operators in this State and classified them in
accordance with authoritative books on co-operative jurisprudence
then available. It raised the limit of interest in accordance with
a recommendation from the Bombay Cenfral Co-operative Institute
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and the needs of housing societies after taking into consideration the
altered value of money. Provision was made in regard o amend-
ment of byelaws, meetings and resolutions, which had been lacking
in the old Act. The Bill also facilitated the conversion o a society
into 4 joint-stack company when it ceased to be co-operative in
spirit while continuing to remain perfectly business-like, While
extending the co-operative principles to all classes of societies
instead of restricting them to unlimited liability socieiies, it brought
the provision regarding restrictions on transfer of share or interest
into line with the principles generally accepted as essential to
a co-operative society. For the first time, the prior charge already
given to societies under Act II of 1912 was clearly defined and
restrictions or transactions with non-members hitherio dealt under
the Rules were incorporated. The Act limited the reward to capital,
made a formal provision for a reserve fund and prohibited invest-
ment in chares of unlimited liability societies. It codified in
a clearer form the principles, practice and provisions relating to
contiibution to reserve fund, restrictions on distribution of profits,
provident fund and contribution to charitable purposes and omitted
the intervention of the Collector while. extending Registrar’s
powers in respect of enquiry. The provisions relating to liquidation
were modelled on the basis of the Indian Companies Act, 1913, and
care was taken to ensure that the public concessions given fo
a housing society were not abused. The mechanism cof arbitration
hitherto dealt with in the Rules was placed on the statute and, by
incorporating a specific section, the provision in regard to the recovery
of money due to a society was unified. The Act also clarified the
liability atlached fo past members as well.

19. Amendments to Bombay Co-operative Societies Act prior to
1947 —Soon after the enactment of the Bombay Co-operative Societies
Act, 1925, the co-operative movement in the Bombay State was con-
fronfed with severe economic depression and had to apply itself to
the task of consolidation, rectification and rehabilitation, In the
thirties, the problem of Co-operation was discussed by the Royal
‘Commission on Agriculture, the Central Banking Enquiry Committee
and the Bombay Provincial Banking Enquiry Committee. Soon afier
the passing of the Government of India Act, 1935, Congress Ministry
assumed office in 1937 and appointed Mehta-Bhansali Committee to
make recommendations with regard to the future lines of co-operative
development, During the two decades following the enactment of
the Bombay Act (Act VII of 1925) it was, however, amended only on
five occasions and the changes were not of any very considerable
importance. In 1933, Section 72-A was added in order to provide for
construction of references to Co-operative Societies Act of 1912 in the
enaciments. In 1935, Section 33-A was amended in order to enable
Government to guarantee the payment of principal and interest on
debentures issued by the Land Mortgage Banks and Section 59-A was
-added in order to provide for the transfer of property, which could
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not be sold for want of buyers, Transfer of property under section
59 of fche Act was made valid by incorporating section 72-B, even
when it was not attached in execution of an order. These amend-
ments were essentially of procedural character. The only important
amendments o the Act were in 1938 and 1942. The first recognised
the importance of crop protection societies and the second sought to
encourage salary earners’ societies by permitting deductiong from
salaries of their members to meet the societies’ claims in certain cases.
In 1943, section 59-B was incorporated for the recovery of arrears due
1o Land Mortgage Banks. '

20. Amendments in 1948.—The Co-operative movement received
a stimulus during the war period as a result of the shortage of
housing and difficulties in equitable distribution of consumers’ goods
and foodgrains-and from the State Policy of encouraging co-operation
for sustaining the tempo of economic activity. The (Government of
India appointed in 1944, the Agricultural Finance Sub-Committee of
the Agricultural Policy Committee {o deal with the problems of Agri-
-eultural Credit and the Co-operative Planning Committee t0 examine
the question of developing the co-operative movement on a planned
basis. The Government of Bombay followed up ine reports of these
two Commitees by the appointment of Committees for enquiring into
the orgamisation of -agricultural credit, for the promotion of village
industries and co-operative farming and for promoting co-operative
education -and training. The Government decisions on the reports of
the various Committees necessitated the introduction of not less
than 40 amendments to the Co-operative Societies Act in 1948.

21. The main object of the Bill which was introduced in the
Bombay Legislative Assembly on February 21, 1948 by Shri V. L.
Mehta, the then Minister of Co-operation, was to extend the scope
of working of co-operative credit societies, especially for agricul-
turists and to widen ihe field for co-operative activities, particularly
in the direction of better farming and joint farming. The first set of
amendments sought to shift the emphasis from unlimited liability to
limited liability in respect of agricultural co-operative credit societies,
facilitate the conversion of unlimited societies into limited ones and
provided mechanism for dividing a society into more than one
society. It zlso enabled the resource societies to get a charge on the
immovable property of those who sought to derive credif from these
institutions and to have facilities for the recovery of their dues when
defaulted. Secondly, Chapter XI, which had provided a special
procedure for the formation and working of crop pllo_‘oection societies,
‘was ‘made applicable to co-operative. better farming societies. To
encourage them, a provision was made to ensure that the minority
holders of a land in the area of operation of such a society, could be
compelled to join the scheme-meant for the common benefit of the
area covered by the scheme. It was proposed to extend this and
-allied provisions to irrigation societies and societies for consolidation



16

of holdings. The third set of amendments was aimed at widening the
scope for the operations of societies of all types. It sought to
facilitate advances against movable and immovable property subject
to certain restrictions and widen the scope for investment of surplus
funds of societies. At the same time, the ceiling on the rate of
_dividend was lowered from 10 per cent. to 63 per cent., and the
provision regarding formation of societies with members belonging
to one particular caste was deleted. The fourth set of amendments
sought to strengthen the machinery for ensuring development and
working of societies on sound lines by penalising benami transac-
tions and vested power in the 'Government to proceed against
delinquent managers and promoters when the offence was discovered
as a result of inspection, enquiry or audit. Simultaneously it gave
opportunities to societies to rectify the defects and provided for
remedial action through federal institutions. For this purpose, the
term “ federal agency” was defined for the first time in the history
of co-operative legislation in this country. “This provision”,
Shri Mehta said (Bombay Legislative Assembly Debates, Official
Report, February 21, 1948, page 121) “is only a very modest attempt
in this direction (progresswe de-officialization of control over the
co-operative movement) which we seek to introduce”. In crder to
provide for the furtherance of co-operative education, the Bill made
it obligatory for societies to contribute out of their profits a certain
proportion to a fund to be adnunistered by the Bombay Provincial
Co-operative Institute. Another important addition related io the
establishment of Co-operative Tribunal, a feature which does not
figure in any of the Provincial piece of legislation, for deciding
appeals relating to arbitration of disputes, ete.

22. Recent amendments—Since then, the Act has been amended
quite frequently in the light of the experience regarding the
operation of the law. Apart from the amendments made to meet
a legal contingency, very often, quite a good many amendments
incorporating new sections in the Act were introduced in order to
make the legislation more comprehensive. In 1949-50, the amend-
ments were mainly confined to the detailed working of the
‘Co-operative Tribunal and Better Farming Societies. The objects
of the amendments in 1952 were to facilitate the formation of a
co-operative society for providing financial accommodation to
Co-operative Housing Societies and to amplify the provisions, of the
Act in respect of the form of assistance which the Government might
extend to various types of co-operative societies. Section 17-A was
added in order to provide for inheritance or acquisition of rights of
members by a minor or person of unsound mind. Section 22A was
incorporated in order to enable the Registrar to bring the defects
disclosed in audit to the notice of a society. In the foilowing year,
Section 15-B was added in order to enable the societies to enter into
partnership with another society. In 1954, provisions were made in the
Act to penalise employers for their failure to pay the amount under
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Section 24-A, for the review of orders by the Tribunal and for vesting
in the Tribunal the same powers as were vested in the courts in
certain respects, Last year, Section 46-B was added in order to
enable the State Government to appoint Administrators in respect of
mismanaged sccieties and the State Government was empowered to
facilitate amalgamation of co-operative societies in public interest
by adding Section 15-AA,

23. Co-operative Societies Acts in component parts of the State.—
Our terms of reference lay down that the Committee should study
the Co-operative Societies Acts, which are in force in the component
parts of the State, viz., Kutch, Saurashtra, Vidarbha and Marathawada
areas. The Bombay Co-operative Societies Act, 1925, was made
applicable to Kutch and was adapted and applied to the State of
Saurashtra. In the case of Vidarbha, which formed part of the
Madhya Pradesh, the Co-operative Societies Act, 1912 (II of 1912),
together with the amendments made by the Central Provinces and
Berar Co-operative Societies Act, has been in force. Marathawada
areas are governed by the Hyderabad Co-operative Societies Act,
1952. This Act, by and large, closely follows the Co-operative
Societies Act, 1912, but it has certain provisions which were derived
from the Bombay Co-operative Societies Act. In the case of hoth
Vidarbha and Marathawada, there are certain sections, which vest
certain additional powers in the Registrar, but they are not to be
found in the Bombay Act. We are of the view that by and large,
there is no material difference between the co-operative laws
operating in the component parts of the State and the Bombay
Co-operative Societies Act of 1925. We are further of the view that
the Bombay Act is the most progressive piece of legislation which has
kept in view the development of the co-operative movement, mostly
marked in the old Bombay State. In view of this, we propose to
accept the Bombay Act as the basis and make recommendations for
its amendment after taking into account the view points of the repre-
sentative co-operative opinion in the component parts of the Bombay
State and the Co-operative laws presently applicable to these areas.
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CHAPTER IIL
APPROACH.

24. Provisions in the Constitutions—The Preamble to the Consti-
“tution of India declares our resolution to secure to all the citizens of
India,

JUSTICE Social, Economic and Political ;
LIBERTY of thought, expression, belief, faith and worship :

EQUALITY of status and of opportunity ;
_and to promote among them all

FRATERNITY assuring the dignity -of the individual and the
unity of the Nation. The Directive Principles of State Policy
inter alia lay down that the State shall strive to promote
the welfare of the people by securing and protecting as effectively
as it may a social order in which justice, social, economic and poli-
tical shall inform to all the institutions of the national life. The
State shall endeavour to organise agriculture and animal husbandry
on modern and scientific lines and shall, in particular, take steps for
preserving and improving the breed and prohibiting the slaughter of-

-eows and calves and other mileh and draught cattle. The State
shall, in particular, direct its policy towards securing that the owner-
ship and control of the material resources of the Community are so
distributed as best to subserve common good and that the operation
of the economic systein does not result in the concentration of wealth

" -and means of production to the common detriment. These are also

the objectivas of co-operation. Because of this, Co-operation has

been accepted by the State Government as an instrument of
economic dévelopment.

25. Second Plan—The Planning Commission, has, in its Report
on the Second Five Year Plan, discussed the methods for achieving
the objectives referred to in the preceding paragraphs. The Report
emphasises that the Second Five Year Plan has to carry forward the
process initiated .in the First Plan period and, 51multanepusly, must
accelerate the institutional changes needed to make the -economy
more dynamic and more comprehensive in ierms not less of social
than of economic ends. Dealing with the objectives of the Plan, it .
emphasises that “benefits of economic development must accrue
more and more to the relatively less privileged classes of a society .
The problem is, therefore, to create a milieu in which the small
man, who has so far had little opportunity of perceiving and parti-
cipating in the immense possibility of growth through organised
effort, is enabled to put in his best in the interests of a higher stand-
ard of life for himself and increased prosperity for the country. On
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page 221 of the Report, the Commission observes *“ Economic develop-
ment along democratic lines offers a vast field for the application of
co-operation in its infinitely varying forms......... The character of
economic development in India with its emphasis on social change,
therefore, provides a great deal of scope for the organisation of co-
operative activity, The building up of a co-operative sector, as part
of the scheme of planned development is, thus, one of the central
aims of national policy.” Furthermore, it points out that “in areas,
which offer special opportunities for its development, co-operative
form of organisation has advantages, which neither the system of
private enterprise nor that of State ownership can match. In parti-
cular, it offers a means-of achieving results valuable to the commu-
nity by drawing equally upon incentives which are social and incen-
tives which are individual. Where it succeeds, Co-operation brings
large gains to the community, but the human factors involved in
it are complex and in sgme ways, it is much more difficult for the
co-operative form of organisation to succeed than it is for a com-
pletely socialised enterprise or for an individual enterpreneur, It
is, therefore, necessary to take effective measures to enable Co-
operation to succeed, whenever possible, and specially in fields, which
are assigned to it in the scheme of national development ”.

26. Rural Credit Survey Committee.—The. Rural Credit Survey
Committee was appointed by the Reserve Bank of India in August
1951 to survey the problems connected with rural credit and to make
recommendations for its reorganisation. Its report was published in
December 1954. On its assessment of achievements of the co-opera-
tive agency in the field of rural credit, it found that the part played
by co-operative credit in rural finance - was very insignificant.’
According to its report, Bombay leads with 83 per cent. as the pro-
portion of families borrowing from their co-operatives and- as for
proportion of co-operative credit to total borrowings, Bombay’s record
is as high as 162 per cent. “ What emerges conspicuously ” says, the
Committee, *is Bombay’s lead in credit for short-term agricultural
production (42'1 per cent. of the total borrowings as compared with
5.9 in Punjab and 1-2 in Madras). The average short-term agricul-
tural borrowings from co-operatives amounted to Rs. 187 per cultivat-
ing family in Bombay, Rs. 1'2 in Punjab, 09 in Madras._ Further,
Bombay retains the lead in co-operative agricultural credit fer con-
sumption as well as for the items classed other purposes ?. It, how-
ever, opines that the Bombay State cannot maintain this lead unless
it is able to strengthen its co-operative structure. The Committee
has recommended State Partnership with co-operatives and has
made a series of recommendations based mainly on the working of
the agricultural co-operative credit system as re-organised in 1949.
The recommendations of the Committee have generally been endors-
ed both by the Government of Bombay, and the co-operative move-
ment in the State and a plan for strengthening the rural co-operation
has been consequently evolved,
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27. Requisites of success,—Apart from strengthening, the suc-
cess of the co-operative movement depends on the ability of the
members within its fold to give their best to the institutions. Theo-
retically, every member of a society is expected to be vigilant about
the affairs of his institution. But the human nature, being, as it is,
this expectation is not totally fulfilled. Precisely for this reason, and
also to enable the co-operative institutions to have a legal entity for
the purpose of conducting its affairs, in accordance with the co-opera-
tive principles and on sound business lines, a code of conduct
is necessary. This has been provided by the Co-operative Societies
- Act and the Rules framed thereunder and the bye-laws of the society.
Even then, there must be an agency to see that the Society’s affairs
are conducted in accordance with these provisions. Thus, the suc-
cess of a co-operative organisation depends on three essentials, viz.
role of its members, proper constitution of the society backed by
sound co-operative legislation, and an efficient administration capable
of ensuring that the provisions of the law are strictly adhered to
by the society, its members and the Managing Committee they elect.

28. Our terms of reference are confined to only one aspect of these
three essentials, viz : “ co-operative law” and we have refrained
from making any specific recommendations regarding the other two
aspects of the problem. We are, however, of the view that the other
two are by no means less important and, indeed, all the three are
interdependent. = We particularly wish to record that an efficient
administration of the co-operative law is highly important for the
healthy expansion of the co-operative movement and would urge
the Government to examine this administrative problem against the
background of the growth of the movement in this State. In the
course of enquiry, it was repesented to us by non-official spokesmen
in the different regions that lack of prompt action in sanctioning
what is right and fair, in probing into mal-practices, and in proceed-
ing against those who do not conform to the discipline conceived by
the Act, the Rules and the By-laws, was the primary cause of the
inability of many co-operative institutions to attain their objectives.
Audit, routine inspection, supervision and arbitration are some of
the weak spots noticed in the machinery entrusted with the adminis-
tration of the co-operative law. Consequently, the liquidation pro-
ceedings are also dragged on for years. We, therefore, beg to
emphasise that no sound legislation can serve its purpose, unless it
is administered by properly qualified and adequately trained staff of
the Co-operative Department having the necessary strength. Some
of the specific problems arising out of the administration of the law
have been indicated in the context of the different sections. We
have, however, refrained from making any specific recommendations
since these fall outside our terms of reference.

29. Expansion of the Co-operative Movement—We have dealt in
Chapter II with the growth of Co-operative Legislation in this State
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during the past 53 years. It would, however, be relevant to present
a birds’ eye-view of the movement during this period without taking
into account the changes in the territorial jurisdiction of the State.
In 1912 when the Government of India Act came into force, the
number of societies in the then Bombay State was only 368 with a
membership of hardly 30,000 and a working capital of about Rs. 32
lakhs. During the year 1924-25 when the Bill to consolidate and
amend the law relating to Co-operative Societies in the Presidency
of Bombay which included Sind was being discussed in the Bombay
Legislative Council, the Presidency had 21 Central Banks, 3,377 -agri-
cultural societies, 646 non-agricultural societies, 73 unions and 9
insurance societies making a total of 4,126 societies with an aggregate
membership of 3'92 lakhs and a working capital of Rs. 7'12 crores.
In that year, the then Minister for Co-operation said of the legisla-
tion : “We are building up a constitution for an infant movement
and let me hope it will help it to grow-into manhood ”. The Bombay
Co-operative Societies Act, 1925, fulfilled these expectations during
the following 23 years. In the intervening period, Sind was separat-
ed, a world-wide economic depression hit the movement and a world
war brought fresh problems in its train, but Co-operation continued
to expand both intensively and extensively. As a result, at the end
of 1947-48, there were 8,990 societies—17 Central Banks, 6,328 agricul-
tural societies, 2,510 non-agricultural societies, 131 wunions and 4
insurance societies. The aggregate membership rose to 1421 lakhs
and the working capital reached Rs. 44-95 crores, '

30. By 1948 Co-operation in Bombay State achieved a dynamic role
which was duly recognised by the State Government. Following the
report of the Co-operative Planning Committee, - the Government
issued a leaflet in September 1947 indicating generally the lines of
action. Although it was recognised that “ Co-operation being a volun-
tary process, the plan has perforce to be tentative ”, the Government
hoped that “ with the requisite zeal of co-operation and the collabora-
tion of the Co-operative Department, ......... the results achieved will
not fall short of expectation.” It also issued orders that every effort
should be made to accellerate the pace of the co-operative movement
and to ensure immediate fortification of the agricultural borrower
against relapse into irrational indebtedness and his dependence on
the village moneylender, by bringing 50 per cent, of the villages and
30 per cent. of the rural population within the ambit of the re-
organised primary societies within a period of seven years. Besides
the amendments to the Act to which we have made a reference in
paragraph 20 to Government of Bombay was the first State Govern-
ment to conceive of State partnership with central financing agen-
cies and provided effective aids to various forms of Co-aperation, par-
ticularly those which till then had not received sufficient attention.
A note-worthy addition to the central financing agencies was the
Bombay Co-operative Housing Finance Society. In the Rural Sector,
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co-operative farming and lift irrigation societies made a no_tal?le con-
tribution towards raising the productivity of the land, while co-
operative credit was able to meet the credit needs of the farmer on
the basis of his cost of raising the crop. Special development of
backward classes was promoted through Co-operation and the State
was the pioneer in starting forest labourer’s co-operatives. Market-
ing and processing activity received a fresh stimulant and a net-
work of sugar co-operatives was established. An all-round expansion
of co-operatives for crop protection, dairy, cattle breeding and fisher-
ies was also in evidence. In the urban sector, credit and banking
grew through self-help; but the State hastened the development of
industrial housing and consumers co-operation including electricity
supply. In all the fields of Co-operation, federal societies were, set-up
and steps were taken to organise supervision on an improved basis
and to make the programme for training the personnel and educating
the members more broad-based.,

31. The year ended June 30, 1956 has brought to a successful
end the first phase of planned expansion launched in 1948. If also
saw the termination of the First Five Year Plan. The latest statis-
tical information is available only for this year. Besides, this is the
last year the data for “which can be compared with those for 1947-48
because the following year changed the area of the State. The gene-
ral progress of the movement is given below :—

[047-48. 1955.58.

Number of. Societies 8,990 19,443

" Number of members (in Iakhs) - 14-21 3161

Share Capital (Rs, in crores) ... 6-45 26-41
Reserve and Other Funds (Rs. in

crores) s 5-39 16-62

Working Capital (Rs. in crores). 4495 13992

In the Annual Administration Report for the -year, the Registrar
records that loans and advances given by the Government to
societies including sarvodaya centres totalled Rs. 33 lakhs, while
subsidies aggregated to Rs, 37-49 lakhs. At the same time, the total
investment of the Government in the shares of the co-bperative
societies reached Rs. 223:63 lakhs, Befween 1947-48 and 1955-56
the number of arbitration cases filed went up from 2,194 to 22,727 and
the percentage of the amount involved in arbitration to the total
loans rose from 2'74 to 3-89, The number of societies ordered to be
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wound up rose sharply from 31 in 194748 to 418 in 1955-56. The
statistics published by the Reserve Bank of India present; the follow-
ing picture of societies under liquidation :—

1949-50 1955-56

No. of societies in liquidation

at the beginning of the year. 1,138 2,096
No. of societies ordered to be

wound up during the year. 80 420
No. of societies whose accounts

were finally wound, - 28 112
Assets realised during the year

(Rs. in lakhs). _ 3-86 840
Assets at the end of the year, _

(Rs. in lakhs). : 5663 130-23
.Cost of management. Rs. 31,009 65,000

32. Future Trends—The State Government has formulated its
Second Five-Year Plan for the development of Co-operation at a cost
-of Rs. 12 crores. In"the field of agricultural credit, it is intended
to bring three-fourths of the agriculturists “within the Jfold of
Co-operation and to have every village served by a society. The
‘membership of primary agricultural credit societies is expected to
.be doubled and the short-term loans are expected to reach Rs. 56
-crores. These are to be supported by a network of marketing
co-operatives so that at least 30 per cent. of the produce is sold
through them. Plans for setting up processing societies have also
been formulated. Some 7,000 tenements are expected to be avail-
able from the programme for expansion' of co-operative housing.
Programmes for the ‘development of other types of Co-cperation
-have also been formulated. As a result of the contemplated develop-
ment, the co-operative seétor is expected to assume a very
significant place in the economy of the reorganised State and will
be the sheet anchor of the development in the successive five-year
‘periods. These expectations can be realised and the tax payers’
‘money will be used to a good purpose only when the co-operative
institutions are run on sound business lines in. accordance with the
well known co-operative principles. The larger issues involved- are
complex, They are clearly outside our terms of reference., . - But
‘the basis for resolving them is the legal uniform. It is true that
many wholesome provisions in the Bombay Co-operative {locieties
Act have not been used to the extent the situation demands, but
‘that, in our opinion, cannot be a justification for the failure to make
the co-operative law progressive, Co-operation is no more purely or

L-A Qb 2437—2
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i wlintary nor is it confined to simple people with §1mp1e
frt:;:;g’ ‘T%I:I;.eaéz uniform must, therefore, bg such as tp impose
discipline on the members, make them conscious of t_helrt_dutles%
privileges and liabilities and to tone up the administra dlgg fo
societies. It follows that adequate penalties must k}e prozl for
those who do not conform to the law. Our proposals in the -ollow];ng
paragraphs may have rendered the co-operative law. cor'nplex, ut.
we opine that simplicity at the cost of the desired objectives would
be ruinous to Co-operation.

33. Co-operative Legislation—Our inquiry has led ug to the
conclusion that the Bombay Co-operative Societies Act, 1925, as
amended from time to time, is the only piece of legislation on the
subject which has kept pace with the co-operative developmeni and
co-operative practice. We have, therefore, taken this Act, as the
bas’s for our discussion. Considering, however, the pace of develop-
ment achieved in the field of Co-operation during the past seven
years and contemplated in the following five years, we have come
to the conclusion that this Act itself requires tfo be radically
improved upon. The Act of 1925 was based on the Government of
India Act, II of 1912, and the Indian Companies Act, 1913. In
formulating our proposals we have relied on the operation of the
Act during the past decade and have derived inspiration from the
Companies Act, 1956. Another point to be noted in connection
with the Act of 1925 is that the amendments to it ‘have bcen very
frequently made during the past few years with the result that
many of them have been interposed in the Act without due regacd
to their order of precedence. Consequently, we have felt the need
for codifying the law. Since the ¢hanges suggested by us in the
structure and the contents of the law are numerous, though not
very radical, we recommend that the Bombay Co-operative Societies
Act, 1925, be replaced by fresh legislation. The pattern of the Bill
to consolidate and amend the law relating to co-operative societies
in the State of Bombay is discussed in the following pages and
appendix “A” indicates the changes favoured by us.

34. Relying on Wolff’s maxim that central banks are not societies
at all, certain co-operators have suggested to us that a simple law
should be framed for primary societies and the Companies Act, after
incorporating the co-operative principles, be adapted for federal
institutions and major societies so that the disadvantage of cne
legislation serving as the yardstick for all societies, irrespective of
theiz_' size and the nature of business can be overcome’ We are
afz:au?. that the acceptance of the suggestion would discourage the
building up of co-operafive character of the institutions if they are
servefi_by the Companies Act and the co-operative structure might
_be disintegrated. We have, therefore, rejected the suggestion. It
has also been represented to us that the facilities for converting
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a.society. into a. company and vice-versa should be provided since
no useful purpose will be served by compelling™ societies which,
though businesslike, have lost their co-operative character, to
remain within the jurisdiction of this Act. We are aware that the
Bill which resulted in the passing of the Act of 1925 had a similar.
provision but beg to: point out that the co-operative opinion has not
taken kindly to the suggestion even though its sponsors have urged
that the reserves of society inherited by a company should not be
divisible among the shareholders of the company in the event of
its liquidation. = We opine that the suggestion raises a fundamental
issue of policy and this Committee is not competent to give the
verdict - thereon.

35. In the course of our enquiry, we were pressed by co-operators
that in addition to the general framework for all types of. societies,
the Act should contain chapters on different. types of societies on
the analogy of Chapter XI in the Bombay. Act. We appreciate the
force of the argument but beg to point out that the various classes:
of societies have yet to establish conventions and build up a set of
regulations for the efficient conduct of their -business. Only in
respect of co-operative banks, an elaborate system hag been evolved
on the basis of the Banking Companies Rules; but éven in this
field a good deal has remained to be achieved. We have, therefore,
come to the conclusion that it would be more conducive to the growth
of Co-operation if the Act empowered the Government to frame:
rules governing the methods of business of different {iypes of
societies. .To this only two types of societies are an exception:
Chapter XI. already deals with farming societies.. We proposs” to
‘extend the scope of this Chapter so as to bring within its orbit Tift
irrigation societies and the like. Secondly we have come to the’
conclusion that for the proper functioning of the land mortgage
banks, a separaté chapter is necessary. Some of the parts of the
State already have this facility under the Acts presently applicable
to them and we propose fo ‘exiend it to Maharashtra and Gujerat
where land mortgage banking has not been sufficiently well
developed. |

36. Our terms of reference require us to examine the existing
Rules framed under the Bombay Co-operative Societies Act and to
suggest modifications. In the course of our recommendations, we
have incorporated certain existing Rules in the Act itseif affer
making suitable modifications. The' remaining Rules require a radi-
cal reform and, if our recommendations are accepted it would. be
hecessary to frame a new set of Rules. The Government’s power
to frame the Rules is derived from the Act, but some of the existing
Rules lack the requisite authority. It is not also possible for us to
anticipate the Government’s reaction to our recommendations. In’
the circumstances explained above, we have come to the conclt'ls}ioxr:’

L-a Qb 2437—2¢q
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vafting of the Rules may be appropriately underfaken
;g::rtt}:;fe %51 togamend the Act is introduced in the legisflature and
have, therefore, only dealt with the su_bject matter which can .be
suitably regulated by the Rules. In this context, we beg to point
out that the revision of the model bye-laws and the leaflets is also
overdue and suggest that all this work should be undertaken in
collaboration with non-officials after the law is amended.

37. One of the problems arising from the introduction of the
new legislation relates to the ability of the component parts of ihe
Bombay State to adjust themselves to the new law. In the course
of our discussions with the representatives of co-operative institutions
in these areas. we made specific enquiries on this point and the
unanimous opinion of the witnesses was that the transition from
their respective laws to the Bombay Co-operative Societies Act,
either the present one or the one recommended by us, would not
cause them any difficulty. We, therefore, recommend that no ‘.me
period be provided for the application of the Act to any part of the

Bombay State and that the” Act should be applied to the whole
State simultaneou§ly.

. 38. Preamble—~The Act of 1912 was aimed at facilitating the
“ formation of co-operative societies for the promotion of thrift,
self-help among agriculturists, artisans and persons of limited
means”, But this preamble was improved upon by the Bombay Co-
operative Societies Act. The latter emphasises that mutual aid is
as much important as thrift and self-help and the objectives must
be “1o bring about better living, better business and better methods
of production”. It may be noted in this context that processing and
marketing are ancilliary activities of production and are absolutely
essential for production in the agricultural sector. We, therefore,
recommend that after “production”, “processing and disposal ”
should be added and the machinery t{o achieve the objectives should
be provided. Secondly, the restrictive provisions of the Act of 1912
v_vhich confine co-operation to “ persons of limited means?” has been
replaced by “persons with common economic needs”, In both these
respecis, the Bombay Act is superior to that of 1912,

39. As explained in the preceding paragraphs, the role of co-
operatives has assumed a wider significance inasmuch as, whereas
it is primarily to help its members it has also assumed a lurger
responsibility of developing national economy and promoting the
objectives embodied in the Constitution. For this purpose, the
State has accepted, and co-operators have conceded, the responsibi-
lity of imparting strength to co-operatives wherever necessary, by
means of State assistance and partnership. In thig coniext, we
might recall the controversy during the debate in the Bombay
Legislative Council in 1924.when the late Shri Dadubhai P, Desai had
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proposed an amendment “to enable Government to render efiective
aid to co-operative societies”. We are, therefore, of the view that
this conception of Co-operation should be incorporated in tle
preamble itself, We are also of the wiew that “ common economic
needs ” would be rather restrictive in scope since the term excludes
other types of needs, which should be the. legitimate funciion of
co-operatives fo cater fo.

40. In connection with the preamble, we beg to quote definitions
given by the co-operative laws in Bulgaria, Spain and Italy. The
Bulgarian Act of 1948 defines a co-operative as an “economic and
social organisation comprising of ‘members having equal tights and
duties, which aims by association, mutual help and work in common
to promote Bulgarian economy and specially the economic and
social needs of the members”. It may be noted that in Bulgaria,
co-operatives form part of the economic planning of the State. The
Spanish Law of 1931 defines a co-operative as “an associafion of
persons desiring to eliminate profit, having for their object, the
satisfaction of some common need and achieving their social and
economic betterment by means of general action on a collective
basis”. The Italian Constitution of 1948 (Article 45) recognises
*“the social functions of co-operative societies” and lays down that
“the law shall favour the establishment of such societies by the
most suitable means and shall secure the maintenance of their
character and object by appropriate supervision ”,

4]1. These provisions define the “co-operatives” and some of the
witnesses represented to us that the preamble should define what
is precisely meant by Co-operation. The Act of 1904 and the sub-
sequent legislations have scrupulously avoided to define precisely
“1a co-operative society ¥, Mr. H. Calvert in “ Law and Principles of
Co-operation” (page 66) explains that this was intentionally done
in the interest of elasticity and simplicity. The Act contains just
the minimum conditions necessary to bar the entry of capitalists
and promote co-operation. The preamble in the Bombay Act
mentions three wholesome principles of Co-operation, viz., “thrift,
self-help and mutual aid” and we are of the view that the preamble
need not lay down co-operative principles elaborately and define
a co-operative society. '

42. The preamble to the Bombay Act refers to the consolidation
and amendment of the law relating to co-operative societies in the
Presidency of Bombay. Two significant changes may be mentioned
in this context. Firsily, “Presidency” has been replaced by
“State ™. Secondly, it is necessary to consolidate and amend the
lew relating to co-operative societies in the component parts of the
Bombay State. We, therefore, recommend that proper changes he
made in this context.
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43. For reasons stated in the preceding pgra}graphs, we recommend
the following preamble in place of: the existing one :—

“ Whereas it is expedient - further to facilitate the formation,
organisation, working and regulation of co-operative societieg for
the promotion of thrift, self-help and mutual aid amongst agri-
culturists and other persons with common interest and for that
purpose, to provide effectvie State aid and parinership, wherever
necessary, so as to create_conditions fo bring about better living,
better business, better methods of production, processing and
disposal and to promote the objectives of the Constitution of
India, and to provide for machinery to help realise such objectives,
and whereas for this purpose, it is expedient to consolidate and
amend the law relating to co-operative societies in the State of
Bombay including that in force in.the component parts of Kuteh,
Saurashtra, Vidarbha and Marathwada and whereas the previous
sanction of the President as required under the Article 248 of the
Constitution of India has been obtained for passing of the Act;
It is hereby enacted as follows :—
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CHAPTER IV.
PRELIMINARY.

44. Short title, extent and commencement.—Sections 1 and 2 of
~ the Act of 1925 deal with short title and extent. Section 1 dealing
with the title requires two changes which are of a consequential
nature. We are of the view that the Act should indicate the authority
which enacts it and, therefore, recommend that the word “ State”
should be ' inserted between the words “Bombay” .and
“Co-operative ”.- We have recommended earlier that the present Act
be replaced by a new one and, therefore, recommend that the
figure “1925” be substituted by “1957”. Section 2 of the Act deals
with its jurisdiction over the area. Under the Constitution of India,
the Union has been divided into States and Territories of India. We,
therefore, recommend that the word “Presidency” in Section 2 be
substituted by the word “State”. The present Act does not state
when it shall come into force. Since a new piece of legislation is to
bé introduced, we think it necessary that the Act itself should
specify when it shall be brought into force. We have recommended
in pragraph 37 that there is no need to treat the component parts of
Bombay State differently from the parts to which the Bombay
Co-operative Societies Act, 1925, is applicable at present. We,
therefore, recommend that a new clause should be added stating
“the Act shall come into force on such date as the State Government
may, by notification in the Official Gazette, appoint”. The “short
title ¥, “extent and commencement” can be grouped under one
section with each aspect dealt with in a.separate sub-section. We,
therefore, recommend that Sections 1 and 2 be combined with the
additional clause recommended. Consequently, Section 1 should be
read as under :—

SkctioN 1—Short title, extent and commencement.—(1) This Act
may be called the Bombay State Co-operative Societies Act, 1957.

(2) It extends to the whole of the State of Bombay.

(3) It shall come into force on such date as the State Govern-
ment may, by notification in the Official Gazette, appoint.

45. Definitions—Section 3 of the Act deals with definitions and
the Registrar’s obligation to classify the societies under one or the
other head. We think it would be more appropriate to split up this
Section into two—one dealing with the definitions and the other with
classification of societies. In regard to definitions, the scope of the
Section has been widened so as to cover additional ones in respect
of those words to which any other meaning is liable to be attached
or which may be interpreted in a restrictive manner. In this cate-
gory fall auditor, arbitrator, dispute, liquidator and certain fypes of
societies. In respect of the existing definitions, the modifications,
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where suggested are of two types—consequential and fundamental.
In the former group are included “Registrar” and “members”. In
regard to the Registrar, the Madras High Court has held that Addi-
tional, Joint, Deputy or Assistant Registrars, are exclusive terms since
the definition of “Registrar” does not include, them. In regard-to
“members ” we have thought it necessary also to define the scope
of persons who can be considered as members. The improvements
in the definitions proposed by us are in regard to a “federal society ”
and a “consumer society”. In the former case the bar to member-
ship of individuals would be ideal, but in actual practice, such a rule
would deny a federal society certain advantages. The amendment
" of the Act in 1948 prescribed that at least three-fourths of the members
of such a society must be societies. Having regard to the growth of
federal societies during the past decade, we have come to the conclu-
sion that a further step towards the ideal may be taken by requiring
such societies to have four-fifths members from amongst the societies.
The present definition of a “ consumers’ soclety ” unwillingly denies
to it the right of production and processing which has been univer-
sally recognised. We have sought to confer it. We have also con-
ferred on the Government the right of membership of societies to
which it contributes share capital.

46. As a result, and fo provide for the definitions in their alpha-
betical order, we recommend that Section 3 of the Act of 1925 be
deleted and new Section, Section 2, should be inserted as under: —

SectioN 2—Definitions—In this Act, unless there is anything
repugnant in the subject or context—

(1') “ A_rbitrator ” means a person appointed under this Act io
decide disputes referred to him by the Registrar and includes
the Registrar’s nominee or Board of nominees ;

(2_) “ Auditor ” means a person appointed by the Registrar to
audit the accounts of a society and includes a person appointed
by the society in the general meeting and a full time officer
appointed by the Committee to audit the accounts as a local or
internal auditor, as the case may be ;

(3) “Bonus” means _dividend'paid to a member or non-member
out of profits of a society on the basis of his coniribution to the
business of the society and includes dividend and patronage divi-

deqd provided it is related to the share in the business of the
society ;

(4) “By-laws” means by-laws registered under this Act and.

for the time being in force and includes 3 registered amendment
of such by-laws ;
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(5) “Central Bank ” means a co-operative bank, the objects of
which include the creation of funds to be loaned to other
societies and - includes a banking union, District Co-operative
Bagkk State Co-operanve Bank and Industrlal Co-operative
Ba

(6) “Co-operative Bank” means a society registered under
this Act and doing the business of banking as defined in clause (b)
of section 5 of the Bankmg Companies Act, 1949 ;

(7) “Committee ” means the committee of management or
other directing body to. wh1ch management of the affairs of
a society is entrusted;

(8) “Company” means a company as defined in section 3 of
the Companies Act, 1956, and includes a banking company ;

: (9) “ Dividend ” ‘means the interest paid to a member on the
shares held by him in the share capital of a society out of its
profits and includes bonus provided it is paid on share capital ;

(10) * Society with limited liability ” means a society. having
the liability of its members limited by its by-laws to the amount,
if any, unpaid on the shares respectively held by them or to
such amount as they may, respectively, undertake to contribute

" to the assets of the society in the event of its being wound up ;

~ (11) “Society with unlimited liability ” means a society having,
subject to its by-laws, an unlimited liability of its members
to contribute jointly and severally toany deficiency in the assets
of the society;

(12) “ Consumers’ Society ” means a society formed with the
object of obtaining and/or producing and processing and distri-
buting goods to or performing other services for its members,
as well as for other customers and dividing among its members
and customers in a proportion prescribed by the rules or by the
bye-laws of such society, the profits accruing from such supply,
production, processing and distribution ;

(13) “Farming Society” means a society formed with the
object of promoting development of land and better methods of
cultivation and includes a better farming society, co-operative
farming society, collective farming society, joint farming society,
lift irrigation society and a crop protection society ;

(14) “ Federal Sociely ” means a society not less than four-
fifths of the members of which are societies;

(15) “Housing Society ” means a society formed with the object
of providing its members with residential accommodation ;
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(16) “ Marketing Society ” means a society three-fourths mem-
bers of which are agriculturists and their societies, and is formed
with the object of marketing agricultural produce and selling
requisites for agricultural production ; i

(17) “Producers’ Society” means a society formed with the
object of producing and disposing of goods as a collective pro-
perty of its members and includes a society formed with the
object of the collective disposal of the labour of the members of
such society ;

(18) “ Processing Society” means a society formed with the
object of producing goods by mechanical or hand process and
includes an industrial society and a society for the processing
of agricultural commodities ;

(19) “ Resource Society” means a society formed with the
object of obtaining for its members the credit, goods or services
required by them ;

(20) “Dispute ” means any matter capéble of being the subject
of civil litigation and includes a claim in respect of any sum pay-
able to or by a society whether such claim be admitted or not ;

(21) “Firm” means a firm registered under section 59 of the
Indian Partnership Act, 1932;

(22) “Land Mortgage Bank” means a society, the obejects of
which include the creation of funds to be loaned to members for
a long period upon mortgage of tht_air immovable property ;

(23) “ Liquidator ” means a person appointed by the Registrar
" under the Act to wind up the affairs of a society and includes
provisional liquidator and joint liquidator ;

(24) “ Member ” means a person, as defined in section 3(35) of
the Bombay General Clauses Act, 1904, joining in the application
for the registration of a society and or a person admitted to
membership after registration in accordance with this Act, the
Rules and the bye-laws applicable to such society and includes
the Government when it subscribes to the share ecapital of
a society ;

(25) “Officer ” means a person elected or appointed by a society
according to its by-laws to any office of such society and inclu-
des a Chairman, Vice-Chairman, President, Vice-President, Mana-
ging Director, Manager, Secretary, Treasurer, Member of the
Commitiee and any other person elected or appointed wunder
this Act, the Rules or the by-laws to give directions in regard
to the business of such society, and also includes Auditor in
matters relating to his duties as an Auditor;
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(26) “ Prescribed” means prescribed by the Rules;

(27) “Registrar” means a person appointed to perform the
duties of a Registrar of Co-operative Societies under this Act and
includes an Additional, Joint, a Deputy or an Assistant Regis-
trar;

(28) “Rules” means Rules made under this Act;

(29) “ Working Capital ” means funds at the disposal of a society
inclusive of paid-up share capital, funds built out of profits and
money raised by borrowing and other means;

(30) “Society” means a co-operative society registered or
deemed to be registered under this Act;

(31) “Tribunal ” means the Bombay State Co-operative Tribu-
nal constituted under this Act.
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CHAPTER V.
REGISTRATION.

47. In this Chapter we propose to deal with (1) Registrar,
(2) Societies which may be registered, (3) registration of societies
with limited and unlimited liability and without any liability,
(4) conditions of registration, (5) power to exempt societies from
conditions of registration, (6) application for registration, (7) power
of Registrar to decide certain questions, (8) registration, (9) regi-
stration certificate, (10} classification of societies, (11) amendment of
by-laws, (12) power to direct amendment of by—laws (13) change
of name and its effect, (14) change of liability of a society from
limited.to un-limited or vice-versa, (15) amalgamation, transfer,
division and conversion of societies, {(16) power of Registrar to direct
amalgamation, (17) reconstruction of societies, (18) partnership and
(19) cancellation of regstration.

48. Chapter II of the present Act deals wth most of the subjects
mentioned above. We have, however, transferred sections relating
to restriction on interest of member and person who cannot be
member to the next chapter, since these subjects have nothing to do
with registration. Sections 12 and 13 dealing with the Annual
General Meeting and Special General Meeting have been transferred
to the Chapier dealing with the management of the societies. On
the other hand we have included a section regarding classification of
societies — the provision for which has been made under Section 3
of the present Act dealing with definitions and provided for
cancellation of registration and reconstruction of societies.
Since conditions of registration form part- of this chapter
it is but proper that exemptions from conditions of registration
should alsqg be dealth with in this chapter. We have, therefore,
transferred Section 66 of the present Act to this chapter. In view
of the importance of ensuring that the bye-laws of a society keep
pace with its growth, a provision has been made so as to empower
the Registrar to direct- amendments of bye-laws. We have also
thought fit {o revise the order of the Sections in accordance with the
different stages of registration.

49. Section 4 of the Act of 1925 deals with the Registrar.
Although he is constituted, in the words of Calvert, as “the very
foundation of the movement”, the Act does-not specifically define
his duties except under Sections 22, 43 and 44. A suggestion has been
made that his functions and powers should be clearly defined, An
attempt to define the scope and nature of the Registrar’s duties and
responsibilities has been made in the Co-operative Acts of certain
States such as Assam, while the Acts of West Bengal and Bihar de-
fine his powers. Broadly the Registrar’s fuunctiong relate to the re-
gistration, approval of by-laws, audit, supervision and inspection,
control of socielies including their power to lend, receive, deposit
and invest funds, appointment of liquidator and the ordermg of
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a society’s winding up. In effect his functions can be classified into
(1) statutory, (2) regulatory, (3) developmental and (4) educative.
But these functiong are so exfensive that we are afraid, no com-
prehensive section can be framed for defining his functions and any.
attempt to do so can only add to the exclusion of his other functions.
Similarly as regards powers, we are of the view that instead of lump-
ing them together in this section it would be more convenient from
the point of understanding the provisions in the law to have these
powers defined under appropriate sections dealing with specific issues.
We are, therefore, of the view that the appointment of Registrar should
not be mixed up with- his functions and powers.

50. Two other points which have been put forward in the context
of this section are that there should be only one Registrar and others
on whom any of the powers may be conferred should be persons to
assist him and that a provision should be made for encouraging non-
officials—individuals and federal societies—as helpers. In our opini-
on, the first point is very important inasmuch as it would not be con-
ducive to the efficiency of the administration if the authority adminis-
tering the Act is divided. -It is true that industrial co-operatives in
Bombay State have assumed considerable significance and it has been
the State policy to encourage them by positive means. We concede
that the development of industrial co-operatives requires undivided
atfention of a very senior officer almost of the rank of the Registrar,
but we cannot think that a separate kingdom should be established
within the co-operative sector unless and until a separate Act is con-~
sidered desirable for these types of societies. The principle which we
wish to lay down is that there is one authority to administer one Act.
We, therefore, opine that there should be only one Registrar for the
State and, therefore, recommend that the words “or any portion ot
‘it ” occurring in the section between the words “State” and “and ”
should be deleted. As regards the second suggestion, we are of the
view that the section does not dismiss the possibility of enlisting the
non-official assistance and de not think that any specific provision is
required to make it permissible.

51. We, therefore, recommend that section 4 of the present Act be
retained as Section 3 of the new Act after deleting the words “ or any
portion of it” occurring between the words “ State ” and “and” and

add at the end the following :—

“'The person or-persons so appoinied to assist the Registrar and
empowered to exercise any of his powers shall work under the general
guidance, superintendence and control of the Registrar.”

The amended section will read as under : —

Section 3—Registrar—The State Government may appoint
a person to be Registrar of the Co-operative Societies for the
State and may appoint a person or persons to assist such Registrar,
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.and may, by general or-special order, confer on any such.person .or
‘persons all or any of the powers of the Registrar under this Act,
The person’ or persons so appointed to assist the Registrar and
empowered to exercise any of his powers shall work under the
general guidance, superintendence and control of the Registrar.

52. Societies which may be registered.—Section 5 of the Act
Iays down that only societies whose object is the promotion of econo-
mic interests of its members in accordance with co-operative principles
orr the facilitating of operations of co-operative societies may be
registered. It has been represented to us that co-operative principles
should be defined and that the promotion of economic interests makes
the objectives restrictive. Co-operative principles cannot be elabor-
ately stated, but the three main principles of co-operation have been
referred to already in the preamble. We, therefore, reject the sugges-
tion for enunciating the co-operative principles under this section. As
regards the second suggestion, we recognise that the promotion of
general welfare is a legitimate concern of co-operatives and is as much
important as the promoticn of economic interests. We, therefore,
recommend that the words “ general welfare ” be added between the
words “ interests ¥ and “ of ”.

~ 53. Economic development on a planned basis has been an
accepted policy of the country and the State and it is necessary to
discourage the establishment of institutions, co-operative or otherwise,
whose activities are opposed to the public policy. In the case of
jointstock companies,. this has already been done, Secondly, we
believe that no useful purpose will be served by registering socie-
ties which are not likely to achieve their objectives because of their
‘economic weakness or because their formation will have an adverse
‘effect upon any other society already established or the co-operative
movement as a whole, Under section 149 of the Companies Act 1956,
the company is entitled to commence business only after fulfilling
certain conditions. While it would not be proper to resort to such
-an elaborate procedure in the case of a co-operative society, prelimi-
nary precaution in the matter of reglstratmn is necessary. We, there-
fore, E‘ecommend that the followmg proviso be added after the word
144 Act ) f—

“ Provided that no society shall be registered if in the opinion of

" the Registrar, it is economically unsound or it may have an adverse
effect on any other society or it is opposed to or its working is likely
to be in contravention of the public policy.”. '

54. The section also refers to limited and unlimited liability. We
propose to discuss this question in the following section and therefore,
suggest that the proviso in the existing section 5 of the Act should be
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deleted from that section. The amended section 5 will read as under,
as a result of our recommendations :— '

SECTION- 4-—Societies which may be registered.—A 'society which
has as its objects the promotion of economic interests and/or general
welfare of its members in accordance with co-operative principles
or a society established with the object of facilitating the operations
of such a society may be registered under this Act: =~ 7

“Provided that no society shall be registered if in the opinion of
the Registrar it is economically unsound or it may have an adverse
effect upon any other society or it is opposed to or its working is
likely to be in contravention of the public policy.”

85. Registration with limited or unlimited liobility.—The . proviso
under section 5 of the present Act lays down that the liability of
a society of which a member is a society shall be limited and the
members of a society with unlimited liability shall be jointly and
severally liable for its obligations on its liquidation. The latter is
a difinition of a society with - unlimited liability and this has been
already covered by section 2(11). It has been now an accepted policy
of the State and the co-operative movement that as far as possible
societies with limited liability should be encouraged in order that the .
financially stronger element can be brought within the fold of co-
operation to strengthen it. There remains still, however, a powerful
section which believeg that societies of agriculturists and artisans
should generally’ be . of unlimited liability.. In respect of - these
societies that State Government has accepted theé responsibility of
imparting strength through State Partnership, and in case the law
provides that the liability of these societies should be unlimited there
is the danger of these societies being deprived of the State Partner-
ship. Both, on theoretical and practical grounds we have come to the
conclusion that there is no need .for the law to provide for any restric-
tive practice in the matter of liability and the question should be left to
the members of societies themselves. At the same time, we recognise
that it would not be proper to saddle a co-operative society with
unlimited liability of the society of which it might be a member

. and, therefore, proviso (1) in the existing section 5 has to be retained.
It is also necessary that the public should know whether the liability
of a society is limited, unlimited or nil without resorting to any ela-
borate enquiry. In the case of societies having no share capital or un-
supported by any guarantee in regard to the meeting of the liability
by its members or the State, the question of limited or unlimited
liability does not arise. We, therefore, recommend that a society may
be registered with limited or unlimited liability or without any liabi-
lity and that the name of each society should indicate the nature of
liability or the absence of liability. The latter concession should be
available only to co-operatives which do not earn any profit and
cannot under their bye-laws pay any dividend to their members.
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56. We, therefore, recommend, the following new section fo be
amended as section 5 : —

SecTION 5—Registration of societies with limited or unlimite_zd
liability or without—liability—A co-operative society may be regis-
tered with limited or unlimited or without any liability ;

Provided that—

(I) Unless the State Government by. a general or special
*order otherwise directs the liability of a society of which a
member is a society shall be limited ;

(2) No society shall be-registeréd without a-liability unless
its object is net to do any business for profit and its by-laws
provide for no payment of a dividend to its members.

57. Conditions of regidtration.—Conditions of registration are
covered by section 7 of the present Act. It requires that a society
must consist of at least ten persons qualified to be members and
where its object is to lend funds, the members must reside in the
same town or village or in the same group of villages or sf the
same tribes, class of occupation. Secondly, the section provides that
the word “limited” shall be the last word in the name of every
society with limited liability. Thirdly, the societies registered
already are exempted from the conditions of registration. The
societies of which the members is a society, company or firm, are
exempted from these restrictive conditions. We are unable to
understand the object -of the provision in placing joint-stock com-
paries and firms on par with societies. In our opinion, they should
have no better privilege than that enjoyed by an individual member
of a society. Section 6 of the Act presently applied to Vidarbha,
makes an exception only in respect of co-operative societies. '

58. As regards, the residential qualifications in respect of members
of societies transacting lending business, we opine that the condi-
tions are restrictive inasmuch as a society has o function in the
same town or village or in the same group of villages. Co-operative
practice in Bombay State has enabled urban banks to open branches
in more than one town and many of these banks have not
only been able fo serve their members over a wide territory and
provide surplus funds to the movement, but have also rendered
services, which are comparable with those provided by scheduled
banks. The Madras Committee on Co-operation appointed in
1939-40, had suggested that residential qualification. is not necessary
for limited Iiability societies. At the same time, we recognise the
force in the argument that it would not be safe from the opera-
tional point of view to allow a society to draw its membership from
heterogeneous elements and to extend its operations over un-
manageable areas. This safeguard can, however, be provided by
confining the activities of a society to a particular area of operation.
What that area should be, may be determined by the society, but
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it will necessarily be subject to the approval of the Registrar.
Similarly; whether the membership is compact or not, should be left
for determination of the Registrar and the bye-laws of a society.
We, however, agree that in the case of unlimited societies the resi-
dential qualification is essential, We are further of the view that
the collection of adequate capital for enabling a society to function
properly, should also be a condition precedent to registration.

59.. We, therefore, recommend that the existing section 7 be
replaced by the following section : —

Section 6—Conditions of registration.—(I) No society other than
a federal society, shall be registered under this Act unless it
consists of at least ten pérsons, who are qualified to be the members
under section 22 and who reside in the area of operation of the
society ; '

(2) No socie'ty- with unlimited liability shall be registered unless
all persons forming the society reside in the same town or village
or in the same group of villages. '

(3) No federal society shall be registered unless it has at-least
5 societies as members.

(4) Nothing in the Bombay State Co-operalive Societies Act,
1957, shall be deemed to affect: the registrationr of any society made .
before the said Act, comes into force.

(5) The word “Jimited” or “unlimited” shall be the last word
in the name of every society with limited or unlimited liability,
as the case may be, registered under this Act.

60. Power to exempt societies from conditions of registration.—
Although the preceding section lays down conditions for registra-
tion, it may be, in certain exceptional cases, that it will be desirable
to have a society even though it is not in a position to confornr
tc the conditions of registration. To overcome this difficulty.
section 66 of the Act of 1925 hag provided the escape clause and
we recommend its retention after re-numbering it as section 7. It
reads as follows :—

SecTION T—Power to exempt societies from conditions as to
registration—Notwithstanding anything contained in this Act, the
State Government may, by special order in each case and subject
to such conditions, if any, as it may impose, exempt any society
from any of the requirements of this Act as to registration.

61. Application for registration—Section 9 of the present Act lays
do_wn the procedure regarding application for registration. Tt pres-
cribes the minimum number of signatories to the application and layg

LA Qb 2437—3
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down that the application, supported by a copy of the ;:‘-ropoged
bye-laws, will have fo be forwarded to the Registrar for registration
and the signatories shall furnish such information in reg:drd.to the
society as the Registrar may require. The form of application fc_n'
registration of a society has been prescribed under rule 2. This
form does not state whether the signatories to the application have
subscribed to the share capital of a society when its capital is to be
raised by shares. We recommend that the form be suitably amended
so as to indicate the amount of capital subscribed by each of the
signatories to the application.

62. The cardinal principle laid down in this section is that there
must be at least 10 signatories to the application. From the wording
of section 9 (2) (b), it appears to us that the lower limit has been
put in order to facilitate the registration of federal societies in respect
of which the number of individual members may be less. In our
opinion, there should be a minimum membership of 10 individuais
for a primary society and of 5 societies in the case of federal
society, and the application should, therefore, prescribe the same
minimum. Though the section requires that only one copy of the
proposed bye-laws is to be forwarded with the application, Rule No, 2
(2) prescribes that two additional copies will also be forwarded
therewith. The actual practice is to obtain 4 copies of proposed
bye-laws from promoters. We are afraid that this Rule is opposed
to the existing provisions in the Act, and, is, therefore, invalid. At
the same time, we concede that four copies are absolutely essential
and, therefore, recommend that necessary provision be made in the
Section itself. The Rule 2 (3) prescribes mode of a society being a
signatory to the application, while section 9 (2) (b) refers only to
a duly authorised person. We think, it would be more appropriate
to include this clause in the Section itself with modifications.

63. One of the questions, which has been discussed during the
past few years in this context, is whether provisional registration
should be permitted. Industrial societies particularly have been
experiencing difficulties in the matter of collection of share capital
before the registration of a society and the question was raised by
them recently before the State Co-operative Council. The Council
has appointed a- Committee to examine the question of provisional
registration. Similar difficulties are being experienced, we are told.
by Lift Irrigation societies. We are informed that the provisional
registration would facilitate the collection of necessary capital and
would ensure the safety of eapital already collected. “At the same
time, it would provide for the contingency of preventing such
a society from commencing its business. Besides, the question of
provisional registration is also important in the larger context
inasmuch as the Registrar may register a society subject to cert'aiI;
amendments that he might make to the bye-laws as proposed by the
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applicants, Technically, the amendments cannot be deemed to have
been approved by the Registrar before they are approved by the
general meeting. No general meeting of the society can be held
unless the society is registered. To ¢ mieet this contingency, we
recommend that provisional registration should be provided, bui
this should not entitle the society to commence its business.

64. In the course of our enquiry, a complaint was made to us
regarding the delay in the matter of registration of a society and
suggestions were made that the application should be received by
the Registrar through a federal society, After carefully weighing
the arguments for and against the latter proposal, we have come
to the conclusion that the delay in the registration of gz society is
a problem which has to be tackled at the administrative levei and
it would be dangerous to evolve a legal solution. We have further
come to the conclusion that in the present stage of development of
the co-operative movement, it would be risky to provide by law that
the application should be forwarded through a federal society only,
since the intention of avoiding the delay will not necessarily be.
fulfilled. In Bombay State, in respect of certain types of societies,
the Registrar has, however, adopted a convention because the federal
societies are strong and we have no doubt that the healthy practice
would be encouraged. But we reject the proposal for a legislative
device, '

65. . For reasons stated above, we recommend that the existing
-section 9 be substituted by the following, which should be numbered
As section 8 in the new Act : —

SEcTION 8—Applicution for registration—(1) For purposes of
registration, the application to register a society shall be made to
the Registrar in the prescribed form and shall be accompanied by
‘four copies of the proposed bye-laws of the society. The person by
whom or on whose behalf such application is made, shall furnish
‘such information in regard to the society, as the Registrar may
require.

(2) The application shall be signed---

(a) In the case of a society'otfler than a federal society, by at
Jeast 10 persons qualified in accordance with the requirements of
section 22 and

(b) in the case of a federal sociefy by ab least five societies.
‘No signature to the application will be valid on behalf of a'society
or a company, unless a member of the committee of such
a‘society or company, is authorised by such committee by
a resolution to sign the application for registration of the society
and its bye-laws on its behalf and a copy of such 'resolution

1-a Qb 2437—3a
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ication. f a firm subscribing
i ded to the application. In the case o rm s ribing
ﬂa&ier;;plication, no application: shall be- valid unless it is
signed by one of the partners of such a firm.

- Registrar may register a society _provisionallj_r, ‘pending
fhﬂiiim gof ‘the by%-‘laws as amended by" _tl?'e Registrar ar;]d_:
compliance with such conditions as may be 1laid down by the
Registrar in regard to the registration, in the first genera'l_ meet-
ing. The provisional registration would not, however, entitle thei
society to transact any business other than _tl.aat necessary _for
enabling the society to comply with the conditions of registration,
which the Registrar may prescribe.

66. Power of Registrar to decide certain questions.—Sec_tion 8 of
the present Act empowers the Registrar fo decide certa_m nuestions’
affecting formation, registration or continuance of a society and the
admission of person as a member, including the point as fo whether
a person resides in a town or a village or group of villages or belongs
to a particular tribe, class or occupation or whether two or .more
villages can form a group. Section 7 as amended by us, refers only
to area of operation and deletes “town or village or group of
villages,” as well as “tribe, class or occupation”. We are also of
the view that the provision is restrictive; since the Registrar’s powers
are confined to the determination of certain specific issues to the
exclusion of others. The questions involved range from ‘vhether
the society has been formed in accordance with the co-cperative
principles or not to whether its membership is homogenous and it:
can work economically and strive for attaining its objectives.
The point at issue is, therefore, of providing machinery for the
determination of all issues arising from registration and continvance:
of a society. It is obvious in our opinion that there should be only
one authority to decide this issue, although, safeguards.such as
provision for appeal against the decision will be necessary in order
to prevent the power from being arbitrarily used. The provision
for appeal has been made elsewhere and here we propose to provide
for conferring coinprehensive powers on the Registar. Similarly,.
it is necessary that the decision of the Registrar should be debarred’
from the jurisdiction of the Civil Court. This has been the-
object of the present Act and we.have provided for it elsewhere.

We therefore, recommend that the present section 8 be deleted: and
the following be substituted : — '

SECTION 9—Power of Registrar. to- decide certain questions—
When any questidon arises for the purpose of formation, or
regisiration, or continuance of a society, the question .shall be
decided by the Registrar and the Registrar’s decision on 'the giestion
as to whether a person is an agriculturist or a non-agriculturist,

or whether any person resides in the same wrea of o ration or not
shall he final: b ’
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67 Registratton.—Section.10 lays down that “if the Registrar is
satisfied that a society has complied with the provisions of this Act
and the Rules and that its proposed byelaws are not contrary to this
‘Act or to the Rules; he may register the society and its byelaws.” - All
that this Section requires at present is that lhe society must comply
with the provisions of the Act and the Rules and that its byelaws are
not contrary to the Act and the Rules. Ag sidted in the preamble,
:adherence to the co-operative prlnclples and the obJects of the Consti-
'tutlori of India is equally important. “Again, it is no use registering
:a society, which does not comply with the requirements of sound
business. This Section does not compell the Registrar to communicate
“the Teasons for refusal, but this has been provided for in the Rules,
“We opine that the rules cannot provide for something on which the
‘Act is silent. Equity, however, demands that the aggrieved party
should know the reasons for refusal of registration. We, therefore,
‘recommend ‘that this sshould be previded in the Act itself. The
member Secretary is of the view that the word “may” has been
‘interpreted in the Bombay High Court in several cases as “shall”,
Such interpretation is liable to defeal the object of this Section.
Section 9 of the Act presently applied to Vidarbha rightly adds the
words “if he thinks fit 7, efc. after the word “may” and he thinks
‘that the object will be achieved by using fthis phraseology. The rest
‘of us do not, however, think that the Registrar should have absolute
discretion to register a society or not. However, we agree that the
Registrar should be empowered fo register a society after making
amendments to the bye-laws which he may zonsider necessary.-

68. We, theréfore, recommend that the present Section 10 dealing
with registration be deleted and the following be substituted as

Section 10 : —

SecrioN 10—Registration.—(1) If the Registrar is satisfied that
a society has complied with the provisiong of this Act and the Rules,
that its proposed byelaws are not contrary to this Act and the Rules
and to the co-operative pr1nc1p1es and ‘the objectives of the Consti-
tution of India, and that in his opinion, the Society has complied
with the requirements of sound business, ‘he may register the society
and its bye-laws with such mod1ﬁcat1ons as. he might consider

:necessary'

{2) Where the Registrar refuses to register a soéiety or its bye-laws
under Section 10, he shall communicate to the first signatory to the
application his reasons for doing so.

'69. Registration. certificate —Section 11 of the present Act deals
w1th the issue of a certificate of registration and provides for its
‘conclusive evidence that a society has been duly registered unless it is
Proved that the registration has been cancelled. The heading of the
‘Section, is however % evidence of registration”. We are inclined fo
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think that this nomenclature has been given in order to highlight its
importance. We submit this objective is incidental. A certificate of
registration is important inasmuch as it alone permits the society
to function as a legal entity under the Act. We, _therefore,. recom-~
mend that the heading of Section 11 should read as “ Registration
Certificate ”, instead of “ Evidence of registration”,

70. We are also of the view that no society should be allowed to
function unless it obtains this certificate. Section 11 (2) of the
Companies Act prohibits associations and partnerships exceeding
certain number unless they are registered in pursuance of some Indian
Law. We have instances of persons, who have promoted societies and
carried on business in the name of societies even before getting them
registered and we strongly feel that such action should be penalised.
In regard to the penalty, we beg fo rely on ihe section referred to
- above in the Companies Act, but propose to deal with it in the Chapter
of “Offences”. In this Section the only change we recommend is
that no society can commence its business without obtaining the
registration certificate.

71. We, therefore, recommend fthat Section 11 in the present Act
be numbered as Section 11 and that the heading “ Evidence of Regis-
tration ” be substituted by the words “ Registration Certificate ”. This
Section, as amended by us, will read as under : —

SECTION 11—Registration certificatte,—(1) Where a co-operative
society is registered under this Act, the Registrar shall issue a
certificate of registration signed by him and the said certificate
shall be a conclusive evidence that the society therein mentioned
has beex_l duly registered unless it is proved that the registration of
the society has been subsequently cancelled, or that the first

general meeting has not adopted the bye-law approved by the
Registrar with modifications, if any. o 7

(2 }\To society shall commence business unless it has obtained
a certificate of registration under sub-section (1) and every member
of such society carrylng on  business in  contravention: of this

sub-secti . ot irape
su suec(}:f“l):tlxs?::slsl. be personally liable fqr all liabilities incurred

2. Act VII of 1925 is un; i T .
Fion on the Registrar to'c‘,lmm"lue masmuch. % 1 imposes an obliga-

: : ~head.
objectiven S all into two groups according to it tan wi LD
producers onlm usc_ersf Cooperative is designed to benefit the
' Oy Similarly, a consumers’ co-operative is meant for.
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the benefit of consumers themselves. It iy ilie end and not the
means by which a society will have to be classified into one
or the other group. There remains, however, a third class of
societies which provides the resource. Since these societies provide
resources both to producers’ and consumers’ co-operatives a sepa-
rate - classification has been apparently conferred on them. Other-
wise, the ends decide the category of a society. Thus, for instance,
a consumers’ stores, a housing society, a medical relief society, an
electric supply society and the like essentially belong to the con-
sumers’ class whereas the marketing societies are controlled by the
producers’ organisation. Industrial societies may be of producers

or of consumers,

73. 'The Bombay Act has classified the societies into seven groups.
There are four main groups, viz., resource societies, producers’
societies, consumers’ societies and general societies. This classifica-
tion has been based on the practice adopted in various countries in
Burope. Any society not falling within the first three groups is
classed in the forth group. These main groups have been sub-
divided. Housing societies have been given a separate status, but
they are essentially consumers’ organisations, though it is distinct
from a consumers’ store inasmuch as one provides its members with
residential accommpdation while the other supplies goods. Simi-
larly agricultural societies and the artisan societies belong to the
class of producers’ societies. Farming societies have been given
a separate class. But it is essentially a sub-section of the producers’
organisation. It will, therefore, be desirable to decide the yuestion
of classification on the basis of the types of persons to be benefitted
from the activities of the society and controlling its affairs. This
point has to be examined at the administrative level and w= do rot
think that any attempt should be made to provide a legal formula,
especially when the different types of societies have been defined
in paragraph 46.

74. TIn order ‘o provide for classification of societies we recommend
a new section, section 12, to cover the provisions in section 3 of
the present Act. The new section will read as under :—

Section 12—Classification of societies.—(1) The Registrar shall
elassify all societies under one or the other head and his decision

shall be final,

Provided that a society formed with the object of facilitating
the operations of any one of the classes of societies shall be classified
as a society of that class,

(2) The Registrar for reasons to-be recorded in writing may

alter' the classification of any society from one head to another
kead or one sub-head {0 another sub-head.
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(3) A list of all such societies, so classified, shall be pub]ish?g
triennially in such manner as the State Government may from
time to time direct.

75. Amendment of the bye-laws of a society—Section 13 of the
present Act deals with amendment of the bye-laws of a society and
lays down that no amendment shall be valid until approved by ihe
general body and registered under thig Act. The same section also
gives the discretion to the Registrar to register the amendment and
directs him to issue a copy of such amendment when he registers
it. Rule 6 prescribes the procedure for the general meeting to pass
the amendments. Right of appeal against the Registrar’s decision
has been provided for in section 64. In connection with the exist-
ing section, it has been represented to us that the Registrar should
merely be an authority to register the amendment of the bye-laws
once he is satisfied that they are not contrary to the Act and the
Rules. W_e are unable to share this view since the Registrar of
Co—Opgratlve Societies has greater responsibilities under the Co-
operative Societies Act than the Registrar of Joint-Stock Companies.
The structure of the legislation historically evolved fixes the res-
ponsibility on the Registrar of ensuring that a society operates under
conditions as favourable as the Registrar can make them. At the
igmettlmg, justice dgmands that the society -whose amendments are
re%ﬁc ed by the Registrar should at least know the reasons for the

sal and should have tRe right of an appeal agai his decisi
The right of appeal has been i bpeal against 's ceciston.
; . provided, but there is no obligation on

Rule 3 prescribes that the

;::) cllsé I‘gl z:f‘:iaih? register the society or its bye-laws but there is
fied. 1t is equall _amendment. This position requires to be recti-
on which ﬂ?e .eley ngortant that the society should know the date

mndment approved by the Registrar should be

effective. The section w; ,
: n w : ‘ :
Instead of section 1g at Ilall%esheﬁe  be  renumbered as sestion 13

6. W
seotion ! g,a;}:iel;ifore,.rgcomme{ld that Section 16 be numbered as
i © existing section be substituted by the following: —
c - _
amendr?mznisof‘qt?: nbdment e he Dylaws o o society—(1) No
ye-laws of g society shall he vafid until

registered under thig Act f ;

ment or which purpose , -

prescr?baescsleihz;tua General Meeting of rEjhe sta)lciceo'cmr"0ﬁ ttfe 2mend
. be forwarded to the Registrar,

-{2) If the Regi fo i o

. gistrar ig satisfied . _

is not contr ; ed that the prog

brinciples al'lac;‘y isto s Act or to the R’ulei'; Er?sf;i ' :O-Omendqﬁn :

tution of India hquﬁag consistant with objectives of 'fhépgc‘ii;{ie

: o . ’ dl, unless ; . ~

e T o e St i el B the amend.
Vst ey modifiations on s owy motions |
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(3); When the Regastra: reglsiters an amendment of -thé biye~
laws of ‘a society, "he shall- issue- to the society a copy of the
amendment certified by him; which shall ‘be conclusive -evidence
that the same is duly registered and communicate to the society’
the date from which the amendment shall be effective.

(4) Where the Registrar ‘refuses to register ‘an amendment of
the bye-laws’ of a society, he .shall communicate the order of
refusal, together with the reasons therefor, to the society.

"77. Power to direct amendinents of Bye-laws.—The Bombay Co-
woperative Societies Act, 1925 does not deal with this subject and
it has been found by experience that Registrar has been unable
to have the bye-laws of societies suitably amended even when
they are out of date or do not meet with the requirements of
societies. Where the Managing Committee of a society is supported
by-the general body in its opposition to any progressive move, the
Registrar is helpless. The lacuna in the present Act is probably
due to the widely prevalent co-operative view and practice that
co-operation- is voluntary and it is the inherent right of the members
to decide what type of constitution they should have for their
:society. This is a sound principle but in actual practice it impedes
the progress of a society if the recalcitrant element in the society
is able to mis-guide the majority. We find that in Assam and
Bihar, powers to direct amendments have been vested in the

Registrar.

78. In Madhya Pradesh, we were told, that the members of
a- particular society refused to have %he bye-laws amended in
a manner which would have developed that society very rapidly
and enabled it to achieve its objectives more speedily. The Regis-
trar had therefore, to move the Government. for amending the
Act and as a result he was able to impose the amendments on that
society with whose working we were highly impressed during our
‘visit to Nagpur. The Hyderabad Co-operative Societies Act which
is presently applicable to the Marathwada areas also vests similar
powers in the Registrar. Apart from this practice which is preva-
lent in the two component parts of the State and certain other States,
we have examined the question from the point of the accepted role
:of co-operatives in the planned economy of the country and have
-come to the conclusion that powers to direct amendments of bye-
laws should be vested in the Registrar. In the course of our dis-
cussion with the representatives of co-operative = institutions we
found that the co-operative opinion was not averse to such a pro-
posal especially in view of the conception of State Partnership
provided the arbitrary use of powers was prevented. We agree
with this view.

-99. Section 11(4) of the Co-operative Societies ~Act, 1912 fas

applied to Madhya Pradesh dfter being amended by the Central
Provinces and Berar Co-operative’ Societies (Amendment). Act, 1849,
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provides that © notwithstanding anything contained in this Act (Act
11 of 1912) or the Rules or bye-laws made thereunder, if the 'Regls&,:
trar considers that an amendment of the bye-laws of a reg1stere

society is mecessary or desirable in the interest of sugh society, he
may, by an order in writing to be served on the soc1ety. b;g.r regis--
tered post, require the society to make the am-endment within such-
time as may be specified in such order ”. Section 10 of the Hydera~-
bad Co-operative Societies Act is more democratic In as much as-
it gives an opportunity at the instance of the Registrar to the society
to make the amendment within a specified period and empowers the
Registrar to register such amendment in case the society fails to-
make the amendment. Secondly, it provides that the Registrar can.
seize the initiative under this section only when he Is satisfied that

the amendment “is necessary or desirable in the interest of such.
society ".

'80. In our opinion the latter provisions should be more acceptable’
to the co-operative movement in the State. It needs, however, to-
be emphasised that the powers sought to be vested are drastic and
a safeguard is desirable. This can only be provided if the Registrar
is authorised to use these powers in consultation with co-operative
opinion. What agency should represent the co-operative opinion:
for the purpose of consultation is a controversial issue. The popular
view is that a financing bank should be considered best agency for-
consultation. Some of us, however, feel that being creditor it might
be interested in a particular set of amendments and may not be
able to view the amendments from the point of promoting the
interest of the society whose bye-laws are to be amended. It is
further argued, and we agree, that a financing agency cannot neces--
sarily be considered competent to safeguard the interest of all types
of societies. The Bombay State Co-operative Union is, therefore,
tl}e only society which can examine the proposal dispassionately and
give the correct advice to the Registrar and we believe that a deci-
sion jointly arrived at by the Registrar and the Union is not likely-
to_be resisted by society affected. We are confident that this advice.
will not only be in keeping with the democratic tradition of the.
movement but will also serve the objective of the movement itself.
We wish to make it clear that the consultation means concurrence

in this context and have used the latter word whi ULTer
section. ord while drafting the

81. We, therefore, recommend that a new section to be numberad

fagn?;ev:;l:(:?- 14 be incorporated in the Act and it should read as

SECTION 14—Power to direct amendment of bye-laws.— it
appears to the Registrar that an arnem:lmenie o? the bye-(lg)wlsf (:E’
a society is necessary or desirable in the interest of such a societ
he may call upon_the society in the manner prescribed to malgé-
the amendment within such time gs he may specify. )
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(2) If the society failg to make the amendment within the-
time specified, the Registrar may, after giving the society an
opportunity of being heard and after consulting and with the
concurrence of the President of the Bombay State Co-operative-
Union, register such amendment and issue to the society a copy
of such amendment certified by him. Such amendment shall.
thereupon be binding on the society and its members.

82. Change of name.—Section 14 of the present Act provides for the-
change of name of a society and its  effect. It has been now
accepfed as a Tesult of legal decisions that past member do not include
deceased members and their estates. We, therefore, recommend that.
the words “or deceased members” should be inserted between the
words “ past members” and “and”. Secondly, the section does not.
make it obligatory on the Registrar to substitute the new name for
the old one in the register of co-operative societies and amend the:
certificate of registration.. We opine that a provision for this pur-
pose is necessary. The section will have also to be re-numbered.
We, therefore, recommmend that the section be re-numbered as 15 and.
the wording in the existing seclion 14 be amended so as to read as.
under : —

Secrion 15—Change of name.—(1) A. society may, by a resolution
of a General Meeting and with the approval-of the Registrar,.
change its name, but such change shall not affect any right or
obligation of the society, or of any of its members, or past members,.
or deceased members and any legal proceedings pending may be-
continued by or against the society under its new name.

(2) Where the society changes its name, the Reglistrar shall,
enter the new name in its place in the register of co-operative
societies and shall amend the certificate of registration accor-

dingdly.

83. Change of liability of a society from limited to unlimited or
vice versa—Section 16(A4) was inserted by the amendment of the
Act in 1948 in order to permit societies to change their liability fromr
limited to unlimited or vice versa. The main object of the pro-
vision as the Minister for Co-operation then explained to the Bombay
Legislative Assembly was to permit societies to change over from
unlimited liabilities to limited liability by going through a
¢ertain procedure. The section lays down certain conditions in-
cluding (1) sufficient notice to members and to persons whose in-
terests are affected by the change, (2) consent of every such member
or person and (3) an opportunity to the member objecting fo the
change to withdraw his share and an assurance {o the creditors
to have his debt secured. For special reasons, however, the Regi-
strar has been empowered to dispense with the notice, but we have
been informed that so far this proviso has not been used by the-
Registrar. In the context of the future development of the co-
dperative movemeént especially in the rural sector it is an accepted’
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soliey to encourage large-sized societies with limited' o¥- gua_l‘anteed
fizl‘;iclli,ty in order go enagle the State Goverriment 1o strez-lg-tlflen them
through State Partnership. -When the section was msc.erted,- the
Minister for -Co-operation had explained to the Agsembly that the
facilities should be there “should the general feeling be that they
should switch over from unlimited to limited liability -

84. Now this is going to be encouraged as a matter of policy. We,
‘therefore, submit that the aim of the section should be to simglify
the procedure and, facilitate the switch over. The Section presqnbes-
s eufficient” notice under sub-section (2)(3). The word ‘ sufficient ”
is liable to be interpreted rather loosely and a specific time period
should be prescribed. In the case of amalgamation, section 15 of
the present Act, requires 15 days notice to the members. We,
therefore, recommend that the word “sufficient ” should be substi-:
tuted by the words “15 days”. Secondly, there is the onus on the
_society to receive the assent of the members and the creditors. We are
afraid that this is an inequitable burden on societies. So far as the
society is concerned, its responsibility should end once it gives suffi-
eient notice and the onus of signifying the objections should rest with
the qther party. We have, therefore, provided for payment in three
-months for meeting the objection of a creditor from the date of
receipt of such objection from the creditor instead of from the date
of the notice. We, therefore, recommend that the Section should
provide that any member or creditor who does not signify his objec-
tion within the specified period shall be deemed to have assented to
the change. This provision exists in Section 5 of the Madras Co-oper-
ative Societies Act. All that the creditors and the members are
required to be assured is that the change shall not take place unless and
until they have a reasonable opportunity to exercise their choice and
get it satisfied, The latler has been assured by the existing clause
(2) (ii) (b) (ii). We, therefore, recommend no change in this clause.
As regards the proviso, we naqte that this has not been used so far
but at the same time we opine that it is necessary in order to mee‘:*

the situation. which may not be visualised at present. We, therefore
-recommend its retention. ' ’

* 85. As a result, we recommend that the existing secti N
-re-numbered as Section 16 and be amended as undeg e ion 16-A be

SECTION 16—Change of ligbility of societ imi

S ge y from limited to un-
limited or ffqm unlimited to limited—(1) A society m;;dsu%jtzﬁ
to the provisions of Section 13 by an amendment of its ’bye—laWs

fi ’:iz;ig. its liability from limited to unlimited or unlimited to

(2) No such amendments shall be repi d ¥ - :
unless he is satisfied that— registered by the Registrar

» (i) fifteen days’ notice has been given to e : ;
RS > bee to eve

society ar_Ad. to any person or class of persons whorsye gfglr(?set‘ls: gil'?

im the opinion of the Registrar. be affected by the alteraﬁ;,-ﬁ,-_ i 4
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(i) that with respect to every such member or person who, irm:
the oplmon of the Registrar, is entitled to object—

(a) either his assent has been obtained to the change or
deemed to have been obtained: by virtue of his failure to-
object within fifteen days from the date of the .notice,

(b) or if he signifies his objection—

() heis allowed to withdraw his share if he is a member, or-

(ii) that his debt or claim has been discharged or has been
determined or has been secured to the satisfaction of the
Registrar within three months Trom the date of veceipt of”
fhe objection, if he is a creditor:

Provided that the Regisirar may in the case of any .persons or
class of persons; for special reasons, dispense with the notice-

required by this sub-sectiomn.

86. Amalgamation, transfer, division or conversion of societies.—
Amalgamation or transfer of societies have been covered by section 15
of the present Act while section 15-A deals with division (or con-
version) of societies, The procedure in both the respects should be
identical and the explanation for two sections ig probably to be
sought in the fact that section 15 did not provide for division and
the new section had to be introduced in -1948 to overcome the
deficiency. In this context, the Minister for Co-operation explained
to the Assembly (Bombay Legislative Assembly Debates, February
21, 1948, page 119), “a new provision is made for the splitting up-
of societies ‘where such splitting up is Tound necessary in the-
opinion of the Registrar according to the circumstances of the case ”.
Thus for instance, in both the cases thé resolutions will have to be
passed by three-fourths majority. Three months’ notice has to be:
given to. the creditors and they have the right to demand their dues.
In the Madras Act also both the sections have been merged into one.
We are of the view that both the sections can be suitably nierged
into .one by prescribing the common procedure,

87. :Amalgamation or diviSion is permitted at present under the
two sections “ with the approval of the Registrar”. We are unable:
to determine whether the intention of the legislature is to provide
for prior approval of the Scheme or the approval of the bye-laws.
From the Minister’s statement quoted above on section 15-A, it
is clear that the Registrar’s opinion as to whether splitting is neces--
sary or not is crucial.. We opine that this is equally important in-
the case of amalgamation and, therefore, recommend that both—
in the case of amalgamation and- d1v1s,on—the prior approval of the
Registrar should be .insisted. This would save the societies from
the expenditure in connection with the completion of the: forma--
lities required by the. law if at the end the Registrar were to-zeject
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heme, 1Lhe gecond stage is to get the scheme approved by
?ﬁﬁ Séeneral Body. It is only then fhat the members and the
.creditors likely to be affected by the Scheme should have the choice
to decide whethen they should dissociate themsdlves from the
scheme. The Scheme can be effective only after the amendments
are approved by the Registrar, and therefore, it would be necessary
{0 impose a condition prior to the registration of the change that the
members and creditors are able to exercise their choice of with-
drawing and getting claims satisfied respectively.

g8, In dealing with these stages W€ have made no material change
in the existing section but have attempted to codify the provisions
properly so that the implications can be properly understood. We,
therefore, recommend that the existing section 15 and section 15-A

be deleted and a new section to be numbered as section 17 be
inserted as under :—

Sgcrion L7—Amalgamation, tronsfer, division or conversion of
societies—(1) A society may with the prior approval of the
Registrar, by a resolution passed by two-thirds majority of the
members present and voting at a special general meeting, held for
the purpose, decide—

{a) to amalgamate With another society, or

(b) to transfer its assets and liabilities in whole or in part to
any other society, or

{c) to divide itself into two or more societies, or

{d) to convert itself into a class of society, the object of which

is materially different from that und ioh i e
fied under the Act: er which it has been classi-

Provided that when such amalgamation

_ Provi or {ransfer

ll_abxhtxes or _dlvxsmn or conversion involves a traisgefr asgeltisagir;i
ties of a society to any other society, no order on the resolution
.shall be passed by the Registrar unless he is satisfied that— °

(@) a society, after passing such . . .
thereof in writing to all itsgmembef'?oé‘::;z;r? a:ngl‘:ﬁnhnotxce
persons whose interests are likely to be affected giving th Oﬁfﬁr
:ggtmn, to be exercised within g month from the date D;rr} the

such notice, O_f 'qecoming a member of any of th Issue
societies or continuing their membership in conve rt:Eine(;t

amalgamated society, or demandin ym
3 ? t 1
.or interest or dues, as the case magy 'i}E:l:, payment of their shase

(b) the assent of all the members and creditors and

persons whose interests are likely to be affected has c%g:r
s been

obtained or déemed f{o have b

_ een obtained by vi

_member or creditor or any other person whose ijgt:izliei Oiilf I},y
e likely

to be affected failing to exercise hi "
_ cise hi 3 t41.s .
one month from date of issue of notizeogggn within a period of
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(c) that all claims of members and creditors and such other
persons whose interests are likely to be affected, who exercise
the option referred to in clause (a) within the period specified
therein have been met in full.

(2) Notwithstanding anything contained in .the Transfer of
Property Act, 1882, or the Indian Registration Act, 1908, the regis-
iration of the new societies in the event of division or the convert-
<d society in the event of conversion of a society, and the resolu-
tions of the societies concerned with the amalgamation shall be
sufficient conveyance to vest the assets and liabilities of the
original society or societies in new societies or society.

(3) The amalagamation of societies or division or conversion of
a society shall not affect any rights or obligation of the society so
amalgamated, divided or converted or render defective any
legal proceedings which might have been continued or commenced
by or against a society which may have been amalgamated,
divided or converted may be continued or commenced by the
amalgamated society or the converted society or the new societies
between which society may have been divided.

(4) Where any two or more societies have been amalgamated or
a society has been divided or converted the registration of such
-societies or society shall be cancelled on the date of registration
of the amalgamated society or the converted society or the new
societies between which society may have been divided.

89. Power to direct amalgoamation.—As a result of the Rural
Credit Survey Committee’s Report, it has been the policy of the
State and the co-operative movement to encourage large-sized
multi-purpose societies. Apart from that, the successful working
of a society demands that it should be of an economic size., It
would, therefore, be necessary to encourage the amalgamation of
small sized societies into an economic -unit. Section 15-AA inserted .
in the Act in 1956 empowers the State Government to provide for
-amalgamation of co-operative societies in public interest. This
-section requires the State Government to send a copy of the pro-
posed order to the sotieties concernéd and to make such modifica-
tions in the draft order as may be desirable in the light of the
-objections and suggestions received. This is a wholesome safeguard.
But sub-section- (3) only assures the members and the creditors to
have “nearly” the same interest in or rights against the new
society as a result of amalgamation and enables them to get com-
pensation for the difference between Their interest in or right
against the original society and the ones in the amalgamated socjety.

90. We are afraid, this is an arbitrary provision and in no circum-
stances the question of determining the difference between the two
dnterests and right should be left to the State Government or the
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Registrar ‘or any other authority which .-Wil"l be imposing the
amalgamation, True, a similar provision exists in the Compam'es Act,

but the analogy is not applicable since in the case of Compame_s,- tI§e~
Central Government has to make out a-case that amalagan}atzon is

essential in national interest (vide section 336 of the Companies Act).-
A co-operative society is essentially an organisation pf_membei‘s and.
no useful purpose wiil be served by compelling unwilling persons fo

continue their membership. Similarly, it would not be fair to transfer

ihe dues of creditors from one society to another cociety, without.
their consent. We opine that the facilities available to the members

and craditors in respect of voluntary amalgamation should also be:
available un-er complusory amalgamation which might be imposed by
the State Government as a matter of policy and recommend that the

section be suitably amended so as to eliminate the difference in respect

of this facility between voluntary amalgamation and compulsory
amalgamation. We hope that in view of the conception that the-
quantum of State Partnership will be to the extent required by the

society, the financial difficulty for the society in meeting the necessary
cbligation will not arise.

91. We are also of the view that it should be left to the Registrar
Yo decide. whether it is desirable to amalgamate two societies or not
and recommend that the power should be . vested in {he Registrar
instead of in the State Government. It has been suggestied to us:
that two societies of similar types should only be amalgamated. We
do not agree with the suggestion for the reason that in a group of
villages it might be desirable to amalgamate agricultural societies:
and small purchase and sale unions, and do not, therefore, recommend
any restriclive provision. We, therefore, recommend that
section 15-AA be re-numbered as section 18. The words “State
Government{” wherever they occur be substituted by the word:
“ Registrar™ and that clause (3) be deleted and a new clause be-
inserted so as to give an opportunity to the members and credilors
of the societies to be amalgamated of withdrawing from the Scheme:
3nd demanding the return of their share capital, interest or other-

ues.

92. As a result of the above recommendations the new section 18:
will read as under ; —

Section 18—Power of Registrar to direct amal amation —-
(1) Where the Registrar is satisfied that it is essential irf the pubiic
mterest‘ cr necessary in order to secure the proner management of
any society, that two or more societies should amalgamate, then not-
\v1th§tflnd1ng anything contained in section 17 but subiect to the
provisions of this sectif)n. the Registrar may, by order notified in the
Official Gazette, provide for the amalgamation of those societies:
into 'a single society with such constitution, property, rights
interests and authorities, and such HNabilities, duties and obligati ns".
as may be specified in the order, , gations-
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(2) No order shall be made under ‘this section unless—

(a) a copy of the proposed order has been sent in draft-to each
of the societies concerned calling upon them to furnish within
such period (not being less than two months from the date on
which the copy of the order as aforesaid was received by the
society) as the Registrar may fix in that behalf, a list of members
and creditors who object to the Scheme of amalgamation and wish
to withdraw from it ;

(b) the Registrar has considered and made such modifications
in the draft order as may seem to him desirable in the light of
any suggestions and objections which may be received by him
within such period as mentioned in sub-clause (a) sither from the
society or from any member or class of members thereof or from
any creditor or class of creditors. :

(3) The order referred to in sub-section (I) may contain such
consequentigl, incidental and supplemental provisions as may in
the opinion of the Registrar be necessary to give effect to ‘the

amalgamation.

(4) Every member or creditor of each of the sacielies before
amalgamation who has objected to the Scheme of amalgamation
within the period specified shall be entitled to receive on the issue
of the order of amalgamation his share  .or interest if he is
a member and the amount in satisfaction of his ‘dues’ if he is

a creditor.

(5) On the issue of order under sub-section {(I) provisions in
section 17(2), (3) and (4) shall apply to the societies so amalgamated
as-if they were amalgamated under section 17 and to the society

amalgamated,

93. Reconsiruction of societies—The working of the co-operative
movement in the State as elsewhere has demonstrated that societies
occasionally come to grief for one reason or another, but have
a chance of survival and development after receiving the first shock.
For this purpose it has been found necessary to reconsiruct the
society so affected. The need for reconstruction stems from the fact
that the society is not in a position to meet its liabilities fully to its
creditors, From this point, reconstruction necessarily involves
a compromise with its creditors and members. Where all the
creditors unanimously agree to a compromise proposal, no difficulty
arises, but if even one creditor objects to it, the scheme falls through
on legal grounds since it is impracticable to satisfy fully a dis-
sentient creditor and thereby penalise further other creditors who
lend their support to the reconstruction scheme. This is also the
position in respect of members of the society. In Bombay
State fortunately to our knowledge several societies have been
reconstructed inspite of this handicap and no legal difficulty has
arisen probably because mo member or creditor tested the action

1-a Qb 2437—4
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of societies and the Registrar in a Court. We, however, feéli- {that
with the expansion of the movement, the cases of rt_aco_ngrugtmn of
societies are likely to occur more frequently and it is’ necessary
that the Act should specifically provide the procedure for recons-
truction, .

- 94, Sections 391, 392 and 393 of the Companies Act prescribe the
procedure in respect of Joint-Stock Companies for compromising or
making arrangements with creditors and members. Section 391 lays
down that “ the Court on the application of the company or creditor,
or members or liquidator may order a meeting of the creditors or
the members and if three-fourths of the creditors or members in
value agree to any compromise, the Court may sanction theé compro-
mise and it shall be binding on all creditors and members and on
the company.” The Section also provides for an appeal against any
order of the Court. Section 392 empowers the High Court making
the order to supervise carrying out of the compromise and revising
the compromise and giving directions in regard to any matter affect-
ing the compromise. Section 393 prescribes the procedure for calling
the meeting of creditors  and members and for giving them informa-
tion and explanation. Under section 517 of the Companies Act
reconstruction has been facilitated in the case of a Company about
to be or in the course of being wound up. Here the procedure is
simple inasmuch as the support to the scheme is required from
three-fourths of the creditors and members in value and a provision
has been made for enabling a creditor to appeal. 4

95. The main points to be noted in this context are that (1) the
Court is not bound te sanction the scheme because requisite members
and creditors have approved it, (2) the Court has to see whether the

sanctioned scheme is conducive to public interest -or commeréial

morality, (3) and the court has to be satisfied that the scheme is

practical and feasible and is fair to the parties whose interests are

affected. A controversy is often raised as to whether a sche ‘ '
Sy en scheme once
approved by the requisite majority, can be subseq ified by
the Court or not. The relevant ?éc iy modified by

tion i i 956"
has resolved it by empowering the ,Coti;tﬂici Crggldlgfa;ru:;eA:gilsss
It is significant that. creditors’ and members’ assent to a heme_’
modified by Court is not required. We wish to emphasis th'sq ki
gular aspect of the reconstruction o6 LS parti-
in respect of reconstruction of co-operative societies.
96. The Bombay Co-operati feti
for reconstructionyof solt):ie?izs‘:e bsuc:‘.m:jeci:i?oﬁa,tilz?.%s’ dfoiimt provide
Pradesh Act as applied to Vidarbha deals with & .. 12dhY2

ar ‘compromise or
ity of registereq societies ”, This'
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either in person or by proxy at the meeting. On passing of the order,
the compromise shall be binding or all the creditors and on *he
society and, in the case of society under liquidation; on the liquid&-
tor. A proviso has, however, been added that the Reg1strar shall
nof confirm the comprorruse unless the creditors agreeing to it.are
not less than 51 per cent. in value of all -creditors. We are afraid
that this proviso is restrictive inasmuch as it is not fair to expect
a society to compel every creditor to express his view and in fair-
ness to the society and to its creditors the golden rule of “silence
is consent ” should ‘be adopted.

-97." The Section also deals elaborately with the procedure and
provides for the (i) proceedings being stayed in the - Civil Court
pending the compromise proceedmgs and (ii) for abatmg the- pro-
ceedings after the scheme is confirmed. These two provisions ‘are
very important from the point of facilitating the reconstructiorn-of
sociefy. Section 42-C of the Madhya Pradesh Act enables the society
to_borrow only when, it has paid to its creditors not less than two-
third of the amount payable to them under the scheme and requires
that the balance of the amount due to the creditors is fo be paid
within six months. This period, we are afraid, is again restrictive
becausé the scheme of arrangement agreed to by the creditors nnght
provide for a longer period. In fact the usual arrangement is for
paying a fraction 1mmed1ate1y and spreading payment of the balance
over a period ranging up to five years. This Section further provides
that the scheme shall cease to be in force -as soon as the whole
amount.of the liability is paid.

98. Having considered the abovementioned points, we have come
to .the conclusion that the scheme of reconstruction suitable for
societies has to be simple, fair to members and creditors, and practi-
cal. Secondly, the whole scheme right from the stage of calling the
meeting for its approval to its execution has to be supervised by the
Registrar. “Thirdly, the Registrar must have the same powers under
this Act as those which have been vested in the Court by the Compa-
nies Act, 1956. In the Companies Act proxy at the meeting are
‘permitted wherever they are allowed by the constitution of the com-
pany concerned. We do not think that proxies should be permitted
in the case of a society because the element of non-members among
the creditors is usually insignificant. We also do not feel the
necessity of adapting in its present form section 42-C from the
Madhya Pradesh Act because the scheme of reconstruction has
necessarily to be implemented over a longer period and the creditor
.cannot be expected to be paid of fully in six months. The society
is ‘entitled to apply for a loan to its ﬁnancing agency so long &s it is
not wound up and the financing agency is capable of determining
the creditworthiness of such a soc1ety before sanctioning loan and
that it is obvious that a compromise ceases after the conditions im-
posed by it are implemented. It is also unnecessary to provide that-

1-a Qb-2437—4a
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i in force, no further claiin
after the compromise has ceased to be in force, furth
shall remain I.-;gainst the society or against its property in respect
of which compromise has been effecled.

b i i lied
g9. In recommending the following Section No. 19 we have relie
on the Companies Act and the Madhya Pradesh Act and sought *to

achieve the purposes mentioned earlier.

SEcTION 19—Reconstruction of societies—(1) Where- a compro-
mise or arrangement is proposed between () -a . society an_d 11;5
creditors and (b) between a society and its members, the Registrar,
may, on the application of the society or of any n'_lember or of
any creditor of the society, or, in the case of a soc1ety'whlch is
being wound up, of the liquidator, order a meeting of the members
or creditors, as the case may be, to be called, held and conducted
in such manner as the Registrar directs,

{2) If a majority in number representing three-fourths of the
members or three-fourths in value of the creditors, as the- case
may be, present and voting in person at the meeting, agree to any
compromise or arrangement, the compromise or arrangement shall,
if sanctioned by the Registrar, be binding on all membeis or all
the creditors, as the case may be, and also on the society, oz, ix
the case of a society which is being wound up, on the Liguidator.

(3) When an order calling a meeting is passed under sub-
section (1), the Registrar may give notice of such order to a Civil
Court in which proceedings, where instituted before or after the
order, in respect of any liability of the society due to a creditor
to whom a copy of the order is posted are pending and on regeipt-
of such notice the Civil Court shall stay the proceedings. If ‘no
compromise or arrangement is confirmed under sub-section (2) the
Registrar shall inform the Civil Court accordingly, and the proceed-‘
ings which may have been stayed shall be resumed. If compros
mise or arrangement is confirmed under sub-section (2) the proceeéf—'
ings, 1§ any, - stayed under this sub-section shall abate and Ao
proceedings shall lie in a Civil Court in respect of any liabilitieg
of the society to which the compromise or arrangement relafes,

(4) Where the Registrar makes an order under sub
san_ctxom_ng a compromise or an arrangement in respect
the Reglstrar_ shall have power to supervise the ca
:pe cor?p,ror;:lse or arrangement and to give such di
ime of making such order or at any time there i

after in :
to any matter and to make such modifications in the compiglgI?iEg
or arrangement as h.e may consider necessary for the proper work:
Ing of the compromise or arrangement, d o

(5) If the Registrar is satisfied t i ;
sanctioned under sub-sectio a2 compromise or oogement

' . : n (2) cannot be worked saf; orily
with or without modifications, he may either of his s:&ifa;lzgélj;\:

-section (2)
of a society,
ITying out of
rections, at the
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or on the application of the society, or, in the case of a society
being wound up, on the application of the Liquidatér, :1ake an
order cancelling the scheme of compromise.

100. Partnership—Section 15B of the Bombay Act . provides for
partnership.. of societies. This section was inserted in 1953 and
provides that any two or more societies may, with the approval of
the Registrar, by resolution passed by three-fourths majority of the
members of each’society, enter into a contract of partnership for
carrying on specific business and nothing in the Indian Partnership
Act, 1932, shall apply to such contracts of partnership. The object
of the Legislature in adding this section was that before the societies
decide to enter into such a partnership they should receive the
approval of the General Body and the Registrar. The Act nowhere
provides for any contractuary relationship or parinership between
the two societies and the Indian Partnership Act is not applicable
to: such societies under this section. To our knowledge no other
procedure has been introduced for governing the partnership con-
templated by this section, Shri B. D, Deshmukh stated in the
Council, (Bombay Legislative Council Debates, official report, April
9,:1953, page 760);, on behalf of the Government that “ This specific
business will be governed not by provisions of the Indian Partner-
ship Act but by the general provisions of the Contract Aect as

amended by the Co-operative Societies Act and the Rules made
under the Aet”

101. The reason for inserting this section was that in Panchmahals
district no society with the jurisdiction of the district could be
given district wholesale agency for distribution and two societies,
therefore, wanted to form a partnership to undertake it, We think
that it would be better to give agencies to two societies each having
a“compact area of operation instead of providing for partnership
whereunder a unified confrol is not possible because of the restric-
iion of jurisdiction of each society. In the course of our enquiry
we have learnt that the facility of this section has been availed of
by- societies to enter into partnership even though the two societies
‘had: two different objectives. Thus, for instance, a Labour Contract
Society could join hands with a Bank under this section lo under-
take labour contracts so that one partner executed the contract
anid the other provided the finance. We are afraid that a partner-
ship of this type is repugnant to sound business and shouid not be
encouraged and the straight course would be to provide the neces-
sary finance to such a society if it is competent to execute the
contract. At the same time, to facilitate such partnership, we
suggest that a simple majority should be enough. We are, there-
fore, of the view that this section should be amended so ag to restrict
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jeti ne similar .objects. We, therefore,
) rtnership to societies having similar .o _
:-}elgorlzzne::ld thgt section 15B be renumbered as section 20 and read
as under ;-

ecTIoN 20—Partnership—(1) Any two or more societies with
"siriilar objectives may, with the .prior appr_ovgl‘ of the Reglstg;x_;;
by a resolution passed by a simple majority of the mem]
present and voting at a general meeting of ea.ch..such s-oc1e_ty,
enter into a contract of partnership for carrying out specific
business or businesses.

EE) Nothing in the Indian Parinership Act, 1932, s.hall al?-ply {0
such contracts of partnership and matters including. disputes

arising from such parthership, shall be determined under this
Act,

102. Cancellation of registration~—There is no .provision in the
‘Bombay Act or in any of the Acts operating in the component parts
of Bombay State regarding the circumstances under which the
registration of a society can be cancelled. Section 49 of the Bombay
Act deals with “effect of cancellation of registration” but. it pro-
vides that the Registrar shall make an order cancelling the regis-
tration when the affairs of a society have been wound up.. The
cancellation of a society will also be necessary when it is amalgamated
with another society or-divided or converted into another society

or when it has not commenced business, We, therefore, recommend
that a new section 21 be added as under : —

- SecrioN 21—Cancellation of registration—~The Registrar shall
make an order cancelling the registration of a society if it transfers
the whole of assets and liabilities to another society or amalga-

ma?es_ with another society or divides itself into two Or more

Societies under section 17, or its affairs are wound up, or it has

gti)t 1(:mzfllnflencedlrl business. The society shall be deemed to be
ssolved from the date of such order and shall i

2 corporate body: cease to exist as
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CHAPTER VI
‘MEMBERS AND THEIR RIGHTS AND. LIABILITIES,

- 103. “'This ¢hapter deals with (1) persons who may become members,
(2) open 'membership, . (3) _nominal, associate and sympathiser
members,:(4) cessation of membership, (5) no rights of membership
to be exercised till due payments are made, (6) voting powers of
members, (7) restrictions on holding of share capital by a member,
(8) restrictions on fransfer of share or interest of a member, (9) trans-
fer of share’or interest on death of a member, (10) share or interest
not liable to attachment, (11) rights of members to inspect books, ete.,
(12) borrowing by members, (13) liability ¢f a past member or the
estate of a deceased member, (14) insolvency of a member, and
(15) expulsion of members, Chapter III of the Act of 1925 prescribes
the. rights and liabilities of members in four sections. These relate
toitems 5, 6, 8 and 9. Section 6-A defines a person who, cannot
become’a member ; but we have chosen to discuss about persons
who may  become members. We have also brought section 6 re-
-garding restrictions on interest of member of society with limited
liability and a share capital and sections 26. 27, 28, 29 and 30
Jumped togther in the Chapter on Privileges of Societies” within
the scope of this Chapter ‘because they relate to members and not
societies. Besides streamling the existing ,provisions, we have
thought fit to add seven new sections so as to make the scope of the-
chapter more comprehensive,

‘104, Person who may become member.—The only section dealing
with this ‘at present is section 6A, which was added in 1952. This
"section lays down that “ no person shall be admitted as a member of a
society unless he ‘is ‘a person competent to contract under section 11
-of the Indian Contract Act, 1872”, In other words, an individual -
-of the age of majority and of sound mind is eligible to be a member
of the society. Suggestions were made that insolvents and offenders
should be specifically debarred from membership., An undischarged
insolvent is ineligible to enter into contract and, therefore, he will be
subject to ‘disability of not being entitled to the membership of a
society. But we do not think any useful purpose will be served by
extending the disability to insolvents and offenders. This is so parti-
cularly, because in a co-operative society, to quote the Govern-
ment of India's Resolution “Membership should be eligible for
admission by -election only so as to secure that mutual confidence
upon which successful co-operation would depend”. Although the
movement has expanded, the principle laid down in this Resolution,
ie., *the selection must still be personal and made by the society ;
no person can claim admission under any automatic rule” and the
important principle that the new member must be accepted by the
old ones or their representatives is still maintained. This is a suffi-
cient safeguard in our opinion,

105. A point has been raised as to whether the membership
should be confined to individuals only, and 'if so, whether an in-
dividpal member can represent a joint Hindu family. .On the second
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e s . int
_ the co-operative opinion is unanimous. But on the ﬁf‘s‘c poin
g;Oii:tdi’irided. I'1"(;1e Courts have held that the term ¢ Membe.:r 1sh v:lllde
enough to include a joint Hindu family. The question 1s whe der
the firms and companies were eligible to Ioecome m,e,ampers un ﬁr
the Act, enacted in 1925. The definition of “ 1\f£ember given in the
Act, enacted in 1925 includes “ a person » ate. “A person” has been
defined in section 3, clause (35) of the Bombay General Claqse_s Act,
1904, which says that “ person” includes a company or a_ssoc:1at}on_ or
body of individuals, whether incorporated or not. It is s:}gmﬁcan’_ii
that the Bombay Legislature deliberately added the word “ person
and not “individual ” which is found in Co-operative Acts of certain
other States. It is, therefore, obvious that the intention of the
Jegislature as early as in 1925, was to throw the members.hlp of co-
operative societies open to firms and companies provided tl?ey
satisfied other qualifications. It is on the basis of this interpretation

that several societies, especially urban banks, admitted firms and
companies as members.

106. The question figured again in 1952 when the bill to amend
the Act was introduced in the Bombay Legislature. The principal
object of this bill was to facilitate the formation of co-operative
societies, the sole object of which was to provide financial accom-
modation to the co-operative housing societies: For this purpose,
the words “ company ” or “ firm” were added in section 7. The then
Minister for Co-operation explained that it would be desirable’ to
enable companies and partnership to become members of the co-
operative society, hence the need for changing the law in this respect.
This subsequent inclusion of firms and companies has given the im-
pression that the law sponsored their admission only in respect of
the Housing Finance Society and consequently there has been a
tendency on the part of the authorities to discourage the co-operatives
in admitting firms and companies as members. This policy is able

to be attributed to the practice in certain other States of confining the
membership of societies to individuals only,

107. The main argument in support of keeing the firms and
companies out of co-operation is that they are capitalistic concerns
and have a profit motive and are, therefore, liable tg unduly influence
the working of the society to the detriment of the small members.
Some of us also hold this view. But those who have opposed beg to
point out that the mere combination of individuals does not make them

capitalists and the combination itself is a right of every indivi

_ . ividual.
As regards the profit motive, it may be pointed out ?}Zat if profit
motive is not a crime for an individ

motv ual, it cannot be a crime for an
Individual, it cannot be a crime if they join as p i

» ! t

Into a company. As regards the possi ; B s or combine

) bility of capitalists enteri
gnh% isci)&c;ielratwgt siy_'siem and exploiting it, it needs bf pointed 01;61:e ﬁxnagt
capitalists can enter if they wish and if a i 1
diy ; : society is
willing to admit them, the mere exclusion of their com an{ieelsr or
firms will not serve the °

i object, Th cas
provision in the Act is liberal mayof)z ?';ho oo, fhat the existing

minded that co-operative
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practice in Bombay State, since the enactment of the Act in 1925,
has conclusively proved that the liberal interpretation of the word
“person” has been instrumental in the large-scale development of
urban banks in the State, which has achieved an unique position n
the country so far as this arm of the .movement is concerned.
This is also true in respect of housing societies. Again, if the
Government, the co-operators and the legislatures had thought that
firms-and companies should be specifically qualified to be members
of a housing society only,  they should have made the provision
specific to that effect. This has not been done. We are, therefore,
of the view that the present practice be continued and no restric-
tion be placed on the eligibility of firms and companies to be
members of a sqciety, especially one operating in the non-agricul-
tural sector of Co-operation,

108. It has been represented to us that as a result of the inclu-
sion of the words “firms or companies”, other associations, such as
society registered under the Societies’ Registration Act and the
Public Trust Act, have been excluded from the privilege of being
members of co-operatives. Those of us, who interpret the word
- “person” in terms of the Bombay General Clauses Act, feel that
it would be better to use the word “person” than to mention the
type of persons and to differentiate between individuals and other
persons, so that in the case of individuals, the qualifications re-
garding the age and of sound mind will be applicable. This does
not arise in the case of an institution. We, however, suggest
that this viewpoint be examined in the Legal Department. For
the purpose of our recommendation regarding this section, we
assume that the step taken in 1952 in regard to specifically throw-
ihg the membership open to firms and companies is correct and
recommend that in that event the privilege will have to be ex-
tended to societies and associations registered under the societies
Registration Act, the Public Trust Act and other acts for the time

being in force.

109. In regard to the Joint Hindu family, the legal position appears
to be that a joint Hindu family can be a member of a society, unless the
bye-laws of that society clearly lay down to the contrary. At the
same time, the courts have held that the onus of proving that
a member of a joint Hindu family joined a society in a representa-
tive capacity with the consent of all adult mernber§ of the family,
though he may not have been the Karta of the family and that the
debts incurred by him were for the purpose and on _behalf of the
family, lies on the society if it wants to proceed against the joint
Hindu family properties although that member is not described in
the Register of the Society. The procedure for the admission of
joint Hindu family as a member may sqitably be la_id down by the
Registrar for the guidance of the societies, though it may not form

part of the rules.
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110.. In view of the recommendation that individuals .should be
eligible for membership only if they are competent to contract .undej.j
section 11 of the Contract Act, there arises the difficulty relating to
the position of minors, Under section 17-A, a minor or a person
of unsound mind can acquire the rights of the members in certain
circumstances. We think that the provision is not quite in order
inasmuch as where as section 6-A says that no minor shall be a member,
section 17-A makes him eligible and whereas the tenor of the law
is to confer certain rights and liabilities on a member, the: member
admitted under section 17-A will not be subject to any liabilities.
We, therefore, recommend that this section “ person who may: become
member ”, should specifically provide for these contingencies. " This

can best be done by making minors as associate or nominal members
of a society.

111. The second point relating to the minors arises from the point
ot promoting students’ co-operatives. The organisation of school co-
operatives gives the sudents an opportunity to promote understanding
of Co-operation to teach co-operative ideas by practice, to ‘improve
their ability to work together and to translate into practice ‘the
basic principles of community and social life. This type of Co-
operation has been an accepted basis for promoting the co-operative
movement in Europe, Students’ co-operatives have also to be encou-
raged in this country, At the same time, it would not be proper to
allow such societies being started and run as unregistered societies,
because any association not registered, will be illegal and . those
conducting it can be penalized under the Indian Companies Act,
and _under section 11 proposed by us. In order to provide for this
contingency, we recommend that societies whose membership is
meant primarily to benefit the minors may be registered under the
Act and the bye-laws of such societies may be devised in a manner

‘which will provide for a sufficient safegu ins ; ,
funds of such society. t saleguard against the misuse of

112. The third point which needs to be dj

T be discussed .relates to th
reaqulss}llon of an expelled member of one society by the othe:
or aﬁ: the same Society. Expulsion of a member is an. extreme’:
pben y and the step itself is taken in exceptional circumstances and
mye ran gij?;‘;;{eofoﬁﬁe memlﬁars atca general meeting, which hears the
_ ¢ e expelled. Consequently the decision o -
::r?:ilchlsis taken after a good deal of deliberation and fmr'1 a;l o?eil);::le
ol quantus;;vf;‘flol écr:t Lléat d(:wentt, the penalty also must be severe
ts ' ) adequate unless he is depri aci-
lities of being admitted as a member of anotherpsgzgt;toihiffige

| guard against the

gg’ptti};; gi;mi:; ::::dg% geempoa\fteyrin% the Registrar to make an ex-
_ penalty. The Madras Rul » -

down that no member of a3 sociely who has been eeéglgdBuilz?;
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the provision of its byelaws shall be eligible for readmission as a mem-
ber of that society or for admission as a member of any other society -
for a period of 2 years from the date of such expulsion; provided
that the Registrar may under special circumsiances sanction the
readmission or admission, within the said period, of any such member
as a member of the same or any other society, as the case may be.
We endorse this provision but propose to cover it in paragraph 146.
We also think that provision should be made for the admission of
a co-operative society to membership of another society and of the
State Government as a member of a society.

113. A representation was made by certain witnesses to us that
employees of a society should be disqualified from being members
of that society on the lines of the provision in Madras and Orissa
Acts. The main argument is that the interest of employees conflicts
with that of the members and where employees are admitted as
members, they will seek to safeguard their interest as members by
using their position in the society as members and consequently
discipline will not be maintained. It is further argued that an em-
ployee on becoming a member can come in closer contact with the
committee and exploit the position to his advantage at the cost of
other employees, and the management may be reluctant to take
stringent measures against such an employee. Several other argu-
ments of less.importance have also been advanced in support of this
view. We, however, find that the admission of employees as members
has not operated to the detriment of any society in Bombay State
so far as our enquiry shows. Furthermore, the inferest of members
and employees in the society are identical in certain matters inas-
much as the benefit for both can accrue from the growth of the
society itself. Besides, it would not be fair to deprive a person
otherwise qualified of the facilities which a society may provide
simply because by accident he happens to be an employee. We,
therefore, reject the suggestion.

114. As a result of the above discussion we recommend that
section 22 given below be substituted after deleting the existing

Section 6-A.

Secrion 22—Person who may become member—No person shall
be admitted as a member of a society except the following, viz.:—

(a) An individual, who is competent to contract under section 11
of the Indian Contract Act, 1872

(b) A firm, company, association or any society registered
under the Societies Registration Act or the Public Trust Act or
any other Act for the time being in force;

(¢) A society registered urider this Act, and
(d) The State Government.
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Provided that the provisions of clause (a) shall nof apply 1o
an izdividual seek.iné) admission to a society exclusively. formed
for the benefit of the students.

115. Open membership.—Although the membgrship_of a co-opera-
tive society is selective, one of its cardinal principles is that of open
membership. In Sweden, an economic society cannot refuse the
right of membership to any person unless there is sufficient reason
such as the evidence that the person is likely to work against the
interests of the society. This is based on the view that the ultimate
aim of co-operation is to exend its benefit to every eligible person
and the Law must, therefore, ensure that no such person is shut out.
There has been, however, a tendency among certain co-operatives in
Bombay State to treat them as closed shops. This has to be discouraged
by providing for a proper safeguard. In the case of consumers’
societies Rule 45-A provides that no consumers’ society shall,
without sufficient cause refuse admission to membership to any
person duly qualified and that any person aggrieved by non-admission
may appeal to the President of the Federal society to which the caid
society is affiliated or if it is not affiliated to any federal society to
the President of the Bombay Provincial Co-operative Institute and
the decision of the Pesident of such society shall be final. The
Al]l India Rural Credit Survey Committee also felt that the princi-
ple of open membership should be strictly adhered to by the societies
apd,.tl?erefore, rec_ommended that a person who has been refused
admission to a sqc1ety sl_mt_zld have the right to appeal to the Regis-
trar of Co-operaive Societies. A draft of the amendment to the
Rule on the basis of this recommendation was published for i

oy : . ) public
opinion and discussed in the State Co-operative Council where the
consensus of opinion was that Rule 45-A in its present content would

serve the objecti i : . :
o, jective which everybody had in view. We share this

116. The only point to be noted in this i

regarding_ t:he legal position of the provision ;gnttg: trullzs thTeh doubt
are subsidiary to the Act which does not vest the ow e rules
Registrar to decide who should be admitted as a membelx? b er in the
We, therefore, recommend that Rule 45-A be amended y 8 soclety.
cover all types of societies and be incorporated in th Shtably o

a section, which should be ; e Act itself as
under: —~ numbered as Section 23 and read as

Secrior 23—Open membership.~(1 ;
sufficient cause, refuse adnﬁssign t(o )xi‘;ni“‘“y' shall, ~without

duly qualified therefor under its byelaws. ership fo any person

{2) Any person aggrieved b isi

) 2 . . y the dec i i
admission to him :tO its membership m;§:0:p O:ala tsomety reﬁ.lsmg-
of the federal society to which 4 o the President

the said society is affiliated or, if
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it is not affiliated to -any federal society, to the Presideni of the
Bombay State Co-operative Union.

(3) The decision of the President of the federal society or of
the Bombay State Co-operative Union in appeal shall be final,

117. Nominal, associate and sympathiser members.—The practice
of nominal membership in co-operative societies was initiated in
1947 following the enactment of the Bombay Agricultural Debtors’
Relief Act, as a result of which farmers whose debts were adjusted
experienced difficulties in the matter of securing agricultural credit
since they were unable to buy the requisite number of shares of
agricultural credit societies. The Government, therefore, encouraged
these societies to accept agriculturists whose debts were adjudicated,
as nominal members. The enactment of the Money-lenders Act in
the same year also created a shortage of credit for persons with
small means who were unable {6 borrow money by pledging valu-
ables. The Government, therefore, advised urban credit “societies
to admit such persons as nominal members so that:they could be
provided with the borowing facilities, Thus the practice of admit-
ting persons as nominal members has been extensively prevalent in
the co-operative sector. In the case of marketing societies which
have to deal with merchants and to whom credit has necessarily
to be extended, the settlement of disputes by recourse to this Act
has béen found more conducive than through Civil Courts. Since
this is possible only if traders are admitted as members it has been
found necessary to admit them as nominal members in view of
the fact that they are not entitled to be fulfledged members of such
societies. In the case of societies formed for the uplift of backward
tracts and backward people, such as forest labourers societies and
labour contract and industrial societies and in the case of co-
operative sugar factories which demand guidance of a high order
which cannot be had from amongst the members, tht need ffor
securing it from outside has been felt. This has been satisfied by
enabling social workers to be associate and sympathiser members,

118. Thus the practice of admitting nominal, associate and
sympathiser members has been well developed. The Act refers %o
nominal members in certain sections but nowhere has the nominal
member been defined nor his qualifications, rights and liabilities
have been prescribed. Section 2 (C-1) of the Madhya Pradesh Act
defines “nominal member”. We are of the view that a new
section should be added providing for the admission of nominal,
associate and sympathiser members. Since section 24 proposed by
us below takes care of societies wishing to encourage nominal
members in respect of persons who are not qualified to be fulfledged
members, we hope that the introduction of this section will not be
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misused by societies. We, therefore, recommend the following new
section as section 24 :—

gecrion 24—Nominal associate and sympathq;_ser membe’::s.—
(D Notwithstanding anything contained in §ect1on 22, a soc1_ety
may admit any person as 2 nominal, associate oOr sympathiser
member who shall have no chare either in the r_nanagement,
profits or assets of a society and shall not be subject to any
contributory liability in the case of winding up of the society.

(2) Save as provided in sub-section (1), a nominal, associate or
sympathiser member chall have such privileges and rights of a
member and be subject to such liabilities of a member as may be
specified in the byelaws of the society and be subject to the pro-

visions in this Act in regard to the settlement of disputes and
recovery of dues.

119. Cessation of Membership—The Bombay Act does not deal
with this provision though the byelaws of societies usually provide
for it. In Vidarbha Rule 34-A lays down that “a member, who
is not in deht and is no surety for an unpaid debt, may withdraw
from the society after giving one month’s notice”, Madras
Rule XVII-A(2) provides for cessation of membership under certain
contingencies such as bankruptey and insolvency and certain types
of offences. Bengal rule 13 provides for removal of a member if
l.ze ceases to be qualified under the byelaws if he is a member, or
if he is expelled, More important than these provisions is "the
lacuna as to when the cessation of a member is effective especiia]ly
when a rqember resigns. Shri L., S. Sastri in “ Law and Practice of
Co-operative Societies in India” (page 124) discussing the liability
of past mgmbers cornments that “ the resignation of a member takes
effect and the membership ceases immediately the letter of resigna-

n.” In su is vi ad
caf:'se_sdin which the Courts i!fo{ﬂtagfasth}iiv‘;m}f:k? eth?: Swg;ved %srtain
afraid, i i i jetie: |

id, in such a situation the societies would be put to 3 hards lfi I:tre

120. In Bombay State the tice i ;
tion of membership in the b usual practice is to. provide for cessa-

i e st > byelaws of societies. ink i
?:c better if this is provided for in the Act it«_:fl: t;m‘;k, it vrould
ommend the following section as section 25 :— nd, therefore,
SecrioN 25—Cessation of m : .
] . a ~ EMBeTsh%p_-—A e
gi ?nzlre;n?gr on resignation or transfer of tl?er'f:l?olsha? cease to
st in the society to another memb e of his shore
removal or expulsion : er or on death or on

Provided that no membe '
) r sh ¢
a society unless he is not in degil'.l agg isalrlxct;?e

d to resign fr
‘ om
debt and no resignation may be accepted

surety for an unpaid
by a society ualess it
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has received at least one month’s notice from the member of his
intention fo resign. The date of resignation shall be the date on
which the saciety accepts the resignation of the member.

121. No rights of membership to be exercised till due payments
are made—Section 17 of the Bombay Act provides that “no person
shall exercise the rights of a member of a society unless or until
he has made such payment to the society in respect of membership.
or acquired such interest in the society as may be prescribed by the
rules or the bye-laws of such society.” We opine that this provision
is wholesome and should be retained in its present form. We, there-
fore, recommend that section 17 in the existing Act be renumbered
as ‘section 26, which will read as under :—

SecTION 26—No rights of membership to be exercised till due puy-
ments are made.—No person shall exercise the rights of a member
of .a society unless or until he hag made such payment to. the
society in respect of membership, or acquired such interest in

the society as may be prescribed by the Rules or the bye-laws of
such society.

122. Voting powers of members.—Section 18 of the Bombay Act
incorporated. as early as in 1925 lays down the principle of one
member one vote. In 1948 a clause was adopted -clarifying that
where ‘the .shares are jointly held only the person whose name
stands first in the share certificate shail have the right to vote.
Section 13 of the Madhya Pradesh Act, however, differentiates
between the voting rights of members in respect of societies whose
liability is limited by shares and where the liability is not limited
by shares. In the latter case the principle of one member one vote
has been laid down ; but in the case of societies limited by shares,
“each member shall have as many votes as may be prescribed by
bye-laws”. We are afraid, this is not in accordance with the co-
operative principles. The Acts are silent as to whether an individual
member can vote by proxy. In Bombay State there are certain
societies whose bye-laws permit the use of proxies, In the case of
do-operative societies the word “proxy’” hag been used in- certain
legislation but it really represents the exercise of voting . right
of a society through its authorised representative. We think that
such use is not “proxy ™ as is understood in Law. We are of the
opinion that no proxy should be allowed.

123. The principle of one member one vote has been an accepted
feature of co-operative theory and practice. It recognises that co-
operatives are not an association of capital but of members. In
the case of mixed type of societies, however, there is a danger of
individual members dominating the co-operative societies by exploit-
ing this principle of one member one vote. Sirictly speaking from
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oint of view of patronage, the quantum of strength and the
g;iul;e of organisation,p societies should _have a great.elj weightage
than the individuals in such organisations. The Finish Law for
instance, gives one member one vote but lays down that if any
society has mixed membership, the society shall pave more than
one vote. The French Law gives voting rights in proportion to
the number of members or to the business volume.

124. The question also remains as to how societies should exercise
their voting powers. To suggest that each society should c¢o S0 by
its authorised representative is to state the obvious. In a scciety
having, for instance, the Bombay State as the area of operation and
having its Head office, in, say, Bombay, it would not be fair to
expect the representatives of each society from all over the State
to attend the general meetings, The French Law provides that
co-operatives with large membership may have group meetings to
elect delegates to general meetings and these delegates are the
authorised representatives of the societies and individual members
electing the delegates in the group meetings. In Germany, it is
obligatory on co-operatives with more than 3,000 members to set
up a delegates’ meeting. Section 60 of the Bengal Co-uperative
Societies Act, 1940, provides for voting by delegates and Rule 25
copies the German practice for the purpose of electing delegates.
Section 28 (2) of the Bihar and Orissa Co-operative Societies Act,
1935, provides that a registered society which is a member of any
other registered society shall have as many votes ag may be pres-
cribed by the byel_aws 'of such other society and may, subject to
such byelaws, appoint any number of its members not exceeding
the number of such votes to exercise its voting power, -

125. After weighing the arguments for and against the different
systems of voting and voting powers, we have come to the conclu-
sion that tf_le principle of one member one vote is sound and should
be the basis for voting powers of members, At the same time, in
respect of certain types of societies such as Consumers’ Producers’
Processing and Marketing where patronage is the main contributory
factor to the success of the society, additional votes not exceedhl;y
two should be given to members. We accept the view-point th%
a differentiation ot}ght to be made between individual members ad
society members in a society with mixed membei'ship emdS a\.ﬁe

recommend that a society member shoul o s
vidual should have ore te:)te, d have two votes and indi.

When the QGo .
to the share capital, it becomes a member. V}fr}?;?,zntmsqgsglbes
Its voting right. We further recommend that provisiop' ‘I{: ok
made for enabling individual n should be

s and societi A
delegates elected at a meeting called for ihfsp;zp‘;?sge through their
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126. In order to give effect to these suggestions we recommend
that the existing section 18 be substituted by the following section
which has been numbered as section 27 : —

_ SmcTIoN 27—Voting powers of members—(1) Every member of
a society shall have one vote in the affairs of the society provided
that—

{(a) a nominal, associate or sympathiser member shall have
no vote ;

(b) where a society is a member of another society such
a society shall have one additional vote;

(¢) where the State Government is. a member of a society,
each person nominated by.-the State Government on the Com-
mittee of that Society shall have cne vote :

Provided further that each member may be entitled to addi-
tional votes subject to a maximum of THREE votes based on
his contribution to the business of the society and exercisable
in the manner specified in the byelaws. Provided further that
in the case of equality of votes, the Chairman shall have a cast-
ing vote.

(2) Subject to the rules relating to voting by a delegate, every
member of a society shall exercise his vote in persecn and no
member shall be permitted to vote by proxy. A society, com-
pany, firm or any other institution entitled to vote as a member
may, however, exercise its voting right through an authorised
representative,

127. Restrictions on interest of members of societies with limited
liability and e share capital.—Section 6 of the Bombay Act provides
that no member shall hold more than such portion of the share
capital as may be prescribed by the rules subject to a maximum
of one-fifth and of Rs. 10,000. From this proviso, co-operative
societies, companies and firms have been exempted and the ceiling
has been raised to Rs. 20,000 in the case of housing societies. We
are unable to understand the propriety of restricting the interest
of an individual member and exempting Jointstock companies and
firms from the restriction though we recognise the force of the law
in exempting the societies,. When the Act was first enacted, the
ceiling of one-fifth and Rs. 3,000 had been introduced and interest
in the shares of the housing societies was fixed at Rs. 10,000, The
limit was raised in 1952 though the overall ceiling of one-fifth was
retained and the companies and firms were also exempted from
the restriction. The original idea of imposing this restriction was
that a society should not be hampered in the event of the withdra-
wal of members holding a disproportionately large share capital.
At no time it was, however, thought that members holding a larg:
number of shares would be able to influence the societies’ working
since each member has one vote,

L-a Qb 2437—%
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198. One of the reasons for raising the limit in 1952 was the
depreciation of the value of the rupee. Since then the rupee h.as
been depreciated further and Co-operation has extended its activity
from a small sphere of providing credit for a small man with small
means to the larger sphere of processing and banking. In the case
of housing societies even though -the limit has been raised to
Rs. 20,000, in cities it may not be possible to construct a house with
Rs. 20,000 contribution to the share capital.- We, therefore, think
that the proper safeguard would be to restrict the maximum in
terms of the proportion of the total paid up capital and delete the
numerical figures. We, however, find that the overall ceiling of one-
fifth is too much and recommend that this should be reduced to
1/10th. A Society’s liability limited by guarantee should have the
same restriction. We note that societies, companies and firms have
been exempted under’ the present Act, even in respect of this
overall ceiling. As stated earlier, we do not approve of the idea
of companies and firms receiving a preferential treatment compared
to the individual members. The case of co-operative societies stands,
however, on a different footing. Secondly, in the context of the
future development of which State Partnership is an integral part
we feel that the State Government should also be exempted from
this restriction. We, therefore, recommend that exemption. to com-
panies and firms should be withdrawn and the same should be
granted to the State Government. The marginal heading for

section 6 may not be easily understood and an appropriate change
therein has been suggested.

129. We recommend that the existing section 6 be renumbered
as Section 28 and be amended as under:— ‘

SectioN 28—Restriction on holding of share capital by o member—
Where the liability of a member of a society J?s limi:%ed by shax"es
or guarantee no member other than a society and the State
Government shall hold more than such portion of the share capital
of the society subject to a maximum of one-ten

i th a i
prescribed by the rules and the byelaws. § may be

130. Restrictions on transfer of shares or interest, i i
the Bombay Act lays down that the transfer of share_gre'3 cig?:r;s?c g
a member in the capital shall be subject to (i) maximum holdin
(ii) the share to be. transferred was held for at least a year (iii) n;ang'
fer can be made {o the sceiety or to a member or to a Persc,;n admitt :i
as a member and with the approval of the Committee. The w ed
“capital " in this section has not been defined by the Act ando'l‘:f
may mean “share capital” or “working capital”. But since tll'
qualification is maximum holding, which cap only refer to th “h :e
capital, the word *capital” requires to be qualified b the ; a;e
“share”. The condition of maximum holding in reg ecf'e }”?‘d
transferee also requires to be qualified. The second poifz)t \;v:; n;l-é:
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is that the transfer to the society itself implies that the society can
buy its own shares. In the case of a joint-stock company, the acqui-
sition of its own shares is prohibited execpt in the case of forfeiture,
In the case of societies and their members, however, this restriction
will not be conducive to their growth and the facility for
returning the share capital in certain circumstances has 'to
be provided.. At the same time care has to be taken for ensuring
that- any large-scale withdrawal of share capital does not lead to
the society’s business being hampered. We, therefore, think that
a proviso for this purpose is necessary. This should impose ‘an over-
all ceiling on the purchase of its own shares by a society during the
financial year, and leave the society to restrict the quantum still
further under its bye-laws, At present the practice is to have a ceiling
‘of 10 per cent. of the paid-up share capital and we recommend that
this should be recognised by the Law. Since the shares are to be
transferred to the Society against payment of cash, the mode of
determining the value requires to be laid down in the Section.

131, - We, therefore, recommend that section 19 of the present
Act be numbered as Section 29 and be amended as under:—

. SEcTION 29—Restrictions on transfer - of shares or interest—-
(1) The transfer or charge of the share or interest of a member
in the share capital of a society shall be subject to such conditions
as..to maximum holding by the transferee as may be prescribed
by this Act and the Rules and the bye-laws and shall be vyalid
only after the Committee has approved such transfer.

" (2) iA. member shall not transfer any share held by him or his
interest in the capital or property of any society or any part thereof
unless— '

(a) he has held .such share or interest for not less than one
Year;

(b) the Vtransfér is made to a member of the society or to
a .person whose application for membership has been' accepted
by the society.

Notwithstanding anything contained in sub-sections (1) and (2}
a society may acquire the share or interest of a member ir ‘his
‘share capital by paying for it at the value determined in the
manner prescribed, provided that the member is allowed.io
resign or_is expelled or ceases to be a member on account of -
being disqualified under the Act, and the Rules and the bye-laws
of the Society, and that the total refund of share capital of the
soc.ety in any one financial year does not exceed 10 per cent; of
the paid-up capital of the society on the last day of the preceding
financial year.

L-4 Qb 2437--5¢
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2. Transfer of interest on death.—Section 27 of the Bombay Act
prt:i‘zideg th?atfon {he death of a member, the society may transfer
within one year the share or interest ‘of the deceased meml?er to
a person or persons nominated if admitted as a member or, in the
absence of a nomination, to such person as may appear to the
Comm_ttee, to be the heir of the deceased, if elected as a member.
Alternately it provides for payment {o any of therp of a swn
representing the value of the share as ascertained in accordance
with the Rules. Section 27 is .also subject to the operation of
Section 17-A, which lays down that g minor or a person of unsound
mind can inherit or otherwise acquire the rights of a member, but
his liability as a member shall be limited to his interest in the share
of the society and unpaid dividends and loans stock bonds and
interest earned thereof, which is unpaid. The person under such
disability can, on his disability ceasing, declare his willingness to
become a member and may, and, in the case of a housing society
shall, be admitted as a member and be entitled to all the rights
and liabilities of a member, The object of introducing Section 17-A
is to enable a minor ete, as the heir of the deceased member to inherit
the property, and to quote the then Minister of Co-operation, “some

rights” in the society as a member of the society without confering
voting powers on him.

133. Section 27 refers to “ share or interest ”. The word * interest ”
should include the share in the share capital as well ag other
interests such as deposits. Bombay Section is wider than the similar
provision in other Acts where the words “ interest in the capital ” have
been used and we opine that the words should be retained after
add'ng “other” before “interest ”, so as to differentiate between the
“interest in the share capital” and “other interests”. The facility
under this section for transfer of deposits is desirable since otherwise
the heirs of the members will be put to unnecessary hardships for
obtaining succession certificates, etc. As regards minors and persons
of unsound mind we appreciate the intention of the Legislature to
confer on them certain rights of membership by virtue of inhetritan
Especially in the case of housing societies, this facility is desir 1o
in view of the shortage of th i , on. But ve o

_ 10rtag the housing accommodation. But v,e
of the v.ew that it would not be proper to consider them nbers
--and withhold from them the right of membershin i o e
and withhold from t ight of TSRIp In regard to voting
g them the privilege of accepting no liabili isi

from membership. Since the object is only to. conf. . ﬂfty enefit
“to whic:'h a nominal member should also be eritiﬁ ilr e n benefits
-that minors and persons of unsound mingd sh uled, o oneommend
nominal members and they should be entitled ; l-)e Saroled as
the benefits arising from the share and r: o rg!cem.a o pominees
In order to ensure that these persons pcai?rlzy inherited by them,
removal of disqualifications, the Law shoyl oy members on
d also provide that it
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should be automatic, provided they have the qualifications laid down
in the byelaws. We may add that minors and persons of_unsound
mind will act through their. guardians in respect of receiving . the
benefits, Section 27 provides that the society must transfer the shax:e
within a period of one year “from.the date of such member”. It is
not clear what this date is. We presume it is the date of death.
But in that event the society may not necessarily be aware of the
date of death; We, therefore, recommend that it should be the date
of intimation of death. The period of one year is also .short
and we feel that two years will be more reasonable,

134. With these objects in view we recommend that Section 27

and Section 17-A be deleted and the following section be inserted
as Section 30 : —

Secrion 30—Transfer of interest on death of member.—(I) On the
intimation of the death of a member of a society, such society may
within a period of two years from the date of the intimation of
death of such member, transfer the share or other interest of the
deceased member to a person or persons nominated in accordance
with the bye-laws of the society or, if there is no person so
nominated, to such person as may appear to the Committee to bé
the heir or legal representative of the deceased member, provided
the person or persons to whom share or other interest of the
deceased member is to be transferred, has been duly admitted as
a member in accordance with the Act, the Rules and the bye-laws
of the society, or may pay to such nom:nee, heir or legal representas=
tive, as the case may be, a sum representing the value of such

member’s share or other interest as ascertained in accordance with
the Rules and the byelaws:

Provided that such nominee, heir or legal representative, as the
case may be, may require that payment shall be made by the
‘society within two years from the date of intimation of death of

the member of the value of the share or interest of such member
ascertained as aforesaid.

2 Al transfers and payments made by a society in accordance
with sub-section (I) shall be valid and effectual against any demand
made upon the society by any other person,

(3) Notwithstanding anything contained in sub-sections (I) and
(2) and Section 24, a minor or a person of unsound mind shall be
entitled as a beneficiary fo inherit or otherwise acquire the share
or other interest of the deceased member, but his liability in conse-
quence of such acquisition shall be limited to his interest in the
shares, the loan-stock bonds and- the property of the society
which he may have inherited or acquired and the dividends and
the interest earned thereon. The person so inheriting or acquiring
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interest shall be admitted as a nominal member and his guardiap
shall have the right to receive the benefits from the society on his
behalf to the extent of the share or interest inherited and incur
liability on behalf of such person for the benefit of such person
until the disability ceases. On his disability ceasing, such nominal
member shall furnish to the society a declaration of his willingness
to become a member, and on receipt of such declaration, and
provided such person is qualified to be a member of the society
under its byelaws, such society shall admit him as a member and
the person so admitted shall become entitled to all the rights and
arivileges of a member and become subject to liabilities like any
other member of the society.

135. Shares or interest not liable to attachment—Section 26 of the
Bombay Act provides that subject to the charge of the society, the
share or interest of a member in the capital of a society or in a loan
stock bond issued by a housing society or the share or interest of
a member or an employee in any Provident Fund, shall not be liable
to attachment, The Madhya Pradesh Act, Section 21, restricts the
provision to the share or interest in the capital only. The Section in
the Bombay Act is more comprehensive in view of the fdct that
Section 25 lays down that the society shall have the first charge on
the share or interest in the capital and deposits, etc. We propose to
deal with Section 25 in the following chapter. We, however, find
that in Section 26 the interest, other than that in the capital, has
been conﬁned for the purpose of Section 26, to a loan-stock iésued
by a housing society and Provident Fund established under Section 41
Section 41 was made for governing the Provident Fund of members.
at a time when the societies used the system of Thrift Fund Deposits
for mobilising the savings of their members. In fact the word
‘Provident Fund” was then used in the context of benefits to
members. We, therefore, think that the savings deposits of members
should not also be liable to attachment and suggest that this should
be clarified by substituting the word « savings deposit™ in respe f
members and “ Provident Fund ” in respect of employees w% i;:y

add that we propose to recommend the icti .
Provident Fund for employees only. restriction of section 41 to

136. With this aim in view we reco
Act of 1925 be renumbered as Section
read as under :—

mmend that Section 26 of th
31 of the new Act and shoul:ie

SecrionN 31—Share or interest not &
. iable
share or interest of a member in the capita] tgf a;tgggfl:nt.-—-'.l‘he
loan-stock issued by a housing society or in the fundse 1¥ or in a
a society from its members, by way of savines de osit qused by
be liable to attachment or sale under §s deposit shall not

. . . &
Court of justice in respect of any debt or ?ffﬁﬁ?ts? vty %
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such member and neither the Official Assignee under the Presi-
dency-towns Insolvency Act, 1909 (nor a Receiver under the
Provincial Insolvency Act, 1920, shall be entitled to or have any
claim on such share or interest).

137. Rights of members to see books.—The rights of members to
see books, etc., have not been prescribed by the Act, Section 21
however requires every society to keep for inspection a copy of
the Act, Rules and the byelaws and a register of members. Rule
16 prescribes the fee for certified copies of documents. Both these
provisions do not make a differentiation between the rights of the
members and those of the public and both are treated on par. The
Companies Act confers on the members the right of inspecting the
register of members, the minutes of the general meeting and certain
uther documents, but does not entitle them to inspect the books of
accounts unless the Articles of Association of a particular company
provide to the contrary. Furthermore the inspection of books does
not mean taking a copy of it. In the case of a co-operative society
which is organised on a more homogeneous basis and whose
members are entitled to take a far greater interest in the affairs of
their society than the share-holders of a joint-stock company do,
‘the facilities may be more comprehensive. During the past few
years, this question has been the subject of numerous disputes
between members and their societies and we consider it essential to lay
down in the Act itself the rights of members in respect of inspec-
tion of books, etc.

138. Section 21 requires every society to keep open for inspec-
tion to all (a) a copy of the Act, Rules and bye-laws, and (b) a
register of members. We are also of the view that the member
should have access to the list of members of the Committee and the
statements of annual accounts for the preceding year. In respect
of decisions to which a member is a pairty, it is but fair that he
should know how the decisions are recorded by the society, It is
not the practice of all societies to have minutes of such meetings
confirmed® at the subsequent general meetings. We, therefore,
think it appropriate to provide that the minutes of the general
meetings should be open to inspection for members. The position
in respect of the minutes of the meefings of the Commitiee stands,
however, on a different footing and these have necessarily to be
treated as confidential,. We do not, therefore, recommend that
these should be available for inspection to members. One other contro-
‘versial question is how far a member should be entitled to inspect the
account books. It would be unfair to keep open the accounht books
in which transactions of all members are entered, to the members.
At the same time a member should be entitled to know how his
transactions with the Society are entered in the books. The British
Law, therefore, restricts the rights of members to inspect the books
in respect of their own accounts only and we recommend that
similar facility should be available to the members under this Act,



72

139. We, therefore, recommend that a new Section to be num-
bered as Section 32 be added as under :— '

SectioN 32—Rights of Members to see books, etd.—Every
member of a society shall be entitled to inspect free of cost at the
society’s office during the office hours or any time fixed for -the
purpose by the society, a copy of the Act, the Rules and the bye-laws
the last audited annual balance sheet and the profit and loss account,
a list of the members of the Committee, a register of the members,
the minutes of the general meetings and that portion of the books
in which his transactions with the society have been recorded.

140. Borrowirg by Members—There is no section in the Bombay
Act or any Acts in force in the component parts of the Bombay
‘State, relating to restrictions on borrewings of members. Rule 45
under the Bombay Act, however, lays down the restrictions in
regard to borrowing from more than one credit society. Sections
62 and 63 in the Bengal Act, however, provide that a member wish-
ing to borrow must give full information regarding his financial
position and undertake that the loan is to be used for the purpose
for which it is given. As regards supply of information, we are of
the opinion that the society, which lends, usually lays down the
procedure for eliciting the material data for assessing the credit-
worthiness of the borrower and we do not think that any provision
should be made in the Act or in the Rules. It is, however import-
ant that if co-operative credit were to be developed sucéessfully
care must be taken to ensure that the loan is used for the purposé
~for which it is raised. Indeed, the success or failure of the agricul-
tural co-operative credit depends on the ability of the movement to
ensure proper use of credit. We, therefore, opine that the provi-
sion for this purpose is necessary, '

141. Another practice, which has been prevalent is

2 ha to borr
from more_than one society. This is a particularly so in the urb(;v;
sec@or. Prior to 1952, Rule 45 had prohibited a member of a credit
society other than a land mortgage bank or the central

agency or a sale society to be a member of 2  soci

similar type without the sanction of the Regi?tsrrag-t h?;h?s c;ﬁil:y s,
bowever, found irksome inasmuch as it prevented even non-bgrx‘g;s’
ing persons from becoming members ¢f more than one credit soci t-
and providing strength to the movement. This rule was the (i:fle .
amended so as to confine restrictions to borrowings ’ o thar

. . . from
one credit s.omety. We _thmk that this provision should zﬁls?)reb:h?n
corporated in the Act itself. The Bombay Rule provides for tl}r:;

removal of a member violating the Rule from :
ties at .the ix_lst_ance of the Registrar. Sincea?rﬂt?;cizli il;c}t? it
the Registrar, it is a sufficient safeguarq against danger of ; sl_w1th
finance and the societies affected will have the opportunit ;1 plicate
such cases before the Registrar. In the case of loans, Whijcrh grlé)r;;%

financing
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used for the purpose for which they are given, similar penalty is
necessary for reasons stated earlier. Since the Registrar can be
relied upon to use his discretion and penalise extreme cases, it
“would be safe to vest the power in him in respect of such offences.
This might also prevent a society from taking any other disciplinary
action against any member or denying him any credit facility under
this pretext. The question such as borrowing capacity may suitably
be dealt by the Rules and bye-laws.

142. We beg tq recommend that a new Section to be numbered as
Section 33 be added as under :—

SECTION 33—Borrowing by members.—(1) Every person, who is a
member of more than one credit society other than a land mort-
gage bank or a central financing agency, shall make a declara-
tion in the prescribed form that he will borrow only from one
such society to be mentioned in the declaration and shall send
a copy of such.declaration duly attested to the societies of which
he is or has become a member.

(2) A member borrowing from a society shall utilise the loan
for the purpose for which it is made and shall refund, if not so
utilised, the loan immediately on its recall by the society.

(3) Any member, who does not comply with the provisions in
sub-sections (I) or (2), shall be liable to be removed from the
membership of any or all societies upon receiving a written requi-
sition from the Registrar to that effect.

143. The liability of past member and the estates of deceased
members.—The liability of a past member has been defined by
Section 28 of the Bombay Act, while that of the estates of deceased
members has been dealt with in Section 29. Section 48(A) deals
with the liability of past members and estates of deceased members
in the event of liquidation. We think it would be better tc merge
the three sections into one. This is because there is no distinction
between the liability of past members and that of the estates of
deceased members and their liability for the debts during the con-
tinuance of the society or thereafter except for the fact that it con-
tinues in the event of liquidation till all the liabilities of the society
are met. Strictly speaking, the liability cannot continue until all
the liabilities of a society are met, because it may be that a society
will not be in a position to meet all liabilities. The correct word-
ing should be until the liquidation proceedings are terminated.

144. A point has been raised as to whether a differentiation between
the individual members of a society and the societies and the State
Governments as members is necessary in view of the conception of
State Partnership., The objective of State Partnership is to provide the
requisite strength to the society and it is on the basis of such strength
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that the society incurs debts and its creditors extend the credit. It
would, therefore, be unfair in our opinion to the creditors apd‘ to
other members of a society if -discrimination is made between one
class of members and the other simply because that class happens to
be one which is not likely to enjoy directly the benefits from the
society. We, therefore, opine that there should be no discrimination
between different classes of members and recommend that Sections
28, 29 and 48A be deleted and a new Section to be numbered 34 be
inserted, as under—

SectioN 34—Liability of a past member or the estates of e
deceased member.—Liability of a past member or the estate of a
deceased member of a society for the debts of the society, as they
existed when he ceased to be a member by death or otherwise,
shall continue for a period of 2 years from such date and shall
continue, in the event of liquidation of the society, until the liguida-
tion proceedings are terminated.

145. Insolvency of member.—Section 24 of the Act gives a prior
claim to a society in respect of its dues from members subject to the
claims of Government as land revenue, A suggestion has been made
to us that this priority should operate on a wider scale, especially in
insolvency proceedings. The suggestion assumes importance in the
context of the delays in the process of recovery of dues. .We find
that section 92 in the Bengal Co-operative Societies Act provides for
a pl:iority of contribution assessed by a liguidator of a society.
Equity, however, demands that if a society in liquidation is eligible
for a priority, similar benefits should acerue to societies successfully
functioning. We, therefore, recommend that 3 new Section to be
numbered as Section 35 be added, as under : — )

SecrioN 35—Insolvency of members —Notwithstanding i

: : . g anyth
contqmgd in the Presidency Towns Insolvency Act of 1%09 ar:{d ‘:Eg
Provincial Insolvency Act, 1920, the dues of a ‘society from g
member shall rank next to his dues to Government or to any legal

authority in orde Sonie s . 1
person. Yy r of priority in insolvency proceedings against the
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¢an be manoeuvred. Furthermore, when it is the accepted policy of
the State to provide co-operative credit to every creditworthy agricul-
turist and*to discourage the credit system built up on individualistic
basis, adequate safeguards against the misuse of power of expulsion
are necessary. In their absence, it is very likely that innocent per-
sons might be penalised because of the local feuds and political differ-
ences. The consequences of expulsion have been examined in para-
graph 112 and we propose to provide for them here,

147, We, therefore, recommend that a‘new Section be added as
Section No. 36 on the following lines :—

Secrion 36—Expulsion of members,—(1) A society may expel a
member, for acting in a-manner which results in financial loss to
“such a society, by a resolution passed by three-fourths majority at
a general meeting of the members held for the purpose: '

Provided that no resolution shall be valid unless the member
concerned is given an opportunity to represent his case to the
general body and no resolution shall be effective unless it is approv-
ed by the Registrar. _

(2) No member of a society who has been expelled under sub-
section (I) shall be eligible for re-admission as a2 member of that
society or for admission as a member of any other society, for a:
period of two years from the date of such expulsion :

Provided that the Registrar may, in special circumstances, sanc-
fion the re-admission or admission within the said period of any
such member as a member of the said society or of any other
society, as the case may be.



76

CHAPTER VIL

DUTIES, PRIVILEGES, PROPERTY AND FUNDS OF
SOCIETIES.

148. In the preceding two Chapters we have exar.nined questions
relating to registration of societies and members. Th.ls .Chapter deals
with duties, privileges, property and funds of societies. In_ t}le
following Chapter we propose to deal with management of societies
separately. Consequently the provisions relating to managen_lent
have been excluded from the scope of this Chapter. The subjects
covered in this Chapter relate to (1) societies to be bodies corporate,
(2) address of societies, (3) register of members, (4) copies of Act, ete,,
open for public inspection, (5) admissibility of copy of entry as evi-
dence, (6) exemption from compulsory registration of instruments,
(7) exemption from taxation, (8) State aid, (9) restrictions on borrow-
ings, (10) restrictions on loans, (11) restrictions on transactions with
non-members, {12) charge and set-off in respect of shares or interest
of members, (13) prior claim of society, {14) charge on immoveable
property of members borrowing loans from certain societies, (15) de-
duction from salary to meet society’s claim in certain cases,
(16) funds not to be divided, (17) appropriation of profits, (18) reserve
fund, (19) restrictions on dividend, (20) contribution to educational
fund of the Bombay State Co-operative Union, (21) contribution
to charitable purpose, (22_) ir_lvestmen.t of funds, (23) Provident Fund,
(24) power to direct affiliation to a federal society, and (25} bar to
civil suit,

149. Most of these subjects have been presentl
in Chapters IV, V and VI. Some of the se?:tions aﬂei?ia;tixl: };ggfat?:;
have.been made more explicit. We have also attempted to introduce
certain new sections in order to make the legal provisions more ex-

plicit. For instance, we have sought to define the * net »
prescribed the order of appropriation, net profit” and

With th .
societies it should be possible to realise the obj?ec%g: tvhisglfalf:gsl?j
1948 when the amendments to the Act conferred certajn rights on
federal soc1eties._ _As a further step in this direction we hav
favoured a provision empowering the Registrar to direct affiliation
of a society to a federal society in certain circumstances. Similar]
the provision regarding bar to civil suit has been . ilarly,
comprehensive, €N made more

150. Societies to be bodies corporate—Sectio
Act includes the words “for the purposes of i’c:;1 cii&?t&%ﬁ?m%y
think that it “,r’ould be better to replace these words b “f1 hi i
is constituted . We, therefore, recommend that S J;: %23 b e
numbered as Section 37 and be a ection 23 be re-

mended as under :—
SEcTioN 37—Societies to be bodies co :
a society shall render it a body comof‘agoggtfﬁ:?lgrenge&fdt;?tioﬁ.glf
whi
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it is registered, with perpetual succession and a common seal, and
with powers to hold property, to enter into contracts, to institute
and defend suits and other legal proceedings, and {0 do all things
necessary for the purpose for which it is constituted,

151. Address of societies—Section 20 of the Act deals with the
address of societies and we recommend no change in the text of this
section. In'view of the rearrangement of the Sections, we recom-

mend that this section should be numbered as Section 38 and read as
under ;—

"SEcTION 38—Address of societies—Every society shall have an
address registered in accordance with the Rules, to which all notices
and communications may be sent, and shall send notice in writing

to the Registrar of any change in the said address within 30 days
of such change.

132. Register of members.—Section' 30 of the Bombay Act lays
down that the register or list of members or shares kept by a society
shall be primg facie evidence of the date at which the name of
a person was entered as a member and the date at which such
a person ceased to be a member. The section is apparently provided
for ensuring that the register is "a prima facie evidence regarding
whether a person is a member or not. What is important is that
every society must maintain a register of members. This should be
a statutory obligation which the Act does not impose, except under
Section 21 which lays down that every society shail keep open to
inspection a 1egister of its members among other things. Rule 14
further makes it obligatory for every society to maintain a register of
members including persons nominated under Section 27. This section
also makes no differentiation between “register” and “list”.

153. We are of the view that the maintenance of the register of
members, should not only be a statutory obligation but the law
should prescribe how it should 'be kept. In the case of joint-siock
companies, the Companies Act prescribes not only an elaborate
procedure but also requires that there should be an index of members
if they exceed 50. We consider this unnecessary but we think that
"the register of members should give particulars regarding (a) the
name, address and occupation of each member, (b) in the case cf
a society having a share capital, the shares held by each member,
‘(c) the date on which each person was admitted as a member, and
(d) the date on which any person ceases to be a member. In the
case of societier whose bye-laws permit the members to nominate,
it would also be desirable to provide that the register of members
should contain the name of the nominee, if any, and the date on which
his nomination was accepted by the society.
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154 We, therefore, recommend that Section 30 be renurnbered as
Section 39 and be amended as under :—

SecTion 39—Register of members—(1) Every msociet y shall _ke_zép
a register of its members and enter therein ~ the following
particulars :—

(a) the name, address and occupatibn _of each member,

(b) in the case of a society having a share capital, the share
held by each member,

(c) the date on which each person was admitted as a member,
and

(d) the date on which any person ceased to be a member

Provided that, where a society has under the Act, the Rules and
the bye-laws permitted a member to fransfer his share or interest
on death to a person, the register shall also show the name of the
person en‘itled to the share or interest of the member, against the

member concerned and the date on which the nomination was
recorded, :

' (?) Such register shall be prima facie evidence of the date on
which any person was admitted as a member and of the date on
which any person ceased to be a member.

. 185. Copy of Act, ete, to be open for inspection.—Section 21.of
the Act, requires every society o keep open for inspection a copy of
the Act, Rules and bye-laws and register of its members. We are of
.the view that no person who is not a member of the society should
be eligible to inspect the register of its members, which is diﬁere;lt
from a list of members. The former is a privilege of members only
to which we have referred in paragraphs 137-138. This seclion
should, therefore, deal with inspection by the Public. Rule 18
provides for inspection of certain documents in the Registrar’s
.office, by_ the public and the members, free of charge and for obtain-
“ing their certified copies on payment of a nominal fee. Cne of the
itenms ‘therein is audit memorandum of a society. We are of th

'view that the audit memorandum of a society should never be madz
available to the public. This memorandum covers details regardin

transactions of societies and if they were to ke disclosed in dt';.-tail 'tg'
the publiz, we are afraid that it would be difficult for the societi to
function cffectively. Even the Banking Companies. Act ;u;gastho
Companies Act do not provide for making available to the -Lu’ol' he
‘audit memos excepting the Auditor's report which coveI;s 1ctt__e
general aspects of the working of the institutions, Madr-is S c(;?r axln
provides that « socieiy shall keep open the rules and tl:el b ,e 1 1on" J
inspection, free of charge but the Mzdras Commitfeg haS © aws to
recommended that the register of the members shouiqg Iss ];ecentjly
able for inspection. We do not find any p:ovision in the aRu(ic's t;raa‘gélé
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under the Madras Co-operative Societies Act, regarding the audit
memorandum -and. other documents being made available to the
public,

156. We, therefore; recommend that Section 21 be amended as
under and renumbered as section 40 ; —

SecTioN 40—Copy of Act, ete, to be open to inspection.—Every
sociely shall keep a copy of this Act and the Rules and of its bye-
laws and a list of members open to inspection to the public free of
charge during the office hours or any hours fixed by the sodiety at -
theregistered address of the society.

- 137. . Admissibility of copy of entry as evidence.—Section 31 of ihe

Bombay Acl comprehensively deals with the subject matter under
reference and we do not recommend any change therein except the
renumbering of the section. We, therefore, reccmmmend that
Section 31 be renumbered™ as section ' 41. The section reads as
under :—

Szerron  41—Admissibility of copy of entry as evidence—
() A copy of any eniry in any book, register or list regularly kept
in the course of business in the possession of a society shall, if duly
certified in such manner as may hz prescribed oy the Rules, be
admissible in evidence of the existence of the entiy and shal]l be
-admifted as evidence of the matters and transactions therein
recorded in every case where, and to the same extent to which, the
original entry would, if produced, have been admissible to prove
such matters.

(2) In the case-of such socicties as the State Governmeént by
general o1 special order may direct no officer of a society shall in
any legal proceedings to which the society is not a party be
‘compelled to produce any of the sociely’s books, the contents of
whi~h can be proved under sub-section (1), or to appear as a witness
to prove ihe matiers, transactions and accounts therein recorded,
uniess by oider of the Court or a Judge made for special cause

158. Exemption from compulsory registration of instruments.—
Section 32 of the Bombay Act exempts societies from registration of
an instrument relating to shares and debentures issuel by a society,
and endorsement or transfer of any stch debenture., Other classes
of instrumen’s such as mortgage and sale deeds are required o be
registered by societies. Representations. have been made that the
scope of this section should be extenled to other classes of instru-
ments which a sociely has at preseni to register undsr the Indian
Registration Act, 1908, in the absence cf exemption.. . This is a point
falling outs’de our terms of reference and is a matter for being
represented to the Government for its consideration. We, therefore,
do not recommend the extension of the scope of exmption by this
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Act since we are not aware of any Government decision on the
societies’ request. We, therefore, recommend no change in the {ext
of the existing section and only recommend that Section 32 be
renumbered as Section 42. The section reads as under: —

SecTION 42—Exemption from compulsory registration of instru-
ments relating to shares gnd debentures of society.—_-—Nothir.lg in
Section 17, sub-section (1), clauses (b) and (c) of the Indian Registra-
tion Act, 1908, shall apply fo—

(1) any instrument relating to shares in a society, nofwith-
standing that the assets of the society consist in whole or in part
of immoveable property ; or

(2) -any debenture issued by any society and not creating,
declaring, assigning, limiting or extinguishing any rights, title or
interest to or in immoveable property except in S$o far as it
entitles the holder to the security afforded by a registered instru-
ment whereby the society has mortgaged, conveyed or otherwise
transferred the whole or part of its immoveable property or any
interest therein to trustees upon trust for the benefit of the
holders of such debentures; or

(3) any endorsement upon or transfer of any debenture issued
by any society.

159. Exemption from taxation—Section 33 of the Bombay Act
dealing with this subject has a provision enabling the Central
Government and the State Government to exempt societies from
certain taxation. Sub-section (1) of the section has been derived from
the Government of India Act of 1912 and doubts have been expressed
by certain witnesses regarding the competence of a State Act to
- incorporate this provision. We suggest that this view point should be

examined by the Government further. The second point which has
been represented to us is that the existing provision is restrictive
inasmuch as the State Government is prevented from exempting the
societies from other types of taxation, especially on agrifultural
income, sales and purchases and on professions, trades and employ-
ments. We do not want to anticipate the Government's policy in
regard tn juither exemptions nor do we recommend exemption from
any specific taxation since these are matiers outside our terms of
reference. but we feel that the section should not be restrictive and
a general clause enabling the Government to give further concessions
in regard lo the taxation should be inserted. Liguidator's coniribu-
tory orders are not stamped at present on the ground that they are
executive orc:]ers in terms of sgction 33(2)(a). In order to clarify this

osilion we have treated the liquidators a i She i
s?ection s the word « Ofcern q s officers while defining in

160. We, therefore, recommend that in syb

. t -secti
following be added “and any other tax ov fee or idesz;? I:)r f)f,gi;g,f
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thereof, which the State Government. is competent to levy”, and that
the section be renumbered as Section 43. This section will read as
imder: —

SecrioN 43—Power to exempt from taxation.—(1) The Centra}
Government, by notification in the Official Gazette, may, in the
case of any society or class of societies, remit the income-tax or
super-tax payable in respect of the profits of the sotiety, or of the
dividends or other paymeénts received by the members of the society
on account of profits or in. respect of interest on securities held by
the Society.

(2) The Government by notification in the Official Gazette may,
in the case of any society or class of societies, remit :

{a) the stamp duty, with which under any law for the time
being in force, instruments executed by or on behaif of a society
or by an officer or member_and relating to the business of the
society, or any class of such instruments or awards of the Regis-
trar or his nominee or Board ofi nominees under this Act are
respectively chargeable, and

{b) any fee payable under the law of registration and of court
feeg for the time being in force and any other tax or fee or duty,
or a portion thereof, which the State Government is competent
to levy.

In this sub-section, “ Government” in relation to stamp-duty:
means the Government as defined in sub-section (2) of section 9
of the Indian Stamp Act, 1899, in relation to court fees means the -
Government which is the appropriate Government. for the pur-
poses of the Court Fees Act, 1870, and save as aforesaid means
the State Government,

161. State aid.—Section 33-A of the Bombay Act enables the State
Government to give loans io societies, contribute towards their share,
capital, guarantee the payment of debentures and interest  thereon -
and of the share capital of a society to their members and the pay-
ment of dividends thereon, and guarantee the repayment of loans-
given by a co-operative bank to a society. Under this .section it is-
not open to the State Government, for instance, to meet any portion
of the expenses or losses of a society even though it is a major form
of State aid prevelent in this State for decades. We, therefore, think
that a general clause requires to be added to provide for aid in any
other form. Secondly, this aid is conditioned by the provisions in
“any law for the time being in force”. We are afraid that this may
preclude certain types of societies, such as industrial societies, from
receiving State aid where it is governed by a separate piece of legis-
latmn Thirdly, the guarantee in order to repayment is confined to

“repayment of debentures and share capital of a society and loans
given by a co-operative bank.” In Bombay State, thanks to -the

L2 Qb 2437—8
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credit built up by the Co-operative Movement, the Reserve Bag}__& has
not been insisting on the guarantee of the State Government in res-
pect of financial accommodation for the purpose of shorf-termh agri-
cultural credit. In the case of medium term loans this* guarantee
has been given to the Reserve Bank. Similarly, the State Govern-
ment has guaranteed the loans made by the Industrial Finance Cor-
poration to the sugar co-operatives, This particular aspect of the
guarantee is not presently covered.

162. Follcwing the recommendations of the Rural Credit Survey
Committee the scope of State aid has been considerably widened
and State Partnership in societies has now been accepted as a sound
co-operative practice, which was initiated for the first time in the
Bombay State a few years ago and for which purpose this Section
was amended in 1953. This section provides for State aid in forms
referred to earlier subject to such conditions as the State Govern-
ment may by general or special order specify in this behalf. We
do not, therefore, recommend that it is necessary to elaborate in
this section the conditions on which the State Partnership is to be
imparted to societies. The details in that behalf can suitably form
the subject matier of the Government Resolution. The procedure
regarding the provision for State Partnership is at present, we under-
stand, in the stage of discussion and will in any case, be very ela-
borate, and we do not think it would be proper for us to anticipate
the decisions.

163. We do not, therefore, recommend any change in the existing
Section 33-A beyond incorporating clause (e) io provide for guarantee-
ing the repayment of loans given to a society by the Reserve Bank
or any other authority and clause (f) to provide for aid in any other
form after deleting the words *and to such other conditions as may
be provided for by any law for the time being in force ” occurrin
between the words “ behalf ” and “ the ” in this section. We may ad%l
in this context that Section 31 of the Madras Co-operative Societies
Act on the subject stars with “ Notwithstanding anything contained
in any other enactment”. We recommend that Section 33-A b
renumbered as section 44 and be read as under :— y

SecTION 44—State aid.—Subject to such conditi
ons as th
Government may, by general or special order specify in tiiftizf
half, the State Government may—
(a) give loans to societies,
(b) contribute towards the share capital of society.

(c) guarantee the payment of principal of :
by a society or of. interest thereon or bI:)th (::»r {:ﬁge?etures issued

dividend thereon at such rate .
Government, S as may be specified by the State:



83

(d) guarantee the repayment of loans given by a co-operative
bank to a society,

{e) guarantee repayment of principal and payment of interest
on loans and advances given by the Reserve Bank of India or
the Industrial Finance Corporation of India or any other authority
constituted under any law for the time being in force,

(f} provide financial assistance in any other form to a society.

164." Restrictions on borrowings.—Section 35 of the Bombay Act
ideals with this subject in so far as the acceptance by a society of
deposits and loans from non-members is concerned. In this context
we suggest a verbal addition of the word “specified” between the
‘words “or” and “by”, in. order to indicate that the bye-laws are
specified while the rules are prescribed. We find nowhere in the
Act any provision regarding borrowing from members. Rules 8 and
-8-A elaborately lay down the restrictions on borrowing by societies.
We do not find any reference in the Act to the authority of the State
{zovernment t¢ frame any rule on the subject. Section 71(2)(x)
-empowers the Government to “ regulaie the manner in which funds
may be raised” etc. The word “ manner” denotes the mode for
raising the funds and doeg not indicate the quantum. We, however,
appreciate the wholesome ‘effect of this particular rule on the finances
©of societies, and, therefore, recommend that in the section under
Teview a provision be made in order to enable the State Government
to frame the relévant rule. The Banking Companies Act, vests
similar powers in thé Reserve Bank. We also recommend that the
words “persons who are not rhembers” be deleted and the words
“ members and other persons ” be substituted and that the section be
renumbered as section 45.  The amended Section will read as under :—

SecTioN 45—Restrictions on borrowings.—A society shall receive
-deposits and loans from members and other persons only to such
-extent and under such conditions as may be prescribed by the
rules or specified by the bye-laws of the society,

165. Restrictions on loans.—Section 34 of the Bombay Act prohi-
‘bits a society from making a loan t¢ a non-member without the per-
Tmission of the Registrar and authorises the State Government to
restrict or prohibit the lending of money on the security of moveable
‘or immoveable property by any society. Rule 9 prescribes that the
‘shares are not to be hypothecated to a society for a loan, while Rule
'11 bans loans on the surety of non-members. Rule 13 clarifies that
for the purposes of the Act a loan also means and includes deposit
‘made by one society with another society. This procedure being ex-
Pplained by the Rules is not quite happy.

.L-A Qb 2437—6a
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168, In regard to sub-section (1) we are of the view that a society
should not make a Ioan toc a non-member even with the general or
apecial sanction of the Registrar for the reason that any di_spute over
such a loan will be subject to civil litigation which this Act is
anxious to avoid. The case of a society borrowing from another
society even though it is not a member, however, stands on a different
footing inasmuch as in the chapter on Arbitration we propose to
provide for bringing the disputes between two societies within the
scope of that chapter. At the same time, it should not be open to
one society to loan monies to another society especially when ‘the
State has developed a sufficiently strong net-work of financing agen-
cies and, therefore, we opine that even in this respect special sane~
tion, and not the general sanction of the Registrar is necessary.

167. Sub-section (2) was deleted in 1948 and sub-section (3) em-
powers -the State Government to restrict the lending of money on
the security of movable and immovable property. The original
object was to impose these restrictions in respect of unlimifed liabi-
Kty societies. The only possible object in inserting this section
could have been to safeguard the interest of societies. To our
knowledge, the State Government has issued no general or special
order prohibiting or restricting the lending of money by a society.
against such type of security. We, however, recognise
that proper safeguards are necessary. Thus, for instance, Rules &
and 11 prohibiting the hypothecation of shares as a security for
loans or the granting of loans against the suretyship of a non-member
are wholesome. But the Rule 11 also empowers the Registrar. to
make an exception in the latter case, As stated earlier we do not
like this power to be vested in the Registrar or in any other au{:horiiy.

Subject to this, we recommend that both these Rules should be in-
corporated in the section itself.

163. We may point out that the Banking Companies Act, 1949
prohibits a Banking Company from making loans on the secui'ity otr‘
its own shares and empowers the Reserve Bank to control advances
by banking companies. In order to effectively serve the purpose of
regulating the lending operations of societies on sound lines, we.
suggest that similar powers be vested in the Registrar. In thaf;,event
it would be requndant to retain the existing sub-section (3) in
section 34. While the policy of prohibiting Ioans to a non-memker-
is intrinsically sound and desirable, an exception requires to be mad

in respect of depositors. We have already recommended in  mnesa
graph 166 that in the case of societies this exception shg lgark?“
subject to the special sanction of the Registrar, The ca‘i'seoli:f ‘thg;

depositor who may. be a non-member stands on iffere :

inasmuch. as ‘his .funds are with the society and 'tg %ﬁez‘ﬁi f;) %tmg
a creditor of the society. At the same time by borrowin ,fn et ills'
same society against the deposit he would become aﬁdebgtoi'r(-)tl';l 1[-1;

societv. But in any case the dues from him wil] be lesg than the-
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dues 1o him from the society. In view of this and to avoid delay
in providing the facility to a person who provides the funds to the
society we recommend that a depositor should be entitled to borrow
against the security of his deposits even though he is not a member.

169. We, therefore, recommend that section 34 be deleted and
ihe follow'ing section numbered as section 46 be inserted :—

SecTioN 46—Restrictions on loans—-(l) No society shalI make
a loan to any person other than a member or on the security of
1ts own shares or of a non-member provided that with the special
sanction of the Registrar a society may make loans to another
society.

(2) Notwithstanding anything contained in sub-section (1), a
society may make a loan to a depositor on the security of his
deposit.

" (3) Where the Registrar is ‘satisfied that it is necessary or
expedient in the public interest so to do he may determine the
policy in relation to loans, to be followed by_societies generally or
any class of societies or any society in particular, and all societies
or a class of societies or the societies concerned, as the case may
be, shall be bound to follow the policy so determined.

-170. Restrictions on other transactions with non-members—
Section 36 of the Bombay Act provides that Consumers’, Producers’ and
Housing Societies may to the extent permitted by their byelaws,
trade with non-members, but the -transactions of a resource society
with non-members, other than those regulated by sections 34 and 35,
shall be limited by the Rules that may be prescribed. The main
wobject of this clause is to facilitate trading with non-members which
is- inevitable in the case of societies mentioned including marketing
-societies. In order that these transactions may not be intensive,
section requires the byelaws of the society concermed to prescribe
“the extent”. Another condition is that the transactions must be
in respect of “trade.” So far as resource societies are concerned,
the conditions in sections 34 and 35 plus the Rules will govern the
transactions including trading transactions, No Rule has been framed
by the Government for resource societies. Since a “resource
society ” has been defined as a society formed with the object of
obtaining for its members the credit, goods or services required by
them, and because the transactions in respect of credit have been
regulated by sections 34 and 35, which we have discussed in the
‘preceding paragraph, we opine that Rules for regulatmg the transac-
tions of these societies relating to goods or services require 1o be
prescribed.

171. The Bombay section is more democratic than the correspond-
ing section 31 in the Madhya Pradesh Act, which empowers the Govern-
went to prescribe the Rules for such transactions inasmuch as in
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respect of trading societies, the authority is left to the societies them-
selves, Section 3 of the Act says that a “ Producers’ society ” includes.
a society formed with the object of collective disposal of the labour of’
the members of such society. As such, we opine that “marketing
society” comes in this category. The logical sequence of this:
provision is that certain societies can do business with non-members.
To that extent disputes and claims which are likely to arise in
respect of such transactions have to be referred to arbitration. We:
are aware of section 23-A in the Bihar and Orissa Co-operative:
Societies Act, 1935, which provides that the dues of a Society from
a non-member shall be a first charge on his property. This is
a drastic provision since non-members are not a party to the forma-
tion or functioning of a co-operative society. Nevertheless it is
necessary to provide a safeguard in the interest of societies to a limi--
ted exient. We, therefore, recommend a provision that a society
will have a prior charge for its dues from a non-member on the
money which may be standing to the credit of the non-member in.
the books of the society.

172. In view of the rearrangement of the sections, it would be
necessary to substitute the figures “34"” and *“35” in this section by
the figures “45” and “46” and renumber this section as section 47.
The new section 47 is a substitute for the existing section 36 and is:
as follows:—

SEcTION 47—Restrictions on other transactions with non-
members.—Consumers’, Producers’ and Housing Societies may tos
the extent permitted by their bye-laws trade with persons who are
not members, but the transactions of a Resource Society with:
persons other than members except as provided under section 45
and 46 shall be subject to such prohibitions and restrictions, if any,
~as the State Government may by rules preseribe. Such society
shall have a charge upon the interest of such non-member in the
society in respect of any debt due from such non-member and may
set-off any sum credited or payable to a non-member in or towards:
payment of any such debt. '

173. Charge and set-off in respect of shares or intere -
bers-—Section 25 of the Bombay Act Jrovides that a socfitet‘;?c ?ﬁ:‘{l
have a charge on the share or interest in the capital and on the
deposits of a member or past-member and upon any dividend, bonus
or profits payable to a member or past member in respect of ar,ly debt
due from such member or past member to the society and may set-
off any sum credited or payable to a member or past memberyin or
towards payment of any debt. From this section “ deceased member
has been excluded, probably because the words past member ” o :
thought to cover deceased member, Since this Is not the positi e
think that the section should make the intention explicit %econodri’ it
wo_t_ﬂd appear f}-om the wording of the section that it was my’ ltt
mainly fo;- a primary society. As a result, even if a society d ea.x;
money with a financing bank, as investment of the Resérsxrr e%?lin :
and the Provident Fund, such a financing agency beéomeseentiﬂgg
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under the section to. set off these deposits against its dues; We are
afraid that such a position would prejudice the interest of the em=
ployees of the society affected and would be unfair to the society
itself which chooses to invest its Reserve Fund and Provident Fund
with the financing agency instead of investing it in Trustee securities.
We, therefore, recommend that investment of the Provident Fund
and the Reserve Fund should be excluded from the scope of this
section. 'I‘he section 25 renumbered as section 48 will read as

under; —

SectioN 48—Charge and set-off in respect of share or interest
of member—A society shall have a charge upon the share or
interest in the capital and on the deposits of a member or past
member or deceased member and upon any dividend, bonus or
profits payable to a member or past member or deceased
member in respect of any debt due from such member or past
member or deceased member to the society, and may set off any
sum credited or payable to a member or past member or deceased
member in or towards payment of any such debt :

Provided that no co-operative bank shall have .a charge upon
any sum invested with it by a society out of the Provident Fund
established by it under section 59 or its Reserve Fund and no co-
operative bank shall be entitled to set off any such sum towards
any debts due from such society.

174. Prior claim of a Society—Section 19 of the Government or
India Act II of 1912 merely laid down that the society shall have a
priority over other creditors subject to the prior claim of Government
and landlord to enforce any outstanding demand at any time within
18 months from the date of such supply or loan. Section 24 of the
Bombay Act of 1925, however, went a step further after the Bombay
Legislative Council reJected a number of amendments seeking to pro-
tect expressly a bona fide purchaser or transferee for value. The main
reason for strengthening this section in the Bombay Act was the
judgment of the Calcutta High Court that the right did not affect a
decree-holder. This section was further amended in 1948 by doing
away partially with the protection for so called bonafide purchasers.

175. The section at present operating confers on the society in
respect of its debt from a member or past member, the right of a
prior claim, subject to that of the Government and landlord on (1)
crops and agricultural produce raised in whole or in part with a loan
from the society and on (2) cattle, fodder, implements, raw materials,
work-shops ,etc., supplied or purchased from any loan. Housing socie-
ties have been given similar prior claim in respect of rent, shares,
ete., on the interest of their members in the immovable property of
the society. It further lays down that the property subject to the
charge shall not be transferred except as a lease for 10 years without
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the previous permission of the society. The transfers made other-
wise shall be void and persons transferring the property shall be
convicted for a term of six months.

176. This section is very important from the point of the growth
of the movement and seeks mainly to provide for a charge on
movable property. A suggestion has been made that the words
“lien” should be substituted for the word “charge”. But the
4 charge” was substituted for the word “lien” following an exhaus-
tive examination of the issue by the Maclagan Committee, Secondly
the Courts have recognised in many cases that persons can hold charge
over the movable property. The section under reference prescribes,
however, only certain categories of movable property, and arbitrators
have held that if a borrower transfers hypothecated goods, he does not’
come within the purview of the section. We, therefore, recommend
that the scope of this section should be widened by adding sub-
clause 1(a) (iii)  upon any other movable property against a security
of which a loan may have been given by the society.”

177. The second point to be noted relates to the priority of creditors
over the Society's claims. The section provides that the Government
will have priority in respect of land revenue or any money recover-
able as land revenue and the landlord will have priority in respect of
rent or any money recoverable as rent. The original intention of this
section was to cover agricultural loans, but the scope has been widened
to cover loans for other purposes as well. In the case of agriculture,
following the introduction of land reforms in the State, the question
of giving a priority to the landlord does not arise where the Bombay
Tenancy Act has been adready in force, Apart from that, where the
crop is raised with the finance from a society, it is not fair that the
landlord should have the first charge on the crop. Besides, the rent
forms a fraction of the total value of the crop and the amount involved
is very much less than the loan of the society. We, therefore, recom-
mend that the landlord should not have priority over the society in
respect of his rent. As regards the priority assigned to the Govern-
ment, we concede that the interest of the public revenue must be
supremé. At the same time we beg to point out that from the point
of the safety of the funds of the society, it is necsssary that so far as
the Government dues other than land revenue are concerned, thig
priority should be confined to the assets created out of the loan, if any.
provided by the Government. Thus, an attempt hag been 1’1'-1ade te
draw distinction between the Government’s prior claim in respect of
land revenue on agricultural goods and the one on non-agricultural
goods. In our opinion this distinction is necessary in view of the
fact that the State has been providing loans to the non-agrizultural

societies, which are also being financed by their finangin i
We also think it necessary to exclude the charge from t};ge l}%l?x}s%?i
tion ofuc;i}.ler laws, notably, sections 60 and 61 of the Code of Civil

© 178. The third point to be noted is that sub-section (2 its"
transfer of property by way of lease for a period of 18 grgaf's“m;;i tahsi
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afraid that the period is so long that it defeats the very purpose of
¢his section since the claim will not be easily enforced inasmuch as
Jbuyers will be generally reluctant to acquire a property when it js
subject to a lease of 10 years. We, therefore, recommend that even in
respect of lease the society’s permission should be necessary and the
transfer of lease should be subject to the conditions that may be pres-
«ribed by the society.

179. This section has assumed importance because it.is the key io
the successful development of the -agricultural co-operative credit
system for providing crop finance, When the section was introduced
in 1925, the provision was hotly debated in the Bombay Legislative
Louncil and apprehensions were then entertained that it would ruin
the farmers by disrupting agricultural marketing. The then provision
-was based on the view that to quote Mr. K, W. Barlee, (later Mr.
.Justice) from his reply to the debate in the Bombay Legislative Council
(Debates, July 25, 1925 page 424), “if, under the ordinary law of
the land, an individual charge-holder can follow movable property,
which has ‘passed -into the hands of the bona fide purchaser, then
the co-operative society also should have the same rights”. The
-experience has, however, proved that the bogie of 3 bong fide pur-
.chaser and the difficulty in establishing the identiity of ownership
of crops have thwarted the efforts of the Legislature to make the
charge of societies on crops effective. This problem has assumed
sational importance in view of the State’s Policy to build up insti-
tutional credit and assure -the farmer of his credit needs for pro-
duction being satisfied fully on the basis of the use of credit as
«distinet from the security of property.

180. Before examining the wvarious suggestions that we have
received, we beg to record that unless and until the charge on crop
is made effective, agricultural credit is not likely to be built up.
No price is, therefore, high to¢ achieve the objective, and we trust
-that our recommendations will be viewed against this background.
Tt is true that the farmer is mainly responsible but we submit that
-the vicious system of moneylending which renders him helpless
forces him to part with the crop charged to his society. This
pressure from the moneylender can be resisted only if the law
penalises the buyer. In a village, where three-fourths of the crop
is sold, everybody knows how a farmer has financed his crop. It
-would, therefore, be wrong to underestimate the intelligetce of the
merchant and the village trader by presuming that both are ignorant
of crop finance, We, therefore, submit that if he abets in the
offence he should be punished adequately.

18). Since the onus of proving that the purchase of the crop
ander charge was not made bona fide lies on the society, a suggestion -
"has been made that the society should notify preferably in the
-village Chawadi the names of the members whose crops are subject
16 the charge.and -the law should prescribe that such a notice should
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be considered as a sufficient notice to the prospective buyers. We are:
not quite sure that the reaction of the memb_ers of societies to tl.u_s-
proposal will not be adverse. Besides; it isnot a good practice
for a society to advertise its borrowers. But apart from these two
considerations, for the purpose of our enquiry and recommendations,
this is essentially an administrative matter which can be pursued
only after creating strong public opinion in its favour.

182. The second suggestion is that the bye-laws of such societies-
should provide that no member borrowing from a society for
financing production, shall sell his produce except to a marketing
society to which the society is affiliated or, where such a society
does not exist in accordance with the directions of the society. It has
been further suggested that the bye-laws should specifically provide:-
for enabling the society to direct its members to deliver the produe-
tion at a stated place, on a stated day, at a stated time, and the viola-
tion of the bye-law should involve the payment of compensation by
the offending member to the society. In this connection, our attention:
has been drawn to section 38 of the Hyderabad Co-operative Societies
Act, which serves the purpose. We opine that this provision is-
wholesome,

183. A third suggestion has been made in order to make the
charge on crop effective by providing that the charge should be
continuous until the loan is repaid. The object of this suggestion is that.
the society can continue to have the charge on the crop for succeeding
years even if the crop already charged is marketed without its
knowledge. Such a provision would be wholesome both from the
point of the borrower and the society bhecause the latter can be-
assured of an effective security and will, therefore, be encouraged
to meet the demands of its members for credit. Even if arops f{:ail'
it would be easier for a society to continue the finance for the nexf’:
season on such a basis, In Bombay State the system of converting:
the outstandings arising from the failure of a crop into a medium--
term lpan and granting fresh finance for the next crop has been in
operation. We opine that such a rational system can be developed
only if the charge is made continuous. The proposal tends to gravi-
tate around fixed property but the position corresponds to machinery

which, when fixed to the ground, is considereq as immovable property,
2 ¥

but is ptherwise movable property., The legal implications of the

suggestions made may be examined further W

: ha
assumed that there is no legal difficulty and have thgrefo‘;z’ !l;owdev&f,
necessary recommendation. ' rade e

184, The fourth suggestion which i
SR, we have received ich in
ggra:ptgxgznxsl.wtil is that the scope of sub-section (é)agg ;’:{l:ﬁ:i ;3
alise buyers who- i A
We view this recommt=:ndati::nacqmre fhe crop charged to uacieties.

We 1 s with favou i
#uch.a provision should deter any -mercH;niozr?r: EE;Si?ll;s.unF;r::(I)?
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charged to a society without its knowledge. Secondly, it would
result in streamlining agricultural marketing which at present leaves
much to be desired. Under the Bombay Agricult'ural Produce:
Markets Act, nobody can trade without a licence in the market and,
if the recommendations of the © Expert Committee” which.
reported last year are accepted, even the villages can be brought
within the scope of the Act. In that event it should be easier for the
Government to effectively regulate buyers of agricultural produce
in villlages. We are of the view that if our recommendation for
bringing the buyers of crop and their agents within the scope of
sub-section (4) is backed up by an amendment of the Bombay
Agricultural Produce Markets Act so that if a licence holder is
convicted under this Act, his licence will be cancelled under that
Act, the twin measures will serve the purpose very effectively.

185. Although the section primarily deals with prior claim of
society on movable property, sub-clause (b) of sub-section (1) relates
to the charge -of housing society on the interest of members in the
immovable property of such society. This proviso is wholesome and
requires to be retained. Since the next section, based on Section 24AA

" of the present Act, deals with the charge on immovable property of
agricultural societies only, we are, afrald that this particular
provision cannot be fitted in that section. We have, therefore,.
thought fit to refain it in the section under review.

186. In the light of the above discussions, we recommend thaf
section 24 be renumbered as section 49 and be amended as under : —

SECTION 49—Prior claim of society—(1) Notwithstanding any--
thing contained in Sections 60 and 61 of the Code of Civil
Procedure,; 1908, and notwithstanding any provision in any other
law for the time being in force but subject to any prior claim of
the Government in respect of land revenue or any money recover-
able as land revenue—

(a) any debt or outstanding demand owing to a society by any
member or past member or deceased member shall be a first
charge,

(?) upon crops or other agricultural produce raised in whole
or in part with or without a loan taken from the society by
such member or past member or deceased member,

(i1) upon any cattle, fodder for cattle, agricultural or indus-
trial implements or machinery, or raw materialg for manufac-
ture or workshops, godown or place of business, supplied to or
purchased by such member or past member or deceased member
in whole or in part from any loan whether in money or goods
given him by the society, and
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(ii3) upon any movable property which may have been hypo-
thecated, pledged or oihérwise mortgaged by a member with
the society and remaining in his custody ;

¢b)- Any outstanding demands or dues payable to a housix?_g
society by any member or past member or deceased member ir
respect of rent, shares, loans or purchase money or any other
rights or amounts payable to such society, shall be a first charge
upon his interest in the immovable property of the society.

‘Explanation.—The prior claim of Government in respect of dues
,other than land revenue shall be restricted within the meaning of
sub-section (1) to the assets created by a member out of ihe -funds
in respect of which the Government has a claim.

(2) No property or interest in property which is subject to
a charge under sub-section (1) shall be transferred in any manner
without the previous permission of the society and such transfer
shall be subject to such conditions, if any, as the society may
impose.

(3) Any transfer made in contravention of sub-section (2) shall be
void and any member {ransferring any property and any person
.acquiring or abeting in the acquisition of, such property which is
subject to a charge under sub-section (I) shall, on conviction, be
punishable with imprisonment for a term which may extend to
six months or with fine which may extend to five hundred rupees.

(4) N otwith_standing anything contained in sub-sectiong (2) and (3)
a society which has as one of its objects the disposal of - produce

of its members, may provide in ifs bye-laws or may otherwise
contract with its members,—

(a) that every such member shall dispose of hi
through the society, and - P is produce

(b) that any member who is found guilty of a breach of the

bye‘laws Qr Of any SuCh contract Shall. réimburs "e y i r
f,he 1053 determlI\Ed n SuCh manner as ma y b i i
1 ' e SPECIﬁed m the

187. Charge on immovable property of me ing
certain s_ocieties.—-Section 24-AA cj[:i)ealgr w{th tlgb2£;rl;%r?x:u ;;Lgdf?’owg
interest in land and prescribes the procedure for creating such ch rge.
The two points }'nade out are whether the system of declarat o
the form prescribed by the Rules requires an amendmeént 1¢;n »
corresponding  section of the Bombay Land Reven do e
whether a copy of the declarati oe Code and

_waell on is to be se : :

The latter procedyu:e is followed. We do nattfi;&eif‘:lz;f;egmtrar.

‘mske a legal provision forl the purpose ; But we ur ge that theASS:r{. o

~of this Section vis-a-vis the Bombay Land Revenue Code gn:;]%n
¥ 1
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examined. This. declaration ig in respect of lands and interest im:
jands and such other interests, as may be specxﬁed therein..
Bvery borrower owning lands or having interest in. lands as.
a tenant, has to make this declaration and unless he does
fhat, he is not entitled to exercise his right as a member. This
declaratlon can be varied with the permission of the sociely in
favour of which the charge is created; but no member is [ree to
alienate any part of the lands until the whole amount borrowed by
him together with the interest is paid in full ; but the standing crop
is allowed to be dlienated with the previous permission of the
society. A member is free o execute a mortgage bond in favour of
the State Government under the Bombay Canal Rules for the supply-
of water, The societies mentioned in this section ave those concerned
with the provisions of agricultural credit and others in respect of
which the State Government issues an order.

188. The title of the section 24-AA is ‘“charge on immovable
property etc.”, but the section provides for the alienation of the
standing crops with the previous permission of the society. Since
the facility for the alienation of the crops will defeat the purpose of
the crop loan system and the provision for transfer has already
been made in the preceding section, we recommend that the proviso
to clause (iv) be deleted. Beyond this, we recommmend no amendment
of the section, which was amended in 1956, following the enactment
of -the Bombay Tenancy and Agricultural Lands {(Amendment) Act,
1955. We, therefore, recommend that Section 24-AA be renumbered’
as Section 50 and be amended as under : —

Secrion 50—Charge on immovyeable prope?'ty of members borrow-
ing from certain societies.—~Notwithstanding anything contained in
this Act or in any other law for the time being in force-—

{I) any person who makes an application to a society of which
he is a member for a loan shall, if he owns any land or has
interest in any land as a tenant, make a declaration in the form
prescribed by rules. -Such declaration shall state that the
applicant thereby creates a .charge on such land or interest
specified in the declaration for the payment of the amount of the
loan which the society may make to the member in pursuance of
‘the application and for all future advances, if any, required by
him, which the Soc1ety may make to him as such member
subject to such maximum as may be determined by the society
together with interest on such amount of the loan and advances;

(2) any person who has borrowed a loan from a society of which
he is a member before the date of coming into force of the:
Bombay State Co-operative Societies Act, 1957, and who owns anv
land shall as soon as possible, make a declaration in the form and’
to the effect referred to in sub-section (I) and no such person shall,.
unle¢s and until he has made . such .declaration, - ‘be”entitled tOP

‘exercise any right as a member of the society,
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(3) any person who has borrowed a loan from a society of
which he is a member before the date of the coming into force.
of the Rombay Tenancy and Agricultural Lands (Amendment)
Act, 1955, or any other Act in any part of the S_ta‘re and has any
interest in land as a tenant shall, as soon as possible, make a decla-
ration in the form and to the effect referred to in sub-section (1)
.and no such person shall, unless and until he has made such
.declaration, be entitled to exercise any right as a member of the
society ;

(4) a declaration made under sub-section (1), (2) or {3) may he
varied at any time by a member with the consent of the society
in favour of which such charge is created ;

(5) no member shall alienate the whole or any part of the land
or interest therein specified in the declaration- made under sub-
section (1), (&) or (3) until the whole amount borrcwed by the
member together with interest thereon is paid in fuil :

Provided that it shall be  lawful to 3 member to execute
-a mortgage bond in favour of a Mortgage Bank or the State
‘Government in respect of such land or any part thereof under
ihe Bombay Canal Rules made under the Irrigation Act, 1879, for
the supply of water from a canal to such land or any part thereof ;

(6) any alienation made in-contravention of the provisions of
:sub-section (5) shall be void ;

(7) subject to the prior claims of the Government in respect of
land revenue or any money recoverable as land revenue and to.
‘the charge, if any, created under an award made under the
Bombay Agricultural Debtors Relief Act, 1947, or any other Act
in any part of the State there shall be a first charge in favour of
‘the society on the land or interest specified in the declaration

made un‘dex sub.-gection (1), (@) or (3) for and to the extent of the
dues owing by him on account of the loan ;

(8) notwithstanding anything contained in Chapter X-A of
qubay Land Revgnue Code, 1879, the Record gf Rights c;n:i}:
tained under the said Chapter shall also include the Barticulafs

of every charge on land or interest creat :
under sub-section (), (2) or (3). ed under a declaration

Explanation—For the purpose of thi o 8 ity -
ek s Section “society” shall

(a) any resource society,
are agriculturists and the
credit for its members; or

the majority of the memb i
: y moers of which
primary object of which is .to obtain

(b) any society or any society of the clas £ .
in this behalf by the State Gov § Of Societies specified
.order. eroment by a general or special
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189, Deduction from salary to meet Society’s. cluim in cerlain
<¢ases.—Section 24-A of the Bombay Act was added in 1942 and
improved in 1948 and further amended in 1954, in order to provide
facilities for employees’ Societies to recover the1r dues from members
-out of the members’ salaries and wages. In regard to the operation
-of this Section, two difficulties have cropped up. Firstly, the
-employers are u.nder the impression that the mere intimation of the
revocation of the agreement by a member is sufficient for them to
-discon‘inue the arrangement; even though sub-section (2) provides
that it is to continue “ so Iong'as such debt or demand or any part of
it remains unpaid ”. It is arguéd that they have no means to know
whether {he debt is outstanding or not and, therefore, they are
-entitled to presume that the intimation is preceded by the payment of
the debt. We, therefore, recommend a positive provisicn to ithe
effect that the employer, shall continue fo deduct unless and until the
Society intimates.

190. Secondly, sub-section (2) permlts an empioyer to pay the
.amount so deducted to the society “ within 14 days from the date on
which such deduction is made ”. Section 5 of the Payment of Wages
.Act lays down the period before which employees have to be paid by
their employer. The phraseology used in the Co-operative Societies
.Act entitles the employer to pay the deducted amount to the society
‘within 14 days from the date on which the Payment of Wages Act
‘requires the employers to pay wages. In other words, while the
.object of this section is to facilitate the working of the employees’
-Societies, it has unwittingly enabled the employers to wuse the
:societies’ funds for a fortnight. The date of deduction is also
:a matter for interpretation. We have come across instances, where
employees’ Societies and their members have lost thousands of
rupees, because some unscrupulous employers are able to take
:advantag.: of the lacuna and of inadequate penalties for the offence.
We think that the liability for payment to the society should
‘be specific and the penalty for failure to honour it should also be
-detarrent. We appreciate that an employer must have sufficient
‘time to adjust the wage accounts of each member. The system
.adopted-is that Societies send the deduction sheets usually 10 days
before the date for payment of wages and salary and no employer
has, to our knowledge, experienced any difficulty in that behalf. The
Madhya Pradesh Act, Section 19-B provides that if the employer fails
to deduct the amount or makes default in remitting it, the society
-shall be entitled to recover the amount from the employer as
an arrear of land revenue. We consider this as a wholesome provi-
sion in addition to the provision for penalties already prescribed,

191. A plea has . been made by employees’ societies, that they
should have a prior claim over the provident fund under this Act
and a suitable provision should be made for the purpose. These are
‘benefits primarily meant for the period of retirement from service
and we do not think that societies should have a prior charge on
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retiremert benefits. True, where the management co-operates withe
a society or where the members as sureties of borrowers ar vigilent,.
the society recovers its dues from the members as soon as they
receive the retirement benefits from the employer. But we do not
think that this unofficial arrangement should be recognised by law
and, therefore, reject the suggestion. Sub-section (I) lays down that
the agreement must specify the amount. It has been pointed out to
us that a member has to execute such an agreement on each occasion,
when he borrows, since the amount borrowed varies. It is, there-
fore, suggested that the amount as may be specified in the agreement
be deleted, We do not accept this suggestion on the ground that the-
inconvenience or hardship is not material and the agreement cannot.
be vague.

192. Ouv attention has been drawn to cases in -espect of which
societies have lost funds because firms which had deducted the.
societies’ dues from the wages and salary of their employees under
this section ¢id not pay the societies for months together and later
went info iiquidation. We are also told that in these cases, the
Society’s claim was treated as an ordinary -claim since upon the
deducticn of the amount from the wages and the payment of the
balance, the employees’ wages are deemed to have heen paid fully..
To provide for such a contingency, we recommend ihat the Payment.
of Wages Act be suitably amended to clarify the posilion that ihe-
wages would not be considered to have been fully paid under that
Act, unless and until the amount deducted out of ihe wages under
this Section is paid to the society. We further recornmengd that this.
section should provide that the amount deducted, but not paid, should

rank on par with wages unpaid in the case of liquidation proceedings
ete, affecting employers. g

193. We, tnerefore, recommend that Section 24-A 2 .
as Scction 51 and be amended as under : — be renumbered.

SecTion Bl—Deduction from salary to meet so¢:

: iety’s claim in:
certain cases,—(I1) A member of 3 society may execute an agree--

ment in favour of the society providing that i o7 :
competient to deduct from the I'zalary gr wag}elsspzr;glln?g ctlo Sl??nl'll kl?e
the employer such amount as may be specified in the agresment a g
to pay the amount so deducted to the society in satisfzct{on f .

debt or other demand by the member to the Society ok any

(2) On the execution of such agreement the e shall i
requlre.d by the society by a requisition in Writxi?lgl?::jr Sshe;ll if sor
the society does not intimate that the whole of such debt oxl') donq .
has been paid. make the deduction in accordance with the agr ooy
and pay lhe amount so deducted to the society, as if it we%’ee:rg?;;

of the salary, or wages payable on th ; : -
Paymeont of Wages Act. © day as required uader the-
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(3) If after the receipt of a requisition, made under sub-sec-
tion (2), the employer at any time fails to deduct the amount specifi-
ed in the requisition from the salary or wages payable to the member
concerned or makes default in remitting the amount deducted to the
society, the society shall be entitled to recover any such amount
from the employer as an arrear of land revenue and the amount so
due from the employer shall rank in priority in respect of the
liability of the employer equal to that of the wages in arrears,

(4) The provisions of this section shall also apply to all such
agreements of the nature referred to in sub-section (I} as were in
force on the date of the commencement of the Bombay Stale
Co-operative Societies Act, 1957,

(5) Nothing contained in this section shall apply {0 persons
employed in railways (within the meaning of the Constitution),
mines and oil-fields.

194, Funds not to be divided.—An important principle on the basis
of which co-operation works is that it is an association of members
and not of capital. The members are, therefore, not entitled to
receive even in the event of liguidation anything more than what
they had paid to the Societies as share capital. The reward for
capital or for patronage can only come out of the profits from the
year’s operaiion. Therefore, only . profits can be divided and not
other funds. We think a specific provision is mnecessary for ‘the
purpose even though Rule 26 prescribes that without the sanction of
the Registrar, no part of the funds shall be divided, without meeting
the entire expenditure. The correct position shouid be that the
distribution. of profits should be regulated and the division of other
funds should be prohibited. In this section we propose to provide
for theslatter and deal with the question of profit in the following
sections.

195. A point has been raised as to whether remuneration to
a member for the services rendered to a society can be paid. The
Madras Act.provides that a member may be paid remuneration out
of the funds. We are afraid, that though the intention is to pay for
the services rendered, the provision as it is would enable a society
to pay out of the capital to the member. The i1emuneration {o
members is of two types. Where he is an employee, he earns his
remuneration as an employee and not as a member, and there is no
question of paying him by dividing the funds. Where a question of
honorarium tc a member for working in his capacity as a member
exclusively arises, it needs a closer examination. The members are
expected to work for the benefit of the ‘society and sheuld not
ordinarily accept any honorarium. At any rate, a society should not
pay honorarium if if runs in a loss, because the word honorarium will
have no meaning in that case. In Bombay State, particularly in the

1-4 Qb 2437—7
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urban sector, the system of honorarium has taken a eurious form in-
asmuch as persons, employed elsewhere as full-timers, are able to earn
much more hy way of honorarium than they do as full timers. In
ceriain societies, the honorarium itself is ftreated as a part of the
expenditure and is not subjected to the approval of the general body,
which remains in the dark about the quantum of expenditure the
society. has incurred on the services of its own members, We feel
that this aspect of the working of the co-operative societies may have
to be inquired into by the Registrar.

196. So far as the Act is concerned, we are of the view that
a provision should be inserted whereunder no part of the resources of
a society except the profit should be available for distribution, and do
not favour to exclude even the honorarium payable to members
therefrom. We, therefore, recommend that Section 52 be added as
under : —

SecTION 52—Funds not to be divided—No part of the resources,
other than the net profit, of a society shall be distributed among its
members by way of bonus or dividend, honorarium or otharwise,

197. Appropriation of Profits.—Section 38 of the Bombay Act places
restriction on dividend. Section 39 lays down the quanium of net
profit to be appropriated towards Reserve Fund. Section 38-A pro-
vides for coniribution towards Educational Fund of the Bombay
State Co-operative Institute. Section 40 deals with restrictions on
distribution of profits and Section 42 provides for contribution to
charitable purpose. Rule 22 mentions about distribution of profits
as the heading, but actually provides how the profits should he
calculated. Rule 23 explains that dividend includes bonus though
the heading is distribution of bonus. Rule 24 provides for the pay-
ment of dividend in arrears in certain circumstances subject to a
ceiling and for the creation of the Dividend Equalization Fund at
the option of the society and lays down that no society shall declare
a dividend at a rate exceeding that recommended by the Committee
Rule 25 amplifies Section 40 regarding the patronage dividend I{ul@:l
26-A deals with the rate of contribution to Educational Fund. We are

of the view that all these sections together wit
be properly codified. & ith the rules should

198. The order for appropriation of profit sould be, in opini
laid down in the Act itself. A society works primarilir fo:‘gl: I:;;lﬁgg.’
tive benefits of its members and, therefore, the building up of it
strength must have a priority over anything else. For this purpo ]
it Is necessary tha}t the profit available for appropriation Ilr)luglg ;e
arrived at after meeting fully the expenditure necessary for condueti :
its business and providing for other expenditure which is likely t 1}10g
incurred as a result of the activity during financial year Thg f? e
the definition of net profit, as distinct from gross Proﬁ't o tizdg::g

profit, which is to be appropriated should be specific. We, therefore
! )
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suggest that a provision be made laying down that a society shall
determine ifs net profit after deducting from its revenues, establish-
ment charges, interest payable on loans and deposits, working expenses
including repairs to property, rent and taxes, depreciation and audit
fees and after providing for bad debts and writing off capital expendi-
ture in whole or in part and capital losses incurred but not adjusted
against any fund created out of profits, Furthermore it is necessary
to lay down on the lines of existing Rule 22 that in calculating the
profits of a society for the year, all accrued interest which, is. overdue
shall be deducted from the gross profits of the year and accrued
interest in the preceding year but recovered during the year shall be
added. '

199. As regards appropriation, the first priority should be for build-
ing up the strength of the society. From this point the creation of the
Reserve Fund and other funds assumes a higher priority. Next in:
order stands the reward for capital by way of dividend. Once this is
made, the law requires a society to contribute to the Educational Fund.
After these gbligations are fulfilied, a society should be able to distri-
bute patronage dividend and donate sums out of profit to charitable pur-
poses and appropriate the balance according to its bye-laws. We,
therefore, recommend the following Section as Section 53.

SectioN 53—Appropriation of - profits.—(1) A society earning
profit shall calculate nef profit by deducting from the gross
profits for the year, all accrued inlerest which is overdue for
more than six months, establishment charges, interest payable
on loans and deposits, audit fees, working expenses including
repairs, reént, taxes and depreciation, and after providing for or
writing off bad debts and losses not adjusted against any fund.
created out of profit. A society may, however, add to the net
profit for the year interest accrued in the preceding years but
actually recovered during the year. The net profit thus arrived
at, together with the amount of profit brought forward from the
previous year, shall be available for appropriation.

(2) A society may appropriate its profit to Reserve Fund, any
other fund, the payment of dividend tfo the members on their
share, to the contribution to Educational Fund of the Bombay
State Co-operative Union, to the payment of bonus on the basis of
support received from members and non-members to its business,
to payment of honorarium, and towards any other purpose as may
be specified in the bye-laws. Provided that no part of the profit
shall be appropriated except with the approval of the Annual
General Meeting and in confirmity with the Act, Rules and Bye-

laws,

200, Reserve Fund.—Section 39 of the Bombay Act requires every
society which can derive a profit to maintain a Reserve Fund and

- Qb 2437--Ta
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prescribes the quanium in terms of the percentage of the net profit.
Certain witnesses testified before the Committee that the percen-
tage of contribution out of net profit to the reserve fund should be
lowered in the case of societies whose reserve fund equalled the
paid up capital. We have compared the provision in the Bombay
Act with several other Acts and find that the provision in the
Bombay Act is very reasonable. In the case of Vidarbha and
Marathwada their present Acts require that such societies irrespec-
tive of their class have to carry one-fourth of their mnet profifs to
the reserve fund. The Hyderabad Act further provides that an
additional one-tenth of the profits should be carried fo the reserve
fund where the same is not equal to the paid up capital Wie,
therefore, do not think that any hardship will be caused to a society
by the existing provision especially in view of the fact that the
members cannot get any high return for their capital. - The section
also provides for the mode of investment of reserve fund by stating
that it can be used in business and invested, subject to the provi-
sions of section 37, as the State Government, may direct or, with
the previous sanction of the State Government in some public
purpose,

201. The provision regarding investment of the reserve fund has
been the subject cf controversy. The permission tq use the reserve
fund in the business of the Society is a privilege conferred by the
Bombay Act, because it forms the-ultimate security for its creditors.
Other Acts have provided that it should be invested outside the busi-
ness and the Standing Advisory Committee qn Agricultural Credit

. of the Reserve Bank recommended at its fifth meeting that this fund
should be invested outside the business “until such time as the fund
equals the paid up capital”. This was an attempt to have the best of
the provisions in the Bombay Act and in other States. The question
was elaborately discussed in‘the State Co-operative Council which
felt that especially in the case of agriculfural societies, it would be
cruel to expect such societies to invest their reserve fund outside the
business and make up the gap in the required fung by paying a high
rate of interest. A similar difficulty will arise in the case of salary
earners’ societies. The case of banks stands, however, on a different
footing and it is desirable in their case to ensure that they invest their
reserve fund outside the business. We, therefore recommend an
appropriate change in the Section. '

202. The mode of investment of the fund of a societv h i
down.in Section 37 of the Bombay Act and we do not gndiis}z:fxg 13112
propriety of empowering the State Government, even subject to the
provisions of section 37, to direct the mode of investment of th
Reserve Fund under section 39. Again, this section empowers the
State Government to permit the use of the reserve fund of a Sociate
for some public purpose which is likely to promote the objects of t;‘y
Act or for some purpose of Provincial or local interest. Ag st tlcsl
earlier, the object of the reserve fund is to provide h s state
strength and impart stability to the saci e requisite

. . lety and
credited to this fund must easily be availabfya ?f tl:gtefuirgo£§1t'e tz) gi
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used, even with the approval of the State Government, “for some
pubhc purpose likely to promote the object of thig Act,” etc we are
afraid the object of creating the fund itself will be defeated We,
therefore, recommend that the provision regarding the State Govern-
ment’s power to approve mode of investment or the use of fund for
some public purpose should be deleted,

203. In view of the above discussion we recommend that Section 39
be renumbered as Section 54 and should read as under :—

SecTION 54—Reserve fund.—(I) Every society which does or can
derive profit from its transactions shall maintain a reserve fund.

(2) In the case of resource or Producers’ Society at least  of the
net profits of the society each year shall be carried to the reserve
fund and in the case of any other society at least 1/10th of the net
profit of the society each year shall be carried to the reserve fund,
and such reserve fund may be used in its business by a society other
than a co-operative bank or may be invested in accordarce with
the provisions of Section 58.

204. Restriction on dividend.—Section 38 of the Bombay Act
restricts the dividend to 6% per cent. For Vidarbha, Rule 40 made
by the Madhya Pradesh Government under the Act of 1912 enables a
society to pay a dividend of more than 6} per cent. with the sanc-
tion of the Registrar. In Madras the ceiling on dividend is 9 per
cent, but it varies with the class of societies. A suggestion has also
been made that in view of the rise in the Bank rate, the original
ceiling of 73 per cent, should be re-introduced in Bombay. This
question is not a point of law but of policy and we do not propose
to make any recommendation thereon. So far as the restriction on
dividend is concerned Section 40 carries two provisions, viz., in the
case of a Resource Society with an unlimited liability and without
shares, profits cannot be distributed without the order of the State
Government. An unlimited liability society having shares has the
same restriction, for the first 10 years. We presume that the word
“ distribution” has been used in connection with the payment of
dividend and the question of paying any dividend in the case of
societies with no share capital does not arise. The relevant provi-
sion is, therefore, unnecessary. Secondly, a provision hag been made
for the payment of dividend to the State Government on its shares.
We have recommended in paragraph 114 that the State Government
should be a member and, therefore, as a member, it would be entitled
to the dividend. Consequently no specific provision is necessary for
the purpose. It is, however, desirable to provide that no dividend
shall be paid without the approval of the general meeting and that
it will not exceed the quantum rtecommended by the Committee,

205. In the case of consumers’' and producers’ societies a provi-
sion has been made for distribution of a portion of the profit also to
non-members to the extent and under the conditions prescribed by
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the Rules or the bye-Jaws. It appears to us that the words * dividend,
bonus and distribution’ require to be clarified. In Section 2 we
have defined dividend as “the interest paid to a member on the
share capital of a society out of its profits and includes bonus pro-
vided it is paid on capital.” Similarly we have defined bonus as
“ dividend paid to a member or a non-member .qut of profits of a
society on the basis of his contribution to the business of the society.”
Asexplained by us earlier in a co-cperative organisation the remunera-
tion for capital should be limited. The ‘case of reward for support
to the business of a society, however, stands on a different footing.
The practice of paying dividend on the basis of patronage is the
sheet anchor of co-operatign and there is no need to impose any
restriction on its quantum. We have already provided that-even
such distribution can only be out of profits. The section under review
restricts the practice of patronage dividend to consumers’ and pro-
ducers’ societies but since it is custcmary for credit societies to accept
deposits of non-members it is desirable that the practice should also
be extended to such societies. The same Rule applies to housing
sociclies, In fzet Rule 25, though it seems to be ultra vires, the Act
is comprehensive and we have chosen to adopt it.

206. Rule 24 framed under the Bombay Act enables a consumers’,
producers’. housing and farming society to pay dividend higher than
61 per cent. in any year if ii has paid less than 4 per cent. in any
0. the preceding years subject to certain conditions. The underlying
idea of this Rule is that a society belonging to any of these groups
takes time to build up its profit earning capacity and should there-
fore, have the facility of paying at least 4 per cent. d'ivide,nd on
an average. We unanimously agree that this facility should bhe
congefied for 10 years following the year of such deficit between
a dividend of 4 per cent. and a lower dividend paid earlier. With
thg exqep?mn of the Chairman, all of us are further of the viéw that
this ppnplple of giving a fair deal to the members of certain cla;ses
of societies should be extended to other all classes of societies. Our
propogal is that if any society is unable to pay dividend at é} er
cent. in respect of any year, the law should enable it t¢ make f d
the deficit by paying the balance of such dividend out of fugtu(x)-
profits accruable during the two years immediately succeedin the
year of such deficit. In our opinion, this is g fair proposal b e
the reward for capital is restricted by the law tg a E;n i of
6} per cent. and the members should, therefore be entitai}e{(limfIL . hqf
fair re.ward. so long as the profit permits. The Chairman ofth15
pommlttge is, however, opposed to the Proposal on the e :
3t seeks .mgilrectly to convert the maximum permissiblgrogr-ld. that
::lntoda mxmmtt_xrn on})g, carries with it an element of cumlflati\;;((:!i?sid

end, a practi i i -

practice which is not heard of i any other country and

"y Producers’, housing and
hat is presently en-
e. He is afraid that
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such a facility would not be also conducive to the strengthening of
the reserve fund. In our opinion; the apprehensions expressed by
the Chairman are far-fetched. We, therefore, recommend subject

to the dissenting note of the Chairman, that the necessary provision
be made.

207. The same rule empowers a society to create.a dividend equa-
lisation fund .out of ifs profit. But this ean be done only so long
as the total fund does not exceed the amount representing 64 per
cent. of the paid up capital. We are unable to comprehend the uti-
lity: of this restriction. Theoretically, if a society is able to earn
profits by economising its expenditure and have a surplus after
meeting all the statutory obligations, we do not see any objection
10 any effort fo build up such fund. In actual practice it may not
be easy for a society to have bumper profits in order to sirengthen
this fund. The object of this fund is to facilitate the payment of
dividend during a lean period when abnormal economic conditions
might not enable a society*to secure enough profits for paying a divi-
dend. So long as the reward for capital, subject to restrictions which
the Act has imposed, is not considered undesirable, we feel, the
building up of this fund without any restriction is desirable. With
the foregoing modifications, we recommend that section 38 be added
to the Act as section 55. The section as amended reads as under: —

SecTion 55—Restriction on dividend.—(1) No society shall pay
a dividend out of its net profits to its members on its share capital
at a rate exceeding 6} per cent. inferest, and no resource society
on a basis of unlimited liability in which the members hold shares,
shall pay a dividend until 10 years from ihe date of registration of
the society have elapsed. Provided that if any consumers’, produ-
cers’, housing or farming society is unable to pay a dividend of
4 per cent. in respect of any year, it may pay additional dividend,
representing the difference between the dividend paid for-ihat
year and the dividend of 4 per cent. out of profits in future years
at any time not later than 10 years immediately succeeding the
year of such deficit. Provided further that if any-society other
than a consumers’, producers’, housing or farming scciely is unable
to pay a dividend at 6} per cent. in respect of any year it may
make good the deficit by paying an additicnal dividend out of profits
in the two years immediately succeeding the year of such deﬁcxt

(2) A society may credit in any year a sum not exceeding 2 per
cent. on the paid up share capital to a fund called the “Dividend
Equalisation Fund” and no withdrawal from such fund shall be
made except for the purpose of paying the dividend, without the
‘previous sanction of the Registrar.

(3) Notwithstanding anything contained in sub-section - (1)
a society classified either as consumers’ or producers’ or resource
or housing, may pay bonus to its members and persons who are
not members to the extent and subject to the conditions prescribed
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by the Rules or byelaws of such societies provided that no
resource society on a basis of unlimited lability in which the
members do not hold shares shall pay any bonus without the
general or special order of the State Government in this behalf.

Explanation—No society shall make any payment under sub-
sections (1) and (3) or any appropriation under sub-section (2)
without the sanction of the annual general meeting. The annual
general meeting may reduce the dividend recommended by the
committee ; but it shall not be within its powers to declare a higher
dividend.

208. Contribution to Educational Fund of the Bombay State Co-
operative Union—Section 39-A of the Bombay Act lays down that
a society paying a dividend to its members at a rate of 4 per cent.
or more, has to coniribute to the educational fund of the Bombay
State Co-operative Union at such rate as may be prescribed. We
beg to point out that the name of the Institute given in the section
is the Bombay State Cosoperative Institute. The Bomhay Provincial
Co-operative Institute has changed its name to the “Bombay State
Co-operative Union”. The operation of this section is not quite
satisfactory and complaints have been received by us that many
societies have not been making the contribution and there is no
facility available for arbitration, etc., in order to recover the Insti-
tute’s dues.

209. It appears to us that the office-bearers of many societies are
not conscious of their obligations and there is a tendency to avoid
payment. For arresting this trend, a drastic remedy is necessary.
We, therefore, suggest that no dividend should be allowed to be paid
unless this contribution is paid where a society is required to make
the contribution. Secondly, we beg to recommend that the officers
of the society concerned should be held personally liable for failure
to pay this contribution. We think this is the only effective method
of ensuring the legal responsibility of the societies to support the
third arm of the co-operative movement, ie. training, education and
propaganda, through the Institute. As regards quantum, this has
been prescribed by Rule 26-A and has been linked with t,he dividend
and we do not recommend any change therein at least for the time
being even though in Marathwada, it is payable under the Hyderabad
Act on the basis of profit. We, therefore, recommend that section 39A.
be renumbered as section 56 and be read as under:.—

Section 56—Contribution to educational fund of th
State Co-operative Union.—(1) Every societyf\t;hich ]:iedi\ref mz-)ay
dend to its members at a rate of 4 per cent, or mgre, shall ivi.
bute towards the educational fund of the Bombay State Co. contri-
Union at such rate as may be prescribed. Operative
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(2) No society liable to contribute towards the educational fund,
shal]l pay a dividend to its members unless the said contribution
is made to the Bombay State Co-operative Union. An officer or
officers wilfully failing to comply with the requirement of sub-
section (1) shall be held personally liable for "making good ihe
amount to the Bombay State Co-operative Union.

210. Contribution to charitable purpose~—Section 42 of the Bombay
Act enables a society to set aside a sum not exceeding 20 per cent.
of its net profits and to use it from time to time for a charitable
purpose. From the wording of the Section, for both the purposes,
the Union’s sanction is required and the requirements in respect of
the reserve fund and the contribution to the educational fund have
to be fulfilled. When the Section was first incorporated, there was
a good deal of debate in the Bombay Legislative Council over the
guantum and getting the approval of the Union, and the Ccuncil
rightly turned down the suggestion that the approval of the Kegistrar
should not be provided for as a safeguard. Secondly, the limit of
20 per cent. was put in the hope that societies could make their
maximum contributions for such purpose. In Marathwada, the same
Yimit is operating because the Hyderabad Act follows the Bombay
Act. In Vidarbha, it is 10 per cent. In actual practice, we are not
aware of any society contributing more than 10 per cent. of its profits
to a charitable purpose. We, therefore, recommend that the limit
should be lowered from 20 per cent. to 10 per cent. We are also of
the view that co-operation should have a first claim on such contribu-
tions. We also opine that the Union’s sanction is unnecessary for
setting aside the sum. It should, however, be essential for utilisa-
tion only. We recommend an approriate change.

211. The section, as amended, should be renumbered as Section 57
and should read as follows : —

Secrion 57—Contribution to charitable purpose—~A. sociely may
'set aside a sum not exceeding 10 per cent. of its net profits, after
providing for the reserve fund as prescribed in sub-section (2) of
section 54 and for the educational fund, as prescribed in section 56
and utilise, with the approval of the Bombay State Co-operative
Union, from time to time, the whole or part of such sum in
contributing to any co-operative purpose, or to public purpose, or
to a charitable purpose, as defined in section 2 of the Charitable
Endowments Act, 18390,

212. Investment of funds~—Section 37 of the Bombay 3ict and
Rule 27 regulate the investment of funds of societies, The scction
permits investment or deposit of funds of societies in the Govern-
ment savings bank, trustee securities, shares and instruments backed
by security of any other society with limited liability, in banks
approved by the Registrar and in any other mode permitted by the
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Rules or the State Government. In regard to Government. savings
bank, we submit, the correct nomenclature should be the Po_stal
Savings Bank. Though the Act gives priority to the postal savings
bank it may be noted that this was-done in 1925 when co-operative
banks were not sufficiently developed. We, therefore, submit that it
should be the primary duty of all co-operatives to invest or deposit
their funds in their financial agencies. In sub-clause (c) “on the
security” would mean advance and not investment. This is
obviously meant to permit investment in the debentures or the
security issued by any other society. Again, the object of the proviso
in the sub-clause is to permit investment in societies with limited
liability only. The cumbersome wording has been simplified by

recommending the deletion of the words ~ beginning from “ Provi-
dent” to “one”.

213. A suggestion has been made to. us that investment in societies
registered outside the State should be permitted with the approval
of the Registrar since that would encourage the co-operative move-
ment in the country and at the same time provide the safeguard
against bad investment in a society. - Besides, there are several
societies with the country as their area of operation. We endorse this
suggestion subject to safeguards. Sub-clause (c¢) does not categori-
cally state that investment can only be permitted in respect of
societies registered in the State but the definition given in section 3
defines society as one registered under this Act. We, therefore
recommend that the Rules should provide for this. , ’

214. Clriluse (d) permits investment in any bank or person carrying
on thgz business of banking approved for this purpose by the Registfar
In this clause “ the person” referred to is by implications the i'ndige:-
nous banker. In 1925 when the Act was enacted probably it might
have been necessary to permit the deposit of funds with indigencus
bankers. .T_he State has been well served with the co-operative
banks and joint-stock banks, and we do not think that societies’ fuvr;ds

should be allowed to be deposited with indi
whom no law has control at present. e igenous bankers over

would prove injurious to the movement, praéz;crllcct: “;iearei}afgim’
Compames‘ Act refers to “banking companies”, we recomme ?*i\n%
the word “ banking companies” should be USe:-l instead of “nb. °k%,
' The clause also suggests that the approval of the Registrar i '{En ]
without strings. It might, however, be desirable from th o o be
the safety of funds for the Registrar to impose conditionse p{? lm.:.Of
to the stat}xs of banking company, both in regard to th aceording
mode of investment and deposit. ° Juantum and

h We, theref :
after the word “ Registrar” the word crezore, recommend that

. &« on spa

: e” be added.
215. Rule 27 further elaborates the provision ;
- v i
stating that funds can be invested with t%e ;::;?rrilot;;l siiit;izﬁ 3; t?,y
‘ 1 of the
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Registrar in (a) shares of the Reserve Bank of India, (b) loans raised
by local auothorities, {c) purchase or lease of land or building, and
(d) construction of buildings. The shares of the Reserve Bank of
India were trusiee investments and therefore fell under section 37 (b)
and there was no question of getting the previous sanction of the
Registrar. These shares ave at present owned by the Central Govern-
ment and the provision is out of date. The shares of the State Bank
and of the Finance Corporations are also trustee securities and we
do not see any need to provide for any such investment under the

Rules.

216. As regards loans raised by the local authorities in Bombay.
State under the authority of the Local Authorities Loans Act, we beg
to submit that it should not be necessary to get the previous sanction
of the Registrar for such investment because the State Government
scrutinises the application of the local authority concerned for raising
the loan before it is allowed to approach the money market and we
do not understand how the Registrar can term the investment in such
a loan as unsafe when the State Government has approved. We,
therefore, do not like the idea of providing for Registrar’s approval
in this respect. Besides, when any authority raises a loan in the
money market, it is usually open for a week or so and we are
afraid’ it is not administratively possible to get the Registrar's
sanction, and complete the application before the subscription list
is closed. The only point which remains in this connection is that the
bonds of the local authority are not easily negotlable and it would be
desirable to discourage this type of investment in the case of small
societies. But this is a problem  which can be tackled by ihe
Registrar by issuing general instructions to the societies.

217. On the question of investment in property, we are of the
view that the Registrar’s previous sanction is absolutely essential
and the onus of convincing the Registrar that such an investment
is advantageous to the society in the conduct of its business and that
such an investment would not handicap it in the matter of conduct-
ing the business should lie on the society.

218. Sub-rule (2) of Rule 27 deals with the investment of urban
banks in respect of the surplus being the difference beiween the
funds available for lending and the funds actually lent. The Rule
confers the privilege on urban banks with a paid up capital of
Rs. 50,000 and reserve fund of Rs. 50,000, of at least 10 years zge and
classified as “A” or “B” at the last statutory audit. It is not
clear from the Rule whether the intention was to insist on the two
standards in respect of owned funds separately. The object seems
to assure that an urban bank should be of a good size. For instance,
an urban bank with a paid-up share capital of Rs. 1 lakhs can be
considered as safe as another one with a paid-up capital of ‘Rs. 50,000,
and reserve fund of Rs. 50,000 We, therefore, recommend that
instead of twc separate standards it would be better to provide for
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owned capital of Rs. 1 lakh. The conditions are that the s_hares or
debentures of a company in which investment Is to be per}mtted has
to be approved by the Bombay State Co-operative Bank’s Associa-
tion and that such investment is not to exceed 5 per cent. gf the
deposit and 15 per cent. of the surplus funds. The proportion of
investment in preference and ordinary shares and debentures has
been laid down at 10 per cent., 5 per cent. and 15 per cent, of the
surplus funds,

919. This mode of investment in shares of joint-stock companies
has been the subject of controversy at the all India level. It was
debated in the Registrars’ Conference in 1947. At this Conference
the co-operators in Bombay State led by the then Registrar strongly
defended the need for allowing the urban banks scope for such invest-
ment on the ground that only a wider scope for investment at
a remunerative rate would enable them to tap deposits by successfully
competing with schedule banks, The opposite view was that the
surplus funds of a society must be invested within the co-operative
movement. A compromise was, therefore, effected at this Conference,
The view point propagated by the co-operators in the Bombay State
at that time has been further strengthened by the present situation

when the money market is tight and the competition between banks
for attracting deposits is acufe.

220, In the actual operation of this Rule the ceiling of 5 per
cent. of the deposit liability or 16 per cent. of .the surplus funds
whichever is lower has operated as a heavy brake to achieving the
objective of permitting such investment. The deposits of urban banks
are by and large savings deposits. The choice of shares and deben-
tures is made by the Association after having due regard to negotia-
bility, stability and regular dividend paying capacity. With these
conditions a little more relaxation is, in our opinion, necessary. At
present most of the joint-stock banks have been paying intere.:st on
savings deposits at 24 per cent. If urban banks were to raise depo-
sits at this rate and were to invest the surplus in Government secuy-
rity with a yield of about 2} per cent. after paying the tax, the
will have no margin left for management of the funds. We s,ubmi{
that this particular difficulty requires a more sympathetic treatment
if the urban banking movement in this State has to grow further
We, therefore, recommend that instead of 5 per cent. of the deposits
and 15 per cent. of the surplus whichever is less, it should be ulr)hi h
ever is higher. We do not, however, recommend any change ch;

the ceiling on investment in preference shares i
ordinar
debentures. ’ y shares and

221. The problems discussed in paragraphs 215-22
tackled by revising the relevant rule. From the pzoigt h(?fvih toAb:
the only provision desired by us is that the Registrar should beir tcc’l
with powers to regulate the investment of a society or a clé:: Ef
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societies.. Having regard to the discussion of the issues in paragraphs
212-220, we recommend that section 37 be renumbered as section 58
and be read as under : —

SECTION 58—Investment of funds—(1) A society may invest or
deposit its funds : —

(2) in a Central Bank or the State Co-operative Bank ; or

(b) in the State Bank of India ; or

(¢) in the Postal Savings Bank ; or

(d) in any of the securities specified in section 20 of the Indian
Trusts Act, 1882; or

(e) in the shares or security bonds or debenures issued by any
other - society with limited liability ; or

(f) in any banking company approved for this purpose by the
Registrar and on such conditions as the Registrar may lay down
from time to time; or

(9) in any other mode permitted by the Rules or by general
or special order of the State Government.

(2) Notwithstanding anything contained in sub-section (1) the
Registrar may order a society or a class of societies to invest funds
in a particular manner or may lay down conditions regarding the
mode of investment of such funds.

222. Employees’ Provident Fund—Section 41 of the Bombay Act
deals with provident fund. It lays down that a society may estab-
lish a provident fund for members or servants in accordance with
bye-laws and may contiribute to such provident fund from its aect
profits provided the fund shall not be used in business and shall be
invested in accordance with section 37 and shall not form part of
the asset of the society. Originally when this section was inserted
it was meant to regulate the provident fund of the members. This
was because the member’s savings were mobilised under the provi-
dent fund scheme, a type of recurring deposit. In 1948 this section
was amplified so as to include the employees’ provident fund hut the
consequential changes in the section were not made with the result
that the contribution of a society to its employees’ provident fund
has been made conditional to its ability to earn net profit.

223. It has been established by the Industrial Law in this country
that the provident fund is a part of remuneration, with the only
difference that whereas the wages are paid every month, the provi-
dent fund, represeniing employees’ contribution as well as the em-
ployers’ is paid at the time of retirement and subject to certain
conditions. Naturally, therefore, the provident fund must be a charge
like the wages on the current expenditure even before the profit
or loss is arrived at. Since this is an item of revenue expenditure,
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we submit, it should not be linked with the net profit. We have
received representations from the societies that audit objections have
been taken against them because they have been treating their
provident fund as items of expenditure, before arriving at the profit.
As the'section stands, the objection is valid. We, therefore, urge
the Registrar to issue instructions to auditors not to take serious
notice of the breach pending the amendment of the section.

224, As regards the section, we find that the Provident fund is of
two types, one for members and other for employees. In the case
of the former, it is a type of deposit and we submit that no provision
in the Act is necessary for regulating the terms on which a deposit
should be accepted when the Act does not lay down conditions for
other types of deposits. We, therefore, recommend that the heading
“Provident Fund"” should be prefixed by the word ¢ Employees’”.
Secondly, we recommend that the reference to net profil should be
deleted and the power for governing the provident fund should be
prescribed.

225. Certain rules have been framed by the Registrar in this
connection ; but we are afraid they are outmoded. For instance, we
find that one of the rules permits a society to forfeit an employees’
Provident fund for the financial loss on account of his fault. We are
afraid that this is .against the Provident Fund Act and the Scheme
and the object of the fund itself, which is to provide money after
retirement for the benefit of the family. One point remains in this
connection. This arises from the operation of the Central Provident
Fund Act under which all contributions to the provident fund have
to be handed over to the Provident Fund Commissioner appointed
by the Central Government. Such societies require to be exempted
Ko;n‘tthﬁ: Rules, A provision for this purpose is necessary in the

ct itself.

226. We, therefore, recommend that section 41 be re ber
section 59 and should read as under:— renumbered as

SECTION 59—Employees’ Provident Fund.—(] \
establish a provident fund for its employees( i;tﬁn%h?gﬁlztgaﬁnﬁz
paid the contributions made by its employees and by the societ
Such provident fund shall not be used in the business of the society
and shall not form part of the assets of the society and shall b‘é

invested under the provision of section 58 and sh - .-
in the manner prescribed. all be administered

(2) Notwithstanding anything contained in sub-sect;
dent fund established by a society to which the Em
dent Fund Act, 1952, is applicable shall be governed

on (1), a provi-
ployees’ Provi-
by that Act,

227. Power to direct affiliation to a federal sociefy -
tive structure has been built on a federal basis andyéanTl;: g? ength.

ened only when affiliating institutions impart strength torer;ggtel;;
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federal society and the latier gives the same in return-to the former.
It i this concept which has prompted the movement to build up the
pyramid. The bill of 1948 fo amend the Bombay Co-operative Socie-
ties Act had the object of achieving “ progressive de-offictalisation of
control over the co-operative movement.” Introducing the bill in
the Bombay Legislative Assembly Shri V, L. Mehta, the then Minis-
ter for Co-operation said, (Bombay Legislative. Assembly Debates,
Official Report, February 21, 1948, page 121),

“It is only a very modest attempt in this direciion which we seek
to introduce through this piece of legislation that is represented by the
insertion of the definition of a society called tha Federal Society, and it
is the desire of Government that in course of time it will be through these
federal societies principally that the working of co-opevative societies of
all types. will be. governed and regulated, subject fo - such ultimate
authority and sanction as Government reserve io themselves under this
law and must reserve to themselves under any future law for the enforce-
ment of the provisions of this Act, the Rules and the byelaws made there-
under,” -

228. Certain obligations have also been imposed in regard to
improved working of societies on federal societies by the Act. We
are, however, of the view that if Federal Societies and their affiliated
societies were to be brought closer together and the movement were
to be integrated, the prerequisite is that every society must be
affiliated to its federal society. At present it is voluntary. We find
that Section 46A of the Government of India Act, 1912, as adopted by
the Government of Madhya Pradesh and presently applicable to
Vidarbha empowers the State Government to direct all or any of the
societies in a specified area to get-themselves affiliated to a co-opera-
tive institution or a co-operative federation whose constitution and
functions can also be regulated by the State Government. Though
the provision for compulsory affiliation is restricted o only ‘one type
of co-operative institutions, we see in this provision a wider import
inasmuch as the need for compulsory affiliation has been recognised.
At the same time we beg to record that all federal societies are not
sufficiently strong to impart strength to their affiliated institutions nor
is their constitution sufficiently democratic and progressive. It is for
this reason that we do not recommend = unconditional compulsion.
The effort to bring a federal sociely and its affiliated instifutions
closer must be forged in progressive stages and it is with this object
that we recommend that the Registrar who is competent to decide
and who knows how the steps should be taken will be the best person
to exercise this discretion,

229. To achieve the abovementioned objects, we recommend that
a new Section, Section 60 be added as below :—

Section 60—Power to direct affiliation to-a federal society—
The Registrar may, by general or special order, direct that all or any
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of the societies situated within a specified ‘area shall be affiliated
to a Federal Society or Federal Societies in such manner ancé on
such conditions as the Registrar may, by general or special order,
determine from time to time. The constitution and functions of_ a
Federal Society in respect of which an order of compulsory affilia-
tion is mada shall be regulated by him.

230. Bar of jurisdiction of Courts—The structure of the Co-
operative Law has been based on the theory that difference of opinion
affecting the working of societies should not be subject to any civil
litigation but should be resolved expeditiously by amicable methods
and by avoiding the fine points of law while ensuring a fair decision.
It is, therefore, necessary while providing the machinery under the
law for this purpose that -the parties to the dispute are not given
additional opportunities of going to a court of law. Section 51 of
the Bombay Act bars suit in a civil court in respect of matters con-
nected with the winding up of a society. In Madras, the question
was recently reviewed by the Madras Committee on Co-operation and
a specific provision for barring civil suits forms an integral part of
each of the several sections under its recommendations. The matters
included are Registrar’s power to decide certain questions, division
and amalgamation of societies, amendment of byelaws, costs of
inquiry and inspection and liquidation proceedings.

231, In Bombay State the legal opinion differs in the absence of a
specific section as to whether the decision on-particular question is
beyond the jurisdiction of courts, The Bihar and Orissa Co-operative
Societies Act, 1935, has a specific provision in Section 57. This pro-
vision has been amplified by the Orissa Co-operative Societies Act
1951. Section 134 in this Act is, in our opinion, most comprehensivé
and we recommend that this Section be adopted as section 61 of the Act
recommended by us and Section 51 of the Bombay Act of 1925 be
deleted. The relevant section proposed by us will read as under : —

_ SecrioN 61—Bar of jurisdiction of Courts—(1) Save in so far as
is expressly provided in this Act, no Civil or Revenue Court shall
have any jurisdiction in respect of : —

(a) the registration of a societ
amendment of its bye-laws,
of a society and the manag
thereon ; or

y or its bye-laws, or of any
or the dissolution of the committee
ement of the society on dissolution

(b) any dispute required to be ref

. . erred to th i
his nominee or Board of nominees fo ¢ Registrar or

r decision ;

(¢) any matter concerned with the wind; .
tion of a society. winding up and dissolu.
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(2) While a society is being wound up no. suit or other legal
proceeding relating to the business of such society shall be pro-
ceeded with or instituted against. the liquidator as such or against
the society or any rnember therecf on any matter touching the
affairs of the society, except by leave of the Registrar and subject
to such terms as he may impose.

(3) All orders, decisiong or awards passed in accordance with
this Act or the Rules shall be final subject to the. provisions for
appeal .in this Act and no such order, decision or award shall -be
liable. to be challenged, set -aside, mod}ﬁed revised or. declared
void in any-court upon merits or upon any grounds whatsoever
except for want of jurisdiction.

-4 Qb 2437—8
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CHAPIER VIIL
MANAGEMENT OF SOCIETIES.

232. Efficient management of societies is the key to the progress
of the co-operative movement and we attach considerable importance
to this Chapter which deals with the provisions relating to manage-
ment of societies. The Bombay Act, 1925, has no separate Chapter
dealing with this aspect of the law. The various sections which
should have been legitimately grouped together in this Chapter have
been scattered. The final authority, subject to Act, and the Rules
and the byelaws is the members of society. The provision for giving
them a voice in the management has been made in Section 12 (annual
general meeting) and section 13 (special general meeting). The
election of the managing commitee which manages the day-to-day
affairs of the society is governed by the byelaws. The powers
relating to the appointment of a new committee or removal of.the
existing members of a committee have been assumed by the State
Government under Rule 48. Section 71 (2) (g)- empowers the State
Government to frame rules for the appointment, suspension and
removal of the members of the committee and other officers and for
laying down procedure at meetings of the committee and for defining
the powers and duties of the committee and other officers. Last year,
a new Section, Section 46 (B), was added to the Act empowering
the State Government to appoint an Administrator,

233. It is true that these provisions together with the byelaws have
served the purpose effectively. But we are of the view that powers
such as those relating to suspension of the Committee are so drastic.
that they should be specified in the Act itself. The consequences of
such suspension should also be dealt with by the Act itself. Besides
the minimum functions of different agencies which manage a societyz
also require to be specified. This Chapter deals with the main aspeet
of management. It covers (1) final authority of a society, (2) annual
general meeting, (3) special general meeting, (4) committee its
powers and functions, (5) acts of societies not to be invalidated
(6) power to appoint Government nominees, (7) suspension of com-
mitee, (8) nomination of commitee, (9) appointment of an adminis-
trator, (10) appointment of managers, secretaries, etc. and
(11) Registrar's powers to determine termg and conditions of e'mploy-
ment in societies, to enforce performance of obligations, and to seize
the records of a society in certain circumstances. New provisions
have been favoured in respect of 1, 4, 5, 6, 10 and 11 and the scope of
the existing sections regarding other heads has been amplified,

234, Finol authority of a society—Subject to the provisi
the Act, Rules and the byelaws, the final authority eofp::l:é?;; ?:
vested in the members themselves and it is but proper that the law
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should recognise it. We, therefore, recommend that a new ‘Section,
Section 62 be added as under : —

SecTioN 62—Final authority of a society.—Subject to the provi-
sions in this Act and the Rules, the final authority of every society
shall vest in the general body of members in‘ General Meeting
summoned in such a manner as may be specified in the byelaws :

Provided that where the bye-laws of a society provide for the elec-
tion of delegates of such members, the final authority may vest in
the delegates of such members elected in the prescribed manner
and assembled in general meeting.

235. Annual General Meeting—Section 12 of the Bombay Act
dealing with the annual general meeting requires every society to
hold it within three months after the date fixed to make up its
account for the year, permits the Registrar to extend the period for
holding such meeting by a period not exceeding three months and
empowers the Registrar to disqualify any officer responsible for the
default for being elected for a period extending up to three years
and to fine the servant of the society. In this connection, we beg
to point out that the business before the annual general meeting has
not been specified, but it is left to the byelaws. We are of the view
that the minimum business to be transacted at such a meeting should
be indicated in the Section itself.

236. The object of the annual general meeting is to provide an
opportunity to the members to know fully the state of affairs of the
society in the light of the information that is made available to them.
The Companies Act, 1956, has, therefore, elaborate provisions dealing
with the business to be transacted at the annual general meeting,
apart from the provisions relating to the period within which these
meetings have to be held. Section 210-of the Companies Act requires
the Board of Directors of a Company to lay before the annual meeting
a balance sheet and a profit and loss account. Section 211 prescribes
the form. and contents of the balance sheet and the profit and loss
account. Section 215 requires that the balance sheet and the profif
and loss account should be authenticated on behalf of the Board of
Directors and the profit and loss account and the Auditor’s report
should be attached thereto. Section 217 makes it obligatory for the
Board of Directors to attach to the balance sheet its report and pres-
cribes the points with which it should deal. Provision has also been
made in the Companies Act, for filing the copies of the balance sheet
with the Registrar of Companies and for the publication of additional
information in respect of certain types of companies,

237. We concede that Co-operation is mainly meant for persons
with small means and the percentage of literacy in the rural areas
is still low, but submit that the primary object of the annual general
meeting is to apprise the members of the precise financial position

1-a Qb 2437—8a
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of their society and the manner in which its business was hapglled
during the preceding year. Unless, therefore, ele!oorate provisions
are prescribed to ensure the disclosure of authentic information to
the members, the object of the Act itself will be deteated, since the
members will not be able to judge the strength of _their. society.
Secondly, the days, when as Sir Malcolm Darling described, the
officers of the society remembered the transactions until the Secre-
tary was available to write them down in the books, are over.

233. Bombay State has made considerable advance in literacy,
even in villages where the practice of submitting an elaborate report
on the working of societies has been well developed. Besides, the
average working capital of an agricultural credit society in Bombay.
State was as high as Rs, 11,553 in 1955-56 and with the accepted
policy of promoting large-sized co-operatives, it should be -possible
for almost all co-operative societies in the State to have a qualified
personnel for managing their affairs. We have, therefore, come to
ihe conclusion that an elaborate provision in the Act on the lines of
the one in the Companies Act will not be a handicap to workers in
the co-operative field. On the contrary, it would enable societies to
reach a better understanding with their members and would prove
of great educative value to the public at Jarge. The co-operative
laws in Germany and Sweden have the same provisions as those
referred to in paragraph 233. Some of the provisions which we
favour have already been incorporated in the Bengal Co-operative
Societies Act. In order, however, to safeguard the interests of small
societies, we recognise that the form in which the accounts.are to be
presented and the information is to be disclosed in the annual report
of the Committee, should be left to the discretion of the Registrar,

who should be vested with powers for framing the necessary
regulations.

239. A representation has been made to us that th i
3 months for holding the annual general meeting 'ig tog E}T;gdar?é
this should be extended so that with the permission of the Registrar
a meeting can be held within 9 months from the date of ﬁnallf
making up the accounts. We are afraid, that the importance of the
annual meeting will be completely lost and the objective will be
defeated by permitting any further extension. Even the bigger
societies have their branches confined to Bombay State and only
a few have branches outside. Our enquiries show that they had been
experiencing no difficulty in getting in time the required statements
of accounts, from their branches. As regards others, we do not think
that any sotiety can have any genuine difficulty in conforming to
the formalities within the period presently prescribed and opine that
for meeting the difficulties in exceptional cire

] ) cumstances, t i
trar’s power to extend the period of 3 months is more thi'n 23&32&5;:-

We, therefore, do not recommend an h : 11
provision in Section 12 (1), y change in the existing



117

240. In regard to the presentation of accounts, the present practice
is to insist on income and expenditure accounts as well as profit and
loss account in the case of all societies. This duplication, in our
opinion, is superfluous. In the case of societies, where business is
for profits, the profit and loss account js necessary. In the case of
others, the same objective can be served by the income and expendi-
ture account. - We have, therefore, deemed it necessary to
differentiate between the profit and loss account and the income and
expendiiure account. The changes suggested by us in sub-section (2}
-are only consequential. :

241, We, therefore, recommend that Section 12 of the Bombay Act
dealing with Annual General Meeting be renumbered as Section 63
and.be amended as under : —

SeCTION 63—Annual General Meeting.—(1) Every society shall,
‘within a period of three months after the date fixed for making up
its- dccounts for the year under the Rules for the time being in
force, call a general meeting of its members :

Provided that the Registrar may, by general or special order,
extend the period for holding such meeting by a period not exceed-
ing three months. . '

(2) At cvery annual general meeting of the society, the
Committee of the society shall lay before the society a balance-
sheet and profit and loss account for the year .in the manner
prescribed by the Registrar by general or specific order for’ class
or classes of societies.

Explanation.—In the case of a society not carrying ihe business
for profit, an income and expenditure account shall be placed before
the society at the annual general meeting, instead of profit and loss
account and the references to profit and loss account, profit, and
loss in this Act, shall be construed in relation to such a society as
references respectively to the “income and expenditure account”,
“ axcess of income over expenditure”, and “excess of expenditure
over income ”,

(3) There shall be attached to every balance sheet laid before the
society in a general meeting, a report by its Comimittee, with
respect to: - '

(a) state of the society’s affairs, (b) amounts, if any, which it
proposes to carry to any reserve either in such balance sheet or
any specific balance sheet, and (c) the amounts, if any, which it
recommends, should be paid by way of dividends, bonus and
honorarium to the honorary workers. The Commitiee’'s report
shall also deal with any changes, which have occurred during the
year for which the accounts are made up, in the nature of the
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society's business. The Committee’s report shall be signed by its
Chairman or any other member authorised to sign on behall of
the Committee,

(4) At every annual general meeting, the balance-sheet, th‘e
profit and loss account the Auditor’s report and the Co;nrmttegs
repurt shall, be placed for adoption and such other business will
be transacted as might be laid down in the bye-laws and of which
a due notice has been given. '

(5) If default is made in calling a general meeting within the
period or the extended period, as the case may be, as prescribed
under sub-section (I} or in complying with sub-sections (2), (3) and.
(4), the Registrar may by order declare any cofficer or member of the
Committee whose duty it was to call such a meeting and comply
with sub-section (2), {(3) and (4) and who without reasonable
excuse failed to comply with sub-sections (1), (2), (3) and-(4), dis-
qualified for being elected and for being an officer or a member of
the Committee for such period not exceeding 3 years, as may be
specified in such an order and, if the officer is a servant -of the
society, fine him to an amount not exceeding one hundrad rupees.

(6) Any fine imposed under sub-section (5) may be recovered in
the manner provided by the Code of Criminal Procedure, 1898, for

the recovery of fines, imposed by a Court as if such fine was imposed
by a Court,.

242. Specigl General Meeting.—Section 13 of the Bombay Act,
1925, prescribes the circumstances in which a special general meeting
may be called. If the majority of the Committee decides, the
holding of the meeting is optional. A suggestion has been made that
instead of “may” the word “shall”, should be used. The courts
have interpreled the word “may" to mean “shall” in certain
circumstances. In actual practice, when the méjority vf the
Committee decides, it is impossible that such a special general
meeting will not be held. We, therefore, reject the suggestion. It
shall also be called within one month on the requisition in Wri'ting
of one-fifth of the members of a society, or at the instance of the-

Registrar, or at the instance of an officer of a federa] soei "
et S0
the society hag been affiliated, ciety to which

243. Certain witnesses pointed out that the requisiti
of the members involved a danger of such meef?ing bl:irrllg fegﬁggifsg
f‘mvolouf grounds and, therefore, * 1/5th” should be substi;cuted b
1/3rd ", Others pointed out that 1/5th itself wag 5 high ceiling ii

aving an extensive ares of
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of major societies, in respect of which one-fifth will be too big. We,
therefore, recommend that the necessary facility should be provided
by the bye-laws of a society.

244. The present section compels holding of such a meeting at the
instance of the Registrar and a suggestion has been made that the
Auditor and an Enquiry Officer should also have similar powers.
The functions of an Auditor and an Enquiry Officer are to report
their findings to the Registrar and the law does not conceive of
independent zction being taken by any of them. True, in certain
State Co-operative Laws, such a provision is found, but, we are
afraid, it is redundant espe‘cially when the Auditor or the Enquiry
Officer can make out a case before the Registrar and the Registrar
can then demand such a special general meeting. As regards the
initiative of a federal society, the danger of two federal societies
demanding the meeting simultaneously apprehended in certain
quarters seems to us unjustified. Even assuming theoretically that
two federal societies will demand such a meeting, the officers calling
such a meeting being the same, can comply with the demand by
holding only one such meeting. We do not, therefors, reccmmend
any changes in sub-clauses (2) and (3) except a nommal one e,
substitution of the word “ Committee” in place of  “officer”, in
sub-clause (8), since the Commitftee of 'a federal society alone is
contpetent to act and the officer is the only agency to communicate
that action.

245. Though the Section provides for the holding " of a special
general meeting in certain circumstances, it may be that such
a meeting may not be called by the Commititee. If is also possible
that the annual meeting itself may not be called under Section 12.
We, therefore, consider it necessary to provide for such a contingency
in order to ensure that the annual general meeting and the special
general meeting are called. It Is-but natural that this power of
calling meetings in such circumstances should be vested in the
Registrar. We, therefore, propose to provide for this as well as for
matters arising from such action. This includes the procedure for
presiding over such meetings, the legality of their decisions and the
payment of expenses. The penalty for failure to call a special general
meeting is also necessary and we propose io provide for it.

246. We, therefore, recommend that Section 13 of the Bombéy Act
of 1925, be renumbered as Section 64, and should be amended as
under : —

Secrion 64—Special general meeting.—(I) A special general

meeting may be called at any time by a majority of the Committee—
and shall be called within one month,

() on the requisition in writing of one-fifth of the members of
the society, or of members the number of which is specified in the
bye-laws for the purpose; whichever is lower, or
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(ii) at the instance of the Registrar, or

(iit) in the case of a society, which is a mem]oer of a federal
society, at the instance of the Committee of* such Federal
society.

(2) Where any officer or a member of the Committee whose
duty it was to call such meeting and who, without reasonable
excuse, failed to call such meeting, the Registrar may by an order
declare such officer disqualified for being a member of the Caom-
mittee for such period not exceeding three years as may be speci-
fied in such order, and if the officer is'a servant of the society,
impose a fine not exceeding one hundred rupees.

(3) If the Committee or an officer or officers of the society refuse
or fail to call a meeting in accordance with the Section 63 or 64
(1) or if in the opinion of the Registrar, there be no Committee or
Officer or Officers competent under the Act, Rules and bye-laws to
call the meeting, or if there be a dispute regarding the competence
of the Committee, officer or officers to call the meeting, ".the
Registrar shall have the power to call the meeting himself, in such
manner and at such place and time as he may direct and for con-
sidering. such matters as may be specified by him." At such meet-
ing, the Registrar may either preside himself or authorise some
other person by an order in writing to preside and the Registrar
or the person authorised by him to preside, shall have the power
to conduct the meeting, and any resolution passed at the meeting
shall be valid.

(4) The Registrar shall have the power to order that the expen-
diture incurred in calling the meeting upder sub-section (3) shall
be paid out of the funds of the society or by such person or persons
who, in the opinion of the Registrar, were responsible for the
refusal, or failure to convene the meeting under sections 63 and
64.

247, Committee.—Although the members of a society are the
masters and are expected to look after their society, the day-to-day
affairs have to be entrusted to a Committee appointed by them.
The composition and qualifications of the Committee therefore
assume a great significance. Certain disqualifications such as'
default, non-payment of dues, insolvency are usually provided in
the bye-laws. Certain societies have gone a step further to provide
a qualification in respect of share-holding. The Greek Law lavs
down qualifications in respect of education and training for persojrrls
eligible 1o seek election to the Committee. The importance of the
qualification has been brought home by the failure of several sociessf
ties in this State. We, however, concede that the time has not
éome to copy the provisions in the Gree i i
therefore, lrax'slr.';lke no recommendations 011{1 Iila'xw i ihis country. We,

is particular
the problem of sound management; but beg to urge thke anggg;rzﬁ
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and federal institutions to use their powers and nnuence for ensur-
ing that qualified and trained persons alone are elected to the Com-
mittees. Since the Act has to provide for suspension of Committee,
‘ete., we consider it necessary to provide a section in spite of the defini-
tion of Committee given in section 2, dealing with management of a
society by a committee, and its powers, functions and duties.

248. Another point which _requires to be covered by the Act
relates to the validity of an Act even when certain defects in the
appoiniment of the authority are discovered later on. The absence
of any specific provision is likely to encourage unnecessary litigation.
The object of the Aect should, however, be to prevent it. We note
that the Madras Co-operatwe Soaetles Act (Section 63) and the
Bengal Co-operative Societiés. Act (Section 131) have made the
necessary provisions. We, therefore, recommend the addition of
two new ‘Sections—Section 65 deallfng with the committee, its
powers and functions and section 66 for validity of acts inspite of
the defects discovered subsequently The text of the Sections recom-

mended.- 1s g;lven below : —

SECTION 65—Committee, its powers and functions—The manage-
ment of every society shall -vest in a° committee constituted in
accordance with this Act, the Rules and the bye-laws which shall
exercise such powers and perform such duties as may be conferred
or imposed respectively by this Act, the Rules and the bye-laws,

. SEcTION 66—Validation of Acts.—(1) No act of a society or a com-
mittee or any officer done in good faith in pursuance of the business

“of the society; shall be deemed 1o be invalid by reason only of some
defect subsequently discovered in the organlsatmn of the society cr
in the constitution of the committee or in the appointment or elec-
tion of the officer or on the ground that such an officer was disquali-
fied for his office. .

. (2) No act done in good faith by any person appointed under this
Act, the Rules and the bye-laws shall be invalid merely by Teason.
of the fact that his appointment has been cancelled by or in conse-
quence of any order subsequently passed under this Act Rules and

the bye-laws.

(3) The Registrar shall decide whether any act was done in good.
faith in pursuance of the business of the society and his decision

shall be final.

249. Power to appoint Government nominees—To evercome the
shortcomings arlsmg from the position referred to in paragraph 247,
Co-operation in Bombay State has developed the technique of rein-
forcing the management of societies by representatives nominated to
the committee by the Registrar and the financing agency. - This is
done under the bye-laws of a society. The question of nomination
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has, however, assumed considerable importance in view of the concep-
tion of State Partnership in Co-operation. The Scheme appoint-
ing Government nominees has three aspects, viz. (1) the quantum of
Government Nominees, (2) their powers and privileges and (3) their
liabilities. The Rural Credit Survey Committee made its recom-
mendations in 1954¢. The Government has not, however, reached the
final decision. In the absence of a specific direction from the State
Government on this issue, we have to rely on the cq-operative opinion
as expressed by the State Co-operative Conference and by the
Bombay State Co-operative Banks’ Association, and have formulated
our proposals against that background. We therefore, request
Government to make appropriate changes in our recommendations if
they are deemed necessary in light of the ultimate decision on the
subject,

950. The Rural Credit Survey Committee was of the view that
ordinarily, Government should not be allotted more than three of
the seats on the directorate for nomination of its representatives,
At the same time, Government should, on certain specific. matters,
have overriding powers, for example, the power to reverse or modify
the decisions of a society and to impose a decision of its own. The
matter to which these powers should be related fall broadly under
two categories, viz. (1) financial policies, and (2} larger objectives of
loaning policies. The Committee further suggested that detailed

items under these heads should be worked out in the light of local
conditions. '

251. After examining these recommendations the All-India Co-
operative Congress held at Patna in March 1955, decided that Govern-
ment nominees should not be more than one-third of the number of
members on the Board of Directors or three directors, whichever
was less. The Congress further recommended that special powers of
the Government should be confined only to the loan policy and to
matters falling within the category of its financial policy and that
Government should not interfere in the day-to-day administration of
a society. It also specified the conditions subject to which this inter-
ference should be allowed. At the Sholapur Conference
views were expressed. The State Co-operative Council v&;hich dis-
cussed the recommendations, felt that the power of veto should l:e
used sparingly and that too in respect of policy matters and the
quantum of Government nomination should not be more than o
third of the elected members of the Committee and should not "
any case, exceed three. The Bombay State Co-operative Ba;ﬂ;?’
Association, however, felt that only one nominee of Govern
appointed directly or through a Financing Agency would 'servmf}‘?t
purpose. On the basis of the foregoing discussions, we py ume
that co-operative opinion favours that the Govemment, sho llc)lesum'e
‘nate not more than three representatives. o2 omi-

The princi
method of their selection are, however, administratitgem ;tlzgr ;1;3

similar
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we do not consider that the law should restrict the freedom of the
Government in regard to the choice of their nominees. For the
purpose of the Act, it would be enough to lay down that Government
shall have power to appoint nominees on the Committee not exceed-
ing three.

252, A question arises as to whether the power of veto in the
Government, as recommended by the State Co-operative Council,
should be vested in the Government nominees. In actual practice
the presence of the Registrar’s nominee and the representative of
a Central financing agency at the meeting of a Committee serves
as a check against the Commitiee going the wrong way and when
these representatives are opposed to any decision, the tendency is
either fo postpone it or to abandon it. Theoretically, it would be
wrong to presume that the interests of the society can better be
safeguarded by outsiders than the representatives enjoying the con-
fidence of the members themselves. - We, therefore, opine that the
power of veto should not be vested in the Government nominees
and should be exercised either by the State Government or by the
Registrar. This is again a matter, which should, in our opinion, be
decided by Government in consultation with the representative co-
operative opinion and need not be provided for in the Act itself.

253. An ancillary point arising from this is the proposal made
by .the Registrar that the nominated members may direct a society
in wriling to desist from taking action on any resvlution of -the
managing committee or its sub-committee until it is approved by
the Registrar and may appeal to the Registrar against the-decision
and the Registrar’s decision should be final. We are, afraid, this
provision is radically a departure from accepted co-operative princi-
ples. If Government nominees differ from the elected members,
they are entitled to record in the minutes of the commitee their
dissent and, on so doing, the liability arising from the decision
of the majority will rest on those who are parties to the decision.
They might also inform the Government of the decision and the
latter can take appropriate action. But to restrain the elected
representatives will mean that the society has to be .at all times
at the mercyof Government nominees. In view of this, we do not
think that any restrictive provision is necessary in the Act to curb.
the freedom of the Committee in the matter of taking a decision by
a majority.

254, 'The other point relates to the position of the Government
nominees in respect of their duties, responsibilities and liabilities.
We are of the view that the difference between an elected member
and a nominated member should only be confined to the source of
allegiance and there should be no difference between them in regard
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to their right, duties and liabilities. We, therefore, recominenfi that
the following new section renumbered as Section 67 be added:—

SEecTIoN §7—Power to appoint Government nominee.—Where the
State Government has subscribed to the share capital of a society,
directly or through another society, or has guaranteed the r{épayment
of the principal and payment of interest on debentures issued by
or loans raised by a society, the State Government shall have the-
right to nominate not more than three representatives on the
committee of such a society in such manner as may be determined
by the State Government from time to time. The memnbers so
nominated shall hold office during the pleasure of the State
Government or for such period as may be specified in the order
under which they are appointed and such member on assurning
office shall have all rights, duties, responsibilities and liabilities
as if he is a member of the Committee duly elected.

255. Suspension and nomindtion of @ Committee and appointment
of an Administrator.—Section 71(2) (g) empowers the State Govern-
ment {0 frame rules in order to provide for the appointment, suspen-
sion and removal of the members of a Committee and other officers
and for the procedure at meefings of the Committee and for 1ihe
powers to be exercised and the duties to be performed by the
committees and other officers. Armed with this authority, the
Government has framed Rule 48, dealing with powers of the State
Government to appoint a new Committee or to remove any or all
members of a Committee. Last year, Sectfion 46-B wag added to
the Act, providing for the suspension of the Managing'Commitf:eé
and the appointment of the adminisirator. Section 46-B requires
the Stale Government to issue show-cause notice before issdting
an order of suspension and appointment of an administrator. Rule 48§
does not prescribe how the members of a committee shall be removed
but insists that the new committee shall not consist of more th:'ﬂ;
9 members and it shall possess the qualifications specified in the
bye-laws and can hold office for a period not exceeding 3 yearsr or for
a pgnqd during which the member or members s?;spendec'i were
entitled to remain in office. It further provides that except in the
case of an emergency, the State Government shall consult the
Chairman of the financing agency to which the society is affiliated
and give an opportunity to the committee or members of the society
to show cause why such an order should not be made. The b g
laws of supervising unions also empower them to suspend the ma—,j;a
ging committee of a society in consultation with the financing banks
The Bombay Provincial Co-operative Institute has suggested fha{;
these powers of suspension should be exercised by the f d‘ 1
societies subject to an appeal to the Registrar. v ecen

256. The position in respect of sus

. C pension o inati
a Committee requires to be codified pr " irstly ponation  of

operly. Firstly, there must be
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mismanagement of the affairs of a society.- We submit that “mis-
management ” should be defined by the Rules. Secondly, it is neces-
sary to lay down the procedure for suspending the committee or
any of its members. Equity demands that the society should have
a notice of the intention to supersede the committee and the
committiee should have an opportunity to be heard by the authority
concerned. Suspension of a Committee is by itself a drastic step
and proper safe-guards against the misuse of the powers have tc be
provided for. The Bombay Act and the Rules provide that prima
facie case has to be made out as a result of audit, inspection or
inquiry or otherwise and the financing bank, representing probably
the only strong federal society, should be consulted. In exiraodinary
circumstances, however, immediate action is necessary, even by doing
away wilh the procedure, in order to prevent a Committee from
frittering away the assets of the society,” A view has been expressed
that such a provision shall be ultra vires the Constitution and we
urge the Government to examine the legal aspect of this particular
provision which is in the Rules and which we consider absolutely
essential for serving the objectives of such a drastic step.

257, The next question is as to who should have the power to
suspend. In Bombay, the State Government has assumed this power,
bui in Uttar Pradesh and several other States this power has been
rightly vested in the Registrar. We opine that in the interest of the
Co-operative Movement and to avoid procedural delays in matters
in respect of which time factor is important, this change is overdue,.
Though -the initial order for suspension might provide for a specific
period the change of circumstances might necessitate either an
extension or shortening of the period of suspensioh and this should
also be brovided for.

259. Instances have come to light that the period between the
suspension of a Managing Committee and the nominafion of a new
committee or of an administrator is the period during which there
is every danger of the society’s record being destroyed or misplaced
or funds frittered away. There is also a time-lag between the
suspension of the Committee and the nomination of a new one and
during that period the society’s business is hampered. We consider
it. important to provide in the law for meeting both these contin-
gencies. It is also necessary to ensure that the suspended committee
hands over the records and the assets of the society to its successor.

.In connection with the first two contingencies, the objectives will
be served by providing that the charge shall be handed over to the
person. mentioned in the suspension order as competent to take
over the charge. This person may be either an individual officer or
a federal society. As regards the third contingency; section 49 of.
the Travenkore-Cochin Act is salutary and we propose to draw on
it while making a suitable recommendation.
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959. A point to be noted in connection with the nomination of
3 Committee is that where a Committee is suspended, persons
agreeing to be nominated are generally reluctant to take the office.
If, therefore, the choice of such persons is to be confined” to those,
who possess the qualifications prescribed in the bye-laws, it might be
extremely difficult to secure the right type of persons. We
recommend that this restricted clause should be deleted.

960. In certain cases, it would be desirable to appoint an
administrator and an advisory committee to advise him. We have
also provided that the acts, etc, of the nominated committee and
the sdministrator shall be binding on the society and the past
committee elected thereafter to which the charge is given after the
pericd of appointment expires. We, therefors, recommend that the
existing Section be divided into 3 Bections, ie, suspension of
a committee (Section 68), nomination of a committee (Section 69)
and appointment of an administrator (Section 70), and these should
be as under :—

SecTION 68—Suspension of committee—(1) If at any time,
whether in the course of or after an enquiry held under
Section 80 or inspection made under Section 81 or and if, the Regis—
trar has reason to believe that the committee or any of its members
or any officer is mismanaging or has mismanaged the affairs of
a sqmety or is negligent of the performance of the duties, imposed
on it or him, as the case may be, by the Act or the Rules or the
bye-laws or is otherwise acting in a manner likely to be prejudicial
to the interest of the society or is otherwise not - functioning
pro_perly, the Registrar may give notice to the Committee or an
of its members or any officer to show cause why it should not bz

dissolved and any of ifs members or
removed from office. any officer should not be

Provided that where the Registrar is satisfied th i

i - WT 1 at the

such a notice 1s‘]1kely to result in the frittering awa;siget}?:
assets of the society or in the destruction or misplacing of the
record of the society, the Registrar may dispense with the issue

of notice to the committee or any of its
as the case may be. v members or any officer

(2) If after giving such notice subject to iso i '
section (I) and after considering tlze explarf:;oxf roi‘frlso n sub-
by su;:l}t persorL the Registrar is satisfied that the s
any of its members or any officer is mis i i
ed the affairs of the society or is neglirgr;ﬁag}fnfhgr Iﬁ Tismanag:
the duiies imposed on it or him as the case may b(f b 0:}?1 ance of
the Rules. or the bye-laws or is otherwise acting in a my e
to be|pl‘?]\.1d101&l to the interests of the society or is tallinner. lkely
functioning properly, the Registrar may, O orwise not

thing contained in this Act or the Rules or ?ﬁ;“:;};i;?girégs .aIIW-
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the Committee and remove all its members or remove any of its
members or any officer from the office and direct the committee or
any of its members or any officer to hand over the charge of the
records and- -properties of the society to a person or persons
appointed by him .for holding the same in custody.

(3) If the Committee which has heen dissolved under sub-
section (2) or any of ifs members or any officer who has been
removed under sub-section (2) refuse to hand over charge of the
records and properties to the person authorised by the Registrar
under ~ sub-section (2), person or . persons so appointed by the
Registrar may apply through the Registrar to the Magistrate,
within whose jurisdiction the society functions to take steps to
secure the records and properties and the Magistrate may for this
purpose enter and search any place where he has reason to believe
that they are kept and may by warrant authorise any Police
Officer, not below the rank of Sub-Inspector, to enter and search
in such place or to seize such records and properties. The records
arid properties so secured shall be handed over to the person or
perscns authorised by the Registrar as the casz may be.

SkctioN 69—Nomination of Committee—(1) Where a committee of
a society has been dissolved and removed from office or any of
its members or any officer has been removed from ofiice under
Section 68, the Registrar may appoint a new committee consisting
of one or more members of the society or appoint a member or
members of the society or officer or officers as may be considered
necessary in place of the member or members or officer or officers
50 removed and such person or persons, as the case may be, shall
hold office for a period not exceeding 2 years, as may be directed
by the Registrar, from the date of his or their appoiniment :

Provided that the Registrar may from time to time extend such
pericd, but the total period of the appointment including the
extended period shall not exceed 3 years in the aggregate :

Provided further that the Registrar may, if he is satisfied that
it is not necessary in the interest of the society to have its affairs
managed by the person or persons appointed under this sub-
section, cancel the order and the person or persons so appointed
shall cease to hold office notwithstanding the period for which
such person or persons, as the case may be, were so appointed.

(2) Person or persons so appointed under sub-section (1), shall,
subject to the control of the Regisirar and to such instructions
as he may from fime to time give, perform the duties and
exercise the powers of the members of the committee or officers
of the society, as the case may be, notwithstanding anything
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contained in the bye-laws of the society regarding the qualifica-
tions of members for being members of the Committee.

(3) The Registrar may fix the remuneration payable fo the
persen or persons so appointed and the amount of such remunera-
tion and the other cost, if any, incurred in the management of
the society shall be payable from the funds of the society.

(9) Where .a Committee has been appointed by the Registrar
under sub-section (1), the committee shall, before the expiry of the
period of its appointment, arrange for the constitution of a new
committee in accordance with the bye-laws of the society and shall
hand over the charge of the records and properties to the new
committee at the expiry of the period of its appointment. All
acts done or purported to be done by the committee appointed
under sub-section (I) during the period the affairs of the society
were carried on by the committee shall be binding on the new
committee and society. -

SecTioN T0—Appointment of en Administrator—(1) Where the
Registrar has suspended a committee of a society under Sec-
ticn 68 and is satisfied that it is desirable in the interest of the
society to have its affairs managed by an administrator, the
Registrar may, by an order published in the Official Gazette,
appomnt an Administrator to carry on the affairs of the society.
The Administrator so appointed need not be a member of the
society and shall hold office for such period not exceeding 2 years
as may be specified by the Registrar ;

Provided that the Registrar may from time to time extend such
peried, bug .the total period of his appointment including an
extended period shall not exceed 3 years in the aggregate

(2) The Administrator may be assisted and advised ' hy
- sed " by such
persons not exceeding five as may be appointed by t ¥
anc: shall, subject to the control of i:hep Registra¥ ahzdeteoglzggﬁ '
instructions as he may from time to time give i L
powers and perform all the functions of the cor%mi‘,ct:: ﬁlf'c%fli -s%léietgre
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the land revenue or any sum recoverable'

un order directing
_funds of the society
lon and expenses in



129

arrears of land revenue and he or they -shall, so far as the funds
{0 the credit of ‘the society admit, comply with the order of the
Registrar.

(4) If at any time during any period or extended penod ‘referred
to in sub-section (1) it appears to the Registrar that it is no longer
necessary to continue to carry on affairs of the society as afore-
said, the Registrar may by an order direct that the management
of the society shall be handed over to a duly constituted ccmmittee.
Upon the election of such committee, the Administrator shall hand
over all the records and properties to the cornmitiee so elected and
all acts done or purported to be done by the administrator during
the period the affairs of the society were carried on by them shall
be binding on such Committee and the Society.

261. Appomtment of Managers, Secretaries.and other Officers.—No
Act in any State vests the powers in the Government or in'a féderal
society to appoint Managers, Secretaries and other officers to manage
the affairs of a society. The West Bengal Act enables the Govern-
ment to depute such an Officer at the request of the society only.
In Mysore, Rules have been framed laying down the qualifications
of Secretary and Managers, etc., while in Madras qualifications for
officers of Central Banks have been prescribed by the Rules. In
Ajmer, under the Rules, Central Banks, Mortgage Banks and
societies running commission shops and engaged for the execution
of awards are required to appoint their officers with the approval
of the Reglstrar In Bombay State, in spite of the absence of any
specific provisions in the Act or the Rules or the byelaws, the
Registrar is in a position to use hig influence and persuade a society
to tone up its administration by accepting as its Executive Officer
or other officers, persons from his Department or from the State
Co-operative Bank. For the purpose of this arrangement the co-
operative spirit is fully demonstrated by all concerned. In the
former "Hyderabad State of which Marathwada was a part, the
departmental officers used to be appointed as executives of major
societies including central banks. In Vidarbha, the byelaws of the
apex bank enable it to lend the personnel or take over the manage-
ment of central banks, while the Registrar lends the services ¢f his
officers to man major non-credit societies. In the future set up of
the co-operative development, the efficient working of societies will
become absolutely necessary and its importance will be all the
greater having regard ‘to the fact that the State Government is to
provide funds for strengthening the capital needs of societies and
the financing agencies are expected to meet their credit needs in full.
It is with the help of this financial ‘strength that the societies are
expected to promote “ better living, better business and better
methods of production” and act as effective instruments of the
economic development of the Country.

- Qb 2437—9
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262.. Viewed against this background, we ,gttgxch_ f:onside_ra})lg
importance to the. Executive Officers of the societies without mini-
mising the importance of the role of honorary workers. The Rural
Credit Survey Gommittee has tecommended the creation of two
cadres, one for manning the co-operative credit institutions handling
tural credit and the other for non-credit societies including market-
ing and processing. The Expert Committee-on the. working of the
Bombay Agricultural Produce Markets Act had also recommended
the creation of a paol of officers in thé Ce-operative’ Department for
meeting the requirements of the Market Committees in the matter
of executive personnel, This particular aspect of the management
gmblem. has to be tackled at the administrative lével so far as the

etailed arrangements are concerned, but, the principle has to be
recognised by law so far as the societies are concerned. Similarly
it, is necessary to prescribe the qualifications of the personnel.
Obviously ng Act can prescribe the qualifications in detail and these
must be relegated to the Rules,

263. So far as the Act is concerned, we are of the view that it
shoyld empower the Registrar tg prescribe the qualifications for the
different types of personnel required by societies and to depute
persons to societieg which are nof; in 2 position to secure a qualified
person. In making this recommendation we do not wish to restrict
the Registrar's freedom of choice, The Rural Credit Survey
Committee had recommended that the pool of efficers for co-
operative credit societies should be created by the State Co-operative
Bank while that for non-credif institutions should be administered
by the State Government. The Government of Bombay has, hows
ever, favoured that both the pools should be ereated in the State
Co-operative Bank, but no final decision has heen Teached on this
subject. Because of this uncertainty ang for reasons stated earlier
we think it would be, proper to leave the details about, the mode of
recruitment, etc, for adminisirative decision. The enly contro.
versial point in this context is whether the appointment of Managers,
etc., should be subject to. approval of the Registrar, The official
viewpoint, i5 that this should be so. in the case of societies to which
the State Government, extends financial assistance in the shape of
share capital, loan or any other form. The co-operative opinien .in
State is not reconciled to this, viewpoint on the ground that it is
t"h% erltma.rxﬁl function of a society to know its own interest and fo
appoint. such petsons as in its opinion, are competent to s et
We share t,h_i;-? view: =~ Pinion are eompetent to serve it best.

. 264 In. view of the ahove, .we-reeommeﬁ :

éripoywer the Registrar to. prescribe -qualifications. requireg. o oo
.gcr_sqn“_nel ,afld_ to. direct a_soeiety to appoint 5 person of hi 3;, 1€
only ‘when it is unable to appoint.a qualified person. -. The 1" choice
tion, section 71, suggested below provides for these two ma?:e‘:&sgg}
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excludes from its scope the requirement of getting the Govemmqnts
approval to such, appomtments sinee the principle, involved cuts at
the veéry root of Co—operatlon

SecTioN 7i-—Appointment of Managers, Secretaries and other
officers——{ 1) No.. soclety shall appoint a Manager,. Seqreta!:y or
Accotmtant or, any other officer- unless he holds the quahﬁca;tmns
which. the' Reglstrar may. prescnbe from time to time for the
employees or a, class of employees-of any society or  elags of
soetety.

(2) Where-the Registrar is' satisfied that a society! ts unable‘to
appoint a person so qualified as a Manager or Secretary or _.an
Accountant or any other Officer, he may direct the society to
appoint. such: person as: he may consider fit for being appointéd and
on siich.terms as he may deem fit and the society shall bé bound
o appoint. such -a nerson.

265. Registrar’s, power to determine terms of employment in
societies—The tvelations between employees and  employers - ate
defermiined. at. present, under the Industrial Relations Act and the
Industrial ‘Disputes, Act,” There are also’several other lawg in force
affecting the¥e relations. .- The Faetories Act, regulatés Taboiit’in
factories.” The qukmén,s Compens,atlon Act’ pro_wdes for cornpen-
sation, to workmm for hazardous work. The Indian Trade Umons
Act, seeks 'to. safeguard. and prorgote the legitimate interests of
workers by protectlng them from civil and criminal liability for
their activities, ' The Payment of Wages. Act is intended to regulace
the payinent of wages to certain ¢lasses of persons employed “in
industries. - The Minimuh Wages Act seeks fo secure the veelfarg df
workmen in a competitive ‘tharket by fixinig the minimuin hmit*df
wages,” The Employees’ Provident Funds Act is designed to- ‘riake
provldent fund ' compulsory for employees in ‘cerfain categories. “of
industries and to provide for the adminisiration of such funds.” The
Employees’ State Insurance Act, glves effect to the State Insurarice
Scheme: for workers. Besides, there is ~ the’ Bombay Shops. Kt
Estabhsh,;rnenﬁs. Aqt; and similar laws'in the componen't parts '0f "the
State -for- régulating- the ‘working hours, holidays, étc; in Tespect 6f
Shop Assistants..

266, " Witk the growth of the co-eperative movement the problem
of the relations Between societies-and’ their emplayees’ has ‘agsumed
significande.” Even a society as an_employer cannof leect "o ir-?gmg-
lative measure" deslgned to gwe a ﬁm’ deal ta the erqployeeq conhst-
ant. with. ils" {)aymg capacity.” Although this’ broader aspect of ‘the
industrial problep cannpt ‘be ignared, the fact remais thaf socibtics

ay employets stand on’a- footmg different from plntwipckwompqméﬁ
and othe¥ proprietary concerns. This is firstly because i the case’
societies, administrative strengthéis mainly Prévided by the ridnrbers

1-4 Qb 2437—%a
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themselves. Secondly, the societies have no profit move. Thirdly,
the employees themselves can become a -part . of the employefs by
enrolling. themselves as members and seize the opporiunity of
participating in the management and in the benefits which a society
might provide for its members. Finally, it may be noted that where-
as joint-stock companies and proprietary concerns are capitalistic in
outlook, societies are socialistic. In regard to the paying capacily also
the standards differ. A society essentially belongs to small men with
small means and though there are certain exceptions, by and large,
the paying capacity of societies cannot in any way be compared with
that of capitalistic concerns. The Constitution of India recognises
these characteristics of societies.

267. These considerations demand, in our opinion a separate treat-
ment for socicties in respect of labour laws without sacrificing the
legitimate claim of the employees in the co-operative movement of
a fair deal to themselves. Obviously, therefore, even societies have
to conform themselves to the basic laws in the country though in
«doing 'so they might experience genuine difficulties. Thus' for
dhstance no society is, in our opinion, entitled to seek exemption from
the Factories Act and the Workmen’s Compensation Act, the Payment
of Wages Act, the Minimum Wages Act, the Employees' Provident
‘Fund Act, the Employment of Children Act and the Employees’ State
Insurance Act. In the case of Shop Act, however, certain basic
difficulties are experienced by societies. Thus, for instance, a credit
society ‘has to provide working hours to suit the convenience of iis
‘members and even though the aggregate number of hours might be
the same ac those prescribed in the Act, the spread-over might be
longer than what is permitted under the Act. .Secondly, during--tﬁe
busy season, which lasts for about three months, the employees of
co-operative banks and marketing co-operatives have to work longer.
True, ;:dd1tional temporary staff can be engaged, but the nature of.
work is such that it cannot be carried out by such staff. Since the
operation of the Act has proved- restrictive 'to the growth of
co_-quration, we urge the Government to examine the problem. The
subject matter falls outside our terms of reference and thei'efore
we are unable to make any recommendation on the Shop Act, ’

268. The position in regard to Industri i
stgn@s ona different footing and we are ‘oafl thlglsglil:;s,*h:: \;t;)&;sre_r,
within ‘the scope of our terms of references. The subject.matter hIS
‘begn presently covered by Section 54 which empowers the.Regist >
to decide or to refer to his nominee for decision .a disput;; ;bigt:ir on
a-society and h{s employees. The question then is wf-xeth: e;en
resolving such disputes the Bombay Co-operative Societieg Act vse}f cl’r
be applicable or the Industrial -Disputes Act. Untj recentl: e
i;\liét_er Act lwas not Ii_nvol;ed for settling disputes between _;éoéieeﬁez: 3;11:2

1elr employees. In .a recent case, however. the TTre M. e
Justice Chagla held that because 'the‘rél'evaﬁte iot:;:aéio:mmﬁmghtfi
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Act applicable to the Banking Industry did. not specifically exclude
co-operative banks from' the operation of ' the Act, "it was to be
presumed that that Act was applicable. On this basic assumption he
proceeded to decide a dispute between a co-operative bank and -its
employees and on the basis of his judgment, the Commissioner of
Labour has procéeded with the framing of the standing orders, for
co-operative banks. One of the provisions in this Act, is that every
employee getting less than Rs. 300 comes within the scope of-this Act
and ‘in small banks even the Manager does not -get Rs. 300. "As
a restlt a society can be pitched up against its own  Manager. The
authorities under the Act are the Works Committee, the Conciliation
Officers, Boards of Conciliation, the Courts of - Enqulry, the- Labour
Courts. ‘and Tribunals. In effect a society coming within the purview
of the Act has to deal with all these authorities. We submit that the
growth of Co-operation will be hampered by bringing it within the
purview of the Industrial Disputes Act and the Industrial Relations
Act and even justice to their employees may be delayed

.269. ' Disputes between employees and employers relate mainly to
terms and conditions of employment and we concede that an impartial -
machinery for settling the dispute is necessary. The Acts contem-
plate special type of machinery. In case of societies, the Co-operative
Societies Act has been specially designed to 51mp11fy the law, to save
expenditure on litigation, and to place the matters relating to the
working of societies beyond the Junsd_lctmn of Courts. This has been
done by vesting the powers of the Court in the Registrar and provid-
ing machinery of arbitration for the settlement of disputes. At the
Bombay Act stands today, employees can refer their dispute to
Registrar for arbitration under Section 54, We hope *hat employees
will not allege that the Registrar will be partial to societies. We,
therefore, recommend that disputes between societies and their
employess should be resolved by the Registrar or his nominee only.
The Madras Committee on Co-operation- 1955-56 has also taken
a.similar view and recommended to the Government of Madras ta
exclude disputes touching the business of societies between a society
and its employees from the scope of labour legislation and ex_empt
societies fromn the operation of certain laws. In making ‘this
recommendation, however, we also wish to ensure that a fair deal is
assured to the employees.of societies and, therefore, suggest that the
necessary rules for governing the terms of employment and working
conditions for different classes of society should be framed by the
Registrar. To serve these ends, we recommend anew Section—
Section 72—as below : —

SecTION T2—Registrar’s power to determine terms of employment
in societies—(1) The Registrar may from time to time frame rules
governing thé terms of employment and working conditions in
a society or a class of societies and the society or the clasg of
societies; to. which sugh terms of employment and, of warking
conditions are applicable shall comply with the order that may
be issued by the Registrar in this behalf.
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(2) Where dispute including a dispute regarding tefms.of employ-
‘ment, working ‘conditiohs and. distiplinary action’ taken by
.a- society arises.befween a society and its.employees, the Registrar
-or any official appointed him not below. the rank. of Assistant
“Registrar shall decide. the dispute and his décision. shall be binding
on he society and. its employees! -

270.. Registrar's powers to enforce performance of obligations.—
Rule 17 framed under the Bombay Act empowets the Registrar 1o
otder a - society, to submit . statements and .periodical . réturns of.
receipts and disbursemient oi such date and in such iorm as he may
pyesceribe... Rule 17-A-empowers him in case ¢f failure by society 1o
submit, any ‘statement or maintain any account or books as pres-
cribed, to dapute.an officer of the State Governrerit to prepare the
necessayy: statement, ete., at the expense -of the . -!oci‘egf ahd stich
expense shyll be recoverable from the sotiety-as recovery. of funds
due io Government. .In this  context, ‘we beg:to ~poiitt out thaf iv
would not be.equitable to penalise a society for the fault of its office-
beareis, since the real ¢ulprits are the lattér. Theréfere, the ¢dst
should be redovered from the offieers.. Both the Rales are also
retrictiVe ini their scope inasmuch as the Registrar has no power to
direet 4 society to_take action in other tatters. It has beeér broughi
to bur notide, for instance, that arbitration proceedings i i’és’}%‘éc't' of
retovery of dises are not instituted in time and where the awards aié
obtained, -they are. hot promptly sent for execution: The ait of the
law has, therefore, to be extended.

271, . We find that Section 129 of the Bengal Co-operative Societies
Aft, 1940, is comprehensive. It tovers the failuve of officers in respect
of #ny ‘action Which a sotiety is reqiired 16 take vwndet th& Act, the
Ruley and the bye-laws and required the officer guilty of negligence {o
pay-to {Hle assels of the speiety tomipensation. In suggesting the
{allawing séction, we have takei riote of the provisions in the éxisting
Riile§ iizider ‘the ‘Bombay Act ahd ‘the elevant Section in the Benpal

‘.gféa_ 5'a Teslilt we recommerid that the followihg hew 'sedtiod be
agdded i —- '

SecTioN’ 73—Registrar’s power to enforce peiformance :of obliga--
‘ﬁons_?e(l) The lBegistrat‘ may direct ahy ~ seeiety or vlass’ of
societies to keep proper. books of accounts with respeet to all siiris
of fnorey received and expended by the society and the matters
in respect of which the receipt and expenditure take place; all sales
and pur¢tiasts of goods By the: socjety and the 4siets and liabiltties
of. the so¢iety and to furnish such staterents atid rturns. s he may
Fequite from time to- fiime-aid: she"officer o aofficers of the- ¢
shatfbe bbund toeomnly With his orfer within' Ghe period
tHerein.

é-:_'so’g:ie“ty
@ r...-ﬁvl—.i
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(2) ‘Where any society is required to take any action under this
Act; the Rules of the. bye-laws-or t6- comply .with the order made
under sub-$ection (J), -and such action is not taken—

(@) within the time provided in this Aect, the Rules or the bye-
laws, or

(b) where no time is so provided, within such time, having
regard to the nature and extent of the -action to be taken, as
the Reglstrar mnay . specify by noticé ifi writing; the Registrar
may himself or through a person atthorised by kim take such
action at’ the expense of the soélety and stich éxpense shall Be
recoverable from the society &s #f if Were an artéar of 1afd
revenue.

(3) Where the Registrar takes action under sub-section (2), the
Registrar may call upon the officer or officers of the society whom:
he considers to be responsible for not complying with sub-section (1),
and, after giving such officer or officers an opportunity to be heard,
may require him or them to pay to the society the expenses paid or
payable by it to the State Government as a result of their failure to
take action and to pay to the assets of the society such sum not
exceeding Rs. 25 as the Registrar may think fit for each day until
the Registrar’s directions are carried out.

272. Power to seize records.—In the course of our enquiry instances
were brought to our notice in support of the view that under the
existing law where the officers of a society apprehend that the
Registrar is likely fo order an enquiry or inspection or take any
other action which will ultimately result in penalising them, they
attempt to destroy or misplace the records of the society in order
to withhold the evidence which can result in their conviction. The
opportunities for destroying the records, ete., are also provided during
the period intervening between the issue of a show-cause notice and
tke order thereon. This unsocial activity can only be curbed if the
Registrar is vested with powers to seize the records, etc. of the
society. In Assam, the authorities were confronted with a similar
problem and the remedy which we have proposed was prescribed
under section 96 of the Assam Co-operative Societies Act. In view
of the practice noticed during the past few years among such officers,
we recommend the following new section: —

SecTioN 74—Registrar’s power to seize records, ete.—(1) Where
the Registrar is satisfied that the books and records of a society are
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likely to be tampered with or destroyed.and the funds and pro-
perty of a society are likely to be misappropriated or misapplied,
the Registrar may issue an order directing a person: duly authorised
by him in writing to seize and take possession of such books and
records, funds and property of the society and the officer or.officers
of the society responsible for the custody of such books, records,
funds and property shall give delivery thereof to the person so
authorised.

(2) Any Officer or Officers of such society failing to comply with
the Registrar’s order made under sub-section (1) shall be liable
to be punished with imprisonment extending up to 6 months or
with fine which may extend to Rs. 1,000 or both.
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CHAPTER IX,
AUDIT, INQUIRY, INSPECTION AND SUPERVISION.

273. Audit;. inspection and supervision are™the methods whersby
a constant check is maintained on the operations of .and policies
pursued by societies. Audit serves as a watch dog and is the statu-
tory responsibility of the Registrar under the present Act. Inspec-
tion is of two types, routine and statutory. The law does not provide
for routine inspection specifically but the bye-laws of federal societies
. provide that they are entitled to inspect the affairs periodically of
the affiliated societies. The Co-operative Department also underiakes
routine inspection. The Act provides for statutory inspection in
certain circumstances. This statutory inspection together with en-
quiry, is-usually a prelude to taking action against a society if its
affairs are mismanaged. Supervision is undertaken both by .the
Department and federal societies and an elaborate structure with
supervising unions at the bottom and a Board of Supervision at the
apex has been built up. The position in all these respects is, how-
ever, fluid as can be noted from the number of cases of misfeasance,
ete.,, and there is considerable scope for strengthening the machinery
which is covered by this Chapter. Administrative problems are
out-side our terms of reference and we have refrained from making
any specific recommendations thereon but we hope that these will
be examined by the Registrar since without an effective solution for
them the legal provisions will not serve their purpose.

274. This Chapter seeks fo cover different aspects of audit, inquiry,
inspection and supervision. The subjects treated are (1) audit and
audit fees, (2) powers and duties of auditors, (3) auditor’s report,
(4) penalty for auditors, (5) rectification of defects in accounts,
(6) inquiry by the Registrar, (7) inspection of books of indebted
societies, (8) costs of enquiry and inspection, (9) recovery of cost,
(10) Registrar to bring defects disclosed in enquiry or inspection to
notice of society, (11) power of the Registrar to recover damages
against delinquent promoters, and (12) constitution of an authority
to supervise the working of societies. The provisions relating to
audit are presently covered by Section 22 in Chapter IV relating to
duties of societies. We have amplified their scope and added two
new sections to provide for Auditor’s report and penalty for auditors.
The scope of the sections relating to mmspection and inquiry has also
been amplified and a new provision has been made for facilitating
the constitution of an authority to supervise the work of societies.

975. Audit gqnd audit fee—Section 22 of the Bombay Act deals
with audit, its scope and powers of Auditors. The question as to
whether audit should be entrusted to the Department or a professional
auditor or to federal bodies has been discussed during the past
30 years at various levels, but there has been no unanimity on the
selution to the problem of ensuring efficient, timely and speedy
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audit. So far as the law is concerned it fixes the responsil_)ility_of
statutory audit on the Registrar -and has given him _the discretion
of auditing the accounts himself or getting them a}ld1ted’ by persons
authorised by him. For thé purpose of our enquiry, therefore, the
merits of the different”agencies are irrelevant. We have, therefore,
refrained from examined them.

976. The law réquires that the accounts of a society must be
audited once at.least in every year. It may be that audit once in
a year may not necessarily relate to the financial year of the suciety
and may not be completed before the accounts are presented to the
annual general meeting of such society. We, however, dpine that
the audit of accounts is so vital to the orderly working of a scciety
that the members should be assured in the general meeting that the
accounts are properly maintained and the statements show a true
position. It is not possible for all societies to appoint internal:or
local auditors on financial grounds. But we think that a sociely
with a working capital of 1,00,000 rupees and more should not
experience any difficulty in appointing such an auditor t{o rudit the
accounts though we concede that this expenditure will be in addition
to the fees payable in respect of the statutory audit.  To avoid
genuine hardships to societies, we propose to empower the Registrar
for exempting a society or a class of societies. . Until the Registrar
is able to arrange for the completion of the statutory audit for the
financial year of a society before the annual meeting, this supple-
mentary audit must be considered as necessary evil. In any ease,
the tendency to present unaudited accounts to the annual meecting
hag to be curbed. We, therefore, recommend that section 22 (1) of

the Bombay Act be deleted and a new section—sectiori 75— be if:
serted as under :—

Secrion 75—Audit and audit fee—(Iy The Registrar shall by
himself or by some person authorised by him in writing by generai
or’ special order in this behalf audit the accounts of every society

dhce at least in every year and shall recover fro :
such fees as may be prescribed. m such society

(2) Notwithstariding anything contained in sub-section. (1
iy et Wy e e S 2.
appoint an Auditor to audit its accounts for the financial year and
the report of such auditor shall be placed before annual ena 1
meeting following the completior of the. financial ye'ar.g %«'1:1
Registrar may, however, for reasons stated in the order ex The
a society or & ¢lass of societies from the provision of sub“'gé;ctio:;r?g)t

aT7. Powers and Duties of Auditors—Sectitn 9% of tha Trawstos
Act to wlhich @ reference hasfbeen mad;.—isheigglpfg&‘gmthe Bombay
lays down .Thaf - the audit shall include. anexamitiation. of gieados
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debts, if any, the verification of cash balances and securities and a
valuation of assets and liabilities of the society. The saine settion
lays down that the Auditor shall have freé access to the books, ete.,
and .the Directors, Managers and other officers of the society shall
furnish him all information relating 1o the transactions as he may
require, The auditor has also been einpowered to summoén at the
time of his audit any officer, etc., of the society for giving information
and to require the production of books ele. It may  be neoted -in
this context that it is physically impossible for an auditer, howso-
ever highly qualified he may be, to undertake valuation of the assets
and liabilities of 2 society. In fact there is' no guestion of valuing
the' liability because the.accounts, if they are correct, should dls—-
close the precise extent of the Hability. 1t is in respect of -the
valuation of the assets that there is a danger of the value being
over-estimated. The-auditor can no doubt use his-commonsense and
c¢heck the society’s statement- but we are afraid that auditors will
be ‘put to unnecessary trouble’if they were burdened with the
responsibility of valuing the assets. Even in the case of audit of
Companies, the auditors rely on the certificate given by the
Managing Agents and this practice has beer recognised by law. We
favour-a similar change in the Act. Section 22(3) of the Bombay
Act is more comprehensive than Companies Act. The latter restricts
his right of aceess only to “information necessary for the purpose
of 'his duties as Auditor” whereas the Bombay Section mentions
spec1ﬁca11y about the “ books, aceounts and vouchers of such soeiety
and -cash balance and- securities”. We have, therefore, retained the
provisions in -section 22 (3), whﬂe proposmg the fbllowmg ‘section,
section 76, in place of section «22

- SecrioN 76—Powers and dutzes of Auditors—(1) The Registrar
or any person appointed under section 75 te audit the accounts of
a society shall have free access to the books, accounts and vouchers
of such society.and shall be allowed td verlfy its cash balances
and:-securities and shall be entitled to require the production of
any.book er document relating to the affairs of the society by an
officer, agent or servant or member in posséssion of guch book,
document, eash or seeurities and summon at the time of his audit
any officer; member, agent, or servant of the society who he has
reason to believe can give valuable information in regard to any
fransaction of the society or the management of its affairs,

(2) Every Officer, agent or sefvant shall futrish t6 the Registrar
or any other person appointed.to audit the accounts of a society
under section 75 (1) all such information and explanation as to its
transactions and working as the ~Registrar or such person may
require. Thé Committee of such society shall alse supply him
a list Of the assets together with their value certified as correct:

(3) ‘Any ofﬁcer agent ‘Or s¢rvant.failing to eomply with the

reqﬂlrements of - subssectioh (2) shall Be punithable. with fine
whith' may extend ‘ts- Rs. 100.
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(4) The auditor appointed under section 75 shall have the right
to receive all notices and every communication relating to the
annual general meeting of the society and to attend such meeting
and to be heard thereat in respect of any part of the business with
which he is concerned as an auditor.”

-278. Auditor’s report.—An Auditor’s report in respect of co-opera-
tive societies has been the subject of a good deal of controversy.
The Acts in Bombay, Vidarbha and Marathwada do not provide for
the submission of such report. Byelaws of societies, however,
prescribe usually that the Auditors’ report should be read at the’
annual meeting. In the case of societies the Auditor’s report pre-
sently made is so elaborate that it contains information relating to
transactions of individual members and if such a report is to be
read in a general meeting, we are afraid, the repercussions will be
adverse. In the case of co-operative banks particularly where like
any other banking institution, secrecy regarding {ransactions -of
customers is important, the confidence will be knocked out. We,
therefore, beg to draw a fine distinction between the auditor’s report
and the aud:t memorandum. The audit report should deal with
the minimum requirements of law in regard to the accounts. The
audit memorandum might deal exhaustively with individual tran-
sactions, The former report should be available to the. members
of the society, the latter should be the basis for rectifying the
defects in the accounts. Section 227 of the Companies Act deals

with the Auditor’s report and in recommending the following section,
section 77, we have drawn heavily on it. - '

SecrioN  T7—Auditor’s  Report—(I) Auditor shall .. make
a report to the members .of .the society. on .the accounts examined
by him and on every balance-sheet and profit and loss account
which are placed. before the Society’s general nieetiﬂg dui'-iﬁg. his
tenure of office and the report shall state whether in his opinion
and to the _best of his information and according to the explanation
given to _hun, the said accounts give the information, required b
tl_ils_ Act in the manner so required and give . true and fair vievf’
(i) in the case of the balance sheet of the state of the saciety’s
affairs as at the end of the financig] year, /

and (i) in )
profit and loss account, of the profit or loss for its_(?n;ﬁcg:f ycef:, of

(2) The Auditor’s report shall also
of his knowledge and belief were necessary for the py e bes
his a_udlt, (b) whether, in his opinion, proper books of Pcrposes of
required by the Act, Rules and the bye-laws have 1 eZn cil_mts -as
the saciety so far as it appears from thg examination of th ept by
and (¢) whether, the societies’ balance shest. and. br 0se: baoks,
account dealt with by the report are in agreement Profif. and loss
of accounts and returns. ot with the books
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(3)- Where any of the matters referred to in sub-section (2)
is ‘answered in the negative or with a qualification, the Auditor’s
report shall state the reasons for the answer.

(4) The Auditor’s report shall be read before the society in
a general meeting and shall be open to inspection by any member
of the society.

(5) In addition to the report referred to in sub-scctions (1), (2),
() and (4), the Auditor shall submit a memorandum to the
Commmittee of the society and the Registrar in the prescribed form
on the audit of the accounts of the society made by him and the
said report shall give full particulars of—(a) every  transaction
which appears to be contrary to the Act, or the Rules or the byelaws,
(b) every sum which ought to have been but has not been brought
into account, (¢) the amount of any dificiency or loss which appears
to have resulted from any negligence or misconduct or to require
further investigation, (d) any money or property belonging to the
society which appears t{o him to be bad or doubtful, and, (e) any
other matter prescribed.

279. Penelty for Auditors—The present Acts do not provide for
penalising the auditors if they fail t{o discharge their duties. Auditors
are considered watch-dogs and their certificate is liable to misguide
the members of a society if it is not warranted by facts or if it is
not warranted by facts or if it is based on inefficient audit or
incorrect information. In the course of our enquiry we have come
-across numerous cases where the Auditor’s negligence in discharging
their duties has resulted in preventing the members from taking
timely action against the losses to the society. True, in the case of
professional auditors 'a complaint can be made to the Society of
Chartered Accountants; but the procedure is so elaborate and cumber-
some and the points of law are so fine that it is not easy to penalise
an auditor for the mneglect of his duties, Section 233 of the
Companiés Act prescribes the penalty for non-compliance by auditors
with certain provisions ‘in the Act. On the same basis, we
-recommeiid 1hat the following new Section, Section 78 be added :-—

SEcTiION 78—Penalty jorr Auditors—If any report is 1nade or any
document of the society is signed or authenticated by the auditor
otherwise than in conformlty with requirements of section 77, the
Auditor concerned who signs the report or -signs or authenticates
the document, shall, if the default is wilful, be punishable with
finre which may extend to Rs. 1,000.

280. Rectification of defects in Accounts.—Section 52-A of the
Bombay Act requires the Registrar to bring defects as a result of
the audit to the notice of the society and to the federal society 1o
which such 'a society may have been affiliated. Furthermore it
empowers the Registrar to make an order directing the. society or its
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officets, to take such action may be specified in ihe order fo Temedy
the defects within a specified period. ‘The: onus -of rgctify-mg' the
defects should really be on the committee of t}xe : soc;r_ety which is
responsible for the defects. From this point Section 80 in. t_’ne_Ber{gal
Co-operative Societies, Act is more appropriate, At the same time
it is desirable that a federal society should kriow the defects so, that
it can exert its influence for the purpose of rectifying them in {ime.
Moreover, we consider it necessary to arm the Registrar with powers
to take steps to have the defects rectified where the society: fails to
do so and 1o recover the cost thereof from the officers failing to reetify
the defects. We, therefore, recommend that the existiag Section 22A
in the Bombay-Act be-deleted and. the following be substituted :—

Secrion T9—Rectification of . defects in accounts~ (I) If the
result of the audit held under Section 75 discloses any defects in
the working of a society, the soeciety shall within three months -
from the. date of audit report, explain to the Registrar-the defects
or the irregularities pointed-out by the auditor.and take steps to
rectify the defects and remedy irregularities and report to ihe
Registrar the action taken by it thereon. The Registrar may also
malke an order directing the society or its officers. to take such
action, as may be specified, in order ta remedy the defeets; within
the time specified therein. Where the society concerned is

a member of a Federal Society such order shall he made after
‘consulting the Federal Society.

(?) Where the society fails to rectify the defects as directed. by
the Re_glstrar or to the satisfaction of the Registrar, the Régi’s;trar
may himself take steps to have the -defects rectified and. may
recaver the cost thereof from the officer or officers of such society,
who in his cpinion, has or have failed to rectify the defects. '

281. Inquiry by Registrar~~Although the machine ‘enabliz;
the members to secure material information -fégar'g;n?iif :éﬁ?:ré%
their society has been pravided, occasions arise when a minority of the
gnembers fails to secure the necessary ‘information. -A seetion. was
incorporated in the Act of 1912 on the lines of the then provisigns of
the Indian .Companies Act. Calvert in his book." “The Faw and
Pnnciple:s- gf Co-operation” (Page 140),. expl’éins: “ Tiﬁs right to
an enquiry is important for the maintenance of the pi'iht:i]dl of
equitable assoclation...,........o.- The idea of obligatory: igsi:ecﬁog_b
a- higher authority is now everywhere appi-oved'.-” The dh“ﬁcuity i
Eo tgelti; people to ?rggee respecting: the shape-which such insi)ectio’h 112
o take........... ....The worst method of all ig t ing i

tion t»the Government, by means of inspectck)lrif toerll:slas;?ﬁginl&g)?-
it...............The proper autherity to earry out inspection ,in - 13;
c;—zgeratwe bax‘ljks is wlthou'fr question a union of .co-operativ'e‘ banaks
of. the same order....xz...... ‘here- ean b - - '
question: than a Jaw- making_-inspeefiem—ioﬁpgfstg%" %u.lﬁ tgg;g;éﬁg
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inspectivnt by recognised unions, and placing inspection by Govern-
ment officers cnly in reserve. To this ideal the .Indian system is
gradually aiming.”

-282. The system that has been developed since Calvert wrote is
that the financial inspection of a society is done by its financing
-agency under-its bye-laws while the Government inspection is ana-
logous, . to the investigation of affairs of companies and is, there-
fore; regulated by the Act. The former is of a routine nature that
latter is resorted to orlly when there are complaints of grave errars,
In the case of ‘the latter form of inspection; a distinction has been
-drawn between an inspection order at the instance of a creditor of
a society, and an order on the requisition of the society, on the applica-
tion of the majority of a committee and on the application of the
one-third members of the society. The former has heen described
as inspection of books of society and the latter as inguiry by
Registrar. We propose to deal with enquiry first. '

283. ‘Section 43 of the Bombay Act derived from Section 35 of the
Act IT of 1912 and dealing with the enquiry by the Registrar pres-
cribes that the Registrar may hold an enquiry on his own initiative
and shall hold such an enquiry on the requisition of a society du.ly
authorised by the Rules in this behalf, on the application of a maje-
rity of the committee of the society or on the apphcatmn of
one-third of the members.  This enquiry relates to the “ constiiution,
working and financial conditions of a society”. This is most
comprehensive and we do not recommend any change. Under sub-
section (2) (@) a society duly authorised by rules made in this behalf to
make such requisition, in respect of one of its members, such membex
being itself a society can requisition such an enquiry. This covers
all federal societies. We are, however, of the view that this right
should be conferred on a federal society only in respect of societies,
which are its members and are of the same class to which the {federal
society belongs.

- 284 Sub-clause (b) confers the right on the majority of the
Committee of a society to apply for an enquiry. This right is
usually exercised when one Committee is replaced by another and
the latter is anxious to get the affairs of the society investigated faor
the period for which the previous committee had functioned. In
such a situation there is every danger of the power being misused
especially wher: the Registrar has no- discretion to refuse such
a demand for an enquiry. That is why probably the word

majonty ”-was used. We, however, visualise a situation where the
minority in a -committee mlght not have been satisfied with the
manner -in which the- society’s affairs are conducted by the majorlty
and would, therefore, like the affairs to be investigated. There iy
no facility. for this purpose except to approach the members and to
enlist the . support of a thu'd of the members. We, - therefore;
recommend, that the. word “a.majority” should be replaced by the
words - two-fifths of the members”.
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285. A similar requisition can be made by the one-third of the
members, This provision was in order when the societies were small
hbut the present Act has its jurisdiction over societies  ranging from
a small village society to a co-operative sugar factory and the State
Co-operative Bank, Besides, it is not always possible even for a good
cause to get the signatures, as distinct from the support, of one-third
of the members. At the same time we recognise that, in the case of
a federal society, the individual members should not be allowed to
take an undue advantage of the proviso.. To provide for all these
contingencies we recommend that in sub-clause (¢) the word “one-
third ” should be replaced by “ one-fifths or 100 whichever is less”,
and add an explanation that in the case of a federal society the
majority from the requisitionists shall be socjeties which are members.

286. In respect of the requisition under (b) and (c) it is desirable
to provide for adequate safeguards against the misuse of powers.
These safeguards can only be in respect of the standing of the
members and in regard to financial responsibilities and deposit of cost
of enquiry. This is in line with the Section 84 (2) of the Bengal
Co-operative Societies Act. We, therefore, recommend that thé words
“ members ” in clause (¢) should be qualified by “an year’s standing ”
and, therefore, recommend the addition of the words “ of year’s stand-
ing” after the word “members” and recommend a provision for
requiring the requisitionists in the clauses (b) and c) to devosit the
cost of inquiry and for its forefeiture in the event of the enquiry
being later found to have been demanded on frivolous grounds.
These suggestions are in line with the provisions in the Industrial
Societies Act and the Friendly Societies Act in the United Kingdom.

287. Section 42 in the Hyderabad Act empowers the Collector to
demand an enquiry. This proviso was apparently inserted in the
Hyderabad Co-operative Societies Act because the Collector or the
Talugdar happended to be closely associated with the co-operative
movement in the former Hyderabad State. In Marathwada which is
presently governed by the Hyderabad Act, we presume the future
development of the co-operative movement will take place on the basis
of the one in Maharashtra and Gujarath and we do not, therefore
think it necessary to vest these rights in the Collector, ’

288. Sub-section (3) requires all officers and members of a society
whose affairs are investigated to furnish such information in their
possession in regard to the affairs of the society as the Registrar or
the person authorised by him may require, The section ‘deals with
“Inquiry” and not with “Investigation”, the word which, while
having the same purport has been used in the Companies Ac’t We.
therefore, recommend that the words “ in respect to which an enquiry
is held” should be substituted for the words “whose aff::lirsq re
investigated . This sub-section only requires ihe officers etc a:ﬁ

B

furnish information but the production of documents books and
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records is equally important.- ‘Section 240 of the Companies Act refers
%6 511 books’ and papers of, or vefating to, the company” and “all
assistance in connection with'- H‘lVéStlga‘thh ”-' THe"word information
has also been qualified by thé words “ in regard to the affairs of the
sdczety" ‘' The - phraseologyised-in the Companies Act is, in our
opinion, more specific. We alsd opine that the scope of this sub-sec-
tion should be widened since it is p0551b1e that-a past member of the
soelety or any out-sidet may be in possession of valuable information,
books ete. We, therefore, recommend that the words “and any other
Jberson who in the oplmon of the Inquiry Officer is in possession of
such “information, etc.”, should be added to this sub-section.

- 289, Sub-section (4) requires the Registrar to communicate the
result of the inquiry to the society whose affairs have been investi-
gated. We are afraid, that the mere communication of the result will
not enable the society to assess the magnitude of the findings of the
Jnquiry Officer....... We, therefore, recommend that the report itself
should be made available to the society. - We are further of the view
that it should also be available to the person at whose instance the
inquiry was ordered and to the federal society including the central
financing agency. . We beg to record that on the question of inclusion
of central financing agency, we are unanimous.

290. Two suggestions have been received in connection with this
section. One suggestion is that the inquiry should be classed as
‘judicial proceedings within the meaning of the Code of Criminal
Procedure. We are afraid that the whole object of the section will
be defeated if the inquiry is classed as a judicial enquiry. The legal
complications arising from the acceptance of the suggestions are so
grave that the object of the Act to create a simple and speedy machi-
nery for overcoming the short comings in the working of a society will
not be achieved.- The procedure of enquiry presently followed has
been accepted as valid even in courts where it has been challenged.
‘We, therefore, reject the suggestion. The second proposal is that the
‘inquiry officer should have powers to call a special general meeting.
-This suggestion has beén based on the misconceptlion that the Inquiry
Officer has powers to get the defects revealed in the course of an
inquiry rectified. It is true that where the Registrar himself holds
"an inquiry, his functions as the Registrar and as the Inquiry Officer
devolve on one and the same person ; but this is an exception rather
than a rule. And as Registrar he shall alwavg be competent to convene

.a special general meeting for which a provision has been recommended
by us in Section 64

291. We, therefore, recommend that Section 43 be numbered as
Section 80 and be amended as under : —

SECTION 80—Inquiry by Regwtrar —({I) The Registrar may of his
own motion by himself or by a person duly authorlaed by him ip
I-a Q@b 243710
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writing in this behdlf hold an inquiry info the congtitution, working
and finagncial conditions of a society.

(2) The Registrar shall hold such an inquiry as is ‘contemplated
in_sub-section (1) of this Section :— ,

'(a) on the requisition of a Federal Society in respect-of a society
which is its member and is of the same- class- as.that of such
Federal Society ;

{b) On the application of two-fifths of “‘the ~members of the
Committee of the society;

. {¢) On the application of one-fifths or 100, whichever is less, of
the members of -a year’s standing of the society.-

Provided that no application under sub-clause (b) and (¢) shall be
valid unless the persons making the application deposit such security
for cost, if any, as the Registrar may direct. ..

Explanation.—For the‘ purpose of sub-clause (c).in .the case of
a federal society, the majority from amongst the members making
the application shall be societies. -

(3) (a) All officers, members and past members of the society
relating to, which. an enquiry is held and gny other person who, in
the opinion of the officer holding the inquiry is in possessign. of
information boeks and papers relating to the society shall furnish
such information as'is in their possession and produce all books and
papers relatng to the society which are in their custody or power
and otherwise give to the officer holding an enquiry. all assistance
in connection with the inquiry, which they can reasonably give.

- {(b) If any such person refuses to produce to the Registrar or any .
person ‘authorised by him under sub-section (I) any book or papers

which it is his duty under sub-clause (a) to produce or to answer

any question .which is put to him by the Registrar or the person

authorised by the Registrar in pursuance of sub-clause (a) the

Registrar or the person authorised by the Registrar may certify the-
refusal and the Registrar, after hearing any statement which may

be offered in defence, punish the offender with a fine not exceeding

Rs. 500,

(4) The report of any inquiry under this section shall be
communicated to the society in respect of which an enquiry is
held and to the person at whose instance the inquiry was ordered
and to the federal society.

292. Inmspection of books of indebted society—A brief reference
has beer_1 made to the early ideas regarding inspection of the affairs
of a society in paragraph No. 273. The trend has been to c-ncburage
inspection by recognised federal societies and to place inspecticn by
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govemmgg; in re_ég_e_r.;ye. Thus, for instdnce, section 82 of the Bengal
t_o—operatwe Soc_:letles Act, provides separately for routine 'in*3pec-
tion by the Registrar and the financing bank of society, while the
iqllqwmg_ section. deals with inspection of books of an _indebted
f{)foperatlve.SOC1ety.' Section 40 of the Madras Co-operative Societies
tth separately provides for the inspection of books of a society by
inge%?:gc;ggtgank ;Ibuf::B thi:; section restricts their rights to societies
. O theém, In Bombay. State, the right of inspection

;rfilé?ie:d iomety has been assumed by financing ag%ncies 1(1)1fd21:

~a-laws bE}ecause of this, we do not consider it necessary to

by federal soCletivmyin. opnyi " s
; sntin i PR .
which have no such provision éﬂﬁiﬁ&efﬁwzegfnﬁéng inSPE_Ct;On
*ra-la) eral societies

993. Section 44 of the Act-of 1925 gives an opportiifivy _
.creditor of a society to protect his interest by requesting the
Registrar to inspect the books of the society if he is not sutisfie
regarding his dues. The main object is to enable him to get th
requisite information about the society. If the Registirar is satisfiec
that the information can be. given to him by other means, he need
.not inspect or arrange for’the inspection of the books f lhe
society. Since the Courts have held that in certain circumstances,
.the word “may?”. will have to be interpreted as “shall”, we decem
it necessary to clarify in the Section fhat it is the Registrar’s dis-
cretion before ordering an inspection at the instance of a creditor.
Two conditions have to be fulfilled by the creditor who applies to
the "Registrar. Firstly, the applicant has to prove to the degistrar
that he demanded the“payment of his dues but has not received
satisfaction within a reasonable period. Secondly, he has io deposit
with the Registrar such sum as security for the cost of the proposed
‘inspection as the Registrar may require. These conditions are fair
and we propose no change therein.’ Since the inspection is ordered
at the instance of a creditor who has also to deposit the cost, it is
but fair that he should know the outcome of the inspection. Sub-
section (2) meets this requirement. Equity demands that the society
whose books are inspected should know the result of inspection.
This has to be provided for.

294, We, therefore, recommend that section 44 be renumbered as
section 81 and that the words “if he deems necessary” Le added
between the word “may”, and the word “on” in the first line of
sub-section (I) and the words “and the society whose books are
inspected ” at the end of sub-section (2). The amended section will -
read as under : — '

SEcTION 81—Inspection of books of indebted society.—(1) The
Registrar may, if he deems necessary on the application of a credi-
tor of a society inspect or direct some person, authorised by him by

-3 Qb 2437—10a
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order in writing in this behalf {e-inspect the-books-of the Society

Provided  that . R is g sunk
= o afa pthat the debt isa sl
. ) the goplicant #xishes (08 D" vment- thereot and as.
Ahen-due, and. B within a réasonable fime; and -~
nat received satisfaction within a T€ASORATEE BF7=s = © .
(b) the applicant deposits ‘with t,h? Reﬁlsgaé‘z:}l:ghﬁ;ggh‘zi
security for the costs of the proposed inspectlo ﬂ&gm
may require. . o ook BavE
(2) The Registrar Sllla; comm@m"tﬂ*—*“ﬂf wﬁbg’_‘_h . -
inspection _to the 2r='7 .
2y Costs of inquiry and inspection.—Section 45 of the Bombay
Act deals with costs of inquiry and inspection.. The marginal head-
ing is, however, “costs of inquiry ”. - We, therefore, recommend that
the words “and inspection” be added to the marginal hLeading.
This section is most important because it is on the determination of
the costs of inquiry that the Registrar can proceeq with the.levy of
surcharge on delinquent promoters, etc. "This section authorises the:
Registrar to apportion the costs of enquiry and inspection -between.
the society, the members or the creditors demanding inquiry - or
inspection, the officers or former officers and the members or past
members of the society. Since the past members do not” cover
deceased members, we urge that “the estate of the deceased.
members” be added after the words “past members”. We beg to
draw Government’s attention to a possible difficulty arising from
‘our recommendation. = Before apportioning the cost, this section
requires that the party concerned must be given an opportunity of
being heard. In the case of deceased members this is imposgible;
except to the extent that persons inheriting the estate of the deceased
have an opportuniy to defend. We hope a provision to give such

opportunity to a representative of the deceased member would be
enough.

296. Last year, further additions were made so that. the costs
th;Ch may be payable to any person authorised to hold an enquiry
and not inspection, could be compulsorily paid i 4 ’
fm:'n the funds of the society andpthen rzcﬁge}*e:in aﬁl‘; Iirpsgiclln'fgélt]lf:

.society. The exclusion of the cost of inspection for this purpose
Is probably to be attributed to the fact that the Registrar is entitled
to ask the creditor to deposit it. The object of this addition is to
ensure that the person authorised to hold an inquiry can rec.eix}e
hig fees, ete., promptly and need not wait till the ¢osts are.recovered:

while doing justice to the Inguiry

_ Offi¢ owever ise:
society for no Fault on ity pack. 2 er, however, penalised the-

d simply because it -was g victink
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of circumstances’ which culminated in- -the ingmiry: The- ends - of
Justice can be mef-oniy when the costs are recovered irom those
respon31b1e for the affmrs leadmg to the inquiry. - i for any reason
there is a delay in recovéring the costs it is but fair that the bill
is paid by the Government, which is responsible for the adminis-.
tration of the Act and the good working of societies.. True, in such
an event, objectlons might arise in the course of Government audit,

but thaf: -in..our 'opiition, should he an additional incentive for the
Registrar to hasten “the recovery of the cost.

297. Onr attention was drawn in this connection that the recovery
©f cost has been delayed. in-certaini.cases, for five years and more
and such 4 state of affairs can hardly be. conducive fo the achieve-
ament, of .the.objective which thig section has in view. We may
pomt ou.t that this section is not merely concerned with_ the recovery
of the cost .but 1nd1rect1y indicates that it is a pumtwe measure
jmposed both on grounds-of equity and in the interest of the good
working of societies. We have come to the conclusion that the
deletion of the addjitions made jn 1956, is absolutely necessary, -and,
therefore, recommend that the words beginning from “and”
and ending with “society ”, added last year be deleted.

298, Before apportioning the costs,. the Registrar is required to
give a ;‘easonable opportunity to perso,ns liable to. pay the costs of
'bemg heard and.is required to state in wriling his reasons on’ the
basis of -which he appoxztions the cost. .These safeguards are fair
and_we do not propose any change therem Two material points
have not, howeyer, been covered by this sectmn although a general
promsmn has been -made agamst this quest:on ,being taken {0 a
Civil Court., ‘We are of the view that a specxﬁc provision to this
<effect is necessory in this section, because the apportionment of cost
hps been a, protractea aﬁ’an‘ Secondly, there is a- tendency among
-perscils who: have. to pay’ the. cost of finance their. appeals at the
cost_of the society. The argument advanced.is that the subject-
'—matte]: of Iappeal affects .the society and, therefore it jis legitimate
Ao spend the funds of the, society pn_. the -appeal. . We concede that
where the socjety is. a party to an ,appeal it is legitimate to. uyse
11;5 funds for the purpose,.but tg widen the sgope would be, neither
€duitable; nor. fair. to; Oﬂ}el‘ membezs of .the so;uety._ Sectjpn- 85 (2)
'of . the Bengal .., Go-oneratwe Sqcieties, Act, specifically meets the
Points, We, recommend it to theﬂﬁgyegnment Other,. changes are
consequenhal “We; therefore recommend that section 45 be- re-
numbered as section 82, after adding the words “an mspechon to
*the marginal "heading and the new section be read as under :

" SeerioN 82—Costs of mquiry, and _ mspection.: ——(15 Where " an
| InqufTy iS° hel ~under sectmn 80 or an inspection is.made under
‘sectiop ‘Bl the- Registrar Tay -apportion the costs or such Dart of
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the costs, as he may think right, between the society, the ,mgmber§-
or creditors demanding the inquiry or ihspection, ‘the ‘officers or
former officers and the members or past members or the "estate
of the deceased members of the society :

Provided that :

(a) No order of apportionment of the cost shall be made under
this section, unless the society or persons or the legal represen-
1ative of deceased person liable to pay the costs thereunder has
or have been heard or has or have had a rzasonable opportunity
of being heard ;

(b) The Registrar shall state in writing the grounds on which
the costs are apportioned.

(2) No expenditure from the funds of a society shall be incurred
for the purpose of defraying any cost in support of any appeal

preferred by any person other than the society against an order
made under sub-section (I).

() The orders or awards passed by- the Regisirar under this
Section shall not be called in question in any Civil Court.

299. Recovery of costs—Section 46 of the Bombay Act provides
for recovering the cost and facilitates the recovery .through:
‘4 Magistrate. In Madras, under Section 42 of the Madras Act, it
¢an be recovered as if it were an arrears of land revenue. The
‘Madhaya Pradesh Act as applied to Vidarbha follows.the Bombay
Act, while Hyderabad follows Madras. Representatives of the Co-
operative Department have . testified before us that the present
provision is both adequate and- effective and there is no need to
provide for recovering the cost as if it were an arrears of Jand
revenue. The Bombay Act, however, confineg the jurisdiction of the
‘Magistrate in the place where the person from whom the money is
claimable “ actually and voluntarily resides”” and thereby throws the
onus of proving that he “actually and voluntarily resides” at thaf
place on the Registrar. This, we are afraid, is unfair and, therefore,
the relevant words have to be deleted. Secondly only the movable
property can be sold. We are unable to understand the object of
distinguishing between movable property and immovable property
for purpose of the recovery of casts.. We are convinced that.this
relief is unwarranted and, therefore, recommend’ the deletion of the
word “ movable ”. We recommend that-after incorporating the above

ch.:lnges, Section 46 be renumbered as..Section 83 and be read-ag
under ; — |

SECTION 83—Recovery of cost.—Any sum awarded by way of
cosi':s under Sectiox} 82 may be recovered, on the application by.the
Registrar to a Magistrate having. jurisdiction in' the place where the
person’ from whom the morey is clainmable- resides,- 6r carries: on
business..by. the . distress and .salé off ‘any property’ “within the
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limits of the jurisdiction of .such .Magistrate, belongmg to such
person; and such Magistrate-shall proceed -to recover the.samde in
the same manner as if it were a fine imposed by himself.

300.. Registrar to bring defects disclosed in . Anquiry or inspection
to the notice of society—Section 46-A was added in 1948, in order to
enable the Registrar' to bring defects disclosed in inquiry or inspec-
tion to the notice 6f the society and to give it an bpportunity to
rectify these defects. It also provides for drawing attention of the
federal society to the defects and enables the Registrar to direct
the Society or the federal society to take action for remedying the
defects within a specified period. The. societ¥y and the federal
sociely has been provided with the. facilities of appealing to the
State Government against ‘the Beglstrar’s arder. In this section
the ‘word “ defects” has been used in relation to “the working of
a- society ”. The inquiry under Section 43 relates to constitution,
working and financial condition ”. . Section 44, dealing with inspecs
tion is restricted to the “inspection of books.” We think, it is
desirable to bring ‘‘ the defects” in the working of a society in line
with those in “the constitution, working and financial condition of
a society ” 'and in the books of the society.

301. We are further of the view that it is not enough {o issue
directions to the society and its federa] society for rectifying the
defects. The object is to get them rectified. Therefore, a provision
is necessary to get the defects rectified in cases, where both the
society and its federal society fail to do so. A provision on the line
of Section 78 proposed by us has, therefore, been recommended. The
other changes made by us are consequential. ‘We, therefore, recom-
mend that Section 46-A be numbered as Section 84 and be amended
as under :— ' '

SrcTION 84—Registrar to bring defects disclosed in' imquiry or
inspection to notice of society.—(1) If the result of any inquiry
held under Section 80.¢r an inspection made under Section 81 dis-
closés any defects in fhe constitution, working or financial condi-
tion or the .books of .a society, Registrar may bring such defects
to the notice of the society - and, if the society is a member of
a- Federal society: to the notice of the Feaderal Society. The
Regxqtrar may . also make -an order .dirécting the society or its
officers or the Federal Society to take such action as miay be
specified in the order to remedy the defects within the time spec1ﬁe&
therein..

(2) The Federal’ Soéiety or the. Sociely concerned ‘may appeal
agamst— an’ order- made-by the: Registrar: under. ‘sub-section (1). to

the ‘State ‘Government within the time. specified irrthe order,

(% TheState. Govemment may, ‘in. deciding the appeal, annual.
reverse, modily or ‘confirm-the order-of the Registrar,
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_(4): Where, the, Sogiety, fails to.rectify the defeets.as directed by
the Registrar and where no appeal has been made {o-the State
Government, within the time specified in the order .or where on
the appeal so made the State Government has not annulled, reversed
or. modified ‘the.order, the Registrar may himself take ‘steps o
have the defects rectified and may recover the costs. from the
Officer or officers. of the. society who, in his opinion, has or have.
failed to rectify the defects.

302., Power of Registrar . to assess . damage. against delinquent
promoters, etc—Section :50-A of the Bombay Co-operative -Societies
Act deals with. one of the most intricate aspects of the administra-
tion of Co-operative Law. The legal interpretation that. Xin the
course of 7 does not mean “as a result of ” led to the amendment of
the Section in 1955. The .amendment also enables the Registrar to
authorise any person.to examine into the conduct of such persons
but restricts his choice of persons and alsp provides for the payment
of cost,  According to. this Section, it.must appear in the course of
or as a result of an audif, inquiry or inspection or the winding up of
a socicty that any person who has taken part in. the organisation and
the management of the society or any past or present Chairman,
Secretary, member of the Managing Committee or . Officer of the
society has misapplied or retained or become liable or accountable
for any money or property of the society or has been found guilty
of misfeasance or breach .of trust in . relation to the society, the
Registrar may on the. application of the officer cenducting audit or
‘holding inquiry or inspection or of the liquidator.or of any creditor
or coniributory, examine into the conduct of such person and give
- him reasonable opportunity to submit his explanation and then make
an order requiring him fo repay or restore the money or property
or any part thereof with interest or contribute such sum to the
assets of the society by way of compensation, as the Registrar thinks
just. Secondly, the Registrar may delegate powers of A éxamining
into the conduct of any such person tg a persoa not below the rank
of Deputy Registrar, Deputy Collector or 'a Civil Judge subject to
the general or specical order of the State Govérnment. Thirdly the
Regictrar may provide in his order for the payment of the cost and
may direct the society {o pay it initially. It has been rmade clear
that this Section will apply even though the act is one. for which the
offender may be criminally responsible. o

303. Originally, this section was confined to the winding up of
a.society. The .scope..was, extended in 1948.. The present section is
restrictive, because the Registrar has ne initiative.in, these matters, -
Even if they.aré known.to.him, he has-to resort: to aither & fresh
audit or.an_inquiry or.inspection of books. or in.extreme cases. the
‘winding' up of. the Sociéfy.. for whick purposs an_giatication ‘fros
three-fourths of the members is necessary.” We, ﬁ?&e ore, aﬁ-iem
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this.. mlt;a‘uve should 'be, svested in the  ‘Registrar. *Secondly . even.
though’ a-prima- facie case is made out, by the- Aucﬁtor an inguiry
-Qfﬁper or. ‘the- person,, mspeqtmé’ the_”_books or the™ hqmdator the'

Registrar hag, to examine into the ~conduet ~of - such person. In
_fact the_ whole procedure. of mvesngatxon has “to be gone through
We: ihmk the ends of ]ustlce would be met if reasonqble opportumty
is given to ‘the person, concerned to subrmt h1s explanation, mstead
,1:' examlmng into the conduct afresh Fourthry, only certain cate-
gories_of | persons are to- be sub;lected to the surcharge and other
meribers havé been excluded.” “ ' Deceased peraon, " also escapes from
the liability. We are, therefore of the view that these short-

<omings-should be rectified.

304. The Registrar can authorise only certain categomes of officers
to examine into the conduct of such persons to repori to him. The
tofﬁcers must’ have held office- not lower in the rank than that of
a Deputy Reglstrar a Deputy Collector or a Civil Judge. We do not
think that the categones of Officers should be specified in the Act
1tself for the reason that administrative difficulties will consequently
arise in respegt of the af.falrs of a village society, mvolvmﬂ small sums
ainder the present law, as a high Officer referred.to in the Sectioh
will have to be appomted This is neither desirable ror - always
feas:ble In fact we are of the view that the Reglstrar should have
dlscretlonery powers to appoint such a _person, so that in the case of
comphcated cases, he can choose a person with higher qualifications,
:and in 31mple cases, 1nv01v1ng small sums, even an Assistant Registrar
zan be eonsidered competent since the final order is to be made
on'ly by the Registrar. We opine that the deletion of Section 50-A
(1B} will not materia]ly change the course of Justlce

305. , This section is silent on the period with the result that the
Democles s sword will continue to hang indefinitely, Section 127 of
the Bengal -Co-operative Societies: Act, . specifies the. pericd -as
“4 years prior to the date of such audif, insper, mqulry or report,
que in, the course of the winding up of a scciety.” Bihar has
a.similar provision. . Section 42-D of the Co-operative Societies Act,
1912 .as, adopted: for..Vidarbha, restricts -the period to. three years.
An 1mportant -argument in favour of not specifying the period in
the Bombay: Act i is that the. inquiry or, inspecteion or. audit may itself
be held. after a lapse of some ygars and the guilty person will escape
the llabﬂrlty if. the penod is Spec:ﬂed .We do no.. thlnk that ineffi-
c;enc these matters should be placed at a premium and recom-
mend ‘tfat the pemod gf 5. years should be conmdered fair in this
Tespect. . The section appears in the Act in. Chapter VIIT dealing with
Tiguidation and arbitration. But }ts scope is so.widz that we, consider
1t negessary,.to mc:ox;porate it in;this.Chapter, which .deals with audit,

‘ingpection and induiry.

oy 306.- The - existing™ section-+ affords facilities 1o .any -creditor:er
contributory to make an application, but in actua] practice it is not
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ible for any of them to do so since the basis is audit, inquiry,
?t{i):;;ﬂ?on or'th]é liquidatoi’s report. Besides, th_e '1"eport. itself _sbpuld
be envugh ‘and no ‘application from the audltf:ur;“' ete,, should"bg
considered necessary for the purpose of this section. We, therefore,
recommend ‘the deletion of the relevant references. The cost ‘of _-tl}a
proceedings is to be recovered under this Section from the society in.
the first instance. Justice demands that it should be recovered from.
the person against whom the proceedings” are instituted. If at &ll.
they a1e borne initially, the burden should be on the Government
which' institutes the proceedings and not the society which is” inno-
cent and has already suffered losses.

. 307. For reasons stated above, we recommend that section 50-A
be renumbered as Section 85 and be read as under :—

SecTioN 85-—Power of Registrar to assess damages against delin.
quent promotors, etc—(I) Where in the course of or as a result of
an audit under Section 75 or an inquiry wunder _Section -80 -or
an ihspection under section 81 or the winding up of a society, the
Registral" is satisfied on ‘the basis of the report made by the
Auditor or the person authorised to make inquiry under Section 80
or the person authorised to inspect the books under Section 81, or

the liquidator under Section 101 that any person who has taken any

part in the organisation or management of the sociely or any
deceased, p

ast or present officer ‘of the society, has, within a period
of five years prior to the date of such audit, inspection, inquiry or
the order for winding up of the society, misapplied or retained or
become liable or accoyntable for any money or.property of the

society or has been guilty of misfeasance or, breach of irust in

relalion to the society, the Registrar may frame charges against

such person or persons and after giving a reasonablé opportuhity
to the person concerned and'in the casifof a deceased person t¢ his
re_prese'ntative_ who inherits‘his estate; to answer the charges, make
an order requiring him to repay or restore the mohney or progerty
or any part thereof with interest at such rate as the Registrar may
determine or to contribute such sum to the asséts of the society
b;{ way of compensation in regard to the misapplication, retention,
misfeasance or breach of trust, as the Registrar may determine, - ?

(2) The Registrar after framin iargac - s
, -E1sirar i g the charges under sub-section (1)
may, by an order in writing, authorise. “any. per'son,lsubject—('tg

general or special order of the State Gover e
ér the representative of the vernment, o hear.the person

charges are framed ‘under subssection ¢1v. ., ainst; whom' thé

; » may “.lake.'.a'ny order Which
Umstances and which he_céuld hive
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‘made under sub-sectiort (I) if he had given such person a reason-
able opportiunity to submit his explanation to him, and such order-
shall have the same effect as if it was made under sub-section (I),

(3) The Registrar, in making any order under this section, may
provide therein for the payment of the cost or any part thereof, as.
he thinks just, direct that such costs or any part thereof shall be-
recovered from the person against whom the order has been issued

and the amount so recovered shall be paid to the person authorised
by him under sub-section (2). '

(4) This section shall apply notwithstanding that the act is one:
for which the offender may be criminally responsible.

308. Constitution of an authority to supervise working of
cocieties—Provision for supervision of societies has not been made
in the Act. Rule 29, however, deals with the levy of audif, test.
audit and supervision fees, We are afraid that this Rule is uitra
vires the Act, since there is no provision in any section including
Section 71, empowering the State Government to frame Rules in
respect of such matfers. This is, however, not to say that the Rule is.
not desriable. Indeed, we opine that a provision is necessary for
supervision and for enabling the State Government to recover the
cost of supervision, etc. At present supervision is controlied by the
Registrar and a supervision fee is also levied for the purpose. Further
pattern of supervision is presently in the stage of discussion on the
basis of repoirt of the Rural Credit Survey Commitfee. For the
purpose of the law, it would be enough, in our opinion, if it provides
for an authority and for financing its activities. Section 81 of the-
Bengal Co-operative Societies Act provides for” the constitution of
an authority to supervise the working of co-operatives. This section
also provides for manner in which the authority should be constituted.
We are of the view that it would be better to leave the details to the
Rules, since the position regarding the authority may have to be
reviewed from time to time. We also consider it necessary to provide
for financing the activities of the authority and for enabling the
Government to recoupe expenditure on audit, inspection, ete.

309. We, therefore, recommend that a new Section 86, be added as
under T—

SecTioN 86-—Authority to supervise wirking of societies.—(1) The
‘State Government may constitute an authority in such manner as
may be prescribed and subject fo such conditions as the State
Government may lay down for the supervision of societies and
may frame Rules for making grants to such an authority,

(2) The State Government may by general 'or special order
requive of a society or a class of societies to make contribution of
such sum cvery year as may be fixed by the Registrar towards the
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reqoupment. of expendifyre which  the @tate  Government or any
person authorised. in that behalf has incurred or is;l‘ikeiy_:‘to incur
in respect of supervision.

.(3) A society to which sub-section (2).is. applicable shall pay te
:such;authority such fee, as may be prescribed-under sub-section (2)
within . a. reasonable time and, (if it fails to pay such fees within
.a reasonable - {ime, the authority may recover it ag if it were
:an arrear of land revenue, '
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CHAPTER X,
DISPUTES AND- ARBITRATION.

- Saocieties:
v 810, 'Prior {5 the enactment of the Bombay Co-operstive . _
Act,. 1925, thé machinery for resolving digmmtes” atfécting societies:

IrwhiCh the State’ Government was
wppp;géde,fm.fg P under the B 1012, Calvert, in his book

5 r1nc1ples of Co-operation ” (page 180), recalls that “ at first
G%@‘e@l' THPeri wofuséd to _allow-the societies a special summary proce-
‘'dure for the recovery of their debts, in place of the slow and the:
expensive niethods of the Courts, because it was thought that it would
be mistaken -kindness to- confer upon societies arbitrary powers of
Tecoveéry, and’if, in the absence ‘of ‘such powers, a society cannot by
.means of the Jomt securlty given and its own moral authority, collect
its debts, the failure ig due to careless selection of members in the
first instance or to lax management”. In framing the Rules, however,

some of the Local Governments ignored the instructions of the
Governnient of India. The Friendly Societies Act directs that the
dispute shall be decided in a manner directed by the Rulés of the
society and the decision so given shall be binding and conclusive on
all parties without appeal and shall not be removable into any court
of law or" restrainable by injunction. It is this principle around
which the co-operatlve law relating to disputes and arbitration has:
been woven in this country.

311. There are three stages between the existence of a dispute and
its settiement. Firstly, the dispute has to be referred to an arbitrator,
Tt is, therefore, necessary to define the scope of the dispute 1tse1f
“ which may be referred to the arbifrator. Secondly, the machinery for
‘setfling the dispute has o be perfected. . For this purpose, it -is
nécessary to define the arbitrator’s powers and the manner in which
he should proceed in order {6 hear the parties to the dispute. Then
follows his award, which. is the settlement of disputes. There are,
hewever, two more stages, viz. an appeal against an award and the
force, effect, validity and execution of the award. We propose 1o deal
with these matters together with the ancillary problems in this
Chapter.

312. Disputes—Section 54 of the Bombay Act says that if any
dispute touching the constitution or business of a society arises
between members or past members of the society or persons claiming
through a member or a past member or between members or past
members or persons so claiming and any officer, agent or servant of
the society, past or present, or between the .aoczety or its committee
and any. officer, .agent, member or servant of the society, past or
present, it shall be referred to the. Registrar for decision by himself
or his nomineé. In this Section, provision has been made not only’
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for defining the nature of a -dispute referred to him, but also for
decision by himself or his nominee. The point to be noted in this.
<ontext is that the scope of dispute hag only been broadly defined
and the provision for decision is also made in the same section. We
are of the—view that to-avoid legal difficulty, the scope of the dispute

should be adequately a@enwn-a wnd ng Jogphole snould be left out jn
order to enable any party to the dispule™w itaqs the purpose of this
Chapter. It follows from this that the question : o= prowicigr~£ar
decision should be dealt with separately. This arrangément sw—-<-=st

with the provisions in the Bengal Co-operative Societies Act and the
‘Orissa Co-operative Societies Act and several other State Acts.

313. Section 51 of the Madras Co-operative Societjes Act is fairly
comprehensive for the purpose of determining the scope of dispute.
It, however, excludes “ a dispute ‘regarding disciplinary action taken
by a society or its committee against a paid servani of the society”.
We have already recommended in paragraphs Nos, 268 and 269 that all
disputes between a society and its employees should be referred to
the Registrar for decision. We do not, therefore, consider it neces-
sary to exclude this particular type of dispute from the scope of this
section. Disputes generally are (¢) between members, past members
and persons claiming through tlfem as well as deceased members,
(b) between a section of the persons previously described and the
society, its committee or any officer, agent or servant of the society,
(c) between the society or its committee on the one hand and any
past committee, officer, etc., and (d) between one society and the
other.

314. - Section 54 of the Bombay Act does not presently cover
a dispute between one society and another. It is necessary to provide
for a claim by a society for a debt from a member, etc, a claim by
-surety for dues from the principal borrower, whose loan he may
have repaid and a claim by a society for any loss caused to it by
a member, et¢. We have excluded disputes regarding employees in
view of section 71 recommended-by us. Section 46 proposed by us
(Section 36 of Act VII of 1925) permits transactions with non-memberg
in certain circumstances, and if a dispute were to go to a Civil Court
the society will be put to unnecessary hardship. We, therefore,
propose to bring non-members within the scope of this section. On
the other hand, since the question as to whether a_ person was
a-member or not has to be decided under the Act (vide Section 9
recommended), the question of bringing the dispute within the scope
of this section does not arise. We are also anxious that no scope
should be_left to any party to take any dispute outside the scope of
this section on any technical ground, and, therefore, propose to provide
that the Registrar’s decision as to whether a particular matter is
a dispute or not should be final and that no other Act shoulg operate
“We have also made a provision in order to clarify the agency Whiq]:;
«can refer a dispute to the Registrar.
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315.:, We, therefore, recommend that Section 54 be renumbered as
Section 87 and-be amended as undeér ; —

SEC’I‘ION‘ 87—Dzspute —( Notwithstanding anything containing
in any other law for the time being in force, any dlspute touching
the constltutlop,-management or business of a society or the liqui-
-dation 'of a socjety shall be referred by any of the parties to the
-dispute or by a feéderal society to which the suciety is affiliated or by
.a creditor of the society to the Registrar if the parties thereto are
:aamong the following : —

(€} a society, its’ committee, any past commitiee, any past or
present officer, any past or present agent, any past or present
servant or nominee, heir or a legal representative of any deceased
officer, deceased agent or deceased servant of the society or the
11qu1dator of the society,

(b) a member; past member or a2 person claiming through
a member, past member or a deceased member of a society or
a society which is a member of the society,

(c) a person other than a member of the society who has been
granted loan by the society or with whom the society has or had
transactions under the provisions of Section 47 and any person
claiming through-such a person,

(d) a surety of a member, past member or a deceased member
or a person other than a member who has been granted a loan
by the society under Section 47, whether such a surety is or is
not a member of the society,

(e) any -other society or the liquidator of such a 'sociét"y.

(2) When any question arises whether for the purposes of sub-
section (1), a-matter referred to for a decision is dispute or not, the
question shall be considered by the Registrar, whose decision shall
be final.

(3) No Court shall have the jurisdiction to entertain any suit or
other proceedings in respect of any dispule referred to in
sub-section (I).

Explanation.—(1) For the purpose of this sub-section, a dispute
shall include (i) a claim by a society for any debt or demand due
to it from a member, past member or the nominee, heir or the
legal representative of the deceased member, whether such debt
or demand be admitted or not ; (ii) a claim by a surety for any sum
or demand due to him from the principal borrower in respect of
a loan taken, by a society and recovered from the surety owing to
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the default of the principal borrower, whether such a sum or demand
Be admitted or not ; (iii} a claim by a sociéty for'any loss’caused to
it by a member, past member or déceased member, any officer,
past officer or deceased officer, any agent, past agent or deceased
agent, “or ‘any ‘servant, past servant or deceased servant, or its
¢6titmittee, ‘past or present, whether such loss be admitted or not ;.
' (iv) a refusal or failuré by a member, past member or a nominee,
heir or a legal representative of the deceased member to deliver
the possession to a sociéety of land, asset or any other asset resumed
by it for breach of conditions of -the assignment; {v) a question:
regarding rights, etc., including tenancy rights between a housing:
society and itg tenants or members.

Explanation (2)—No dispute relating to the election of the
committee of a society shall be réferred to the Registrar until the:
tesults of election are declared and no such dispute shall be enter—
tained by the Registrar unless it is inade” within one morth from:
the date of declaration of results-of such election by a candidate-
at such election or any member of the society. '

Explanation (3).—In the case of application under sub-section (I}
of a federal society-or a creditor, the Registrar shall require such:
parties or any party to the dispute, as he may think fit, to refer-
the dispute to himt within such time as he may specify, and if such:
reference is not made within the time so spécified, the dispute shall
be deemed to have been referred to him under sub-section (I).

316. Limitation.—~In regard to matters affecting societies there is-
considerable uncertainty about the-limitation period.” The Co-opera-
tive Tribupal in Bombay (Selected cases 1949-50, page 44) has held’
that the Indian Limitation Act is not applicable. There are.
however, certain decisions of the Courts in other States which affirm-
that in certain circumstances that Limitation Act is applicable. The
position requires to be clarified. In order to facilitate this, we-
consider it necessary to explain the position under the Limitation
Act. In regard to recovery of loans and other calls the limitation-
period is three years. This applies also to the liability prior to-
liquidation. However, the Limitation Act (Article 120) has fixed
‘a period of six years in the case of calls in the event of liquidation
In regard to recovery of loans, forfeiture of shares and recovery of
dividend the limitation period is of three years. For Article 132 of
the Act lays down that the limitation to enforce payment of money
charged upon the immovable property is twelve years from the date-
the money sued becomes due. The money under this Article includes-
the value of any agricultural or other produce the fight to receive-
which is secured by a charge upon an immovable property. In the
case of equitable mortgage, Section 9 of the Transfer of i’ropert
Amendment Supplementary Act, however, preseribes g period o)iz
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60 years. In respect of compensation for doing or omitting to do an
act alleged to be in pursuance of any enactment in force the period
is of 90 days from the date the Act or omission takes place. Under
this Act the limitation period ceases against the creditor after the
winding up proceedings commence but if a debt is barred before
the commencement of the winding. up proceedings, it cannot be
proved in liquidation. For appeals and misfeasance, limitation periods
are 20 days and 3 years respectively.

317. In the preceding chapters we have not discussed the question
of limitation. We, however, propose to retain in the relevant chapter
the existing provision limiting the period for appeal to two months
as against 20 days under Article 157 of the Indian Limifation Act.
Under Section 64-IA. of the Act of 1925 the appellate authority has
been empowered to admit an appeal after the expiry of the limitation
period, if it is satisfied that the appellant had sufficien{ cause for not
preferring the appeal within such period. We propose to vest similar
powers in the Registrar. In respect of election disputes we have also
decided to lLimit the period for arbitration to 1 month. In the case
of misfeasance recovery of Ioans, and the calls in the event of winding
up the period fixed under Indian Limitation Act is, in our opinion,
likely to prejudice the interest of the society because of the peculiar
nature of its administrative machinery. It is also necessary to clarify
the date from which the limitation period commences and the period
itself in respect of certain types of disputes. Subject to certain
exceptions, the Limitation Act may be made applicable.

318. We, therefore, recommend that the following new Section,
Section 88 be-added : —

SecTioN 88—Limitation.—(1) Notwithstanding anything contained
in the Indian Limitation Act, 1908, and sub]ect to the specific provi-
sions made in this Act, the period of limitation in the case of a dispute
referred to the Registrar under Section 87 shall—

(a) When the dispute relates to the recovery of any sum
including interest thereon due to a society by a member thereof,
be computed from the date on which such member dies or ceases
to be a member of the society.

(b) When the dispute is between a society or its committee
and any past commitee, any past or present officer, or past or
present agent, or past or present servant or the nominee, heir
or the legal representative of a deceased officer, deceased agent
or deceased servant of the society, or a member or past member
or the nominee, heir or the legal representative of a deceased
member and when the dispute relates to any act or omission on
the part of either party to the dispute, be 6 years from the date
on which the act or omission with reference to which the dispute
arose, took place.

- Qb 243711
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(¢) When the dispute is in respect of any matter t.ouchin_-g the
constitution, management or business of a society which has been.
ordered to be wound up under Section 93 or in respect of which.
a nominated committee or an administrator has been . appointed
under Section 68 and Section 69 respectively, be 6 years from the
date of the order issued under Section 93, Section 68 and
Section 69 as the case may be.

(2) The period of limitation in’ the case of ‘any other dispute
except those mentioned in sub-section (I) which are required to be
referred to the Registrar under Section 86 shall be regulated by
the provisions of the Indian Limitation Act, 1908, as if the dispute
were a suit and the Registrar a Civil Court.

(3) Notwithstanding anything confained in sub-sections {1). and
(2) the Registrar may admit a dispute after the expiry of the
limitation period if the applicant satisfies the Registrar that he
had sufficient cause for not referring the dispute within: such period
and the dispute so admitted shall be a dispute which shall not be
barred on the ground that the period of limitation had expired.

319. Settlement of disputes.—In this section, we propose-t6 deal
with the machinery for settling the disputes referred to the Registrar
under the previous section. The present position appears to be that
when an application is received by the Regizirar in respect -of
a dispute, he has to refer it for arbitration. T¢ avoid frivelous
complaints from being referred- to arbitrativn and societies being
put to inconvenience and expenses, we recommend that no machinery
for settlement of disputes should be made available by the Registrar
unless and until he is satisfied that there is a dispute. Section 54
provides the requisite machinery. Originally, it stated that the
dispute shall be referred to the Registrar for decision by himself or
his nominee or the Board of Arbitrators. But last year, provision
for the Board of Arbitrators was deleted by amending the Section.
As a result only one nominee can decide the dispute,

320. The justification for abandoning the system of  Board of
Arbitrators has been made on the ground thai a nominee of a party
to the dis_putr-.: is liable to indulge in dilatory methods with the result
that arbitration proceedings are unduly protected and justice is
dcla_yed. Co-operative opinion has alsy been unarnimous on the
merits of the reforms effected by the amendment of the Section Iést
year and we do not recommend revival of the Board of Arbitrators
It has, however, been pointed out that the amended section ha:;
qeateq another apomaly. It leaves the settlement of disputes to the
discretion o:f a smg}e nominee and secondly, there is a danger of
such a nominee eIring on a wrong side while giving the decision
In fact,. our attention was drawn by some of the witnesse to ‘:h .
miscarriage of justice by certain nominees and allegations v:eré l"e
made against their bona fides. We opine that the Registrar is expecat::i)
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to make a careful choice of persons while appointing his nominees.
In spite of the best precaution, however, justice may not be assured.
In complicated cases, it is customary for the High Court Judges to sit
in benches of two. Similar practice has been adopted by the
Revenue Tribunal. We commend this system to the Registrar since
the two nominees jointly hearmg a-dispute and giving a decision
are in a betier position to arrive at a correci decision than one

nominee. In matters other than complicated, however, one nominee
should suffice.

321. We do not want to fetter the Registrar’s discretion in these
matters bu! wish to provide for the facility of-appointing more than
one nominee. We also visualise the possibility of a case in respect
of which the two nominees would differ.- In that case, closely
following the practice in the High Court and the Tribunals, a fresh
bench of three will have to be constituted. But the cases of this
type would be rare since the nominees will be of the Registrar and
not of- the parties and-would, therefore, take a dispassionate view
of the -disputes before them. The two points require to be clarified
in. connection with the machinery for settlemen® of disputes. The
proviso to the existing Section 54 (1) (g) lays own that-the Registrar
may suspend the -proceedings in order to facilitate the settlement
of complicated questions of law in a court. Secondly, Rule 32
authorises the Registrar to withdraw the dispute from his nominee
in-order to decide it himself or refer it to another nominee. We
propose to retain both these provisions ‘subject to consequential
changes as a result of our previous recommendations:.-

322, We, therefore, recommend that a new Section 89 be added
as under-:—

SecTioN 89—Settlement of dispute—(I1) If the Registrar is
catleﬁed that any matter referred to him is a dispute within the
meaning of Section 87, the Registrar shall; subject to the Rules,
decide the dispute himself. or refer it for disposal to one or a board
of ‘more than one nominee to be appointed by the Registrar.

(?) Where any dispute is referred to under sub-section (I) for
decision by the Registrar’s. nominee or a board cf nommees, the
Registrar may at any time, for reasons_to be recorded in wuiting,
withdraw such dispute from his nommee or board of nominees and
may decide the dispute himself or refer it again to, any. other
nominee or board of nominees appointed hy him for decision:

Provided that no such dispute shall be withdrawn except on
any of the following grounds :—

(i) The Registrar’s nominee or board of nominees has failed
to decide the dispute within two months or such further period,
as may be allowed by the Regisirar,

1A Qb 2437—11¢
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(3i) Proceedings before the Registrar’s rominee are violated
in consequence of corruption or misconduct on the part of the
Registrar's nominee or board of nominees.

(3) Notwithstanding anything contained in Section 87 (1) and
(2), the Registrar may, if he thinks fit, suspend proceedings in
regard to any dispute, if the question at issue between a society
and a claimant or between different claimants, is one involving
complicated questions of law and fact, until the question has been
tried by a regular suit instituted by one of the parties or by the
sociely. If any such suit is not instituted within two months
from the Registrar’s order suspending proceedings, the Registrar
chall take action as laid down in sub-section (I).

323. Procedure for seitlement of disputes and powers of Registrar
or his nominee—Rule 35 framed under the Bombay Act prescribes
the procedure which the Registrar or his nominee has to follow in
proceedings connected with the settlement of disputes. This has
been done under Section 71 (2) (4). Rule 36 lays down that no
party shall be represented by a legal practiticner. According to
Rule 35 the Registrar or his nominee shall reccrd a brief note of the
evidence, and has to give a decision in writing in accordance with
“ justice, equity and good conscience”. This decision has to be
given in open court, thereby meaning that the Arbitrator is a Court.
It also prescribes that if any party duly summoned to attend fails
to appear, the dispute may be decided ex-parte but no remedy has
been prescribed when the party summoned fails to appear. The
Tribunal has held in several cases that the procedure for hearing the
§i5pute is not uniform and in the dispute relating to Rajwade Mandal
it specifically suggested that a detailed procedure should be laid
down. We think that this is overdue inasmuch as many awards
have been vitiated as a result of the difficulty in following the
correct procedure. In this context the relevant Rules framed by the
Government of Bengal and Madras under theiv Acts are imiportant
As regards power to enforce attendance, we beg to point out thai.:
as a resuﬂ:’l of tgebar?]endment of Section 58 the Registrar or any
persocn suthorise im to settle dispute non
and enforce the attgndance of Witnessges. %11?: gx?e,pi?};‘;zfgefugfm;gg

view that a provision for this purpose is necessary.

} 324. The opinion regarding the appearance of 1 itj

in arbitrat_ion proceedings differs viollaently. Onfe srgi:wl;vpir: c:}lltégnteﬁs
dispute being a family affair, there is no need for allowin th:
appearance of a legal adviser. It is also alleged that his pregsenc
vgrould create legal complications. The appearance of Iegal r t'e
tioners was barred also on the basis that the societies bein p1acii
could not afford legal expenses. In actual practice howevng sm%h
the growth of societies and in view of the complex ’issues 1»1', IWl'd
is considered desirable. Societies are in a position to ge,t f}fg bae]st
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advice by authorising a member who is a legal expert as their
representatives at the hearing of the disputes. In such a case the
other party which might not be a society is handicapped. The
Madhya Pradesh Act in force in Vidarbha makes a happy compro-
mise between the two exireme views. Rule 34 framed under that
Act lays down that no party shall be represented by any legal
practitioner except with the permission of the Registrar or Arbitrator
or Arbitrators. Rule 48 framed under the Hyderabad Act operat-
ing in Marathwada gives a similar concession but the Registrar’s
discretion is confined to “any legal complications of importance
involved in any case”. The adoption of the latter rule will lead
to a further complication since whether a particular matter iavolves
“any legal complications of importance” or not can be the subject
of litigation. We, therefore, favour the happy compromise achieved
by the Madhya Pradesh Rules.

325. An important aspect in connection with the procedure to
be followed relates to the power of the Registrar or his nominee in
respect of amending the application relating to the dispute or join-
ing a.party to the dispute. In several cases this is considered neces-
sary on grounds of equity and justice since the omission might
have been technical. Suggestions have, therefore, been made that
this power should be vested in the Registrar and his nominee, We
feel that this is a reasonable request but have been informed by
the Government that the legal opinion ig that the amendment of
the initial reference by the Registrar or hig nominee can ovnly be
permissible under - the present section with the agreement of all
the parties to the dispute. In view of this we think it is nacessary
to make a specific provision for the purpose. At the same time
we recognise that the power to amend the complaint should be
restrictive. For this purpose we propose to rely, subject to neces-
sary modifications, on Rule 10 of Order I in the first Schedule of
the Civil Procedure Code and Order to govern the frame of suit.

326. To provide for the contingencies referred to in the preceding
paragraphs and to bring the existing Rules on the subject matter
under the Act, we recommend that a new section, number 90 be
added. It reads as under :—

Secrion 90—Procedure for settlement of disputes and rower of
Registrar, his nominee or Board of nominees~—(1) The Registrar
or his nominee or Board of nominees hearing the dispute under
section 89 shall hear the dispute in the manner prescribed and shall
have the power to summon and enforce attendance of witnesses
including the parties interested or any of them and to compel
them to give evidence, and to compel the production of documents
by the same means and as far as possible in the same manner as
is provided in the case of a Civil Court by the Code of Civil
Procedure, 1908. ' '
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(2) No party shall be represented at the hearing 0.f the dispute
by any legal practitioner, except with the permission of the
Registrar or his nominee or Board of nominees, as the case may
be.

(3) (a) If the Registrar or his nominee or board of nom_inee_’s’ is
satisfied that.a person whether he be a member of the society
or not has acquired any interest in the property of a person who
is held a party to the dispute, he may order that the person _who
has acquired the interest in the property may join as a party to
the dispute ; and any decision that may be passed on the reference
by the Registrar or his nominee or board of nominees. shall be
binding on the party so joined in the same manner as if he were
the original party to the dispute.

(b) Where a dispute has been instituted in the name of the
wrong person or where all the defendants have not been included,
the Registrar or his nominee or board of nominees may, at any
stage of the hearing of the dispute, if satisfled that the mistake
was bong fide, order any other person to be substituted or added

" as a plantiff or a defendant upon such terms as he thinks just.

(¢) The Registrar, his nominee or board of nominees may, at
any stage of the proceedings, either upon or without the appli-
cation of either party, and on such terms as may appear to. the
Registrar, his nominee or board of nominees as the case may be,
be just, order that the name of any party improperly joined,
whether as plaintiff or defendant be struck out, and that the

~name of any person who ought to have been joined, whether as
plaintiff or defendant or whose presence before the Registrar, his
nominee or board of nominees, as the case may be, may be neces-
sary in order to enable the Registrar, his nominee or board of
nominees affectually and completely to adjudicate upon and scttle
all the questions involved in the dispute be added.

(d) Any person who is a party to the dispute and entitled to
more than one reliefs in respect of the same cause of action may
claim all or any of such reliefs; but if he omits to claim for all
such reliefs he shall not forward claim for any relief so omitted

except with the leave of the Registrar, his nominee or board n-o'fj
nominees, '

327. Attachment before award.—Section 55 of the Bombay Act
provides for attachment before award in certain eircumstances
This section was amended last year in order to exte '
to certain contingencies arising from the exist—ihg sect
provides that when a dispute is referred to th
a person authorised by him under section 50
of any person under that section, the Reg
the person authorised, as the case may b

nd its scope
ion 50-A. It
e Registrar or when
.-A examines the conduct
1st1_‘ar or his nominee or
e, if satisfied by enquiry
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or oherwise that a party to such dispute or examination is likely to
dispose off. or remove all the property with the intent to delay or
obstruct any execution of award or order; the Registrar may direct
the. conditional attachment of the said property unless adequate
security is furnished and such attachment shall have the same effect
as if made by.a competent Civil Court. This section also retains
the provision for enabling the Registrar or his nominee or the porson
authorised to make an interlocutory order pending the decision in
a dispute.

328. The amended section is a considerable improvement over
the old section. There, however,. appears to be certain defecis in
this section. Firstly, equity demands that the parties affected should
be given a hearing before such an order is passed. This jractice
is rigorously followed; but the section hag not recognised it with
the result that even if it is abandoned the action isnot vitiated and
the aggrieved party has no remedy. We  consider that this defect
should be rectified. Our attention has been drawn to several cases
in respect of which even though the property was attached under
this section, the same was distributed rateably among the creditors,
where society had no priority.” Therefore, it might be necessary to
have the relevant eniry made in the Record of Rights. Rule 44A
préscribes the procedure for the custody of property attached under
section 55. We think that this rule should be suitably amendéd
in respect of the attachment of immovable prcperty. In connection
with this section we ‘also beg to point out that- there should be
two steps for attachment before award since the time facter is
imporiant. In our opinion, the objective would best be served if
the conditional attachment be accompanied by a show cause notice
and the demand for adequate securify so that if the Registrar or
his nominee is not satisfied with the explanation as a result of the
issue of notice he can confirm the order. In the case of attachment
of property the position of parties having rights prior to the attach-
ment will have to be safeguarded.. Similarly, it would be necessary
not to bar a person holding a decree against a person whose property
is attached from applying for the sale of property so attached.

329. To give effect to our proposals, section 55 requires to be
amended. The section as amended will read as under : —

Section 91—Attachment before award.—(1) Where a dispute has
been referred to the Registrar or his nominee or board of nominees
under section 89 or under section 101 or where the Registrar or
the person. authorised -by him under sub-section (2) of section 85
hears a person against whom the charges are framed under
section 85(1), the Registrar or his nominee or board of nominees
or the person authorised by him under section 86(2) as the case
may be, if satisfied on enquiry or otherwise that a party to such
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dispute or against whom proceedings are pengling under section 85,
with intent to delay or obstruct the execution of any award or
the carrying out of any order that may be made :

(@) is about to dispose of whole or any part of his property ; or

(b) is about to remove whole or any part of his property from
the jurisdiction of the Registrar may, unless adequate securily
is furnished, direct conditional attachment of the said property;
and such attachement shall have the same effect as if made by
a competent Civil Court.

(2) Where the Registrar or his nominee or board of nominees
or the person authorised by him under section 85(2) directs condi-
tional attachment of property under sub-section (1), he shall issue
‘a notice calling upon the person whose property is so attached
to furnish security which he thinks adequate within a specified
period and if the person fails to provide the security so demanded
the Registrar or his nominee or board of nominees or the person
authorised, as the case may be, may confirm the order and, after
the decision in the dispute or the completion of the proceedings
.referred to in sub-section (I), may direct the disposal of the
property so atfached towards the claim if awarded.

- (3) Attachment made under sub-sections (I) and (2) shall not
affect the rights subsisting prior to the attachment of property
under sub-section (I) of persons not parties to the proceedings in
- connection with which the attachment is made nor bar any person
helding a decree against the person whose property is so attached

from applying for the sale of the property under attachment in
execution of such decree '

330. Decision of Registrar, his nominee and Board of Nominees.—
The Bombay Act does not provide for an award, but deals with
appeals against an award. Rule 34, however, provides for the pay-
ment of expenses of arbitration. It is also a moot point whether the
award made after the time fixed by the Registrar can be valid
V\_fe think it is desirable to cover these matters in a separate section-
Since .the existing section 54(2) (i), relevant provisions of which havé
been incorporated in the proposed section 89(2) (i) prescribes that
the. dispute has to be decided within two months or such further
period as may be allowed by the Registrar, any decision not given
within the specified period is likely to be invalid, the Tribunal has
however, held that so long as the case is not withdrawn, the extension
of t!qe term is _irr_lplled. At any rate, the legal positit;n needs to be
clarified. Adrmmstrative difficulties may not ensure the extensi
of the period for hearing the dispute before the expiry of ssuzﬁ
pem‘od. On the ot_her hand if the award is to be vitiazd b léh
expiry of the period, the dispute will be unnecessarily rolonged,
the parties wa be put to unnecessary hardship and e ensg geh ,
ends of justice will be defeated. We, thereforxte:‘p thsi’n?{ndtaa?:
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a provision is necessary for validating such award. It is also
necessary to provide for matters to be covered by the award such
as the subject of the dispute, expenses of the parties and the cost of
arbitration, Section 57 of the present Act bars the legality of award
being questloned in any Civil or Revenue Court. We have included
this section in the proposed new section.

331. As regards finality of the award, in Bombay the award is
final once it is given by the Registrar or his Nominee and the
machinery ceases to exist once the award is made. Under Section
51(3) of the Hyderabad Act, the award becomes final only after the
Registrar’s approval. This practice is in operation in Marathwada
and probably owes its existence to the absence of any machinery
for appeal against the award. In Bombay facilities are available
for an appeal to the Tribunal. Besides, the provision for Registrar’s
approval would mean unnecessary delay We, therefore, do not
consider it necessary that the award should be final only after i it is
approved by the Registrar. The Section as amended and numbered
92 reads as under : —

SecTioN 92—Decision of Registrar or his nominee or Board of
Nominees.—(1) When a dispute is referred to arbifration, the
Registrar or his nominee or board of nominees may, after giving
reasonable opportunity to the parties to the dispute to be heard,
make an award on the dispute, on the expenses incurred by the
parties to the dispute in conection with the proceedings, and the
fees and expenses payable to the Registrar or his nominee or board
of nominees, as the case may be. Such an award shall not be
invalid even though it may have been made after the expiry of the
period fixed for deciding the dispute by the Registrar and shall,
subject to appeal or review or revision, be binding on the parties
to the dispute. The award so made shall not be liable to be
called in question in any Civil or Revenue Court.

332. Appeal against the decision of Regzstrar his nominee and
Board of nominees.—The provision for appeal against the decision of
the Registrar or his nominee has been made in section 56. It lays
down ‘“that any party aggrieved by the decision of the Registrar or
his nominee under section 54 or an order passed under section 55
by the Registrar or his nominee or person authorised by him, may
within two months appeal to the Tribunal against the decision or

-order”. There are two provisos which relate to appeals filed before
the Registrar prior to April 1948 or which could have been filed had
the Tribunal been in existence. These provisions were made in 1948
when this section was introduced. We think that these provisions
are now redundent and recommend their deletion. Prior to the
deletion of section 54(a) the Tribunal had also the power to modify,
correct or remit award made by a Board of Arbitrators. Because
the proviso for Board of Arbitrators has been deleted, we are inform-
ed, this section has also been totally deleted. We are of the view



170

that even in respect of awards made by the Registrar or his nominee,
it is necessary to invoke this section in- order to- ehsure proper c_hs--
pensation of justice. We, therefore, recomnmend that. existing
section 56 and the deleted section 54-A be combined into one.

333. The only point that remains is whetlier the provision for
appeal should be incorporated in the Chapter on appeals, or should
follow the section providing for the award. Though strictly speaking
this section should go in 'the Chapter on appeals, we are inclined to
think that for the sake of convenience it would be-desirable to
incorporate it in this Chapter. It has been represented to us that the
Registrar’s powers under the existing Séction 50-A are very extensive
and the parties aggrieved have no remedy against his orders except
to appeal to the State Government. The procedure is judicial in-
nature, but the action is administrative. The emphasis on the latter
has apparently resulted in the provision for appeal to the State
Government. At the same time, the fact remains that innocent
parties must get sufficient relief in the matter of getting justice. In
the Bengal Co-operative Societies Act, the aggrieved party can appeal
against the Registrar’s decision in this respect {o the District Judge.
This procedure is, however, likely to be prolonged, cumbersome and
costly. Further there is no Co-operative Tribunal constituted in
Bengal under their Co-operative Act. All the members of the
Committee, except the Member-Secretary, who is Joint Registrar,
Co-operative Societies, Bombay State, are of the -view that the issue
being justifiable, should be appealable to the Tribunal. The Member-
Secretary is of the view that by making the administrative order of
the Registrar appealable to the Tribunal, the Registrar’s action s
likely to be curbed. The appointment of an Auditor, Enquiry Officer
or an Officer to inspect the books, is made by the Registrar, who has
also to see that the defects in the working of a society are rectifiéd.
Action under Section 50-A is only incidental to the Registrar’s efforts
to get the defects rectified and to see that the society is reimbursed
for the loss sustained as a result of the action of the delinguent
members of the Committee. Under thé existing Act, a speedy and less
costly machinery is also assured. We concede to the force of- the
argument of the Member-Secretary, but beg to point out that the
possibility of the Registrar erring on the wrong side while trying
to safeguard the interests of the society, cannot be totally dismissed.
At any rate, the issue has to be decidéd after considering all the
available evidence and a judicial mind cannot only take a dispas-
sionate view of the issue, but its decision can also be accepted as one
doing full justice to the aggrieved parties. As regards costs, we are

of the view that by providing an appeal to the Tribunal insteag of to
the State Government, the cost is not likely ‘ blv.

_ to increase appreciably
and the aggrieved party will have the consolation that 'h%preéeivéii'
a fair trial. Subject to the dissent - of the Member-8

ecreta -
therefore, recommend that Section 56 be renumbersd e

X . . as Section
after deleting the proviso therein and after adding relevanfgng&rgi
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of Section. 54.-A which have been deleted by the amendment of 1956
and should read as under : —

SectioN -93—Appeal against  the decision of Registrar or his
nominee or board of nominees—(1) Any party aggrieved by any
decision of the Registrar or his nominee or Board of nominees
under Section 92 or an order passed under Section 91 by the Registrar
or his nominee or board of nominees or the person authorised by
the Registrar under section 85 (2), may, within twe months from
the date of the decision or order or award, appeal or apply to the
Tribunal and the Tribunal may for reasons to be recorded in
writing—

(1) modify the award, or

(i) set aside the award and order that the dispute shall be
referred back to the Registrar or his nominee or board of nominees
or the person authorised by the Registrar under Section 85 (2)
in the manner provided.

(#) pass such orders thereon as it deem fit;

Provided that no such order shall be made (a) after the issue of
a certificate under Section 84 for the execution of the award and
(b) except on any of the following grounds :—

(i) the objection to the legality of the award is apparent on the
face of it or

(i%) the award has been vitiated in consequence of corruption
or misconduct on the part of the Registrar or his nominee or board
of nominees or the person authorised by “"e Registrar under
Section 85 (2); or

(iit) the award is in.any way perverse,

(2) In making an order under sub-section (1) that the dispute
shall be referred back to the decision of the Registrar or his
nominee or board of nominees or the person- authorised by the
Registrar under Section 85(2), the Tribunal may direct that any of
the persons who made the award shall not decide the dispute or pass
the ‘order under Section 91.

(3) Where a dispute or an order under Section 91 is referred back
under sub-section (I), the Registrar or his nominee or board of
nominees or the person authorised under Section 85 (2), as the
case may be, shall make-a - fresh award or give a fresh decision
within such time as may be fixed -by the Tribunal. If the
Registrar or his nominee or. board of nominees fails to make a fresh
award or the person authorised fails to give a fresh decision within
the -time _so. fixed, the Registrar or his - nominee or board of
nominees or a person authorised by him, appointed for the purpose
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shall decide the dispute or make a fresh order and the Tribunal muy
on the application of any of the parties to the award or decision
or otherwise for reasons to be recorded in writing modify theé award
or pass such orders thereon as it deems just.

(4) Notwithstanding anything contained 1 sub-section (I} the
Tribunal may admit any appeal or any application relating to an
award made under Section 92 or an order made under Section 91
after the expiry of the said period of two months. provided the
appellant or the applicant satisfies the Tribunal that he had sufficient
cause for not making the application within the said period.

334. Mode of execution of awards and orders.—Section 59 of the
Bombay Act dealing with “money how recovered” deals with the
subject matter. From the contents of this Section, it is obvious that
it prescribes the mode of execution of awards and orders. We, there-
fore, prefer the latter wording to the existing one in respect of
marginal heading. We may add that Section 60 of the Hyderabad
Act presently applicable to Marathwada has “ Mode of execution” as
the marginal heading. This Section covers orders passed by liquidator
under the existing Section 50, by the Registrar under the Section 50-A,
and by the Regisirar or his nominee on disputes referred to him under
the existing Section 50 and 54 and every order passed in appeal under
the existing Section 56, every order passed in revision under the
existing Section 63-A, and every order passed by the State Govern-
ment in appeal against order passed under Section 50. Such orders on
a certificate signed by the Registrar or a liquidator be deemeq as
decree of a Civil Court and shall be executed in the same manner as
the decree of the said Court or be executed ag if they were for the
recovery of arrears of land revenue. In the latter case an application
has to be made to the Collector within 12 years from the date fixed

in the order or from the date of the order and has to be supported b
a certificate from the Registrar., SUPP v

335. The first point to be noted in this connection is that only two
channels for recovery are available. Besides the Civil Court and the
Revenue Officers, in several States the recovery can be effected
through the Registrar, In Madras under Section 57-A of the Madras
Co-operative Societies Act, the Registrar is empowered to effect the
recovery. One of the grievances of societies is that the methog of
recovery through the Collectorate is dilatory and the delay is unduly
excessive with the result that the prospect of recovery becomes dim
and the bottom is knocked out of the whole machinery built up for
fixing the liability and effecting the recovery of dueg of the society
The main reason for this is the shortage of Recovery )

Offi i
Collectorates compared to the volume of work they haVec:;shlal:l ;11.1:
True, the facility of appointing Special Recovery Officers is available.

but it is not always that every society can take the advantage. This
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difficulty is all the greater in the case of societies which have hardly
a few awards to be executed. It may be noted that the cost of éXecu-
tion of award is the first charge on the money recovered ang the scale
of fees is adequate. We, therefore, urge the Government to assess
the adequacy of the existing machinery for recovering money through
the Collectorates and strengthen it, so that the distinction between
Recovery Officers and Special Recovery Officers can disappear and all
societies, irrespective of their size or the number of awards, they
send for execution, can take advantage of this section. We, however,
view the problem from a different angle. Under this Act, the
Registrar has been acknowledged as the Trimurti and controls the
legal frame-work within which societies have to function. We, there-
fore, submit that it is not proper that only one aspect of the legal
frame-work, viz,, the execution of awards and orders, should be
entrusted to the Collectorate. We, therefore, commend the relevant
proviso in the Madras Act to which we have referred earlier..To
achieve this purpose an ‘appropriate action might be necessary under
the Land Revenue Code. We suggest to the Government to examine
this aspect if our recommendation is accepted.

336. We have received certain suggestions in connection with the
operation of the existing Section. A plea has been made that the
Civil Court referred to in the Section should be defined. This is in
our opinion, redundant. The second suggestion jis that provision
should be made for enabling a society in Bombay State to recover
its dues from members who might have migrated to other States
mainly as a result of the Reorganisation of the States. A similar
provision was made under Section 57(c) in the Madras Co-operative
Societies Act, when the Andhra State was created. We consider
that this is unnecessary since there are only a few societies whose
members have migrated and in their case the awards can be sent
by the Regisirar of Co-operative Societies in Bombay State to the
Registrar of any other State for execution. Another suggestion is that
the cost of enquiry should be recoverable under this Section. The
officials of the co-operative Department are unanimous that:the
present method of recovering it through a Magistrate is more effec-
tive., We do not, therefore, favour any change. The fourth sugges-
tion is that the execution of awards passed by the Registrar’s nomi-
nee should not be held up till the period of appeal expires and they
should be executed immediately on their delivery without impairing
the rights of appeal of the aggrieved party. The main argument is
that the decrees of the Civil Courts are executable as soon as they
are passed. In the latter case a stay orcer can, however, be obtained.
We are afraid that the members of a sqciety may not be necessarily
prompt to seek such a stay order from the Tribunal and the Tribunal
itself being located in Bombay, the cost of moving the Tribunal will
itself be heavy. We, therefore, reject this suggestion. At present
applications for execution have to be made within 12 years from the
date fixed in the order or the date of the order. This period is too
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long and is one of the causes of lethargy on the part of the societies
in sending the awards for execution. . We, therefore, - recommend
“that as a beginning towards progressive reduction of the period, the
words “12” be substituted by the word “5".

337. Besides the points discussed above, certain consequential
changes including those relating to the number of the sections, are
necessary. We, therefore, recommend that Section 59 be deleted
and a new Section — Section 94, be added as under : —

SECTION 94—DMode of execution of awards and orders—Every
order passed by a Liquidator under Section 101 or by the Regis-
trar or his nominee or a board of nominees under Sections 92 or
clause (1) of Section 91, or by the Registrar under Section 85,
every order passed in appeal under Section 93, every order passed

~in revision under Section 147 and every order passed by the State
Government in appeal against orders passed under Section .145
shall if not complied with on a certificate signed by.the:Registrar
or a Liquidator, be deemed to be a decree of a Civil Court, and
shall (a) be executed in the same manner as a decree of such Court,
or (b) be executed according to the Law and under the Rules: for
the time being in force for the recovery of arrears of land revenue,
provided that an application for the recovery in such manner of any
such sum shall be made to the Collector and shall be a¢companied
by a certificate signed by the Registrar or by an Assistant Registrar
to whom the said power has been celegated by the Registrar, or (¢)-
be executed by the Registrar or any persons subordinate 1o him
empowered by the Registran in this behalf, subject to such Rules as
may be prescribed by the State Government and without prejudice
to any other mode of recovery provided in this sub-section :

Provided that no application for the execution of the ordets
referred to herein shall be made after the expiry of 5 years
from the cute fixed in the order or if no such date is fixed from
the date of the order. ) .

338. Recovery of crop loans—Since 1948 the provision of crop
_finance on the security of crops to be raised has assumed consider-
able significance. The scheme itself’ was conceived in 1948 and it
was felt at that time that the machinery for recovering such dues
should act speedily. With this aim in view section 59-B of the Act
of 1925 was amended so as to extend the scope of it$ facilities o
resource societies undertaking financing of crop and seasonal finance
The original section was inserted .in 1943 in order to enable the land
mortgage banks to recover promptly the defaulfed instalmenis
Thus the section, as at presently worded, is. used by both lan d. mort.
gage banks and resource societies. Since. we propose fg hav o .
separate Chapter in the Act for land.mortzage banks’ wherein w:
propose to recornmend the same facilities ag are a‘fa"ilabie‘--ﬁﬁde} " this
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Section to such banks, we recommend that the operation of this
section should be -confined to resource societies engaged in providing
seasonal finance, The section as it is worded leaves the initiative to
societies only and if the management is slack or is prompted by an
ulterior motive, it may be that the facility provided by this Section
will not be availed of by the society. Our.attention has been drawn
to this particular aspect of the operation of the Section by some of the
central banks in the State. The suggestion made is that in such a
contingency the.department should have the authority to take action
suo moto. Thus the Central banks can represent to the Registrar and
his officers for seizing the initiative. The suggestion, in our opinion,
should help all concerned to tone up the administration of primary
agricultural societies and we accept it. For reasons explained above,
we recommencs that the Section 59-B be deleted and a new Section
Nao. 95 be added as under : —

Section 95—Recovery of crop loans—(I) Notwithstanding any-
thing contained in Sections 87, 89 and 94 on an application made by
a. resource society undertaking the financing of crop and seasonal
finance as defined under the Bombay Agricultural Debtors’ Relief
Act, 1947, for the recovery of arrears of any sum advanced by it to
any of its members on account of the financing of c¢rop or seasonal
finance andg on its furnishing a statement of accounts in respect of
the arrears, the Registrar may, after making such enquiries as he
deems fit, grant a certificate for the recovery of the amount stated
therein tq be due as arrears.

(2)- Where the Registrar is satisfied that a resource society has
failed to take action under sub-section (1) in respect of arrears of
any sum-advanced by it to any of its members on account of the
financing of crop or seasonal finance, the Registrar may, of his
own motion, after making such enquiries as he deems fit, grant a
certificate for the recovery of the amount stated therein to be
due as arrears and such a certificate shall beé deemed to have been
issued as if the application was made by the society concerned.

(3 A certificate granted by the Registrar under sub-sections (1)
and (2) shall be final.and a conclusive proof of the arrears stated to
be due therein and the same shall be recoverable according to the
law for the time being in force for the recovery of land revenue.

(4) It shall be lawful for the Collector and the Regisirar to take
precautionary measures authorised by Section 140 to 144 of the
Bombay Land Revenue Code, 1879, until the arrears due to the
resource society together with interest and any incidental charges
ineurred in the recovery of such arrears are paid or security for pay-
ment of such arrears is furnished to the satisfaction of the Registrar.

.339.- Private transfer of property made after issue of certificate
void against society.—There is a time lag between issue of a certifi-
cate -under the preceding section and the execution of the award.
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During this period there is a danger of the person against whom th'e
award is to be executed, transfering his property or morigaging it
with a view to defeating the purpose of the award 1tse}f. It is this
contingency which has been provided for under section SQ-AA of
the Bombay Act. True, the public has to be_protected agal_nst the
possibility of being taken unawares of the existence of the issue of
the certificate. Rule 49 has, therefore, been provided for tke issue
of proclamation to warn bonafide purchasers in time, The only
difficulty is that there is no protection to the society against fraudu-
lent transfer of property during the pendency of the enquiry,
inspection, audit and liquidation proceedings. If is during this periud
that a guilty person becomes aware of the danger to his interest
and can arrange for the transfer of his property long before the
certificate is issued and such a transfer will be legal under the
existing Act. The existing law, however, provides for attachment
before award and, to that extent, precautionary measures can be
taken against such a contingency. We, therefore, do not recommend
any change in this section except consequential oneg for renumber-

ing the section. The new section, numbered 96, will read as
under : —

SecTION 96—Private transfer of property made after issue of
certificate void aguinst society—Any private transfer or delivery
of, or encumbrance or charge on, property made or created after
the issue of the certificate of the Registrar, Liquidator, or Assistant
Registrar, as the case may, be under section 94 shall be nul and

void as against the society on whose application the <aid certi-
ficate was issued.

340. Transfer of property which cannot be sold.—In the process
of recovery of dues of societies it may be necessary to sell a property ;
but if buyers are not there, the sale becomes impossible. In.rural
areas particularly when a person whose property is to be sold is
influential, buyers are scared with the result that the society is
left with no remedy to recover its dues. The position also holds
good in respect of recovery against other orders of the Registrar.

To provide for such a contingency and to ensure the execution of

the order, section 59-A of the Bombay Act, lays down that such
a property may, with the previous consent of the Registrar, be
transferred to the society which hag applied for the executit’)n of
the order. It further provides that the society shall hold the pro-
perty on such terms and conditions as may be agreed upon between
thg s.oclet)_r and the Court or the Collector so as to protect the
existing rights and encumbrances. The Collector can delegate his

powers to his subordinate officers. The procedure f
of property in these circumstances has bes e for the fransfer

as been laid down_in Rule 50,
34l. So far as the existin

g section is co .
out that under section 92, ncerned, we beg to point

we have recommended that the order
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can be executed by the Registrar. Consequently, along with the
Court and the Collector the Registrar must also have the power
to direct the transfer of property. Secondly we are unable to under-
stand the propriety of requiring “the previous consent of the
Registrar ” for the purpose of such a transfer when the Court or the
Collector under the existing section, is satisfied that the property
cannot be sold. In our opinion, the authority which puts the pre-
perty to sale is in a bhetter position to take the decision than the
Registrar. We, therefore, recommend that the words “with the
previous consent of the Registrar” be deleted. The section further
lays down that the property can be transferred only to the society
“which has applied” for the execution of the order. In certain
gircumstancey, it may be necessary for the Registrar himself to
apply for the execution of the order. In such an event it will not
be open to the- Court or the Collector under the existing section to
transfer the property. To overcome this difficulty we recommend
that the words “ or on whose behalf an application has been made”
be added between the word “ applied ” and the word “for”. Under
sub-section (3) the Collector can delegate his powers to the sub-
ordinate officers. Since the Registrar is to exercise in accordance
‘with our recommendation the same powers, the sub-section will have
to be amplified for the purpose. We recommend accordingly,

342. One of the major difficulties in connection with the sale of a
property or the transfer of property under this section jig that the
party- entitled to acquire the property experiences difficulty in the
process of acquisition with the result that in the case of a sale,
the right price of the property is not realised and in the case of
transfer of property to the society under this section it becomes
difficult for it to get the possession of the properiy. This difficulty
has been experienced in other States as well. The Madras
Committee on Co-operation, 1955-56, which examined this particu-
lar aspect came to the conclusion that provision for affecting delivery
-of possession of property requires to be made because in its absence,
parties would have to go to the Civil Court for possession and
would be put fo unnecessary expenses and inconvenience. We
agree with this view and endorse the provision recommendzd by it.
‘Other changes are consequential and verbal. We, therefore, recom-
mend that section 59-A be renumbered as section 97 and be read
as under;—

Secrion 97—Transfer of property which cannot be sold.—
(1) When in any execution of an order sought to be executed
under section 94, any property cannot be sold for want of buyers,
if such propery is in occupancy of the defaulter or of some person
in his behalf or of some person claiming under a title created by
the defaulter subsequently to the issue of the certificate of the
Registrar, Liquidator or the Assistant Registrar, under clause (a)
or (b) or (¢) of section 94, the Court of the Collector or the

L4 Qb 243712
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Registrar, as the case may be, may direct that the said property
or any portion thereof shall be transferred to the society which
has applied for the execution of the said order in the manner
prescribed.

(2) Where a property is transferred tfo the Society under sub-
section (1) or where a property is sold under section 94; the Court,
the Collector or the Registrar, as the case may be, may, in accord-
ance with the Rules prescribed, place the society or the purchaser,
as the case may be, in possession of the property transferred or
sold, by removing, if necessary, any person bound by the decision
or award.

(3) Subject to such rules as may be made in this behalf and
to any rights, encumbrances, charges or equities Tawfully subsist-
ing in favour of any person such property or portidn thereof shall
be held under sub-section (I) by the said society on such terms
and conditions as may be agreed upon between the Court, the
Collector or the Registrar, as the case may be, and the said society.
Subject to the general or special orders of the State Government,
the Collector or the Registrar may delegate to an officer. not
below the rank of an Assistant or the Deputy Collector or the
Assistant Registrar, powers exercisable by the Collector or the
Registrar under this section,
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CHAPTER XI.
LIQUIDATION,

343. The Government of India Act of 1912 had provided for the
bare necessities in connection with the dissolution of a society, It
enabled the Registrar after an enquiry or an inspection or on an
application from the members o cancel the .egistraticn of a society
if he is satisfied that the Society is or ought to be dissolved. 1t also
guthorised him to cancel registration of a soicety i1f the number of
its members was less than 10. The other sections provided for the
consequences of cancellation such as the ceasing of a society as
corporate body and the appointment of a competent person to be
liguidator with certain powers and left the details to.the local
Governments for being prescribed under the Rules. In the bill to
enact the Bombay Co-operative 'Societies Act, 1925, however, the
Government of Bombay decided to amplify the provisions so as to
bring them in conformity with the provisions in the Indian Com-
panies Act, 1913, which was then in operation. The relevant sections
in- this Aet deal with (1) the circumstances in which the Registrar
may- order the winding up of a Society, and appoint a liquidator
and fix his remuneration, (2) the effect of the order on past members
and estates of ‘deceased members, (3) effect of cancellation of
registration, (4) powers of Liquidator, (5) bar of suit in the winding
up.and dissolution matters, and (6) disposal of surplus assets.

344, BSince these provisions were incorporated in the Act, the
Companies Act has been consolidated and the Co-operative Move-
ment has also grown both in size of individual societies and
collectively and the problem arising from the winding up of societies
have also been complex. We have, therefore, come to the canclusion
that provisions relating to liquidation and incidental matters should
be codified and brought in line with the provisions of the Companies
Act; 1956, One of the major complaints is that liquidation pro-
ceedings are prolonged for years and there is no proper check on
them. To the extent the Law should and can overcome the
difficulties, we have recommended the necessary measures such as
a.provision for appointing a liquidator for an interim period, audit
of liquidator’s accounts and his reports, as well as for withdrawal
of a winding up order and termination of liquidation proceedings.
The liquidator’s title has, therefore, also been dealt with, But in
our opinion, the solution can be effective if the provisions in the law
are reinforced by decisions involving administrative policies.
Although this aspect is not within our purview, we wonder whether
the time has not come for exploring the possibility of appointing
official ligquidators under the control of Registrar. 1t may also be
possible to appoint federal societies as Joint Liquidators. We are
emphatic that no individual from amongst the non-officials should
be appointed.

-2 Qb 2437—12a
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345, Winding up.—Sections.47 and 48 of the Bombay Act deal
with the circumstances in which a society can be ordez:ed to be
wound up by the Registrar.. These Sections have been derived from
the Act II of 1912. A question has been raised as to_whether the
Registrar is competent to issue an order for the winding up -of
a society without giving an opportunity to the society to explain its
conduct. In a recent case the State Government, on.an appeal
from a society, annulled the order of the Registrar on thé ground
that the society was not given an opportunity to be heard. This is
a decision based on equity and justice, and in conformity with the
view taken by the Courts that no perscn, individual or institution,
can be adjuged without being heard. At the same time, there is
one danger in providing such:an opportunity inasmuch as the office-
bearers of the society concerned get an intimation in advance of the
Registrar’s intention and, if they wish, can take steps to destroy the
records or evidence on the basis of which the Liquidator can take
steps against them for the recovery of the society’s dues.. We are
of the view that the Law must provide for giving an opportunity
to the society to be heard and, at the same time, take care to ensure
that the office-bearers do not take undue advantage of this opportunity.
We, therefore, recommend that the Registrar should first issue an
interim order for the winding up of a society and confirm it,
if he is not satisfied with the explanation of the society. During the
period the interim order is in force the liquidator will be, under the
proposal made by us, in charge of the affairs of the society, but will
not proceed with the winding up of the society. He will assume
the latter functions only after the order is confirmed and will hand-
over the affairs of the society to the Committee if the interim order
is vacated.

346. The second point is whether a copy of the order should be
sent to the financing bank and any other federal society. In other
States, a similar provision exists. In Bombay State, the Registrar, by
vonvention sends such a copy to the financing bank. The reform
introduced in the Co-operative Societies Act in 1948 was specifically
aimed at the “de-officialisation ” of the Movement. From this point,
the law should have logically provided for enabling a-federal society
to get a copy of the order in respect of its affiliated society
especially when it has already thrown the obligation on Federal
societies of getting certain defects in affiliated societies rectified.
We are divided over the right of a federal society to such an order.
Some of us feel that it is unnecessary ; others think it is absolutely
necessary, since a federal society has a vital interest in the affairs
of its affiliated societies. The convention has struck a happy com-
promise. We have, therefore, unanimously come to the conclusion
that no provision is necessary either for conferring or denying the
right to a Federal Society and have, therefore, no recommendation
to make on the subject,
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347. The Law is silent as fo who should receive the order én
behalf of the scciety. We think that this is a matter which can be
best provided for in the Rules along with the procedure for the
issue of such an order. It is also necessary to clarify when the order
is effective. We find that a relevant provision has been made in
the Hyderabad Co-operative Societies Act, which is presently
applicable to Marathwada. As regards, the circumstances which can
culminate in the issue of an order, we beg to point out that the
.Registrar- is not at present permitted to issue such an order on the
basis of the Auditor’s report with the result that he (Registrar)
has to order a fresh enquiry or inspection of books before passing
such an order. This duplication of work is unnecessary and we have
deemed it necessary to include the audifor’s report as also the basis
for issuing the order. Section 48 of the Bombay Act refers to only
one condition of registration being not fulfilled. As a resuit, a society
which may fulfil only that particular condition laid down in the
section will be allowed to function even if it may violate other
conditions of registration. We, therefore, think that it is necessary
to widen- the scope of this proviso, so.that the controversy cver the
basis of his order can be completely set at rest.

348. In view of the above changes, we recommend that existing
Sections 47 and 48 be deleted and new Section 98 be incorporated
as under : —

SecrioNn 98—Winding up.—(1) If the Registrar,

(a) after an enquiry has been held under Section 80 or an
inspection has been made under Section 81 or on the report of
the Auditor auditing the accounts of the society; or

(b) on recéipt of an application made upon a resolution
carried by three-fourths of the members of a society present
at a Special General Meeting called for the purpose; or

(¢} of his own motion in the ‘case of a society which—

(i) has not commenced working; or
(i9) has ceased working; or '
(i) possesses shares or members’ deposits not exceeding .
Rs. 500; or ‘ _
(iv) has ceased to comply with any condition as to regis-
tration and management in this Act or the Rules or the byelaws,

is of the opinion that a scciety ought to be wound up, he may
issue an interim order @irecting it to be wound up.

(2) A copy of such order made under sub-section 1’(a) and sub-
section 1(¢)(iv) shall be communicated, in the prescribed manner,
to the society calling upon it to submit its _ explanation to the
Registrar within a month from the date of the issue of such order,
and the Registrar, on giving an opportunity to the society to be
heard, may issue a fresh-order, which shall be called a final order
vacating or confirming the interim order.
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349. Appointment of Liquidator~In this section we propose- o
provide for the appointment of a liquidator and the fixation of his
remuneration as well as for his functions during the period for -which
the interim order is in force and for the period during which the
society has an opportunity to appeal to the State Government, and
get its decision. His main functions for this period are. to. hold. in
safe custody the records and account books of the society, .and io
continue the business of the society so far as is necessary .during
the interim period. We beg to point out that section 441 of the
Companies Act states that the winding up of a company by the:Cour$
shall be deemed to commence at the {ime of the presentation of the
petition of the winding up. We, therefore, racornmend that a new
section, section 99, be added as under:-— |

SecTION 899—Appointment of Liquidator.—(1) When an . interim
order is passed under section 98(1) for the winding up of a society,
the Registrar may, in accordance with the Rules, appoint a person
to be provisional Liguidator of the society and fix his remuneration.-

(2) On issue of the interim order, the Officers of the society shall
hand over to the provisional Liquidator the custody and control
of all the property, effects and actionable claims to . which .the
society is or appears to be entitled and of all books, records. and
other documents pertaining to the business thereof and shall have
no access to any of them. T

(3) When a final order is passed under section 98(2) confirming
the interim order, the Registrar may appoint in the manner
prescribed, the person appointed under sub-section {I) ot any dther
person as Liquidator of the society. Upon the appointment of the
Liguidator, the officers of the society shall vacate their office, and

- while the winding up order remain in force, the general -boc’ly of
the society shall not exercise any powers. ‘

.(4)_ The person appointed under sub-section (I} as - provisional
Liquidator or as Liquidator under sub-section (3) shall subject to
the general control of the Registrar, exercise all or any of the
powers mentioned in section 101. The Registrar may remove such

person and appoint another i i . D
reason. PP T in his place without -assigning any

(5) The whole of the assets of the societ : i
ment of provisional Liguidator under sub-sZcfi:ﬂl’(lc;noihEiaﬁgg?t‘
under sub-section (3), vest in such provisional Liquidator or %i ixidor
tor as the case may be and notwithstanding anything ccmtajg d "
any Law 'fpx" the time being in force, if any landed propert i"e'!h if‘ll
by a provisional Liquidator or Liquidator, as the casep'rhay lsa ¢
behalf ‘of the society, the title over the lang shall be gr ) ‘,efl_:on
as soon as the mutation of the name of his office is eff. ?mpg:ete
no Court shall question the title on the ground of d‘? ected .and
want of pisression or physical delivery of possession Spossession,
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(6) In the event of the interim order being vacated. the person
appointed as provisional liquidator shall hand over the property,
effects and actionable claims and books, tecords and other docu-
ments of the society to the officers who had delivered the same
to him. The acts done and the proceedings taken by the provisicnal
liguidator shall be binding on the society and such proceedings
shall, after the interim order has been cancelled under section 98(2),
be continued by the officers of the society.

350. Appeal against the order.—Section 64 provides for appeal
against the order of liquidation. It also covers other types of appeal.
In this section, nothing has been mentioned as to who is competent
to file. an appeal. We are of the view that besides cofficers of the
society, members, who have stake in it should also be entitled ‘to
appeal on payment of cost of hearing the- appeal. We, therefore,
recommend a separate section which should be numbered ' as
section 100 and read as under:-—

Secrion 100—Appeal against the order of winding up—The
Committee or any member of the society ordered to be wound up
may within 2 months from the date of the issue of the order made
under section 98 appeal to the State Government, if the order. is
made by the Registrar or to the Registrar if the order is made by
any person on whom the powers of the Registrar are conferred,
provided that no appeal shall lie against an order, issued under
sub-section 1(¢), (i), (ii); (iti) of section 98 :

Provided that no appeal shall be against an order passed by the
Registrar on appeal.

Explanation.—No application under this section shall be enter-
tained from a member unless it is accompanied by such sum as
security for the cost of hearing the appeal as may be preseribed.

351. Powers of liquidator.—Once the liquidator has been appointed,
it is necessary to- provide for his powers. This has been done in
Sections 50 and 58 of the Bombay Act. His powers at present include
(a) payment to creditors and compromise with them, (b) compromise
in respect of claims on the society and all questions affecting its
winding up, (¢) determination of the confribution to be made by
members, (d) instituting and defending legal proceedings, (e) issue
of requisitions for recovery of dues and contribution to the assets
of the society, (f) referring disputfes to arbitration, and (g) enforcing
the attendance of witnesses, etc. It is not clear from the section
whether he has to obtain prior sanction of the Registrar for exercising
any of the powers, We have provided in the supeivision- section
that he shall be subject to the control of the Registrar, and we are
of the view that safeguard is adequate. But if a provision is to be
made for the prior sanction of the Registrar in respect of such and
every action, we are afraid, the liquidator will not be able to func-
tion eﬁectwely or efficiently. As regards powers, it is necessary
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gpecifically to provide that he is competent to determine” dues of
members or a past member, since some Civil Courts in Madras have
held that the Liquidator has no such power under the present Act.
We think it also necessary to provide for enabling him to apply for
the enforcement of the order to any Civil Court, having legal juris-
diction and also to the Registrar who, under our recommendations,
is also empowered to effect recovery. It is also necessary to incor-
porate clause (1) as a provision so that he can do all acts and execute
all documens necessary to such winding up.

352. We have made recommendations under section 98 for 2 orders
and there is a provision for appeal as well. A question has been
raised as to when the liquidator can take steps to liquidate - the
affairs of the society. The Co-operative opinion differs in this
subject. One view is that unless an appeal is disposed of or the
period of appeal expires, the order is not strictly effective and,
therefore, the liquidator should not take any steps to liquidate the .
society. This view is fair, because in the event of an appeal being
upheld, the society is put to unnecessary trouble and suffers in
prestige. The other view is that the appeal may be upheld only on
technical grounds since no Registrar would pass the order unless
he .js satisfied that there is a prima facie case for the winding up of
a society. In actual practice, the liquidator will take some time to
study the records, etc, and is not therefore, likely to be in a position
to take -any effective steps for winding up until he is in possession
of all facts. The issue of notices to crediters can however wait till
the expiry of the period for appeal. In drafting the section, how-
‘ever, we do not wish to restrict the freedom of the liquidator because
in specific cases, the authority hearing the appeal or the Registrar
competent to issue the final order can restrain the liquidator from
proceeding with the winding up of the society. We have also taken
precaution of drawing a distinction between a provisional liquidator
and a liquidator in section 98,

353. We therefore, recommend that section 50 be re
section 101 and be read as under:— numbered as

- SectioN 101—Powers of liquidator—The lig

X uidator appo
under Section 99 shall have powers, subjec: to the Rulespfxfclln :ﬁg

geénerai control of the Registrar (a) to institule and defend any

suit and other legal proceedings, civil or crimina! on

soc@ety in the name of his office; (b) to carrv onobugiiaslsf g g::
sociely so far as may be necessary for the. b:eneﬁcial winding u
of the same; (c) to sell the immovable and movable rog tp‘
and actionable claim of the society by a public auction e oA
contract with pcwer to transfer whole or part thereofortcl)arlva’ce
person or boc_iy incorporate or sell the same in vareels; (d) ¢ any
on the security of the assets of the society any money r o.rals‘f
(] to _mvest:gatg all claims against the society and Su§° eéluu'ed 3
provisions of this Act, to decide questions of prio;ity iffsnfg 3:1:
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of such claims, and to pay any class or classes of creditors in full
or rateably according to the amount of such debts, the surplus, if
any being applied in payment of interest frorn. the date of liquida-
tion at a rate to be approved by the Registrar, but not exceeding
the contract rate; (f) to make any compromise or arrangement
with creditors or persons claiming to be credifors or having or
alleging themselves'to have any claim, present or future, whereby
the society may be rendered liable; (g) to compromise all calls or
liabilities to calls and debts and liabilities capable of resulting in
debts, and all claims present or future, certain or contingent,
subsisting or supposed to subsist between the sociely and a contri-
butory or alleged contributory or other debtor or person apprehend-
ing liability fo the society and all questions in any way relating
1o or affecting the assets or the winding up of the society on
such terms as may be agreed and take any security for the dis-
charge of any such call, liability, debt, or claim and give
a- complete discharge in respect thereof; (h) to determine from
time to time, after giving an opportunity to answer the claim,
the contribution to be made or remaining to be made by the
members or past members or by the estate, nominees, heirs or
legal representatives of deceased members or by any officer, past
officer or the estate or nominees, heirs or legal representatives of
deceased officer to the assets of the society, such contribution being
inclusive of debts due from such members or officers; (i) to issue
requisitions under section 94; (j) to get disputes referred to the
Registrar for decision by himself or his nominee or board of
nominees; (k) to determine by what person and in what propor-
tion the cost of the liquidation shall be borne; (1) to fix the time
or times within which the ecreditor shall prove their debts and
claims or be included for the benefit of any distribution made
before those debts or claims are proved, (m) to summon and
‘enforce the attendance of witnesses and to compel the production
of any books, accounts, documents, securities, cash or other
properties belonging to or in the custody of the society hy the
same means and in the same manner as is provided in the case
of a Civil Court under the code of Civil Procedure, 1908; (n) to
do all acts and to execute in the name and on behalf of the society
all deeds, receipts and other documents as may be necessary to

such winding up :
Provided that no niquidator shall determine the contribution,
debt or dues to be recovered from a member or a past member

or the representative of a diseased member unless opportunity has

been given to such me_mber or past member or to such representa-
tive to answer the claim.

354. Withdrawal of final order—We have already provided
in Section 99 for the effect of an interim order being vacated. In
the case of the final order there are two contingencies. Firstly
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aquitv demands that the person passing the order should also have
gl?glgu\g:? E7;odgancel it. léecomdl?r the appeilant authority .hgs. t}}e
right to rescind the order. We have provided. for the .appeal in
Section 100. In either cases the effect of the final order keing canqel—
led has -got to be provided for in the Act._ To- meet these cqntm-
gencies we propose a new section. The object of it is to lay down
who can cancel the order, and after it is cancefled, what the Liquida-
tor should do. In Bombay an order once issted cannot be cancelled
and once an appeal is dismissed there is no remedy.for the restora-
tion of the society even though it might be desirable in. certain
circumsiances, such as reconstruction, in the course of .winding up
proceedings. Our attention has been particularly drawn to the
difficulty experienced by the members of a large-sized employees
society which came-to grief and was, therefore, - ordered to be
wound up but which the members are now anxious fo reconstruct
by putting in fresh capital. It is also necessary to provide as has
been done under Section 99, that the -acts of the liquidator should
be: binding on the society even after the liquidator hands over the
charge and such proceedings should be continued by the society.
Otherwise action taken in the interest of the society is not likely

to be pursued. We, therefore, recommend that a new Seetion,
Seclion 102, be added as under :—

Secrion 102—Withdrawal of final order~--The State Government
cr the Registrar, in an. appeal under Sectiva 100 and the Registrar
of his own motion at any time may cancel the final cider for the
winding up' of a society where the State Government or the
Registrar in appeal or the Registrar of his own motion -is of the
opinion that the society should continue to exist. On the cancella-
tion of the final order, the liquidator shall arrange for the constitu-
tion of a new Committee in accordance with the bye-laws of the
society, if the Registrar so directs, or where the Registrar nomi-
‘nates a Committee, to the nominated corumittee and -shall
hard over to such cornmittee the charge f the society. ‘The acts
E:ione and the proceedings taken by the liquidator while the wind-
Ing up order remairied in force shall be binding on the éociéty and
sucl- proceedings shall, after the “winding up order - h.'isliieen

cancelled, be continued by the Committe :
society. e and officers of ‘the

335, Effect of order to wind up—After the final o R
. o . : rder for wind-
ing up is issued, thr_ee things follow. “Firstly, though the 'Statu;l:fd
powers of the society continue until it js dissnlved, business is
El':estl_'écied :10 1§he extent of its beneficial winding up. Secondly, the
iquidaor shall proceed with the liguidati e s00i 7

suits are stayed on winding g ogder.- ion of the society and thirdly

The last provision is in 1
; P N ‘8St provision is i
with o similar provision in the Companies Act n, line

. X We find that i
Bihar and Orissa Co-operative Societies Act, 1935, ;rosnfldelsh;}grﬂ}ii
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iﬁ-‘Sectio‘h 57. 'We hdve also provided for barring the Court from
quesiioning the title of a Liquidator to the landed property. We,
therefore, recommend a new Section 103 as under : —.

“SectioN 1083—Effect of order wof winding up.—(1) After the
'explry of the period for appeal against the order made under
‘Section 98 (I) or where the appeal has been dismissed, the order
for ‘'winding up shall be effective and shall operate in favour of
all ‘the créditors and of all the coniributories of the society as if
_11: had been made on the joint. petition of creditors and contribu-
tories. When a winding up order becomes effective. the liquidator
shall proceed to realise the assets of the society by sale or other-
wise &nd no_dispute shall be commenced or, if pending at the date
of the *winding up order, shall be - proceeded with, . against the
society, except by leave of the Registrar and subject to such
terms as the Registrar may impose. The Registrar may, of his
own. motion, however, entertain or dispose of any dispute by or
against: the-society.

356.- Bar of "suit in winding up and dissolution matters~—This
subgect has been dealt with adequately by Section 51 of the Bombay
_'Act The only contingency is when the winding up order is cancelled
under section 102. Once the order is cancelled, it is obvious that
the provision in this section should cease to operate but it would be
Lunfair to the Liquidator if he were to be .subjected. to Court proceed-
ings o1 otherwise for his actions. We, therefore recommend a suit-
‘able ~addition to Section 51 which, after bemg renumbered as
Section 104, will read as under :—

... SecTION 104—Bar of suit in winding up and dissolution matters.—
‘Save in so far as is expressly provided in this Act, no Civil Court
shail take cognisance of any matter connected with the winding up
:or dJissolution of a society under this Act and when a winding up
.order has been made no suit or other legal proceeding shall lie or
bie proceeded with against the society or the liquidator except by
ledve-of the Registrar and subject to such terms as he may unpose

Provided that where the winding up order is cancelled the
‘provisions of this section shall cease to operate zo far as the liability
‘of the soc1ety and of the members thereof to be sued is concerned
but they “shall continue {0 apply to the person who acted as
Liquidator.

357. Audit of Liquidator’s accounts.—The present position in res-
peef of the Liquidator’s work in Bombay State is most unsatisfactory.
In niany cases liquidation proceedmg:: are dragged on for a number
-of yedts and though the Rules require that the Liquidator has to sub-
THit quarierly reports it is not always that this is done. The worst
#hirig is that the members of the society ir liquidation do not know
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tiow the work of liquidation has been proceeding. Offen -times, thé
money belonging to the society in liquidation is not deposited in the
Bank. To overcome the legal difficulties which do not take note of
administrative problems, we propose that the law should impose
certain oblization on the Liquidator on the lines of those in the
Companies Act. These are the maintenance of account books in the
prescribed form and getting them audited and circulated for the in-
formation of the members. We propose on the lines of Section 462
of the Companies Act, to empower the Registrar to dispense with
the compliance of any of the provisions of the Section which we
recommend below :— -

Srerron 105—Audit of Liquidator’s account.—(I) The Liquidator
shall, at such times as may be prescribed but not less than twice
each year during his tenure of office, present to the Registrar an
account in the prescribed form of his receipts and payments as
Liquidator. The Registrar shall cause the accounts to be audited
in such manner as he thinks fit and for the purpose of the audit,
the Liquidator shall furnish the Registrar with such vouchers and
information as he or the persen appointed by him may require.

(2) The Liquidator shall cause a summary of audited accounts

te be prepared and shall send a copy of such summary to every
contributory : '

Provided that the Registrar may in the case of any -winding

up proceedings exempt the Liquidator from compliance with
sub-section (2).

(3) The Liquidator shall pay such fees as the Registrar may direct

for the audit of the accounts and books kept by him in the manner
prescribed,

(#) The Liquidator shall be held liable for any irregularities
which might be discovered in the course or as a tésult of audit
in respect of transactions subsequent to his taking over the affairs

of the socit_aty and may be proceeded against as if if were an offence
under section 85.

358. Liquidator’s report—Rule 38 provides for the Liquidator’s
report in regard to the progress of the winding up proceedings. This
report is rgquired to be submitted every quarter. As menﬁo'ned in
the preceding paragraph we are of the view that the members of the
society should know how the Liquidator has been functioning. - We
concece that in either case a quarterly report need not be sub I‘nitted
to the members though the Registrar may need it when the proceed-
ings are spread over a number of years but we are definitely of the
view that the members should know at least once in six months
%bout the stzte of affairs. On the lines of Section 455 of the

anies . 0
Sg::?i% ! 11%6. ¢, we recommend the following new section, as
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SectioN 106—Liquidator’s report.—(1) The Liquidator shall, as
soon as practicable, but not later than six months from the date
of the order made under Section 99, submit a preliminafy report
to .the Registrar, (a) as to the estimated amounts of assets and
liabilities, giving separately under -the heading of assets, parti-
culars of (i) cash and negotiable securities, (i) debts due from
coniributories, (iii) debts due to the society and securities, if any,
available ‘in respect thereof, (iv) movable and immovable proper-
ties belonging to the society, and (v) the liability of members, past
members, deceased members, and officers, past officers and deceased
officers ; (b) the causes of the failure of the gociety, and (c) where,
in his opinion, action is necessary as to any matter relating to the
promotion. formation or failure of the society, or the conduct of the
business thereof.

. (2). The Liquidator shall submit a half-yearly progress report to
the Registrar, in such form as the Registrar may require.

(3) The report of the Liguidator under sub-section (2) to the Regis-
{rar shall be available for inspection to the members of the society
in the office of the Liquidator during office hours.

. Explanation.—For the purpose of sub-secticn (3) the office of the
Liquidator shall be the office where the books of the society are kept
and if therc is no office, the residence of the Liquidator shall be
considered as the said office of the Liquidator.

359, Termination of liquidation proceedings.~In the existing
Act there is no provision governing the manner in which the
Liquidation proceedings are to be terminated. The only reference
is in Section 52 which deals with disposal of surplus assets and in
Rule 38(9) which prescribes that the Liquidator shall summarise
his proceedings, ete., before the zeneral meeting. There is no period
prescribed within which the liquidation has to be terminated. In
certain States a period has been prescribed and this ranges
upto three years on the commonsense view that the changes
of recovery have to be ruled out after that period. The laws in
certain States, however, permit the Registrar to extend the period.
In Madras, the Committee, 1955-56 has proposed that afte: three
years,. the registration of the society may be cancelled but the pro-
.cess of winding up should be continued after cancellation. We are
doubtful whether such provision will be legal since the society, in
the process of winding up, has at least a legal existence but once
its registration is cancelled, it totally disappears and the Liquidator
eannot have any existence. We, ~ therefore, opine that the liguida-
tion proceedings should ordinarily be terminated within three
years from the date of issue of order and, after providin; for certain
contingencies, compulsorily terminated at the end of seven years.

860. The second point {o be noted: is that the liquidation proceed-
ings should be terminated only after the Liquidator submits his final
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report to the Registrar and the said report is placed befoye -fshe general
meeting of the members of the society called for recording it and not
for adopting it. We propose to provide for this by adding the follow-
ing Section, as Section 107.

SecrioN 107—Termination of liquidation proceedings.—(1y Where
the order for winding up a society has not been withdrawn under
Section 102, the winding up proceedings of the society shall :be
closed within three years from the date of the order of the winding
up unless the period is extended by the Registrar :

Provided that the Registrar shall not grant any extension-for
a period exceeding one year at a time but four years in all and shall,
immediately after the expiry of seven years from the date of the
order for winding up of the society, deem that the liquidation
proceedings have terminated and pass an order terminating the
liquidation proceedings. ‘

Explanation—In the case of a society, which is under liquidation
at the commencement of this Act, order for the winding up of :the
society shall be deemed for the purpose of this Section to have
been passed on the date on which this Act comes into operation.

(2) Notwithstanding anything contained in sub-section (I),.the
Registrar shall terminate the liquidation proceedings on receipt of
the final report from the Liquidator. The final report of the
Liquidator shall state that the liquidation proceedings of the society
have been closed and how the winding up has been conducted: and
the property of and claims of the society have been disposed:of
and shall include a statement showing a summary of the ‘account
of the winding up including the cost of liquidation, the amdunt, if
any, standing to the credit of the society in liquidation after p’ay_
ing off its liabilities including the share or interest of members and
suggest how the surplus should be utilised. S

(3) The Registrar, on receipt of the final re iquid:

_ ; O ¢ port from the L ar
tor, shall direct the Liquidator to convene a general meeteingl‘?)?(filie
members of the society for recording his final report, ‘

361. Effect of cancellation of Registration.~Seclion :

Act deals with the effect of cancellation of regist‘rat?;ln@ 'I?Tfif :;Q?iay
provides for the cancellation of societies in respect of x;vhich a L(’: on
dator may not have been appointed. We cannot visualise as p ?:tl‘
without a fund once it is registered. It may be, however; _t}‘}"l' i]:; :
certain societies such as those, which have not co;nmenced ’b at -

the quantum of funds may be negligible. We submit that-‘ usmiis,
society is registered, its liquidation should be under Oncatae
of the Registrar and, therefore, the appointment of Li
for a day, is necessary. We have, therefore,

possibility in Section 99 of no Liquidator bei

the supérvision
quidator, may be
ruled out already the
ng appointed -for any
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society ordered to be wound up. Section 49 of the Act of 1925 only
provides for the cancellation of a society but it is silent -on how the
records, etc., in the possession of the Liquidators should be disposed of
and how the soclety’s affairs should be a closed bock to its members
and other persons. The existing section also misconstrues fhat the
appointment of the Liquidator or the confirmation in appeal of order
for winding up is by itself such at which the registration should be
cancelled. This we submit needs to be clarified. We, therefore,
recommend that Section 49 be renumbered ag Section 108 and be
amended as under : —

SECTION 108—Effect of cancellation of registration.—(1) On the
termination of winding up proceedings as provided in Section 107
the Registrar shall make an order cancelling the registration of the
society and the society shall be deemed to be dissolved and shall
cease to be a body corporate by the name under which it was
registered from the date of such order,

(2) All books, registers and accounts belonging io the society and
all books, accounts and papers relating to its liquidation proceedings
which are in possession of the Liquidator shall be delivered by the
Liquidator to the Registrar or to such person as the Registrar may
direct and no person will have any claim for inspection or otherwise
on any of them.

362. Disposal of surplus assets—Section 52 of the Bombay Act
prescribes the manner in which surplus assets of a society whose
affairg are wound up should be disposed of Firstly, this section
emphasises that the members will not be entitled to the surplus.
Secondly, it says that it will be divided in accordance with the
provisions in the byelaws or, in the alternative, in a manner prescribed
in the section, A senior co-operator had represented to the Special
Committee of the State Co-operative Council which had been
appointed to examine the Aect “the priority to an object of public
utility over local or communal interest has created a suspicion among
the rural people”. Our enquiry shows that this is far from correct.
At the same time we are of the view that the words “public ulility”
are so wide that any object can be covered. It is not fair that such
a wide object should have a prior claim on the surplus. According
to equity and justice, the Co-operative Movement has a moral claim
over such a surplus. The local interest has also to be safeguarded.
A balance has, therefore, to be struck. In our opinion, the first claim
should be of a society which is likely to be created on the ashes of
the old one whose surplus is to be disposed of. If this is not possible
within three years, then the surplus should be used for an object of
public utility in the area of operation of the society to which the
surplus belongs. The next claim should be that of a federal society
having a similar object and of the Bombay State Co-operative Union,

~and finally a charitable purpose should have a claim over the surplus.
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363. We are informed that in the absence of any specific period for
the utilisation of the surplus, large funds of societies whichy went into
liquiclation have been lying idle with the Registrar and we think that
this surplus should be utilised for the benefit of the movement. In
wrder, however, to prevent the accumulation of such funds in future,
we think it necessary to provide for a time period at the appropriate
stage, The original object of Section 52 of the Bombay Aci was,
to quote Shri J. A. Madan, the then Registrar, that ‘“the general
meeting of a society has got to decide in what way the surplus funds
are to be disposed of and that decision has to be approved by the
Registrar” : (Bombay Legislative Council Debates—official Repeort,
July 25, 1925, page 477). This is probably one of the causes ¢f the
surplus being not utilised. In actual practice, the Registrar has the
discretion. - We have sought to confine the recommernidation of the
members in regard to their choice of an object of public utility and
local interest, laid down priorities and have, subject to these two
reservations, given the discretion to the Registrar. Accordingly, we
recommend that Section 52 be renumbered as Section 109 and be read
as under :—

SEcTIoN 109.—Disposal of surplus assets—The surplus assets, as
shown in the final report of the liquidator of a society which. has
‘been wound up, shall not be divided amongst its members but shall
be devoted to any object or objects, provided in the byelaws of the
society if they specify that such a surplus shall be utilised for the
particular purpose. Where the society has no such byelaws, the
surplus shall vest in the Registrar who shall hold it in trust
and shall transfer it to the reserve fund of a new society registered
with the similar object andi serving more or less an area which the
society to which the surplus belonged was serving :

Provided that where no such society exists or is registered within
three years of the cancellation of ithe society whose' surplus is
vested in the Registrar, the Registrar may distribute the surplus in
the manner he thinks best among any or all of the folléwing —

(@) an object of public utility and of local interest, as may be

recommended by the members in genera] meeti
Section 107 (3) ; & eeting held under

(b) a federal society with similar objects to which th
society was eligible for affiliation or, Where ng fedeiaiagggi%:g
exists to the Bombay State Co-operative Union ; and

(c) any charitable purpose as defineg j L
Charitable Endowments Act, 1890, ed in section 2 of the

364. Surplus assets of housing society —Ref: oo3s .
chapter, it is necessary to examine the Y oekare Winding up this

. provisions j
surplus assets of housing societies in th n regard to the

. . e Act of 1925, i
requires the appointment of three joint liqui dators, Oneano Sfﬁ;ﬁﬁ g;
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the Registrar, one by the society and one by the Bombay Central
Co-operative Instifute. If any of the latter two fails to nominate its
representative in 30 days, the remaining liquidators or the sole
liquidator can function. In the definition of liquidator given in
section 2, we have not excluded the possibility of joint liquidators
being appointed. The second part of the Section deals with their
power to continue the working of the society, reconstruct it or sell
the property and dispose of the surplus assets. Section 101 recom-
mended by us fully covers all these powers of the Joint Liquidators.
We find from the notes on Clauses in the Bill of 1924 that *this
provision is required in order o ensure that public concessions given
to a housing society shall not be abused for private profiteering and
to secure the tenant members of the society against any possible
injury to their claims following upon the mismanagement by
a committee or in other ways”. We beg to point out that this is also
the object ¢f Section 101 recommended by us. A point may be raised
as to whether the appointment of three liquidators should be left to
the discretion of the Registrar. We answer this in the affirmative
because they are to function subject to his control and directions.
In other societies where joint Liquidators function, there is no
statutory provision. We do not, therefore, understand why it should
be so in the case of a housing society. We have built up a sound
convention as a result of the operafion of Secfion 53 of the Act of
1925 during the past 32 years and are confident that the deletion of
the section will not mean any departure from the existing practice,
which is sound. For reasons explained, we have come to the conclu-
sion that there will be no harm in deleting Section 53 which smacks
of conferring a special privilege on housing societies but which is
not so in actual practice. Therefore, we recommend the deletion of

Section 53.

LA Qb 2437—13
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CHAPTER XI1I.
FARMING SOCIETIES.

365. The history of this chapter dates back fo 1922 when
a Government Committee recommended that the protection of crops
from wild animals would be facilitated by fencing. To cut down the
cost of fencing it was thought necessary that the area should be
sufficiently large. For this purpose, and in order to bring in unwill-
ing farmers, it recommended that legislation should provide that if
the majority of the owners were willing to foot the bill of fencing
and maintenance and if the Government was satisfied with the utility
of the project, the remaining land-owners should be compelled to
contribute to the cost. Thus the original object of this chapter was
to provide special facilities for crop protection societies. In 1944
the State Government decided to experiment with Co-operative
Farming, Following recommendation of the Co-operative Planning
Committee two years later, Co-operative opinion was mobilised in
favour of compulsory membership in respect of societies connected
with consolidation of holdings, irrigation and co-operative farming,
and a bill was introduced in 1948 to expand the scope of this Chapter
to better farming societies, societies for consolidation of holdings,
irrigation societies, land reclamation societies, fencing societies, land
improvement societies, ete. Shri V, L, Mehta, the then Minister of
Co-operation who piloted the bill explained that © it is Government's
ardent desire and wish to see that progress in the direction of what
we may call agricultural organisation of these types is not impeded
by the recaleitrance of a minority” (Bombay Ligislative Assembly
Debates, Official Report, February 21, 1948, page 120).

366. At present various types of societies associated with agricul-
tural production and organisation of the agricultural industry are
classified under different sub-heads with the result that Iegal com-
plications have arisen in matters, relating to the operation of
Bombay Tenancy and Agricultural Lands Act, 1948. This Act refers
in various sections to only Co-operative Farming Societies which it
definies as “a society registered as such under the Bo;nbay Co-
operative Societies Act, 1925, To our knowledge, societies in the
group are classified according to their sub-groups and they are not
registered “as such”. As a result disputes have arisen over ithe
benefits conferred by the Tenancy Act on societies within the fold
of Co-operative Farming. We, therefore, beg 10 recommend that the
main .classiﬁcation for any of these societies = should be farming
societies and the sub-head might be a particular sub-class of societies.
To facilitate this classification it is necessary to include all types of
societies falling within the group though their nomenclatures are
different on account of their distinctive features. The present Act

defines a ©farming society” as a society formeqd with the object of
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promoting development of land and better methods of cultivation,
etc. Among the means mentioned are improved seed, irrigation,
bunding, tractor ploughing and soil conservation. Consolidation of
holdings, land reclamation, land improvement and fencing are also
- the accepted means to promote better farming, A further distinction
has been drawn between a better farming society and co-operative
farming society. Where cultivation is done by individual members
of a society the society- is described as better farming society.
Where it is done collectively or jointly, the society is known as a co-
operative farming society. A co-qgperative farming society described
as such may be of any of the three types. A co-operative joint farming
society which pools land of its members, who work jointly and receive
wages for daily Iabour and which produces and disposes of the pro-
duce collectively though the ownership of each member in kis holding
is recognised. Where a co-qgperative farming society divides its land
and leases plots into individual members for cultivation, it is called
co-operative tenant farming society, but where the lands are
cultivated jointly by all the members and the principle of
collectivisation is extended to distribution and benefits, the sceiety
is described as a co-operative collective society. In the case of
- co-operative collective farming society, the essential feature is that
the land belongs to the society. Societies are also classified
according to the means they adopt for promoting better farming
as has been stated earlier.

367. In all these societies the key to success is a sufficiently
compact area. For this purpose, it is necessary to provide for an
element of compulsion for membership, the principte underlying
which was recognised over three decades ago. Since then Co-
operative practice has adopted itself to the changing economic con-
ditions. Under the scheme for reorganisation of agricultural credit,
the principle of open membership has been advocated. We have
already provided under Section 22 for open membership with facj-
lities to persqns not admitted in a society as a member o appeal to
the higher authorities. The corollary of this orovisions should be
that where the majority in a particular area opines that co-operative
effort is desirable in a particular direction, the 1ninority should not
impede that effort. This is all the more important because the
benefits are likely to be reaped by the minority without shouldering
the responsibilities and which are the features of a co-operative
organisation, We, therefore, consider that this chapter is necessary.

368. Chapter XI of the Act of 1925 deals with application of this
chapter, definitions, constitutions of the board, appointment of an
Enquiry Officer, procedure, ete. We are of the view that many of
thie provisions in this chapter are such as to fall legitimately within
the scope of the Rules. The constitution of the board, the machinery
for enquiry, preliminary procedure, publication of the scheme,
enquiry by the enquiry officer and report of the enquiry officer are

1-A Qb 2437—13a
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matters which can safely be relegated to the Rules affer incorporat-
ing the bare principles in this Chapter. In our opinion, three things
have to be provided for under the Law. These relate fo the scheme
and the registration of a society, the effect of the scheme and regist-
ration and powers of the society after registration as regards the
financing of the scheme, and recovery of dues. It is also necessary
to empower the Government to exempt a society from the provisions
of Chapter IX in the Act, With -these objecis in view we recom-
mend that sections in the existing chapter be deleted and the follow-
ing sections be substituted.

369. Scope of the Chapter—As stated above the object of this
chapter is to cover different types of societies which re connected
with the organisation of the agricultural industry by different
means, It may be that certain types of societies will have been
excluded unwittingly from the comprehensive definition of a farm-
ing society. To overcome this difficulty and to confer the benefits
of this chapter on such societies, we recommend that the proviso in
Section 64-B of the Act of 1925 be retained. The section, number-
ing 110, will read as under :—

SectioN 110—Application of this Chapter—This Chapter shall
apply to farming societies including better farming societies,
fenant farming societies, joint farming societies, cullective farming
societies and societies for consolidation of holdings, land reclama-
tion and improvement, crop protection, irrigation, and for provid-
ing enbankment facilities :

Provided that the State Government may, by general or special
order_ published in the Official Gazette direct that the provisions
of this Chapter shall also apply to any other ciass of societies and

thereupon they shall apply as if such societies are farming
societies.

370. Registration—The procedure preliminary to the registration
has been laid down in Section 64-C, 64-D, 64-E, 64F, 64-H, 64-I,
64-J, 64-K and 64-L. We recommend that all these Sections
should be transferred to Rules. The point to be noted in connection
yvith the registration is that a society should be registered after
its scheme becomes final in publication, and when those affected by
the sche:rne can assume ceriain rights and liabilities in the society
as mentioned in the scheme and the area of operation is determined.
We, therefore, recommend that Section 64-G relating to registration
and 64-L about sanction of the scheme in the present Act be merged
into the following new Section to be read as Section 111 :—

SecrioN 111—Registration.—(1) If the Registrar is sati
the conditions of registration as laid down ign Sr:;ti;z sﬁacﬁf‘;ﬂs tkii’;
have been fulfilled and that the scheme proposed by the society
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is economically sound and has been sanctioned by the State
Government after due enquiry in the manner prescribed, the
Registrar shall register the society,

(2) Notwithstanding anything contained in sub-section (1), no
farming society shall be registered unless 66 per cent. of the
owners and/or tenants in possession of or having interest as tenants
in not less than 75 per cent in aggregate of the land proposed to
be included in the area of operation of the proposed society have
given their consent to the making of the scheme. i

371. Effect of registration.—The effect of regisiration of a farming
society is that, the society assumes the powers to enforce the scheme
within its area of operation. To enforce this scheme, it is necessary
that the society should have powers to execute the work and recover
the expenses from persons within that area who are likely to be
benefitted from the scheme. Under Section 64-O a contribution
towards: the " cost of the scheme can be recovered from
members as well as those who may have refused to become members
and the owners of the land affected by the scheme shall be primarily
liable for the payment of the contribution. In view cf the operation
of the Bombay Tenancy and Agricultural Lands Act, ienants having
interest in the land will also have to be embraced. We, therefore,
propose to merge three Section 64-M, 64-N and 64-O, into one
Section which, numbered 112 will read as follows :(—

SectioN 112—Effect of registration.—(I) On the registration of
a farming society, all the owners of and tenants having interest in
lands included in the area of operation of the society, whether they
are members of the society or not, shall have such rights and
shall be subject to such liabilities as are conferred or imposed on
them under the byelaws of the society.

(2) The society registered! under section 111 may execute any
work and undertake such other functions as may be laid down. in
its byelaws.and may recover expenditure thereon from all the
owners of and tenants having interest in lands includeqd in its area
of operation whether they are members of the society or not, on
the basis of contribution leviable at a rate specified in the bye-
laws or in the general meeting or in any manner prescribed in the
Rules or specified in the scheme.

372. Dues of farming societies and their recovery.—Section 6+-P
of the Bombay Act deals with Ques of farming societies. It lays
down that subject to the provisions of Section 24, the dues by members
or past members shall be the first charge upon their interest in the
crops. From the members, deceased members have been excluded.
Again, because the contributions, ete., will be due from non-members
as well, it is necessary to provide for the charge on their interest.
As regards recovery of arrears, Sectipn 64-Q lays down
that these are recoverable on the application of the society, by the
Collector as the arrears of land revenue. The latter proviscris in
accordance with the provisions in section 59 of the present Act. In
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recommending Section 94 in place of the existing Section 59, we have
visualised that the Registrar should also have the power to execute
the awards. For the purpose of recovery of arrears we are of.the
view that. it would be enough to lay down.that the provision in
Section 94 can be invoked. : With these objects in view we recommend
that Section 64-P and 64-Q in the Act of 1925 be deleted and the
following new Section 113 be substituted.

Secrion 113—Dues of Farming Societies and their recovery.—
(1) Subject to the provisions in Section 49, any’ outstanding de-
mands or dues payable to a farming society by any person, whether
he is a member or not, in respect of any other rights or amounts
payable by him to such society shall be a first charge upon his
interest in the crops or other agricultural produce on the land in-
cluced in the area of operation of such society and of which he
is an owner or in which he has interest as a tenant.

(2) Any sum due to a society under sub-section (1) shall, on the
application being made by such society for recovery be recover-
able as if it were dues to be recovered under section 94.

373. Exemptions—Since the Chapter covers farming socielies, it
is possible that a particular type of farming society may find it in-
convenient to function under this Chapter or any of the provisions’
in this chapter. Section 64-R(1) of the present Act veste the power
in the State Government to exempt a farming society from any of the
provisions in the Chapter. Sub-section (2) brings within the scope
of this Chapter farming societies registered under Section 10 prior
to the date on which the Bombay Co-operative Societies (Amend-
ment) Act, 1949, came into force. This proviso has to be brought
upto date since we have recommended in paragraph 33 that the
present Act should be replaced by a fresh legislation. The clause
will also have to be extended tg other component parts of the State.
To incorporate these changes we recommend that Section 64-R
in the present Act be renumbered as Section' 114 and be amended
as under :—

SecTION 114—Power to exempt farming societies from provisions
of Chapter IX—(I) Notwithstanding anything contained in Sec-
tion 110, the State Government may, by general or special order
to be published in the Official Gazette, exempt any iarming society
or class of such societies from any or all of the provisions of
Chapter 1X. ‘

{2) Any farming sociely in respect of which a certificate of
registration has been issued by the Registrar under Section 10 of
the Bombay Co-operative Societies Act, 1925, or any other Co-
operative Societies Act applicable to societies in any of the com-
ponent parts of Bombay State, before this Act comes.into force
shall be deemed to have been validly registered under this Act,
notwithstanding that any of the provisions of Chapter IX as t(;
registration have not been complied with. .
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CHAPTER XIiI.
LAND MORTGAGE BANKS.

374. Brief history-—The search for an agency to provide long-
term creciit:for agriculturists for financing their capital expenditure
on land was initiated as early as 60 years ago. In Bombay State a
limited effort was made by the Bombay State Co-operative Bank,
-and, following the appointment of a Committee at the Gujerat Divi-
sion Conference in 1923, plans were formulated for setting up district
land mortgage banks. Ten years after this, the Government of
Bombay appeinted a Committee to examine the question of develop-
ment of land mortgage banking in the State. As a result of a resolu-
tion passed in the Bombay Legislative Council in 1935, empowering
the Government to guarantee the principal and interest of debentures
upto Rs, 50 lakhs for enabling the landimortgage banks in the State to
raise the resources, the Bombay Provincial Co-operative Land Mort-
gage Bank was started. This was followed by a net-work of primary
land mortgage banks in the districts and where these did not exist,
the Provincial L.and Mortgage Bank either directly handled the busi-
ness of mortgage banking or entrusted it to district co-operative banks
on an agency basis. In Saurashtra, a central land mortgage bank was
started in 1951 under the Bombay Co-operative Societies Act, 1925,
as adapted and applied to the Saurashtra State. This bank received a
stimulous from the tenancy reforms initiated under the Saurashtra
Land Reforms Act. In Madhya Pradesh, the State Co-gperative Bank
had, a separate department for handling land mortgage banking and
the Vidarbha Co-operative Bank has inherited its share in this Depart-
ment. In Hyderabad, the Hyderabad Co-operative Land Mortgage -

Bank funstioned.

375. On June 30, 1956 the Bombay Provincial Co-operative Land
Mortgage Bank had a working capital of approximately Rs. 170 lakhs.
Twelve primary land mortgage banks functioned in Maharashtra
and Gujerath and their working capital was approximately
Rs. 116 lakhs. In addition, the Central Co-operative Bank of Shola-
pur and Ahmedabad, functioned as agents of the Bombay Provincial
Co-operative Land Mortgage Bank. The Saurashira Co-operative
‘Land Mortgage Bank had 57 branches and a working capital of
Rs. 346 lakhs. In Vidarbha 9 primary land morigage banks with
working capital of Rs, 33 lakhs operated, while the Land Mortgage
Department of the Vidarbha Central Co-operative Bank functioned
as the apex for the districts in Vidarbha now forming part of Bombay
State. In Marathwada four primary land mortgage Banks func-
tioned but their aggregate working capital was only Rs. 36,000.

376. Legislation.—Legislation governing the land mortgage banks
in country, has not followed a uniform pattern. Only a few States
have any special legislation on this subject. Separate Acts exist
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in Madras, Andhra, Travancore-Cochin and Madhya Pradesh. Th_e
Central Provinces Co-operative L.and Mortgage Banks jf}ct, 1937, is
applicable to the Land Mortgage Department of the Vidarbha Co-
operative Bank. In Maharashtra and Gujerath of Bombay State,
the Bombay Co-operative Societies Act is applicable and ,tl.lere is no
special legislation. Under this Act the only material section exclu-
sively restricted to land mortgage banks is section 59-B which relates
to recovery of money due to land mortgage banks. It provides for
a summary procedure. In 1948 by an amendment of the section the
facilities available wunder this section were extended to resource
societies, providing seasonal crop finance. The banks have also been
exempted from the operation of section 6(b) which relates to maxi-
mum holding of share capital, section 19 which relates to restriction
on transfer of share or interest and proviso to section 27 which
relates to transfer of interest on death of a member. The component
parts have their own Land Mortgage Banks Act.

377. Reorganisation of Land Mortgage Banks.—The Rural Credit
Survey Committee appointed by the Reserve Bank of India
recommended that “along with encouragement of productive loans
should go the discouragement not necessary of all non-productive
loans, but certainly of non-productive loans of low priority * and
added “if the policies of operations of the Central Land Mortgage
Bank are to be oriented to increase agricultural production, it is
necessary to keep in mind three needs, (1) co-ordination of credit
~ With planned agricultural development, (2) assessment of technical
soundness of the Project in respect of which credit has been asked
for, and (3) verification of the actual utilisation of credit”. In regard
to difficulties, it stated-that land mortgage banks could not, under
their existing rules, lend more than a per cent. of the existing value

of the land and since lands could not be sufficiently valuable before

the improvements were affected, it recommended Government guaran-

tee for a specific period to cover the difference between the two
values. In connection with the dealings arising from the investiga-~
tion of title, it recommended that the State Government should take
steps to amend the relative laws and primary land mortgage banks
should provide guarantees to the State Land Mortgage Bank till the
dispute regarding the title was settled ang thought that this could
be done if the Government provided a guarantee fund to the primary
units. These and other recommendations of the Rural Credit Survey
Committee are at present in the stage of implementation in the
Bombay State.

378. Impact of other Laws.—In the initial sta

er e of th t
of the Bombay Provincial Co-operative Land M(;grtgagt_‘ ]%:;; elz%?;r;‘
tion of the debt was the prime objective for borrowing iong-term

loans. The Bombay Agricultural Debtors Reljef Act, 1947, assigned

A definite place to the land mortgage banks in the old Bombay State.

But subsequently, the paucity of legitimate banking business
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and the necessity for providing finance to housing societies prompted
the Provineial Land Mortgage Bank to extend its activities to housing
finance. Far reaching repurcussions of the -legislation were, how-
ever, noticed as a result of the enactment of the Bombay Tenancy
and Agricultural Lands Act, 1948, which sought to eliminate inter-
mediaries between the Government and the cultivator. This Act
was amended in 1956. As a result, the tenancy rights have been
created. ceilings on land holdings have been preseribed and on
April 1, 1957, every tenant has been deemed to have purchased from
his landlord, free of all encumbrances, the land held by him subject
to certain conditions., The tenant, if he is a permanent one, has to
pay the purchase price in a lump sum ; but if he is not a permanent
tenant, he can pay the purchase price in 12 annual instalments. If
a tenant is in arrears of 4 instalments, the Tribunal may allow
further time but otherwise the purchase becomes ineffective and
the land lord becomes entitled to recover the rent of the land from
the tenant as if the land has not been purchased. Where a purchase
becomes ineffective, the land may be surrendered to the landlord or
may be sold to a co-operative farming society, agricultural labourers,
landless persons and small holders. The purchase price, in this case,
is also payable in six annual instalments. These and other provisions
have created an uncertainty regarding the safety of advances made
and to be made by the land mortgage banks in the Bombay State.

379. We propose to examine this aspect in a greater detail later
on. In doing so, we have, however, assumed that the tenancy legis-
lation in the component parts of Bombay State will be uniform and
have nof, therefore, examined the problems arising from. tenancy
laws presently applicable to the component parts and their impact
on mortgage banking in these areas. In case our assumption proves
wrong, appropriate changes in the provisions in this Chapter might
be necessary. We urge the Government to consider our recommenda-
tion in this Chapter against this background and beg to draw its
attention to the recommendations of the Rural Credit Survey
Commities that State Governmentis should review their tenure and
tenancy laws and take steps to eliminate such features in these
laws as, without being essential to policy, are hindrances to the _deve-
lopment of a simple and effective system of land mortgage banking.

380. Pattern of legal framework.—Land mortgage banks in Maha-
rashtra, Gujarat and Saurashira are presently registered under the
Bombay Act and there is a school of thought which feels that these
banks should be governed under a separate Act of the type in force
in certain States, notably Madras. We find that the basic constitu-
tion of these banks is co-operative and, to that extent, they must be
governed by the Co-operative Societies Act. Even in Madras. which
has a separate Act, the Land Mortgage Banks Act, such banks are
registered under the Madras Co-operative Saocieties Act. The only
point that remains, relates to special features of their working. We
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recognise the importance of these features for which legal provisions
are necessary and opine that a Separate Chapter in the Bombay Co-
operative Societies Act can do full justice to the requirements. of
land mortgage banks in this State. We beg to point out that in
Mysore, West Bengal and Orissa there are special chapters on this
subject in the Co-operative Societies Act itself. We have, therefore,
to recommend that there is no need for a separate Land Mortgage
Banks Act and the special aspects of the working of land mortgage
banks can be effectively dealt with in a separate chapter.

381. Tre Madras Land Mortgage Banks Act, 1934, is comprehen-
sive so far as land mortgage banks are concerned. This Act empowers
the Ceniral Land Mortgage Bank to issue debentures, provides for
the appointment of a trustee to safeguard the interest of debenture-
holders and for the guarantee from the State Government,
clarifies that a mortgage in favour of a primary land mortgage
bank is automatically vested in the Ceniral Land Mocrtgage Bank,
empoweres the Registrar to sell the produce of the mortgaged land
to recover the arrears of a land mortgage bank and enables the land
mortgage bank to close the mortgage and sell the mortgaged pro-
perty without the interventions of the Court. These basic features
of the Act are to be found in Chapter XI of the Bengal Co-operative
Societies Act, 1940, and this Chapter is supplemented by Sections 34,
35, 36 and 37 relating fo the issue of debentures. The Orissa Co-
operative Societies Act, 1951, also makes special provisions for land
mortgage banks. The Legislation in Orissa takes full note of the
laws effecting land mortgage banks in different States and is, in our
opinion, basically sound. We may, however, add that the Legisla-
tion in Orissa is based on the fact that the Central Bank is not
supportcd by primary land mortgage banks, and, therefore, combines
in itself the functions of a Land Mortgage Bank and primary land
mortgage banks. The pattern that has been developed .in Bombay
State and which is likely to be developed in future is that there is
a State Land Mortgage Bank at the apex level and primary land
mortgage banks in the disfrict, the latter being supplemented by
the agency of the Provincial Land Mortgage Bank in districts where
primary land mortgage banks do not exist,

382. Having regard to the requirements of Bombay State to the
future development of land mortgage business in thig State, we have
come to the conclusion that the following provisions are required
for the successful working of land mortgage banks :——

(1) application of the Chapter, definition, ete.; {(2) appo
powers and functions of Trustee; (3) issue (of) é’fbéﬁffree’f:
(4) Government guarantee to debenture holders and any cthe;-
guarantee ; (5) vesting of assets in trustee; (6) prior charge of
bank ; (7) mortgages executed in favour of primary land moi-tgage
banks vested in the State Land Mortgage Bank: (8) meortgages
not to be question; (9) mortgages executed by manager of jcint
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Hindu family; (10) right of land mortgage bank fio pay
a prior debt ; (11) restrictions on lease by a mortgager ; (12) power
of land mortgage banks to receive money and to give discharge ;
(13) power of land mortgage banks where property is destroyed ;
(14) ‘ﬂistraint; (15) power of sale of property and power of trustee
to direct sale; (16) right of mortgage banks to buy ; (17) applica-
tion to set aside sale ; (18) confirmation of sale ; (13) appointment
of a receiver; (20) distribution of sale proceeds; (21) certificate
to purchaser; (22) delivery of property; (23) title of buyers;
(24) exemption of officers from personal appearance for registra-
tion of mortgage; (25) service of notice; (26) officers of banks
not to bid at sales; and construction of references to Acts;
(27) jurisdiction of the Transfer of Property Act.

383. In the above list we have covered (a) the scope of banks,
(b) the means for raising long-term funds for long-terms lending,
(c) the relations between the State Land Mortgage Bank and the
primary land mortgage banks, (d) priority of mortgage, impact of
the Land Reform Legislation, and restrictions on the freedom of
the mortgagor, (e) methods of recovering the dues and the
consequences arising therefrom and (f) powers to make Rules.
Certain aspects of the working of land mortgage banks such as the
authority acting on behalf of a society, appointment of sale officers
and receivers and the relation between primary land mortgage
banks and the State Mortgage Bank can be suitably covered by
byelaws. The general frame-work has been provided by the Co-
operative Societies Act and Rules framed thereunder. In submitting
our recommendations regarding the provisions in the Chapter
below, we have, therefore, decided to avoid duplication.

384. Application of this Chapter—The provisions embracing
special features of land mortgage banks embodied in this Chapter
can be applicable only to land mortgage banks. It is, therefore,
necessary to define land mortgage banks and extend the application
of this Chapter to them. In doing so, we have {o take note of the
land mortgage Department of the Vidarbha Central Co-operative
Bank and the Saurashira Co-operative Bank. The principal ‘one
State Mortgage Bank’ has been accepted ; but both the banks will
have to be recognised as apex during the transitional period. We,
therefore, recommend that Section 115 be incorporated as under :

SeeTioN 115—Application of this Chapter—(1) This Chaptler
shall apply to land mortgage banks and any other bank permitted
to function as such under this Act.

(2) In this Act unless there is repugnant in the subject or con-
text, “ State Mortgage Bank ” means “the Bombay State Co-opera-
#ive Land Mortgage Bank, Limited” and includes the Saurashtra
Ceniral Co-operative Land Mortgage Bank, Limited, and the
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Vidarbha Co-operative Bank, Limited, and mortgage bank” means
a primary co-operative land mortgage bank registered or deemed
{o be registered under the Bombay Co-operative Societies Act,
1925, and admitted as a member of the State Mortgage Bank and
includes the State Mortgage Bank where it functions as a mort-
gage bank and any other co-operative bank permitted under this
Act to function as a mortgage bank.

335. Appointment, powers and functions of Trusiee—~-Business of
land mortgage banks is to lend funds for a long-term. Consequently,
thay have to raise funds also on a long-term basis. Since the main
device for 1aising long-term funds is the issue of debentures, the neces-
sary provision is inevitable. These debentures are issued against the
security of assets. Therefore, it is necessary to provide for the appoint-
ment of a Trustee. The debentures both in respect of principal and
interest thereon, are guaranfeed by fthe State Government and
a pattern has already been evolved in this respect whereunder the
State Government appoints the Registrar as Trustee. At the same
time the possibility of appointing any other Officer as a Trustee
cannot be ruled out, The powers and functions of the 'Irustze are
mainly incorporated in the instrument of Trust executed between
the Bank and the Trustee and are partly provided for in this chapter.
The Instruments of Trust can also be modified from time io time by
mutual agreement. To cover all these provisions relating to the
Trustee we recommend the following Section 116 :—

SecrioN 116—Appointment, powers and functions of Trustee.—
(1) The Registrar, or where the State Government appoints any
other person in this behalf, such person, shall he the Trustee for
the purpose of securing the fulfilment of the obligations of the

State Land Mortgage Bank to the holders of debentures issued by
the State Mortgage Bank.

(2) The Trustee appointed under Sub-section (1) shall be
a corporation solg, by the name of the Trustee for the debentures
in respect of which he is appointed, and, as such, shall have the

perpetual succession and a common seal and in his corporate name
shall sue and be sued.

' (3) Powers and functions of the Trustee shall be governed by
the provisions of this Act and Instrument of Trust executed
between the State Mortgage Bank and the Trustee as modified

from time to time by mutual agreement between the Stat
Mortgage Bank and the Trustee. ' © ©

386. Issue of Debentures—The issue of debentures can only be
made by the State Mortgage Bank when the debentures are guaranteed
by the State Government. The procedure is to get the terms of
issue approved by the State Government.” Since the debenture
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holders have also to approve the issue, an approval of the Trustee
representing them is required. The terms on which the issue is made
require to be broadly specified. In the main, the period aiter which
they will be redeemed, the quantum of amount to be raised, and
the method of redemption are the three important points arising
from the issue of debentures. It is also desirable to vest the power
of calling back any of the debentures at any time in the State
Mortgage Bank for their redemption. In that event the period of
notice has to be provided for. As regards the duration of the
debentures, the loan period is important. Since it is usually 12
years, the minimum period for debentures should in our opinion,
be 10 years. On the other hand, the Bank might like to take
advantage of the favourable conditions in the money market at
any time. Therefore, the maximum period has to be su:ficiently
long. In our opinion it would be safe to place the ceiling at 30
years. Finally, a provision is necessary for restricting the issue to
a maximum equal fo the assets of the Bank in order to safeguard
the interests of debenture holders. To cover these puints we recom-
mend Section 117 as below : —

StcTioN 117—Issue of Debentures.—(1) With the previous sanction
of the State Government and the Trusiee, the State Mortgage
Bank may for the purpose of investment m land mortgage
business and for no other purpose, issue debentures of such
denominations for such periods and at such rates of interesis as it
may deem expedient on the security of the mortgages and other
assets of the land mortgage business,

(2) Every debenture may contain a term fixing a period not less
than 10 years and not exceeding 30 years from the date cf issue
during which period it may be redeemable by reserving to the
State Morigage Bank the right fo call it at any time in advance of
the date fixed for redemption after giving to the holder of the
debenture not less than 3 months’ notice in writing,

(3) The total amount due on debentures issued by the State
Mortgage Bank and outstanding at any time shail not exceed the
aggregate of the amounts due on the® morigages, the value of
other assets transferred or deemed to have been iransferred under
Section 120 by the mortgage banks to the State Morigage Bank and
subsisting at such time and the amounts paid under the mortgage
aforesaid and remaining in the hands of the State Mortgage Bank
of the Trustee at that time.

387. Guarantee by Government.—The issue of debentures can be
a success only if it is a trustee security and has, therefore, o be
guaranteed by the State Government. In securing the response from
the public also the State guarantee 1s necessary. This guarantee is
in respect of the principal of and inferest on debentures. The
quantum of this guarantee may, however, be increased or reduced.
In the former case it is to the benéfit of the debenture holders but
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where the guantum is reduced it violates the conditions on the basis
of which debentures were taken up by debenture holders. This
would be unfair and a safe-guard is necessary. The precise procedure
for varying the terms of the guarantee has, therefore, to be Iaid
down,

388. In the context of the future development, the State Govern-
ment might provide for other guarantees as well. Thus for instance
the Rural Credit Survey Committee has recommended that the State
Gaoverament should provide guarantee to cover the difference between
the value before and after improvement of land so that long-term
credit can be provided more liberally for financing land improvement,
Thus guarantee is for a limited period only and will automatically
cease after the land improvement is effected.

389. To cover both the contingencies we recommend Section 118 as
follows : —

Secrion 118—Guarantee by State Government—(1) The principal
of. and interest on, the debentures issued under Section 117 shall
carry the guarantee of the State Government to such maximum
amount as may be fixed by the State Government and subject to
such conditions as the State Government may think fit to impose.

{2) The State Government may, after consulting the State Legis-

lature, increase the maximum amount of any guarantee given under
sub-section (I).

(3) The State Government may, after consulting the State Mort-
gage Bank and the trustee, by notification in the Official Gazette
and by notice, of not less than 14 days in such of the principal news-
papers in the State and of other States in India as the State Govern-
ment may select in this behalf, discontinue the guarantee given
undgr sub-section (1) or restrict the maximum amount thereof or
modify the conditions subject to which it is given with effect from
a specified date, not being earlier than six months from the date
of the publication of the notification in the Official Gazette. Pro-
vided that the withdrawal, restriction or modification of any g.uaran-
tee under sub-section (3) shall not in any way affect the guarantee
carried by any debentures issued prior to the date of which such
withdrawal, restriction or modification takes effect.

(4) Every notification and notice referred to i -sectic
shall where the maximum amount of guaranjciee islr;;os I;:Jl:-: Slﬁf::'zfiréte(:?
or the conditions subject to which the guarantee is given are {0 be
modified, set forth, with sufficient clearness, the scope aiI(;[e flect
of the restriction or modification as the case ,may be. erec

(5) The State Government may also guarant
gage Bank for a specified period the repayxer(laert:f): E)l;e if:ie 3:1 2?’
extent of the excess where the loan given by the State.M .
Bank cr a mortgage Bank to member for the develo ment orggage
and is ia excess of the amount of the loan to which psuch n?emal?g;
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would be entitled on the basis of the value of the land as deter-
mined in accordance with the principle of valuation approved by.
the Registrar.

390. Vesting of property in trustea and debenture holders’ charge
on assets.—The debentures are issued on the security of the assets
of the borrowing institution. For this purpose a floating charge is
created on the assets which are vested in the trustee. To cover
these points we recommend a new Section No. 119 as fallows: —

SectioN 119—Vesting of property in trustee and debenture holders’
charge on assets—Upon the issue of debeniures under the provi-
sions of sub-section (1) of section 117 the mortgage and assets
referred 1o in sub-section (3) of section 117 held by the State
Morigage Bank shall vest in the trustee and 1{he holders of
debentures shall have a floating charge on all such mortgages and
assets and on the amount paid under such mortgages and remain-
ing m the bands of the State Mortgage Bank or of the trustee.

391. Priority of mortgage over certain claims.~—Mortgages can
be an adequate security only when the money lent can be recovered
together with interest by realising the security. For this purpose,
it is necessary to ensure that the security is first class. The Govern-
ment makes loans under the Land Improvement Lones Act, 1883, and
the Agriculturists Loans Act, 1884. It also lends money to individual
agriculturists and their societies in various other forms. Loans made,
before credit thus available, by mortgage banks have obviously to be
secured by the first charge on the land ; and it would be unfair to give
the Government dues a precedence over the loans of mortgage banks
where the Government lends money to supplement the finance made
.available by mortgage banks. To safeguard the interest of mortgage
banks, section 98 has been incorporated in the Bengal Co-operative
Societies Act, 1940, and a similar provision has been made in the rele-
vant laws of other States.

392. In Bombay State further complications have arisen as a
result of the operation of the Bombay Tenancy and Agricultural
Lands Act, 1948. The implications of this Act vis-a-vis land mort-
gage banks have been explained in paragraph 378. The position as
it appears to us under this Act is that in respect of bulk of the lands
in the State, the interest of the tenant in land is a new type of
asset available as security. True, a tenant can become tihe owner
of the land by paying the purchase price in 12 annual instalments ;
but if he fails, the land can be sold by the Collector and the new
buyer has the freedom to pay the purchase price in six annual
jnstalments. In effect the ownership of land becomes an uncertain
factor in determining the security for the loan. At the same time,
land improvemernt schemes cannot be delayed or postponed because
of these difficulties and mortgage banks cannot afford even in
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their own interest to curtail their lending operations. We are of the
view that both in the context of the agricultural development of the
State and the interest of mortgage banks a solution is required. We
think it necessary to emphasise that the purpose will be served by
providing thet the loan of mortgage banks shall carry the security of
the inilerest of the tenant who borrows as well as his interest in the
land as an owner and that the future sale of the land should be
subject to the mortgage. In effect the mortgage will follow the land
and the change in its ownership. In this context we beg to invite
the attention of the Government to Section 118 of the Bengal
Co-operative Societies Act, which takes full note of the land reforms
in West Bengal. To cover these points we recommend the following
Section No. 120.

SectioN 120—Priority of mortgage—(1) A mortgage executed in
favour cf a mortgage bank shall have priority over any claim of the
Government arising from a loan under the Land Improvement Loans
Act, 1883, or the Agriculturists Loans Act, 1884 or under any other
Law for the time being in force, granted after the execution of the
mortgage.

(2) Notwithstanding anything contained in the Bombay Tenancy
and Agricultural Lands Act, 1948, or any other Law for the fime
being in force, where a mortgage is in respect of land iu which
a tenant has an interest the mortgage may be against the security
of such interest and the rights of the mortgagee shall not be
affected by the failure of the tenant to comply with the require-
ments of that Act and the sale of the land and ‘enant’s interest
therein under the said Act shall be subject to the prior charge of
the morigage bhank.

393. Mortgages executed in favour of mortgage banks to-stand
vested in State Mortgage Bank.—The pattern of development of
mortgage banking visualised is that the State Mortgage Bank pro-
vides the funds to the primary land mortgage banks for enabling
them to lend to their members. In effect the primary units borrow
funds from the Apex by pledging the security against which they
advance funds. In the process of execution of mortgages and their
transfer to the State Mortgage Bank a considerable delay is involved
and, occasionally, such mortzages may not be transferred. To avoid
resultant legal difficulties it is necessary to provide for automatic
transfer. We, therefore, recommend Section 121 as below : —

Section 121—Mortgages executed in favour- of mor
to stand vested in State Mortgage Banlz.—’l‘he mj;rtgagégag;e:&?é
in favour of, and all other assets transferred to, a mortgage bank
by the members thereof shall, with effect from the date of such exe-
cution or transfer be deemed to have been transferred by such mort-
gage bank to the State Mortgage Bank and shall vest in the trustee.

394. _Mm-tgages not to b‘e questioned in insolvency of mortgcgors.—
In any insolvency proceedings unnecessary litigation is involved as a
result of the title of the mortgage being questioned on the grouncis
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that it was not executed in good faith. A safeguard has been provided
in almest all laws affecting the land mortgage banks. Section 97 of
the Bengal Co-operative Societies Act clinches the issue and we com-
mend this section as Section 122 which reads as under : —

Secrion 122—Mortgages mnot- to be questioned in  insolvency of
mortgagors.—(1) Notwithstanding anything contained in the Presi-
dency Towns Insolvency Act, 1909, or the Provincial Insolvency Act,
1920, a mortgage executed in favour of a mortgage bank shall not be
called in question on the ground that it was not executed in good
faith for valuable consideration or on the ground that it was executed
in order to give the Bank a preference over gther creditors of the
mortgagor.

395. Right of mortgage banks to pay prior debts of mortgagors.—A
land mortgage bank would like to have a clean security and may,
therefore, choose to repay any debts which may be a prior charge on
the land to be taken in mortgage for advancing loans. Since the lend-
ing business oi land morigage banks partly serves the objeclives of
the public policy, it is legitimate that certain special privileges should
be conierred on mortgage banks. In the absence of facilities to
repay such debts, mortgage banks will be handicapped in implement-
ing a lending programme for financing land improvement schemes,
etc., on a planned basis. Once the right of paying the debt is conceded
a provision for ensuring that the interest will cease if such amount is
not accepted by a lender is necessary in order that the lender may not
evade the payment. At the same time in the event of a dispute over
the."amount, his rights should not be prejudiced. For this purpose the
necessary safeguard has to be provided. These points have been in-
corporated in the following section : —

SecTiON 123—Right of mortgage bank to pay prior debts of mort-
gagor.—(1D Where a mortgage is executed in favour of a mortgage.
bank for payment of prior debts of the mortgagor, the mortgage
bank shall, notwithstanding anything contained in the Transfer of
Property Act, 1882, by a notice in writing require any person to
whom any such debt is due to receive payment of such debt or part
thereof from the bank at its registered office within such period as
may be specified in the notice.

(2) Where any such person fails to accept cuch notice or to receive
such payments, such debts or part thereof as the-case may be. shall
cease to carry interest from the expiry of the period specified in the
netice :

Provided that where there is a dispute as regards the amount of
any such debt, the person to whom such debt is due shall be bound
to receive payment of the amount offered by the mortgage bank
towards the debt, but such reczipt shall not prejudice the right, if
any, of such person to recover the balance claimed by him.

L-a Qb 2437—14
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398. Mortgages executed by manager of joint Hindu. family.—‘-f]:‘he
onus of proving that money was barrowed by manager of a joint Hindu
family for the benefit of that family lies at present on. the lend(?r.
Under the Hindu Succession Act it is obligatory to obtain the permis-
sion of a .competent Court by the guardian of a minor wishing to
mortgage property held in the name of a minor. Where a minor has
a coparcenary right or interest in the joint family propetty there is no
need for obtaining such a permission but with the death of the Hindu
owner of property, the minor being one of the successors stands to
obtain a separate right immediately after such a death. In such a situ-
ation complications arises. Most of the agricultural lands belong 10
joint Hindu families and if a land mortgage bank were to collect avi-
dence for the purpose of proving that the funds were borrowed by a
manager of such a family for the benefit of that family, the borrower
may not be able to get long-term funds in time for enabling him to
undertake land improvement, etc. We are, therefore, of the view that
so far as lending of land mortgage banks is concerned an exception has
to be made. For this purpose the following section is recommended.

Secrion 124—Mortgages executed by managers of Joint Hindu
families.—(I) Where a mortgage is executed in favour of a mortgage
bank either before or after the commencement of this Act and is
called in-question on the ground that it was executed by Manager
of a joint Hindu family for a purpose not binding on the members,
whether major or minor, thereof, the burden of proving the same

shall, netwithstanding any law to the contrary, lie on the party
raising it.

(2) Mortgages in respect of loans by mortgage bank or the
State Mortgage Bank for the improvement of agricultural land
or of the methods of cultivation or for financing any other means
to raise productivity of the land, or for the purchase of land,
shall not be called in question and shall be binding on every

member of such joint Hindu family notwithstanding any law to
the contrary

397. Restrictions on lease~—Most of the laws relating to mort-
gage banks have a provision restricting the right of the mortgagor
to transfer or mortgage or lease the property for a period exceeding
five years. This is a salutary provision. Section 24(2) of the
Bombay {kct of 1925 provides that no property or interest in pro-
perty, Whl(‘h‘ is subject to a charge .under sub-section (1) shall be
transferred in any manner except by way of lease for a term not
exceeding 10 years without the previous permission of the society.
In amending that section we have recommended that no transfer
or lease should be allowed without the previous permission of the
:ﬁcltety andlsubject to such conditions as it may impose. We opine

at a similar condition is necessary in respect i il-
able to mortgage banks. It is necegary to Is)afeg?x:tr?i iizugati?zarg: gf
the State Mortgage Bank wheré®a Primary Land Mortgage Bank gives
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the permission and also that of debenture holders. We wish to
provide that a primary land mortgage bank can give such permission
only with the approval of the State Mortgage Bank and where the
lender concerns it should apprise the trustee of the position. We,
therefore, recommend the following section : —

SECTION 125—Restrictions on lease.—(I) Notwithstanding anything
contained in the Transfer of Property Act, 1882, or any other enact-
ment for the time being in force, no mortgagor of property mort-
gaged fo a mortgage bank shall be entitled, after the execution of
the mortgage, without the previous permission of the bank which
may be subject to such conditions as the bank may impose, to
transfer or mortgage his equity of redemption or lease such pro-

perty ;

Provided that no mortgage bank shall be competent o give its
approval without the previous sanction of the State Mortgage
Bank,

(2) Where the State Mortgage Bank accords its consent under
sub-section (I) it shall send an intimation thereof io ihe trustee
appointed under section 116.

398. Power of mortgage bank 1o receive money and give dis-
charge—Although the mortgage is vested in the State Mocrtgage
Bank and ultimately in the trustee the dealings with the mortgagor
are handled by mortgage banks. This facility is the crux of the
arrangement for linking a State Mortgage Bank with the ultimate
borrower. It follows from this that mortgage banks must have power
fo receive money and give a valid discharge. At the same time the
State Mortgage Bank and the Trustee require to have power to give
any other clirection where a primary bank is not amenable-to its
discipline. The necessary provision has been made by us in Section
No. 126 recommended below : —

SEcTION 126—Power of mortgage bank to receive money and give
discharge—Notwithstanding anything contained in section 121 all
moneys due under the mortgage shall, unless otherwise directed by
the State Mortgage Bank or trustee and communicated to the mort-
gagor be payable by the mortgagor to the mortgage bank and such
payments shall be as valid as if the mortgage had not been so trans-
ferred ; and the mortgage bank shall in the absence of any specific
direction to the contrary issued by the State Mortzage Bank or
trustee and communicated to the Bank as such be entitled to sue on
the mortgage or take any other proceeding for the recovery of the

money due under the mortgage.

399. Power of mortgage bank where mortgaged property is
destroyed or security becomes insufficient.—Long-term funds are
rrovided by land mortgage banks mainly for land improvement

14 Qb 2437—14a
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schemes. There is a possibility of any of those schemes being
turned a failure. In that event the security becomes insufficient
because the loan was granted on the assumption that the comple-
tion of this scheme would improve the repaying - capacity of the
farmer. The Orissa Act and similar Acts in other States confer on
a Mortgage banks the right of calling back its dues in such an event.
This provision is necessary because the loan -is for a fixed period and
the bank is not entitled to call it back so long as the instalments are
regularly paid. We, therefore, commend Section 95 of the Orissa Act
and recommend the following section : —

SectioN 127—Power of Mortgage Bank where mortgaged property
is destroyed .or security becomes insufficient—Where any property
mortgaged to a mortgage bank is wholly or partially destroyed
or the security is rendered insufficient for any other reason and
the mortgagor, having been given a reasonable opportunity by the
bank of providing further security enough to render the whole
security sufficient or of repaying such portion of the loan as may
be determined by the bank, has failed to provide such security or to
repay such portion of the loan, the whole of the loan shall be
deemed to fall due at once and the bank shall be entitled to take
action against the mortgagor under Section 128 or Section 129 for
the recovery thereof.

Explanation.—A security shall be deemed insufficient within the
meaning of this section unless the value of the mortgaged pro-
perty exceeds the amount for the time being due on the mortgage
by such proportion as may be specified in the Rules or the bye-laws
of the mortgage bank,

400. Power of distraint—In Bombay State, as elsewhere the
fields for agricultural credit are fairly well demarcated. Short term
agncultu;al credi{ is handled by agricultural credit societies, central
co-operative banks and the State Co-operative Bank which have crop
as the main security and the land as a supplementary security. In
the. case of land mortgage banks advancing long-term funds, the
main security is land and the supplementary one is the crop. In
the circumstances, we are afraid the demand of land mortgage banks
f(_)r having a prior charge over the crops notwithstanding the opera-
tion of Section 24 of the Bombay Co-operative Societies Act is un-
tenable. In fact the provision of distraint in respect of crops for
the ber_xeﬁt of the land mortgage banks will have to be made affer
protecting the interest of the short-term agricultural co-operative
structure. Another suggestion that has been made is that the law
should lay down that “the distraint should not be excessive”. In
our opinion this is unnecessary because once distraint proceedings
are instituted the other creditors of the mortgagors will also step
in the shoes and, therefore, no useful purpose will be servedi by
providing that the distraint shall not be excessive and then cir-
cumventing it by adding an escape clause that “ any mistake, defect
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or irregularity in this respect shall not involve a distraint or sale
made under this Act”. As regards the procedure, Section 59-B
of the Act of 1925 adequately provides for a summary procedure.
Since Section 95 recommended by us has been restrictec to re-
source societies it is necessary to provide here for the application
of that section to land mortgage banks as well. The bank will also
have to be safeguarded against the default in payment of land
revenue and other Government dues since the Government has

a prior charge. We, therefore, recommend the following section as
Section No. 128. ‘

SecTION 128—Power to distrain.—(I) If any sum due as an instal-
ment or part of an instalment payable under a mortgage executed
in favour of a mortgage bank or the State Mortgage Bank has
remained unpaid for more than one month frcm the date on which
it fell due or if on default being made by the mortgagor in pay-
ment of land reverue or any other Government dues in respect
of land mortgaged by him .the mortgage hank or the State Mort-
gage Bank has paid the same according to the Government
demand, the mortgage bank or the State Morigage Bank may, in
addition to any other remedy available to the mortgage bank, apply
to the Registrar for the recovery of such sum by distraint and sale
of the produce of the mortgaged land including the standing crops
thereon and on its furnishing the statement of accounts in respect
of arrears, the Registrar may, after making such enqguiries as he
deems fit, grant certificate for the recovery of the amount stated
therein to be due as arrears. A certificate so granted by the Regis-
trar shall have the effect of the certificite issued under Section 95
and the arrears staied to be due therein shall be recoverable in
the same manner as is prescribed under Section 95 (3).

401. Sale of mortgaged property—In effecting the sale of
a mortgaged property two safeguards require to be provided.
Firstly the mortgagor and his associates must be given a reasonable
opportunity to pay. Secondly, the bank should be satisfied that the
default was not caused by any genuine difficulty. As a result of these
preliminaries, if a strong action is warranted, it is but equitable that
dilatory methods in matter of effecting the sale should be avoided.
This is only possible if the provisions in the Transfer of Property
Act are circumvented and the jurisdiction of the court is barred.
Qccasions might also arise where a primary land mortgage bank
might not take appropriate action where it is necessary owing to local
interest or for other reasons. In that event the State Mortgage Bank
should have the power to direct the primary unit to take action.
A contingency has also to be visualised whereunder even the State
Mortgage Bank might not take action and in that event the trustee
will have to intervene. Appropriate provisions have been made in
the following Section No. 129 which reads as under : —

.SecTioN 129—Sale of mortgaged property.—(1) Notwithstanding
anything contained in the Transfer of Property Act, 1882, or the
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Trustees and Mortgages Powers Act, 1888, the_mortgage bank or any
person authorised by it in this behalf shall, in case of default of
payment of the mortgaged money or any part thereof, have power,
in addition to any other remedy available to the bank, to ]:_armg t1:1e
mortgaged property to sale by public auction in the village in
which the mortgaged property is situated or at the nearest place
of public resort without the intervention of the Court :

Provided that no action shall be taken under sub-section (I) and
no such power shall be exercised unless and until (2) the mortgage
bank has been previously authorised to exercise the power conferred
under sub-section (I) after hearing the objections, if any, of the
mortgagor or mortgagors, (b) notice in writing requiring payment
of such mortgaged money or part thereof has heen served upon

(1) the mortgagor or each of the mortgagors ;

(#) any person who has any interest in or charge upon the
property mortgaged or in or upon the right to redeem the same so
far as known to the bank;

(iii) any surety for the payment of the mortgaged debt or any
part thereof, and

(iv) any creditor of the mortgagor who has in a suit for adminis-
tration of his estate obtained a decree for sale of mortgaged
property ; and

(a) default has been made in payment of such mortgaged money
or part thereof for three months after service of the notice,

(2) If the mortgage bank fails to take action against a defaulter
under Section 127, Section 128, or under this section, the State
Mortgage Bank may direct the mortgage bank to take appropriate
acticn and where no action s taken either by the State Mortgage
Bank or the mortgage bank, the trustee may take such action. If
such action is taken by the trustee, the provisions of this Chapter
and of any Rules prescribed shall apply in respect thereto as-if all

references to the mortgage bank in the said provision were reference
to the trustee.

402.  Right of mortgage bank to buy.—Acts and chapters dealing
with 1a_nd mortgage banks in other States have a separate Section
conferring the right to buy land in certain circumstances on such
banks. In the Bombay Act of 1925, a similar right has been conferred
under Section 59-A on all societies. In Section 97 recommended by
us we have retained this provision. Since land mortgage banks in
Bombay State are governed by the Co-operative Societies Act,
rnormally no separate Section would have been necessary. But practi-,
cally .the whole of the business of the land mortgage banks is on the
security of land and sales of mortgaged land are likely to be more
freguent. In such an event, if any mortgage bank were to exercise
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the right of buying such land because no purchaser comes forth to
pay a reasonable price, the bank will be holding quite a sizeable land,
Sections 5 and 6 of the Bombay Tenancy and Agricullural Lands Act,
1948, as madified up to March, 3lst 1956, however, impose a ceiling on
the maximum holding and economic holding. We are afraid that
mortgage banks will have to be exempted from ihese sections. In the
case of agricultural co-operative credit societies in respect of which
Section 97 is applicable we have not provided the exemption because
- We opine that such holding in their case will be temporary. In the
case of land mortgage bank, however, the position being different
a specific exemption is desirable, We, therefore, recommend the
following section No. 130 in this chapter.

SEcrioN 130—Right of mortgage bank to buy mortgaged property —
(1) Notwithstanding anything contained in any law for the time
being in force, it shall be lawful for a mortgage bank or the State
Mortgage Bank to purchase any mortgaged property sold under this
Chapter, and in accordance with Section 97 of this Act and the
property so purchased may be disposed off by such bank by sale
within such period as may be fixed by the Trustee,

(2) Nothing in the Bombay Tenancy and Agricultural Lands Act,
1948, or any other law for the time being in force, {ixing a maximum
limit of agricultural holding shall apply to the acquisition of land
by a mortgage bank or the State Mortgage Bank under
sub-section (I).

403. Application to set aside sale—Legislation in certain States
has provided for giving a fresh opportunity to the mortgagor for setting
aside the sale. Section 105 of the Bengal Co-operative Societies Act
and Section 16 of the Central Provinces Co-operative Land Mortgage
Banks Act, 1937, presently applicable to Vidarbha, for instance, provide
that where a mortgaged land has been sold, the mortgagor can apply
to the bank to have the sale set aside upon his depositing with the
bank the amounts specified in the proclamation of the sale together
with interest and costs and for payment to the purchaser as compen-
sation a sum equal to 5 per cent. In Section 129, we have given three
month’s time to the mortgagor to pay the dues and weé do not think

_that any further opportunity should be given to him. The sale is
effected after giving him a reasonable opportunity and if he has failed
to seize it, no useful purpgse wili be served by providing the facility
to apply for setting aside the sale. Apart from disrupting the steps
taken to effect the sale, the labour involved is considerable and once
a purchaser is scared, the bank may not in future be assured of getting
the same purchase price. The other point is about the sale officer.
Similar laws provide that the Government may appoint them. We
opine that this is an administrative arrangement and may add that
in Section 129 (1) we have laid down that the sale must be by publie
auction. We, therefore, do not recommend any of the two provisions,
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404, Confirmation of sale.—The confirmation of sale is important
because the ultimate lender, i.e., the State mortgage Bank has to be
satisfied that the sale has resulted in realising a fair price for the
security. The trustee also is interestel in this because he is the custo-
dian of the assets on behalf of the debenture-holders. We are, there-
fore, of the view that the sale shall not be complete unless it is
approved by the State Mortgage Bank and confirmed by the Registrar.
We have drawn a distinction between the trustee and the Registrar
because of the different roles and the possibility that the Registrar
might not be the trustee. The former has t¢ look to the interest of
debenture-holders only, the latter is the custodian of the interests of
all including the bank, its members and creditors. The State Govern-
ment should, however, have a right of pre-emption. We, therefore,
recommend the following section,

SECTION 131—Application to set aside sale—(I) On effecting the
sale by a mortgage bank under Section 129, the Bank shall, in the
prescribed manner, submit to the State Mortgage Bank and the
Fegistrar a report setting forth the manner in which the sale has
been effected and the result of the sale and the State Mortgage Bank,
with. the approval of the Registrar, confirm the sale or cancel it

(2) Where the sale is effected by the State Mortgage Bank under
section 129, the State Mortgage Bank shall in the rescribed
manner, submit to the Registrar a report setting forth the manner
in which the sale has been effected, and the result of the sale, and
the Registrar may confirm or cancel the sale.

(3) Whgre the trustee has effected the sale under section 129 2,
he s.hall, in the prescribed manner, submit to the Registrar a report
setting forth the manner in which the sale was effected and the

refult of the sale and the Registrar may confirm- or cancel the
sale.

(4) Where an order is passed by the Registrar under sub-

sections (I), (2) and (3) confirming a sale, the sale shall thereupon
become absolute,

Ezxplanation—The Registrar shall not confi i
State Government informs him that it clai ek the propert.
at the sum last bid and deposits the full
On so doing, the property shall be sold to the State Government,

405. Disposal of sale proceeds—Two thij
is confirmed. Firstly the sale proceeo things fol}ow after the sale
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account- of the mortgage and thirdly, towards the payment of the
principal and if any, residue remains it should be paid io the
mortgagor. This method of distribution is equitable to all. Facility
for an appeal against mode of disiribution should, however, be
available to dissatisfied persons. We, therefore, recommend the
following section :—

SecTioN 132—Disposal of sule proceeds—(1) The proceeds of
every sale effected under section 128 and confirmed under sec-
tion 131 shall be applied first in payment of all costs, charges, and
expenses incurred in connection with the sale or attempted sales,
secondly in payment of any or all interest due on account of the
mortgage in consequence whereof the mortgaged property was
sold and thirdly, in payment of the principal due on account of
the mortgage including cost and charges incidental to the recovery.
If there remains any residue from the proceeds of sale, the same
shall be paid to the person proving himself interested in the
property sold or if there are more such persons than oane, then
to such persons upon their joint receipt or according to their
respective interest therein as may be determined by the mortgage
bank.

(2) Notwithstanding anything contained in sub-section (1) no
residue shall be disposed of until 30 days have elapsed from the
communication of the decision to pay the residues, to all the
persons concerned and all payments of such residue may thereafter
shall be valid and effectual against any demand relating thereto
made upon the mortgage bank by the morigagor or by any other
person. '

(3) Any person dissatisfied with the decision of the mortgage
bank in regard to the distribution of such residue may, within
30 days from the communication to him of such decision under
sub-section (2), institute a suit in a Court to establish the right he
claims to such residue and on receipt of the intimation within
the said period of 30 days of such suit being filed, the mortgage
bank shall not proceed with the distribution of the residue until
the suit is decided and shall distribute the same thereafter in
accordance with the decision of the Court thereon.

406. Certificate to purchaser, delivery of property and title of
purchaser—Following the receipt of the sale proceeds three steps
will have to be taken by the bank in the interest of the purchaser.
In this context, who beg to emphasise that no purchaser will buy
a land in the event of sale unless the title to the land is clear and
its possession can easily be had. The necessary provision is required
to assure him that this is possible. These aspects have been .
covered in the following section recommended by us :—

- Secrion 133—Certificate to purchaser, delivery of property and
title of purchuser—(1) Where a sale of a mortgaged property has
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become absolute under section 131 ar_ _roceeds have
been received in full by the mortgage bank, the mortgage bank
shall grant a certificate to the purchaser in the prescribgd form
specifying the property sold, the sale price, the date of its sale,
the name of the person who at the time of the sale is declared fo
be the purchaser and the date on which the sale: became absolute
and upon the production of such certificate the Sub-Registrar,
appointed under the Indian Registration Act, 1908, within the
limits of whose jurisdiction, the whole or any part of the property
comprising such certificate is situated shall enter the contents of
such copy in his register relating to immovable property.

(2) (a) Where the mortgaged property sold is in the occupancy-
of the mortgagor or of some person on his behalf or some person
claiming under a title created by the mortgagor subsequent to
mortgage in favour of the State Mortgage Bank or the mortgage
bank and a certificate in respect thereof has been granted under
sub-section (I), the Court shall, on the application of the purchaser
order delivery to be made by putfing such purchaser or any

person whom he may appoint to receive delivery on his behalf,
in possession of the property.

(b) Where the property sold is in the occupancy of a tenant
or other person entitled to occupy the same and a certificate in
respect thereof has been granted under sub-section (I), the Court
shall, on the application of the purchaser and after notice to such
tenants or other persons, order the delivery to be made by affixing
copy of the certificate of sale in conspicuous place on the property
and proclaming to the -occupant by beat of drum or other custo-
mary mode at some convenient place that the right, title .and
interest of the mortgagor have been fransferred to the purchaser.

(3) Where any property is sold in the exercise or purported
exercise of a power of sale under section 129, the title of the pur-
chaser shall not be questioned on the ground that the circumstances
required for authorising the sale had not arisen or due notice of

the sale was not given or the power of sale was otherwise imp:
perly or irregularly exercised : erwise impro-

Provided that any person who has suffered
: . _ any damage b
unauthorised, improper or irregular exercise of gny sucﬁl pgwae‘;

shall have a remedy in damages against
the State Mortgage Bank. ges against the mortgage bank and

407. Exemption of officers of mort

age bunk
appearance before registering officers gage bunk from personal

h .—Under i :
tion Act, parties to the registration o the Indian Registra-

f a document hav
before registering officers. The need for ex - e to appear
the mortgage banks has stemmed fro empling the officers of

X m the fact that :
mortgages to be registered is large and the juris diCtio:lhgfngﬁ?gzggi



At

is widely scattered. A simple procedure of registration is also neces-
sary. With these objectives in view, we recommend the following
section as séction 134 : —

SECTION 134—Exemption of officers of mortgage bank from
personal appearance before the registering officers—(I) Notwith-
standing anything contained in the Indian Registration Act, 1908,
it shall not be necessary for any officer of a morigage bank or the
State Mortgage Bank to appear in person or by agent at any regis-
tered office in any proceedings connected with the registration of
any instrument executed by him in his official capacity or to sign
as provided in section 58 of that Act.

(2) Where any instrument is so executed, the Registering Officer
to whorit such instrument is presented for registration may, if he
thinks fit, refer to such officer for information respecting the same
and, on being satisfied of the execution thereof, shall register the
instrurment.

408. Service of notice—This is a formal provision to clarify the
method of serving notice. Sections 102 and 103 of the Transfer of
Property Act and of the Rules made under section 104 of the ‘Act
are material in connection with the service or tender of notice.
Application of these sections requires, in our opinion, to be specified.
We recommend that the section be read. as under :— '

SecTIoN 135—Service of notice—(I) Whenever under the pro-
visions of this Chapter a notice is required to be given to any
person in writing it shall be sufficient to send such notice. by
registered post. '

(2) The provisions of sections 102 and 103 of the Transfer of
Property Act, 1882, and of any rules made under section 104, there-
of, for carrying out the purpose of the sections, shall apply so far
as may be in respect of all notices to be served wunder this
Chapter.

409. Officers of bunks not to bid at sales—To ensure impartiality
in effecting the sale of a mortgaged property, it is necessary that
no person having anything to do with the sale of property, should
have any interest in the sale. The relevant provision is found in
the Bengal and other Acts. This objective is sought to be achieved
by recommending the following section :—

SEcTION 136—Officers of banks not to bid at Sales.—At any sale
of movable or immovable property, held under the provisions of
this Chapter, no officer or employee of a mortgage bank or the
State Mortgage Bank, except on bechalf of the bank of which he
is an officer or an employee, and no person having any duty to
perform in connection with such sale shall either directly or
indirectly bid for, or acquire or attempt to acquire any interest in
such property.
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410. Construction of references to other Aetg—At pres.ent,‘ the
Hyderabad Land Mortgage Banks Act, the Central Provinces Co-
operative Land Mortgage Banks Act and the Saurashtra Co-opera-~
tive Land Mortgage Banks Act are applicable respectively to Marath-
wada, Vidarbha and Saurashtra. A provision on the lines of
section 72-A in the Bombay Act of 1925, is, therefore, necessary so
far as this Chapter is concerned. We, therefore, recommend the
following section : —

SecrioN 137—Construction of references to other Acts—All refe-
rences to the Hyderabad Land Mortgage Banks Act, 1349F, the
Central Provinces Co-operative Land Mortgage Banks Actf, 1937
and the Saurashira Co-operative Land Mortgage Banks Act, or to
any other Act, Central or State, occurring in any enactment made
by any authoritiy in India and for the time being in force in
Bombay State shall, in the application, to the said State, of any
such enactment, be read and construed as references  to this
Chapter and anything done or any proceeding commenced in pur-
suance of any such enactment on or after the date on which this
Chapter shall have come into operation shall be deemed to have
been done or to have been commenced and to have had effect as
if the reference in such enactment to the Hyderabad Land Mortgage
Banks Act, 1349F, the Central Provinces Co-overative Land
Mortgage Banks Act, 1937, and the Saurashtra Co-operative Land
Mortgage Banks Act or any other Act, Central or State, for the
time being in force in the areas comprising the Bombay State as
on November Ist, 1956, or thereafter, had been the reference to
this Chapter and no such thing or proceeding shall be deemed

to have been invalid on the ground that such enactment did not
refer to this Chapter.
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CHAPTER XIV.

OFFENCES AND PENALTIES.

411, In the preceding chapters we have dealt with the provisions
which in our opinion require to be incorporated in the new Act, It
is also necessary to lay down that all those concerned in the manage-
ment of societies, should strictly conform to the provisions embodied
in the Act, Rules and the bye-laws and any failure to do so should
be considered an offence. Unless this is done there will be no
respect for the law, a risk may not be taken with the full kncwledge
of its consequences and the administration of societies is not likely
to be toned up. It is, however, not enough to list the offences. - For
achieving the purpose in view, any law has to provide for penalties
which will discourage the people from commtting offences. When
the co-operative movement was initiated in 1904, the farmers of the
co-operafive law felt that a movement voluntarily sponsored had to
be encouraged and, therefore, gave a certain amount of latitude to
honorary workers in respect of any inadvertant breach of the law.
By 1924, however, the danger of not listing the offences under the
Act and providing penalties for them become sufficiently apparent
and the Bill to consolidate and amend the law relating to co-operative
societies in the Presidency of Bombay published in the Bombay
Government Gazette, dated May 21st, 1924, had three sections listing
the offences and providing penalties for it. By an amendment of
the Act in 1925 these sections were assigned a separate Chapter.

412, The offences listed in Bombay Act of 1925 zre (1) default
by a society, officer or member in giving notice, sending returns, ete,,
(2) wilful negligence or default by a society etc., to do any act or
furnish information required by the Registrar, (3) wilful furnishing
of false information, (4) disobedience of summons etc., (5) binami
loans, (6) failure to pay amount under section 24-A, and (7) wrong
use of the word “ co-operative ”. Penalties under the Chapter have
been specifically provided in respect of binami loans :rd errployer’s
failure to pay the amount under section 24-A, while other offences
are punishable with a fine of Rs. 50. The only changes made since
the Act was enacted in 1925 are in respect of offences relating to
binami loans and an employer’s failure o pay to a society its Cues
deducted from the wages of his employees under section 25-A.
The two sections were incorporated respectively in 1948 and 1954.
On the other hand, the number of offences committed each year by
workers in the movement has been rapidly growing and the nature
of such offences has also become complex. We are informed that not
less than 800 cases are presently under investigation. The second
point to be noted in this connection is that it is not always possible
to prove such offences and secure conviction of an offender. We
have, therefore, come to the conclusion that in the context of the
orderly working of co-operative societies and having regard {0 the
large stake which the public revenue is going to have in the finance
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of the movement, this chapter should be sufficienty comprehensive
to cover all types of offences dnd provide penaities which Wot.ﬂd
be sufficient to deter others to commit similar oifences. In making
a plea for this, we beg to state that the fear that the so cal_led
honorary workers will- be  scared and the co-operative
movement will consequently be poorer in personnel is unwarranted.
At any rate, we strongly feel that nothing will be lost by the miove-
ment if it is deprived of dishonest workers. In fact, the failure to
use even the existing provisions in the Act iimited though they are,
fully and effectively is one of the causes of the failure of a poriion
of societies every year.

413. The Indian Companies Act, 1913, was replaced last year by
the Companies Act, 1956 which deals with the subject matter under
discussion so far as companies are concerned, In piloting the Bill
the Finance Minister explained in Lok Sabha that the proposed
legislation sought to bring “a new discipline” to the conduct of
company Inanagement in this counfry, We opine that this “new
discipline ¥ is equally important for the conduct of management of
societies, From this point the provisions in ~the Companies Act
regarding offences and penalties should be considered significanf.
Many of the provisions are not obviously applicable to societies by
virtue of their constitution and we do not propose to list them here.
The material provisions in the Companies Act which are relevant
to our enquiry are the offences and penalties listed below :—

{1)- membership of an un-registered company—fine Rs 1,000 ;
(2) omitting to file returns—fine Rs. 500 ;

(3) filing of untrue statements—2 year’s impri ,
fine of Rs, 5,000 ; year’s imprisonment and/or

(4) violation of provision relating to invesiments—-fin
Rs., 5,000 for offenders. 3 e of

(9) share money not deposited in bank—fine Rs, 5,000 for cach
promoter ;

(6) impersonation of a shareholder—1 year’s imprisonment ;

(7) commencing business before registration—Rs '
each person responsible ; ' gistra 5. 500 a day for

(8) failure to hold annual general meeting—
Director; g ee ing RS. 50 for each

(9) failure to submit annual accounts in time and Direclor’s

report—imprisonment of § months and Rsg )
person responsible ; . 1,000 fine for each

(10) improper issue of balance sh —_
officer ; @ Seh clo—fa. 500 for every

(11) default in disclosing payment to 3 co

imprisonment and/or fine of Rs. 2,000 per evempan:f.——ﬁ months’

tvy officer :
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(12) non-compliance with Auditor’'s appointment—fine Rs. 500
for every officer;

(13) non-éqmpliance of Auditor with the requirements of law—
fine of Rs. 1,000;

(14) wrongly obtaining or withholding the compuany’s proper{y—
fine of Rs. 1,000 for every officer and employee ;

(15) failure to disclose or deliver books and obtaining credit by
false representation—2 to 5 years’ imprisonment ;

(18) falsification of accounts—7 years’ imprisonment ;

(17) giving credit to wrong persons (binami transactions)—2
years’ imprisonment ; and

(18) failure to keep proper accounts—one year’s imprisonment.

414. In certain sections previously recommended we have pro-
vided that a society sustaining losses should receive compensation from
those responsible therefor. The penalties proposed in this Chapter
are in addition to those by way of compensation to societies. In
determining the quantum of penalty, we have been influenced by
the stake of the people and the public revenues in the ¢r-operative
movement, the experience of the past 53 years, the nature and extens
of offences, the progress of literacy and education and the fall in the
value of the rupee since the law prescribed the quantum of fines.
Under section 11 (2) we have laid down that no society shall be
formed unless it is registered and every member of such a society
shall be personally liable for liabilities incurred in any business prior
to registration. Since this technique has been well developed in
certain parts of the State, we.recommend that every member of
a society formed in contravention of the provisions of section 11 (2)
should be fined upto Rs. 500. A similar penalty is desirable in
respect of persons carrying on business under any name of which the
word “ co-operation” forms part. The amount of maximum fine
proposed in only one-tenth of that provided in the Companies Act,
In section 73, we have empowered the Registrar to enforce the perfor-
mance of obligation in respect of keeping of proper books and furnish-
ing statements and returns and to take initiative in these matters if
the society fails. The same section empowers the Registrar to realise
the expenses from the officers concerned. We are of the view that
the society, its officer or member whose duty is to comply should
also be fined for failing to comply with this section and recommend
that the maximum fine should be Rs. 500. Since the societies to be
covered vary in size and equipment we, however, wish to draw a dis-,
tinction between a small society and a big one and accept the distin-
ction made in section 60 (o) of the present Act. The ' provision
recommended will thus be applicable to officers and raembers of
societies with a working capital of Rs. 50.000 or more. The wilful
negligence or refusal has, however, to be viewed very seriously
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irrespective of the size of a society and the.oﬁender in our opinion,
should be punishable with a month’s imprisonment and/or ﬁ_ne Pi
Rs. 500, The filing of untrue statements and the failure to maintain
proper accounts are, however,” more serious offences _and 'the ends
of justice can only be met by providing for rigorous imprisonment.
The Companies Act provides for two year’s imprisonment and/or
a fine of Rs. 5000 and we think one year's imprisonment and/or
a fine of Rs. 2,000 should be sufficiently deterrent. Section 60(c) of
the Act of 1925 lists these offences but the fine is only of Rs. 50 which
is totally inadequate having regard to the nature ¢ the offence.

415, Section 58 proposed by us (Section 37 of the present Act)
deals with the manner in which the funds of a society should be
invested. The compliance with this section is necessary from the
point of safety of funds of society. The Companies Act provides for
a fine of Rs. 5,000 for non-compliance, We recommend that the fine
for this purpose should be Rs. 500. Before an application is made
for registration of a society, it is customary for the promoters to
collect the share capital from the prospective members. The safety of
the money thus raised requires to be assured so that when the society
is registered the share money can be handed over to that society, or,
where the registration is refused, the money can be refunded. No
Rule has been provided at present for this purpose. The general
practice is, however, to deposit such money in a co-operative bank
preferably a central co-operative bank or in a postal savings bank.
At the same time quite a good many instances have come to our
notice in respect of which the share money is retained by the chief
promoter and his associates and the societies consequently come to
brief. We are of the view that a Rule for the purpose is necessary
and the violation of the Rule should be punishable. The Companies
Act prescribes a fine of Rs. 5,000 for every promoter. Considering
the size of an average society in the State, we are inclined to think
that a fine of Rs. 500 should be a sufficient deterrent. The offence
becomes more serious if such funds are used in the business of
a society prior to its registration. In this case, we opine that no option
of fine should be provided and an imprisonment of one year should
be prescribed.

416. In a society the chances of impersonation are sl

the members are known to each other and we do iﬁ?d;‘:ogizzuis
deal with this particular offence. Section 63 and 64 deal with annual
general meéeting and special general meeting, Tn both the sections
we have provided for penalties for the failure of an officer to convene
the meeting, and we do not recommend any Separate provision in
this chapter. But Section 63(2), (3) and (4) deal with the submissi

of the committee’s report, balance sheet and profit and loss acco 1or11;
and the Auditor’s report to the general meeting. The failure to cun
ply with these three sub-sections requires also to pe treated asor:r;
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offence for which we have not provided in the relevant sections. The
Companies Act provides a penalty of six months’ imprisonment
and/o_r a fine of Rs. 1,000 to Rs. 2,000, Since the requirements have
been incorporated in the Act for the first time we are inclined to
deal with the offence rather leniently and recommend that a penalty
of a fine of Rs. 250 should be sufficient. We have prescribed penalty
for an Auditor failing to discharge his duties in $ection 78 and,
therefore, consider any provision relating to that in this Chapter
unnecessary.

417. As regards binami transaction, section 60-A of the present Act
provides for a penalty of Rs. 500. Judged by the growth of such
offences, we are afraid that the penalty provided in the Act has
indirectly served as an encouragement to the offenders and if the
trend is to be arrested, imprisonment is the only remedy. In the
Companies Act, an imprisonment of 2 years has been provided for
and we think that instead of a fine Rs. 500, provided in the present
Act VII of 1925, the punishment of 2 years’ imprisonment deserves to
'be awarded for such offenders. Falsification of accounts, destruction
of records, etc, are grave offences and judged hy the said experience
in connection with the enquiry proceedings, we opine that a very
serious view should be taken of this grave offence. The Companies
Act prescribes a penalty of 7 years’ imprisonment. We are, tempted
to recommend the same quantum of imprisonment, but have desisted
from doing so only because of the wide variation of the resvurces of
societies registered under this Act and the equipment at their
disposal. At the same time there can be no excuse for ecndoning such
an offence. We, therefore, recommend a punishment of 3 years’

imprisonment,

418. It is not unusal for officers and employees of tertain societies
to wrongfully obtain or withhold the society’s property including
books of accounts and records. Under Sections 69 and 70 we have
recommended the appointment of nominated committees and
administrators respectively, Section 75 deals with auditors, Seclions 80
and 81 provide for inquiry and inspection officers, Section 90 relates
to Registrar's nominee, while in Section 99 the appointment of
a liquidator has been provided for. All these persons require in-
formation and assistance from officers of a society. Under the bye-
laws of a society the old committee may go and a new one may be
elected. In these cases as well as in certain other circumstances it
is obligatory on officers and other persons to hand over the custody of
books, records etc., to their successors. The tendency is, however, to
withhold the bocks. Similarly, inquiry officers, liquidators, etc., need
co-operation and assistance of such persons in getting the relevant
information ; but this is refused. All this in our opinion, should
be treated as an offence and punishable with a fine extending

upto Rs. 500.
1~ Qb 2437—15
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419. Two kinds of offences peculiar to the working of co-operative
societies remain to be dealt with. These are (a) wilful failure to
give effect to any decision, award or order passed under this. Act,
and (b) fraudulent disposal of property on which the society has
a prior claim or from which it can realise ifs dues. During the past
5 years, from a variety of reasons there has been a growing tendency
among officers of certain societies to refuse to give effect to any
decision, award or order passed under this Act. This tendency is
noticeable particularly among the educated class, Much of the
trcuble in housing societies in Bombay State has stemmed from the
absence of any provision penalising this recalcitrant element disobey-
ing orders, ete, validly issued under this Act. We, therefore, recom-
mend that offenders should be subjected to 2 punishment of six
month’s imprisonment and/or a fine of Rs. 500. Fraudulent disposal
of property on which the society has a prior claim is also an offence
which has been growing. Under Section 2¢ of the existing Act
(Section 48 of the propesed Act) the offenders are punishable with
imprisonment for a term which may extend to six months or with a fine
which may extend to Rs, 500. It may be noted that this section is pri-
marily applicable to agriculturists and we do not see any reason why
penalty prescribed in this section should not be applicable to an
offence of a similar nature. We therefore, recommend that fraudul-
ent, disposal of property on which a society has a prior claim should
be punishable by imprisonment of six months and/or a fine of
Rs. 1,000. The same penalty should be awarded where the iniention
is to defraud a society by fraudulent disposal of property which is
liable to be attached for any liability of a society even when it has
no prior claim, We have also included the provisions in section 60-B
and 61 in the present Act with suitable modifications.

420. To give effect to the above recommendations we propose that
the following sections be inserted in this Chapter in place of the
.existing ones :— '

SECTION 138—Prohibition of the use of the word “ Co-operative ” —
(1) No person, other than a society registered under this Act and
a person or his successor in interest of any name or title under
which he traded or carried on business at the date on which this
Act comes into operation, shall, without the sanction of the State
Government, function, trade or carry on business under any name
or title of which the word “ co-operative ” or its equivalent in any
Indian language forms part.

(2) Every person who is a member of a society fcrmed in con-
travention of Section 11(2) of this Act and every person contraven-

ing the provisions of sub-section (I) shall be punishable with a
fine which may extend to Rs. 500,
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_SECTION. 139—Offlences—~It shall be an offence under this Act,
if (a) a committee of a society with a working capital of Rs. 50,000
or more or an officer or a member thereof fails without any reason-
able excuse to give any notice, send any return or document, do or
allow to be done anything, which the committee, officer or member
is by this Act required to give, send, do or allow to be done or
comply with orders made under Section 73 ; or

(b) a committee of a society or an officer or member thereof
wilfully neglects or refuses to do any act or to furnish any infor-
mation required for the purposes of this Act by the Registrar or
other person duly authorised by him in writing in this behalf ; or

(¢) a committee of a society or an officer or member thereof
wilfully makes a false return or furnishes false information or fails
to maintain proper accounts; or

(d) a committee of a society or an officer or member thereof fails
to invest funds of such society in the manner required by Section 58 ;
or

(e) any person collecting share money for a society in formation
does not deposit the same in the State Co-operative Bank or a central
co-operative bank or an urban co-operative bank or a postal savings
bank ; or

(f) a person collecting the share money for a society in formation
makes use of the funds so raised for conducting any business or
trading in the name of a society fo be registered or provisionally
registered ; or otherwise ; or

(g) a committee of a society or an offier or member thereof fails to
comply with the provisions under Section 63 (2), (3) and (4); or

(h) any officer of a society willully recommends or sanctions for
his own personal use or benefit or for the use or benefit of a person
in whom he is interested, loan in the name of any other person ; or

(i) an officer or member destroys, mutilates, alters, falsiﬁe_s or
secrets or is privy to the destruction, mutilation, alteration, falsifica-
tion or secreting of any books, papers or securities, or makes or
j§: privy to the making of any false or fra}udulent entry in any
register, book of account or document belonging to the society ; or

(§) an officer or member who is in possession of information, books
and records, fails to furnish such information or produce books and
papers or give assistance to a person appointed or authorised by the
Registrar under Sections 69, 70, 75, 80, 81, 90 and 99; or

‘(k) an officer fails to hand over the custody of books, records,

cash, security and other property belonging to the society of which
he is’ an officer, to a person appointed under Sections 69, 70 and 99;

- (ly an officer or a member wilfully fails to comply with any
decision, award or order passed under Section 89 ; or

14 Qb 2437150
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(m) a member fraudulently disposes of property over which the
society has a prior claim or a member or officer or employee or any
person disposes of his property by sale, transfer, mortgage, gift or
otherwise, with the fraudulent intention of evading the dues of the
society ; or

(n) any employer and every director, manager, secretary or-other
officer or agent acting on behalf of such employer who, without
sufficient cause, fails to comply with section 51 (2); or

(0} an officer or member of a society or any person does any act or
omission declared by the Rules to be an offence.

Explanation—For the purpose of this section an officer or
a member referred to in the section shall include past-officer and
past member as the case may be,

SECTION 140—Penalties for offences—Every Society, officer or
past officer or member or past member or an employee or past
employee of a society or any other person found guilty of an offence
referred ic in Section 139 shall be liable to be punished—

(a) With fine not exceeding five hundred rupees provided that
he is convicted of an offence referred to in Section 139 (a); or

(b) with imprisonment for a term which may extend {o one
month or with fine not exceeding five hundred rupees or with both
provided that he is convicted of an offence referred to in
Section 139 (b); or

(¢) with imprisonment for a ferm which may extend to one
year or with fine not exceeding rupees two thousand or both
provided that he is convicted of an offence referred to in Sec-
tion 139 (c); or

(d) with fine not exceeding five hundred rupees provided that
he is convicted of an offence referred to in section 139 (d); or

(e) with fine not exceeding five hundred rupes provided that he
is convicted of an offence referreqd to in section 139 (e) ; or

(f) with imprisonment for a term which may extend to one year
provided that he is convicted of an offence referred to in
Section 13¢ (f) ; or '

(g) with fine not exceeding two hundred and fift

. i ! y rTupees
provided that he is convicted of an offen i
Section 139 (g) ; or ce veferred fo in

(h) with imprisonment for a term which may extend to *wo

years provided that he is convicted of an off -
Section 139 (k) ; or n offence referred to in

(#) with imprisonment for a term which may extend to three

years provided that he is convicted of an  off; .
Sectien 139 (9); or ence referred to in
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(3) with fine not exceeding five hundred rupees provided that
he is convicted of an offence referred to in section 139 (j); er

(k) with fine not exceeding five hundred rupees provided that
he is convicted of an offence referred to in section 139 (k) ; or

(1) with impriscnment for a term which may extend to six
months or with fine not exceeding five hundred rupees or both
provided that he is convicted of an offence referred to in
Section 139 (1); or

(m) with imprisonment for a term which may extend to 5ixt
months or with fine not exceeding one thousand rupees or beth
provided that he is convicted of an offence referred to in Seec-
tion 139 (m); or

{n) with imprisonment for a term which may extend to one
month or with fine not exceeding five thousand rupees or with
both provided that he is convicted of an offence referred to in
Seclion 139 (n); or

(0) with fine not exceeding two hundred and fifty rupees
provided that he is convicted of an offence referred to in Sec-
tion 139 (o).

SecTioN 141—Cognizance of offences—(1) No court inferior to that
of a Presidency Magistrate or Magistrate of the First Class shall try
any offence under this Act.

(2) Notwithstanding anything contained in the Code of Criminal
Procedure, 1898—

(a) every offence under this Act shall, for the purposes of the
said Code, be deemed to be non-cognizable ;

(b) it shall be lawful for a Presidency Magistrate or a Magistrate
of the First Class to pass a sentence of fine exceeding one thousand
rupees on any person convicted of an offence under Section 139 (n). -

(3) No prosecution under this Act shall be lcdged except with the
previous sanction of the State Government in the case of an offence
under Section 139 (n) and of the Regisirar in the case of any other
offence under this Act. Such sanction shall not be given except
after hearing the party concerned by -an officer authorised in this
behalf by the State Government by a general or special order.
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CHAPTER XV.
APPEALS AND REVISION.

421. On matters arising from the provision in law decisions have
to be taken by appropriate authority and, in fairness {o aggrieved
parties, the legislature has recognised their right o{ appeal. Another
principle that has been accepted is that an authority giving a decision
should also have the power to review it. These principles of equity
and justice have been recognised by jurists ‘while framing Co-
operative Legislation. In the case of Co-operative Societies subjects
falling within the scope of this chapter are listed below :—

(1) Refusal to register a society; (2) refusal fo register an
amendment ; (3) order directing amendment of bye-laws; (4)
decisions regarding amalgamation, division and reconstruction of
a ‘society; (5) order directing amalgamation of a  society;
(6) order for compensation payable fo a society; (7) re-
fusal to admit a member; (8) expulsion of members; (9) order
directing affiliation of society to a federal society; (10) crder
suspending a committee ; (11) order nominating a committee ;
(12) order appointing an administrator, (13) order for enforce-
ment of performance of obligations ; (14) order for inspection and
-enquiry ; (15) cost of inspection and inquiry; (16) surcharge;
(17) decisions in dispute; (18) -attachment before award;
(19) winding up of a society; (20) decisions of a liquidator;
(21) orders -or decisions as per the rules, and (22) demand for
repayment of loan in case of improper use. :

422. In all States except Bombay there are only two appellate
authorities, ie., the Registrar and the State Government. In Bombay
State, the Government took the initiative in the matter of setting up
an independent judicial machinery with appellate and revisional
powers by incorporating in 1948 Section 63-A in the Bombay Co-
operative Societies Act, 1925. The importance of the Tribunal has
now been recognised by almost all States. The point at issue is in
what manner the jurisdiction of different authorities be distributed
over matters relating to the subjects referred to in the preceding
paragraph. Before examining this question we beg to record that we
have already provided for appeal separately in Section 93 dealing
with the decisions of the Registrar or his nominee on disputes and
applications for attachment before award, We have also provided
for appeal in Section 100 against Registrar’s order to wind up
a society. In Section 23 we have provided facilities for any person
not admitted as member by a society to appeal to a federal society
to which that society has been affiliated or, in the absence of such
society, to the president of the Bombay State Co-operative Union.

423. A suggestion was made that the Registrar’s orders under
Sections 80 and 81 recommended by us (Sections 43 and 44 of the pre-
sent Act,_ 1925). should also be subject to appeal to the Tribunal, We
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are unable to accept the suggestion because time is the essential
element in ordering and completing an enguiry and inspection and
the object will be defeated by providing an opportunity to a party
to appeal. We, therefore, reject the suggestion.

424. In regard to the remaining subjects, we find that these may
be broadly. divided into two categories viz: matters of policy and
matters of law and fact. Where a subject falls within the first cate-
gory, it is but proper that the appellate authority should rest with
the adminijstration. Naturally, therefore, appeals on such matters
should be decided by the Registrar or the Joint Registrar where
a decision is taken by a subordinate officer of the Co-operative Depart-
ment and the State Government should hear appeals against
decisions of the Registrar and the Joint Registrar, otherwise than in
appeal. The subjects falling within the sphere of policy in our opi-
‘nion are (1) registration of a society, (2) amendment of bye-laws,
(%) Registrar’s orders directing amendment.of bye-laws, (4) amalga-
mation, division and conversion of societies, (5) order directing
amalgamation, (6) suspension of a committee and nomination of
.a new one, (7) appointment of an administrator, (8) order
directing affiliation to a federal society, (9) orders and
decisions of liquidator. We, therefore, recommend that these matters
should be governed by the existing Section 64 in Bombay Act of 1925,
Expulsion of a member is also a matter in respect of which no legal
issues are involved. The basis for expulsion is the action of a member
and we opine that the Registrar and the State Government are com-
petent to decide whether that action is detrimental to interest of
a society or not.

425. The subjects which remain to be examined are (1) cost of
enyuiry and inspection, (2} surcharge, (:_3) enforcement or performance
of obligation, (4) order for compensation payable to a society, and
(5) order or decision based on the Rules. Under Section 64 of the
present Act of 1925, the Registrar’s orders regarding cost of enquiry
and inspection and surcharge are appealable to the Registrar where
his subordinate officer has given the orders and to the State Govern-
ment where the Registrar himself has issued the orders. This
provision for appeal is not controversial. Those who opine that the
Registrar is the proper authority to fix onfthe basis of an 1nqu1§y,
i i udit, etc., the responsibility of loss etc., to a society,
;Jréﬁ?:sémt%?éta it can be judicim?sly fixed and .the surcharge can be
speedily recovered if the appellate authority is not_ such as to take
an ultra legalistic view of the matter. 'I:he other_ view pmnj: is _tha\.t
persons between whom the cost of inquiry and inspection is distri-
buted and on whom the surcharge is imposed are not only forc{ed
4o shoulder financial burden but also s_ubJe.cted to 1nd1gm’fles_ with
the result that their prestige in the society is lowered. _It is, there-
fore, argued that such persons before having been adjudicated as
guili’:y, should have adequate facilities to prove their innocence
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if they innocent, It is further argued that the Registrar who has
to safeguarg the interest of a society is not the person likely to take
a judicial view of the subject-matter.

426, Co-operative laws in most States confer the power of appeal
on the Regisirar and the Staie Government. The fourth schedule
under Section 134 of the Bengal Co-operative Societies Act, how-
ever, provides that an order made in respect of apportioning the
cost of enquiry and inspection and .surcharge can be appealed
against by any aggrieved party to the District Judge. We have
weighed the pros and cons of the two extremes and have come to
the conclusion that these orders should be appealable to the Tribunal.
For the same reason we recommend that any order oirecting a person
to compensate a society for loss should also be appealable to the
Tribunal. Section 73 deals with enforcement of performance of
obligations. We opine that appeal against such orders should lie
with the Tribunal since questions of legality of orders might be
involved., Similarly, orders or decisions based on Rules should be
appealable to the Tribunal because the issues involved will
necessarily be the authority of the Registrar and his officers to issue
such orders and even the validity of a Rule may be challenged.
Since it is not unlikely that the validity of certamn existing Rules
can be questioned, we are afraid, the State Government responsible
for framing the.Rules will not be in a position to take a dispas-
sionate view on the merits of such a case.

427. We are satisfied that the provisions in the Bombay Co-
operative Societies Act, 1925, and the regulations framed by the Co-
operative Tribunal relating to its constitution, jurisdiction, ete.,
have been found to be generally adequate. ~We are, however,
informed that although certain powers are conferred on ihe Tribunal
by the regulations 10 to 15 of the Tribunal, the Tribunal in practice
follows certain provisions in Order 41 of the Civil Procedure Code.
Again, we find that facilities are not available at presen: in respect
of cross-objections as have been provided for in Rule 22 of Order
41 of the Civil Procedure Code. This results in multiplying the
appeals. In adapting the relevant Rule in Order 41 certain adjust-
ments will also be necessary since the Rule in the Order requires
one month’s time, from the date of service o i
fixed for hearing the appeal, for filing such objfac?ic)cytxlics? %; iii g:::
of the Tribunal the notice for hearing an appeal is short though
there is sufficient time lag between the registration of an appeal
and the date of hearing. Section 63A(4) of the Act of 1995 pro-
vides that subject to the previous sanction of the State Government
tHe Tribunal shall frame regulations, etec. We do not think it
necessary to change this sub-section ang, therefore, recommend to
the Government to pursue question of reviewing the regulations
framed by the Tribunal for regulating its procedure and disposal of
its business.
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428. The second point to be noted in connection with the working
of the Tribunal is the delay in the disposal of appeals. As a result
of our recommendations in paragraph 426 and the reorganisation of
Strit_tes, we think that the volume of appeals to be heard by the
'_l‘nbunal will rise appreciably. The presert strength of the Tribunal
is three and a bench of two has to be necessarily constituted. The
Tribunal's headquarters are in Bombay, but it is expected to -visit
different parts of the State in order to avoid inconvenience to the
parties. In the latter event the records also have to be transferred
from Bombay. Taking all these factors into account, we are inclined
to think that two benches ‘'would expedite the disposal of appeals
and save the parties from inconvenience, hardship and additional
expenditure, We accordingly recommend that the number of
members of the Tribunal be increased to four.

429, With the modifications suggested above, we recommend that
Chapter X of the Bombay Act of 1925 be deleted and the following
sections be inserted in Chapter XV of the Act proposed by us:i—

SecTioN 142—Bombay State  Co-operative  Tribunal—(1) The
State Government shall constitute a Tribunal, called the Bombay
State Co-operative Tribunal, to exercise the functions conferred on
the Tribunal by or under this Act,

(2) The Tribunal shall consist of not more than four members
‘possessing such qualifications as may be prescribed.

(3) Where the Tribunal consists of more than one member, any
two members of the Tribunal shall form the quorum for the dis-
posal of its business.

(4) Any vacancy in the membership of ihe Tribunal shall be
filled by the State Government.

(5) Subject to the previous sanction o_f the SL;ate Governmgnt,
the Tribunal shall frame regulations consistent with thg provisions
of this Act and Rules made thergunder, for regulating its pro-
cedure and the disposal of its business.

(6) The regulations made under sub-section (4) shall be
published in the Official Gazette. ' . 4 of any

i mav call for and examine the record of an
prgzlezﬁgf Eﬂoﬁzich a3;1 appeal lies to it for the purpose of
satisfying itself as to the legality or propriety of any _decxsllor;h@tr
order passed. If in any case it shall appear to the Tribuna u]ld
any such decision or order should be modified, aq;x ed
or reversed, the Tribunal may pass such order thereon as it may

deem fit.

(8) Where an appeal is made to the Tribunal under section 93,

- justi ing defeated make
i . order to prevent the ends of Justlc-e-bemg
;%Ea}irﬁ;:rﬁyrcutory Ic?n:ders pending the decision of the appeal as
may appear to it to be just and convenient or such orders as may
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be necessary for the ends of justice or to prevent the abuse .of the
process of the Tribunal.

(9) An order passed in appeal, or in revision under sub-section (7)
or in review under section 143 by the Tribunal shall be final and
conclusive and shall not be liable to be called in question in any
civil or revenue court.

Explanation.—The Tribunal hearing an appeal under section 93
shall exercise all the powers conferred upon an appellate court by
section 97 and order 41 of the Civil Procedure Code.

SEcTION 143—Review of orders of Tribunal.—(1) The Tribunal may,
either on the application of the Registrar or on the application of
any party interested, review its own order in any case and pass
in reference thereto such order as it thinks fit.

Provdied that no such application made by the applicant shall
be entertained unless the Tribunal is satisfied that there hag been
a discovery of new and important matter or evidence which after
the exercise of due diligence was not within the knowledge of the
applicant or could not be produced by him at the time when its
order was made or thaf there has been some mistake or error

apparent on the face of the record or for any other sufficient
Teason

Provided further that no such order shall be varied or revised
unless notice has been given to the parties interested to appear and
be heard in support of such order.

(2) An application for review under sub-section (1) by any party
shall be made within 90 days from the date of the communication
of the order of the Tribunal,

Secrion 144—Thibunnl to have powers of civil court—(1) In
exercising the functions conferred on it by or under this Act, the
Tribunal shall have the same powers as are vested in Courts in
respect of— : '

(a) proof of facts by affidavits;

(b) summoning and enforcing the attendance of any person and
examining him on oath ; '

(¢) compelling the production of documents ; and

A{d) issuing commissions for the examination of witnesses.

(2) In the case of any such affidavit an i
[ case , any officer appointed b
the Tribunal in this behalf may administer the cath to the deponezrlt.y

SECTION 145—Appeal.—(1) An appeal against an order or decisi
under sections 10, 13, 14, 17. 18 19 36 98 ana 101
Shall T , 18, 19, 36, 60, 68, 69, 70, 98 and 101

(@) if made or sanctioned or a
Joint Registrar on whom
the State Government :

pproved by the Registrar or the
powers of the Registrar are conferred, to
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(b) if made or sanctioned by any person other than the Regis-
trar or the Join{ Registrar on whom the powers of the Registrar
are conferred, to the Registrar.

(2) An appeal against an order or decision under sections 73, 82,
85 and any order passed by the Regisirar for paying compensation
to a society and any other order for which an appeal to the
Tribunal has been provided under this Act shall lie with the
Tribunal,

1$; An appeal under sub-sections (I) and (2) shall be filed within
two months of the date of communication of the order or dacision.

(4) Save as provided in this Act, no appeal shall lie against any
order, decition or award passed in accordance with this Act, and
every such order, decision or award shall be final and where the
appeal has been provided for, any order passed on appeal shall be
final and no appeal shall lie against it.

SectioN 146—Extension of period of limitation by appellate wutho-
rity in certain cases.—In all cases in which it is provided under this
Act that an appeal may be filed against any decision or order
within a specified period, the appellate authority may admit an
appeal after the expiry of such period, if the appellant satisfies the
appellate authority that he had sufficient cause for not preferring
the appeal within such period.

SecTIoN 147—Power of State Government und the Registrar to
call for proceedings of subordinate officers and to pass orders there-
on—The State Government and the Registrar may call for and
examine the record of any inquiry or the proceedings of any cfficer
subordinate to them except those referred to in sub-section (7) of
section 142 for the purpose of satisfying themselves as to the lega-
lity or propriety of any decision or order passed ‘and as to the
regularity of the proceedings of such officer. . I in any case, it
shall appear to the State Government or the Registrar that any
decision or order or proceedings so called for should be modified,
annulled or reversed, the State Government or the Registrar, as
the case may be, may pass such order thereon as to it or he may

deem fit.
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CHAPTER XVL

MISCELLANEOUS.

430. This Chapter deals with residual matters 1n connection with
the Bombay State Co-operative Societies Act, wh;ch we have pro--
posed. Chapter XII in the Bombay Act of 1925, on the same subject
provides for (1) recovery of sums due to Government, (2) power to
exempt societies from conditions as to registration, (3) power to
exempt societies from provisions of Act, (4) Indian Companies Act
not to apply, (5) Branches, etc.,, of societies, outside the Presidency,
(6) Notice necessary in suits, (7) Rules, (8) Saving of existing
societies, (9) Construction of references to Co-operative Societies
Act, 1912, in enactments, (10) Validity of transfer made under sec-
tion 59(2) of Bombay VII of 1925, and (11) Reveal. Section 7-of the
Act, which we have proposed covers section 66 in the’ present Act
relating to power to exempt societies from conditions as to registra-
tion. - Except in respect of Rules we do not propose to make any
changes olher than consequential ones arising from our recommenda- -
tions embodied in the preceding chapters. We, however, opine that ,
the present Chapter does not provide for two important items, i.e.,
(1) Registrar, etc., to be public servant, and {2) indemnity for acts
done in good faith. In our opinion these matters are of vital impor-
tance both in the context of the administration of the co-operative
Law and in the interest of efficient working of Co-operative societies
because no individual would take personal risks while launching
a particular policy or pursuing a particular line of action which is to
his knowledge within the four corners of the law. We have also
indicated certain changes in section 71 relating to powers of the
State Government to make Rules in conformity with our approach
explained in Chapter IIT and our subsequent recommendation.

431. The Registrar and other officers to be public servants.—A
comprehensive provision for the purpose of including certain
officers within the meaning of “public servant”, as defined in
Section 21 of the Indian Penal Code, has been m:ade in. various
Acts. Section 61 of the Hyderabad Co-operative Societies Act
p.resently applicable to Marathwada has, for instance, such a provi-:
sion, Persons who are required fo exercise the powers of a public
§ervant in_co_nnection with the administration of this Act and work-
ing of societies in certain circumstances, are the Registrar, a
person exercising his powers, a person authorised by him to m,ake
an x_nSpecthn or hold an inquiry or appointed as Liquidator or
Arbitrator and an Auditor and they should be covered by 1.ﬂ;is '
section. A suggestion was made to us t i
of societies sh%%ld also be included in t%?st gee::?c:rl:. ts@ff? a(;'fp Oi?cf}fs
view that its acceptance will lead to resimentation of sociei:'g fi
might lead to complications which will defeat the purpose 10;; ?l?is
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Act. We, therefore, recommend that th followin :
No. 148 be.added : — € g new Section

SECTION 148—Registrar and other officers to be public servants.—
The Registrar, a person exercising the powers of the Registrar,
a person authorised to hold an enquiry under Section 80 or to
make an inspection under Section 81, a ‘person appointed as a
Liquidator under Section 99 or as-nominee or board of nominees
under Section 87, or authorised under Seection 75(1) to audit the
accounts of a society, shall be deemed to be a public servant
within the meaning of Section 21 of the Indian Penal Code.

432. Indemmity for acts done in good faith—Certain officers have
to take actions under this .Act against certain persons connected
with a society or have to issue orders under this Act in connection
with the working of a society or to carry on the business of a society
in certain circumstances. All these. officers are defined as public
servants in the preceding section. Here we propose to provide for
indemnifying them from any possible action arising from the dis-
charge of their duties, provided it is taken in good faith, The onus
of proving so will, however, lie on the person. We, therefore,
recommend the following new section No. 149.

SecTION 149—Indemnity for acts done in good faith—No suit,
‘prosecution or other legal proceeclings shall lie against the
Registrar or any person subordinate to him or acting on his
authority, in respect of anything done or purporting to have been
done by him under this Act in good faith.

433. Recovery of sums due to the Government—Section 65 in
the present Act provides for recovery of sums due to Government.
In sub-sections (2) and (3) there is a reference to liability of past
members from which estate of the deceased member is excluded
which is not proper. We, therefore, deem it necessary to make an
appropriate change. We have also renumbered Section 28 as
Section 34 and have recommended the formation of sqcieties without
liability. Consequential changes are, therefore, necessary. As a
result, the existing Section 65, renumbered as Section 150 will read

as under : —

SecTioN 150—Recovery of sums due to the Government.—(1) All
sums due from a society or from an officer or member or past

member or a deceased member of a society as such to the Govern-
ment may be recovered according to the law and under the Rules
for the time being in force for the recovery of arrears of land

revenue.

2) Sums due from a society to the Government and recover-
abge) under sub-section (I) may be recovered, ﬁrstl.y, from t.he
property of the society, secondly, in the case of a society of which
the liability of the members is limited, from the members or
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past members or the estaie of deceased members, subjeqtc of their
past members or the estate of deceased members, subJ_ec!: to .1.:he
limit of their liability ; and, thirdly, in the case of societies with
unlimited liability from the members or past members or ‘estate of
deceased members.

(3) The liability of past members or estate of decea_se_d mem-
bers shall in all cases be subject to the provisions of Section 33.

434. Exemption to societies, non-application of Companies Act,
branches, ete., of societies outside the State and notice necessary in
suits—Section 67 deals with powers to exempt societies from.the
provisions of the Act and we have no change to recommend therein.
Section 68 deals with non-application of the Indian Companies Act of
1913. This Act has been consolidated and is now known as Com-
panies Act, 1956. We propose to make the mnecessary change.
Section 69 deals with branches, etc., of societies outside the Presi-
dency. In addition to the need for substituting the word .“State”
for the word * Presidency ”, owing to the change in the Constitution
of India, we also consider it necessary {o provide that no society re-
gistered in any other State should open a branch in this State without
the prior permission of the Registrar. This is because the society
is registeredt under an Act of another State. Similarly, it is neces-
sary that society registered under this Act should not open a branch
outside -the State without the prior permission of the Registrar.
In the former case, the existing provisions in Section 69 regarding
returns, etc.,, are desirable. The period of six months prescribed
is, however, in our opinion too long and we recommend that it should
be reduced to 3 months. As regards Section 70 we do not recommend
any change therein since we have included a Liquidator within the
meaning of “officers” in Section 2. As a result of the above
recommendations the relevant Sections be worded as under :—

SecTION 151—Power to exempt societies from provisions of Act.—
The State  Government may, by general or special order to be
published in the Official Gazette, exempt any society or class of
societies from any of the provisions of this Act, or may direct that.
such provisions shall apply to such society or class of societies
with such modifications as may be specified in the order; pro- -
vided that no order to the prejudice of any society shall be passed
without any opportunity being given to such society to represent
its case. '

SectroN 152—Companies Act not to apply.—The provisicng of

the Companies Act, 1956, shall not apply to societies registered
under this Act.

SECTION 153—Branches ete. of societies outside the State.—
(1) No society other than a society registered under this Act shall
‘open & branch or a place of business outside Bombay State and
nq co-operative sociely registered under any Law in any other

late shall open a branch or a place of business in Bombay St
without the permission of the Registrar. 2y State
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(2) Every co-operative society registered under any Law in any
other State and permitted to open a Branch or a place of busi-
ness..in Bombay State under sub-section ( 1) or which has a
branch or a place of business in Bombay State at the com-
mencement of this Act, shall within 3 months from the com-
mencement of this Act, or from the opening of such branch or
place of business, file with the Registrar a certified copy of the
bye-laws and amendments and, if these are not written in English
language, a certified translation in English thereof, and shall sub-
mit to the Registrar such returns and information as are sub-
mitted by similiar societies registered under this Act in addition
to those submitted to the Registrar of the State where such society
is. registered.

SECTION 154—Notice necessary in suits.—No suit shall be instituted
against a society or any of its officers in respect of any act
tcuching the business of the society until the expiration of two
months next after notice in writing has been delivered to the
Registrar, or left at his office, stating the cause of .action, the
name, description and place of residence of the plaintiff and the
relief which he claims, and the plaint shall contain a statement
that such notice has been so delivered or left.

435. Power to make rules—In paragraph 36, we have observed
that some of the existing Rules lack the requisite clarity and even
the authority of Section 71 of the present Act of 1925. The power of
the State Government under this Section requires to be strengthened
against the background of our proposals for revising the Act.
The powers to frame Rules have been laid down in a little over 40
clauses of Section 71. As a result of our recommendations, the
number has gone up to 158. Seven clauses have been recommended
to cover procedural matters relating to land mortgage banks in respect
‘of which a special chapter has been included in the Act proposed
by us. Other matters proposed to be covered by the Rules include
expulsion of a member, limits of borrowing for different classes of
societies, conditions for satisfying the charge of a society, regula-
tion of investment of funds, administration of employees’ provident
fund, procedure and conditions to be observed before a society is
directed to be affiliated to a federal society, conditions for disquali-
- fying a member for voting, qualiﬁcatiqns of empIOyees,_ progedure
for suspending a committee, for seizing records, rectification of
defects in accounts, ete., rules relating to the constituion of super-
visory authority, transfer of property which cannot be sold, investi-
gation of claims, qualifications of liquidator, auditor, ete., and appeals
to the State Government. A large number of additional clauses
has been sought to be strengthened by a general clause to cover
matters which might have been left uncovered. Section 71 (1)
covers a very general aspect ¢ to carry out the purposes of this Act”.
We have deemed it necessary to reinforce it in view of the Courts
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discretion to interpret “the purposes of this Act 7 Ey, extending
‘the provision to “conduct and regulation of business of societies.
The precise scope of the Rules can, however, be determined when the
Bombay State Co-operative Societies Act is enacted.

SecmioN 155—Rules—(T) The State Government mlay, for the
whole or any part of the State and for any society or class of
societies, make rules for the conduct and regulation of the busi-
ness of such.society or class of societies and for carrying out the
purpose of this Act. '

(II) In particular and without prejudice to the generality of
the foregoing power such rules may-—

(1) subject to the provisions of section 3, prescribe the delega-
tion of powers vested in the Registrar to persons appointed to
assist the Registrar;

- (2) prescribe the forms to be used and the conditions to be com-
plied with in the making of applications for the registration of a
society and the procedure in the matter of such applications;

(3) prescribe the matters in respect of.which a society may
make or the Registrar may direct a society to make, bye-laws and
the procedure to be followed in making, altering and abrogating

bye-laws anci the conditigns to be satisfied prior to such making,
alteration or abrogation ; ‘

(4) prescribe the procedure to be followed and conditions to
be observed for change of name or liability,; amalgamation,
transfer, division, conversion or reconstruction of society;

(5) prescribe: the form of and procedure for an application
under section 1% and the procedure for calling, holding and
conducting a meeting under that section;

{6) prescribe the conditions to be complied with by a person
applying for admission or admitted as a member and provide
for the election and admission of members and the payment io

be made and the interest to be acquired before the exercise of the
right of membership ;

(7) prescribe in the case of a federal society or class of
federal societies the proportion of individual members to society
members in such society or class of societies and the proportion
of individual members to society members in the committee of
such society or class of societies.

(8) subject to the provisions of section 27, prescribe the
maximum number of shares or portion of the capital of a society
which may be held by a member;

(8) prescribe the procedure for the admission of joint
members, members of a joint Hindu undivided family, and
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minors and persons of unsound mind inheriting the share or
interest of deceased members and provide for their rights and
liabilities ;

(10) provide for the withdrawal, removal or expulsion
of members and for the payments to them and for the liabilities
of past members and the estate of deceased members ;

(11) prescribe the conditions and procedure for the transfer
of share or interest ;

(12) provide for the nomination of a person to whom the
share or the interest of a deceased member may be paid or
transferred ; :

(13) provide for ascertaining the value of a share or interest
of a past member or deceased member;

(14) prescribe the payments to be made and the conditions to
be complied with by members applying for loans, the period for
which loans may be made, and the amount which may be lent
to an individual member;

(15) provide for the inspection of documents in the Registrar's
office and the levy of fees for granting certified copies of the
same ;

(16) the procedure for registering the address of a society
and the change of its address; 7

(17) provide for the formation and maintenance of a register
of members, and where the liability of the members is limited by
shares, of a register of shares and a list of members;

(18) provide for securing that the share capital of any
society shall be variable in such a way as may be necessary to
seécure that the share shall not appreciate in value and that
necessary capital shall be available for the society as required ;

(19) provide for the procedure to be adovied by a society
with limited liability in order to reduce its share capital ;

(20) prescribe the period and terms upon which Government
aid may be given to societies and terms under which the State
Government may subscribe to the share capital of and guarantee
the. payment of the principal of and interest on debentures issued
by sccieties ;

(21) regulate the manner in which funds may be raised by
a society or class of societies by means of shares or debentures
or otherwise and the quantum of funds so raised;

(22) prescribe the limits for loans to be granted by a society
or class of societies against different <lassés.of securities or
without- security and the procedure for granting loans;

(23) prescribe the manner of recalling a loan;

(24) prescribe the limits for granting credit by a non-credit
society or a class of non-credit societies;

1-A Qb 2437--16
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(25) prescribe the prohibitions and _;estnct_ions subject to
which societies may trade or transact business with persons who
are noi members;

(26) prescribe, the conditions in which any charge in favour
of a society shall be satisfied and the extent to which and the
order in which the property to the charge shall be used in its
satisfaction ;

(27) provide for giving reasonable notice of the charge under
section 50;

(28) prescribe the procedure by which a society shall calculate
and write off bad debts;

(29) prescribe the sums which, in addition to those referred
to in section 53 (1), shall be deducted from profits before arriving
at the profit for the purpose of section 53 (2} ; '

~ (30) provide for the formation and maiutenance’ of reserve
fund, and the objects to which such fund may be applied and
for the investment and use of any fund including reserve fund
under the control of a society ;

(31) prescribe the conditions under which profits may be dis-
tributed as dividend and bonus among the members and non-
members of a society under section 55;

(32) prescribe the rate at which a society shall contribute
towards the educational fund of the Bombay State Co-operative
Union ; ’ '

(33) define the co-operative purpose for which a society shall,
under section 57, utilise its fund ;

(34) prescribz the mode of investment or funds of a society

under. section 58 and the proportion of investment in any
security or class of securities;

(35) provide for the payment of contribuiion to any provident
fund which may be establisheq by 2 society for the benefit of

officers and servants employed by them ard for th o ;
tion of such provident fund ; e administra

-(36). prescribq the procedure and conditions for the exercise
by a federal society of the powers conferred by this Act and the

conditions on which the Registrar ma i R
: y direct 2 so
affiliated to a federal society under section 0 ; t 2 society to be

(37) provide for general meetings of th _
procedure at such meetin gs of the members for the

such meetings ; Bs and the powers to be exercised by

(38) prescribe the circumstances in which
) ) nd
by 'whlch delegdtes may be elected under seifiontgg I;:)e).'th?:g:
pu:pases of-sections 63 ang 64 the manner of electing delegates
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for any of the purposes of this Act and the manner in which
delegates so elected shall vote :

(3Y) prescribe the éonditions in which @ member of a-society
may be disqualified from voting ;

(40) provide for the appointment, suspension and removal of
the members of the committee and other officers and for the
appointment of administrator under section 70 and prescribe
prucedure at meetings of the committee and for the powers to
be exercised and the duties to be performed by the committee,
administrator and other officers ; '

(41) prescribe qualifications for members of the committee
and ernployees of a society or class of societies and the conditions
of service subject to which persons may be employed:: by
societies ;

{42) prescribe the conditions for deputation of and the powers
to be éxercised and duties to be performed by persons appointed
under section 71 (2) ;

(42) prescribe the returns to be submitted by a society to the
Registrar and provide for the person by whom and the form in
which such returns shall be submitted ;

(44) provide for the person by whom and the form in which
copies ‘of documents and entries in books of societies may be
certified and the charges to be levied - for the supply of copies
thereof ;

(45) provide for the procedure to be adopted by the Registrar
in' cases where the taking of possession of books, documents,
securities, cash and other properties of a society or of ‘a sogiety
the affairs of which have been ordered to be wound up by the
Registrar or by a person entitled to the same is resisted

or obstructed ;

{(46)-provide for the procedure to be adopted for taking posses-
sion of books, documents, securities, cash and other property of
a society by a person acting under sections 74, 75, 80 anci 81 in
cases where misappropriation of funds, breach: of trust or fraud
_has been committed or where it is suspected or apgrehended
that the books, documents, securities, cash and other properties
_are likely to be tampered with or destroyed or done away
with ;

(47) prescribe the accounts and books to be kept by a society
or class of societies ; )

(48) prescribe the procedure for conducting an audit, the
matters on which the Auditor shall submit a report, the forr_n
in- which "the statement of accounts shall be p;'epa}'gd .f(_a_r” his
audit, the limits within which the Auditor may eXamifie’the

1-4 Qb 2437—16a
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monetary-transactiong of a society, the form of audit memo-
randum and report, and the charges, if any, to be ‘paid by
a society for audit;

(49) i)rescribe the procedure.for appointment . of Auditors
under Section 75 ;

(50) prescribe the form for rectification of defects discovered
in the course of audit, inspection or enquiry ;

(51); prescribe the procedure and.principles for the. conduct
of enquiry under Section 80 and inspection under Section 81 ;

(52) prescribe the procedure for apportioning the cost of
enguiry and inspection and for assessing damages agains{ delin-
guent.promoters. under Section 85 and for recovery of cost and
damages ;.

(53) prescribe the manner in which appointment shall be made
and control.exercised by, and the number of persons comprising,
and functions to be performed .by, the. anthority constituted
under Section 86, the manner of election and nomination of
such persons, the fee to be paid to such authority and the
manner of such payment, and the. procedure for and the

thethod of caleulating any cost, charges or expenses required to
be levied under this Act or the Rules;

'(54) provide for appointment of Registrar’s nominee or'board
of 'nominees, procedure to be followed in proceedings before the
Registrar‘or’his nominee or board of nominees and for fixing,
and levying the expenses for determining the dispute and for
enforcing the -decisions or awards in such proceedings ;

(55) prescribe the form in which a dispute
1o the Registrar; . spute shall he referred

_ {56) ‘providé for the issue and service of pro .

ving of sérvice thereot ; ice of processes and for pro-
(57) provide for the investigation of claj oo

that: -he o aims and objections

Regiémtt':yr A e preferred against any attachment effected by the

_(58) prescribe the procedure for and
of any suns ‘due under this Act op and the method of recovery

¥) preseribe the procedure to pe G b
of property .attached under S.‘,nac:ti-:ibe Plowed for the custody

v n 91,
(60) prescribe the : : .
of awards procedure fo be followed in the execution

X hich <he
delivered to, and the terms a q any property ‘shall be
el y, ¢ nd o - Ty .
such, property shall be held by a scz?;;ilt;igifggiggnt;? which
@zaj_prescmbe;t}?e_ procedure for attachment M
perty-fox the realisation of ap ent and sale of pro-

4 A V. Security g . ¢
the course of execution proceedinésc}‘mty given by a person in
3
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(63) prescribe the procedure and ¢onditions for the: exercise
of the powers conferred under Section 101 and the procedure to
be followed by a -liquidator and provide - for the disposal of
surplus assets;

(64) prescribe the matters in which an appeal shall lie from
‘the order of a liquidator appointed under Section 99;

. (65). prescribe the procedure for the withdrawal of orders to
wind up, a society ;

(66) prescribe the particulars to be furnished by the persons
applying for the registration of a society to which Chapter IX
is applicable’;

(67) prescribe the procedure for examining a scheme proposed
by promoters of a society to which Chapter IX is applicable;

. (68} prescribe the manner of determining the value of land
of a-member of a society to which Chapter IX is applicable;

(69) preseribe the . procedure and conditicns for the issue,
redemption, reissue, transfer,  replacement or conversion of
debentures, issued by a society to which Chapter X is applicable ;

(70) prescribe the maximum amount of principal, the rate of
interest and other conditions for the guarantee. of debentures
issued by a society to which Chapter X is applicable ;

(71} preseribe the qualifications and methods of appointment
of an officer to effect sale under Section 129 and the powers and
functions which such an officer may exercise ;

(72) prescribe, in the case of sale of mmmoveable property
under Chapter X ;

(i) the procedure for proclamation and conduct of the sale
and the conditions on which an attempt of sale may be
abandoned ;

(#) the method of calculating. the expenses incidental to
the sale or attempted sale;

(i4i) the procedure for the receipt of deposit and disposal
of the proceeds of sale;

(iv) the procedure for a resale if an attempted sale is
sbandoned ‘or the purchase money Is not deposited within the
prescribed time and penalty to be levied against the purchaser
who fails so to deposit the purchase money ; |

(v). 'the form and method of = disposal of money by
a mortgage bank under Section 132;

(ﬁi) the- form of sale certified” under Section 133; _

(vii) the form of the notice to be served under Section 135;
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(viii) the fee payable for the service of such notices and the
manner of serving such notices on, and of transmitting land-
‘lords’ fee to the landlord named in such notices; and

(ix) the procedure for the delivery by the Court of the
property purchased to the purchaser under Section 133;

(73) prescribe the time within which and the procedure
according to which property purchased by a mortgage bank at
a sale of immoveable property under Chapter X shall be dis-
posed off by the bank;

(74) prescribe for the appointment of a receiver of the produce
and income of the mortgaged property for sale under
Section 129, the conditions in which he may be appointed or
removed, the poweérs and functions which he may exercise and

the expenses of management and remuneration which he may
receive ;

. (75) prescribes the circumstances in which action may be

’1;3219{?;1) by a mortgage bank against a mortgagor under Section

(76) prescrible the procedure to be followed in presenting and
disposing of appeals;

(77) prescribe the qualifications of the members of the
Tribunal ; '

(78) prescribe in the case of appeals lying to the State Govern-

ment the authority to which power of heari
delegated ; P earing appeals may be

(79) prescribe the method of communicatin ishi
order, decision or award required to be gcgzuilg;zﬁgg alg
published under this Act or the Rules; and '

(80) provide for all matters expressly reqiired I
by this Act to be prescribed by Rllz)less.s y reduired or allowed

436. Formal provisions—Section 72 T2A i i
of existing societies, construction o% refaet;lgnzgsB g,ealcvgi’z)};::;c;r‘lg

. . spect of existi

eties registereq u}rllder the Acfs in gor(?;{ 1;?::5
: W,

mended. Since the new Act is to be é::iz;;é); ail, u;e have recom-

parts of the Bombay State, it is also © the component

necessary to bring societies in
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‘Saurashtra, Kutch, Vidarbha and Marathwada registered under their
respective Acts within the scope of this section. For this purpose
references to Bombay Co-operative Societies Act, 1925, as adapted
and applied to the State of Saurashira, the Bombay Co-operative
Societies Act, 1925, read with the Kuich (Application of Laws)
Order, 1949, the Co-operative Societies Act, 1912, as applied to
by the Central Provinces and Berar and the Hyderabad Cooperative
Societies Act, 1952, require to be construed as references to this Act,
The necessary change is, therefore, recommended. Sub-gection (2) of
Section 59 of the Bombay Act of 1925 was deleted by an :mendment
of the Section in 1935. The amendment sought to validate certaiiy
transfers of lands under Section 59(2) during the thirties. Since 22
years are over since the action was taken, this section- has- now
become redundent and we recommend its deletion. We recommend
that the existing Section 72 and 72-A be renumbered as Scctions 156
and 157 and be read as under : —

SecTioN 156-—Savings of existing societies—(1) Every society
now existing which has been registered under the Co-operative
Credit Societies Act, 1904 or under the Co-operative Societies Act,
1912, or under the Bombay Co-operative Societies Act, 1925 or under
the Bombay Co-operative Societies Act, 1925, as adapted and applied
to the State of Saurashtra, or the Bombay Co-operative Societies Act,
19925, read with the Kutch (Application of Laws) Order, 1949, or the
Co-operative Societies Act, 1912, as applied to Vidarbha or the
Hyderabad Co-operative Societies Act, 1952, shall be deemed to be
registered under this Act and its bye-laws shall so far as the
same are not inconsistent with the express provisions of this Act,
continue in force until altered or rescinded.

(2) All appointments, Rules and orders made, notifications and
notices issued and suits and other proceedings instituted, under
the said Act shall, so far as may be, be deemed to have been
respectively made, issued and instituted under this Act.

Srerion 157—Construction of references of Co-operative Societies
Act in enactment—All references to the Co-operative Societies
Act, 1912, the Bombay Co-operative Societies Act, 1925, and to
any other Co-operative Societies Let applicab}e t_o the component
parts of Bombay State prior to the reorganisation of the State,
occurring in any Law and for the time being in force in any part
of the State of Bombay, shall, in the application, to the said State,
or part of State of any such enactment, be read and constrged
as references to this Act and anything done or any proceeding
commenced in pursuance of any such enactment on or after the date
on which this Act shall have come into operation shall be deemed
to have been done or to have been commenced and to have l?ad
effect’ as if the reference in such enactment 1o t!qe_ Co-operative
Societies Act, 1912, the Bombay Co-operative Societles Act', 19_25’
and such other Acts as had been In force prior to 1eorganisation
of the State in the component parts of Bombay State had been
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the reference to this Act and no such thing or proceeding shall be
deemed to have been-invalid-on the ground that such enactment
did not refer to this Act.

Section 158—Repeal—The enactments specified in the Schedule
are hereby repealed in so far as they apply to Bombay State to
the extent specified in the fourth column of the said Schedule.

S¢EEDULE. -
Enaciments repealed,
(See Section 158.)
Year. No. Short title. Enachment of
repeal.
1926 w. ¥II The Bombay Co-operative Bocieties Act, 10 . .
amended up-to-date, s 25, a8 -The whole.
1912 w. I  The Co-operative Sacieties Act, 1912, as applied to The whole,

Vidarbha.,
1852 «.. XVI The Hyderabad Co-operative Societies Act, 1052 +.. Thewhole.

The Bombay Co-operstive Societies Act 19
. . . ’ 25' :
with the Kuteh {Application of Laws) Order, 1949?ead The whole:

The "Bombay Co-operative Societies Act whole
adepted and applied to the State of Sauga:sh:rigs, 28 The whole
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CHAPTER XVIL

CONCLUSION.

437. 'We have come to the end of our inquiry, In Appendix “A”
Wwe have indicated the changes which we have recommended o the
Bomng_"(}‘o@perative, Societies Act, 1925. In TYespect of a few
changes we are divided, but the decision by a ‘majority have
guided our recommendations. Our proposals involve a radical
revision of the Acts. We have, therefore, recommended that Bombay-
Act No,. VII of-1925 and the corresponding Acts applicable to co-
operative sociefles in the component parts ¢f the Bombay State
be replaced by. the Bombay State Co-operative Societies Act, 1957.
The new Act proposed by us will have 158 sections as against
73 sections in the presént -Act. The increase is to be explained by
the. .addition of & .chapter on land " mortgage banks which has
23 sections and the inclusion of 62 new sections designed to impart
“ new..discipline ” to the registration, privileges_ responsibilities arnd
working of societies; clarify the rights and obligations of members
and codify the procedure for audit, inspection, inquiry, supervision
and liquidation .of societies and the settlement of disputes. We
have also broadened the scope of the Chapter relating to offences
and penalties and appeals and revision. Although we have not
made specific recommendations regarding the Rules {0 be prescribed,
we ‘have indicated in' the Report our approach and have favoured
considerably’ éxpansion of the powers of the State Government to-
framie thé Rules. We¢ are confident that should the Government of
Bombay be pleased. to accept our recommendations in toto and pres--
eribe the Rules by using fully the rule making powers indicated in
Section,. the Co-operative institutions in Bombay State can be
assured of a legal structure which can, if administered efficiently,
tone up their working appreciably. For this purpose, it would,
however, be necessary to bring the bye-laws of societies in line with-
the proposed Act and the Rules to be prescribed thereunder. As
a beginning towards this effort, we would urge the revision of model
bye-laws and leaflets on different types of societies published by
the Co-operative Department so as to bring them in line with the
new Act and the néw set of Rules. In this context, we beg to point out
that much' 6f the material therein was prepared twenty-five years ago
and many of ‘the leaflets are not only out of date, but also out of

print,

438. Administrative problems are outside our terms of reference
and we have made no recommendation thereon. But their soiution
has an intimaté bearing on the success.of Co-operation. An import-
ant pillar of the. co-operative. structure is the Registrar who has to
gé}rvép‘as,,a' watch-dog of .sotieties 'in “different stages ranging from
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cradle to grave. Audit, inspection, settlement of disputes and
liquidation and other aspects of working have to be tackled
efficiently and promptly. There is a wide gap between the
requirements and their fulfilment. We are not competent under
our terms of enquiry to examine the reasons for the present state
of affairs but beg to point out that we are not quite happy with the
irend and our anxiety is shared by co-operators throughout the
State, The fact is that the resources in men and money for their
employment placed by the State Government at the disposal of. f:he
Registrar are not commensurate with his growing responsibilities,
the expansion of the co-operative movement and the stake of
public revenues. Under the Act proposed by us and the programme
for economic development of the State with the aid of co-operatives—
not to mention of the long-term objectives—the strain on the depart-
ment is bound to be heavier and if timely care is not {aken: to
absorb the strain, there is every danger of the co-operative law being
held in ridicule and the effort o stimulate co-operation being
frustrated. We therefore, hope that this aspect of the problem of
imparting efficiency will be tackled while examining our recom-
mendations on reforms in co-operative legislation so that no critie
will have an opportunity in future {o repeat the slogan, torn out of
its context from the report of the Rural Credit Survey Committee
that Co-operation is a failure but it must succeed.

439. Before we conclude, we wish to acknowledge with thanks
the ‘ass1stance received by us in the matter of conducting our
enquiry. Co-operators from different parts of the State and the
Registrar, Shri F. N. Rana, willingly came forward to acquaint us
with the problems arising from the operation of the Law and with
the suggestions to tackle them. The Co-operative Department
kindly placed at our disposal the vast mass of material it had
collected prior to the appointment of the Committee, The Chairman
and four members of the Committes, other than the Member-
Secretary, desire to place on record their thanks to Shri C. K. Patel
Member-Secretary and the Joint Registrar, Co—operative. So-cieties,
who placed his experience of the administration of the Co-uperativ ,
Law at our @isposal and assisted us in formulating appropri te
recommendations. The Committee also places on record ’cl'ur-epvafJ §1e
services rendered by Shri I. 1. Patel Office Superintendent ‘cliah‘ﬁ
staff, in the matter of fixing the four programme of the Co Amittes
and making arrangements incidental to the enguiry, mimittee

We, the members of the Committee, other than the Chairman

wish to place on record our high sense of i
Shri G. M. Laud, for taking great pains igratltude to our Chairman,

. n guiding the deli .
of the Committee and for the unfajlj eliberations
has always extended to the membézgngf 021;1: tesy ang kindness he

the great troubles taken by him, it would have bzre?xm(iiii:;:i:;ﬂthut tf}t;r
or the
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Committee to conclude its deliberations and to submit the report in
a short time.

Bombay, the 18th July 1957
(Signed)  G. M. LAUD,
(Signed) G. H. THAKORE,
(Signed) C, K. PATEL,
(Signed) R. V. KALIKAR,
(Signed) M. P. NANDEDKAR,
(Signed) MALDEVJI ODEDRA.

Recommendation.

The specific problems arising out of the administration of the law
have been indicated in the context of the different sections—vide
Appendix A. The recommendations, which are outside the terms of
reference of the Committee but which are related to the efiicient
working of the Co-operative Movement and which arise out of our
inquiry, are as follows : —

Recommendation Paragraph
No. No.

1  We particularly wish to record that an efficient 28
administration of the co-operative law is highly
important for the healthy expansion of the
co-operative movement and would urge the
Government to examine this administrative
problem against the background of the growth
of the movement in this State.

2  We have come to the conclusion that for the pro- 35

per functioning of the land mortgage banks,
a separate chapter is necessary. Some of the
parts of the State already have this facility
under the Acts presenily applicable to them
and we propose fo extend it to Maharashtra
and Gujerat where Iand morigage banking has
not been sufficiently well developed.

3  We beg to point out that the revision of the model 38
bye-laws and the leaflets is also overdue and
suggest that all this work should be undertaken
in collaboration with non-officials after the
law is amended.

4  We, therefore, recommend that no time period be 37
provided for the application of the Act to any
part of the Bombay State and that the Act
should be applied to the whole State simul-

taneously,
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: aph
Recommendation - ParaNg; P
No. .

5 It has been represented to us that as a result of 108
the inclusion of the words “firrs and com-
panies ”,. other associations, such as sociely
registered under the Societies’ Registration Act
and the Public Trust Act have been excluded
from the privilege of being members of co-
operatives.. Those of us, who interpret the
word “person” in ferms of the Bombay
General Clauses Act, feel that it would be
better tp use the word “ person” than fo men-
tion the type of peérsons and to difiérentiate
between individuals and other persons, S50
that in the case of individuals, the qualifica-

- tions regarding the age and of sound mind@ will
be applicable. This does not atise in the casé
of an institution.” We, however, suggest that
this view-point’ be examined in the Legal
Depariment.

6 The procedure for the admission of joint Hindu 109
family as a member may suitably be laid
down by the Registrar for the guidance of
the societies, though it may not form part of
the Rules. '

7  Representations have been wade that the scope
of this section should be extended .to other
classes of instruments which a society has at
present to register under the Indian Registra-
tion Act, 1908, in the absence of exemption
This is a point falling ouiside our terms of
reference and is a matter for being repre-
sented to the Government for its consideration.

158

8  Section 33 of the Bombay Act dealing with this

subject has a provision enabling th

Government and the State G%verm-ne C:::rﬁ
exempt societies from  certain taxation.
Clause (1) of the section has been derived from,
the Government of India Act of 1912 and
dobubts have been expressed by certain witnes-
ses regarding tl.xe competence of a State Act &
mgqrpprate this provision. We suggest i;hao
this' view-point should be ' examineg by - :
Government further, v the

159
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Recommendation Paragraph
No. No.

9  We do not want to anticipate the Goverament’s 159

policy in regard to further exemptions nor do
we recommend -exemption from any -specific
taxation since-these are matters outside our
terms of reference, but we feel that the section
should not be restrictive and a general clause
enabling the Government to give further
concessions in regard to the taxation should
be inserted.

10  In Bombay State the system of converting the 183
-outstandings arising from the failure of crop
into a medium term loan-and granting fresh
finance for the next crop has been in operation.
We opine that such a rational system can be
developed only if the charge is made continuous.
The proposal tends to gravitate around fixed
property but -the ' position = corresponds to
machinery which, when fixed to the ground,
is considered as immovable property, but is
otherwise movable property. - The legal impli-
cations of -the suggestions made may be
examined further.

11  In certain societies, the honorarium itself is 195

treated as a part of the expenditurs. . and
is not subjected to the approval of the general
body, which remains in the dark abouf -the
quantum of expenditure the society. has
incurred on the services of its own members.
We feel that this. aspect of the working of
the co-operative societies may have to be
inquired into by the Registrar.

12 We, therefore, opine that the power of veto 252
should not be : vested in the Government
nominees and should be exercised either by
the State Government- or by the Registrar.
This is again a matter, which should, in our
opinion, be decided by Government in
consultation with the. representative co-opera-
tive opinion and need not be provided -for in
the Act itself,

13 In extraordinary circumstances, = however, 256
immediate action is necessary, even by doing
away with the procedure, in order fo prevent
a Committee from frittering away the assets
of the Society. A view has been expressed that



Recormmendation ———ern Paraﬁzaph
No. N

such a provision shall be ultra vires the 256
Constitution and we urge the Government to
examine the legal aspect of this pamcu}ar
provision which is in the Rules and which

we consider absolutely essential for serving the
objectives of such a drastic step.

i4  In the case of Shop Act, however, certain basic 267
~difficulties are experienced by societies............
.................. Since the operation of the
Act has proved restrictive to the growth of
Co-operation, we urge the Government to exa-
mine the problem. The subject matter falls
outside our terms of reference and, therefore,

we are unable to make any recommendation
on the Shop Act.

15  We, therefore, urge the Government fo assess the 3395
adequacy of the existing machinery for
recovering money through the Collectorates
and strengthen if, so that the distinction
between Recovery Officers and Special Reco-
very Officers can disappear and all societies,
irrespective of their size or the number of
awards they send for execution, can take
advantage of this section.

16  Although this aspect is not within our purview,

we wonder whether the time has not come for 3
exploring the possibility of appointing official
liquidators under the conirol of Registrar.

17 It may also be possible to appoint federal 344

societies as joint liquidators. “We are empha-
tic that no individual from amongst the ﬁg;.
officials should be appointed.

18 The fact is that the resources in men and

for their employment placed by themgir;l:tg 31
Government at the disposal of the Registrar

are not commensurate with his growi Tespo.

sibilities, the expansion of tﬁfm Corjgper:«n:i"tlf1 .
Movement and the stake of public revenu .
Under the Act proposed by o

us and.
gramme for economic developmegtthgfp::;
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Recommendation

No.

State with the aid of co-operatives— not to
mention-of the long-terrn objectives—the
strain on the department is bound to be heavier
and if timely care is not taken to absorb the
strain, there is every danger of the co-upera-
tive law being held in ridicule and the effort
to stimulate Co-operation being frustrated.
We, therefore, hope that this aspect of the
problem of imparting efficiency will be Tackled
while examining our recommendations on re-
forms in co-operative legislation.

Paragraph
No.



ACCOMPANIMENT (A).

k-] . . . .y . . e .. .
g Statement indicating changes ihthe Bombay  Co-operative Soceties Act; Bombay Act VII of 1925.
En
3 e . y -
§ Heading and Heading and, , .
| Sarialt -.Sgntip_;;Nn. in the,, lSég;t.it:n:x.of the-Agt Tull toxt, of the Section in colamnNo; 3.. Changoy
= O Nb, Y < At tn' Torce. as‘recominende '
by the Committee,
1 2 3 4 &
1 Preamble «s Preamble «« Whereas it is expedient further to facilitate the for- Substitute. - ‘“the: formation, organisation,
mation, organisation, working and regulation of  working -and- regulation® for ‘‘the
Co-operative Societies for the promotion of thrift, formation and ,working’ in: the first
selfhelp and mutual aid amongst agriculturists  line of -the.Presmble..
and other persons with common interest and for . S b
that purpose, to provide effective State aid and Substitute ““common  interests”  for
parinership, wherever necessary, so as to oreate© ““common, econpmie. needs™ in the
conditions to bring about befter living, better .third line: Add thereaftor ‘‘and for
business, better methods of produaction, processing  that purpess to provide effective Staii?
and disposal and to promote the Indian economy aid and partnership wherever ngeessary -
and to provide for machinery to help realise such Ynsert .“ to. create conditons ™ between
objectives, and whereas for this purpose, it is ex- ~ “so-as’ and *‘to bring sbout? in the
Pedient to consolidate and amend the law relating  ‘thirdline. )
to co-operative societies in the State of Bombay Add * Processing, and disposal snd to
— — s eetmamime e e iDQIUAIDE that.in foree in the component-parts-of- promote--ther Indian -economy- and- to
Kutoh, Saurashtra, Vidarbha and Marathwada and provide for machinery to help realise
1 “ 3 whereaa the previous sanction of the President as such objectives :and whereas ** between

required under the Article 246 of the Constitution  **production ” and *“and ” in the fourth

of India has been obtzined for passing of the Act,  line, «

it is hereby enacted as follows :— Add “it is expedient” beiween *that
purpose ” and “to consolidate” in the
fourth and the fifth lineg,

i e
ety prgroyr w2 T

18z



Beris] Bection No. in the

No.

Heading and
Act in force,

2

'Heading and
Section of the Ack
as recommended

by the Committee,

Full toxt of the Section in column Ne. 3.

2 (1) Shorttitle

(2). Exteat

‘tent and  ocom-
menoement,

CHAPTER 1.
PRELIMINARY

(3) Tt shiall gome'into foree on such date as the State
Government msy by potification in the Official
Gazette appoint,

Substitute ** State of Bowmbay including

that in force in the component of
EKutoh, Saureshtrs, Vidarbha and Marath-
wada and whereas the previous sanotion
of tho President as required under the
Artiolo 248 of tho Constitution of India
has been obtained foripassing of the Act,
it is -hereby ensoted as follows 3 for
« Presidency of Bombey ; and whereas
the: previous sanotion of the Governor-
General required bgosub:seoﬁnn {3) of
section 80-A of the Government of Indin
Act has been obtained for the passing of
this Act; It is hereby enacted as
followa* o -curing in the Iast four lines
of the Preamble.

1. Short title, ex- (1) This Act may be called the Bombay State Co- Add sub-section 3, to provide for the Aot of
operative Societies Act, 1957. commencement,

(2). 1t oxtends to the whole of the Sgate of Bombay. Substitute - ““State of Bombay*  for

‘“Presidency of Bombay™ wherever
docuring,

898
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3 Definitions

we 2. Definitions

oe In this Aot, nnless thero is anything repugnant in Add 16 new Jdefinitions as mentioned in

the subjeot; or gontext—

(1) ** Arbitrator’> meane & person appointed
under this Aot to decide disputes referred tohim
by the Regisirar and inrludes the Registrar's
nomince or Board of nominees

{2} ** Auditor"* means o parson appointed by the
Registrar to audit the accounts of a society
ond includes s person appointed by the society
in the genoral meeting and & fwi time . officer
appointed by the Commitiee to audit the
accounts as o local or internal auditor, as the

- case may be ;

(3) “ Bonur '’ means dividend paid to a member
or pon-member out of profits of a society on the
ba<is of bis contribution to the business of the
society and inciudes dividend and patronage
dividend pro~ideditisrelated totheshare in the
businesa of thesociety ;

(4) * By-laws >’ means by-laws registered under
this Act and for the time being in force and
includes a registered amendment of such
by-laws ;

(5) ** Central Bank®® means a co-operative Bank,
the objents of which inonde the creation  of

funds to bo loaned to other eocictics and  in-_

“clud(a & banking union, Distriet Co-operative
Bank, State Co-operative Bank and Industrial
Co-opetative Bank ;

{8) ** Co-opcrative Bank” menns & soclety re.
gistercd vnder this Act and doing the business
of banking as defined in clause (b; of Section 8
of the Banking Companies Act, 1844

column No. 4 and respeotively numbered
asserialnes, 1,2, 3, 5, 6,9, 10, 11, 16, 18,
20,21, 22, 23, 26 and 29,

Regr(g:p the definitions in the alphabetical
order, ,
Deleto definition of * General Sooiety”

693




. Heading and Heading and
Berigl Bection No. in the Bection of the Act
XNo, Act in force, aa recommended

by the Committes,
1 2 3

Full text of the Section:in column No. 3,

Change.

{7} * Committee'" means the comnittee of

menagement or other ditecting body to which
(: management of the affairs of a society: is
" ‘entrusted ;

(8) “Company’® means a company as defined
‘insection 3 of the Companies Act, 1956, and
includes & banking company;

(ll [ .

{9) “Dividend”’ . means the intorest paid to
memberon the sharesield by Ki-uin theshare
chpital of a-soclety out of its profitd and in-
cludes bonus provided it is paid -on 'shaze
capital; o -

{10y ““Socibty rwith limited 1ability'® ‘mesns
# Boolaty -hav_ing—the{a lisbility of its members
limited by its by-laws to the amount, if any,

_tnpaid on the shares respectively held zbjr them

{ ‘or to such amount as they may, respectively,
undertake to contribute to the assets of ‘the
society in the event of its being wound up ;

{11) **Society with unlimited liability’' means
& 3ociety having, subject to it by-laws, an_un-
limited linbility of its members to coniribute
jointly and severally to any deficiency in the
assots of the soniety 3

Buhstitute *“Section 3 of the Companies
Act, 1966°° for ‘“‘clavse (2) of sub-
section (1) of Section 2.of the Indian
Companies  Aot, 19137" ocourring
sub-gection (B2) in Seotion 3.



{12) *“Consumers Soociety * means @ society
formed with .the object of obtaining and/or
produocing and processing and distributing goods
t0 or performing other services for its members,
as woll as for other cvstomers and dividing
among its members and customers in a propor-
tion preseribed by the rules or by the by-laws
of such society, the profits aceruing from such
sapply, preduction, processing and distribution;

{13) * Farming Society *’ means & society formed
with the object of promoting development of
land and better methodsof cultivation and
includes & better farming =oclety, co-operative

‘farming society, vollective farming . sosciety,

joint farming society, lift irrigation sooiety and,
& orop protection soclety § - :

{14) ** Federal Society’* means a society not less

than fourfifths of the members of which are:

societica ; '

(15) ** Housing Soclety ** means a society formed
with the objeot of providing its members with
residential accoramodation ;

{16) ** Marketing Sooiety " means a Soclety three-
fourths members of which are agriculturists and
their socioties, and is formed with the object of
macketing agricultural produce and eelling
xequisites for agricultural production ;

{17) * Prodncers® Society' means & aocociety
formed with the ohjest of producing and dispos.
ing of goods as a collactive property of its
mombers and includes a society tormed with the
objeuct of the collective disposal of the labour of
the members of such society ;

Insert the words *andfor producing and
processing* between ‘the - wordsl
“ obteining ** end + and distributing*’.
Insert the word “‘other’ between the
worda *“ performing * and * sorvices .
Substitute the words * for other customers*”
for the words * to other consumers’’.
Insert the words ' production,
rocessirg”  between the  words
* supply ' and ** and distribution .

Bubstitute the portion **and includes a
better farming society, co-operative
farming society, ocolleotive farmiing
sooiety, joint farming society, 1ift irriga.
tion society and a crop protection
society **, for the portion ** by means of
improved seed, manure,irrigation, bund-
ing, tractor ploughing, gully plugging
and soil conservation’’.

Delete Explaration.

Substitute the words ** four-fifths '* for tho

words ** three.fourtha’,

' Substitute words ‘‘residential accopimo-
dation *’ for the words, * dwelling houges
on conditions to bo determined by its
by-lawa*, ‘

e



‘ Hesding 2nd. Heading and .
Berial Bection No.inthe  Section of the Act Fall toxt of the Section in column No. 3. Change.
No. Act in force, a8 recommender
by the Committee.
1 2 3 4 8

(18) * Processing Society *’ means a society formed
with the object of producing goods by mechani-
cal or hand process and includes an industrial.
aociety end asociely for the prooessing of agrioul.
tural commodities ;

(19) ** Resource Sociaty ** nteans a society formed
with the object of obtajning for its members the
credit, goods or services required by them ;

{20) * Dispute® means any matter capable of

being the subject of oivillitigation and includes
& claim in respecs of any sum payable to or by &
society whether such olaim be.admitted or not;

(21) “Firm * moans & firm registered undersection
89 of Indian. Partnership Act, 1332 ;

(22;l ** Land Mortgage Bank” means &  society,
- the objects of which includea the creationh of
funds to be loaned to members for o Jong
period upon mortgage of their immovable

-property ;.

{23) ** Liquidator ’ means a person -apsointed by
the Registrar under the Aot fo wind up the
affairs of & society and includes provisional
liquidator and joint Hiquidator;

{24} ** Momber ** means o person &s defined  in
‘section 3(35) of the Bambay General Clauses

Substitute the word * means ** for the word
“includes ™ '

(4414



Aot, 1004, joining in the application forthe Insert the words *‘as defined in Seo-

rﬁtration of a gosiety andfor a person  tion 3 (34) of the Bombay Genersl
admi

itted to membership after registration in  Clauses ct, 1004 " betwesn the words

sccordance with this Aot, the Rules and the  ‘*a person™ and * joining ™.
by-laws applicable to such  society and ‘ . .
includes the Government when it subsoribes to Insert ‘ for ™ between the words *society
thé share capital of & society ; and " and ** & person .
: Delete the word “or* appearing between
" the words *‘ this Act* and “the rules™
iv the third line.

Add the words  and includes the Govern-

' ment when it subsoribes to share capital.

of a soviety ** at the end and shift the
semi-colon ;) thereat.

{25) *Officer” menns a person olected or Substitute the definition of the term

appointed by 8 society sccording to its by-lawa  ** Officer™ as shown in Columan No. 4
to sny office of such soofety and includes = for the existing definition. -
a Cheirman, Vice-Chairmen, Preaident, Vice-
President, Maneging Direotor, Manager,
Beoretary, Treasurer, Member of the Com.
mittee and eny other person elected or
appointed under this Act, the rules or the by.
laws to give directionsin regard to the business
of such society, and also includes Auditer in
matters relating to his duties as an Auditor ;

(26)';;Preaoribed" means prescribed by the
es

(27) ** Rogistrar "’ Toeans & porson appointed to Add “and inoludes an Additional, Joint,
perform tho duties of a Registrar of Co-operative & Deputy or an Assistant Registrar™
Booieties under this Aot and includes san Addi- st the end of sub-section {f) of section 3
tional,Joint,» Deputy or an Assistant Registrar;  and shifi the semi-colon (i) to the end

. of the sub-section.
{28} ** Rules " ineans rules made under this Aot ;

{29} ** Working Capital* means fuonds at the
disposal of society inelusive of paid ep share
capital, funds built out of profits and money
raised by borrowing and by other meaps ;
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. Heading and Heading and .
Berial Section No. in tho Bection of the Act Full text of the Section in colamn No, 3. Change.
No. Act in force. a8 recommended
by the Committee,
1 2 ] 4 [
{30} “ Society ** means & co-operative  sooiety
repistered or deemed to be regiztered under
this Act;
(31) * Tribunal means the Bombay State Co- Insert the word ** State ™ bhetween the word
pperative Tribunel constituted under this Act. ““the Bombay™ and * Co-operative
) Pribunal ’,

Note.—In regard to Registrar’s obliga-
tion to olassify societies appearing .in
the ooncluding portion of Seotion 3, vide
Section 13 of the Act.

CHAPTER IT.
REomsTRATION.
4 4. Registrar .. 3 Registrar ... The State Government may appoint & person to be Delete the words “or.any portion of it

a Registrar of the Co-operative Societies for
the State and may appoint & person or personsto
assist such Registrar, and may, by general or
special order, confer on axy sugh person or persons
all or any of the powers of the Registrar under the
Act., The person or persons so- appointed 4o

. aspist the Registrar and empowered to exercise
any of his powers-shall work under the gemeral
guidance, superintendence snd control of the
Registrar,

ocouring between the words * State™
and** and "% ,
:Add the following sentence at the end.

“The persop or persons so appoiunted to
agsist the Registrar and empowered to
sexercise any of his powers shall work
under the general guidance, supsrinten-
dence and control of the Registrar,
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6. b. Bovieties which *' 4. -'Societies which A scolety which has as its objects the promotion of
" i'may-be registered. ° :may be'fegistored  economip interests andjor general welfare of - its

7. 7. Conditions
Registration.

members in accordance with eo.operative prinei-

les or o society established with the object of
Emilit&ting the operations of such a society may
be regisiered under this Act :

Provided that no society shall be registered if in the
opinion of the Registrarif is economically unsound
or it may have an adverge effect upon any other
sooiety or it is opposed to, or its working islikely
to be in contravention of the publio policy.

6. Registration A co-operativesooiety may beregiatered withlimited
with limited or  orunlimited or without any liability.
unlimited liabi- ) C
lity or ‘without
liability. Provided thoat—

{1) Unless the State Government by & general
or apecial order otherwise directs the liability
of & sooiety of which a member is & society shall
be limited ; ’

{2) No society shall be registered without a'

liability unlesy its object is not to do any busi-
ness for profit and its by-lawa provide for no
payment of u dividend to its members.

Registration. registered under thia Act unless it consiats of a¢
- lenst 10 persons, who are qualified to be the
members under Seotion 22 and who reside in the

area of operation of the society.

Add the words ** general welfare ', betweon
the words “‘interests ™ and *<of ™.

Add proviso as mentioned under seotion
. 8, oolumn 4, L

Delete proviso 1 and 2 in seotion 5, Column:
8 vide text of the Act, o

New.

- of 8, Conditions of (1) No society other than a federalsociety, shall bo Sub-section I..—Add the word ™ federal*”
between the words* than *'and'‘ soc’sty "

in the firet line. -Delote the words “of
which a member iy & society, Company
or Firm, "

Substitute * unless it consists of” for
** which does not conpsist ™,

co%;



Heading and Heading and
8erial Section No.inthe  Section of the Act
No. Act in force. a8 recommended

by the Committee.
b | 2 3

Full text of the Section in colwnn No. 3.

Change

8 8.  Power of Registrar to
deoids certain questions.

savene

(2) No Society with unlimited liability sball be
registered uplesa all persons forming the society
reside in the same town or village or in the same
group of villsges,

(8) No federal society, shall be registered wunless
it bas at least 5 socioties as members.

{4) Nothing in the Bombay State Co-operative
Svoieties Act, 1987, dhall be deemed to affect the
registration of any society made before the said
Aot comes into foroe,

(5) The word *‘limited ** or *‘unlimited ™ shall be
the last word in the name of every sociaty with
limited or unlimited liability, as the caze may be,
registered under this Act. '

Subsgtnt.e “Section 22" for *Section
g-A", .

Substitute the words ““and who resides
in the ares of operation of the Sosiety ,
for the words *“and, where the objech
of the society is the oreatiom of funds
to be lent to its members unless all
persons forming the Saciety—*

Delete * sub-gaction (I) {a) and (5)*.

Substitate *Bnb-seotion (5) a8 in colurm 4

for gub-ssetion (2)*.

Add “ sub-sections (2) and {3) ** to section
4 a8 in column 4.

Substitute “‘nothing under the Bombay
State Co-operative Societies Act, 19577
for * nothingin the Bombay Co-operative

Sovisties Act (Amendment) Act, 1852

ocouring in sub-gestion (3) of section 7,
Column 2 and read it as wunder sub-
section (#) of Section 6 under Column 4.

Vide Section 9.

90z



9 Application
regintration.

for 8. Application for (1) For purposes of registration, the application to Sub-section (1).—Add the words “in the

registration,

Topister a sooiety shall be mede to the Registrar
in the presoribed forr and shallbe accompanied
by four copies of the proposed by-lows of the
soni ty. Th- p rs2n by wnom or o Whos behalf
suck application is made, shall furnish such infor-
mation in regard to the society, as the Registrar
may require,

(2) The application shall be signed-—

presoribed form and shall be accompa-
nied by four copies of the proposed by-
laws of the sooiety, The person by
whom or on Whos b half such applica-
tion is made, shall furnish such informa.
tion inregard to the society, as the
Registral may require™,

Substitate “sub-seotion (2)" fot “sub-seo
tions (2) and (3) ofsection 9, S

(=) In the onse of a society other than foderal Addsub-seotion (d) regarding provisional

gootety, by at least 10 persons qualifed inm
accordance, with the requirements of section
21 and.

{b) in the case of a foderal society by at least
five societies. No signature to the application
will be valid on behalf of a so¢iety or a com-
pany, unlezs a member of the committee ofauch
a 3ociety o company, i8 authorised by such
oommittee by n resolution tosign the applics-
tion for regiatration of the society and its by-
lawse onits beha!fand & copy of such resoiu-
tionis appended to the applioation. In the
case ofa firm subscribing to the apﬁ)lioation.
no application shall be valid unlessit is signed
by one of the partners ofsuch s firm.

(3} The Registrar may registera scotety provision-
aliy, pending the approval of the by-laws asg
amonded by the Registrar and compliance with
such conditions as may belaid down by theRegis-
trarin regard to the registratiop, in the first
general meoting. The provisional registration
would not, however, entitie the society to tran-
saot any business other than that necessary for
enubling the sooiety to comply with the condi-
tions of regiatration, which the Registrar may
proacribe,

Tegistration under seotion 8, column 4.°
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‘Heading and Heading and

Serial Section No. inthe  Seetion of the Aot Full text of the Section in colamn No. 3. Change.
No. Act in force. a8 recommended ‘
by the Commitiee,
1 2 3 ‘ 4 : o 5

10 8. PowerofRegistrar 9. Power of Regis. When any question arises for the purpose of formia- Delete—
to degide  certain  trar to  deoide .  tiom, or regiatration, or continuance of & society, .
questions, certain questions. the questiop shall be decided by the Registrar -(§) “ whether ' .a the fitatline,
and the Reg'strar’a decision on the question es to (it} ' or the admission of » poraon as a
whether a personis an sgrioulturist ora non- member of 5 sooiet: under this Act '
sgrioulturist, or whether any personresider in  _in the second and third lines,
the same ares of operation or not, shallbe final,  {#i) *“ox whether any person isa resi-
T : dentin a town or vllage or group of
villages of whether two or more
villages shall be oconsidered to form s
group, or whether eny parbioular
person belong - to any partioular tribe,
olaas, or ocoupation™,
Add the words “or whether any person
Yesides in the same area of opsration or
not’* after ihe words * or a, non-agricul.
turists*®
Insert the word “ whether* between the
words ‘“a sootety ** and “‘a personin
the second and third lines. T

-

" Re-draft the section as shown under_

oolumn 4 for appropriate resding.

11 = 10. Registration .., 10. Registration .., If the Registrar is satisfied that a society has Delete the word “an ”app'enring hetiween
complied with the provisions of this Act and the -  the words * the rules *’ and * that its*
rules, that ite -propoted by-laws are not  inthesecond line. :
contrary to this Aot and the rukes and to the co. Substitute the word *“and* for the word
gperative principles and the objectives of the..-.'tor? in the third line.

Constitction of India, and thatin his opinion, Insert.the portion, *and to the Clo-opera-
the society hes complied witn the requirements ¢f  tive principles and the objectives of the
sound bnsiness, he may register the  socciety = -Constitution of India; and that in his
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~and ity by-laws with such modifications as he
might consider necessary. o o

{2) Where the R -gistrar refuses fo register a
society or its by-laws undersection 10, heshall
communicate fo the firsisignatory to the applica-
tion his reasons for doing so.

12 11. Evidence of 11.  Registration (1) Whete a co-operative society is registered
rogistration. certificate. ‘inder this Act, the Registrar shall izssue the
certificate of registration sighed by him and the
said cortificate shail bé 8 conclusive ovidence
that the sholety therein mentiored -has been
duly regictered wunless it is proved that the
registration of society has been subrequently
cancelled, or that the first general weatirg has
not adopted the by-lans dpproved by the
. Registrar with modifications if any.
{2) Nozsociety shall commence any business unless
‘it has obtained a-certifieate of registration under
s.b.saotion (1) and every member of such so-iety
carrying on such business in contravention of
thié sub-section shall-bs personally liable for all
liabilities incurred in svch business,

13 Seetion3. Yn so 12,  Clasaifieati-m ({1} The Registrar shall classify all acoietied ' under

foras it rpelates  of societies. one or the other head and his decision shall be
“%  Replstrar’s “finaky T

obligdation to . .

olassify the socio- Provided that a society formed with the object of

ties, facilitating the operstions of any one of the

classee of rocieties shall be classificd  as a society
of that class, !

o¥linion the scciety has eom]%j;d with
the requitements of scund iness,>
between the words ‘the rules” and
*“he may”,in thelastline, ,. . _
Add the words,  with such modifications
a8 ho might consider necessary ** at the
end of this reotion,
Add “sub-section (2)" asin Colunin 4.

Substitute ¢ Registration certificate? for
“evidence of registration® “in ‘the
heading of the rection, '

Delete the words “of registration signed
by the Registrar®’ in the first line.
Delete article ‘A’ and insert * whers
a co-operative society is registered under

this Aot, the Registrar, shall issue the
ceriifioate of Registration signed by
-him and the said”’ at the commence-
ment of the rectiom.. )

Add at the énd of the sub-section ()
_*or that the fitat general meoting has
'not adopted the by-lawa approved by
the Registrar' Wwith ~ modifiostions,
ifany .

Add “sub-section {2)** a8 in Column 4.

Add “subsequently’ between been®

and *‘eancelled ?* in the 7th line of the
seofion,

Arrangements of sob-section revised.
. No change in substance..
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Heading and Heading and

Serial Beotion No.inthe  Section of the Aot Full text of the Section in ¢olumn No. 8.
No, Actin force. as racommended
by the Committee.
1 2 3 4

Change.

(2) The Registrar for reabons to be recorded in
writing may alter the olaseifioation of any scoiety
from one head to another head or one sub.hesd
to another sub-head.

(3) Alist of allsuch societies, 8o classified, shall he
ablished trienally in such manner as the State

vernment may from time fo time direot,

is, 16, Amendment of 13. Amendment of (1) No amendment of the by-laws of & foclefy

the by-laws of a  the by-laws of a  shall be valid until registered under this Act for

socioty. soci.ty. which purpose & copy of the amendment passed
ata GanerSMu ting of the society in the manner
preseriber’ shall be forwarded to the Regietrar.

(2) If the Registrar is satisfied thot the proposed

amendment iz not contrary to this Act or to
the rules or to co-operative principles and is not
inconsistent with objectives of the Constitution
of India, he shall, unless he refuses to register
the amendrhents for reasons to be recorded in
writing, register tho amendments with or'without
any modifloations on his own motion.

(3) When the Registrar registers .an smendment
of the ‘by-laws of a society, he shallissue to the
society a copy of the amendment certified by
him, which shall be conclusive evidence that the
same is duly registered and communicates to the
society the date from which ihe amendment
shall be effective. '

{4) ‘Where the Registrar refuses to register an
amendment of the” by-laws of a seciety, he shall
communicate the order of refusal, together with
the reasons therefor, to the society.

Dolete the words “‘approved by the
resojution of s general meeting and’
appearing in the first and second lines.
Thereafter re-draft this sub-section ns
shown in Colupmn 4, .
Bedraft “‘sub-section (2)*' a3 shown
under Column 4.

‘Add the words ‘‘ and communicate to the
' gociety the date from which the emend-
ment shall be effective ** at the end.

Add “sub-section 4 a8 shown in
Colomn 4.
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15 cnasea i4. Power to direct (1) If it appears to the Registrer that an amendment
smendments of  ofthe by-laws of asocletyis necessary or desirc-
by-laws. able in tho interest of such o society, he may call

upon the society in the manner presecribed to
makn the amendment within such time as hemay
specify,

{2) If the socicty fails to make the amendment
within the bime specified, the Registrar may,
_after giving the society an opportunity of being
heard and after copsulting nnd with concurrence
of the President of the Bombuy State Co-
operative Union, register such amendment and
issne to the soclety & copy of such emendment
certificd by him. Such amendment shall there-
upon bo binding on thesociety and its members,

16 14, Change of 15. Chango of (1) A socioty may, by n resolution of a general
name : its efect. name. mecting and with the approval of the Rogistrar,
ohange ita namo, but such change shull not affect
any right ot obligatijon of tho society, or of an
of it members, or past members, or decense
members and any l:gal proceedings pending
may be ~ontinued by or against the soclety under
its new name. -

{2) Where asocicty changes its name, the Registrar
shall, enter the new name in its place 1n the
registor of co-operative societies and shall amend
the certificato of registration accordingly.

17  18-A. Change of 18. Change of (1} A society may, subject to the provisions of
Linbility of socioty  liability of a  Bection 1 by sn amendment of its by-laws
from limited to  society from a  change its liability fre limited to unlimited o
oulimited orfrom  limited to wup. wuniimited to limited,
unlimited to  limited or wvice {2) Nosuch amendments rhall be registered by the
Hmited, verag. Registrar unleas he is satitfied,—

{#) that o fiftcon doys® notice has been given
t) every member of a society and to any
prrson ar class of persors whose interest
will, in the opiaion of the Registrar, be
affected by thoe alteration, and

Insert the words * or decensed members **
between the words “past members”
md “ &nd 11.

Add “eub-section (2)* as in Column 4.,

Subatitute * Section 13 for “ Bection 18 ™
in Bub-seotion (I).

Subetitute the words “fifteen days,*
for the word *“Suficient® in the first
line of sub-section 2 (1) *'.
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Heading and

Serial S:ction No.in the
No. Actin force.
1 2

Heading and

Section of the Act
as recommended
by the Committee.

._3

Full text of the Section in column No. 3.

4

Change.

5

(i) that with réspect to every such member or
person who, in the opinion of the Registrar
is entitled to object—

" (a) either his assent has been obtained to the ' Add the words ‘*or is deemed' fo have

change or is deemed to have been obtained
by virtue of his failure to object within
fifteen days, from the date of the notice.

(b) or if he signifies his objection,

() he is allowed to withdraw his share if he
is a member, or

(41) that his debt or claim has been discharged
or has been determined or has beén secured
to the satisfaction of the Registrar within
three months from the date of receipt of

the objection if he is a creditor.

Provided that the Registrar may, in the case of
any person or class of persons for special reasons
dispense with the notice required by this sub-
section,

18, 15 and 15-A. Amalga- Section 17. Amal- (1) A society may, with the prior approval of

mation or transfer
of societies and
Division or conver-
sion of societies.

gamation, trans-

* fer, division or

conversion of
societies.

the Registrar, by a resolution passed by two-
thirds majority of the members present and voting
at a special general meeting, held for the purpose,
decide -

(2) to amalgamate with another society, or

(b) to transfer its assets and liabilities in whole
or in part to any other society, or

been obtained by virtue of his failure
to object within fifteen days from the
date of the notice’’ at the end of sub-
clause (ii) (a) of sub-section 2 and
shift the coma(,) to the end.

Insert the word* been ** between the words

© ““has’’ and ‘‘determined ’ in the firat
line of sub-clause (b) (i) in sub-sec-
tion (2).

Substitute the words ‘“date of receipt
of the objection, if he is a creditor?”
for the words “ the date of the notice »*
in sub-clause (b) (¢7) in sub-section (2).

Section 15 and 15-A have been combined
into one by prescribing a common
procedure which was noticeable in the
two sections.

Amalgamation or division is permitted at
present under the 2 Sections ¢ with the
approval of the Reg'strar”. It was
difficult to deterr ine whether the
intention of legislature is to provide for
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{¢) to divide itself into two or more societies,
or

(d) to convert itself into a class of society, the
object of which is materially different from

that under which it has been classified under
the Act :

Provided that when such amalgamation or transfer
of assets and liabilities or division or con-
version involves a transfer of liabilities of a society
to any other society, no order on the resolution
shall be passed, by the Registrar u: less he is
satisfied that—

(a) a society, after passing such resolution, has
given notice thereof in writing to all its
members, creditors and such other persons
whose interests are likely to be affected,
giving them the option, to be exercised within
a month from the date of the issue of such
notice, of becoming a member of any of the
new societies or continuing their membership
in converted or amalgamated society, or
demanding the payment of their share or
interest or dues, as the case may be,

(b) the assent of all the members and creditors
and other person whose interests are likely to
be affected has been obtained or deemed to
have been obtained by virtue of any member
or creditor or any  other person whose interest
is likely to be affected failing to exercise his
option within a period of one month from the
date of issue of notice, and

(c) that all claims of members and creditors
and such other persons whose interests are
likely to be affected, who exercise the option
referred to in clause (@) within the period
specified therein have been met in full.

prior approval of the scheme or the
approval of the by-laws. To remove
such ambiguity, as may be, in this
respect, the section has been amplified.

Proviso to sub-section (I) of seotion 17
has been incorporated so as to provide
to the members and creditors sufficient
opportunity to exercise their objection or
to have their claims and interest satisfied
prior to Registrar's order on such
amalgamation or transfer of assets and
liabilities or division or conversion in
the c:rcumstances mentioned thereunder.

Sub-section 4 has been added as a new
feature to provide for cancellation of
the registration of the society or societies
specined thereunder.

Substitute the words *‘two-thirds” for
the words ¢ three-fourths’® wherever
they occur,




Heading and

Sorial o Hosdingand  giiionafthoAct  Fulltext of the Scotion in column No. 3.
No. n No. In the &8 recommoended o
Act in force. .
by the Committee.
1 2 3 4

{2) Notwithstanding anything eontained in the
Transfor of Property Ao, 1882, or-the Indian
Reogistration Act, 1908, the registration of the
new gocieties in the event of division or the
converted sooiety in the event of conversion of
society, and the resolutions of the sosieties con-
cerned with the amalgamation shall be sufficient
oonveyance to vest the assets and liabilities of
the original society or societies in new societies
or society. .

{3) The amalgamstion of societies or division
or conversion of & society shall not affect any
rights or obligation of the society so amalgamated,
divided or ‘converted or render defective any legal
proceed nge which might have been continued or
commenced by or againgt a society which may
have been amalgamated, -divided or converted
may be continued or commenced by the amal-
gamuted soeiety or the gonverted zociety or the
new societies between which the society may
have been divided.

{4) Where any two or more Societies have been
amailgnmated or a society has been divided or
converted the registration of such societies or
society shall be cancelled on the date of regi-
stration of the amalgamated sooisty or the con-
verted society or the new Societies between
which society may have boen divided. '
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19 15-AA. Power of
State (Qovernment
to provide for
amalgamation of

Co-operative sooie-
ties in  publio
interest.

18. Power  to
direot amalgama-
tion.

(1) Where the Registrar isspujonysatit 18 essentia] Substitute the word * Registrar * for the

in the public fotirest necessexy in order to  words ¢ State. (Government' wherever
seoure the progideranag ment of any society it oceurs.

that two or more scoieties should amalgamate Substitute figura* 17* fot the fignre * 15"
then notwithstanding anything oontained in  insub-section (7). _
seoction 17 but subject to th. provisions of this Renumber **Sub-section (2)*’ as ** Sub.
agetion, the Registrar nay, by order notified  seotion (3) ’* and re-draft it for n proper
in the Offivial (3 1zette, provide for the amalgama-  reading as in Column 4.

tion of those sopities into a single sosiety with Delete © Sub-section (3) " and incotrporate
_such oonstitubion, property, rights,-interests  its substance under *sub-section (£)
and authoritics and such liabilities, dutiesand  asshown in Column 4.

obligations, 85 may be specified in the order,

Renumber “ Sub-section (4)* as  Sub-
seotion (2), thereafter add under Sub-
seotion (2) (a} “ecalling upon them to
furnish within such period (not being
less than 2 monthe from the date oan

2) No order shall be made under this Section
unless—

(a) o copy of the proposed order has been sent
indraft to each of thosooieties concetsed

(3) The order referred to

onlling upon thom to furnish within such
poriod {not b3ing less than two months from
the date on which the copy of the order: as
aforesaid waa received by the soc’ety} as the
Reg'strar may fix in that bohalf, a list of
members and creditors who object to the
Sohemo of amalgamation and wish to withdraw
from it;

(6) The Ragistrar has ¢onsidered and made such

modifications in the draft order as may seem
to him desitable in the light of any suggestions
and objections which may b.ree ive, by him
withi1 su'h peried 8s mentioned in sub-
olanse (a) either from the secioty or from any
member of class of momberz thereof or from any
ereditor of alass of ereditors,

in Sub-zoction (J)
may contain such consequential,incidentsl and

which the copy of the order aforesaid wos
received by the society) as the Registrar
may fix in that behalf,a list of memboera
and creditors who object to the Scheme
of amalgamation and wish to withdraw
from it ™,

Re-draft “ Sub-section (4) {5)" as Sub-

section (2) (b) a8 shown under Columnp
No. 4, which shows minor consequential
cha ges intheo wording.

Add “Sab-séctions (£) and (5)** dw shown

ugder Columan No. 4,
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] Heading and
Heading and 8ection of the Act
Seotion No. in the as recommended

Actin force. by the Committes.
2 8 !

Full text of the Seotlon in oolumn Ne. 3.

Change.

20

supplemental provisions as may in the opinion
of tue Registrar be necessary to give effect to the
amalgamation.

{4) Every membor or creditor of each of the societies
bofore amalgamation who has objected to the
Scheme of amalgamation within the period
specified shall be entitled to receive on the issue
of the order of amalgamation hir share or interest
if heis a member and the amount in satisfaction of
his dues if he is a creditor,

{6) On the issue of order under Sub-section (I)
provisions in Seetion 17 (2), {3) and (4) shall
apply to the societies 8o amalgamated as if they
were amalgamated under Section 17 and to the
sooiety amalgamated.

svonre 19. Reconstrustion (1) Where a ¢compromise or arrangement ia proposed
of agoipties. between (a) & society and it oreditors and
(b} between a rociety and its members, the Regi-
strat may, on the application of the society or
of any member or of any creditor of the society,
or in the case of a soviety which is being wound
up, of the liquidator, order & meeting of the
‘members or creditors, as the case may be, to be
valled, held and conducted in such manner as
the Registrar directs,

New.

L%



{2) If & majority in number represeniing three-
fourths of the members or three-fourths in value
of the areditors, as the case may be, present and
voting in person at the meeting, agrce to any
compromite or arrangement, the compromise or
arrangement shall, if sanctioned by the Registrar,
be binding on all members or all the creditors, as
the case may be, and slso on the society, or in
the case of a society which is being wound up,
on theliquidator.

(3) When an order calling a meeting is passed under
Sub.section (7), the Registrar may give notive
of such order to aCivilt Courtin which proceedinge,
where institutcd before or after the order. in
reapect of any liability of the society due to a
oreditor to whom a copy of the order is posted
are pending and on receipt of such notice the
Civil Court shall stay the proceedings. 1f no
compromise or arrangement is confirmed under
Sub-sestion (2} the Registrar shall inform the
Civil Court accordingly, and the proceedings which
may have been stayed shall be resumed. If
compromise or arrangement is confirmed under
Sub-section (2} the proceedings, if eny, stayed
underthis Sub-section shallabate and no proceed-
inpi: shelllie in & Civil Court in respect of any
linbilities of the society to whioh the compromise
of arrangement relates,

{4) Where the Registrar makes an order under
Sub-section (2) eanctioning & compromise or an
arrangement in respect of a society, the Registrar
shallhave power to supery ee the enrrying ont of
the compromise of arrangement. and to give such
directions, at the time of making such order or
at any time thereafter in regard fo any matter
and to make such modificationsin the compromise
or arrangement a8 he may consider necessary for
the proper working of the compromise orarrange-
ment.
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Change.

21 15-B. Parinership of 20, Partnership ...
Booietiea.

{56) If the Registrar is satisfied that a corpromise
or arrangement sanctioned under sub-section (2)
cannot be worked satisfaotorily with or witheut
modifications, he may either of his own motion

oron the application of thesoeiety, orin thecase .

of a society being wound up, on the application
of the Liquid«tor; make.an order cancelling the
schema of gompromise,

(1) Any two or’more sovieties with similar objec-
tives may, .with the prior approval of the
Registrar, by a resolution passed by a simple
majority of the membets present-and voting at a
general meeting of each such gociety; enter info
a' contraot of partnerslhp - for carrying out
specific business or businesses, :

(2)' Nothing in the Indian Partnership Aet, 1932,
shall apply fo such contracts of partnership and
matters inoluding, disputes . arising from such
partnership, shall be determined under this Act,

Insert the words * with asimilar objectives’?
botween the words  societies™ and
“may ' in the first line.

Insert the word *° prior ”* between the worda

“with the” and ““approval” in the
firat line.

- Substitute the words “a simple* for the

words “* three-fourths " in the secondline.

Delete the portion ‘‘ provided that each
member has had clear ten days' written
notice of the resolution and the date of
the mesting *’ in the concluding lines of
sub-section (1),

Replace “full-point (.)* for ‘' coma (,)**
appearing after the word * businesses *,

Add the words *‘and matters including
disputeg arising from such partnership,
shall be determined under this Act™
at the end of sub-section (2).

8L%



22 21, Cancellation of The Registrar shall make an -order cancelling the New.

registration. registration of & society if it transfers the whole of
' assets and labilities to another sook ty or amalga-
mates with another society or-divides itself into
two or more societies under section 17, or its
affairs are wound up, or it has not commenced
business, The society shall be deemed to be
dissolved from the date of such order and - shall
cease to exist-as a eorporate body.

CHAPTER III.

MeMBERS AND THEIR R16HTS AND Lranmuities,

23 6.A. Person who 22, Person  who No person shall be admitted as a member of society Substitute the words *‘ except the follow-

cannot be membor. may become  except the following, viz.—
member.

ing, viz. " for the word ** unless ¥, in the
firstline.

(8} An individual, who is competent to contract Add *‘ Sub-Clauses (a), (5), (¢} and (d) with

under Seotion 11 of the Indian Contract Act,
1872,

(&) A firm, company, associstion and any society
registered under the societies Registration Act
or Public Trust Act or any other Act for the time
being in force.

{c) A society registered’ under this Act, and

{d) The State Government :

Provided that the provisions of clause (g} shall not

apply to an individual secking admission to a

sociely exclusively formed for the benefit of the

- stndents,
24 e 23. Open member- (1) Noaocioty shall, without sufficient cause, refuse
ship, admission to membership to any person duly

" qualified therefor underits by-laws ;

{2) Any perron aggrieved by the decision of & soctety

refusing admission to him to its membership may

appeal to the President of the federal society to

which the said society is affiliated or, if it is

not affiliated to any federsi society, {o the

%msident-of the Bombay State Co-operative
nion.

a proviso " as shown in column 4.

New.
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25

26

Seotion 24. Nomi-
nal, associate and
sympathiser
members.

(3) The decision of the President of the federal
sogiety or of the Bombay State Co-operative
Union in appeal shall be final.

(1) Notv ithstandirg anything contained in Seotion
22, a Bocivty may admit any person asa nominat,
asgociate or sympathiser member who #hall have
no share either in the management, profits or
assete of a soctety and shall not be 8subject toany
contributory liability in the case of winding up
of the Bocicty.

{2) Save as providedin sub-clause (1), & nominal
assoviate or sympathiser member shall have such
privileg s and rights of a member and be subject
to such ligbilities of a member asmay be speoi-
fied in the by-laws of the society and be subject
to the provisions in this Act in regard to the
settlement of disputes and reocovery of duea,

Seotion 25. Cessa- A personshall cease to be a member on resignation
tion of member- or transfer of the whole of his share or interesg

ship.

in the society to another member or on death or
- on removal or expulsion 3 : .
Provided that no member shall be allowed to resign
from a society unless he is notin debt andis not
surety for an unpaid debt and no resignation may
be accepted by a society unless it has received at
least one months notice from the member of his
Intention to resign. The date of resignation
shall be the date on which the sooiety accepts the
resignation of the member,

New.

New;

085



27 Beotion 17. No rights Section 26. No No personshallexercise the rights of a member of No change.
of membership ~to  rights of members«  asoclety unless or untilhe has made such pay-
ba exervised, till due ship to be exerci- ment to the societyin respect of membership, or
payments are made. sed till due acquired such interestin the society asmay be
puyments are  prescribed by the rules or the by-laws of such

made. society.

28 Boction 18. Votes of Section 27. ,Voting (1) Everymember of a society shall have one vote Substitute the word ‘* Every '’ for the
metmbers, Ppowers of in the affairs of the society provided that— word *‘ No " in the first line.

membera. (a}) a nominal, associate or sympathiser Dolete the words ' more than *’ and also

" member shali have no vote ; - “* in the case of an equality of votes the

‘ Chairmen shall have a casting vote

{b) where a society is & momber of apother ocourring in sub-seotioa (I} of Seotion
noriety such s society shall have one 18
sdditiopal vote ;

(¢) whero the State Governiment in a member of Delete **Sub-sections (I-4), (2), (3) and
a 8oriety, each parson nominated by the State {4}’ and add * Sub-Sections (a), (b)
Government on the Committee of that Society (¢} under sub-section ()", Also add
rhatl have one vote :— * Sub-gection (2) as in Seotion 27

column No. 4, with the provises.

Provided further that each member may be entitled
to additional votes subjectto & maximum of
three votcs based on his contribution to the
buciness of the society and exercisable in the
manner spacified in the by-laws:

Provided further that in the case of equaliiy of votes,
the Chairman shall have a casting vote,

{2} Subject to the rules relating to voting by a dele.
gnte, every member of a society shall exercise his
vote in person and no member shall be permitted
to vote by proxy. A society, company, firm or
any other institution entitled to vote as a member
may, however, exercise its voling right through an
authorised representative,

29 Section 8. Restrictions Soction 28, Res- Wheretheliability of » member of a society islimited Substitute article and word “a member "
on interest of mem.  trictiononholding by shares or guarantee no member other thana  for the article and word *“ the membera”
ber of eociety with  ofsharecapital by  eocioty and the State Government shall hold more  in the first line.
limited Liability and & member. than such portion of the ghare capital of thesociety Insert the words * or guarantee™ between

8 sharo capital. subject to a maximum of one-tenth as may be pre- the words “ by shares’’ and *'no mem.
seribed by the Rules and the by-laws, ber®™ in the first line.

182



Heading and

Heading and
Berial Bection No.in the

Bection of the Act

No. Aot in force. a8 recommended
by the Committee.
1 2 3
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Change.

30 Scotion 9, Restrio- Seotion 29, Res-

tions on trictions on trang-
transfor of share or  fer of ghare or in-
interest. torest.

(1) The transfer or charge of the share or interest of
a member in the share ¢apital of a society shall be
subject to such conditions as to maximum holding
by the transferee as may be prescribed by this Act
and the Rules and the by-laws and ghall be valid

only after the Committes has approved such

transfer,

{2) A member shall not transfer any share held bjr
him or his interest in the eapital or properiy of any
society or any part thereof unless—

() ke has held such share or interest for not less
than one year ;

(5) the transferis made to a member of thesociety
or to & person whose application for membership
has been accepted by the society.

Delete the words *‘‘ company or firm ™ in
the second line, and add the words
“gnd the State Government > between
“gociety *’ and * shall” in the second
line.

Substitute in sub-.clause (a) the word
““ one-tenth » for th:. word *‘one-fifth '
and add the words *‘and the by-laws™
at the end of *‘gub-clause (g) ' and
shift the semi-colon (;) to the end.

Delote ** Sub.clauses (a) and ().

Insert the word ¢ shall ” between the words
“¢ the ** and ** capital ** in sub-section ().

- Add the worda *“ by the transferce’® after
the words *“ maximura holding * in sub-
seotion (Z).

Substitute ‘‘ and the Rules and the Bye-
laws and shall be valid only after the
committee has approved such transfer?’

‘for the words ‘“or by the rules® in-

sub-section (I},

Delote the words “or charge” in Sub-
alause () of sub-section (2).

Delote the words *to the Nociety or®
in the af resaid sub-clause.

%88



81 Beotion 17-A, Inheri-
tane" or noquisition
%f rights of member
¥ minor or person
of unsound mind,

[TIETY

8eotion 27. Transfor Sootion 30. Trons.

of interost on death
of member,

for of interest on
death of member,

Notwithstanding anything conteined in sub-sections
(I) and (2) arooirty may acquire the share or
interest of & memborin his share capital by paying

- for it a$ the value determined in. the menner pre.
soribed, provided that the member is allowed to
regign or is expelled or gesses to be o member on
acenant of being disqualified under the Act, and
the Rulea and the by-laws of the society, and that
the toial refund of share capital of the society in
any one finaneial year does not excead 10 per cent.
of the paid-up capital of the society on the last day
of the preceding finanocial yoar,

(1) On the intimation of the death of a member ofa

sooioty, such society may within a poriod of two
years from the date of the Intimation of death of

such member, transfer the share or other interest

of the deceased member to a person or persons

nominated in accordance with the by-laws of the

saciety ar, If thers is no person so nominated, to
such person samay appear to the Committes to

the heir or legal representative of the deceased be
member, provided the person or persons to whom
shareorotherinterestof the deceased member is

to be transferred, has been duly admitted as

member in accordance with the Act, the Rules and

the by-laws of the sooiety, or may pay to such

nomines, heir or logal representative, as tho case

may ba, & sum represonting the value of such

member's share or other interest ae sscertained in

#ocordance with the Rules and the by-laws ;

Provided that such nominee, heir or legal
repregentative, as the cage may bo, may require

that payment shall be made by the society within

two years from the date of intimation of death of
the member of the value of the share or interest of
wuch member sscertained as aforesaid.

(2) AN transfers and payments made by o society
in accordance with sub-olause [J) shall be valid
and effectua] againat any demand made upon the
society by any other person,

Delete the word ** and * appearing at the
end of the aforesaid sub-olause and re-
place the semi-colon (;) by a fult
point {;) at the end. ' '

Delete sub-olause (c).

New.

Combine * Seotion 17-A and 27" imto
one sraticn numbering 30,

Delete * Subjeot to the provisions of
Seotion 17-A ", appearing at the begin.
ning of sub-ssction (1) of Beotion 27.

Insert the words “intimation of the"
between the worde *‘on the' and
‘“ death’ in the first line.

Substitute the words ** two years *’ for the
wards “* one yoar®’in the second line.
Insertthe words ** of intim ation of death™
between the words **of'* and *‘such ™
appearing in the second line of sub-

scetion (I). -

Insert the word *‘other’* between the
word *‘or’’ and *‘interest’’ in the
thirdline. )

Delote the portion *if duly admitted
a meamn ber of the society, in accordance
with the rulez or the by-laws of the
society '’ appearing in the fourth and
fifth lines of sub-scction (I).

Delote the portion *“if duly elested a
member of the saciety, or may pay lo
such nominee, heir or legal representa-
tive, a8 the case may be, 8 sum repre-
senting the value of such member's
share or interest as ascertained in

accordance with the rules or by-laws 3

€32
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Change.

(3) Notwithstanding anything contained in sub-
Ss tion (') and (2) and section 24 o minor or
& person of unsound mind shall be entitled as a
beneficiary to inherit or otherwise acquire the
share or other intorest of the deceased member,
but hisliability in consequence of such acquisition
shall be limited to his interest in the shares, the
loan-stock bonds and the property of the sosiety
which he may have inherited or acquired and the
dividends and the interest earned thereon. The
person so inheriting or acquiring interest shall be
admitted as a nominal member and his guardian
shall have the right to receive the benefits from the
sooiety on his behalf to the extent of the share or

interest inherited and incur liability on behalf of

such person for the benefita of such person until
the disability ceases. On his disability censing,
such nominal member ghall furnish to the society
a declaration of his willingness to become -a
member, and on receipt of such declaration, and
provided, such person is qualified to be & member
‘of the society under its by-laws, such society
shall admit him as s member and the person so
admitted shall become entitled to all the rights
and privileges of a member and hecome subject to
liabilities like any other member of the society.

Provided that such nominee, heir or legal
ropresentative, as the case may be, may
require that payment shall be made by
the soecicty within one year from the
death of the member of the value of the
share or interest of such member ascer-
tained as aforesaid’’, in sub-section (I)
of section 27 and substitute “* provided
the persom or persons to whom share
or other interest of the deceased member
is to be transferrcd, has been duly
admitted as a member in accordance
with Act, the Rules and the by-laws of
the Society or may pay to such nominee,
heir or legal representative, as the case
may be, a sum representing the value
ofsuch member’s share or otherinterest
as ascertained in accordance with the
Rule and the by-laws.”

Add thereafter the provise *‘provided
that such nominee, heir or legal repre-
sentative, as the case may be, may
require that payment shall be made
by the society within two years from
the date of intimation of death of the
member of the value of the share or
interest of such member ascertained as
aforesaid *’,

8¢



Transpose sab-section {3) of Section 27 a#
sub-section (2) of Sestion 30 and redraft
it as shown in Column 4.

Delete Sub-seotion (2) of Section 27.

Add * Sub-Section (3) to Section 30"
asghown under Column 4 and delete
Seotion 17A which hears the substance.

32 Bection 26. Shares or Seotion 81. Share The share or interest of & member in the oapitsl of Delete the portion *‘ subject to the provi-

interest not liable to or interest not
attachment, liable to attach.
ment.
33 L1XZ1T]
of members to
see books ete.
34 ssesnn Sﬂction 33-
rowing by
mem bors.

4 society or in a loan-stock issued by a housing
sooiety or in the funds raised by & scciety from its
members, by way of savings deposit shall not be
liable to attachment or sale under any deoree or
order of a Court of Justice in respeot of any debt
or liability incurred by such member and neither
the Official Assignee under the Presidenoy towns
Insolvency Act, 1909, nor a Receiver under the
Provincial Insolvency Act, 1920, shall be entitled
to or have any claim on such share or interest.

Scction 32, Rights Every member of s society shall be entitled to

inspect free of cost at the society’s office during
the office hours or any time fixed for the purpose
by the society, & copy of the Act, the Rules, and
the by-laws, the last aundited snnual balance
sheot and the profit and loss account, a list of the
members of the committee, & register of the
members, the minutes of the general mestings and
that portion of the booksin which his transactions
with the society have been recorded.

Bor- (1) Every person, who is & member of more than one

credit society other than a land mortgage bank or
o central inancing agency, shallmakea declaration
in the prescribed form that he will borrow only
from one such society to he mentioned in the
declaration and shall send a copy of such
declaration duly attested to the societies of- which
he is or hes become s member.

sions of section 25 appearing ot the
boginning of Seotion 26.

Substitute “in the funds raised by &
society from its members by way of
savings deposit® for ‘‘the share or
interest of a membor or officer or gervant
of s gociety in any provident fund
gstablished under Seotion 41 of this

ct' £2)

Delete the words “officer or servant'’
appearing in the sixth line of Seotion 26.

New.

New.

G83
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No. Act in force. as recommended }
by the Committee.
1 2 3 4 5

{2) A member borrowing from a society sholl utilise
the loan for the purpose for which it is made and
shallrefund, if not so utilised, the loan immediately
on its reczll by the society.

(3) Any member, who does not comply with the
provisions in ¢lause (1} or {2), shall be liable to be
removed from the membership of any or all
societies npon receiving a written requisition from
the Registror to that effect, ‘

35 28. Liability of past Seotion 34. Liabi. Liability ofa past member or the estateof a deceased Combine  Sections 28, 20 and 48-A%
member. lity of & past member of a sooiety for the debts of the society, into one section and number the new
member or the  asthey exzisted when he ceased to be s member by  Section as * Section 34", substituting

20. Liability of the estates of a  death or otherwise, shall continue for a period of. the wording * until the liquidation
proceedings are terminated '’ for the

eatates of decsased deoceaged member, 2 years from such date and shall continue, in the
evont of liguidation of the sooiety, until the  wording ‘‘until all the liabilities of the

member.
liquidation proceedings are terminated, sooiety ~-are ‘met® ocourring im
. Seotion 48-4,
48'A. Eﬂ‘eot' of sthees
Liquidation of

society on. past
member or on estate
-of deceased member,,

Beotion 35. Insol- Nobwithstanding anything contained in the Presi- New.
venoy of members.  dency Towns Insolvency Aot of 1908, and the
Provincial Insolvency Aoct, 1920, the dues of
asaciety from a member shall rank next to his
dues to Government or fo any legal authority
in order of priority in ingolvency proceedings
against the person,

98z



37 [E R ]

38 Seotion 23. Soocie-
ties to be bodies
corporato.

39 Sootion 20, Address
ofaocieties,

Beotion 36. Expul- (1) Asoociety may expel a member, for actingin & New,
sion of members. manner which resultsin financial loss tosucha
society, by -a resolution passed by three-fourths
majority ata general meeting of the membera
held for the purpose :

Provided that no resolution shall be valid unless the
memhber concerned is given an opportunity to
represent his oaseto the general bodyand no
resolution shall be effective unlessitis approved
by the Registrar,

(2) No member of a society who has been expelled
under sub-section (1) shall be eligible for re-
admission as a member of thatsociety or foradmis-
sion a8 a member of any other sooiety, for a period
of two years from the date of such éxpulsion :

Provided that the Registrar, may in special oireums-
stances, sanction the re-admission oradmission
within thesaid period of any such memberas a
meomber of the said scciety or of any othersociety,
a8 the oage may be. :

CHAPTER IV.
Duries, PR1vILEGES, PROPERTY AND FUNDS OF SOCIETIES.

Seotion 37. Socie- Theregistration of a society shall renderita body Substitute £he words *for the purpose for
ties to be bodies  corporate by thename uander whichitis registe-  whichit is constituted * for the words
corporate. red, with perpstualsuccession and a commonseal,  *for the purposes of its constitution '

and with powera to hold ;wopert »to enter into  inthelast two lines of section 23.
contracts, to institute and defend suitsand other

legal proceedings, and to doail things necessary

for the purpose for which itis constituted.

Seotion. 38. Ad- Everysooiotyshell have an address registeredin No change,
dress of sooietes. aoccordance with the rules, to which all notices
and communioations may be sent,and shall send
noticein writing to the Registrar ofany change
in the said address within 30 days of such change.
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Change.

40 Section 30. Register Section 39. Register (1) Every society shall keop & register of its Sub-section (J)—New.

of mombers, of members, memhers and enter therein the following
particulars . —
(a} the name, address and ocoupation of each
member 3

(b) in the case of a society having a share capital,
the share held by ench member ;

(¢) the date on which each porson was admitted
a8 a member;and

{d) the date on which any person ceased to be
a member :

Provided that, where a sogiety has under the Act,
the rules and the by-laws permitted a member to
transfer his share or interest on death to a person,
the register shall also show the name of the person
entitled to the share or interest of the member,
against the member concerned and the date on
which the nomination was recorded.

(2) Such register shall be prima facie evidence of the
date on which any person was admitted as a
member and of the date on which sny person
ceased to be a member.

41 Sootion 21, Copy of Seotion 40. Copy Every svciety shall keep a copy of this Aet and the
Aot, eto., to be open of Aot eto., to be  Rulesand ofits by-laws and alist of members open
to inspeotion, open to inspec-  toinspection to the public free of charge during the

tion, office hours or any }imurs fixed by the society at
the registered address of the society.

Delete the words “or list™ and *“or
shares kopt by any society " and_ “any
of the particulars entered therein'' in
the first two lines of seotion 30.

Re-draft thereafter the whole section with
minor ohange in wording and number
it a8 sub-section (2) of section 39 as
shown under column 4.

Add the words “to the public free of
charge ™ hetween the words  inspec-
tion’’ and “* at ™.

Delete * sub-olause (4) ** in section 21.

Re-draft the whole section thereafter to
read as shown under column 4 and
number it ag seotion 40,
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42 Bection 31. Admissi- Seotion 41, Admis. (1) A copy of any entry in any book, register orlist Substitute the word * State * for the word

bility of copy of
entry as evidence.

43 Seotion 32. Exemp-
tion from ¢ompul-
Bory registration of
ingirume .ts relati-g
to shares and debe.~
turos of society.

sibility of copy of
entry as evidence,

regularly kept in the course of business in the
possession of a society shall,if duly certified in such
manner, &s may be prescribed by the Rules, be
admissiblein evidence of the existence of the ¢ntry
and shall be admitted as evidence of the matters
and transactions therein recorded in every case
where, and to the same extent to which, the
original entry would, if produced, have been
admissible to prove such matters.

(2) In the onse of such sopieties as the State Govern-

ment by general or special order may direct po
officer of & society shall in any legal proceedings
to which the society is not a party be compelled to
produce any of the sooiety's books, the contents of
which can be proved under sub-seotion (), or to
appear as a wiiness to prove the matters, transac-
tions and accounts therein recorded, unless by
order of the Court or o Judge made for special
cause,

Section 42, Exemp- Nothing in section 17, sub-section (), clauses {b) and

tion from compul-
sory registration
of  instruments
relati-g to shares
and debeaturos of
society.

(¢}, of the Indian Registration Act, 1008, shall

apply to

(1) any instrument relating to shares in a society,
notwithstanding that the assets of the society
consist in whole or in part of in mov.able
ptop rty ; or

{2} any debe-tures issued by any society and not
ereating, declaring, assigning, limiting or extin.
guishing any rights, title or interest to or in
immoveable property exceptin so far as it
entitle the holder to the security afforded by &
registored instrument whereby the society has
raortgaged, conveyed or otherwise transferred
the whole or part of its immoveabie property or
any jntorest therein to trustees upon trust for
the benefit of the holders of such debentures ; or

(3) any endorsement upon or tra.ufer of apy
debentures issued by anv anciety.

** Provineial ™ in sub-section (2).

No change. t2
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No. Actin force. as recommended
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44 Section 33. Power to Bection 43, Power (1) The Central Government, by notification in the Add the words *“ or Board of nominees "
oxempt from income, to exempt from Official Gazette, may, in the case of any society or between the words “ his pominee”” and

tox, stamp duty, re-  taxation, class of societies, remit the income-tax or super- ‘“under this Act™.
gistration and court tax payable in respect of the profits of the society, Add * and any other tax or fee or duty, ora
{ees, or of the dividends or other payments received by  portion thereof, which the State Govern-

the members of the society on account of profitsor  ent is competent to levy ' at the end of

in respect of interest on securities held by the  sub-clause (5) of sub-section (2).

society. ‘

{2) They(:;overnment, by notification ih the Official
(Gazette may, in the case of any society or class
of socialies, remit,

(a) the stamp duty, with which under any law for
the time being in foree, instruitents executed by
or on hehalfof a society or by an officeror mem-
ber and relating to the business of the scciety,
or any class of such instruments or awards of
the Registrar or his nominee or Board of nomi-
nees under this Act are respectively chargeable
and,

{0} any fee payable under the law of registration
and of court fees for the time being in force and
any other tax or fee or duty, or & portion thereof,
which the State Government-is competent
to levy,

Ia this sub-section ** Government® in relation to
stamp-duty, means the Government as defined in
sub-section (2} of <ection 9 of the Indian Stamp
Act, 1899, in relation to court fees means the
Government which is the appropriate Government
for the purposes of the Court Fees Act, 1870, and
save ug aforesaid means the State Government.

068



vg1—LEIT qb V-OK

45 Section 83-A. State Section 44,

ions on loans.

State
Government may  aid.
ive lonns, contri-
Eute to share capital
or guarantee deben-
tures, share capital
or dividend,
46 Section'85, Restrict- Seotion 45. Re s-
ions in borrowing. trictions on
borrowings.
47 Seotion 834. Reatrict- Section 46. Rea-

trictions on loans,

may, by general or speeial order specify in this
behalf, the 3tate Government may—

{a) give loans to societies,
{b) contribute towards theshare capital of a society,

(¢) guarantee the payment of principal of deben.-
tures issued by a society or of interest thereon or
both or the repayment of the share capital of
& gociety to ite members or the payment of
dividend thereon at such rates as may be
specified by the State Government,

(d) gurantee the repayment of loans given by
a co-operative bank to a society,

(2} guirantee repayment of prineipal and payment
of interest on loans and advances given by the
Reserve Bank of India or the Industrial Finance
Corporation of India or any ether authority

constituted under any law for the time boingin
force,

{/} provide finaneial assistance in any other form
to a society,

A society shall receive deposits and loans from
mombers and other persons only to such extent and
under such conditions as may be preseribed by
the Rulesorspecified by the by-luws of the society,

(1) Nosocicty shallmake a loan to any person other
than amember or on the security of its own sl ares
or of a non-member provided that with the special
sanction of the Registrar a society may makeloans
to another society.

Subjeot to such conditions as the State Government Delete “and to such other conditions as

may be provided for by any law for the
time being in foree™ appearing in the
second and third lines of rection 33A.

Add ** Sub-clauses (¢) and (f)*" as shown
under Column 4.

Substitute ‘' members and other persons™
for ** persons who are not memboers”
occurring in the first line in section 35.

Insert the word **specified " hetween the
words “*or*’ and ** by '’ in the last line.

"Insert ‘'Scction 46 as  mentioned
under Coluran 4 for the existing
section.

16¢
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1 2

Heading and
Seotion of the Act
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3

Full text of the Section in column Xo. 3.

Chonge.,

48 Section 368. Restrict.

" ions on other trans.

actions with
members,

non-

{2) Notwithstanding anything conteined in sub-
section (I), a society may make a losn to a
depositor on the security of his deposit.

(3) Where the Registrar is satisfied that it is
necessary or expedient in the public interest so to
do hemay determine the policy in relation toloans,
to be followed by societies generally or any class
of socielies or any socviety in pastioular, and all
socioties or a class of societies or the societies
concerned, as the case may be, shall be bound to
follow the policy so determined.

Section 47. Rea- Copsumers’, Producers’ and Housing Societics may

trictions on other
transactions with
non-members,

to the extent permitted by their by-laws trade
with persons who arc not members, but the
transactions of a Resource society with persons
other than members except as provided under
sections 456 and 46 shall be subject to such
prohibitions and restrictions, if any, ds the State

Government may by rules prescribe. Suchsociety .

shall have & charge upon the interest of such non-
member in the society in respect of any debt due
from such non-member and may set-off any sum
credited or payable to a non-memberin ortowards
payment of any such debt.

The special features of the revised section
are—

{3) thatit excludesloans to non-members
from its perview altogether,

{ét) that it provides for loans to another
socioty with the sonction of the
Registrar,

(#ii) that it provides for & loan 1o the
depositor ageinst the scourity of his
deposit, and.

(fv) that it authorisce the Registrar to
determine and enforee on societies or
& class of societics o policy in respect
of loans in public interest.

Add at the end of seetion 47, the following—

‘¢ Such society shall huve a charge upon
tho inierest of such nom-member
in the society in respeot of any debt
duse from such non-member and may
aet-off eny sum oredited or payable
to & non-member in or towarda
payment of any such debt. *
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49 Seotion 25. Chorge Seotion 48. Cherge A society shall have a charge upon the share or Add the words **or doceased member™
and se$.off in Tespect and sot-off in intercst in the capital and on the depesiis of a after the words ‘‘past member™
of share or intorost  respect of share  member or past member or deceased member and wherever they occur,
of member, or interest of  upon any dividend, bonus or profits payable to a

member, member or past member or deceased menberto Add proviso as stated under gection 48
the society, and may set-off any sum eredited or  in Column 4.
payable to a member or past member or deceased
member in or towards puyment of any such debt :

Provided that no co-operative bank shall have a
charge upon any sum invested with it by a society
out of the Provident Fund established by it under
gection 50 orits Reserve Fund and nooo-operative
bank shall be entitled to set-off any such sum
towards any debts due from such society.

50 BSeotion 24, Prior Soction 49, Prior (1) Notwithstanding unything contained in Sections Insert the portion ‘*‘notwithstanding
olaim of soviety, claim of society, A0 and 61 of the Code of Civil Procedure, 1808, anything contained in sections 60 and
aud notwithstanding any provision in any other 61 of the Code of Civil Procedure, 10u8
Inw for the time being in force but subjeot to any and notwithstanding any provision in
prior claim of the Government in Tespect of land any other law for the time being in
revenus or any money recoverable as lund revenue, force but* at the beginning of scction
24 and deleto tho words ** or of a Land-
lord in respect of rent or any money
recoverahle as rent'’, appearing in the
(a) any debt or outstanding demand owing to = socond and third lines of sub-scction
gociety by any member or past member or (1) of section 24.
doceased member shajl be & first charge, (i)
upon erops or other agricultvral produce raired
in whole or in part with or without a loan
taken from the society by stich member or past
member or deceased membor, (if) upon any
cattle, fodder for cattle, agricultural or induk-
“trialimplements or machinery, or raw materials  Add the words “or deceased member™
for manufacture or work-shops, godown or place after the words *‘past member?
of business, supplied to or purchased by such wherever they occur,
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No.

Heading and Heading and

Secotion No. in tho Szaction of the Act Full text of t.e Sectionip columr No. 3.
Actin force. as recommended
by the Committec.
2 3 4

Change.

member or past member or decensed member
in whole or in part from any loan whether in
money or goods given him by the society and
(§if) upon any movable property which may
have been hypothecated, pledged or otherwise
mortzaged by a member with the seciety and
romaining in his custody. (6) any outstanding
demands or dues payable to a housing sosiety
by any member or past member or deceased,
member in respect of rent, shares, loans or
purchase monoy or any other rights or amounts
payable to such snciety, shall be first charge
upon his interest in the immovable property
of the society.

Ezplanation.—The prior claim of Covernment in
respect of dues other than Jand revenue shall be
restricted within the meaning of sub-seotion ()
to the asseis created by a member out of the funds
in respect of which the Government has a claim.

(2) No property or interest in property which is
subject to a charge under sub-seotion (I} shail
be transferred in any manner without the
provious perntission of the society and such trang-
for shall be subject t6 such conditions, if any, as
the gociety may impose,

Insert the words “or without ™ betweon
the words '* past with' and “*a losn™
in sub-olause {g) in the third line.

Deleto the word *‘and ** at the end of
sub-clause (a).

Add the word *“and’ at the end of sub-
elause (a) (ii) of sub-section (1) and add
‘‘ sub-clause ({it)** as stated in column 4.

Add ‘““explanation’ as mentioned under
column 4, under sub-seotion ().

Delete the portion ““except by way of
lease for a term not exceeding 10 years™
occurring in sub-section (2) and add at
the end thoreafter the portion ““and
such transfer shall be subject to such
conditions, if any, as the society may
impose ™.

Delete the words ““notwithstanding
anything contained in any law ' appeax-
ing at the beginning of sub-rection (3).
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&1 Section
Charge on immov-
able property  of
members borrowing
loans from ocertain
sooioties.

on immovable
property of
members borrow-
ing from certain
gocieties,

section (2) shall be void and any member
transforring any property and .any person
acquiring, or aheting in the acquisition of, such
propoerty which is subject to u charge under sub-.
sootion (J) shall, on conviction, be punishable with
imprisonment for & term which may extend to six
monthe or with fine which may extend to five
hundred rupees.

(4) Notwithstanding anything contained in suhb-
sections (2) and (3) a society which has as one of
its objects the disposal of produce of its mem bers,
may provide in its by.laws " or may otherwise
contract with its men. bers,

{a) that every such member shall dispose of his
produce through the society, and (J) that any
member who is found guilty of a breach of the
by-law or of any such contract shall reimburge
the society for the loss deteimined ip such
manner as may be specified in the by-laws,

24-AA, Section 50. Charge XNotwithstanding anything contained in this Act or

in any other Jaw for the time being in force—

(1) Any person who makes an applicaticn to a
society of which he is a member for a loan shall,
if he owrs any land or has interest in any land
as o tenant make a declaration in the form
prescribed by rules, Such declaration shall
state thal the applicant thereLy creates a
charge on such land or interest specified in the
declaration for the paynient of the amount of
the loan which the society may make to the
member in pursnance of the application and for
al] future advances, if any, required by him
which the socioty may make to him ss such
member subject to such maximun! ar may be
deterntined by the society together with interest
on such amount of the loan and advances.

{3) Any transfer made in contravention of sub- Delote the words *‘of the provisions™’

betwoen’ the words ‘‘ contravertion
and *“of sub-section (2)" in sub-
section (3). Thereaficr add at the end
“‘and any member transferring any
property and any person acquiting, or
abeting in the acquisition of, such
property which is subject Lo & charge
under sub-seotion (1) shall, on-conviction,
be punishable with imprisonment for
a term which may extend to «ix months
or with fine which moy extend to five
hundred rupecs,

Delete sub-section (£) of section 24 which

appears with modifieation as reproduced
in the concluding portion of the preceding
para.

Add sub.section () av mentioned in

cofumn 4,
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Change.

(2} Any person who has borrowed a loan from a

society of which he iz & member before the date
of the coming into force of the Bon.bay State
Co-operative Societies Act, 1957, and who
owns any land shall, as 8oon as possible, make a
declarationin the form and to the effect referred
to in sub-section (1) and no such person shall,
unless and until ke hasmade such declaration,
bo entitled to exercise any right as & mcmber
of the society.

(3) Any person who has borrowed aloan from a

society of which he is a member before the
date .fthe cominginto force of the Bombay
Tenanoy and Agricultural Lands (Amendment)
Act, 1955, or any other Actin any part of the
State and has anyinterestinland as a terant
shall, a8 soon as possible, make a decleration
in the form and to the effect referred to in sub-
section (Z) and no such person shall, unlees and
until he hasmadesuchdeclaration, beentitlcd to
exercise anyright as a member of thesoticty.

{4) A declaration made under sub-sections (1),(2)

or (3) may be varied at any time by o member
with the consent of the society in favour of
which such charge is created.

(5) No memiber shall alienate the whole or any

part of the land orinterest therein specificdin
the declaration made under sub-sections {1},(2)
or (3) until the whole amount borrowed by the
me;:lllll:er fogether with interest there¢on is paid
in full:

Re-number “‘sub-section (ifs) as sub-
section (3}’ and substitute ““(3)" for
“(ita)"’ wherever it ocours.

Insert the words, ‘“or any other Aot in
any part of the Stato’ between the
words and figures ** Act 1956"° and
‘“and has'’.

Re-number “*sub-sections (3} and {4)"*
as sub-section '‘ {4)and (5) ** respeotively,
Delete the **first proviso under sube
section (iv)"’, .

Delete the word *‘further’’ between the

words *‘ provided’’ and *‘ that '’ appear-
ing in sceond proviso.
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Provided that it shall be Inv. ful to a member to Insert the words *a mortgage Bank or *’
exceute amortgage bond iufavour of a mort- between the words “*in favour of’ and
gage Bank or the State Governwentin respect ‘‘the State Government®’.
of such land or any part thercof under the :

Bombay Canal Kules made under the Bombay
Irrigation Act, 1879, for the supply of water
from a eanal tosuch land or any part thereof.

{6) Anyalienationmeadein contravention of the Re.number* sub-sections (v),(vf}and {vii)"

provisions of sub-section (#) shall be void. . assub-sections ' (0).(7) end (8)*" res.
. peotively.

(7F Subjeot to the prior claims of the Govern.  Tnsert the words “ or any other Ack In

ment in respect of land revenue or anymoney  any part of the State’’ between the
recoverable ae land revenue and to the charge, words and figure ‘*Act, 147" and
ifany, created under an award made under the  “‘there shall’
Bombay Agricultural Debtors Relicf Act, 1947,
or any other Actin any part of the State there
shall be a first charge in favour of the sacicty on
the land orinter:st specificd in the declaration
made under sub-sections (7}, (2 or {3) for and
to the extent of the dues owing by him on
account of the loan,

(8) Notwithstanding anything contained in
Chapter X-A of the Bombay Land Revenue
Code, 1879, the Record of Rights maintained
under the said Chapter shaill alro include the
particulars of every charge on land or interest
oreated under a declaration under sub-scctions

(I}, (2)or (3).

Ezplanation.—For the purpose of this section
“society **, shall mean—

{a) any resource society, the majority of the
members of which are agriculturists and the
primary object of which is to obtain credit for
its members ; or

(3} any society dr any society of the class of
societies specified in this behalf by the Btate
Govornment by a genersl or special order,
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52 24-A. Doduction Section b5I. Te- (1) A memberof s society may execute an agreement

from salary to meet  duction from  in favour of the society providing that his
society’s olaimin salary to  meoet employer shall be competent te deduct from the
cortain cases, society's claim  salary or wages payable to him by the employer

in certain cases, such amount as may bo specified in'the agreement

and to pay the amount so deducted to the society
in safisfaction of any debt or other demand by
the member to the society.

(2) On the execution of such agreement the
employer shall, if so required. by the society by
a requisition in writing and so long as the society
does not intimate that the whole of such debt or
demand has been psaid, make the deduction in
accordance with the agreement and pay the

amount so deducted to the society, as if it were.

a part of the salary, or wages payable on the day
as required under the Payment of Wages Act.

(3) If'after the receipt of & requisition, made under
sub-section (2), the employer at any time fails
to deduct.the amount specified in the requisition
from the salary or wages payable to the member
concerned or makes default in remitting the
amount deducted to the society, the society shall
be entitled to recover any such amount from the
employer as an arrear of land revenue and the
amount so due from the employer shall rank in
priority in respeet of the liability of the employer
equel to that of the wages in arrears.

852

Substitute * the society doee not intimate
that the whole of such debt or demand
hes been paid ”, for the portion *‘ such
debt or demand or any part of it remains
unpaid ”’ oceurring in sub.section {2) of
the Section 24A,

Delete the portion ¢ (within fourteen days
from the date on which such deduction
is made) ’ appearing at the end of sub-
section (2) of Seotion 24A,

Add ¢ sub.gsection (3)* as mentioned in
Column 4, .
Renumber ““sub-sections (3) and (4)* as

“ sub-sections (¢) and (5) >’ respectively,



(4) The provisions of this section shall also apply Substitute the portion *‘ the Bombay State
to allsuch agreoments of the nature referredto in  Co-operative Societies Aot, 1957",
sub-section (I) as were in force on the date of  for the portion ‘* the Bombay Co-opera-
the commencement of the Bombay State tive Societios (Amendment) Act, 1942.”
Co-operative Societies Aet, 1957,

{5) Nothing contained in this section shall apply to
persons employed in railways (within the meaning
of the Constitution), mines and oil-fields.

53 Section 52, Funds No part of the resources, other than the net profit, New.
not to be  of asociety shall he distributed among its members
divided, by way of bonus or dividend,; honorarium or other-

wise.
S eotion 53, Ap- (1) A society earning profit shall ealoulate net profit New.
propriation by deducting from the gross profits for the year,
of profits. allacorued interast which is overdue for more than

8ix months, establishment charges, interest pay-
able on loans and deposits, audit fees, workin
oxpenses including repairs, rent, taxes an
deprecintion, and after providing for or writing
off bad debts and losses not adjusted against any
fund c¢reated out of profit.. A socioty may, how:
ever, add to the net profit for the year interest
acorued in the proceeding years but actually
recovered during the year. The net profit thus
arrived at, together with the amount of profit
brought forward from the previons year, shall
be available for appropriation,

{2) A scciety may appropriate its profit to Reserve
Fund, any other fund, the payvment of dividend
to the menthers on their share, to the contribution
to Educational Fund of the Rombay State Co-
operative Union, to the payment of bonus on the
hasis of support received from members and non.
memberatoits business,to payment of honorarium,
and towards any other purpose as may be specifird
in the by-laws. Provided that no part of the
profit shall be appropristed except with the
epproval of the Annual General Mecting end in
conformity with the Act, Rules and By-laws,
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3

Fulltext of the Sectionin Column No. 3.

Change.

54 Bection 39, Reserve
Fund.

55 Seotion 38. Restrie-
tions on dividend,

Section 64. Re-
servo Fund,

Section 65. Res-
triotion on
dividend.

(1} Every society which does or ean derive profit
from its transactions shall maintain a Rezerve
Fund,

(2) In the case of Resource or Preducers’ Society
at least 1{4th of vhe net profits of the society each
yrarshallbecarried tothe reservefund andinthe
case of any other society at least 1/10th of the net
profit of the society each year chall be carried to
the reserve fund, and such reserve fund may be
used in its business by a society other than a co-
operative bank or may be invested ip accordance
with provision of Section 58.

(1) Ko society shall pay a dividend ont ofits  net
profits toits members on its share capital at a rate
exceeding 61 per cent. interest, and no resource
society on a basis of unlimited liability in which
the members hold shares, shall pay a dividend
until 10 years from the date of registration of the
society have clapsed. Provided thatif any con-
sumers’, producers’, housing or farming society
isunable to pay a dividend of 4 per cent. in
respect of any year, it may pay additional
dividend representing the differcnee between the
dividend paid for that year and the dividend of
4 per cent. payable, out of profitsin future years

Substilute the portion “* other than a Co-
operative Bank or may be invested in
accordance with the provisions of Sec-
tion 58" for the portion ‘‘or may be
invested subject to the provisioms of
Seotion 37, us (tho Provineial Govern-
ment) may by general or special order
direet, or may, with previous sancticn cf
{the Provincial Governnmient) be wused
in part for some public purpose likely
to promote the objects of this Act or for
some purposes of protvineirl or lowal
interest’> appearing in the five con-
cluding lines of sub-zection (2) of Sec-
tion 39 ;

Ineert the words ** out of its net profits ™
Letween the words ‘‘dividend’ and
“to its members’’. Also insert the
words ““on its share capital™ between
the words “*members ™ and *‘ af o rate’’.

Add the words ‘“*interest ' at the end of

the Section 38.
Re.draft thereafter the whole section as
menfioned under Column 4.
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56 30A, Contribution to Section §6. Contri-
educntional fund of  bution to sducat.
Bombay (State) Co.  tional fund of the
operntive Institnte, Bombay State Co.

oporative Union.

at ony time not Iater than 10 years immediately
succeeding ihe year of such deficit. Provided
further that if any society other tham a con.
suniers’, producers’, housing or farming socicty,
is unable to pay a dividend at 6% per cent.in
respect of any year it may make good the defioit
by paving an additional divjaend out of profits in
the two yearsinimediately succeeding the year of
such deficit,

(2} A socicty may eredit in any year & sum not

exceeding 2 per cent, on the paid up shave capital
to a fund called the **Dirvidend HKqualisation
Fund” and no withdrawalfrom such fund shall
be made ex-ept for the purpose of paying the
dividend without the previous written sanction
of the Registrar, ’

(8) Notwithstanding anything contained in sub-

pection (I) asonicty classified either as consumers’
or producers ’ tesource or housing, may pay bonus
toits membei& and persons who ure not members
{o the extent and subject to conditions prescribed
by the Rules or by-laws of such societies provided
that no resnurce society on a basisof unlimited
liability in which the members do not hold shares
shall pay any bonug without the general or special
order of the State Government-in this behalf.

Ezxplanation.—No society shall make any payment

under sub.sections (1) and (3) or any appropria-
tion under sub-section (2) without the senction
of the annual general meeting. The annual
general mecting may reduce the dividend recom-
mended by the Committee, but it shall not be
within its powers to declare a higher dividend.

(1} Every society which declares a dividend to its

members at & rate of 4 per cent. or more, shall con-
tribute townsrds the edueational fund of the Bom.
bay State Co-operative Union at such rate as may
be prescribed,

Insert article ** a * before the word dividend
in the firat line.

Substitute the word ** declares' for the
word " pays " in the first line.
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Heading and Heading and

Serial section No.in the section of the Act
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by the Committee.
1 2 3

Fulltext of the Section in column No. 3.

Change.

§7. Section 42. Contribu-
tion to charitable
purpose.

Section 57,
bution to chari-
table purpose,

{2} No society liable to contribute towards the edu-

cational fund, shall pay & dividend to its membera
unless the said eontribution is made to the Bombay
State Co-operative Union. An Officer or Officers
wilfully failing to comply with the requirement of
sub-section (I) shall be held personally liable for
making good the amount to the Bombay State Co-
operative Union.

Contri- A society may set aside a sum not exceeding 10 per

cent. of its net profits, after providing for the re.
eorve fund as preseribed in rub- ection (2) of
Section 54 and for the educational fund, as pres-
cribed in Seotion 58 and utilise, with the approval
of the Bombay State,Co-operative Union, from
time to time, the whole or part of such sum in con-
tributing to any co-operative purpoge, or to public
purpose, or to & charitable purpose, as defined in
Seotion 2 of the Charitable Endowments Act, 1890,

58. Section 37. Invest- Section 58. Invest- (1) A society may investor depositits funds—

ment of Funds. rent of Funds.

(@) in a Central Bank or the State Co-operative
Bank ; or

(5} in the State Bank of India; or

(¢) in the Postal Savings Bank ; or

{(¢) inany of the securities speocified in section 20 of
the Indian Trusts Act, 1882 ; or

(e} in the shares or security bonds or debentures
issued by any other society withlimitedliability;
or

Substitute the word ¢ Union*’ for the
word ** Institute ™.
Add **Sub.section (2) "' as in Col. 4.

Substitute the figure * 10" for the figure
“920° in sub-clause (a).

Substitute the word ‘ Union® for the
word ** Institute wherever it ocours.

Insert the words *“or part” between the
words ** whole*' and ** of ** occurring in
the first line of sub-clause (b).

Re-draft the whole Section as in column 4
for a better reading.

Substitute the following for clause (a) :—
*“(a) in & Central Bank or the State Co.
operative Bank, or 7.

Ranumber ¢¢ glause () ** as *¢ clause (d)'’.

Add *“sub.clauvses (3) , (¢} and (f)”.

Delete the word **of” in sub-clause (c)
and, insert the words *‘bonds or
debentures issued by between the
words ‘‘ security ** and ** any .
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purpose by the Registrar and on such conditions
as the Registrar may lay down from time to
time ; or

{g) in ony other mede permitted by the rules or
by general orspecialorder of the State Govern-
ment.

(2) Notwithstanding anything contained in sub.

section (I), the Repistrar may order a society
or & class of societies to invest fundsin a particular
manaer or may lay down conditions regarding the
mode of investment of such Fund.

69. Soeotiondl. Provident Seotion 59. Emp. (1) Any society may establich a provident Fund for
Fund.

loyeos' Provident
Fund.

its employees into which shall be paid the contri-
butions made by its employees and by the society.
Such provident fund shall not be used in the busi-
ness of the society and shall not form part of the
assets of the society and shall be invested under the
provision of Section 58 and shall be administered
in the manner prescribed.

(2) Notwithstanding anything contained in sub-

section (J), a provident fund established by a
society to which the Employees Provident Fund
Act, 1052, is applicable shall be governed by
that Act,

60 Seotion 60, Power The Registrar may, by generad or apecial order, direct

to direct affiliation
to & foderal
society.

that nll or any of the socioties situated within a
specified area shall be affilinted to a Federal Society
or Federal Societies in auch manner and on such
conditions as the Registrar may, by general or
special order, determine from time to time, The
constitution and functions of a Federal Societyin
reapect of which an order of compulsory affiliation
is made shall be regulated by him,

{(f) in any banking company approved for this lRe-('lraft sub-clause (¢) thereafter as in

sub-clause (¢) under Column 4 and re-
number it as ** (e} ¥,

Substitute °‘sub.tlause (2} by * sub-
clause (f) *’ as in Column 4,

Re-number *sub-clause (¢) "' as “‘subs
clause (g) ” as shown in Column 4,

New,

Substitute the word ‘‘ employees " for the
words ** members or officers or servants **
in the first and second lines and re-draft
the Section as in section 59 under Column
4.

New.
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Headingand Heading and
Serial section No.in the section of the Aot
No. Actin forge, a8 recommended
by the Committee.
1 2 3

Fulltext of the Soctionin column No.3.

Change.

61. Bection 51. Bar of Section 61. Bar of (1) Savein so far asis expressly provided in this Act,

Jurisdiction

suit in winding up -
Courts.

* and dissolution mat-
ters,

no Civil or Revenue Court shall have any juris-

d’ction in respect of -—

{a) the registration of a society or its by-laws, or
of any amendment of its by-laws, or the dis-
golution of the committee of a society and the
management of the society on dissolution there-
on; or

{b) any dispute required to be referred to the Re-
gistrar or his nominee or hoard of nominees for
decision ;

(¢} any matter concerned with the winding up and
dissolution of & society.

(2) Whilea society is being wound up no suit or other
legal proceeding relating to the business of such

" societyshall be proce ded with orinstitutedagainst
the society or 2any member thereof on any matter
touching the affairs of the society, except by leave
of the Registrar end subject to such terms as he
may impose.

(3) All orders, decisions or awards passed in accord-
ange with this Act or the rules shall be final sub.
ject to the provisions for appeal in this Aef and
such order, decision or award, shall beliable to be
challenged, got aside, modified, revised or declared
void in any court upon merits or upon any
grounds whatsoever except for want of jurisdiotion,

Save in respect of sub-seotion (2) and sub-

clause (¢) of sub-section (I) of zection
681 which correspond in substance with
the provisions of sestion 51 (deleted),
the new section represents new aspecta
whereof the jurisdiction of courts is
barred.
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CHAPTER V
Man,gEMENT cF SoCIETIES

62,
authority of a  the final authority of every society shall vestin
society, the general body of members in (lenoral Meeting
summoned in such & manner a3 may be specifiedin
the by-laws, ‘

0Z-=LEPT QY ¥-OR

Provided that where the bye-lnws of 8 society
provide for the election of delegates 6f such mem.
bers, the finol authority may veat in the delegates,
of such members elected in the prescribed manner
and assembled in general meeting,

83, Section 12. Annual Sigtion 63. Anmunl (1) Every Scoiely shall, within a period of three
General Meeting, General Meeting, months after the date fixed for making up its
: accounts for the year under the Rules for the
time being in force, call a general meeting of its
member; '

Provided that the Regisirar may, by general or
special order, extend the period for holding such
meeting by a period not exceeding three months.

(2) At evory annual general meeting of the society
the committee of the society shall lay before the
society & balance sheet and profit and loss acoount
for the year in the manner prescribed by the Re-
gistrar by general or apecifio order for cless or
olassea of societies,

Ezxplanation,—In the crso of a soviety not carrying
the business for profit, an income and expendi-
ture aocount shall be placed before the society
at the annual general meeting, instesd of profit
and losa aceount and the references to profit and
loss aceount, profit, and loss in this Aat,shall be
construed in rointion tosuch a soc’ety as refer.
encerrazpectively to the ‘*income over expendi-
ture'’,and “excess of expenditure over income"’,

Scetion 62. Final subject vo the provisions in this Act and the Rules, New.

Add “sub.seotions (2), (8) snd ()"
as shown in Column 4,

In view of insertion of sub-gections as
aforesaid, * renumber sub.section (2} of
section 12 as sub-sec, (§)”, in Section (63}
(new) andinsert the words‘! orin com-
plying with sub-sections (2}, (3) and (4)"
betw.en the words and figure ** sub.gec.
tion (I} and *‘ tho Registrar” in the
second line. Again add the words ** and
comply with sub-gections {2),(3}, and {4} "
betweon the words * and” and **apnd
who** in the fourth line,

Substitute the words and figures ‘'{o
comply with sub-sections (1),(£),(3) and
()" for the words * to ecall such
meeting,”

Substitute **sub-eection ()" for “*syb-.
section (2) *' in the firat line of aub-
soction (3) and renumber it as *Sub-
saction (6) *'.
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Heading and
8erial section No. in the
No. Aot in force,

1 2

Heading and
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a8 recommended

by the Committee.

Fuli text of the Seetion in column No. 3.

Change.

(3) Thers shall be attached tp every balance sheet
laid before the society in a general mesting, a
report by its Committee, with respect to (a) state
of the society’s aflairs; (b) dmounts, if any,
which it proposes to calTy to any reserve either
insuch balanoce sheet or any specific balance
sheet ; and (¢) the amounts,ifany, which it recom-
mends,should be paid by way of dividends, bonus
and honorarivm to the honorary workers. The
Committee’s report shall also deal with any
ohanges, which have occurred during the year for
which the accounts are made up, in the nature
of the society’s business. The Committee's
report shall be signed by its Chairman or any
other member authorised to sign on behalf
of the Committee.

{4) At every annual general meeting, the balance

sheet, the profit and loss acoount, ffie Auditor's
reportand the Committee’s report, shail be placed
for adoption and such other business will  be
transacted as might be laid down in the by-
laws and of which a due notice has been given.

(6} If default is made in calling a general meeting

within the period or the extended period, as the
case may be,as prescribed under sub-section (I),
orin complying with sub-sections (2),(3)and (),
the Registrar mag by order declare any officer or

90¢



member of the Committee whose duty it was to
oallsuch & meeting and comply with sub-sections
(2),(3) znd (£)and who without reasonable excuse
failed to comply with sub-sections (1), (2), (3)
and {4}, disqualified for being elected and for
being an officer or member of the Committeo
for such period not exceeding 3 years, as muy be
apectfied ip such an order and, if the officer isa
servant of the society, fine him to an amount
not exoeeding one hundred rupees.

DOz—LEPZ Q) V-OR

(6) Any fin¢ imposed under :ub-section (5) may be
recovered in the manner provided by the Code
of Criminal Procedure, 1898, for the recovery of
fines, imposed by a Court as if such fine was
imposed by a Court. :

04 Section13. BSpeoial Section 04. Special (1) A special general meeting may be called at any Substitute *“Sub-clauee (§)'’ under sub-

General Mesting. General Meeting, time by a 1 jority of the Committee and shall
be oalled within one month,(i) on the requisi-
tion in writing of one-fifth of the members of
thesociety, of of members the number of which
is specified in the bye-laws forthe purpose, wh ch-
everin lower, or (ii) at the instance of the
Registrar, or (ifi} in the case of a society, which
ia a member of a federalspeiety, at the instance
of the Committee of such Federal Society.

{2) Where any officer or & member of the Com-
mittee whose duty it was to call such meeting
and who, without reasonable exouse, failed to oall
such meeting, the Registrer mey by an or derdeclare
such officet di qualifi d for being & member of the
Committes for such period not exceeding three
yoarsas may bespecified insuch order and if the
officer is a servart of the society, impose a fine
no! cxceeding one hundred rupees.

gection (J) as in Col. 4, for *“sub-sec-
tion (I) of cection 13,”

Roe-number *sub-section (2)°* as * sub-
olause (#) " of tub-section (I} as in
Col. 4.

Substitute the words “*The Committes
for the worda *“‘an officer? in #ub-
section (8) of section 18 and renumber it
a3 rmb-¢lause (fii) of section 64 as
in Col. 4.

Add *“‘sub-seotions (2), (3) and (4} ' as
in Col. 4.
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Hesding and Heading and
8erial seotion No.in the section of the Act
No. Aotin force, as recommended
. 2 by the Cgmm.itbee.

Full text of the Section in column No, 3.

4

Change.

€ .
mittee,its powers
and functions,

(3) If the Committee or an officer or officera of the
sooiety refuse or fail to call a meetingin -accord-
ance with thesection 83, or 64 (1), or if in the
opinion of the Registrar, there be no Committee
of officer or officers competent underthe Act,
Rulesand by-laws to call th. meeting orif there
be a dispute regarding the competence of the
Committee, officer or officers to call the meeting
the Registrar shall have the power to ¢all the
meeting himself, in snch maenner and at such
placeand timeas he may direct and for consider-
ingsuch matters as may be speoified by him.
At such meeting,the Registrar may e.ther preside
himself or authorise some other person by an
order in writing to preside and the Registrar or
the- person authoried by him to preside, shall
have the power to conduct the meeting, and any
resolution passed at the meeting shall be valid,

{4) The Regiatrar shallhave the power to order that
the expenditure incurred in oalling the meeting
under sub-section (3) shall be paid out of the
funds of the sooiety or by such person or persons
who, in the opinion of the Registrar, were res-
ponsible for the refusal or failure to convene the
meeting under sections 63 and 64,

Seotion 85, Com- The management of everysociety shall vest in a

Committee constituted in accordence with this
Aot, the Rules and by-laws which shall exercise
such powers and perform such duties as may be
conferred or imposed respectively by this Act,
the Rules and the hy-laws,

New.
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66 eres Soction 88. Vali- (1) Noaot of a society or o Committee or any New,

dstion of acts, officer done in good faith in pursuance of the
business of the society shalibe deemed to  be
invalid by reason only of some defect subse-
quently discovered in the organisation of the
society or in the constitution of the Committee or
in the appeintment or election of the officer or
on the ground that such an officer was disqualified
for his office.

(2} No act done in good faith by any person
appointed under this Aot the Rulesand the by-
laweshall be invalid merely by reason of the fact
that his appointment has been oancelled by or
in consequence of any order subsequently passed
under this Azt, Rules and the hy-laws.

(3) The Reg'strar shall decide whether any act was
done in good faith in purausnce of the business
of the society and his decision shall be final.

a7 eses Beotion 67. Power Where the State Government has subscribed to the
toappoint Govern-  share capital of a sooiety, directly or throvgh
ment nominees, anothersociety, or has guaranteed the repe yment

of the principal and payment of interest on
debenturesizsued by or loans raiced by a society,
the State Government shallhave the right to
nominate not more than three representatives on
the Committee of such a scoiety in such manner
n8 my be determ’ned by the State Government
from time to time. The members so nom'nated
shallhold officeduring the ple sure of the State
Government or for such period as may be specified
in the order under which they are appointed
and such member on nssuming officeshall have
al righta, duties, responsibil.ties ond liabilities
sa if he is a member of the Committee duly
olected.

New.
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Heading and

. Heading and p
s;;ml section No.in the  bection of the 305' Full text of the Section in column No. 3. Change.
o- Act in force 88 recommendce
‘ by the Committee.
1 2 3 4 5
6s vesans Seotion 68, Suspen- (1) If at any tinte, whether in the course  of or New.

sion of Commitiee.  after an inquiry held under Section 80 or inspec-
tion made under section 81 or audit, the Registrar
has reason to believe that the Committee or any
of its members or 