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I P

We are very gratified to find that the position taken
up by the All-India Civil Liberties Council in its
memorandum before the Press Commission (which we
reproduced in extenso in these columns in the issue of
March 1953) has been completely vindicated in the report
of the International Press Institute established at Zurich
in 1951 on the lawsboth copstitutional and statutory,
adopted by demoacratic countries to limit the freedom of the
press, We may state here that after the amendment of
Art. 19 (2) of our Constitution permitting legislatures
to impose sweeping restrictions on the liberty of the press
in India, the Secretary of the A.-L C. L. C, requested the
Institute to examine the amendment with a view to finding
out what potentialities it contains for abridging what,
after freedom of person, constituties the most basic of all
freedoms, But the Intitute at that time did not accede to
the request, thinking probably that an inquiry into the
constitutional law of just one country would not be worth
its while, However, when 'in the third session of its
General Assembly leading editors from several countries
severely criticised their national Governments for curbing
the freedom of the press in various ways. the Institute felt
it necessary to conduct a comprehensive Inquiry into the
state of "e press in most of the free countries, and the
report it 1s now published is of the utmost value to those
interested in maintaining press freedom as the best means of
preserving democracy. Through its report the Institute
issues a grave warning to the authorities inall free countries
““against any attempt to Undermine the freedom of the
press since thar would destroy the basis of their own
existence—freedom and justice.” It declares *that the
limitation of the press at any time and anywhere paves the
way to the establishment of the rule of despotism and in-
justice even if restrictions were imposed for worthy
reasons,” - .

India was in need of such a warning, and she receives
prominent mention in the report among countries which
have adopted ® dangerous constitutional clauses, stringent
penal code provisions and restrictive special laws ™ te put
a curb on the press. In respect of all these methods the
Institute has fully confirmed the A.-L C. L. C,’s posicion.

On the general question of how constitutional provisions
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guaranteeing the freedom of the press should best be
formulated, the report says :

The shortest statements, those which merely
establish the freedom of the press asa principle, are
generally considered the most satisfactory. Such.a
one is the First Amendment to the Constitution of
the United States of America; * Congress shall
make no law ... abridging the freedom of speech,
or of the press,” or Art, 55 of the Swiss Federal
Constitution: “The freedom of the press s
guaranteed, ' As soon as States start elaborating
the conditions under which the freedom of the press
is recognized, then the principle itself is liable to be
watered down,

This is just what the A~LC.L.C. said in its
memorandum, Since the liberty of the press cannot be
absolute but has to be qualified, the qualifications to which
it might be subjected should be left, the memorandum
pleaded, to the judgment of the judiciary who could
judge each case on its own facts and thus prepare case
{aw that would serve as a guidepost for the future. The
memorandum pointed out thatthe seemingly unqualified
right to.freedom of expression which the United States
Constitution guarantees is interpreted by the Supreme
Court in a judicious manmer and that in course of
interpretation the Court has evolved a body of principles
like the “clear and present danger " test which strike
a proper balance between the liberty of the individual
and the security of the nation. The memorandum urged
that the same method should be adopted in India.

In fact this method was employed in Art. 19 (2)
until in 1951 the Government of India promoted
an amendment to the Acticle which put the whole
process of guatanteeing the freedom of the press in
reverse gear. It thought that several matters which
must be under Government control were left immune
in the Constitation originally adopted, Art. 19 (2)
as it stood then had already authorized restrictions in the
interests of the security of the” State. But that was
not enough for the Government, It thought that
it ought to be competent for legislatures to adopt
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legislation *in the interests of public order™ and
also to prevent ©incitement to violence, ™ and that
these qualifications must be incorporated in the
Article, as if to the extent to which they could be properly
applied they were not inherent in the Article even bafore
it was amended. A handy ezcuse came to the Govern-
ment in the majority judgment of the Patna High Court
in the case of in re Bharati Press ( A.I R, 1951 Pat. 12),
Even the majority of the members of the Court were un-
sure about their interpretation of the Article, that incite-
ment to violence fell outside the scope of restrictions
which could be validly imposed under it, and they sugges-
ted to the Government to obtain an authoritative interpre-
tation from the Supteme Court, But, without waiting for
it, the Government of India proceeded to amend th: Arti-
cle, and after it had been amended it found that, according
to the Supreme Court’s ruling (vide A, I.R. 19528 C.
321), incitement to viclence was covered even by the
unamended Article and that the Patna High Court was in
error in interpreting the Article in the way it did !

Not only were.restrictions added for which there was
no need but they were couched in extremely vague and im-
precise language, When the critics pointed this out while
the Amendment was under consideration in Parliament,
the Government admitted that the wording was too wide
but pleaded that when legislation was adopted, the scope
of the restrictions would be narrowed, which meant in
effect that if the legislation was in equally wide terms, the
Constitution could not be invoked to correct the injustice,
That is to say, our constitutional provision in regard to
the freedom of the press became like that of countries in
the Middle East. About these countries the I P.I.
report says:
In several countries, particularly in the Middle
East the Constitution specifies that the freedom of the
press is guaranteed *‘within the limits of the law.”
The implications of such a formula, when the law is
restrictive of freedom, are obvious, It is for the law
to obey the principle inscribed in the basic charter
and not vice versa.
Our basic charter in the amended Art. 19 (2) follows
this topsy-turvy method, and by authorizing restrictions in
language admittedly too broad the Government made itself
open to the kind of criticism which Lord Macdonald as
Britain’s delegate levelled against the relevant provisions
in the draft Covenant on Human Rights, viz,,

The stipulated limitations were 5o broad and vague
that they could be construed as permitting the imposi-
tion of almost any restriction on the right to which they
referred and, in fact, completely nullified the efect of
the Articles to which they applied.

The amended Art. 19 (2) bhad precisely this effect, that
is to say, it completely nullified the guarantee for free-
dom of expression that the framers of the Constitution had
intended to provide. This point was particularly em.
phasised inthe A.-I.C.L. C.’s, memorandum, We take
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the liberty of quoting an extract therefrom to refresh the
memory of the reader,

When Government admit, as they have done, that
the constitutional provisions by themselves are too
wide but plead that governments will in actual
practice keep well inside the limits set by the constitu-
tional provisions, they in effect admit that the constitu-
tional barriers are down, that the fundamental right
to freedom of expression has been abolished, and that
the people must be content to have only as much
liberty of speech and liberty of the press as the
legislatures will be pleased to allow. If the liberty
that people enjoy, whether large or small, is to be on
legislative sufferance, they are deprived of all liberty
as a matter of right, and Freedom of Expression
comes practically to be scored out from our charter of
fundamental rights, A right which is protected only
by statutory provisions but is Ieft unprotected by
copstitutional limitations cannot properly be called a
fundamental right, The free trade in ideas which
the Constituent Assembly desired to establish in
India by means of Art.19 (1) (a) visually disappears
when the legislative branch of the Government is
given power to regulate the right of free speech and
free press. The amended Art. 19 {2), which permits
restrictions that it is desired the legislatures should
not impose, * puts free speech under the legisiative
thumb, " in the expressive phrase of Justice Douglas,
making the legislative judgment supreme. When
this happens, free speech in the constitutional sense
disappears. For the essence of the guaranteed right
of free expression is that the right should not be
under legislative control ; that it should not be left
to the lzgislature to determine its meets and bounds.
(Mere repeal of restrictive laws, if that comes
about, is not enough. )} If the constitutional provisions
remain unsatisfactory, as they have become after the
passing of the Constitution Amendment Act, then
there will remain the constant danger of the laws
being again made repressive even if as a result of the
Press Commission’s recommendation they come to be
excised of all their objectionable features, The
blanketing effect of the restrictions which the
amended Art. 19 (2) authorizes is destructive virtually
of all freedom of expression. As long as this Article
remains the constitutional law of India, the threat of
restriction of this most basic of rights will hang over
all speeches and publications, even if the statutes be
good for the time being., For the mere existence of
such a constitutional provision permitting restrictions
of the widest scope must necessarily result, in the
words employed by Justice Murphy of the Supreme
Court of the U, S, A. in a similar situation in Thorn-

hill v. Alabama 310 U, S.88 (1940), in “a con-
tinuous and pervasive restraint on all freedom ot
discussion that may reasonably be regarded as within
its purview,”
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The Press Commission, that is to say,a majority of
that body, paid nd heed to this plea, that the looseness of
the wording in Art, 19 (2) which authorizes impuosition
of additional restrictions is destructive of the freedom of
the press, On the contrary, it was of the view (very
extraordinary for jurists to entertain) that the business of
a Constitution in permitting restrictions on any right is
merely to indicate the categories of rescrictions without
defining their precise ambit ; it did not recognize the need
of spetifiying the limits of restrictions, if restrictions were
at all to be specifically mentioned. Its reasoning was this
“ ‘Public order’ " was not categorically included in Art. 19
{2} in the form in which this Article was first adopted as
a basis of restrictions, but it was surely conceivable that
situations might arise in which in the interests of public
order restrictions will have to be imposed, This gap has
been filled by the amended Article, and thus no objection
could be taken to it." But what if laws are passed which
exceed proper [imits ? The Commission's answer was hat
legislatures would observe due self-restraint in adopting
restrictive legislation, which means in effect that if this
should not bappen to be the case, the Constitution would
be of no avail in restraining the legislatures, It was pointed
out that if public order was to be specially mentioned as a
basis of restriction, something like the “clear and present
danger” doctrine evolved by the U. S, Supreme Court
should also be laid down so as to insure that the Govern-
ment will not suppress freedom of expression in other
situations.- On this point the L. P, I, report says ;

For the freedom of the press to be safeguarded thelaw
must limit intervention by authority to clearly defined
situations, In the United States, for instance, for
ptoccedings to be possible there must be *clear and
present danger,” and this criterion is final.

The Commission’s approach to this criterion is exceedingly
dubjous. In one place it recognizes the possibility of
our courts adopting the test, but elsewhere it has done
its best, in a reasoning which borders on the ludicrous, to
discredit the theory, with the result that there will be no
check on the legislatures, a check which can be depended
upon to safeguard the right to free expression from attacks

by governmental agencies,

The addition of s clause enabling the imposition of
restrictions in the interest of maintaining “friendly relations
with foreign states” had not even the plausible justification
which the Government found in respect to other clauses in
a High Court ruling, This was a purely wanton addition,
and it is again couched in such loose language as to be
capable of being used to prevent all discussion of the
Government’s foreign policy, The additional limitation
has not sofar been used for that purpose, it may be
candidly admitted. Bu: the fact remains that it can be so
used, and it therefore presents a latent threat to freedom
of expression which, if the Government chooses to convert
it into accuality, honest citizens can meet successfully by
resort to courts, There can be but little doubt that the
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Government added the clause inorder to befriend the
bloc of Arab-Asian countries, Egypt, Saudi Arabia and
some other countries made repeated attemptsin the
United Nations to insert a clause in similar terms in the
convention on Freedom of Information. It was resisted
by all progressive countries and was decisively defeated
every time it was brought forward. Apparently the
Indian Government thought it politic to incorporate such
a clause in our Constitution hoping thereby to influence
the course of international politics in favour of countries
whom it regards asits allies. The A-LC.L.C. had a
shrewd comment to make in its memorandum on this
point :

One wonders whether a necessary consequence of
the much vaunted aloofness of India from the Anglo-
American bloc in international affairs is that it should
so tie itselt in with the Arab-Asian bloc as to fecl
constrained to give undiscriminating support to any
proposal, however reactionary, that the bloc may
make itself responsible for. If this is so, all one can
say is that India is reduced in the field of civil rights,
to giving up the company of progressive countries in
favour of an alliance with a group of countcies which
have yet not been able to shake themselves free from
their age-long anti—democratic traditions.

The I.P.1I. report itself shows how deplorable the
attitude of these countries is in respect to the freedom of
the press and how they abuse the concepts of * national
security, ¥ * national prestige ” and " national inferests "
in order to muzzle the press. And what is the Convention
on Freedom of Information which they did their
very best to whittle away ? Even, without the addition
of the clause they vainly pressed for, Sweden was
constrained to exclaim; ‘‘It might be better to have no
convention at all than to have one which would be
used as a pretext for even more far.reaching restrictions,.’”
Agreeing with this sentiment about the futility of the
Convention in that form, the United States declared that
the proposed convention “provided freedom from
information, not freedom of information,” While the
Government of India's attitude was so unsatisfactory in
the matter of adding this new unnecessary restriction, the
Press Commission took the position that some limitation
was called for under the head of good relations with
foreign powers and was willing to support the clause,
however wide-reaching it was in scope because of its
loose phrasing.

The constitutional amendment passed by the
provisional Parliament in 1951 was not a mere potential
threat to freedom of expression; it showed its teeth
immediately, Fcr, as the [.P.1 report says: “ the
amendment, once passed, made possible the adoption of a
law ( the Press Act of that very year ) with powers to
restrict this freedom pretty seriowely.” It is unnecessary
to deal here with the provisions of that Act ; it is enough
to say thatthe I P.I. condemns it roundly. The Act,
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intended to be temporary but kept alive indefinitely, has
not been used against the Press, it is true, as often as it
might have been, but it offers a serious potential threat
which cannot be countered by any constitutional means,
the amended Art. 19 (2) having already made that
impossible.

Having described the severity of restrictions imposad
on the freedom of the press even in democratic countries,
the ILP.I. calls on the press to defend its freedom
with the greatest vigilance, The U. N. International
Covenant on Human Rights is so unsatisfactory that it
cannot be relied upon for any effective protection. (To
our Press Commission the fact that any restriction finds
a place in the draft of the Covenant was enough
to lead it to conclude that the proposed restriction was
fair and reasonable !} The I, P, L report says:

When the problem of freedom of information~how
ic should be protected and how far limited—came
Lefore the United Nations, no solution was reached.
As the Uuited Nations is an inter-governmental
institution, no positive result could very well be
expected. Itisfor the press itself to fashion its own
future, Italone canapply the brake to pressures it
is subjected to on the part of the public authorities,
on the one hand by establishing -its true status and
demanding from its members a high sense of responsi-
bility, and on the other by jealously defending its
independence.

Inthis respect weare afraid Indian journalism has slackened
How virile the All-India Newspaper Editors’ Conference
under the presidentship of the Iate Shri Deshabandhu
Gupta was in attacking the restrictive clauses added
to Art. 19 (2)}! This attitude of bitter opposition and
persistent resistance has now given place to what looks to
outsiders like a feeling of complaisance. The attitude
has not really changed, but the kind of passivity that has
come over the Indian journalistic world is the result
partly of the feeling that nothing that they can do will
succeed in persuading an all-poweful Government to
change its policy, but mainly of a switching off of the
interest of Indian newspaper men as a body from preser-
vation of the liberty of the press to securing an improve-
ment in their own working conditions, This is unfor-
tunate, for though the latter is a worthy cause, the former
is of far greater consequence ultimately.

Pakistan’s Draft Constitution

Owing to provincial, party and personal jealousies
and rivalries, the Constitution of Pakistan has besn
delayed for an unconscionably long period, the country
being administered for ag many as seven years under an
adapted Government of India Act, whichhas naturally
caused serious difficultiés both in administration and inter-
pretation, The draft now presented to a new Constituent
Aspembly, however, stands a good chance of being passed;
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it 1s also a much better deafs than tha, one the previous
Constituent Assembly had prepared. First, greater unity
has bean established ; the mew Constituent Assembly is
more representative; the provinees of Western Pakistan
have been amalgamated, which has curbed if not elimina-
ted the rivalries of the separabe provinces into which it
was divided, whatever other drawbacks this move may
have. BEstablishment of a parity between Task and West
Pakistan, which is now being attempted, will redues strife
batween the two unifs. The Government ab the centre
represents a coalition of both the units and of the majority
and minerities. In East Palkistan too a more sbable
Governmeni is in power thaan before. From all this it
wonld appear that the Constitution would command greater
good-will among all sections of the people than was
thought possible previously, and therefore the claim made
that the Constitution * will safezuard the unity, integrity
and solidarity of the country ™ seems to have a good
promige of being realized.

The accont in the Constitution is still on Islam; that
was perhaps inevitable, eonsidering the circumstances in
which Pakistan was born. The country will be known as
the Islamic Republic of Pakistan; the head of the State
will always be 8 Muslim ; no law will be regarded as valid
which is not in conformity -with Islamic injunctions; the
Ytate, while promoting international peace and good-will,
will make special endeavour “ to strengthen the bonds of
unity among Muslim countries.” This emphasis on
religion cannot commend itself to any of us who are
bred up in principles of secularism and it greatly irks
Hindus in Pakistan who number one crore. But much
wili depend wupon the way in  which, the
Constitution will aciually be worked, In any case there
ja less insistence on Islamie prineiples in the present
draft than in the previous ome. There is a, constitutional
bar on a non-Moslem being appointed President, but there
is no such bar in the case of Governors, who may be drawn
from outside the ranks of Moslems. That the head of State
will have to be a Moslem was defended by the Law Minis-
ter on the ground that this dignitary would wield little
real power; the administration would be carried on in his
name, but actual power would rest in the hands of the
Cabinet functioning under the control of Parliament, and
there being no bar against the edmission of non-Muslims
either to the Qabinet or to Parliament, the provision would
not deny to the latter thair due share of power and influence,
He said: “In England the sovereign must belong to tha
Church of England; so is the case in other Westorn
couatries like Norway, Swedan, Spain, Greece, Argenfine
and Paraguay,” and assured his crities that minosity
¢ mmunities would have a square deal in things that
really mattered. In this respect he drew aflention
to the provision in the Constitution which safeguards
the personal laws of non-Muslims, and to the express
gnarantee that *the State shall protect =all legitimate
interests of non-Muslim eommunities in Pakistan. *

The Constitution- also provides fundamental rights
Von2 [Nid

58056 17
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it says: “All citizens shall be equal before the law
and shall have freedom of speech, of assembly, of associa-
tion, and of religion.” But it doss not become clear from
the draft that is available whether thess will be justiciable
rights, as they must be if they are to give satisfaction to
mioority communities. Whether the electorates ars to
bs joint or geparate has not yet heen decided, but Dr.
Khan Saheb, Chief Minister for West Pakistan, strongly
favours joint electorates on which the minority commupi-
ties insist as being essential for the protection of their
interests, '

In regard io Iglamic injunciions to which all laws
have fo conform in order to be valid, the draft Constiiu-
tion says:

No law shall be enacted which is repugnant to
the injunciions of Islam as laid down in the Holy
Quran and Sunnah, hereinafter referred to as the
injunctions of Islam, and the existing laws shall be
brought into conformity with such injunctions.

Effect shall be given to this provisicn only in the
following manner. Within a year of Constitution
Day, the Prosident shall appoint a commission (a)
to coaipile in a suitable form, for the guidance of the
National and provincial Assemblies, such injunctions
of Islam as can be given logislative effect and (b) Lo
make recommendations { 1) as to the steps and stages
by which the injunctions of Islam should be given
effect and (2) as to the bringing of existing laws
into conformity with the said injunections.

What will be regarded as Muslim injunctions which are
to override legislation is to be determined, not by Mullahs
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ag in the previous draft, but on theweport of a body of
loarned men to bs appointed for the purposs. The
provision in this respect is as follows :

The President shall sebtup an organization to ba
called “the Institute of Islamic Research and
Ingtruction in Advanced Studies” to assist in the
roconstruction of Muslim socisty on a truly Islamic
basis,

Parliament may by law provide for a special levy
to b imposed upon Muslims to defray the expenses
of this organization.

The Commission shall gubmit iis final report
within five years of its appointment, Nething in this
Article shall affuct tha personal laws of non-duslims
the siatus of non-Muslims as citizens of Pakistan, or
any provision of the Constitution. In the application
of this Article to the personal law of any Muslim
sect, the expregsion * the Quran and Sunnah " shalj
mean the Quran and Snnnah ag inferpreted by _that
pact.

There is here an attempt, it appears to us, not only to
reduce the rigour that was before apprehended in the
application of Isiamic principles but to lessen its brunt
on both non-Maslim communities and dissident Muslim
seots. Parenthetically it may be stated thai io the event
of a breakdown of the constitutional macbhinsry in the
provinees, the Constitution provides for imposition of
Governor's ruls for a maxjmum period of six months,
whereas the Indian Constitution in a gimilar contingency
provides for the provineial administration being taken
aver by the cenbre for a maximum perfod of thres years.

PROGRESS OF CIVIL RIGHTS IN U. S.

EISENHOWER'S STATE OF THE UNION MESSAGE

In obedience to the command of the Constitution that
the President “shall from time fo ¢ime " give Congruss
* information on the state of the Union and recommend to
their consideration such measures as he shall judge nece-
ssary and expedient,” the oustom has been established in
the United Statesever since the time of George Washington.
the first president, of sending a Presidential report to
Congress on the “ Siate of the Union,™ in w‘n‘ich the
Prasgidant sets oub what achievements he has to his credit
and delineates the legislative and other measures required
to quicken the pace of progress. In the State of the Union
Message which President Eisenhower sent to Congress at
the cpening of its session this year, a prominent place
was given to civil rights and liberties, particularly with
reference bo the status of the Negroes in that country,
President Bisenhower spoke with lsgitimate pride about
the improvement that has recently been effected in ¢his
direction, and to him personally goes not & small portion
of the oredit for the improvement that has been brought

about in this respact by his vigorous programine for ridding
the federal government of all traces of racial segregation.
The suggestion made by him in the Messaga for the
sppointment of a bi-party committes to recommend
practical steps for the removal of the unjust pressurss stijl
exerted to the detriment of Negroes iz calculated to yield
valuable resuits. This part of his Message deserves to be
quoted in extenso.

We are proud of the progress our people bave made
in the field of civil rights. In Executive Brauch opera-
tions thronghout the nation, slimination of diserimi.
nation and segregation is all but completed. Progrees
is alsobeing made among coniractors engaged in
furnishing Government gervices and requirements.
Every oitizen now has the opportunity to fit himsalf
for and to hold a position of respons(bility in the service
of his country- In the District of Columbia, through
the voluntary cooperation of tha people, discrimination
and segregation are disappearing from hotels, theatres
restaurants and other facilitiea.



iv:68

1t is disturbing* that in some localities allegations
persist that Negro citizens are being deprived of their
right to vole and are iikewise being subjected to
unwarranted economic pressures. I recommend thab
the substance of these charges be thoroughly examined
by a bi-partisan commission created by the Congress.
It is hoped that such a commission will be established
promptly 8o that it may arrive at findings which can
receive early consideration.

The stature of our leadership in the free world has
increased through the past three years because we
have made more progress than ever before in a similar
period to asgure our citizens equality in justice, in op-
portunity andin civil rights. We must expand this
effort on every front. We must strive to have every
person judged and measured by what he i, rather than
by his colour, race or religion. There will soon be
recommended to the Congress a programme further to
advance the efforts of the Government, within the area
of Federal responsibility, to accomplish these
objectives.

{ Progress in the material field,) however, will be
realized only ag ib is more than matched by & conti-
nuing growth in the spiritual stremgth of the nation,
Qur dedication to moral values must be complate in
our dealings abroad and in ocur relationships among
ourselves. Wo have single-minded devotfion to the
common good of America, Never must we forget that
this means the well-being, the prosperity, the security
of all Americans in every walk of life.

Virginia's Move-to Maintain Segregation

But what tremendous obstacles have to be faced in
removing all vestiges of segregation in the Bouthern states
ig illustrated by two recent events. One iz the move
initiated by Virginia fo maintain segregaied schools in
apite of the Supreme Court’s decision of 17th May 1954
outlawing racial segregation in all public schools. In this
state the ratio of whites to Negroes iz higher (3% tol)
than in the South as a whole {whereitis2to1). But
in one-fourth of its counties Negroes ars heavily concen-
trated, and there the public gentiment runs very high
against the Supreme Court’s ruling. In order to assuage this
feeling, Virginia has adopted a plan under which, while
integrated schools would come into existence in counties
where the Negro population is smalil, it would be possible
to continue segregated schools in counties where the Negro
population is particularly large. In these latter areas
public sehools would be abolished as such and maintained
as private schools {to which the ruling of the Supreme
Court does not apply ) by means of grants out of state
funds, But it is not possibie under the state Constitution
as it stands to-day fo make such grants; for gec. 141 of the
Virginia Constitution provides: “ No appropriation of
public funds shall be mdde to any school , . . not owned or
exclusively controiled by the state or some political
gubdivision thereof ¥. In order to get over this constitu-
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tional barrier, Virginia on 10th January adopted by a3 to
2 vote in a referendum a resolution calling a convention to
amend the Constitution, anthorizing legisiation to permit
taition grants from public funds to parents in areas which
elect to close their public schools and run them gs gegre-
gated private schools for white children,

There can be no doubt but that such employment of
taxpayers’ money for the avowed purpose of cireumventing
the highest tribunal’s decree will itself be declared to he an
obvious evasion of that command and will thus be held
unconstitutional. The specious argument thaf tuition grants
will be made to parents and not to schools will surely be
rejected by the Court, The Supreme Court, taking account
of the deep-seated sentiment in the South, has already in its
judgment allowed the Southern states time that would be
required for making necessary adjustments in their outlook,
But it cannot possibly allow a state, which does not
honestly try 6o make such adjustments, to devise
means by a subterfuge to preserve ita segregated schools.
However, even if the ultimate issue may not be in doubt,
Virginia's move shows how extremely diffieult it iz to
bring about equality in the position of whites and Wegroes
in the facs of the stubborn opposition which the South’s
tradition offers. And Virginia is known as a law-abiding
state, noted also * for enlightened interracial conditions
and for the equitable administration of justice,” unlike
many other Southern states, This state played a leading
part in the Philadeiphia convention which drafted the
federal Constitution and in eountering the opposition that
made iiself visible later in some other states to the rati-
fication of that Coustitution by them. If Virginia now
leads the revolt one can well imagine what other Southern
states will do—or will try to do.

Move to “Nullify” Anti-Segregation Decision

The other ovent demonstrating the obstruetionism of
the Southern states in a dramatic manner is the formation
by twelve southern States of an organization to fight
racial integration. The organization ecalls itself the
Federation for Constitutional Government, the idea of its
sponsors bsing that the Supreme Court’s anti-segregation
decision destroys the Comnstitution and that to have it
rescinded would restore the Constitution to its original
meaning and purpose, Soon after the Court’s decision
was announced declaring school segregation unconstitu-
tional, groups were formed in several Southern states,
Georgia, Virginia and Mississippi, for instance, to rally
pablic opinion against the acceptanece of the Court's
decree and to explore means of thwarting its implement-
ation. Migsissippt’a White Men's Council was the most
roilitant of them; it went so far as to bring economic
pressure to bear upon those who advocated eompliance
with the law. These various state organizations
were working independentiy till now, and the new body
now fornad seeks to co-ordinate the efforts of all of them
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The strategy contemplated by the so-called Federation
for Constitutional Government is very ingenious. 1t is
this, The Southern states would themsslves propose an
smendment to the Federal Cougtitution barring racial
segregation not only in schools but in respect to all public
services. Having proposed the amendment, they would
then strive to have it rejected. They are fully conscious
that they would be able to defeat it, for the U.S.
Constifution provides in Art. V that a proposal for a
conatitutional amendment shall be deemed a3 passed only
when it is ratified by three-fourths of the states, and
since the twelve states which the Federation ibsslf
represonts form one-fourth of the states, and all of them
would be under & mandate to cast an adverse vote, the
amendment would be defeated, if only one other state
joined them. In fact, there would be some other states
also to vobte against the amendment. T'he Southern states
would vote for 2 tactical reason, while the vote of other
stutes would be genuine. Bub anyhow all these states
would combine to throw out the proposal. Having
thus secured the defeat of the amendment, they could
go to the country and say: * A propesal was made
for enlarging the content of the Bill of Rights by means
of au amendment which called for racial integration in al}
public facilities, and that proposal has not found favour
with the nation; it has been decisively rejected, How then
gan the Supreme Cout’s decision ealling for integration in
one of these facilities, namely public schools, stand up ?
This is a case of judicial legislation, the judiciary appro-
priating #o itself the power of other branches of govern-
mment; it must therefore be desmed to have been dselared
void by the people in whom the final authority to detsrmine
constitutional issues lies.”

The strategy, subble as it is, cannot however succeed.
[for, easy as it is to musfer sufiicient voting strength tu
defeat a proposal for barring all segregation, it would not
at all be easy to get a sufficient number of states to put
forward a propogal to this effect which, under the Constitu-
tion, could bs treated as a proposal for comstitutional
amendment. For Art, ¥ provides that such a proposal must
either be made by two-thirds of both Houses of Congress
or by a requisition from ¢wo-thirds of the enlire states.
And it is impossible to believe that either two-thirds of
Cungress or the states could be persuaded to make the
proposal. It may well be that 32 states would be found
which would desire to have a ban imposed by the Constitu-
tion on racial segregation. But knowing that one-fourth
of the states have banded themselves together to defeat it
in advance, they would not be so foolish as to make them-
selves rasponsible for a proposal which is certain to
be turned down, Mcreover, why would they seek an
express provision to be added to the Constitution for
outlawing segregation, when the Constitution, as it gtands,
has been interpreted by the highest tribunal to outlaw
segregation in public schools and will in all likelihood be
faterpreted to outlaw segregation in other services irt the
near future ? The Southern states will thus not be able to
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initiate & proposal for amendment whioh is a0 Docedsary
in order that their atrategy may sucosed. The move i
bound to fajl, but it shows how atrong the emotionsl
opposition to desegragation is in the Southern States

* Nullification "' Doctrine of Calhoun

The Southern states’ manoeuvra in effect amounta to
an applioation of the Nullifisaticn Dootrins elaborated by
John Caldwell Calhoun in the early thirties. It asserts
that the states have power to suspend within their terri-
torial jurisdiotion any law of the Faderal Union which it
cannot be conclusively proved is within the laiter’s
authority, The dootrine rests on the basgic ides that thg
Union is compact betwaen the states, Its advoestes pleaded
that hisborically. The states came into being first .
they ereated the Union, granting to it oertain enumerated
powers and retaining for themselves all the rest. Indeed,
the Tenth Amendment to the Federal Comstitution lays
down that the * powers not delegated to the United Btates
by the Constitution, nor prohibited by it to the states, are
rasarved to the states respectively, or to the peopls.” It
follows from this as a natural consequence ( the supportera
of nullification argued) that where the Union sncroaches
on the residuary powers of the states, the compact is at an
end. The doctrine wenb furtber. Where the apportion-
ment of power i3 not clear on the face of the Constitution,
the authority %o decide dispubed claims cannot be the
Ceatral Government { or seven the Supreme Court which ia
an organ of that Government ), but the atafes themselves.
The Central Government is but an agenl of the siates,
the original bearer of all power; and therefore the final
arbiter in determining the amount of power granted to the
azent could not be the agent, but the creator of the agent
and the grantor of power to if, viz. the sfafies. Thus,
should the Union exceed the authority delegated to it and
pass laws that encroached on the reserved rights of any
ybute, it would be legally competent for that state to
declare such laws void within its territorial jurisdiction.
The nullification doctrine in effect came to mean that
states of a rezion have power to veto within their borders
the enforcement of central laws or policies which they
considered to be detrimental fo their interest.

The compact theory of the United Statea Constitution
was not new ; both schools of thought -~ the one which
fagoured broad national powers and the other which
sought severe restrictions thereon — supported the theory
in prineciple. Madison, the leading exponent of the former
school, frequently described the Union in the * Federalist”
as a “ Confederate Republic” and called the Federal
Constitution *“a  compact. The Virginia
resolutions drawn up by him and the Kentucky
resolutions drawn up by Jefferson, the spokesmen of the
other school, equally gave expression to this theory.
Only Calboun so developed the theory that ho deduced
from it the right of infervention’ by the states $o prevent
infringment of states’ sovereigniy on the part of the
nationa] government, Dzastic as this development was,
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hie degeribed * nullification ™ as “ the great conservative
principle of Union,” in the sense that nullification would
only mean that a particojar national law does not apply
in a particvlar state, but the state remains in the Union
instead of seceding from it, He thus thought thab
nulfification was a good defence mechanism for the states,
which would, by affording a peaceable remedy againat
usurpation of power by Congress and making secession
unecessary, enable them to keep the Union intact.

The two questions which led the Southern states to
espouse the nullification doctrine were slavery aund
protection tariffs. Although slavery was at the bottom of
the whole.affalr, the immediate cause for propounding
and applying the doetrine was the tarif policy of the
national Government. There was & strong feeling in the
Southern states that the policy of protective fariffis was
prejudicial to the interests of their agricultural economy
and a demand was made in 1816 that the tariff should be
lowered and eventually reduced to the revenue standard.
But in 1824 and 1828 the tariffie were revised upwards
rather than downwards and opposition to the fariff of 1828
Decame so strong that it was popularly characterized as“the
tariff of abomination.” To protest agaist this tariff Calhonn
drew up a paper called the South Carolina Exposition, in
which he declared that ** the United States is not a union of
the people, but aleague orcompact between sovereign states,
any of which has the righé to judge when the compact is
broken and to prononnce any law to be null and void which
viglates its conditions,” Calhoun st that time did not
press for the application of the nullification:doctrine he had
propounded. But when in1832 the tarifi was again placed on
a proteciive basis and further that principle was affirmed
to have been adopted as a permanent one, South Carolina
issued a formal ordinance of nulification. The tariff Aets
of 1828 and 1832 were declared null and void because
beyond the power delegated to the Unifed States; and laws
were passed to prevent the collection of the tariff within
the State of South Carolina, to give to the Governor
power to call out the state militis, and to give the state
court full coofrol of all eases involved under the fariff
laws. The Union Government propared to resist; but the
conflict was settled by a compromise, The national Govern-
ment offered to reducs the tariff duties graduaily, until by
1842 the duty would beon a revenue basis. In the mean-
time the great debate between Webster and Calhoun took
place in the Senate on the nature of the Union and the
powers of the St{ates. That wag the last time when nullifi-
cation ag a constitutional remedy available to the stafes
against oppreagion by the federal Government was agsert-
ed in the United States.

“ Interposition * Doctrine Invoked
Southern states are mnow engaged in passing
resolutions in their legitfatures declaring that they would
decline .to enfarce the Supreme Court's decision in the
public school segregation cases on the ground that the
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decision invades the states’ constitutional province, The
resolutions invoke Calhoun's theory of ¢ nullification "
in fighting integration, but the states give it a milder
name; they ¢all it “interposition,” Oa 24tk January
the Governors of four Southern states—Mississippi, South
Carolina, Virginia and Georgia — met at Richmond and
made a call upon all Southern states that:
There be adopted a resolution of interposition or
protest in appropriate language against the encroach-
ment of the Central Government wupon the
sovereignty of the several states and their people.
The states are called upon to “ interpose ™ their sovereign
authority between the Federal Government and the
people and declare the Supreme Court’s desegregation
ruling void within their territorial limits. Alabama has
atready passed such an interposition resolution, saying
that the ruling is “ pull, void and of no effect in
Alabama,™ This resolution however is yet to be signed
by the Governor, who apparently does not favour it, He
said, the resolution is * just a piece of paper — there’s no
legal ground to it;™ for a state legislature to declare
Supreme Court’s decision null and void was “ like 2 dog
baying at the moon and claiming it's treed. ™

The interposition doctrine is essentially not different
from the nullification doctrine : it asserts the right of states
to resist Federal action which they may hold to bein
violation of the Federal Constitution as they understand
it. In 1814 three Southern states szid in proclamations
protesting against the conduct of the War of 1812 :

In cases of deliberate, dangerous and palpable
infractions of the Constitution, affecting the
sovereignity of a state and the liberties of the people‘
it is not only the righe, but the duty, of such state to
interpose its authority for their protection,

This shows that the idea isan old one; infact it goes
farther back. And the Southern states are now
propounding the doctrine of state interposition rather
than of nullification or secession, because the word
“ interposition >’ occurs in Madison’s Virginia resolutions
of 1798, though, to be sure, : he did not mean by it what
the states’ rights people interpret it to mean, viz,, when
any act of the Federal Government is deemed by a state
to bave exceeded its constitutional powers and encroached
on those reserved to the states, that state may decline to
enforce it, whether the act be of Congress or the
Executive or the Supre ne Court.

COMMENTS

Turkish Press Less Unfree
REPEAL OF THE PRES3 ACT DEMANDED

In the survey of the International Press Institule
referred to in a leading article in this issue the Turkish
Prese Law of 1954 was prominently mentioned, along with
our own Press Act passed in 1951 and renewed ever since,
us one severely restricting freedom of the Press. ltis
heartening to nofe, however, that though the Turkish Jaw
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itself ia not altered for the better, it provisions have been
administered by the new (Government that cams into
office two months ago in such a2 way as to cause little
bardship to the Press. There are other pressures still
exarcised as, for instance, unfair allecation of official
adverfisements among newspapers,’ a kind of pressure
we are subjected to in some States iz our own country,
but on the whole thers are much fewer restraints' based
on law thab are now imposed upon the Turkish Press, and
newspapers are allowed to express their views more freely
than before.

But thse point that we in India should note is that the
Turkish Press is not content to have this freedom on
sufferance as it ware but demands it as a right, 'and for
this purpose they insist upon repeal or suitable modifica-
tion of the Press Act, which now gives tie Govermment
power to eurtai] their freedom if it chooseg to exercise the
power. We have often heard a plea in our own counfry
that our Press Act may as well be retained on the statute
baok sinee our Government does not put it to harsh uses.
Turkish journalists aTe not deceived by such an argument.
“ They point out, ” says the Istanbul correspondent of the
“ Times™ of London, *“that while the present Press
legislation remains in force the Turkish Press will always
be at the mercy of the executive and journalists may again
find themselves the object of systematic persecntion.
The conclusion is that the freedom of the Turkish Press
will be preserved only if the existing legislation is
amendad " go as to be brought into. line with the law of
1950 which "' is certainly one of the most liberal aver
known in Turkey,'' If alatent danger can be turned into
an actual danger by the Government at its own sweet will,
it i3 a danger that must be squarely faced.

East-West Contacts
FREE INTERCHANGE OF IDEAS

In rejecting the Soviet Premjer's proposal for the
conclusion of a treaty of friendship of twenty years’ dura-
tion between the Soviet Union and the United States,
President Eisenhower pointed out that “ botk the countries
were already bound to each other by a solemn treaty—the
Charter of the United Nations,” which already covers the
three matters like non-interference in internal affairs which
are to be incorporated in the propossd treaty. What was of
far greater consequence, he observed, than any . specific
provisions in a treaty was the spirit of mutaal good-will
animating the Governments, and this 'spirit which was
craated at the summit conference of heads of States in
Geneva but which now appeared to be vanishing would
best be restored by positive action on subjects like develop-
ment of contacts between Bast and West, Mr. Kisenhower
remuinded Mr. Bulganin that ab the Foreign Ministers'
conferance * the Western Ministers proposed many con-
crete measures to bring about closer relations fsi:d batter
understanding, pone of which was accepted by your
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Government,”  the plea of the Soviet Foreign
Minister, Mr. Molotov, being that such mensures
would counstitute interference in the internal affairs
of the Hastern countries. * Consider the meuntian of
distrust and misunderstanding ", said President
Eisenhower, " that would disappear if our peoples
freely exchanged news, information, visas and ideas. " The
sentiment to whick Mr, Molotov gave expressicn at Prague,
just when negotistions were being carried on between the
U. 8. President and the Russian Premier, thal * any con-
tact between the two countries is likely to improve the
situation, " may perhaps be interpreted as some approach
to a positive response on the partof U.8, S R. to the
Woestern proposal that the -ITron Curtain would be lowerad
and something like a free exchangs of ideas, peoples and
goods be eatablished between East and West.

ARBITRARY TAXATION

Cess Under U. P. Sugar Factories Control Act
DECLARED ULTRA VIRES BY HIGH COURT

Giving judgment in three revision petitions, a
division bench of the Allahabad High Court consisting of
Mr, Justice Desai and Mr. Justica Sahai on 19th January
daclared the provisions of sec, 29 (1), (2) and (3) of the
U. P. Sugar Factories Control Acet of 1938 unconstitutional
a3 violative of the guarantse of equality before the law
emtained in Art, 14 of the Constitution and set agide the
canviction and sentence passed on Mr. Bimal Prasad,
occupier of Lord Krishna Sugar Mille Ltd., Saharanpur,
for failure to pay the cess imposed by the Act on
sugarcane.

In exercise of the powers confarred by sec, 29 (2) of
the Act, the Governor issued a notification dated Decem-
b 6, 1951, imposing a cess at the rate of thres annas per
maund on the entry of sugarcane iato the *‘ local areas”
¢ nsigting of the premises of all the 67 sugar factories in
the State duriog the crushiag season of 1951-32. The
State Government in exercise of the powers conferred by
gec, 30 issued Sugar Factories Control Rules.

The prosecution case against the applicant was that
he infringed the provisions of Rule 25-A (2) by failing to
deposit the cess impozed upon the eatry into the local area
comprising the premises of his sugar factory in the months
of November 1951 to July 1952. The cess for these nine
months, which amounted o Rs. 12 lakhs, was paid after
December, 1952.

A magistrate found the appellant guilfy of fhree
oftences each of infringing the provisions of Rule 25-A (2)
and sentenced him to & fine of Ra. 1,000 for each offence.
The conviction was upheld by the sessions judgs, though
not on identical grounds.

The main question in the case was that of the constitu-
tionality of the provisions of sec. 29. On this Their Lord-
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ships said this seetiéh not oniy eoiifefred vast powers upon
the Governor and tha State Government, but also had 1aid
dowan 1o principles for their guidance and did not control
their discretion in any manner. It was truethat under
gec. 30 (4) the rules made by the State Government under
sec. 29 (3) were required to be laid before both chambers of
the legislature ard to be amended in accoerdance with any
amendment made by them in both chambers. This only
meant that the legislature had retained some control over
the rules made by the State Government, but no such con-
trol was retained over the orders passed by the Governor
under sec. 29 (1) and (2).

Their Lordships said that under sec. 29 of the Act the
public was divided into as many classes as there were dis-
crotionary powers conferred upon the Governor and the
State Government.. The Governor undoubtedly divided
sugarcane into classes and this division could not possibly
be said to be against the provision of Art. 14 under which
dizcrimination against persons and not against property
was forbidden. But the real discrimination came in tho
State Government's being allowed fo select pervsons frown
whom the tax or the cess was to be realised. The Act itself
had done nothing, but it had conferred powers upon the
Goverpor and the State Government to do cartain acts and
there could be no difference between what it itself did and
what it got done through the Governor and the State Gov-
ernment. If what they were permitted to do amounted to
denial of equality before the law, sec. 29 must itself be
deemed to deny equality before the law.

Their Lordships said that the division of the public
permitted by sec. 29 to be narried ocut by the Governor and
the State Government into classes of persons liable to pay
a cess, of persons liable to pay a tax or a cess ab one rate
and of others paying the tax or the cess at another rate was
all arbitrary and ab the absolute discretion of tha Governor
and the State Government. Whether a person shounld pay
a tax, whebther a person should pay a cess, whether a
person was exempted from payment of cess or fax, and at
what rate the tax or cess should be paid, depended upon
notbing but the caprice of the GGovernor and the State
Government. Thers was no rational connection between
the liability of a person to pay cess or a tax or the rate at
which he should pay it and the Governor's and the State
Government's putting him in one class or the other. The
provigions of sec. 29 (1), (2) and (3) offended against
the guarantee of equality before the law. Arbitrary
taxation had been allowed by the gection.

Their Lordships said since the provisions of
sec. 29(1) (2) (3) of the Act had been found to be
unconstitutional, the notification issued by the State
Government directing the applicant to pay a certain
‘amount of a cess in monthly ingtalments and providing
for punishment for hia failure to do so was null and void.
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RIGHTS OF GOVERNMENTS
SERVANTS

* Inquiry Not Conducted Fairly "
DIsMISSED OFFICIAL QRDERED TO BE REINSTATED

Mz, T. R. Varma, who was officiating as Assistant
Controller of Exports, was involved in an alleged attempt
to bribe Mr. Twaklay, an assistant in the Miunistry of
Commerce and Industry. He was suspended on 26th
March 1953 and an inquiry was made against him by Mr,
Burn, Joint Chief Controller of Exports and Imports
under Rule 5 of the Civil Sarvice Rules, Mr. Burn
reported that the charges had been established against
Mr. Varma, whereupon the Ministry asked him to show
cause why he should not be dismissed. Mr. Varma sub-
mitted detailed criticisms of the inquiry report. The
matter was then referred to the Union Public Service
Commission, which recommended Mr. Varma's dismissal.
Accordingly, he was dismissed on 1Cth September 1954,

Mr, Varma challenged the legality of the order of
dismissal on the ground, among others, that no opportu-
nity had been given him to cross-exatine witnesses, The
Circuit Bench of the Punjab High Court in Delhi on lst
February allowed the petition, holding that “ the inquiry
was not conducted fairly or in accordance withthe rules
and the proper representation of the petitioner's defence ™
and directed the Union of India to reinstate Mr, Varma
in service.

Mz, Burn, denying the allegations of Mr, Varma, had
stated that he did inquire from the officer if he wanted to
cross-examine the witnesses, though he admitted that he
had not made any note of this on the record of the pro-
ceedings, Mr, Justice Falshaw, speaking for the Court,
said in his judgment :

In spite of the statement of Mr. Burn, I find it
difficult to believe that the petitioner who was
fighting for his career should not have been anxious
to test the evidence of the witnesses by questions in
cross-examination.

The prevailing impression left by a perusal of the
record is that the prosecution witnesses have only
been examined by a prosecuting counsel and further
than that by a prosecuting counsel who was allowed

the latitude of putting leading questions to his
witnessess.

When we come to the examination of the
petitioner, it is significant to find that it is headed
“ Cross-examination of Mr, T. R, Varma ” and that is
clearly all that. his examination amounts to, though
admittedly the replies to a few questions are quite
long. ‘

This seems to make it quite clear that he was not
allowed to make a statement in his own way.

The impression left by the record of the evidence
as a whole is that, consciously or unconsciously, the




February, 1956

Inquiry Officer allowed himself to slip into the role
of a prosecuting counsel and that whether there is
any merit in the defence of the petitioner or nat, he
was not allowed to present his case fairly or even
?ccor‘ding to the rules governing the conduct of the
inquiry,

HABEAS CORPUS PETITIONS

Detentions in Kashmir State
THE STATE LAW “HARSH" COMPARED TO THE
LAW IN OTHER STATES

Hissam ud Din Bandey and three other persons made
applications for a writ of habeas corpus in the High Court
of Jammu and Kashmir against their detention under the
Preventive Detention Act and a full bench of the High
Court disposed of these applications on 14th January
1955, All the four persons were detained “ for reasons of
security of State,” and the State's detention law provides
that although, as'under the Indian law, detenus have to
be supplied with grounds of detention *as soon as may
be” after their detention and afforded * the earliest
opportunity of making a2 representation to the Govern-
ment against the order of detention ” if the detention is
not for reasons of security of State, no grounds need be
supplied to the detenus if they are detained for security
of State reasons and if the Government thinks that the
communication of grounds will be against public interest.
In the case of the latter category of detenus, all that the
law requires is that the Government make a declaration
that they are not going to supply any groundsto the
detenus,

The Kashmir Government made a declaration to this
effect to the detenus; only made it very late, some four
months after the orders of detention were passed against
them, and in fact after they had submitted applications
of habeas corpus to the High Court. It was contended
on behalf of the detenus that, on the analogy of the
provision in the Preventive Detention Act requiring the
Government to supply grounds of detention to non-
security detenus ‘*as soon as may be,” security detenus
must be told that they are not to be supplied with such
rounds and a declaration denying the supply of grounds™
gmust be made by the Government * as soon as may be
after they have been detained, and the fact that they
were being kept in suspense for a long time vitiated the
legality of their detention, Further, it was argued, the
fact that the declaration was made some time after they
had moved the Higk Court proved that their detention
was mala fide.

The Court sympathised with the applicants but
could give them no relief. It is “ abundantly clear, ' said
the Court, “that it would have been much wiser on behalf
of the Government if they had made the declaration at an
earlier date; ™ “ it is highly .undesirable that a detenu
should remain in suspence if the making of declaration
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with regard to the supply ot non-supply of the grounds is
delayed. " But since the Act did not set a time-limit for
making such a declaration, the Court was unable to force
the Government “ to act in a manner which may be more
desirable but which the law does not make upon 1t
obligatory. " The Court had no power to reject a
declaration even if made late, It said :

It is greatly desirable that such a declaration is
made as soon after the detention order as the
circumstances permit, We cannot deny that some
time may be required by the Government to mak e
up its mind as to whether the grounds have or have
not to be supplied, but in any case the period so
required should not be umreasonably long, But we
cannot equally deny that what is desirable is not
necessarily obligatery or binding upon the Govern-
ment,

In the result the applications were dismissed — on this
ground.

Sde——

However, one of the four applicants, viz, Mir
Maghool Gilani, further complained that no order of
detention was served on him, nor wasa copy thereof
given to him, although it was specifically laid down in the
order of detention that this should be done,

It was stated in the Court by the Acting Advocate
General that a copy was delivered to the detenu which
he refused to take, “But,” the Court said, “this state-
ment is not bormre out by the record.”™ It appears that
after about 21 days of his detention, a copy of the order
was actually delivered to him in the jail, and the deteny
executed a receipt for it, “The specification of the
Kithuaz Jail in the receipt, "' the Court observed, * would
reveal that no such copy was given to him previously,
The person who delivered the notice to him in Kathua
Jail should have —if it was a fact that Gilani bad refused
previously to take delivery of the notice—made an
endorsement on the record to this effect. Nothing of the
sort has been done. In our opinion this is enough to
make the detention of Mr. Magbool Gilani improper. "
The Court added :

It may be stated here that it has been held ina
number of rulings of the Supreme Court and other
Indian High Courts that when directions as to the
execution of an order of detention are given in the
order of detention itself, those directions have to be
meticulously followed. We have no desire to find
fault with any Government in arming itself by law
with some extraordinary powers to deal with
abnormal situations or unsocial elements, such as
black-marketers, smugglets, etc,, who on account of
the exigency of the hour or regard for public interest
or safety cannot be dealt with under ordinary law,
But, at the same time, we caanot and wi_ll not lose
sight of the fact that preventive detention is a serious
inroad on civil liberties and as such any law which in
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any way curtail§ civil liberties has to be very strictly
construed. Not only that, We have to see if the
law, as it is, has or has not been meticulously followed,
and if we find even a hair's-breadth deviation made
from the express provisions of law or a slight disregard
of any direction given according to law, we shall have
no hesitation in declaring a detention under such
circumstances quite illegal. This sha!l‘ apply with
greater force here as the law here is somewhat
different and even a bit harsh when compared to the
law in force in the other Indian States. Applying
this test to the case of Mir Magbool Gilani, we find
that his detention is bad in law. '
Holding the detention both improper and inva'lzd, the
Court ordered that Gilani be set at liberty forthwith.

Duration of Detention so Fixed
AS TO LAST AFTER TdE ACT WASTO E¥PIRE

Six petitions for writs of habeas corpus were filed by
Ram Prosad Saw and others in the Calcutta High Court,
which were decided by a divisional bench of the Court
consisting of J.P. Mitter and Guha Ray JJ. on 7th January
1955, All the petitioners were detained under the Preven-
tive Detention Act as amended by the Second Amend-
ment Act of 1952, and after consideration of their cases
by the Advisory Board, the West Bengal Government
confirmed the detention order and directed that the de-.
tenus be detained for twelve months (the maximum
period allowed under the Act) from the date of detention.
But the Detention Act, under which the order of dete‘ntion
was passed, was itself to expire before the expiration ?f
a period of 12 months for which they were to remain
under detention according to the confirmation order
( though by a later Amendment the life of the Act was
extended for three years more). The common point of
law involved in the petitions was: *' whether the order
confirming the order of detention and fixing the duration
of detention at 12 months from the date of commence-
ment of the detention, as a result of which the detention
is to end on a date subsequent to the expiry of the Act,
is illegal. ™

Both the Judges came to the conclusion that the ap-
plications should be dismissed, but for different reasons.
Dealing with the application of Sanat Hazra, Mitter J. said:

It seems to me clear . ., that an order of detention
for a period beyond the life of the temporary Act
under which it is made is illegal. To continue the
detention of a person beyond the life of the Act
under which it is made would be contrary to the
provisions of Art, 22 (4},

It is also clear to me that an order of detention
beyond the life ocf the temporary Act concerned
cannot be made in anticipation of the life of the Act
being extended by an amending Act.. Therefore such
an order can be successfully impugned before the life
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of the temporary Act is extended by subsequent
legislation. Once, however, a fresh life is given to the
temporary Act by subsequent lagislation, the original
order of detention, on the score that it was for a
period beyond the life of the temporary Act under
which it was made, cannot be challenged, for then
the order as well as the consequent detention must
be deemed to have been. under the original Act, as
amended.
In support of this reasoning Sham Rao ». District Magi-
strate, Thana, A. I. R. 1952 S. C. 324 was cited, and as in
the instant case the detention was challenged after the
1952 Act had been replaced by the 1954 Act, the Judge
keld that the detention was not illegal.

Guha Ray J. also held that the detention of the five
other applicants, whose applications he considered in
particular, was not illegal, but he arrived at the conclu-
sion by a different route, He did not-agree with the
dicta of the Supreme Court in the three cases cited before
him that “ the over-all time-limit for an order of deten-
tion is fixed by the life of the Act and that an order of
detention would automatically come to an end with the
expiry of the Act itself, ™ because of sec. 1{3) of the Act
* which the Supreme Court did not consider it necessary
to take into account.”™ (The section declares that the
Act shall cease to have effect on a certain date ‘¢ save as
respacts things done or omitted to be done before that
date.”™) In'giving an additional reason for his conclusion,
Guba J. said :

Where the authority acts in excess of its powers, it
acts not without jurisdiction but beyond the limits ot
its powers, and therefore illegally, in exercisz of its
jurisdiction, and therfore only what is in excess of its
legal powers becomes illegal and not the whole of the
order. ... Inother words, the illegality in such a
case attaches not to the whole order but only to that
part of the order which is in excess of the powers. ..
( Therefore ) the entire order of detention, the dura-
tion of which is fixed for a period going beyond the
expiry of the Act, cannot be held to be void ab initio,
but only that part of the order which goes beyond
the expiry of the Act becomes illegal on the actual
expiry of the Act, but as the Act did not in fact
expire, no part of the detention in any of these cases
bas become illegal.

All the petitions were thus dismissed,

Detenu’s Right to a Hearing
COULD BE HEARD PERSONALLY AND NOT
THROUGH COUNSEL

Jawrilal and three other persons were detained by
an order of the district magistrate of Pali in Rajasthan on
4th August 1954, Their cases were placed before the
Advisory Board and on this body advising continued
detention of the detenus, the order of detention was
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confirmed by the State Government. Thereafter the
detenus filed habeas corpus petitions with the Rajasthan
High Court challenging the order mainly on the ground
that the Advisory Board gave them no opportunity of
being heard, to which they were entitled under sec. 10
{ 1) of the Preventive Detention Act, 1950,

In the petitions it was stated that the petitioners
wanted to be heard themselves or through their counsel,
but it came out in the hearing of the petitions that the
petitioners had engaged counsel to plead their case before
the Advisory Board and they wanted the Board to hear
their counsel, Sec. 10 (1) provides that the detenu bz heard
if the Board itself considers it essential to hear him or if
the detenu himself desires to be heard, and sec. 10 (3)
provides that the detenuis not entitled to be heard
through counsel, It was contended on behalf of the
petitioners that though their prayer was only that their
counsel be heard, it amounted toa desire on their part
to be heard personally if not by counsel, particularly
because the words in sec. 10 (1) were very general: ' if
the person concerned desires to be heard " As after
these words the word ** personally " does not occur, it was
argued that if 2 detenu expressed a desire to be heard
through counsel even if he did not express a desire to be
heard personally, the prayer that his counsel be heard
must amount to a desire on the part of the detenu to be
heard and, therefore, the Board must give him a hearing.

Wanchoo C. J. and Modi J. rejected this contention
and dismissed the petitions on 7th April last. Their
Lordships said :

To say that these words [insec,10(1)] meana
desire to be heard either in person or through counsel
would be to overlook sub-sec. (3 ), on account of
which a detenu can never claim to be heard through
counsel. We see no reasen why the Advisory Board
in a case like the presznt where the prayer was only
that counsel be heard should presume that the
detenus desired to be heard themselves and should be
sent for. Reading sub-secs. (1) and (3) toget]:%er.
there can be no doubt in our mind that the intenticn
behind the use of the words appearing in sub-sec.
(1) was that the detenu, if he desired to be heard
personally, would be entitled to be heard by the
Board. . . . In the circumstances if the Board' rejected
the prayer ( that their counsel be h'eard ), it cannot
be said that it failed in carrying out its statutory duty
of hearing the detenus in petson on their parts.

CRIMINAL PROCEDURE, SEC 144

Freemdom of Speech and Assembly

Prohjbition Order Served on Dr. Ram Manohar Lohia
ORDER DECLARED ILLEGAL AND INVALID

When, on 1ith April last year, Dr, Ram Manphar
Lohia, the well-known Socialist leader, was addressing 2
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pablic mecting on the palo grounds in Imphal { Manipuc
State}, the district magistrate appeared on the scene, told
him thit an order under sec. 144, Cr. P, C., prohibiting
public meetings was in force in  that area, and asked him
to stop his speech. Dr, Lohia, however, refused to do so.
Thereupon the distcict magistrate declared the assembly
unlawful and commanded it to disparse, Dr. Lohia and six
othzr persons persisted in holding the meeting, They
were consequently placed under artest under secs. 143, 145
and 183, L. P. C. They then applied for a writ of habeas
corpus, alleging that they were wrongfully and llegally
arrested.

Io the first information report it was srated that
*s2ven persons held a public meeting, " that wilitin about
5} yards from the place where they were holding the
meeting there was nobody except two or three persons
who also hurriedly left the place at the sight of the inspec-
tor general of police and district magistrate coming near
them.” In his judgment (26th April 1955 ), Brij Narain
J. C. said that from this document it could be inferred thax
**the meeting which was being addressed by Dr. Lohia
thus appears to have been attended only by the seven
patitioners. ”

The object of the meetiog was implementation of the
rights conferred by the Manipur State Constitution Act,
1947, under which **the Maharaja agreed to become a
consticutional ruler,” After merger, the State Assembly
was dissolved and the Council of Ministers ceased to
function, but the Constitution Act itself was not repealed
but “kept intact. " It meant therefore that the Assembly
and the Ministry were ' temporarily disbanded,” and
“r:quests for their restoration would not be deemed to
b:illegal,” This being the object of the meeting and of
the general agitation of which the meeting formed a part,
the meeting could not be said to have been held for an
unlawful purpose.

Could the meeting then be dispersed. considering
the circumstances in which it was held ? On the general
principles, His Lordship said :

There is no doubt that magistrates are empowered
under sec, 144 (3), Cr, P, C, to temporarily override
private rights for the preservation of the public
tranquillity as the preservation of public peace isa
paramount function of the Government, The main
question which therefore arises for determination in
this connection is whether there was any apprehension
of a breach of public peace, if one man were to address
a gathering of seven persons only, and whether any
restriction could be Ilegally impased, even under sec.
144, Cr. P. C, on fundamental rights allowed to the
citizens of the Indian Union under Art, 19(1) (a)
and (b)) under such circumstances,

There is no doubt that ordinarily the question
whether there exists sufficient ground for apprehen-
sion of a breach of peace isto be decided by the
magistrate who promulgates an order under sec. 144,
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Cr, P.C. But it is settled law that where there is no

apprehension of 2 breach of peace, a magistrate should

not restrain the liberty cf private individuals by
means of an order under this section, vide. Thakin

Aung Bala ». District Magistrate, Rangoon (1939), in

which it has been laid down that, “ The magistrates

should bear in mind that every citizen has a right to
ventilate his grievances, either in the public orin
private and ask for redress, and this right cannot be
curtailed so long as it is exercised in a lawful manner,
and it is illegal assumption of power to issue an order
under sec. 144, Cr. P. C,, on a pretended apprehension
of danger of the breach of public peace.” ... InInre

Srikanta Iyver (A.IL R.1937 Mad. 311) it was held

that where interference with the right to speak is

expected, opponents should be prohibited from
interfering under sec, 144, Cr. P. C,, and not the other
persons from speaking.

Turaing to the meeting addressed by Dr. Lohia,
which was declared an unlawful assembly, His Lordship
said ;

In the present case, as has been pointed out, there
were only seven persons present at the meeting and
the number of persons going on the road does not
appear to be appreciable, and so it cannot be said that
there was any apprehension of a breach of peace or
danger to public tranquillity on this occasion.

The present petitioners numbering seven were trying
to gat the provisions of law (Manipur State Constitution
Act 1947 Y acted upon and they were not using any
criminal force and so their assembly could not possibly
be deemed to be an unlawful assembly, and their
T ght to freedom of speech and right of assemblage
could not legally be curtailed as was done in this
case, As the order under sec. 144, Cr, P. C., issued
in this case was not a legal and valid order, no
prosecution under sec, 188, I. P. C,, could legally
ensue for disobedience of this order,

The result is that the present petition must be
allowed and the petitioners are set at liberty and the
commitmens order under secs. 143, 145 and 188,
I P. C. against them is quashed.

BOMBAY INDUSTRIAL
RELATIONS ACT

Labour Court Judge's Order Upheld

A Division Bench of the Madhya Bharat High Court
consisting of Justice Mr, V, R. Nivaskar and Justice Mr.
3. M. Samvatgar dismissed on 18th January a writ petition
made by two employees, Janardan and Daichand of
Hukumchand Mills, Indere, challenging the validity of
the order of the Labour Court of 19th March 1954, that
‘'when a representative waion was appearing in the case as
representing the employees, no individual worker could
be allowed to appear and to conduct the procsedings.
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The principal contention raised by the counsel for the
petitioners was that the provisions of gecs. 27 A, 30 and 33
of the Bombay Industrial Relations Aot were void as being
in conflict with the fundamental right guaranteed by the
Consgitution. [sec. 27 A of the Bombay Industrial
Relations Act, 1946, an " Aect to regulate the
relations of employers and employees, ” ato, says:* Save
as provided in secs. 32 and 33, no employes shall be
allowed to appear or act in any proceeding under this
Act except through the representative of employees ”
Sec. 30, in stating who shall be allowed to appear or act
as the representative of employees in an ingdustry in any
local area, gives firat preference to “ a representative union
for such industry,” and sec, 33, which gpecifies the
proceedings in which employees can appear “through any
person ¥ contains a proviso in the following terms:
... no employee shall be entitled to appear through any
Detson in any proceeding under this Act in which a repre-
sentative union has appeared as the representative of
employees. ” Sac, 32, which gives power to an Industrial
Court ete. to “ permit an individual, whether an emplo-
yee or not, to appaar in any procsedings " before it, also
cohtaing a proviso to the effect that * no such individual
shall be permitted to appear in any proceeding in which a
representative union has appeared as the representative of
eraployees.” ] On these grounds it was prayed that the
order of the Labour Court Judge be quashed and set aside
as being arbitrary and against natural justice.

In giving their judgment Their Lordships, after
dealing with the facts of the case, said that in the present
case thera was no such conflict between sec, 27 of the
Bombay Industrial Relations Act which relates to “ illegal
strikes ™ and secs. 23 and 24 of the central Industrial
Disputes Act of 1947, an “ Act o make provision for the
investigation and settlement of industrial digputes, " ste.,
which relate respectively to “general prohibition of strikes
and lock-outs™ and “illegal strikes and lock-outs,” The
preambles of those two enactments showed that the
Bombay Industrial Relations Act was wider in scope and
sought to regulate relations of employers and workers and
to congolidate the law relating to industrial disputes,
while the Industrial Disputes Act wags mainly enacted
to provide settlement of industrial disputes only.

Dismissing the petition, Their Lordships observed that
under the provisions of the law, labour was represented by
a repregsntative union and it could not be argued that when
such a union was representing it and the individuals were
not permited to appear, the proceedings were vitiated on
the ground that they were opposed to the principle of
natural justice, *Though the individual is not allowed to
appear a8 an individual, he is represented in fact by a
representative union and an order passed in a proceeding
in which the union had in faet participated and appeared
on behalf of the employee cannot be held to be void and
against the principle of natural justice. ”

—— p——
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BOMBAY LAND REQUISITION
ACT

Accommodation for Officers of Public Utility Concerns
# A PUBLIC PURPOSE ” UNDER THE "ACT

The Supreme Court on 17th January upheld a
Bombay Government's order requisitioning accornmoda-
tion for housing an officar of the State Road Transport
Corporation by quashing the decision of the Bombay High
Court thereon,

In May 1952, the Bombay @Government had
requisitioned the accommodation by an order under sec. 5
of the Bombay Land Requisition Act of 1948 for a * public
purpose, ” namely, © for housing an officer of the State
Road Transport Corporation, which is a publie utility
gervice. ”

The respondent, Mr. B. S, Nanjee, filad a writ
application under Art. 226 of the Constitution in the
Bombay High Court for getting aside the Bombay Govern-
ment's order. A Judge of the Bombay High Court set aside
the order and later a Division Bench affirmed this dacision
in an appeal preferred by the Bombay Government. The
order was set aside by the High Court on the principal
ground that the requisition was not for a publie purpose
and, therefore, could not have been made under the
Land Requisition Act.

The opresent appeal to the Supreme Court was
preferred by the Bombay Government against the High
Court decision. Allowing the appeal, Mr. Justice Imam,
who delivered the the judgment, observed that the only
point argued before them was whether the regquisition was
for a public-purpose or not. It was not disputed before
them that the Road Transport Corporation was a public
utility concern and was governed by the provigions of the
Act. The activities of the Corporation were so interlinked
with its successful functioning as a Road Transporg
Corporation that requisitioning or acquisitioning of pro-
perty to advance and ensure those activities must be
regarded as for a public purpose, It would not be sufficient
merely to establish the Corporation, It had to have an
adequate and efficient staff, living accommeodation for whou
would be an absolute need of the Corporation,

Mr. Justice Imam further observed ihat in the present
cage the Corporation was & publie utility concern and the
general interests of the community were directly and
vitally concerned with its activities and its urder-
taking. Providing living accommodation for its
smployees was a statutory activity of the Corporation and
it should, therefore, be held thab the impugned order was
walidly passed under the Land Requisition Act,.

HYDERABAD SALES TAX AGT

Imposition of Tax Disallewed

A Division Bench of the Hydsrabad High Court con-
sisting of Mr. Justice M., A. Ansariand Mr, Justice
P. J. Reddy on 20th January held that the Hyderabad le.
gislature "' cannol, by enacting the Sales Tax Act,” tax
transactions of sale or purchase in other States,

Their Lordships were disposing of a writ petition
filed on behalf of the Bajrang Jute Mills at Guntur
(Andhra Btate) against the assessments madse on them by
the Sales Tax Officer, Hyderabad, amounting to over Rs.
25,000 for the period April 1, 1933, to Sepbtember 30, 1954 ,

The assessment was in respect of supply of gunny
bags to the cement factory at Shahabad run by the Asso-
ciated Cement Companies of Bombay,

The contention of the petitiouer. was that the sale of
gunny bags was effected outside Hyderabad and the tran-
gaction being between the petitioner at Guntur and the
Associated Cement Companies in Bombay, it could not be
subjected to sales tax in Hyderabad.

Allowing the petition, Their Lordshipe observed that
the facts -of the case showed that the sale was effected aut
Gunbur and purchase was mads in Bombay and, therefore
the Hyderabad Legislature could not, by enacting the
Sales Tax Aot tax transactions of sale or purchase in
other States, )

They, therefore, guashed the order of the Sales Tax
Oficer, Hyderabad, and issued a writ of mandamns di-
recting that the tax should not be collected for any further
transactions which the Bajrang Jute Mills might enter
into with the Associated Cement Companies in Bombay,
the purchase and ssle taking  placs  outsidy
Iyderabd.

SEARCH FOR INCRIMINATING
DOCUMENTS

n Testimonial Compulsion " in an Indirect Way

Mr. Swarnalingam Chattiar was in the first instance
ordered by the sub-inspector of Karaikudi to pioduce
certain documents but he made a petition to the Madras
High Court asking for the quashing of that order on the
ground that it offended Art. 20 (3) of the Constitution,
which says that " no person accusad of any offence shall
be compelled to be a witness against himself,” The
Court allowed the application, following a decision of the
Supreme Court in M. P. Shairma ». Satischandra { A.J R,,
1954 5. C. 300). The Court observed that the guarantee
under Art. 20(3) would extend to any compulsory process
of production of cvidentiary documents which are
reasonably likely to support a prosecution against the
accused.

After this happened, the sub-inspector filed a petition
in the court of sub-magistrate of Karaikudi asking for a
search watrant, so that the premises of Karaikudi Railway
Out Agency may be searched and the documents men-
tioned i 2 list may be seized and produced before the
court, On this petition the court ordered notice to the
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petitioner to show cause why the premises in question
should not be searched, Against issue of the notice the
petitioner came in revision to the High Court.

Mr. Justice Somasundaram, in his judgment ( A, I R.
1955 Mad. 716), said :

The notice to the petitioner to show cause why his
premises should not be searched practically amounts
to stating that either he produces the documents or
else the premises will be searched. To avoid the
search the petitioner is likely to come forward with
the production of the documents himself. Instead of
directly compelling bim to produce by means of a
summons, this notice to show cause will practically
have the same effect in an indirect manner. This
notice, therefore, will amount to a testimomal
compulsicn and will stand on the same footing as the
summons to produce the same documents.

The notice, therefore, issued to the petitioner to
show cause why his premises should not be searched
1s unsustainable and 1s hereby quashed,

WRIT OF MANDAMUS

When a Writ can be Issned

. Mr, Rabinjra Kumar Purkayastha of Imphal was
given a lease for carrying on teak operations ina part of
the Burma Border Forest by the forest officer of thi:
Government of Manipur. He deposited Rs, 1000 es
security for payment of royzlty and monopoly fee, ani
began teak operations in that area and actually felled a
number of trees. But later the forest 6fficer, withour
levelling any charges against the contractor, prohibitzd
bim and his men from entering the forest and carrying
on teak operations on the ground that the Government
had decided to settle the forest by calling tenders.
Thereupon Mr. Purkayastha maved the High Court for a
writ of mandamus asking that he be allowed to carry
on the teak operations as provided in the lease. H.:
contended that otherwise he would suffer big financial loss
on account of not getting the profit to be earned by the
contract, on account of investment on labour utilised for
the operation and on account of the risk of failure to
keep up his contracts with timber merchants of other
places.

Mr. Justice Brij Narain J. C. on 20th June 1955 rulel
that *thisis a fit case in which a writ of mandamus
should be issued " and made the rule nisi absolute. He
held that the rights acquired by the petitioner by the
lease deed constituted property, and that in being com-
pletely ousted from the forest he had suffered deprivatio 3
of property forbidden by Art. 31 ( 2) of the Constitution.

It was urged on behalf of the respondents that the
petition for a writ of mandamus should not be allowed s
the petitioner could obtain relief by enforcing his alieged
contract in a court of law, But His Lordship did nor
accept the contention, holding that *the petitioner is
likely to be ruined if heis forced to follow the remedy
of a suit,” In Buddhu », Municipal Board, Allahabad
{ A, I.R, 1952 All. 753) it was held that where a speedy
decision is desirable, a petition ( for a writ of manpdamus )
can be entertained even though there is another remedy
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by way of a suit. In Rakhaldas Mukherjee ». S. P.
Ghosh { A. L R., 1952 Cal, 171 ) it was held that where
an alternative remedy is too costly or ineffective or
entails such delay that the applicant would be irreparably
damaged or the remedy might prove valueless, a writ of
mandamus should be issued. In Sobhagmal ¢, The
State [ A.1. R, 1954 Raj. 207) it was held that where

the facts were not in dispute and the remedy by way of a
suit could not have been equally beneficial, effective and
convenient, the application for a writ of mandamus was
maintainable. IHis Lordship said :

As the action of the respondents in ousting the
petitioner from the contracted forest deprives him of
his valuable property without any compensation, it
becomes clear that the petitioner's fundamental rights
under the aforesaid Articles of the Constitution
(Are.19(1) (f) and Art, 31 (1)and (2)] have
been infringed.

In cases of invasion of fundamental rights it is
not merely a power but a duty of the High Court to
grant telief by the issue of prerogative writs under
Art. 226 of the Constitution, The High Court will
exercise the utmost restraint in interfering with the
acts of the executive. But where the High Court is
satisfied that the fundamental rights guaranteed by
the Constitution have been violated by any act or
order of the executive it is the sacred duty of tre
High Court to set it aside, The High Court has
power to do this under Art. 225 by issuing a writ or
any appropriate order so that a wrong done by the
order of the Government may be remedied

NOTE

South Africa’s Group Areas Act
RIGHTS OF INDIAN SETTLERS

In a memoranduin submitted to the Government of
the Union of Sruth Africa, che South African Inscitute of
Race Relations, a very influential body, makes a strong
plea for the preservation ot the rights of Indian settlers,
with particular reference to the Group Areas Act. It says:

Much of the present law affecting Indians will
have to be changed, and discrimination on raciil
grounds will have to be abandoned, if the rights to
which South African Indians are entitled can be
exercised. Indians must be regarded and treated as
members of the multi-racial community of South
Africa, and their political rights and representation
in central, provincial and local governments ought
to be officially recognised. The Indian community
is likely to suffer more severely than any other racial
group from the effects of the Group Areas Act,
Disregard of Indian rights may drive the Indians, and
other non-Europeans, to make a common causc
against the White group.

The only ultimate remedy for this dangerous
situation is the general ccceptance of the idea of a
common multi-racial society, the granting of common
rights, and the building up of inter-racial solidarity,
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