CONFIDENTIAL.

CONSTITUENT ASSEMBLY OF INDIA

PROVINCIAL CONSTITUTION COMMITTEL
Memorandum on the Principles of & model Provincial Constltution

PART X
GOVERNORS' PROVINCES

CHAPTER I

The Provincial Executive

_. Governor.—For each Province there shall be a Governor to
‘elected directly by the people on the basis of adult suffrage.

- [Note.—The Committee were of the opinion that the election of
the Governor should, as far as possible, synchronize with the general
-election to the Provincial Legislative Assembly. This may be difficult
to provide by statute, because the Legislative Assembly may be dis-
solved in the middle of its térm.]

\V* 2, Term ol Office.—(1) The Governor shall bold office for s term
of four years, except in the event of death, resignation or removal.

X2) The Governor may be removed from office for stamw-
behaviour by impeachment, the charge to be preferred by the Frp-
.vincial Legislature, or where the Legislature is bicameral, by the
Lower House of the Provincial Legislature, and to be tried by the
Upper House of the Federal Parliament, the resolution in each cuse
to be supported by not less than two-thirds of the totsl membership
‘of the House concerned.

(5.31\ ',I.‘-hg Governor shall be deemed ayg Sacated his office by
continued absence from duty o contin pacity or failure to
discharge: his functions for a period exceeding four months.

(4) The Governor shall be eligible for re-election once, but only
once.

~ 3. Casual vacancies.—(1) Casual vacancies in the office of Governor
shell be filled Ry election by the Provincial Legislature on the sysiem
of proportional \representation by meuans of the single tranefernble
vote. The persoy so elected shall hold office for the remainder of Lis
of office.

predecessor’s

(2).11) the ever vernor's absence from duty or incapucity
ol kilure to digch s functions for a period not exceeding four
nvnths, th Aelt of the Federation may appoint such person as

he thin ischayge the Governor's functions until the Governor's
feh@ «6/duty or until the Governor is elected, as the case may be.
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4. Age quaﬁﬂcatlons.—l]\elv citizen of the IFederation of India who-
hus reached his 35th year of age shall be eligihle for election as.

)Nemor

5. Disputes regarding election.—Disputes regurding the election of a
Giovernor shall be enquired into. und determined by the Supreme Court
of the Federation,

7 Conditions of Governor's office.—(1) The Governor shall not
fp/u wember of the Provincial Liegistature and if a member of the

WIM Legislature be elected Governor, he sha,ll be deemed to-
ve vacated his seat in that Legislaturs, .

(2) The Governor shall not hold any other office or position of
ctuolument,

{3) The Governor shall have un official residence and shall receive
such emoluments und allownnees a8 may be determined by Act of the
1’1lcwmc1ul Leglslntme and -until then such as are prescribed in
Schedule , , . .

(4) The emolumenta and allowances of the Governor shall not Le

dinyh !:ed/llaung hin term of office.

¥ecutive authority of Province.—The executive authority ol
lha I‘mvuwe shall be exercised by the Governor either directly or._
through officers subordinate to him, but this shall net prevent the
Federal Parliament or the Provincial Legislature = from conferring
functions upon subordinate authorities, nor shall it be deemed to-
transfer to the Governor any functions conferred by any existing
Indinn law on any court, judge or officer or local or other authority.

8. Extent of the Executive authority of Province.—Subject to tle
provisions of this Constitution M of any {upecial ,1greem\ﬂ13 the
executive authority of ench province shall extemd=t5 ihe matterd with
respect to which the. Provincial Legielature has power to make latvs.

[Note.—The reference 1o -special agreements m./l/lns provision
vequives a word of explanation. It is possible thav.in the future there
may be Indinn States or groups of Indian Stateé desiring to have a
common wdministrntion with a neighbouring Provinde in certain speci-
fied matters of common interest. In such cases, the Rulers concerned
nny by a specigl agreement cede the necess'a-r_v jurisdiction to the
Province. Needless to say, this will not interfere with the accession
of the State or Stutes concerned to” the TFederation, because ile
m'vcﬁﬁi o the Tederation will be in respect of Federal subjects,
,\\h Mo ~tession of jurisdiction contemplated here is m respect of
j‘l wiiy subjects.

=, Oouncll of Ministers.—There shall be a council of ministers to
md and advise the Governor in the exercise of his functions except in
so far as he is by or under this Constitution 1equned to exercise his
funetions or any of them m his discretion.

[Note.—For the most pmt the Governor will act on adyice, buf
le is required to act in his discretion in the following matrers:—

7 t1) the prevention of any grave menace to.the peace and {ran-
Guillity ol’ the Trovince or any part thereof [clause 13(2) of this Part],

_—"’-—-
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(2) the summoning and (]issn;h'ing of the Provincial Tepislature
{clause 20 of this Part), )

- {3) the superintendence, direction, and control of electiont [clause
22 proviso (2) of this Part], :

(4) the appointment of the Chairruan and the members of the
DProvineial Puablic Service Commission and of the Provincini  Auditor
General (Fart I1T), )

It is to be noted that the Governor, under the proposed Constitu-
,tion, is to be elected by the people, so that he is not likely to abuee
his “‘discretionary’’ powers. ] _

.- 10. If any question arises whether a natter is one for the Governor's
“~fiscretion or not, the decision of the GGoverner in his diseretion shall
_be final. ‘

N

v "11. The question whether any, amnd, if so, what advice was temler-
~ed by the ministers to the Governor shall not be enquired into in any
court. .

Y . .
¥ 12.~Other provisions as to ministers.—The Governor's ministers
sball be chosen and summoned by him and shall hold office during
“Dis_ pleasure.

'13. (1) A minister who for any period of six consecutive. months
is a0t a member of the Provincial Legislature shall at the expiraiion
#of that period cease to. be a minister, :

(2) The salaries of ministers shall be such as the Provincial Legie
lature. may from time to time by Act determine, and, until the Pro-
vincinl Legislature so determine, shall be determined by (e
Governor:

Provided that the salary of a minister shall not be varied during
his .term"of office, : .

-+~ . 14. Conventions of responsible Government to be observed.—In the
appoiniment of his ministers and his: relations with them, the
Governor shall be generally guided by the conventions of responsible
Government as set out in Schedule,. .. .. ; but the validity of any-
thing done by the Govermor shall not be culled in question on the
ground that it was done otherwise than in accordance with these
conventions.

" [Note.—Schedule......... will take the place of the Iustrument of
Instructions now issued to Governors.]

15. Special responsibilities of Governor.—(1)} In the exercise of
his responsibilities, the Governor shall have the following special
responsibility, namely; the prevention of any grave menace to the
peace and tranquillity of the Province or any part thereof.

(2) In the discharge of his -special responsibility, the (iovernor
shall act in his discretion:

Provided that if at any time in the discharge of his special respon-
sibility he considers it essential that provision should be made by
legislation, but is unable to secure such legislation, he shail make =
report to the President of the Federation who may thereupon take
such nction ns he considers approprinte nnder his emergency powers.
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Y 1. Advocate-General for Province.—(1) The Governor shall
uppoint o person, being cne qualified to be a judge of » High Counrt,

" 1o he Advocate-General for the Province to give advice to the Proviu-
ciwi Government upon legal matters,

(2) The Advocute-General shall retire from office upon the resigna-
tioh of the Prime Minister, but may continue to carry on his duties
until u new Advocnte-General shall have been appointed.

(3) The Advocate-General shall receive such remuneration as the
Governor may determine.

17. Conduct of business of Provincial Government.—All executive
" action of the Government of & Province shall be expressed to be taken
tp the name of the Governor.

18. Rules of Business.—The Governor sholl make rules for the
Juore convenient transuction of the business of the Provincial Govern-
" 1ueént and for the allocation of duties among Ministers,

CHAPTER II
s . The Provincial Logislature

' T wm
: ‘: ?9. Constitution of Provincial Legislatures.—(1) There shail for
ovgty Province be a Provincial Legislature which will consist of the
®tovernor snd the l.egislative Assembly; in the following Provinces,
there shall, in nddition, be a Legislative Council (here enumerate those
_Yrovinces, if any, which désire to have an Upper House).

{2) The representation of the different territorial constituencies in
the Legislative Assembly shall be on ihe basis of population and shall "
be on & scale of not more than one representative for every lakh of the
population, subject to a minimum of 50 for any Province.

The elections to the Legislative 'K;s;;-l;ly shall be on the basis of
adult suffrage, an adult being a person of not less than 21 years of
age. . .

(3) Every Legislutive Assembly of every Province, unless sooner
dissolved, shall continue for four years from the date appointed for its
first meeting.

(4) In any Province where the Legislature has an Upper House,
the composition of that House shall be as follows :—

(u) The total numerical strength of the Upper House shonld not
exceed 25 per cent. of that of the Lower Fouse.

(1) There should be within certain limits functional represen-
tation in the Upper House on the lines  of the Irish
Constitution, the distribution being as follows : —

one-half to be elected by functional representation on the
Irish model; '

one-third to be elected by the Lower House by proportional
representation ; .
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one-sixth to be nominated by the Governor on the advice of
his ministérs.

[Note.—Under the existing Constitution, Madras, Bowmbay . BHengal,
the U, P., Bihar and Assam have 2 Houses and the rest 1. It was
agreed that the members of the Constituent Assembly from each
Province should vote separately and decide whether an Upper House
should bg instituted for,{ﬂe Province. There is to be no special repre-
sentation<in @’a 'llsgg ivd Assembly either for universities, or for
labaur { grfor en \

A .
iy rl). o ‘Eosi(ﬁog of Provincial Legislatures, etc.——The provisions
Uor th¢” meéting, prorogation snd dissolution of the Provincial Legisla-
pret é%telatiohs between the two Houses (where there are two
.“Hougbs¥ the mode of voting, the privileges of members, disqualification
-.fhﬁ)it membership, parliamentary. procedure, including procedure in
{\financia] matters, ete., shall be on the lines of the corresponding
provisions in the Aect of 1935. ~
21, Language.—In the Provincial Legislature, business shall be -
transacted in the Provincial language or languages or in Hinduslani

(Hipdi or Urlu) or in English. The Chairman (where theigd 16 an

Upper House) or the Speaker, as the case may be, shall make arrange-
ments for giving the House, where he thinks fit, & summary of the
speech in a langnage other than that used by the member and such
summary shall be inclrjded in the record of the proceedings of the
House, - y .

23, rrwi or + the Provincial Legislature.—The Provincial .
Legislatur, ma&', om time to time make provisions with respect to

all or any of’ the following matters, that is to say,
A LA :

/'t

[/ the delimitation of territorial constituencies;

R
(b).tfle/ quelifications for the franchise and the preparaiion of
N electoral rolle;

A
e bhé‘qualiﬁcations for being elected as a member of either
) \ ouse ;

"ot
{d).-the filling of casual vacancies in pither House ;

_’(é) the conduct of elections under this Constitution and the
: methods of voting thereat;

(f) the expenses of candidates at such elections;

{g) corrupt practices and other offences at or in connection with
such elections;

(b) the decision of doubts snd disputes arising out of or in
connection with such elections;



g
() wutters anciliary to any such matter as aforesaid :
Provided

(1} that no member of the Lower House shall be less than 25
years of age and no member of the Upper House shall
be less than 85 years of age;

(2) that the superintendence, direction, and control of electlons
including the appointment of election tribunals °shall
be vested in the Governor acting in his discretion.

CHAPTER HI
Legislative powers of the Governor

N 28, vy If at any titme when the Provincial Legislature is ‘not in
« sesaion the Governor is satisfied that circumstances exist which render
W upéeamuy for him to take immediate action, he may promulga.w suel
ordinances as the c!rcumstnnces appear to him to require,

/"/ {2} An ordinahce promu]gu.ted under Lhis clause shall have - the
sume’ force’ and effect as an Acl of the Provincial Legislature asaented
lo by the Governor, but every such ordinance—

(a) shall be laid before the Provincial Legmlatule and sha.ll cease
_to operate at the expiration of six weeks from the re-
nssembly of the Provincial Legislature, or if before _the
expiration of that peried resolutions disapproving it are
passed by the Legislature, upon the passing of the second
of those resolutions; and

(b) may be withdrwn at any time by the ‘Governor. |

(3 If and in so far a8 au ordmance under this clause makes anj
+ provision which the Provincial TLegislature would not under thl:!
Constitution be competent to enact, it shall- be void.

[Note.—The ordinance-making power has been the subject of oreat
criticism under the present Constitution. Tt must however be pomted
ont that civcumstances mayv exist where the immediate promulgation
of & law is absolutely neressary and there is no time in which to
summon the DProvincial Legislature. In 1925, Lord Reading found it
necessary to make an ordinance aholishing the cotton excise dutv when
such action wns immedistely and imperatively required in-the interests
of the country. The Governor who is elected by the' people and who
has normally to act on the advicé of ministers responsible to the T.egis-
Inture is not at all likely to abuse any: ordmance—malung power with
which he may be invested. . Hence the proposed prowsmn ]

CHAPTER IV -
Ezcluded and Partially Exeluderl‘Ar_ea_s

[Tl;e provisions of this Chapter canniot be framed uutil the Advisory
Committee has reported.]
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PART I
The Provincial Judiclary

.# 1./The provisions of the Government of India Act, 1935, relating
*to the High Court should be adopted mutatis mutandis; but judges
should be appointed by the President of the Federation in consultation
/with the Chief Justice of the Supreme Court, the Governor of the
Province .and the Chief Justice of the High Court of the Province
(except when the Chief Justice of the High Court himself is to be

appointed).

2. The judges of the High Court shall receive such emoluments and
allowances as may be determined by Act of the Provincial Legislature
and until then such as are preseribed in Schedule.............

3. The emoluments and allowances of the judges shall not be
\ diminished during their term of office.

Ny _ PART IO
\frovingi(alfrilblic Service Commission and Provincial Auditor-General

Provisions regarding Public Service Commissions and Auditors-
~eneral should be inserted on the lines.of the provisions of the Act of
1935. The appointment of the Chairman and members of each Pro-
vincial--Public Service Commission and of the Auditor-General should
be vestgd in the Governor in his diseretion.
/ .

PART IV .

Transitional Provisions

yi . Any”person holding office a8 Governor in any province imme-
«diately before the commencement of this Constitution shall continue
as such and shall be deemed to be the Governor of the Province under
» this/Constitution until-a successor, duly elected under this Constitution,
_gasumes office. :

" 9! There should be similar provigions, mutatis mutandis, in respect
" of the Council of Ministers, the Legislative Assembly and the Legisla-
. tive Council (in Provinces which decide to have an Upper House).
[Note.—These provisions are necessary in order that there may be
a Legislature and a Government ready to take over power in each
Province as soon as this Constitution comes into force.]

8. The Government of each Governor’s Province shall be the
gnecessor of the Government of the corresponding Province immediately
before the commencement ‘of this Constitution in respect of all

property, assets, rights and labilities.
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