
CONFmENTIAL. 

CONSTITUENT ASSEMBLY OF INDIA 

l'ROVINCIAL CONSTI'l'U'fiON COMMITTEE 

Kemorandum on the Prlnciplea of a model Provincial Constitution 

PART I 

GOVEHNORS' PROVINCES 

CHAPTER I 

The Provincial Executive 

-" Govemor.-For each Province there shall be a Governor to 
"·elected directly by the people on the basis of adult suffrage. 

[Note.-The Committee were of the opinion that the election of 
the Governor should, as far as possible, synchronize with the general 
-election to the Provincial Legislative Assembly. This may be difficult 
to provide by statute, because the Legislative Assembly may be tlis
·solv.ed in the middle of its term.] 

\,.. 2. Term of. Office.-(1) The Governor shall hold office for a term 
of four years, except in the event of death, resignation or removal. 

· '<2> The Governor may be removed from office for stated'ffiis
behaviour by impeachment, the charge to be preferred by the I'rp.

. vincial Legislature, or where the Legislature is bicameral, by lh•• 
Lower House of the Provincial Legislature, and to be tried by the 
Upper House of the Federal Parliament, the resolution in each cu•e 
~- be supported by not less than twa-thirds of the total membership 
-of the HouRe concerned. 

(3\ 'Ph; Gover;10r shall be deemed ~· cated his office by 
rontinliltd absence from duty 01' contin pacity or failure to 
discltti'rge\ his functions for a period excee mg four months. 

~ 
( 4) The Governor shall be eligible for re-election once, but only 

~· 
/ 3. Casual cancies.-(1) Casual vacancies in the office of Goveruor 
shall be filled y election by the Provincial Legislature on the syswm 
of proportional ·epresentation by means of the single transferable 
vote. The perso so elected shall hold office for the remainder of 1-i• 
predecessor's · of office. 

(2) I the eve• o th verner's absence from duty or incapu.,ity 
0 · u e to di h 1 functions for a period not exceeding four 
n nths th ae t of the Federation may appoint such person n• 
he tJ!in' isch8 ge the Governor's functions until the Governor's 
felt~ ot duty or unti the Governor is elected, as the case may be. 
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4. Age q~~tlo~.-Every citizen of the }'edemtion of India who· 
hu<! ~enched his 35th yeur of age shall be eligihle for election as 
<JP'•emor. 

/ ,;, Disputes regarding election.-Disputes t·cgarrling the election of a 
Clovcmor shall be .enquired into. and determined by the Supreme Court 
of the Fedemtion. 

4aond.ltlons of Governor's omce.-(11 The Governor shall ,,ot 
f,Jn member of the Provincial Legislature and if a member of the 
y,,:.,~ial Legislature be elected Governor, he shall be deemed to· 
hl\ve vac1>ted his sent in that Legisla!Ul'e; . · · 

(2) The Governor shall not. hold any other ollice or position of 
e111olument. 

(3) The Governor shall have an official residence and shall recetve 
such emoluments and allownnC<'s ns may be determined by Act of the 
l'rovincinl Legislnt ure and until then such as are prescribed in 
Hchedule . . . . • . -

,; ... W The ~moluments and allowance• of the Governor shall not he 
''{J{"'"hed ~ring hi• term of office. .. 

I 7 ·/~utlw authority of i'rovlnce.-'l'he executive authority ol 
lu~ 1'roviuce shall be exercised by the Governor either directly or,_ 
through officers subordinate to him, but this shall not prevent the 
PNlernl Parliament or the Provincial Legislature · from conferri~1g 
functions upon subordinate authorities, nor shall it be deemed to 
t l'unsfm· to the Goverllor any functions l'onfen·ed by any ex1st~ng 
lncliun law on any court, judge or ollicer or local m· other authority. 

A. Extent of the Elufcutlve authority of Provlnce.-SuJliect to tl:e 
)n'u\·it.tions of this Cont;titution ~ of an~' ~peeinl agree~el'rt-1 the 
(l~Wl'Utive anthorit.y of ench prm·inee sbrrU- extend to tTie ffiattin1 ~vitlt 
t'•••pect to whidt the.Provincial Legislature has power to make Jaws. 

[Note.-'l'he ,:;;ference to , special agreements in./ti;is provision 
n·~uires n word of explanation. It is possible thatAi1 the future tbet·e 
mny be Indian Stutes or gt·oups of Indinn Statfjll desiring to have 11 

c·ommon otlministl'ILtion with n nei~hbouring Proviuc!e in certain !,peci:. 
fietl matters of common int.orest. In such cases, the Rulers concerned 
mny by i special nttreement cec.le the neces_Snry jurisdiction to the 
l'mvin,•o. Needless to snv. this will not int~rfere with the nccesston 
of the Stnte or Stutes eo;1rerned to· the ·Federation~ because t~.e
nc·t·~••iD>r'tO the Fedemtion will be ii> respect of Federal subjects, 

~ wlJ~B }tlu ..-c'ession of jul'is<lict~on contemplntctl here is in respect of 
"j ''~' . subjects. · 
/"\1. OouncU of :Minlsters.-There shnll he a council of ministers to 
nid nnd ndvise the Governor in the exercise of his fuudions except in 
~n fnr ns he is by or under this Constitution ·required to exercise his 
funC'tions or nny Or them in. his discretion. · 

[Notc.-For the most pnrt, the Governor will net on ad-,:ice, but 
he i~ l'equired to net in his discretion in th& following matters :- , 

7 t 1\ the prtwent.ion of 1m~· grtl\~e men nee to. the pe<l<'e and t'ran
•iuillity of the Fmvince or !IllY part thereof [dnu•e li)(21 o( this Pnrt], 



(2) the summoning and lli8so~ving of the ProvirK·ial LegiRiu•ure 
(clause 20 of this Part), 

(3) the superintendence, direction, and control of election• [clatiHe 
22 proviso (2) of this Part]. · 

( 4) the appointment of the Chairman and the member• d tLe 
Provincial Public Service Commission nnc1 of the Provit~t·i:li Auc.lit-or 
General (Fart III). 

It is to be noted that the Governor, under the propo•ed Consiitu. 
, lion, is to he elected by the people, •o that he is not likely 1<> abu•e 
,his "discretionary" powers.] 
: · 10. If any question arises whethet a -matter is one for the Go~nor'll-

1liscret.ion or not. the decision of the Governor in his discretion sha.H 
be final. 
' . 
~ ~J.l. The question whether nny. nnd, if w, what advice was tetl!ler-

,.,(1 by the ministers to the Gm·ernor shall not be enquirecl into in any 
·court. 
. \ . . 

'· • l)l. .. Other prov:islons as to minlsters.-'fhe Gm•ernor's mini•terF 
Hint II be chosen and summoned by him and shall hold office duriug 

· !\~. ~Ieasure. · 

"- .13. (1) A minister who fo~ any period of six conse<•utive. motHh• 
i~,.uot a member of the Provincial I.~egisln.ture shall nt the rxpirar.bn 

'1>( that period cease to, be a minister. 
(2) The salaries of ministers shall be such as the Provint·ial Legit;.. 

lai.ure. may from time to time by Act determine, and, until the· Pro
vincial Legislature so determine, shall be determined by tl•e 
novernor: 

Provided that the salary of n. minh;ter· sh:!ll not be \·arietl during 
his ..term· of office. 
' .• .· 14. Conventions of responsible Government to be observed.-ln t.he 
appOintment of his ministers and his~ relations with them, tht' 
Hovernor shall be generally guided by the con~entions of re•pon;tble 
Government as set out in Schedule, ..... ; but the validit_v of any. 
thing done by the Governor s~all not be called in question on the 
ground _that it was done ot.berwise tliliil in accordance with the~te 
conventions. 
· [Note.-Schedule ......... will take the place of the Inslnnnent of 
Instructions now issued to Governors.] · 

r.;. Special responsibilities of Governor.-(!) In the _exercise of 
his re•ponsibilities, the Governor s~all have the followmg "Pe"t~l 
responsibility. na.mely; the prevention of any grave mernu·e to tirE' 
pence and tranquillity of the Province or any part thereof. 

(2) In the discharge of his ·Special -responsihility. the l:overnor 
sltaU act in his discretion : 

Provided that if at any time in the diochnrge of his special resp<m· 
sibilitv he considers it essential that provision should be made by 
legishition. but is unable to secure such. legi~lation. he shall make a 
report to the President of the Federatton who.may thereupon take 
sm·h nctioll ns he considers appropnote under luf' emergenf'y power.:;. 
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' llf. Advocate-General for Provlnce.-tlJ The l ;overnot· shall 
appoint a person, being one qualified to be a judge of u High Uonrt, 
to be Advocate-Geneml for the Provitwe to give odvice to the Proviu
cit>l Government upon legal matiere. 

(\!) 1'he Advocate-General shall retire frow office upon the resigna
tioit of the Prime Minister, but may continue to carry un his duties 
until a new Advocate-General shall have been appointed. 

(3) 1'he Advocate-General shall receive such remuneration as tha 
Governor may determine. 

~ 

17. Conduct of business of Provincial Govemment.-All executive 
• action of the Government of ,. Province shall be expressed to be taken 

tn the name of the Governor. 

18. :Rules of Buslness.-'fhe Governor shall make rules for th<> 
.Jnot:e convenient transaction of the busineBS of the Provincial Govern
. !pent and for the allocation of duties among Ministers. 

CHAPTER II 

, ; The Provincial Legislature 

. · I 19. Constitution of Provincial Legislatures.-(1) There shall fo~ 
.,,~f.y Province be a Provincial Legislature which will consist of tho 

•ouvernor and the Legislative Assembly; in the following Provinces. 
there shall, in addition, be a Legislative Council (here enumerate those 
}'mvinces~ if any, which desire to have nn Upper House). · 

• (2) The 1-epresentation of the different tetTitorial constituencies in . 
. !he Legislative Assembly shall be on Ute basis of population and shall 
l>e on s scale of not more than one representative for everv lakh of the 
population, subject to a minimum of 50 for any Provine,.;. 

The elections to the Legislative T.;-s;;;bly shall be on the basis of 
adult su!Tmge, an adult being n person of not less than m years or 
nge. 

(8) Every Legislative ABSembly of every Province, unless sooner 
dissolved, shall continue for four years from the dnte appointed for i~.~; 
llrst meeting. 

(4) In any Province whore the Legislatm-e has an Upper House, 
the c-omposition of that House shall be as follows :-

(n) The total numerical strength of the Upper House should not 
exceed 25 pet· cent. of that of the Lower Hamre. 

!hl 1'here should be within certain limits functional represen
tation in the Upper House on the lines · of t.he Iriol: 
Constitution, the distribution being as follows:

one-half to be elected by functional representation on the 
· Irish model ; · 

one-third to be elected by the Lower House by proportional 
representation_; 
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one-sixth to be nominated by the Governor nn the t•tlviee oi 
his minist.ers. 

[Not.e.-VI}der the existing Constitution, Madras, Bomba~. Bengal, 
the U. P., Bihar and Assam have 2 Houses and the rest 1. It. was 
..greed that the members of the Constituent Assembly from each 
I'rovince should vote separately and decide whether an Upper House 
"hould bQ instituted fo~e Province. There is to he no speci>LI repre-
sentation<"}~· ~. ~I.Ji.v<f Assembly either for universit.ies, or for 
lab]r ~ QJ:...(nr en 11 

,_. (ir'\~ 

.., Cl ~o ll,o&lt"lon of Provincial Legislatures, etc.-The provision• 
lfor • ~eting, prorogation and dissolution of the Provincial Legisla-

t]lre";-1 e~ela.tiohs between the two Houses (where there are two 
/ffou.sllsl', the mode of voting, the privileges of members, disqualification 
,:.!pt membership, parliamentary. procedure, including procedure i'l 
C· financial matters, etc., shall be on the lines of the correspondinl( 

provisions in the Act of 1935. 
'0 

21. Language.-In the Provincial Legislature, business shall be • 
transacted in the Provincia.! language or languages or in Hindustani 
(Hindi or Ur'!lnl_ or in English. The Chairman (where there Js an 
Upper Honse) or the Spesker, as the case may be, shaJl make arrange
ments for giving the Honse, where he thinks fit, a snmmMy of the 
speech in a language other than that used ~y the member and such 
summary sha.l! be incl~ded in the record of the proceedings of the 
House. . ·. 

/ . 
2'2. Frnn!:hise 'for ' the . Provincial Legislature.-The Provincia 1 • 

JJegislature"' may ,lft:om time to time make provisions with respect ti> 
all or any of' VJe following matters, that is to say, ,, \) .. · . 

/clj the deli~itation of territmio.l cOnstituencies; 

~b) . tn.?~ua.lificatiohs for the fia.nchise and the preparation cf 
'\ ·1. ,el'tctoral rolls; I , . .l 
i<c)'\the. qualifications for being elected as a member of either 
l J _ftonse; 

(d).. 4e filling of casual vacancies in either House; 
/ 

. {e) the conduct of elections under this Constitution and th~ 
methods of voting thereat ; 

(f) the expenses of candidates a.t such elections ; 

(g) corrupt practices and other offences at nr in connection witH 
such elections ; . 

(h) the decision of doubts sod disputes ari•ing out of or io 
connection with such elections ; 



(II muliers ancillary to any such matter as aforesaid: 

Provided 

(11 that no member of the Lower House shall be less than 25 
years of age and no member of the Uppe1· HouBe_ shall 
be less thau 85 years of age ; 

• 
(2) that the supelintendence, direction., and control of elections, 

including the appointment of election tribunals ·shall 
be vested in the Governor acting in his discretion. 

CHAPTER m 
Legislative power~ of the Governor 

,_-_. 23. < • .1'1 If at any time when the Provincial Legislature is not in 
• Hel!llion.( t.he Governor is satisfied that circumstances exist which render 

1~ n9ie•HIIIJ' for him to take immediate action, he may promulgate ·.urh 
o•")lfnanceo us the circu'l!stnnces appear to him to require. 
/ . . . 

/ (~) An ·ordinance promulgated under this clause shall have · the 
same· force· and effect as an Act of the Provincial Legislature aR;ented 
to by the Governor, but every such ordinance- · · . ·· · · .. · 

(a) shall be laid before the Provincial Legislat\mi and shall ce,.se 
. to opemte at the expiration of six. weeks from _the re
assembly of the Provincial Legislature, or if before ... the 
expiration of .that period resolutions disapproving it are 
passed by the Legislature, upon the passing of the second 
of those resolutions; and 

(h) may be withdrawn at any time by the Governor. . . . 
1~\ It and in so far us .; ordmance nuder this clause· makes any 

provision which the Provincial Legislature would not under thi.i 
eonstitutiou be coiJ)petent to enact, it shall· be void. 

[NofA>.-The ordinance-making power hns been ii1e subject of ·great 
rriliciRm under the present Constitution. Tt. must however be ,pointed 
out tlu~t drcumstances mn·y exist where the immediate promulg-ation 
•Jf o. lnw i~ nhsolntelv 1H"'·es~arr and there is no time in which to 
Rummon the Provincial Legishiture. In 1925, Lord Reading- found it 
!lecessary to make an ordinance nholishing the cotton excise duty when 
•uch notion wns immediately and imperatively required in-the interest• 
of the ,-onntry. The Governor who is elected by the· people and who 
hn.s normally to act on the advice of ministers responsible to the Le!(is
l11ture iR not nt all likeh· to nbuS"l anv· ordin'ance-muking power with 
which he mny be invested .. F!ence the proposed provision.] _ 

CHAPTER IV· ... 

E:&cluded and l'artially Excluded Areas 

[TI;e provisions of this Chapter caitiot be framed· until the Advisory 
Committee has reported-) 
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PART II 

The Provincial Judiciary 

, 0 !/The_ provisions of the Government of India Act, 1935, relating 
' to ~he High Court should be adopted mutati8 mutandis; but judges 
.sbi>nld be appointed by the :President of tbe Federation in consultation 

(With the Chief Justice of the Supreme Court, tbe Governor of tbe 
Province .and tbe Chief Justice of tbe High Court of tbe Province 
(except when tbe Chief Justice of the High Court himself is to be 
appointed). 

2. The judges of the High Court shaJl receive such emoluments and 
allowances as may be determined by Act of the Provincial Legislature 
and until then such as are prescribed in Schedule ............ . 

3. The emoluments and allowances of the judges shall nol be 
\ diminished during their term of office. . -- . 
;-.\'- / _PART~ 

"Prov!ncial/Publlc Service Commission and Provincial Auditor-General 
/ 

Provisions regarding Public Service" Commissions and Auditors-
~enernl should be inserted on the lines- of tbe provisiot>o of the Act of 

1935. The appointment of the Chairman and members of each Pro
vincial··Public Service Commission and of the Auditor-General should 
be vest:,_qd in the Governor in his dis_cretion. ' 

r • 
PART IV. 

Transitional ProviSions 

'1 L y.. Any person holding office sa Governor in any province imme
..Iiatsly )iefore the commencement of this Constitution shall continue 
'68 such and shall be deemed to be the Governor of the Province under 
. tjtis,C.,nstitution until·a successor, duly elected under this Constitution, 
. assumes office. 
/ 2: There should be similar provisions, .,;utatis mutandi8, in respect 
' of the Council of Ministers, tbe Legislative Assembly and the Legisla
. tive Council (ih Provinces which decide to have an Upper Hoose). 

[Note.-These provisions are necessary in order that there may be 
a Legislature and a Government ready to take over power in each 
;_province as soon as this Constitution comes into force.'] 

8. The Government of each Governor's Province shall be the 
successor of the Government of the corresponding Province immediately 
before the commencement ·of this Constitution in respect of all 
property, asse~s, rights and liabilities. 

QlPD-82-838 «;A-3-7·47-780. 


