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CONFIDENTIAL

No. CA/63/Cons./47
CONSTITUENT ASSEMBLY OF INDIA

Counomn Houss,
New Delhi, ?ha 4th July, 1947.
'FBOM . ) _
PANDIT JAWAHARLAL. NEHRU,
CHATRMAN, UNION CONSTITUTION COMMITTEE,

- To

Tue PRESIDENT, o
CONSTITUENT ASSEMBLY OF INDIA.

BiR,

“On behall of the members of the Cormmitfee appointed by the
Hon'ble the President in pursuance of the reeolution of the Constituent
Assembly of the 30th April, 1947, to report on the principles of the
Union Constitution, I have the honour . to submit the annexel
Memorandum which embodies the recommendations of the Commltteo
together ‘with explanatory notes where necessary.

I have-tifle honour to be,
a i,
~ Your most obedient servant,
JAWAHARLAT, NEHRU,
CEairman.



CONFIDENTIAL

No. CA/63/Cons/47.
CONSTITUENT ASSEMBLY OF INDIA

Memorandum on the Indian Constitution

Preamble.-—We, the people of India, seeking to promote the
common good, do hereby, through our chosen representatives, enact,
adopt and give to ourselves this Constitution.

PART 1
FEDERAL. TERRITORY AND JURISDICTION

1. Name and Territory of Federation.—The Federation hereby
established shall be"a sovereign independent Republic known as India.

Save as otherwise provided by or under this Constitution or any
treaty or agreement, the territories included for the time being in
Schedule 1 shall be subject to the jurisdiction of the Tederation.

[Note.—The structure proposed to be established by this Consti-
tution being federal in character, the term Federation has been used.]

“India" has been suggested for the name of the State as being‘ the
shortest and the most comprehensive.

The words *‘save as otherwise provided by or under any treaty or
agreement’’ are necessary, because there may be Indian States which,
though unfederated and therefore not in the Schedule, may have ceded
jurisdietion for certain special purposes by some treaty or agreement.

2. Admission of New Tetritory.—The Parlinment of the Federation

may from time to time by Act include new territories in Schedule I
upon such terms as it thinks fit. -

[Cf.—Art: IV, Section 3(1), of the Constitution of the U.S.A. and
Section 121 of the Australian Constitution. The power to admit new

States is vested in ithe Congress in the U S8.A. and in the Common-
wealth Parliament n Austraha.

As a matter of nomenclature it may be explained that in this draft
the Legislature of the Federation is referred to as “'Parliament’;
it Le«uslatuwa are referred to .as “"Legislatures”. The Federal

Parliament consists of the President and a National Assembly compris-
ing two Houses.]

3. Creation of new units and alteration of boundaries of umts—
- The Parlinment of the Federation may by Act, with the cousent of

the Legislature of every Provinee and the Legls]ature of every Indian
State affected thereby,

{a) create a new unit;

(b} increase the area of any unit;

(¢) diminish the ares of any unit;
(2 alter the boundaries of any wunit;



2 o
and may with the like consent make such incidental and conseyuential
provisions a8 it may deem necessary or proper.

[Note.—This corresponds to 8. 290 of the Act of 1935, but is wider
in that it provides for the possibility of Indian State territory being.
included in a Province.] .

SCHEDULE I

TERRITORIES SUBJECT TO THE JURISDICTION OF THE
FEDERATION
I. Governors’ Provinces.
* Madras,
Bombey,
West Bengal,
The United Provinces,
Bihar,
East Punjab,
The Central Provinces and Berar,
Assam,
Onsen,

"1I. Ohief Commissioners’ Provinces.

Dethi,
Ajmer-Merwara,
Coorg,

The Andamnn and Nicobar Islands,
Panth Piploda.

II[. Indian States.

[Here enumerate the acceding or ratifying Indisn States:—
(1) Single States,

{2) Groups of States.]

[The Governors' Provinces and the Chief Commissioners’ Provinces
gpecified in the Schedule will be automatically within the jurisdiction
of the Foderation of Indin. As regards Indian States, some procedure
will have to be prescribed for determining which of them are to be
included in the Schedule initially. Under the Act of 1935, accession was
to be evidenced by ‘‘Instruments of Accession’ executed by the Rulers
I it is considered undesirable to use this term or adopf this procedure,.
some kind of ratification may have to be prescribed.

If any of the Provinces specified in the Scheduls should be parti-

tioned before the Constitution comes into operation, the Schednle will
have to be amended nccordingly. .
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*PART I

*This Part is subject to the decision of the ad hoc Committee on
Citizenship Clause.

CITIZENSHIP

1. Citizenship.—At the date of commencement of this
“Constitution :— '
every person domiciled in the territories subject to the jurisdic-
tion of the Federation—

(a) who has been ordinarily resident in those territories for
not less than five years immediately preceding that
date, or

(b} who, or whose parents, or either of whose parents, was
or were born in India,

shall be a citizen of the Federation :

Provided that any such person being a citizen of any other Stato
may, in accordance with Federal law, elect not to accept the citizen-
ship hereby conferred. -

Ezplanation—

For the purposes of this clause—

*Domicile” has the same meaning as in the Indian Sucoessmn
Act, 1925.

2. After the commencement of this Constitution—

(a) every person who is born in the territories subject to the
jurisdiction of the Federation;

(b) every person who is naturalised in accordance with Federal
law; and N

{¢) every person, either of whose parents was, at the time of
such person’s birth, a citizen of the Federahon-

shall be a citizen of the Federation.

3. Further provisions governing the acquisition and termination of
Federal citizenship may be made by Federal law.

Eaplanation—

In this Constitution, unless the context otherwise requires,
“*Federal law'’ includes any existing Indian law as in force within the
territories subject to the jurisdiction of the Federation. .

[Note.—The_ provisiong regarding citizenship will doubtless rousa
keen controversy. The present draft is merelv meant as a basis for
discussion. Cf. Art. 3 of the Constitution of the Irish Free State,
1922, which runs—

‘‘Hvery person, without distinction of sex, domiciled in the area
of the jurisdiction of the Irish Free Stateat the time of
the coming into operation of this Constitution, who was
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born in Ireland or either of whose parenis was born in
Irelund, or who hus been ordinarily resident in the
area of the jurisdiction of the Irish Free Btate for not
less than seven years, is a citizen of the Irish Free
State and shall, within- the limits of the jurisdiction of
the Irish Free State, enjoy the privileges and be subject
to the obligations of. such citizenship :

Provided that any such person being a citizen of another

Btate may elect not to accept the citizenship hereby
conferred; and the conditions governing fhe future
scquisition and termination of citizenship in the Trish
Free State shall be determined by law.”

Clanse 1 is an the lines of the ahave provision, except that a perind
of five venra har heen snbstituted for seven vears in accordance with
R.8(D () of the Tndian Nnturalieation Act, VII of 1926.

The clause hor had to be drafted with due regard to the probability

that the Tederation will not initially exercire jurisdiction over ihe
whole of India.

A perzon born in Indin and domiciled in Bombav, who happens to-
be resident in Tumdon at the commencement of the new Constitution,
will be n citizen of the Federation under this clause; but not cne
domiciled in Sind or Baluchistan, if the Federation does not initially
axercire jurisdiction there. Tt is, however, open to any person to
acquire a new domicile by taking up his fixed habitation in another area
‘before the Constitntion comer into operation.

Under the Indian Succession Act. 1925. every person has a *'domicile
of m'll.!"‘l':. which prevails until he ncquires a new domicile. Briefly,.
hia domicile of origin is in the country in which at the tifie of his hirth
-hia fr}ther was domiciled, and he can acgnire a new domicile by raking
up his fixed habitation in another conntry. There is also a provision i
the Act enobling any person to acquire & domicile in British India by
making and depositing in some office in British India. appointed in
this bebalf by the Provincial Government, a declaration in writing of
hin desire to ncquire such domicile: provided that he has been resident
in British Indin for one venr preceding the date of the declaration.
Generally speaking, a wife's domicile during her marriage follows the
domicile of her husband. If any person who is at present domiciled,
tay, in Hydernbad, wishes to acquire a domicile, say. in Delhi. before
the coming into operation of this Constitution, he can do so either by
toking up hir fixed habitation in Delhi or by following the procedure
prescribed in the above provision of the Indian Succession Act, so that
ab the dnte of commencement of the Constitution he will become domi-
ciled “‘in the territories subject to the jurisdiction of the Federation.'

Clauses 2 and 8 follow the provisions suggested by the ad hoc
Committee : clause 2 is not necessary. if we are content to leave the
matter to Federnl lnw under clnuse 3. Tn this connection, there 18
much to be said in favour of the view of the Calenttn Weekly Notes: |

“Tt is not possible to define exhaustively the conditions of nation-
ality, whether by birth ar naturalisation, by the Constitution. If
certain condlitions are laid down bv the Constitution, difficulties may
arige regarding.the interpretation of future legislation which may appear
to be contrary to or to depart in any way from them. TFor example,
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the draft of the pationality clwuse placed before the Constituent
Assembly lays down that any person born in the Union would be a
citizen of the Union. But what about 2 woman citizen of the Union
marrying an alien national or about an alien woman marrying
& Union national? Would the Union Legislature have power
to legislate in the first case that the woman would lose her Union
nationality or in the second case that she would acquire Union nation-
ality (such being the law of most of the countries}? These are intri-
guing questions, but all these things have to be pondered before a rigid
clause is inserted in the Copstitution itself. Tt would, in our opinion,
the}-efore, be better to specify who would be citizens of the Indian
Union at the date when the Constitution comes into force as in the
Constitution of the Irish Free State and leave the law- regarding
nationality to be provided for by legislation by the Indian Union in
accordance with the accgted principles of Frivate International Law.”’
(Calcutta Weekly Notes, Vol. LI, No. 27, May 26, 1947).

The same journal in two subsequent issues (Vol. LI, Nos. 28 and
29, Jgne 2, and Jupe 9, 1947) has drawn attention to a host of cther
questions arising out of clavse 2 and on the whole it may be better
altogether to omit that clause, leaving the matter at large to be regulat-
ed by Federal law under clause 3.]

PART II
FUNDAMENTAL. RIGHTS .INCLUDING DIRECTIVE
’ PRINCIPLES OF STATE POLICY

1. Fundamental Rights,—[Here enumerate the Fundamental rights
and principles of State policy as passed by the Constituent Assembly.]

PART IV
CHAPTER X
THE FEDERAL EXECUTIVE

1. Head of the Federation.—(1) The Head of the Federation shall
be the President (Rashtrapati}) to be elected as provided below.

(2) The election shall be by an electoral college consisting of—

(a) the members of both Houses of Parliament of the Federation,
and

{b) the members of the Legislatures of all the Units or, where
s Legislature is bicameral, the ,members of the Lower
House therzof. '

In order to secure uniformity in the scale of representation of the Units,
the votes of the Unit Leegislatures shall be weighted in proportion to
the population of the Units concerned.

Eaplanation.—A Unit means 8 Province or Indian Siate which
returns in its own individual right members to the Federal Parliament.
In Indian States which are grouped together for the purpose of return-
ing representatives to the Council of States, & Unit means the group
so formed and the Legislature of the Unit means the Legislatures of
all the States in that group.
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(8) The election of the Fresident shall be by secret ballot and on

the system ‘of proportional representation by means of the single trans-
fernble vote.

(4) Bubject to the above provisions, elections for the office of Presi-
dent shaill be regulated by Act of the Federal Parliament.

(Note.—The provision about weighting of the votes according to
the population of the Units is necessary to prevent the swamping of
the votes of a large Unit by those of s much smaller Unit which may
happen to have relatively large Legislature. The mode of weighting
may be illustrated tbus. In a Legistature where each legislator repre-
gents 1 lakh (100,000) of the population, his vote 31}&11 count as
equivalent to 100, that is, 1 for each 1,000 of the population ; and where
the Legisloture is such that the legislator represents 10,000 of the
population, his vote shall count as equivalent to 10 on the same scale.]

2. Term of office of President.—(1) The President shall hold office
for 5 years:

Provided that—

(n) & President may by resignation under his hand addressed to
the Chairman of the Council of States and the Speaker of
the House of the People resign his office ;

(b) n Fresident may, for violation of the Constitution, be re-

moved from office by impenchment in the manner pro-
vided in sub-clause (2).

(2) (n) When a President is to be impeached for violation of the
Constitution, the charge shall be preferred by either House of ilhe
Federal Parlinment, but no proposal to prefer such charge shall be
ndopted by that House except upon a reeolution of the House supported
by not less than two-thirds of the total membership of the House.

(b) When o charge has been so preferred by either House of the
Federni Parlinment the other House shall investigate the charge or
cause the charge to be investigated and the President shall have the
right to nppenr and to be represented at such investigation.

{c) If ns o result of the investigntion a resolution is passed supported
by not less than two-thirds of the tatal membership of the House by
which the charge was investigated or caused to be investigated declaring
that the charge preferred against the President has been sustained, the
resolution shall have the effect of removing the President from his office
as from the date of the resolution,

(8) A person who_ holds, or who has held, office as President shall
be eligible for re-election once, but ouly once.

[Note.—Sub-clauses (1) (b) and (2) follow Art. 12 (10) of the

Irish Constitution; sub-clanse (3) is also taken from the Irish Consii-
tution.]

8. Age qualification.—Every citizen of the Federation who has com-
pleted the age of thirty-five years and is qualified for election as s

member of the House of the People shall be eligible for election as
Fresident.
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[Note.—This follows Art. II, Section 1 (5), of the Constitution of
the U.8.A. and Article 12 (4) of the Irish Constitution.]

4. Conditions of President’s office.—(1) The Presiden! shall not be
E:) mgmber of either House of the Federal Parliament and if a member
-of "either House be elected President, he shall be deemed to have
vacated his seat in that House.

(2) The President shall not hold any other office or position of
emolument. ) .

(8) The President shall have an official residence and shall receive
such emoluments and allowances as may be determined by Act of the
Federal Parliament and until then, such as are prescribed in Schedule

. (4) The en}olumpnts and allowances of the Fresident shall not be
diminished during his term of office.

[Note.—These follow the provisions of Articles 12 (6) and (11) of
the Irish Constitution.] :

_ 5. Casual vacancies and procedure at elections.—Appropriate provi-
sion should be made for elections to fill casual vacancies, the detailed
procedure for all elections, whether casual or not, being left to be regu-
Iated by Act of the Federal Parliament :

Provided that--s

(a) an election to fill & casual vacancy shall be held as soon as
possible after, and in no ease later than six months from,
the date of occurrence of the vacancy; and

(b) the person elected as President at an election to fill a casual
vacancy shall be entitled to hold office for the full term
of five years.

6. Vice-President.—(1) In the event of the absence of the President
or of his death, resignation, removal from office, or incapacity or fuilure
to exercise and perform the powers and functions of his office or at any
time at which the office of the President may be vacant, his functions
shall be discharged by the Vice-Fresident pending the resumption by
the President of his duties or the election of a new President. a8 the
case may be.

(2) The Vice-President shall be elected by both Houses of the
‘Federal Parliament in joint session by secret ballot on the system of
proportional representation by means of the single transferable vote
and shall be ez-officio President of the Council of State.

(3) The Vice-President shall hold office for § years.

7. Functions of the President.—(1) Subject to the provisions of this
Constitution the executive authority of the Federation shall be ves:ed
an the President.

(2) Without prejudice to the generality of the foregoing provision—

(a) the supreme command of the defence forces of the Federa-
tion shall be vested in the Fresident;
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(b) the right of purdon and the power to commute or to rewmit
unishment imposed by any court. exercising crimiaal
jurisdiction shall be vested in the President, but such

—_—
power of commuiation or remission may also be conferred
by luw on other sutherities.

~

[Note.—The underlined words in sub-clause 2{b) are mnecessary,
becnuse of the i)rovisiona of the Criminal Procedure Code, which, in
this respect, will probably continue to be in force even after the

comnencetuent of the new Constitution. Similar limiting words occur
i the Irish Constitution also.]

8. Extent of executive authority of the Federation.—Subject to the
provisions of this Constitution, the executive authority of the Federa-
vion shall extend to the matters with respeet to which the Federal
Parliament has power to make laws and to any other matters with
respect to which authority has been conferred on the Federation by any
treaty or sgreement, and shall be exercised either - through its owm
" ugoency or through the Units. )

9. The executive authority of the Ruler of u Federnted State ehall
vonunite to be oxercisable in that State with respect to Federal subjects,
until otherwise provided by the appropriate Federal suthority,

[Note.—Like the corresponding provision in section 8(2) of the
Act of 11035, this clnuse gives the Rulers of Indian States, who have
acceded to the Federstion, concirrent executive power even in Fedsral
- subjects, until otherwise provided by Federal authority. (In this
rospect, the position of the Provineinl unita is rather different: these
hive no executive power in respect of Federal subjects save as given by
Tedern! law,) Buch a-clause 18 necessary, for, otherwise, all statutory
powers in respect of Federal subjects will come to an end in the ncced-
ing States upon the commencement of this Constitution.}

10. Council of Ministers,—There shall be a council of ministers:

with the Prime Minister at the head, to aid and advise the President
in the exercise of his functions, =

11. Advocate-Goneral for the Federation,—The President «hall
appoint u person, being one qualified to be appointed a judge of the
Bupreme Court, to be Advocate-General for the Federation, to give

sdvice to the Federal Government upon legal matters that may be
referred to him.

14 Conduct of business of the Federal Government.—Al] .executive-

action of the Federal Government shall be expresed to be taken in the-
name of the President.

"CHAPTER II

THE FEDERAL PARLIAMENT
13. Constitutlon of the Federal Parliament.—The legislative power
of the Federation shall be vested in the Parlinment of the Federation
which shall consist of the President and the National Assembly, com-
prising two Houses, the Council of States and the House of the people.
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14. {1} fa) The Council of States shall consist of—

{iy not more than 10 members nominated by the President in
consultiation with universities and scieantific bodies

(i) representatives of the Units on the scale of 1 representative
for every whole million of the population of the Unit up to
5 millions plus 1 representative for every additional 2
willions of the population, subject to a total maximum
of 20.

Ezplangtion.—A TUnit means a Frovince or Indian State which re~
turns in its own individual right members to the Federal Parliamant,
In Indian States which are grouped, together for the purpose of returning
representatives to the Council of States, a Unit means the group so
formed.

{b) The representatives of ench. Unit in the Council of States shall
be elected by the members of the Lower House of the T.egislature of
such Unit. .

(e} The House of the People shall consist of representatives of
the people of the territories of the Federation in the proportion of not
less than 1 representative for every million of the population and not
more than 1 representative for every 750,000 of the population.

{d) The ratio between the number of mémbers to be elected at
any time for each constituency and the population of that constifueacy,.
as ascertained at the last preceding census shall, as far as practicable.
_be the same throughout the territories of the Federation.

(2) The said representatives shall be chosen in accordance: with
the provisions in that behalf contained in Schedvle——:

Provided that the elections to the House of the People shall be
on the hasis of adnlt suffrage.

(3) Upon the completion of each decennial census, the represent-
ation of the several Provinces and Indian States or groups of Indian
States in the two Houses shall be readjusted by such suthority, in such-
manner, and from such time as the Federal Parliament may by Act
determine.

(4) The Council of States shall be a permanent hody mot subject
to dissolution, but, as near as may be, one-third of the members thereof
shall retire in every second vesr in accordance with the provisions in
that behalf contained in Schedule——-.

(5) The House of the People, unless sooner dissolved, shall continue
for four vears from the date appointed for its first meeting and ro
longer. and the expiration of the said perind of four years shall opernte
as o dissolution of the House:

Provided that the said period may, during an emergencv, be extend-
ed by the President for a period not exceeding one year ot a time-
and not exceeding in any case bevond the period of six months from:
the expirv of the period of the emergency. .
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[Note.~Taking into account only the ‘‘willing’" Provinces, this
clause gives the Council of Btates s maximum strength of about 207
members and the House of the People & maximum strength of between
800 and 400 members. The following tabular statement will serve to
give & general picture of the composition of the Upper House under
the above scheme. (The composition of the Lower House will be on
4 purely population basis),

COUNOIL OF STATES

Provinces
Madraa . . . . . . . 20
Bombay . R . . 12
Bengal(W) . . . . . . . . . . 12
T.P. . v . . . . . . . . 20
Punjab (B) . . . . . . . . , 9
Bihar . . . . . . . . . . 20
ar . . . . . . . . . . . 10
Assam . . . . . . . . . . 7
Orisan . . . . . . . . )
TorAL . 116

. States
Hyderabad . . 10
Mysoro , . . . . 6
Travonoore . . .« . . . 5
. Baroda , . . . . . 3
Gwalior . . . . . . 4
Jaipur . . . . 3
Eashmir . . . . 4
Jodhpur C v 2
Udaipur . . . . . 2
Patiala . . . . . . . 2
Rowa . . 2
Coohin . . . . 1
Bikanor . . < . . i
Kolhapur . . . - 1
Indoro . . . . . . . 1
47

For the ups of the romaining States whose papulation indivi.
dually docs nob amount to one million . .

[

ToTaL . 7

[
[ =4

|
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15. There should be the usual provisions for the summoning, pro..
rogation and dissolution of Parliament, for regulating the relations:
between the two Houses, the mode of voting. privileges of members,
disqualification for membership, Parliamentary procedure, including
procedure in financial matters. In particular, money Bills must
originate in the Lower House. The Upper House should have power
to suggest amendments in money Bills; the Lower House would
consider them and thereafter, whether they accept the amendments or
not, the Bill as amended (where the amendments are accepted) or in
its original form (where the amendments are not accepted) shall be
presented to the President for assent and, upon his assent, shall become
law. If there is any difference of opinion as to whether a Bill is a
money Bill or not, the decision of the Speaker of the House of the:
People should be final. Except in the case of money Bills both the
Houses should have equal powers of legislation and deadlocks should
be resolved by joint meetings of the two Houses. The Tresident
should have the power of returning Bills which have been passed by

ihe National Assembly for reconsideration within a period of
months.

six

16. Language,—In the Federal Parliament, business shall be:
transacted in Hindustani (Hindi or Urdu) or English, provided that
the Chairman or the Speaker, as the case may be, may permnit any
member who cannot adequately express himself in either language to-
address the House in his mother tongue. The Chairman or the Speaker,
as the case may be, shall make arrangements for giving the House,
whenever he thinks fit, a summary of the speech in a language cther
than that used by the member and such summary shall be included’
in the record of the proceedings of the House. .

[Note.—This follows the corresponding provision in the Constitu--
ent Assembly Rules.]

CHAPTER III

LEGISLATIVE POWERS OF THE PRESIDENT

17. Power of President to promulgate ordinances during recess of’
Parliament.—(1) If at any time when the Federal Parliament is not
in session the President is satisfled that circumstances exist which
render it necessary for him to take immediate action, he may promul-
gate such ordinances as the circumstances appear to him to require.

(2) An ordinance promulgated under this section shall have the
same force and effect as an Act of the Federal Parliament assented to-
by the President, but every such ordinance—

(a) shall be laid before the Federal Parliament and shall cease
to operate at the expiration of six weeks from the re-
assembly of the Federal Parliament, or, if before the-
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expirstion of that period resolutions disapproving it are

passed by both Fouses, upon the passing of the second
of those resolutions; and

(b) mny be withdrawn at sny time by the President.

(3 If and so for os an ordinance under this section mn_.kes any
provision which the Tederal Parlinment would not under this Consti-
tution be enmpetent to enact, it shall be void,

[Nots.—The crdinance-making power has been the subject of greab
criticism under the present Constitution. It must however be pointed
ont that circomstances may exist where the immediate promulgation
.of o law ia absolutely necessary and there is no time in which to.
summon the Federal Parlinment. In 1925, Lord Reading found i%
necessary to make an ordinance suspending the cotton excise duty
whon mich action was immediately and imperatively required in the
intarcair of the country. A democratically elected President who has
moreover to set on the advies of ministers responsible to Parhament
is not nt nll likely to abuse any ordinance-making power with which
he mny he invested. Hence the proposed provisiop.]

CHAPTER IV

THE FEDERAL JUDICATURE

18, Supreme Court.—There shall be o Supreme Court with ~ the
«constitution, powers and juriediction recommended by the ad hoc
Committes on the Union Judiciary, except that a judge of the Supreme
Court shall be appointed by the President nfter consulting the Chief
Justice and such other judges of the Supreme Court as also such judges
of the High Courts ns may be necessary for the purpose.

[Not¢.—The ad hoc Committee* on the Supreme Court has observ-
ed that it will not be expedient to leave the power of appointing judges
of the Supreme court to the unfettered discretion of the President of
the Federation. They have suggested two alternatives, both of which
involve the setting up of a special panel of eleven members. According
10 one ulternative, the President, in consultation with the Chief
Justice, is to nominate & person for uppointment as puisne judge and
the nominntion has to be confirmed by at least seven members of the
panel, According to the other alternative, the panel should recommend
three names, ont of which the President, in consultation with the
Chief Justice, is to select one for the appointment. The provision
suggested in the above clanse follows the decision of the Union Consti-
tution Committee.]

* For Qdmmittee's Report sto Appendix,
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CHAPTER V
AUDITOR-GENERAL OF THE FEDERATION

19. Auditor-General.—There shall be an Aunditor-General of the
TFederation who shall be appointed by the President and shall only
be removed from office in like manner and on the like grounds as a
judge of the Supreme Court.

20. Functions of Auditor-General.—The duties and powers of the
Auditor-General shall follow the lines of the corresponding provisions
in the Act of 1935.

CHAPTER VI

SERVICES

21. Public Service Commission.—There shall be a Public Service
Commisgion for the Federation whose composition and funetions shall
‘follow the lines of the corresponding provisions in the Act of 1935,
except that the appointment of the Chairman and the members of the
Commission shall be made by the President on the advice of his
ministers.

99, Provision should be made for the creation of All-India Services
whose recrvitment and conditions of service will be regulated by
Tederal Inw.

CHAPTER VLI
ELECTIONS

23. Elections to the Federal Parliament.—Subject to the provisions

-of this Constitution, the Federal Parliament may, from time to time,

make provision with respect to all matters relating to or connecled with

elections to either House of the Federal Legislature including the
delimitation of constituencies.

24. Superintendence, direction and control of elections.—The
superintendence, direction and control of all elections, whether Federal
or Provincial, held under this Constitution including the appointment
of election tribunals for decision of doubfs and disputes arising out of
or in connection with such elections shall be vested in s Commission
to be appointed by the President.

PART V
DISTRIBUTION OF LEGISLATIVE POWERS BETWEEN THE
FEDERATION AND THE UNITS

The provisions to be inserted under this head will depend upon the
decisions that may be taken upon the report of the Union Fowers Com.
mitter, The Union Constitution Committes has, however, decided
that

(1) the Constitution should be a Federal aﬁ'uchn'e with a strong
Centre; :
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(2) there should be three exhaustive leszi_slative_ lists. viz.,
Fedral, Provincial and Concurrent, with residuarv nnwers
to the Centre;

(3) the Stutes should be on a par with the Provinces as regards.
the Federal Legislative list subject to the consideration of
any specinl matter which may be raised when the lisia
have been fully prepared.

PART VI

ADMINISTRATIVE RELATIONS BETWEEN THE FEDERA-.
TION AND THE UNITS

1. The Federal Parliament in legislating for an exclusively Federak
subject ay devolve upon the Government of a Unit, whether a Pro-
vince, an Indian State or other area, or upon any officer of that Govern-
ment, the exercise on behalf of the Federal Government of any func-
tions in relation to that subject.

8, (1) It will be the duty of the government of a Unit so to sxes
cise its executive power and authority in so far as it is necessary and
applicable for the purpose as to secure that due effect is given within
the Unit to every Act of the Federal Parlinment which applies to thai
Unit : and the nuthority of the Fedral Government will extend to the
giving of directions to a Unit Government to that end.

‘2) The authority of the Federal Govei'nment will also extend tor
the giving of directions to the Unit Government as to the manner in
which the latter's executive power and authority should be exercised in

relution to any matter which affects theradministration of a Federal
subject,

[Note.—Cf. Sections 122, 124 and 126 of the Government of Indiw
Act, 1985.] '

PART VII
FINANCE AND BORROWING POWERS

1. Revenues derived from sources in respect of which the Federal
Parlinment has exclusive power to make laws will be allocated as
Federal revenues, but in the cases specified in the next succeeding
paragraph the Federation will be empowered or required to make assign-
ments to Units from Federal revenues.

3. Provision should be made for the levy and, if necessary, distri-
~ bution of the following taxes, oiz., customs, Federal excises, export

duties, death duties and taxes on income other than agricultural in-
cotue and taxes on companies.

3. The Federal Government will have power to inake subventions or
grants out of Federal revenues for any purpose, notwithstanding that

the purpose is not one with respect to which the Federal Parliament
may make laws. .
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4, The Federal Government will have power to borrow for any
«f the purposes of the Federation upon the security of Federal revenues

?ubject to such limitations and conditions as may be fixed by Federal
“law, '

5. The Federal Government will have power to grant a loan to, or
guarantee a loan by, any Unit of the Federation on such terms and
under such conditions as it may prescribe,

[Note—Cf. Sections 136 to 140, 162 and 163 (2) of the Govern-
ment of India Act, 1935.]

_PART VIII
DIRECTLY ADMINISTERED AREAS

1. The Chief Commissioners’ Provinces should continue to be ad-
- ministered by the Centre as under the Government of Indis Act, 1935,
as an interim measure, the question of any change in the system
being considered subsequently, and all centrally administered areas in-
-cluding the Andamans and the Nicobar Islands should be epecifically
mentioned in the Constitution.

- *2; Appropriate provision should be made in the Constitution for the
administration of tribal areas.

[ Note.—The provision to be made regarding tribal aress should
incorporate the scheme for the administration of such areas as ap-
proved by the Constituent Assembly on the report of the Advisory
{ommittee.]

PART IX
MISCELLANEOUS

The provisions for the protection of minorities as approved by the
Coustituent Assembly on the report of the Advisory Committee should
be incorporated in the Constitution.

PART X
AMENDMENT OF THE CONSTITUTION

An amendment to the Constitution may be initiated in either House
of the Federal Farligment and when the proposed amendment 18 pass-
ed in each House by a majority of not less than !:w::-thlrds of tl:&e mem-
bers of that House present and voting and is ratified by the legislatures
of not less than one-half of the Units of the Federation, it sball be
presented to the President for his assent; and upon such assent being
given, the amendment shall come into operation.

Explanation.—*Unit"’ in this clause has the same meaping a8 in
clause 14 of Part IV. Where a Unit consista of a group of Btates, n
proposed amendment shall be deemed to be ratified by the leglslattu'e
of the Unit, if it is ratified by the majority of the legislatures of :he
States in the Group.
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PART XI .
TRANSITIONAYL, PROVISIONS

1. The Government of the Federation shall be the successor to the
Gevernment of Indin established under the Government of India Act,
1935, an regards all property, assets, rights and liabilities.

| U, before the commencement of this Constitution, two successor
Ciovernments should be set up in India, this clause may have to be
amiended, in asiuuch as there may be a division of assets and liabilities. ]

2. (1) Subject to this Constitution, the laws in force in the terri-
tories of the Federation imnmediately before the commencement of rhe
Constitution shall continue in force therein until altered, or repealed,
or amended by u competent legislature or other competent authority.

(#) The President may by Order provide that as from a specified
date any law in force in the Provinces shall, until repealed or amenled
by competent guthority, have effect subject to such adaptations and
modifications as appear to him to be necessary or expedient for bringing
the provisions of that law into accord with the provisions of this Con-
stitution.

4. Until the Supreme Court is duly constituted under this Consti-
tution, the Federal Court shall be deemed to be the Supreme Court and
shall exercise nll the functions of the Supremeé Court :

T'rovided that all cases pending before the Federal Court and the
Judicial Committee of the Privy Council at the date of commencement
of this Constitution may 'be disposed of ns if this Constitution had not
come into operation.

4. Excepting holders of the offices specified in Schedule uvery
person who, immedintely before the date of the commencement
of thiz Constitution, was: in the service of the Crown in India, including
nny judge of the Federal Court or of any High Court, shall, on that
dule be transferred to the appropriate service of the Federation or the
Unit concerned and shall hold office by a tenure corresponding to his
previous tenure. '

{Note.—Under the next succeeding clause there will be a provisional
President from the commencement of the new Constitution, so that
there will be no room for a Governor-Genéral. Similarly, in the Pro-
vinces there will be no room for any Governor appointed by His
Mnjesty. The same may be true of the holders of certain other offices.
ANl such offices may be enumerated in a Schedule: The proposed pro-
vision applies to persons holding offices other than those mentioned in
the Schedule. Cf. Article 77 of the Transitory Provisions of the Consti-
tution *of the Irish Free State, 1922, reproduced below :—

“Every existing officer of the Provisional Government at the date
of the coming into operation of this Constitution (not being an officer
whose services have been lent by the British Government to the Fro-
visionn] Government) shall on that date be transferred to and becoms
an officer of the Irish Free States (Saorstat Eireann}, and shall hold
office br a tenure corresponding to his previous tenure.’'}
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5. (1) Until both the Houses of the National Assembly have been
duly constituted and summoned under this Coustitution, the Constituent
Assembly shall itself exercise all the powers and discharge all the Juties
of both the Houses.

Ezplanation.—For the purposes of this sub-clause, the Constituent
Assembly shall not include any mewbers representing territories not
included in Schedule I.

(2} Such person as the Constituent Assembly shall have elected m
this beha: sua.l be the provisional President of the Federation until
& President has been elected as provided in Part IV of this Constitution.

(3) Such persons as shall have been appointed in -this behalf by
the provisional President shall be the provisional council of ministers
until ministers are duly appointed as provided in Part IV of this
Constitution.

[Note.—It is essential that on the date of commencement of this
Constitution there should be a Legislature and an Executive ready to
take over power, The most practicable course is that the Constituent
Assembly should itself be the provisional Legislature. The clause re-
garding the provisional Execufive is consequential, These provisions
may however require modification after the passing of the new Dominion
Act ainending the Government of India Act, 1935.]

6. As there may be unforeseen difficulties during the transitional
period, there should be a clause i the Constitution on the following
lines ;—

The Federal Parliament may, notwithstanding anything contained
in Part X, by Act— .

(a) direct that this Constitution, except the provisions of the
said Part and of this clavse, shall, during such pericd,
__if any, as may be specified in the Act, have effect subject
to such adaptations and modifications as may be so
specified ; - ’

(b} make such other provisions for the purpose of removing any
such difficulties as aforesaid as may be specified in the

Bet.

No act shall be made under this clause after the expiration of three
years from the commencement of this Constitution.

[ Note.—The-removal-of-difficultiesclause is now quite usual: gee,
for example, section 310 of the Government of Indis Act, 1935. The
period of three years has been borrowed from Article 51 of the Irish
Constitution. This clause will make the process of amendment com-
paratively easy during the first three years.]
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APPENDIX I
CONSTITUENT AssempLy
Ad hoe Committeg on Supreme Court

We, the undersigned, members of the Committes appointed to consider-
the constitution and powers of the BSupreme Court have the honour to sub-
mit this our report. .

2. We consider the question under the following heads:

I. Jurisdiction and powers of the Supreme Court.

1. Advisory jurisdiction of the Court.

ITI. Ancillary powers of the Court.

IV. Constitution and strength of the Court.

V. Qualifications and mode of appointment of judges.
V1. Tenure of office and conditions of service of judges.

1. JoRISDICTION AND POWERS OF THE SurneMe Couny

3. A.Supreme Court with jurisdiction to decide upon the constitutional:
validity of acts and laws can be regarded as o pecessary implication of any
federal scheme. This jurisdiction need not however belong exclugively to-
the Supreme Court. Even under the existing Indian Constitution, the-
question of the validity of acts and laws is permitted to be raised in any
court whenever that question arises in a litigation before that courb. -

4. A Bupreme Court for certoin purposes being thus a necessity, we-
consider that the Court may well ba given the following additional powers
under the new India Constitution:— :

(s) Exzclusive jurisdiction in disputes betwsen the Union and ¢ Unit or-
between one Unit and another. .

5. The Supreme Court is the best available forum for the adjudication .
of such disputes, and its jurisdiction should be exclusive,

(b) Juriediction with respect to matters arising out of treatiss mads by the
Union, .

8. The treaty-making power belongs to the Union as part of the subject
of ‘Foreign Affairs’. Tt would therefore be appropriate to invest the
Supreme Court of the Union with jurisdiction to decide finally, though not
necessarily in the first instunce, upon all matters arising out of trenties.
ineluding extradition between the Union and a foreign State. At thia stage

“we do not deal with inter-unit extradition, because this will depend upon
the ultimate distribution of powerg between the Union and the Units.

(o) Jurisdiction in reapect of such other matlera within thg compeience of
the Union as the Union Legislature may prescribe.
7. If the Union Legislature is competent to legislate on a certain matter,

it is obviously eompetent to confer judieial power in respect of that matter-
on & tribunsal of its own choice; and if it chooses the Bupreme Court for the

purpose, the Court will have the jurisdietion so conferred.
d) Jurisdiction the purpose of mforcfr_:g t_ha'ftmdamantal rights
@ forguamntesd by the Conatitulion.
8. Clause 22 of the draft of the Fundamental Righta provides that the-

ight to move the Supreme Court by appropriste 'pmgaedings for thq en-
;:E-cement of fundamental rights is guaranteed.. We think, however, thab it
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is undesiruble to make the juriediction o1 the Supreme Court in such matters.
oxclusive. The citizen will practically be denied these fundamental rights
if, whenever they ore violated, he is compelled to seek the asgistance ol the
Bupreme Court ue the only Court from which he can obtain redress. Where
thera is no other Court with the necessary jurisdiction, the Supreme Court
should have it; where there is some other Court with the necessary juriedic-
tion, the Bupreme Court shouid bave uppeliate jurisdiction, including powers
of revision. . -

(e) General appeilats jurisdiction similur tu that now exsrcised by the Privy
Council,

9. Under the new Constitution the jurisdiction of the Privy Council as.
the ultimate appellate authority will disappear and it is obviously desivable
thut a similur jurisdiction should now be conferred on the Supreme ‘Court.
So far as the British Indiun Units are concerned, this jurisdietion should be
co-exteusive with the present jurisdiction of the Privy Council. As regards
the Indian Stote units, there ure at least two classes of cases where, in the
interesta of uniformity, it is clearly desirable that the final decision should
rest with the Bupreme Court, namely, - .

(1) cases involving the interpretation ot a law of the Union, and -

() cusos involving the interpretation of a low of o Unit other than:
- - the State concerned.

Bir B. L. Mitter supggests that such uniformity can. be obtained either by
invoking the appeliate authority of the Supreme Court or by a reference of
the particular issue to the Supreme Court. Cases involving the constitu.
tional validity of a law of the Union or of any Unit have already been dealt
with; they will all necessarily fall within the Supreme Court’s jurisdiction. . °

10. It will also, of course, be open to any Indian State Unit to confer by
special ugreement additional jurisdiction upon the Supreme Court i in respect
of such matters ag may be speerfied therem

11. Apvisory mnlsmol‘xon OF THE Coum-

11. Theru has been consideruble difterence of opinion amongst jurists
und politioul thibkers us to the expediency of placing on the Supreme Court
an obligation to advise the Head of the State on ditficult questions of law.
1n spite of arguments to the contrary, it was considered expedient to confer-
ndvisory jurisdiction upon the lederal Court under the exist.ng Constitution
by Seotion 218 of the Act. Having given our best consideration to the
urbumeuts pro and con, we feel that it will be on the whole better to.
gontinue this jurisdiction even under the new Constitution. It may be
assumed thut such jurisdiotion is searcely likely to be unnecessarily invoked
and if, as we propose, the Court is to have a strength of ten or eleven judges.
a prououncement by a full Court may well be regarded as authoritative
advice. This ean be eunsured by requiring that references to the Supmme
Court for advice shall be dealt with by a full Court.

y TII.. ANOILLARY POWERS OF THE COURT

12. Power should be conferred upon the Supreme Court as under section
914 of the Act of 1935 to make rules of procedure to regulate its work and
provisions similar to those contained in Order 45 of the Civil Procedure
Code should be made available so as to facilitate the preparation of the
record in appeals to the Supreme Court ne well as the execution of its
decrees. It does not seem to us necessary to continue the restrietion now
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placed on the Federal Court by sectivn 209 of the Act of 1435. 1f the
Bupreme Court takes the place of the Yrivy Gouneil, 1t may well be per-
mitted to pronounce final judgments snd final decrees in ¢ases where this 1s
possible or to remit the matter for further inquiry to the Courts from which
the appeal has been” preferred where such further inquiry is considered
necessary. Provisipn must also be made on the lines of seotion 210 of the
Act of 1935 giving certain inherent powers 10 the Supreme Court,
IV. CONSTITUTION AND STRENGTH oF THE COURT

13. We think thut tlie Supreme Court will reguire st leust two Division
. Benches and as we think thut each Livisivn Bench saould consist of five
Judges, the Court will require ten judges in addition 1o the Chief Justice, so
as to provide for possible ubsenves or other unforeseen circumstances.
Moreover, one of the judges may be required to deal with many miscella-
neous matters inéidental to appellate jurisdiction (including revisional and
referentiul jurisdiction). o ST

V. QUALIFICATIONS AND MODE OF APPOLNTMENT OF JUDGES
. - -

14. The -quulifications of the judges of the bupreme Court may be laid
down on terms very similur to'those 1 the Act of 1485 us regards the judges
of the Yederal Court, the possibility being borne in mind (as in the Act of
1935) that judges of the superior courts evven from the Btaies which may
join.the Union muy be found Hiv to cceupy o seat in the Suprema Court.
We do not think thas it will be expudient to leave the power of appuinting
judges of the Supreme Court to the unfetiered discretion of the President
of the Union. We recomumend that either of the following methcds may be
adopted. One method is that the President should iu consultation with the
Chief Justice of the Supreme Court (so far as the appointment of puisne
Jjudges is ¢oncerned) nominate 3 person whom he considers fit to be appoint-
ed to the Supreine Court and the nomination should be confirmed by a
majority of at least 7 outcof u panel of 11 composed of some of the Chief
Justices of the High Courts of the constituent units, some members of both
the Houses of the Central Legisiature and some of the law officers of the
Union. The other methed is thut the panel of 11 should recommend three
names out of which the President, in consultation with the Chief Justice,
'may select a judge for the gppointment. The same procedure should be
followed for the nppointment of the Chief Justice, except, of course, that
in ‘this case there will be no consultution with the Chief Justice. To ensure
that the punel will he both independent and command confidence, the panel
. should not be_ nn ad hoe body hut must he one appointed for a term of years.

VI. TENURE oF OEFICE AND CONDITIONS OF SERVICE OF JUDGES

15. The tenure of office’ of the judges of the Supreme Conrt will be the
same as that of Federal Court judges under the present Conbstitution Act
and their age .of retirement also may be the same (65). Their salary and
pensions may be provided for by statutory .rules~ It is undesirable to huve
temporary judges: in the highest Court in the land. Instead of having tem-
porary judges, the system of having some ad koo judges out of a panel of
Chief Justices or judges of the High Courts raay be adopted. In this con-
nection we invite attention to the Canadian practice as embodied in section
80 of the Canadian Supreme Court Act., The section runs ss follows :— ;

*#80. Appointment of ad hoc judge.—If nt any time there should not
% be a quorim of the judgzes of the Supreme Court available to
hold or continue any session of the Court, owing to a vacancy

“ or vacancies,-or to the sbsence through illness or on leave or
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in the discharge of other duties ussigned by statute or order in

council, or to the disqualfication of a judge or .ludges, the

Chief Justice, or, in his absenée, the senior puisne ;udge,‘ msy

in writing request the uitendsnce at the sittings of the Court,

us an ad hwe judge, for such period as may be necessary; of a
jutlge of the Exehequer Court, or, should the judges of the said

court be absent from Uttuwa-or for any reagon unable o sit,

of & judge of-a provincial superior court-to be designated in

writing by the Chief Justice or in his absence by any acting

Chief Justice or the senior - puisne judge of such ; provineial.
court upon such request being made to him in writing.

- . 2 i

* . : * . T

.-Dutioa,—It shnll be the duty of the judge whose atfendance has
baen so requested or who has ‘been so designated in priority to
other duties of his office, to attend the .sittings of the Supreme
Couft at the time and for the period for which his aitendance

_shall be required, aud while so-attending he shall possess the
powers and privileges and shall disehurge the duties of a puisna
judge of the Supreme Court.” - R
" 16. Not nll the recommendations that we have made need find. 4 place -
in the Constitution Act. The main features mny-be embodied in the Consti-
tution Act and detuiled provisions ip u separate Judiciary Act to be passed
by the Union Legislature. The form of procedure in the Supreme Court,
a.g., for the enforcement of fundamental rights may also be provided for in
the Judiciary Act. We may point out that the prerogative writs.of manda- -
mus, prohibitionr and cortiorari have been nbolished: in England by = statute
of 1088, Corresponding orders have been substituted and the Supreme.Court
- of Judieature has been smpowerid to make tules of court prescribing. the
procedure in cesss where such orders are sought. - [8ee sections 7—10 .of
* the ‘Administration of Tustice- (Miscellaneous Provisions) Act, 1988.] - -
17. We understand our terins of veforence-to reldte. only to the constitu-
tion and powors of the Suprema {'ourt. We have, therefore, said nothing
about tho ITigh Courts of the Uwits, although we have had to refer to them
incidentally in some of our suggestions relating to the-Supreme Court.

. §. VARDACHARIAR."
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