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A, Discussions in!jhe Security Counecil and Ceneral Assenbly

The PeOple'szepublic of Caina formally came into exis-
tence on October, 1, 1949. This was followed by a controversy
in the United Na%ions in régard to the representation of
China in that Organization, The issue was first brought to

“the Security Council by the Soviet Union ¢ gnd the Ukraine, On

January--s, 1950, the Foreign liinister of the Hew Chinese
Cov.oo.nent sent a cablegram to the Security Council informing
tnert that the presence of the Kuomintang delegation in the

Uesile was 1llegal and that its representative should be expelled,
India did not participate in the disuussion which followed.

2 But the Indian/Yugoslavian representatives supported ,the Soviet

resolution suzgesting the grant of the right of representation
to the new goverrient, The resolution was defeated by 6 votes
to 3 witir two absbentions, The Soviet delegate walked out of
tiie Security Council!s reeting as a protest against the deci-
sion., . S * .

On January 17, 1050, the.Indian delecate suggested that
the Provisicnal ruies of Procedure be auended to include pro-
cedure to he favoured in recognising new governnentse. The
Security Council accepted on February 2G, 1950 the proposals
that credentials of representatives to tﬁo Ueile should be issued
by the Head of the State bor the government toncerned or by its
iMinister of Foreign Affairs. The question of establishing a
procedure in the matter of representatin to be followed by all
organs of the U,ll, was left to.the General Assembly to decide,

. The probler of China's- representation is nct one which
could be solved by the establishment ef a procedure, The U.S.
CGovernment expressed the view that the decision between the
conpeting claimant governments for China's seat in the U,i.
was to be reached -by the UJl, on its merits., "Acheson, in a
letter to Ifehru wrote on July 18,.1950, "se.ssl Imow you will
agree that the decision should not -be éictated by unlawful
aggression or by otiier -conduct which would subject the U.ll.td
coercion and duress,.," "Aehesgn was having in his mind the Soviet
attempt to bring pressure on- the Security Council by a walkout
and later by the lorti Korean invasion of South llorea, Vhen
China herself entered the Korean War as a particlpant, the
United States gave considerable emphasis to this argument,

ko government must be allowed to shoot 1its way to the United
liations," was their declared view, Those who agreed with the
United étates were of the opinion that 'not only a government's
capacity to, fulfil international obligations, but also its i
willin;ness to do so.must be tTaken into,consideration while
granting it tiie right of representation in the United Nations,

India, felt that the New Chinese Government nmust be seated
in the United Nations, . When' the Indian Government failed to get
sufficient support to this view in the Security Council, it
decided to bring the issue before Tthe General Assembly. As soon
as the fifth session commenced on September 19, 1850, the
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Indian delegate iduroduced a draft resolution callinu for the
representation of "the People's Republic of China in the United
ifations, The Resolution recognised that "the Central Govern-
ment of the People's Republic of China is the only government

functioning in the Republic of China, as now constituted."

The resolution wanted the Assembly fo decide that this govern-
rnent should be entitled to represent the Republice of China

in the General Assembly and called upon the Assembly to
"rceeconumend that the other organs of the United l'ations adopt
similar resolutions."

Three other draft resolutions dealing with the same ques-
tion were introduced at this plenary meeting. The Soviet
Union submitted two proposals, one suggesting tiiat ‘the Kuomin-
tang group was not to take part in the work of the General
Assenbly as the-Chinese representatives, and the other, invit-
ing tlie People's Republic of China to send representatives to
the General Assembly, A Canadian draft resolution called for
‘a special committee to consider the guestion-of Chinese repre-
sentation and to report back to the General Assenbly, This
report was to be submitted after the Assembly had considered
the proposed item on recognition by the United Nations of the .
representation of a Member state, Pending the decision by the
Assembly on the report of the Special Committee, the represen=
tative of the Nationalist Government of China were accorded
their usual privileges as deleuates.

In the Assembly!s general debate that followed, tihe mem-
‘bers were divided between those who had recognised %ue Hevw
Government of China and vho either favoured ohe Indian or
Russian proposals, and those who continued to recognize the
ltatlonalist Government and supported the Canadian resolution,

Both the Indian and Soviet resolutions, calling for the
representation by the New Government of China were defeated,
The Canadian Resolutlon, .envisazing the constitution of a
special committee to study the problem was adopted by the
Assembly and such a committee was estaﬂlished. But its deli-
berations 4id not yield any significant results,

During the same session a sub-committee of the JAssembly
studied the problem of recognition by the United Hatlons of -
the rcpresentation of a ilember state, Cuba moved a resolution,
suggesting that the following considerations must be taken
into account in regard to this matter:e

1.'Effective authority over the national territory.

2., The general consent of the Population.

3._The ability and willingness to achieve the purposes,
observe their principles and fulfil the ob_ibations

"~ of-the Charter; and
4, Respect for human rights and fundamental freedons,
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The Indian gelegate said that as a member of the United
Nations and a permanent lMember of the Secretariat, China had
certain obligations to fulfil, But to carry out %hese obli-
gations, the government representing China must have effective
control over the territory and people of China, It is the new
Government that cowld discharge Chinats duties and obligations
under the Charter, The Indian delegate asked, "How can we
require the fulfilment of-these obligations and yet deny that
government its ripght under the Charter, one of which is the
right to be represented in the United ﬁations?"

The United Kingdom moved another resolution. Its
operative part rocommended that, where the question of repre-
sentation of a Member State arose as the result of internal
changes which had occurred in the State, the United Nations
should recognise that Government as representative of the Mem-
ber State, which exercised effective control and authority over
all or nearly all the National territory and which had the
permanent “obedience of the bulk of the population of that
torritory,.

The Indian representative said that he would confine
himself to considerations dictated by common sense and indis-
putable general principles of law, The questicia to be considered
must be whether the new government was sufficiently stable,
exerclsed cffective authority over the territory, and was
- obeyed by the majority of the population. These were questions
of fact and should be decided by the General Assembly, If the
stability was present in a particular state, then the govern-
ment of that state was entitled to be recognised by the United
Nations, If it should be later established that the govern-
ment in question was violating the provisions of the Charter
and falling to observe human rights and fundamental freedoms,
then the Assembly could aet in accordance with the stepslaid
down in the charter, India supported the British resolutions,

Finally the General Assembly on December 14, 1950 adopted
a resolution recormending that the gmestion of representation
of a Member State, if & controversy arose, between two claimant
Governments, should be considered by the General Assenbly or
its"Interim Commititee in the light of the purposes and princi-
ples of the Charter and the circumstance of each case, India
abstained from voting as-she felt that the¢ Interim Commiftee
was not competent to tackle such an issue,

The discussions in the Security Council in the Assembly
and its Committees have not so far 1e%jany solution of the
problem cormected with the representation of China, On this
question. Indian public opinion supported the government more
or less unanimously. “The National Standard even questioned
the elaims of the U.N, to be considered as an organization with
world-wide responsibility, It wrote oii 16 January 1951:
"America deprived the U.,N, of its moral”. claims to enforce the
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dircctive by her obsitinate refusal to buy peace through the con-
cession of Red Chimls claims on Formosa and for the seat in the
Sccurity Couneil." 'The Statesman, which is considered as a pro-
West and conservative newspaper wrote on 16 September 1950."Per-
haps it is not realised that vhat other nations tend to regard

as the unrcalistic obstinaecy of the U,S,A. on the China question

is prcjudieing her relations, not with China only, but with other
Asian countrics and lessening the authority of thée U.He... The
Sccurity Council as at present constituted represents neither the
facts of world power, as was intended, nor (it now scems clear)

tae wishes of the majority of membors, How it can successfully
chhampion democractic causcs if not itsclf democratically consti-
tuted 1s a questionh which is likely to be asked as time goes on,"
The liational Herald of 20 Septcmber 1950 says: " As Jawaharlal
lichru has said once again, the exclusion from tho world organiza-
tion of a country of Chinassize constitutes a danger to pecace since
it wecakens that organiza tion.“

B, The Seccrctarv-General Memorandum

In the memorandum on the Legal Aspects of the problem of
Representation in the United Nations, transnitted to the President
of the Security Council, the Scerctary General (Iic) on March 8,
1950 made the followving significant obscrvations in regard to this
matter: : '

" The primary difficulty in the current question of
the representation of Meomber States in the United
Hations is that this question of rcpresentation has
been linked up with the question of rcecognition by
liember Governments, It will be showm that this
linkage is unfortunate from the practiecal standpoint
and wrong from the standpoint of legal theory.

1. From a practical standpoint, the¢ present position
is that recpresentation depends entirely on a numerial
count of thc number of Hembers in a particular organ
which rccognize onc government or the other, 1If is
quite possible for the majority of the Members in
another organ to recognize one government, and for
the majority of Members in another organ %o recogs
nise the rival government. If tho principle of in-
dividual rccognition is adhered to, then the repre-
sentatives of different governments could sit in
difforent organs, Morcover in orgams like thec Secu~
rity Council, of limited membership, the question of
representation may be determined by the purely arbi-
trary fact of the particular governments which happen
to have been elected to serve at a given timec,

2. From the standpoint of legal theory, the linkage
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of representation in an international organization
and rccognition of a government is a confusion of
two institutions which have superficial similari-
tics but arcfessentially difforcntesesescsse{@)eces
while states may regard it as desirable to follow
certain legal principles in according or withhold-
ing rccognition, the practicc of states shows that
the act of recognition is still regarded cssentially
a political dceision, which cach state decides in
accordaince with its owm free appreciation of the
situation,,ess(b) on the other hand mecmbership of

a state in the United Hations and represcntation of
a.state in the Organs is clearly determined by a col-
lceive act of the appropriatc organs.

The practice as regards represcentation of liem-
ber Striun s.i whoe United Nations organs has,until
the Chinese question arose, been uniformly to the
cffeet that represcntation is distinctly scparate
Trom the issuc of rccognition of a governnent,' It
is a romarkable fact that, despitc the fairly large
numbor of instances of brcach of diplomatic recla-
tions among Hombers, therc was not onc single ins-
tance of a challenge of credentials of a represen-
tative in the many thousands of mecetings which were
held during four ycars. On the contrary, whenever
the reports of credentials committcos were voted on
(as in the scssions of the General Asscmbly), they
wore always adopted unanimously and without rescr-
vation by any Hembers., .

The liembers have thorcefore made clear by an
unbroken practice that (a) a liomber could properly
vote to accept a representative of a government
vhich itdid not recognizey or with vhich it had no
diplomatic rclations, and (b) that such a vote did
not inply rccognition or a rcadincss to assume dipe-
" lomatic rclations,

In two instances involving non-members, the
question was explicitly raiseqjtho*casos of grant-
ing the Republic of Indonesia and Isracl the right
to participate in the deliberations of the Sccurity
Council, In both cases, objcctions were raiscd on
the grounds that thesc cntitics wore not States; in
both cases the Sccurity Council voted to permit re~
prescntation after cxplieit statenents were npade by
nembers of the Council that the vote did not inply
recognition of the State or governnent concerned,

" The praetice which has been thus f 1lowed in
tho United lations is not only legally corrcct but
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[to but eonformsAthe basic character of the Organiza-
tion, “*he Uitited HMations is not an association
Iimited to likeeminded states and governments of
similar idcological persuasion (as is the case in
certain regional associations). As an organization
which aspires to universality, it must of necessity
inc}udé States of varying and cvén conflicting ideo-

ogics,

The Chinesec case is unique in the history of the
United Hations, not becausc 1t involved revolutionary
change of government, but becausc it is the first
in which two rival governments exist. It is quite
possible that such a situwation will occur again in
the future and it is highly desirable fto sce what
principles can be followed in choosing between the
rivals, It has becen demonstrated that the principle
of numerical preponderance of rccognition is ihe’
appropriate and lcgally incorrcct ~ Is any other
principle possible? )

"It is subnitted that the proper prineiples can
be derived by analogy from Article 4 of the Charter,
This Article rcquires that an applicant for membor-
ship must be able and willing to carry out the obli-
gations of memborship, The obligations of member-
ship can be carried out only by governments which
"in fact posscess the power-to do so, Vhere a revo-
Iutionary government prescnts ifsclf as representing
a State, in rivalry to an oxisting government, the
guestion at; issue should be vhich of: these two
governncnts in fact is in a position to cumploy the
resources and direct the pcople of the Stateé in
fulfilment of the obligations of mombership, In
.essence, this means an inquiry as to whether the
new. government oxerciscs cffective authority within
the territory of the State and is habltually obcyed
" by the bulk of the population, :

F e

If so, it would scom to be appropriate for the
United Ha%ions organs, through their collcetive
action, to accord it the right to represent the
States in the Organization, oven though individual
Mombers of the Organization refuse, and may continue
to refuse, to accord it rccognition as tho lawful
governmen% for rcasons which arce valid under their

_national policies. " .

In a lctter to the Sceretary-General the representative of the
Hationalist China made the following obscervations:
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" (1) On thc(tcchnical sidc your mcmorandum asserts
that it is wrong to link the question of represon-
ation with the question of recognition by Member
overnments, International law has nothing dircect

to say for or against this linkage, As practiecd
in the Icague of Nations as well as in the United
Nations, this linkage is the general rule; . tho fow
cases of non-operatiocni of the linkage which your
memorandun cited, have. been the cxceptions. "

. :
1, What arc the gencral principles to be followed in
doternining which government in a State (when there

arc two competing governments) may be recognized for
the purposos of represcntation to the United Nations-
in the light of accepted intcrnaticnal law? .

2, Is the willingness to fulfil intcrnational obli-

gakions to be considered as a factor cven before tho
new government is given thofight of representation?

..' N

3. The ‘capacity to fulfil tho international obli-
zations by the new governmont and the obedicnce of
the pcople to it arc the factors cmphasised by Indila
rand the Sccretary-General, How Tar ig,this attitude
-correct?’ i



