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TAKING OF PRIVATE PROPERTY WITHOUT COMPENSATION

FOURTH AMENDMENT OF THE CONSTITUTION
By S, G. VAzE

The Constitution (Feurth Amendment) Bill which
the Prime Minister introduced in Parliament on 2lst
December carries out a recommendation which a sub-
committee of the Congress Working Committee made to
that body six months ago, viz,, that in order to give effect
to the schemes of social welfare the Congress had in mind,
the Government should be relieved of the obligation
which the Constitution now lays upon it to pay compen-
sation for any deprivation of private property that may
result in the course of implementing the schemes, and that
if compensation was to be paid it should be non-justiciable.
The Bill will be circulated for eliciting public opinion and
further proceedings in that matter will be taken in the
next session of Parliament,

The Constitution of every country recognizes the
right of the State to take private property if that be
required for the purpose of promoting general welfare, but
the Constitution of every democratic country attaches to
such expropriation the "essencial condition that the State
should be enabled to exercise this right only upon paying
due compensation to the expropriated owner, Protection
of property from an invasion by the State is s much a
mark of democracy as protection of such-basic rights as
freedom of the petson, freedom of expression, and freedom
of association, whether -the dominant economic policy
which the State pursues be one of private enterprise as in
the United .States or one of private enterprise largely
tempered with socialism as in the United Kingdom. Our
Constitution too guaranteed the right to property along
with other rights and provided in Art, 31 (2) that there
shall be no deprivation of property, moveable or im-
moveble, except by the authority of law, and that if the
State has occgsion to take possession of or acquire such
property for public benefit it shall pay compensation for

. the property so taken possession of or acquired. The
Government later assumed power, by inserting Art. 31-A,
to enact laws for abolishing large landed estates, and this
objective having now been achieved, it wishes to go
further and amend the Constitution still further in order

to give effuct to its other programme of social welfare, and
the amendment it now proposes to make iy to the cHuect
that the compensition forthe property of which a person
may happen to be deprived shaM be purely discretionary.

With this object in view the Bill extends the scope of
Art, 31-A by adding to it seven other categorics, in
respect to which the Bill declares that no law providing
for them shall be deemed to be void in virtue of Art, 13 on
the ground that it is inconsistent with or takes away or
abridges any of the fundamental rights guarantced in the
Consticution. All the objectives mentioned in these
categories are highly commendable, and if the matter
rested bere no one would seriously quarrel with the ene
largement of the ambic of Are, 31-A. But the Bill pro=
ceeds to empower the Governments of the Union and the
States to undertake expropriatory legislation in respect to
these categories without being required to pay compensi-
tion for the property compulsorily taken. This it propos.s
to do by adding to clause (2) of Art, 31, which provides
for compensation, a new clause, which runy;
Where a law does not provide for the transfer of
the ownership or right to possession of any property
to the State, it shall not be deemed to provide for tha
compulsory acquisition or requisitioning of property
by the State, notwithstanding that it deprives any
person of his property,
This new clause thus provides that the latter kind of any
extinguishment or curtailment of a right to property shail
not entail payment of compensation, and as all the
exceptions now proposed to be added are of this descrips
tion, it means that in carrying out any of the items of
social welfare it has in view the Government will be
freed from the obligation to pay compensation for the
property taken,

The position that the Government takes in the new
clause is that a distinction must be made between a

" curtailment of a property right which a purely regulatory

law may incidentally involve and the direct deprivation of
property which [aws. authorizing acquisition of property
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by the State will necessarily involve, and that whileitis
right that the State should be under an obligation to pay
compensation for the latter kind of interference with
property, it should be under no such obligation in cases
of the former kind of interference. The distinction here
made is very reasonable, but the excuse that the Govern-
ment puts forward for enacting the clause based on such
a distinction is altogether vain,- viz., that the Supreme
Court in some of its decisions has ignored this distinction
and nullified regulatory legislation because the statute
did not provide for compensation even in cases of minor
infringement of property rights. Mr., Patanjali Sastri, late
Chief Justice of the Supreme Court, has in his presidential
address to the ninth session of the Madras State Lawyers
Conference proved conclusively, by quoting from judg-
* ments in two recent cases, that, far from ignoring the
distinction referred to by the Government, the Supreme
Court has emphasized it and has unreservedly recognized
‘that different methods would be justified in cases involving
real deprivation of private property on the one hand and
thaose involving merely “in incidental abridgment of the
right to such property on the other, In State of West

Bengal v, Subodh Gopal Bose [ A. I.R.1954 S.C. 92], .

.the Supreme Court said : -

The expression * taken possession of or acquired ™
in clause (2 ) [ of Art. 31] implies such an appropri-
ation of the properties or abridgment of the ipcidents
of its ownership as would amount to a deprivation of
the owner. Any other interference with the
enrjoyment of private property short of such appropri-
ation or abridgment would not be compensable under
Art, 31(2),

The expression " taken possession of or acquired ™
must be read along with the word * deprived " in
clause (1) [ of Art. 31] and understood as having
reference to such substantial abridgment of therights
of ownership as would amount to deprivation of the
owner of his property. No cut and dried test can be
formulated as to whether, in a given case, the owner is
deprived of his property within the meaning of Art, 31,
Each case must be decided as it arises on its facts.
Broadly speaking, it may be said that an abridgment
would be so substantial as to amount to a deprivation
within the meaning of Art. 31, if in effect it withheld
the property from the possession and enjoyment of the
owner or seriously impaired its use and enjoyment by
him or materially reduced its value,

:Similarly, in Dwarkadas ». Sholapur Spinning ' and
“Weaving Co. Ltd. [ AI R.1954 S.C,119], Mr. Justice
Vivian Bose said for the Court : '

If there is substantial deprivation, then clause {2) is,
in my judgment, attracted, By substantial deprivation,
I mean the sort of deprivation that substantially robs
a man of those attributes of enjoyment which
normally accompany rights to, or interest in, property.
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The form is unessential, It is the substance that we
must seek,

In fact, in Subodh Gopal Bose's case the legislation which
extinguished a property right without providing for com-
pensation was upheld as valid, because it was an incidental
consequence of a regulatory law; “that is to say,
the case was regarded as falling within the legitimate
exercise of the State’s regulatory power."”

Mr. Sastri drew the obvious moral from this. He
said: * The passages extracted above indicate the scope
of regulatory and prohibitory powers which the State can
exercise without having to pay compensation. It isonly
when regulation of private property goes further and
amounts to a substantial abridgment of the incidents of
ownership that it would amount to deprivation for which
compaznsation could be claimed.” And he added:

There is thus reasonable scope left under these deci-
sions for the exercise of the State power of regulation
and control 'in relation to private property. The cases
Tepresent an earnest attempt to reconcile the rival
demands of State control and regulation of private
property and the constitutional protection thereof
and lay down a principle which is fair to the Govern-
ment and justto the citizen, and accords with the
American view that *the general view at least is that
while property may be regulated to a certain extent,
if regulation goes too far it will be recognised as a
taking,” in which case compensation would be
payble,

This shows that there is no substance in the Govern-
ment’s contention that because the Supreme Court failed to
distinguish between deprivation on the ome hand and
mere abridgment of the right to enjoy property on the
other that it was being compelled to make the amendment
in the Constitution that it sought to make,

Nor does it follow, as the Government contends,
that because the State does not appropriate to itself any
private property of which it happeas to deprive the
owner in exercise of its regulatory power, the owner
should receive no compensation. Mr. Sastri put the point
cogently when he said : '

Cases are readily conceivable where it would
obviously be unjust to deny the right to compensation
to & person who is made to lose the berefit of his
ownership or his right to possession without the right
being transferred to the State. Take, for instance,
the case of an owner, whose lands have been
submerged by water impounded in execution of a
project authorised by law. There would beno transfer
of the ownership of the submerged lands or of the
right to possession to the State in such a case and the
owner will have no constitutional right under the
new clause [ clause (2-A of Art. 317 to compen-
sation. Another instance, perhaps, would be the
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cutting off of the usual supply of water for what are
called mamool wet lands under statutory authority in

order to ensure adequate supply of water to an

expanding city served by the same tank,

Instances can be multiplied. In such cases,
according to the construction placed on Art, 31,
clauses {1) and (2), it would probably be held that
the abridgment of the incidents of ownership is so
substantial as to amount to deprivation of rights
of property and entitle the owner to compensation,
Is it the intention of the Government that the con-
stitutional protectton should be withdrawn insuch
cases ? . ’ .

Apparently, it is the intention of the Goveroment
either to pay no compensation at all or to pay what would
be regarded as less than fair compensation to the dis-
possessed owner merely because the property would not
come into its own possession. If this is its intention
under the Bill, surelya wrong would be done which must
be rectified, As Mr, Sastri put it :

The point is ifthe State provides for no compen-
sation or for only a nominal compensation, the
affected owner will have no constitutional remedy.
The constitutional protection of private property
consists not in any prohibition of appropriation of
private propezty but in the insistence on the payment
of adequate compensation, If the quantum of com-
pensation is to be left to the discretion of the State
and magde non-justiciable, there will be little left of
the guaranteed protection of private property which
will then be exposed to all sorts of experimental
economic legislation according to the notions of social
welfare of the politicians who may come into power
from time to time, Such a situation must tend to
spread a sense of insecurity in the minds of the people
and give rise to conditions of economic instgbility
with harmful consequences to investment of domestic
and foreign capital.

The change in the constitution which the Bill proposes
to make in respect to a State mottopoly in any trade or
business is a much simpler matter. The amendment made

by the Constitution ( First Amendment ) Act of 1951 in -

Art, 19 {6) has already taken such monopolies out of the
purview of Art. 19(1){g). “The result of the amend-
ment,” says the Supreme Court in Saghir -Ahmed w,
State of U. P, (reported by us on a later page in this issue),
*is that the State would ndt have to justify such action
(L e, prohibition of any. business by private individuals
because of the cteation of a State monopoly) as reasonable
at all in a Court of law, and no objection could be taken
onthe ground that it is an infringement of the right
guaranteed-under Art. 19 (1) (g) of the Constitution.”
But the amendment does not dispense with the obligation
.resting on the State to provide for compensation in cases
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pf ** deprivation " of property in virtue of Art, 31 (2) and’
in Saghir Ahmed's case the Supreme Court voidcd‘ the
u. P Act under which bus-owners were deprived of the
business of running buses on hire on public roads withoue
paying them compensation. Now the Constitution Amend-
ment Bill places this and all other analogous matters
-beyopd challenge in courts of law by making an additional
Provision to that effect in Art. 305and including in the

rubric of that Article “saving of laws providing for State
monopolies, "

The Bill is founded on the belief that lncge-scale
plans of social welfare will not be practicable if rights of
private property are to be scrupulously respected. But
:.he belief is not justified. Taking the instance of nationa-’
lization of industries, we sce that in the United Kingdom
the Labour Government, which adheres to the policy of
socialism, took over private industries on paying to the
owners the market value of their property. In no country
is social welfare in a more developed condition than there,
and we may well be content to walk in the footsteps of
that country in the matter of promoting social welfare. In
any case democratic countries always inhibit themselves
from following policies which involve cxpropriation of
private property ; they limit their welfare plans to what
they can achieve in other ways, the levying of graduated
income-tax being one of the most effective means of recti-
fying social inequalities, which s such an urgent need in
this country, We feel that we should follow democratic
practice in this respect as in others, While it is true that
there is no substance in the Government's plea that it is
the Supreme Court's judgments which have driven them
to other modes of bringing about social welfare (we re-
cognise, bowever, the need, in spite of the Supreme Court's
decision to the contrary, of the Government being em-
powered to take over and manage fora tempoacary period
big undertakings which are being mismanaged by incom-.
petent persons without having to pay compensation), the
truth is that the Government does not feel that regard for
private property which every democratic Government
should feel. Mr, Nehru said frankly at a Congress meeting
that if he did not resort to outright expropriation in the
public interest, as some other sections of opinion would, it
is only because short-cuts of this kind would in the long
run put the country backwards. Itis good that consi.
derations of expediency deter the Government from such
adventures; but we wish it would also be deterred by
what adherence to democratic principles and practices
requires. At all events, having agreed at the time of
framing the Constitution to afford constitutional protection
to rights of property, the Government might well refrain
now from scoring out this protection, as the Bill in effect
seeks to do, by giving to itself discretion to deal with
these rights as it deems fit. ‘
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‘COMPULSORY REGISTRATION OF THE COMMUNIST PARTY

FEDERAL COURT OF APPEALS DECLARES THE LAW TO BE VALID

In the first judicial decision on the constitutionality of
" the Internal Security Act of 1950, popularly called the
McCarran Act after its sponsor in Congress ( the late
Senator Pat McCarran ), the Court of Appeals in Washing-
ton upheld on 23rd December, by a two-to-one majority,
the validity of the law requiring any organization proved
to be engaged in subversive activities and dominated by
Soviet Russia to register itself with the Justice Depart-
ment,

Under this law proceedings were started as early as
April 1951 against the Communist Party in the United
States, and hearings were begun before the Subversive
Activities Control Board to determine whether the party
was a Moscow-dominated subversive organization. The

Board held in April 1953 that the party was suchan
" organization and directed it to register with the Attorney-
Genetal, The party refused to register and took its case
directly tothe Federal Court of Appeals.

Registration would impose rigid controls on the party,
It would be required, on pain of a maximum fine of
$10,000 for wilful failure to register, to furnish names and
addresses of its members and submit a full statement of
its income and expenditure to the Justice Department.
The law also provides that if the organization itself does
not register, individual members thereof shall register,
those who failed to do _so being subject to a maximum
‘penalty of five years' imprisonment in addition to a fine.
Among the privileges registered members would forfeit
were the right to Government jobs, to. passports and
to certain tax deductions.

The Coutt’s decision affirmed the Subversive Activi-
ties Control Board's order that the Communist Party was
a subversive organization controlled by the Soviet Union
and sustained the constitutionality of the 1950 Act, The
majority opinion was written by Judge Prettyman and
concurred in by Judge Danaher. Judge Bazelon dissented,

The Communist Party first assailed the Control
Board's order as not supported by a preponderance of
evidence' adduced at the hearings. The Court reviewed
the evidence in detail and concluded that out of the
testimony had comz a picture of a world movement dedi~
cated to the overthrow of the American Government, It

_said it believed that the evidence supported the finding
of the Control Board that the Communist Party “is sub-
stantially directed, dominated and controlled by the Soviet
Union, which controls the world Communist movement

« .. and that the Party operates primarily to advance the )

objectives of such world Communist movement, '

Then the Communist Party challenged the Act on
several constitutional grounds. It argued that the Act
infringed on the First Amendment’s guarantees of freedom
of speech and belief. The Court rejected this argument,
holding that “ the right to free expression ceases at the

1

point where it leads to harm to the Government,
Prettyman said :

The right to unimpeded expression of views does
not apply to unimpeded conduct. Clearly the aim
of the statute before us is at action and conduct rather
than at mere speech and assembly, A purpose to
establish a totalitarian dictatorship is a programme of
action rather than of mere discussion. It isa pro-
gramme of action ; it involves the Government, It
can-be met with action by the Government.

Dealing with the contention that the Act violated the
due process of laws clause and was a bill of attainder, the
Court held that the penalties provided in the Act imposed
no restrictions on the constitutional provision that no
person “shall be deprived of life, liberty or property
without due process of law,” They were a reasonable
exercise by Congress of its power to protect the nation
against the world-wide Communist conspiracy.

The PaIEy also put forward the argument that the
Act was an “‘outlawry statute™ designed to outlaw the
party by legislative fiat, On this subject the Court szid:

If -an organization is actually operating primarily
to achieve the objective of a foreign organization ., .~
by other than constitutional means, we perceive no
constitutional obstacle to its outlawry,

The Court observed that the fact that no organization

Judge

- could survive registration under the Act * is no detriment

to the validity of the statute. A statutory requirement
was not invalid, the opinion asserted, ‘¢ merely bacause of
results which may flow from the unpopularity of the
cause affected. ™

Lastly, the Court dealt with the party's contention
that the Act, by requiring. the registration of party
members, violated the Fifth Amendment's guarantee that
* no person shall be compelled in any criminal case to be
a witness against himself.” Judges Prettymen and
Danaher held that the constitutional privilege against
self-incrimination was a * realistic barrier between the
obligation of a citizen to give evidence and the injustice
of inquisition by force.” They added that it was
* designed to achieve a precious protection, ”

The mere fact of being required to register, however,
did not in their opinion deprive Communists of this
protection, Revealed 'membership in the Communist
party was not of itself a violation of any criminal stature.
They said, * The membership records of an organization
are not protected bythe privilege against self-
incrimipation, "

The dissenting member of the Court, Judge Bazelon.
based his dissent entirely on this last point, He said :

Suppose an- Act of Congress required bands of
bank robbers to file with the Attorney-General
statements of their membership and activities, and
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imposed criminal penalties upon their leaders and
members for failure to do so. Suchan act would
compel individuals to disclose their connection with
a criminal conspiracy. .

The registration provisions of the Internal
Security Act... compel individuals, under criminal
penalties, to disclose intimate associations with the
Communist Party, a disclosure which the Supreme
Court has held to be incriminatory,

No argument could reconcile such an Act with
the Fifth Amendment’s command, ]

The Communist Party is going to file an appeal against
this decision to the Supreme Court.

Teacher's Freedom R

The “Times of India" carried the following editorial in ita issue
of 313t December,

In maintaining its lead in encroaching upon the rights
of teachers, the Madhya Pradesh Government continues to
exhibit its scant respect for their freedom as citizens,
Having earlier placed a ban on political activities by
school-teachers, it extended the rule some time ago to
include teachers in aided colleges, Its latest directive to
private colleges seems to be intended to bring all professors,
lecturers and tutors under this ban. It has naturdlly
put college managements in 2 mortal fear of losing the
State grant, In order to ensure its continuance, they have

since been busy, it is reported, taking written pledges -

from the members of their staff that they will not take
part in polities, In condemnation of the M. P. ukase, a
" mention was appropriately made at the All-India Educa-
tional Conference of a similar order—the notorious Risley
circular of forty years. ago—against which leaders of all
walks of life then united in protest, While Madhya
Pradesh paves the way, official attempts to take away from
the teachers the ordinary rights of citizenship are also in
evidence elsewhere, On the eve of last month's
municipal election in Delhi, Government prohibited
teachers in State ot aided schools from participation in
elections or politics, A similar ban obtains in PEPSU
and the latest to be warned are the school-teachers of
Andhra.

Undoubtedly, teachers devoted to their job and
vocation will have little time or aptitude for active
politics. They should also do nothing that woul'd hftmper
their professional work or lead to the indoctrination of
young minds. Yet the fundamental question remains
wbether any curtailment by the State of their rights as
individuals and as an organised body is justified. This is
particularly so when they are notin State employment.

Here is 2 matter which is best left to their good sense and
" devotion to duty as wards who mould the life of ttfe
youhger generation. In stifling the free atmosphere in

which teachers should function, State Governments have

also forgotten the provisions in the Constitution which
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explicitly gave them a political role o play when they act
as the clecrorate for clecting a tweltth of the  membership
of State Legislative Councils. It s passible ro imagine
thae the teacher’s expression of views on cureene problems
like the medium of instruction or on the adequacy and
success of the Five-Year Plin would be looked upon as an
incursion into palitics.  This s a dangerously anti-
intellectual and restriceive climate of oxistence for any
individual and especially for the teacher, who must arouse
the pupil’s curiosity and meet his doubes and  questions.
Even the tcacher's  struggle tor better salaries and
conditions of work canbe pounced upon as political
agitation. The answer to the restrictive orders in Madhiya
Pradesh and elsewhere would be for teachers to unite ia
protest and request the Judiciary to decide it they are good
in law, Administrations with a greater respect for the
citizen's freedom will, in the meantime, be eager to
rescind all measures which put them out of accord with
democratic principles and the temper of the Constitution,

COMMENTS

"Censorship by Opening Citizens' Lotlers
DoEs IT NOT VIOLATE ART. 19 (1) (o)?
Racently it wos alloged that the mall of o momber uf
the Madras Legislutive Assombly was interfered with Ly
the police and a demand was mode thut the mattor Le
referred to the committee of privileges of the loglxlature,
The Speaker of the Asgembly found no prime facio cux
for acceding to the suggestion. Commonting on this
inoident, the * Statesman ™ has rafsod the wider quostion
of the constitutionality of the practice of openlng cltize n ”
letters. The paper says :
Indian practica derives from sec. 26 of the Purt
Offica Act, 1898, or sec. 5 of the Telegruph Act, 1530,
Censorship can be, and is, exercised in poucestimae, thy
criterlon being public emargency or * tho interont
of public peace and tranquillity. " Of such Interost
the official concerned is sole judge, since a cortificate
signed by a Becretary to Government, State or
Central, * shall be conclusive proof on the point,

There is no known respensible body of eensors such
ag the Australian committee of privileges presumally
had in mind (this precedent was examined by the
Madras Speaker) ; anyone can be deputed to act, from
the postal authorities to the police. Nor has action
under these measures a particularly reputable history,
During the civil disobedience movements, for inytance,
the authorities might have conceivably made out a
case for open censorship; instead they proclaimed
abroad that there was none, while in fact proceeding
gquietly to interfere both with private correspondence
and with Press messages, under the P, and T. Acts.
There have been not infrequent allegations tuat, from
time to time, the same sort of thing goes on today .
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There seems, on the face of it, some doubt whether

this is copstitutional. Article 19 (L1){a) givesall .-

citizens the rigbt to freedom of speech and expression.
Case law has since indicated that interference with
the circulation of a newspaper infringes this right;
a fortiori, it geoms, 80 also should interference with
private mafl. Article 19 (2 ) ,indeed, permits the
legislature to place restrictions on the right for
certaln purposes ; but, under the Constitution ( First
Amendment ) Act, 1951, they must be reasonable
restrictions—which is justiciable. "The constitutional
position may some day be clarified in the courts. The
diffioulty is that the authorities are not obliged to
inform a oitizen when they propose to confiscate or
open his mail, nor do they ; on the other hand, mail
can and does quietly disappear or linger in trapsit for
reagons other than official censorship.

Control of Dramas in Madras

The bill for the regulation of dramatio performances
in the State of Madras, to which reference was made in
“the last issue (see p.ili:165), underwent some changes
in the gelect committes, which are caleulated to soften the
provisions of the bill. First, the clause relating to
inciteraent to interference with supplies of essential
articles, which had no .relation to the purposes of
the bill in present conditions, was dropped. Secondly,
the clauge . relating to * fomentation of olass
hatred between -various sections of the people” hasg
. been made applicable only to ocases involving
* incitement to violence, * This was obviously necessary
becnuge the Press Commission has recommended that
seo, 153 A, L P. O, to which this olause corresponds,
should, in order that it be above challenge in courts of law
on the ground of constitutionality, be restricted in its
“operation *'to those cases where there is intention to
cause disturbance of public peace or knowledge or
likelihood of violence ensuing.” In faet, * incitement
to violence " has now been made the oriterion of the
objectionableness of dramatio performances in the whole
Lill: a performance ocould be banned if it was
** objectionable ™ and was also likely to lead to » breach
of the peace. Thirdly, * deliberate intention' to cause
violence must be proved if an “ objectionable
performance ™ is to be banned, Thig is in contrast to
what the Press Act provides, which expressly says that
the motive of the writer is immaterial ; it iz only the
result that flows from the writing with which the Act is
concerned,

An “ objectionable performance " is now defined as
any drama or pantomime :

‘Which incites any section of the oitizens of India
to acts of violence against any other section of the
citizens of India or which is deliberately intended to
outrage the religious feelings of the citizens of India

by insulting or blaspheming or profaning the religion '
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or the religivus beliefs of that class or which ig

grossly indecent or is scurrilous or obscene or

intended for blackmail. ™
It is now provided that action under the measure could ba
taken by officers of the rank of district collectors in the
districts or the Commissioner of Police in Madras City.
An order to prohibit a performance temporarily, i. e., for
Jess than two months, can be passed only * after
giving a reasonable opportunity ” to the parties
concerned “to show cause why the performance
should not be prohibited.” Appeals against other
prohibitory orders will be heard by a Bench of ' the
High Court of mot less than two judges. The
penalty provided in the original bill for digobedience has
been reduced. -

Judiciary-Executive Separation
SCHEME INTRODUCED IN FIVE DISTRICTS OF THE
PUNJAB .

The Punjab Government has brought into force a
scheme for separation of the Judiciary from the Executive
in five districts of the State, namaly, Jullundur, Ambala,
Hoshiarpur, Gurgaon and Simla., The judicial work in
these districts will be entrusfed to judiocial magistrates,
the Deputy Commissioners being confined to executive
functions and to development work, which is heavy. Five
judicial magistrates have besn posted ‘at Jullundur
headquarters, three .aé district headaquarters and one at
1. N, A. in Hoshiarpur ; one each at Ambala City, Ambala
Cantonment, Rupar, Kbarar and Jagadhari in Ambala
district and two at the headquarters, and one at Palwal in
Gurgaon district. In Simla a senior sub-judge will work
as judicial magistrate.

The scheme has been introduced for the present on an
experimental bagis, the Governmant's opinion being that
the people are not very keenon it. Extension of the
scheme to other districts would ‘depend, it is stated, on ils
sucoess or Tailure in the five districts in which it has been
introduced, and partioularly on the reaction of the general
public to it;

The Judicial System in New China

Mr. Saila Kumar Mukerii, Speaker of the Wess
Bengal Legislative Assembly, who has returned after a
stady of conditions in new China. has in an account of his
impressions confirmed Mr, Attlee's statement ( vide p. iii :
131 of 'the BULLETIN ) that the judieiary in that
country is not indepsndent of the executive machinery,
but is & part of it. Noting that there is no special class of
lawyers in China, Mr. Mukerji says:

In every case, whether civil or criminal, a judge is -
assisted by two assessors. A judge may or may not
have any legal training. There is no system of
cross-examination or any evidence act or code of eivil
or criminal procedure, but from the discussions I had
with the Chinese Law Association at Peking I
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gathered that new China had not yet developed fully
its system of law and law ooyrts.

In delivering a judgment, the judge apparently gives
expression to the fact that, in awarding the
punishment, he is guided by the view that the
accused should be punished with a view to effecting
the Socjalistic construction of the State. Thus, a
judge is also a part of the Exeoutive and
administrative . machinery. Brought wup in the
traditions of judicial training and administration of
law courts in India, and the system of jurisprudence
to which we are accustomed, I was amazed ab the
nature of the trial where no independent lawyers can
be obtained, where the truth of a statement cannot be
tested by independent cross-examination, or where
there is no law of evidence to sift relevant and
irrelevant matters.

The Constitution provides that the Nationul People's
Congress will appoint the Supreme Procurator-General
and the organization of People's Procuratorates at
different places ia subject only to the Supreme People's
Procurator-General. This official is responsible for
controlling political -crimes and offences and to see
particularly that criminals are. procured, brought to

. trial and convicted and to see that thers js no
counfer-revolutionary sabotaging of the Socialistic
policy of the State, whether in cities or in rural areas,

While - the Judiciary is sbsolutely independent ‘of
the Legislature in India and has the power even to set
agide a law framed by the Legislature, in China the
Judielary is an adjunct of the Executive and has no
power to interpret the laws.

“STATE MONOPOLY IN ROAD
TRANSPORT

Right to Carry on Business Infringed
GUARANTEE FOR FREEDOM OF TRADE
In_Saghir Ahmed 2. State of U. P,, decided on 13th
Qctober last, the Supreme Court raised a number of points
and the observations made in the courseof its judgment in
this_ case ag to whether an Act providing fora State
monopoly in a particular trade or busines conflicts with
the freedom of trade and commerce guarantesd by Art.
301 of the Constitution have been made a reason by the

Union Government for proposing an amendment of Art,

305 in the Constitution Amendment Bill, which was
" introduced in Parliament on 20th December. For this
reason the judgment has been summarised here at some
length,
FACTS OF THE CAsg

The U. P. Government, “ having conceived the 1dea of
establishing a State monopoly in respect to the road
transport business in the State, '’ began, through Transport
Authorities, cancelling the permits to private operators of
gtage carriages and “ refusing permits to peopie who
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undor ths
Motor Vehicles Act of 1939, by virtus of seo. 42 (3) of

which the Government could run any number of busos
without taking out permits for them. Aggeioved by this
“illegal use ™ of the Aok, several bus-owners lodzed
complaints, in the Allahabad High Court, Tnoe patltions
were heard by a Full Bench and * o majirlty of the judges
expressed the opinion that the State, pucrparting to ast
under sec. 42 (3) of the Motor Vehioles Aot, could not
disoriminate against other persons in thesir own favour
and that the sub-section, in so faras it purports to exemp ¢
State buses from the obligation to obtnin permits for their
use, conflicts with Art.14 of the Constitution, All the
judges coneurred in holding that “nationalisation of an

_industry was npot possible by a mare exeoutive order

without appropriate legislation,” giving & warning.
bowsever, thatsuch legislation might oconflict with Art;
19 (6).

Agcordingly, the State Government passed the U. P.
Road Transport Act in 1951 as a means of seouring the
exolusive right to operate road transport servioces within its
torritory, Under seo. 3 of this Act the Government was
empowered, by promulgating o scheme in that behalf, to
declare that the road transport servioes in genoral or any
portion thersof shall be run and operated by the State
Government exclusively or in conjunotion wlth other
agencies. In acoordance with the provisions of this
seotion the U. P. Government published on 7th April 1953
a scheme providing that the state carriage services, among
others, on the Bulandshahr-Delhi route, shall be run and
operated exclusively by the State Government. There-
upon, several persons plylng buses on this route presented
petitions before the High Couxrt at Allahabad challenging
the constitutionality of the 1951 Act and praying for
writs, in the nature of mandamus, directing the
Government not to Interfere with the operation of their
buses. A Divigion Bench of the High Court consisting of
Mukharji and Chaturvedi JJ., on 17th November 1953,
dismissed the writ petitions, repelling in their judgment
all the constitutionnal objections urged by the petitioners
Against this judgment Saghir Abmed and another filed an
The appeal was heard by a
Bench consisting of the Chief Justice and B. K. Mukherjaa,
8, R. Das, Bose and Ghulam Hasan JJ. The Courtby a
unanimous judgment allowed the appeal and issued a
writ of mangdamus restraining the U, P. Government
from enforcing the provisions of the U. P. Etale Rond
Traussport Acb 1951, against the appellants,

BEARING ON ART. 19{1}(G)

It was contended on behalf of the appellants tha,t'
inasmuch as the 1951 Act excluded all private bus-owners
from the field of transport business, it was an infraetion of
the: right, guaranteed in Art. 19 (1) (g) of the
Constitution, to * carry on any occupation, trade or
business, ” It was argued, on the other bapd, by the
Advocate.General appearing for the U.P. Government,
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{hat “ the citizen has no inherent right in this respect

apart from any Btate sanction.... The rights of the

appellants are created entirely by Btate Igislation, and by

State legislation they could be deprived of the same. > The

Advocate-General cited in support of this argument two

T, 8. Supreme Court judgments [ Packard », Banton (1923 )

- 68 Law Ed, 596 and Stepbenson », Binford (1832 ) 77

Law Ed. 268], in which the doctrine of ** exceptional user®’
or the doctrine of * franchigse ” or “ privilege ” was laid
down, The Court ruled that this doctrine had no place in
the Indian Constitution and referred with approval to
the statement of law summed up thus by Mr. justice

Venkatarama Aiyar, Judge of the Madras High Court in

C. 8, 8. Motor Service v, State of Madras [ A. I. R. 14953

Mad. 279 ] in regard to the right to use a public highway

(such as the Bulandshahr-Delhi route, a part of the

Grand Trunk Road, is ] :

' The true position, then is that all public strests and
roads vest in the Btate, but that the State holds them
as trustees on behalf of the public. The members of
the publio are entitled as beneficiaries to use them as a
mabter of right, and this right is limited only by the

gimilar rights possessed by every other cibizen to use

the pathways, The State as frustees on behalf of the
publioc is entitled to impose all such limitations on the
churacter and extent of the user a3 may be requisite
for protecting the rights of the public generally;. .
but subject to such limitaticns the right of a citizen
to curry on buyiness in transport vehioles on public
pathways cannot be denied to him on the ground that
the State owns the highways,
Lxpressing " entire agreement ” with this, Mr. Justice
Muklerjea, who delivered the opinion of the Court, said
Within the limits imposed by State regulations any
member of the public can ply motor vehicles on &
publio read, To that extent he can also carry on the
business of transporting passengers with the aid of the
vohicles. It is to this carrying on of the trade or
business that the guarantes in Act. 19 (1)(g)
{ relating to the right “ to practise any profession, or
to carry on any ocoupation, trade or business ") ig
attraoted, and a citizen can legitimately complain if
any legislation takes away or curtails that right any
more than is permissihle under ol, ( 6 ) of that Article.

RESTRICTION AND EXTINOTION
The Court . thereafter considered the question whether

prohibition of the right of all private citizens to carry on

the business of motor transport on publie roads within the
State of Utter Pradesh, as laid down by the Act, was a mere
“ restriction, " reasonable, or unreasonable on the right
guaranteed in Art. 19 (1) (g): ie., whether the expression
 yegtriotion, " as used in that Articke, ** includes total
zeprivation” as well.” The Court pointed cut that “the
normal use of the word * restriction ’ seems to be in the
.gense of ‘limitation’ and not * extinotion, * and referred in
4his connection to the following observation of Lord Davey
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in Municipal Corporation of the City of Toronto v, Virgg
[1896 A.C. 88], whilg discussing a stabutory power
conferred on a Municipal Council to make bye.laws for
regulating and governing trade : .

But Their Lordships think that there is a marked
distinction to be drawn between #&he prohibition or
prevention of a trade and the regulation or
governance of it, and indeed a power to regulate and
govern seems to imply the contirned existence of that
which is to be regulated or governed.

The Court also referced to the detention caseof A, K,
Guopalan v, the State [ A, I. R. 1950, 8.C. 27 ], in which
a majorily of the Justices drew a distinction betwean
negation or deprivation of a right and a restriction vpon
it, Kania C. J., e. g, saying :

I am unable to accept the contention that the word
* deprivation *  includes within its scope
* restriotion ” when interpreting Art. 21,

The Court, however, preferred not to express any final
opinion on the matter. If this opinion were that
* regtriotion " does not include * total deprivation, " the
question whether the restrictions imposed by the Act were
* reasonable ” within the meaning of Arf. 19 (6), would
pot have arisen at all. But because no **final opinfon ™
wag announced on this point, Their Lotdships proceeded
to consider whether the restriotions imposed on the
pxercise of the right mentioned inm el. 1(1) (g) of Art, 19
were such as legislatures were authorized to impose by
¢cl. (6) of that Article.

IS THE RESTRICTION ‘‘ REASONABLE " UNDER
UNAMENDED Art. 19(6)7? - .
This question, viz, whether the statute is saved by Art,
19 (6 ), had to be considered on the basis of the Article
‘before it was amended by the Constitution ( First
Amendment ) Act of 1951 because the statute was passed
before the amendment came into force. This Act said :
¥ Nothing in Art. 19 (1) (g ) shall affect the operation of
any existing law in so far as it relates to,.. the carrying
on by the State...of any trade, business, industry or
gervice, whether to thg exclusion, complete or partial, of
citizens or otherwise, ™ The Court observed that ** the resuit
of the amendment is that the State would not have to
justify such action ( prohibition of transport business by
private citizena) as reasonable at all in a court of law,
and no objection could be taken to it onthe ground fthat
it is an infringement of the right guaranteed under

Art. 19 (1) (g ) of the Coustitution. * But, it said :

The amendment of fhe Constitution, which came
later, cannot be' invoked to validate an earlier
legislation which must be regarded as unconstitutional
when it was passed. As Professor Cooley has
stated in his work on Constitutional Limitatione
{ vide wol. 1, p. 384 mnote); *“ A statute void for
constitutionality is dead and cannot be vitalised by
a subsequent amendment of the Constitution
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removing the constxtutlonal Ob]e\.tlou but must ba
re-enacted, *'

" The Allahabad High Court agreed that the valld:ty of the ‘

ghatute was not to be determined by applying the amended
cl. (6 ) of Art. 19, but it held that ‘* quite apart from the
new provision, the creation of a State monopoly in regard
" to transport servica could be justifed as reasonable
restrictions imposed in the interest of the general public. ™
The Supreme Court held that this view was not cortect.
The High Court upheld the validity of the legislation,
- even on the basis of Art, 19 (6) as it stood before the
amendment, on two grounds : 1. that * prohibition { of the
plying of private buges ) with a view to State monopoly
is not per se unreasonable " (one judge saying: * Inmy
opinion, even this total stoppage of trade on public places
. and thoroughfares cannot afways be said to be an unreason-
able restriction " ) . and 2. that * legislation 'was passed
in the interest of the general public who are undoubtedly
interested in a suitable and efficient road transport service,
and it was not proved by the petitioners that the monopoly
which was contemplated in favour of the State in regard
-to this particular business, was not conducive to the
. gcommon welfare,
The Suprems Court rejaoted both these arguments and
therefore ulso the conclusion to which they led. Mr,
. Justice Mookherjea said on point 1 :

It is not enough to say thaf as an efficient transport
gervice is conducive to the interests of the people, a
legislation which makes provision for such service
must always be held valid irrespective of the fact as
to what the effect of -such legislation would be and
irrespective  of the particular conditions and
oircumstances under which the legislation was passed
[ in regard to which no materials were placed before
the Court .

+On point 2 he said :
There is undoubtedly a presumpt:on in favour of
the constitutionality of a legislation. But when the
. enactment on the face of it is found to violate a
fundamental right guaranteed under Art. 19 (1) {g) of
the Constitution, it must be held to be invalid unless
those 'who support the legislation can bring it .within
the purview of the exception laid down in el. (6) of
the, Article. If the respondents do nof place any
:materials before the Court to establish &hat the
legislation comes within the permissible limits of
el (6), it is surely not for the appellants to prove
negatively that the jegislation was not reasonsble
and was not conducive fo the welfare of the
community,
“While it is not known * what additional amenities or
advantages the general public would enjoy " if the State
takes over the road transporb service, one immediate effect
is plain, the Court said, viz., that hundreds of persors
‘who are edrning their liveiihood by ecarrying on this
‘business “ will be deprived of -the means of supporting
+hemgelves and their families and they will be left with
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their buses which will be of no further use to them and
which they may not ba able to disposa of ensily orata
reasonable price. "
For these reasons the Court cows to tho conclusion
that :
The legislation in guestion which violates the
fundamental right of tke appellants under Ast, 19 (1)
(g) of the Constitution and is not shown to be
protected by cl. {6) of the Article, ua ib stood at the
time of the enactment, must be held to be vold undor
Art. 13 (2) of the Constitution,

Is TIERE A VIOLATION OF ART. 301 %

The Court finally considered the contention of the
appellants that " the Aot violated the guarantee of
freadom of inter-Statd and Intra-State trade embodied in
Art. 301 of the Constitubion.” This contention wax
negatived by the Allahabad High Court when urged thoru,
on the ground that “this Article i concerned with tha
passage of commodities or persons either within or outsiile
the State frontiers but not directly with individuals
carrying on the commerce or trade, "and that the right
of individuals " is denlt with under Art. 19 (1) (g) of the
Constitution, and the two Articles have been framed in
order to securs two different objects. "

The Supreme Court, having declared the Act
unconstitutional on the two grounds mentioned above, did
not consider it nocsssary- to record its decision on this
point, although it pointed out that in the Australinn Bank
cage [ 1950 A, C. 235 ] the Judiolnl Commlttee held, in
regard to see. 92 of the Australian Corstitution,  which
g0 far as inter-State trade is concerned, ndopts almost the
game language as Arb. 301 of our Constitubion, ™ that
* the rights of jndividuals do come within the purview of
the section,” The Court, on this question, merely
mentiooed the contentions that could be raiged in ragard
to it. Mr. Justice Mukarjea said:

The Constitution itself has provided in Arts. 302
and 304 (b) how reasonable restrictions could be
imposed upon freedom of trade and commerce, and it
would not be proper to hold that restrictions can he
imposed aliunde these provisions in the Constitution,
[ Art. 304 (b) empowers a2 State legislature * to
impose such reasonble restiotlons ... as may be
required in the public interest.”] The question would
also arise asbo what interpretation should be put
upon the expression “ reasonable restrictions " and
whether or*not we would have o apply the same tests
ag we have applied in regard to Art. 19 (6 ) of the
Constitution. One material thing to consider in this
connection would be that although the Constitution
wag amended in 1951 by insertion of an additionai
clause in Art. 19 (6 ) by which State monopoly in
regard to trade or bpsiness was taken out of the
purview of Art.19 {1 )( g ) of the Constitution, yet,
no such addition was made in Art, 3GL or Art, 304 of
the Constitution, and Art. 301, as it stands, guarantees
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freedom of trade, commerce and iniercourse subject
only to part XIII of the Constitution (relating to
trade, commerce and intercourse within the territory
of India ) and not the obher parts of the Constitution
inoluding that desiing with fundamental righta.

HABEAS CORPUS PETITIONS

A Kashmir Detonu Released
ALLEGATIONS MADE BY GOVERNMENT * VAGUE"

Mr, Abdul Ghani Goni, a member of the Kashmir
‘State’s Constituent Assembly, who was arrested on 6th
August last and detained under Sec.3 of the Preventive
Detention Act on an order by the Additional District
Magistrate, Srinagar, filed a habeas corpus application
in the State High Court, challenging his detention.

According to the grounds of detention given to the
petitioner, Mr, Goni was being detained because he changed
his nationalist outlook after the fall of Sheikh Abdullah’s
Government and became a communalist,. organised
* subversive ¥ activities and raised *objectionable
slogans " He was further charged with seeking to
establish contacts with Pakistani’ agents. He also
attempted to organise on August 9 a Martyr's Day (the
day on which Sheikh Abdullah was dismissed and arrested)
in obedience to the call given in a pamphlet published in
Pakistan.

" The Advocate-General, appeating for the State
Government, said that the Executive was the final autho-
rity to decide the question of detention, The petitioner
was engaged in subversive activities and this was enough
for the executive authority to order his detention.

On 4th January the Full Bench of the Kashmir High
Court allowed the application, holding that the grounds
supplied to the detenu were vague and indefinite, and
ordered the applicant's. release, Their Lordships
remarked they were satisfied that further detention of
Mr, Goni was bad in law, They said :

It is the right of the petitioner under Article

22 (5) of the Indian Constitution to be furnished with

particulars of the grounds of his detention to enable

him to make a representation. The constitutional
requirements must be satisfied with respect to each of

the grounds communicated to the person detained:

subject, of course, to the claim of privilege under
Clause 6 of Article 22 of the Constitution.

Where it has not been done in regard to even one of
the grounds mentioned in Statement of the Grounds,

the petitioner’s detention . cannot be held 'to be in
accordance with the procedure established by law,
He is; therefore, entitled to be released.
Their Lordships held that the allegations made against
the detenu were * very sweeping and vague,” The
Judges referred to a Supreme Court judgment in which it
had been held that preventive detention wasa serious
invasion of personal liberty. Such meagre safeguards as
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the Constitution had provided against any improper -
exercise of the power to detain a person must be zealously-
enforced by law courts, :

Detention Order ** Without Jurisdiction ™

Mr. Mahabir Prosad Periwal was arrested on 20th .
August 1953 at Kalimpong and thereafter detained in
Darjeeling jail under an order passed by Mr. 8. Datt-
Majamdar, who was both - Deputy Commissioner and
District Magistrate, Darjesling. In passing the order,.
Mr. Majumdar purported to act under sec. 3 ( 2) of the
Preventive Datention Act. The order was signed by him

_ as Deputy Commissioner and also impressed with the seal

of that officer. On this ground it was contended on behalf
of Mr. Periwal, in his habeas corpus petition in the
Calcutta High Court, that the order was illegal, since sec..
3(2)of the Act aufhorized only District Magistrates,.
Additional District Magistrates, etc., to make bn order-
directing a person to be detained, and that since Deputy
Commissioners have no such power under the section, the-
order served on Mr. Periwal by Mr, Majumdar in his
capacity of Deputy Commissioner was bad in law® It.
was further pointed out that My, Majumdar, in his affidavit
in opposition to the petition, did not at all try to meet the-
arguament in the petition that in making the order of
detention he was acting as Deputy Commissioner and
that as such he had no jurisdiction to make the order,
It-was contendéd on behalf of the Government that.
as Mr, Majumdar had two capacities it should be-
presumed that he acted in a regular manper, i, e,
in his capacity as District - Magistrate, This contention
was sought to be supported by a citation of Dattatraya
Moreshwar v. the State of Bombay [ A.I R.1952 S. C. 181]
and High Court Bar Association », Emperor { A. I. R 1941
Lah, 324 ) and Nadar Alam Khan ». Emperor [ A.L R..
1935 Pesh. 108 ], which cases howsver S, R. Das Gupta
and Lahiri JJ., hearing the present petition, ruled on
1st October 1953 had no application to the instant case.
HReliance was placed by the potitioner's counsel on the
observations of Page C.J,in the case of Sein Tha U z»
Maung Kyow Khine ] A. 1. R. 1935 Rang. 135 ], viz. .
But if it is'so, it follows that it is of importance fo r
the administration of justice that persons performing
the dual role of Deputy Commissioner and Distric t.
Magistrates should ever be mindful that their outlook
and action in one capacity should not infrings upon
their outlook and action in the other. I am fully
alive to the difficulties inherent in the positionin-
which such officials figd themselves, bat I make bold

to say t._hat officials who function both as Dasputy
Commissioner and District Magistrate ought to take

meticulous care to differentiate between their exactin g
and to some extent almoat incompatible duties as
Deputy Commissioners and District Magistrates.

Their Lordships, aceepting the argumsnts on behalf
of the petitioner, concluded that the order of detention in

+



[

January, 1933

.question was illegal and ordered that the petitioner be set
at liberty forthwith. In this connection Their Lordships
referred to the following observations made by Patanjali
Sastri C. J. in Ram Narayan Sing v. the State of Delhi
{A.I.R. 19538.C.277): .
This Court has often reiterated before that those
who feel calied upon to deprive other persons of their
personal liberty in the discharge of what they conceive

to be their duty must strictly and scrupulously observe
the forms and rujes of the law.

PRES>S ACT, 1951

A Booldlet Forfeited to Government
ORDER " QUITE ILLEGAL AND INCOMPETENT "

A Full Bench of the Agsam High Court consisting of
:Barjoo Prasad C. J, and Deka aud Rag Labhaya JJ., on
15th June 1954, set aside the order of the Assam Govern-
ment declaring copies of & booklet in Agsamese entitled

*“'Samaj Tanteabad Kiya Lagey” forfeited under ses. 11 of

the Press Act. This section requires that in.the order of
forfeiture the grounds on which the order is based should
‘ba gtated, but the order served on the writer of the pamph-
Tet, Mr. Pannalal Das Gupta, a leader of the Revolution-
ary Communist Party of India, merely siated that for-
foiture was on account of the booklet containing *objes-
tionable matter” within the meaning of seo. 3 of the Act,
-and did not state what passages in the opinion of Govern-
1nent contained such matter. When an application for
cancellation of the order was heard by the Court, the
Government Advocate oited several passages as being
.objectionable and the Chief Justice went carefully through
all of them in order to find out whether they were really
.objectionable. The booklet was a tirade against capitalism
and an ardent plea for socialism, and after a detailed
examination of the booklet the Chief Justice vame to the
coneclusion that he couid “fAad nothing in the booklet to
Jead us to hold that it is objectionable in the sense in
whieh it is understood in law.”

This wus enough for-the Court to allow the applica~
gion and seb aside the forfeiture order. But another flaw
which the Court foznd in the arder was that the order wa s
4gsued on the certificate of the Legal Remembrancer of
sthe State about the objectionable character of the booklet
instead of on that of either the Advocate-General of the
State or Attorney-General of India, as required by sec.11
of the Act. Because of this also the Court ruled that the
_order was unsustainable, The Chief Justice said on thise
paint: : -

The Legal Remembrancer, even though he may be
" 2 judicial officer in some States, acts merely- as an

.executive officer, and the certificate given by such

an officer would not inepire the same amount of

confidence in its accuracy and disinterestedness as the
certificate of the Advocate-General or thei*Attorney-

Goneral of India. These other officers by virtue of

-their constitutional position, their legal acumen and
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integrity are expeoted to take a more inpartial and
independent view of things and are pre-ominently
competent to certify as to whether the dooument
complained of does contain objsctionabla matter
They are expected $o give the ocorrect advios to the
Governor and the safeguard thus provided under seo.
11 is a legitimate safeguard.

The applicant, however, took a broader greund in
assailing the order. He urzed that seo. 1l of the Aot
was  itself ultra vires as imposing an unreasonable
restriction ( not saved by cl. 2 of Art. 19) on the fundan-
menal rights of freedom of speech and expreasion and the
pursait of any lawful avooation, guaranteed respeotively
by clauses {1} (a ) and (g ) of Art. 19 of the Constitution,
This plea was based on the fact that under seo, 11 the
Press Aot does mnot provide that befure passing a
forfeiture order Government should give notice to the
persons affected thersby to show cause agninst the action
proposed te ba taken. The declarntion forfelting the
objectionable document can be made by QGovernment
without giving any hearing at all to the party conoerned
and without any inquiry by a Sessions Judge or a jury, an
is to be found in relation to the proosedings under secs. 4
and 5 or 7 and 8 of the Act, .

But the Court did not accept this argument, The

" Chief Justice pointed out that proveedings under these

lattor geotions were very different from those under ses.
11. Heegaid:

The objeoct of thosd sections is to obtain security or
. additional seourity from the offending Preas, whereas
the object of mec. 11 is to prevent immediately the
eireulation of a book or paper which contains
objectionable matter. It would be impossible to
safeguard public order or to prevent the mischief of
eirculation of such objectionable matter If the State
had to walk for a judicial decision in order to forfeit
the offending document. The wvery essgnoce of the
power under sec. 1l is that it should be exerciged
promptly and expeditiously. There must be, however,
ample and reasonable check upon this power of the
Executive, and so long as there is some ultimate
judicial corrective on the exercise of the power, it
cannet be held to be unreasonable,
This corrective, the Court ruled, iz provided in two
ways ; (1) see. 11 provides that the Advocate-General or
Attorpey-General must certify® that the document
eoncerned contains objectionable matter (a provision
‘which was disregarded in this case); and (2) sec. 24
provides that a person aggrieved by 8 forfeiture order

. ¢an move the High Court against the order within sixty

days of the, date of such order, These two sefeguards

_ were in the opinion of the Court real, and therefore the

restrictions impoged by virtue of sec. 11 were “reasf:nable'f
Within the meaning of Art. 12 (2) of the Constitu tion,

S————
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It was argued on bahalf of the applicant that the
safeguard provided under sec. 24 of the Act was almost
nugatory inasmuch ag the section did not provide for
individual notices upon the persons affected by the order
[ a8 seemed to be required by the spirit of judgments in
V. G. Row v. State of Madras ( A.IL R, 1951 Mad. 147),
State of Madras v. V. G, Row (A.I R, 1952 8.C. 196)
and George Chndayammury o. State ( A. I R. 1952 Trav,
C. 217) ], ond in the absence of sueh provision, it might
happen to an aggrieved pergon that * the period of
limitation (of slxty duys) may run out without any
knowledge of the order passed aguninst him, and, as such,
he may be deprived of his remedy to move the High Court
against the order in question,” The Chief Justice saw
much force in the argument and said that *' it would have
been better ” to provide in sec. L1 for an individual notice
being merved upon the author, the printer and the
publisher of the offending document., ** The above
suggestion, " he said, “is indeed a matter for the
Legisinture to tuke into consideration .in order to make
the provisions unexceptionable and to avoid any criticism

- on this score. But for the present, I would refrgin from
expressing any final opinion in the matter and from
declaring on this ground that see, 11 of the Act is ultra
vires Art. 19 (1) (a) and {g) of the Constitution. "

PREVENTION OF CORRUPTION
ACT -

Scope of Sec. 5(4) Defined
BUPREME COURT REVERSES HIGH COURT'S DECISION

The Suprems Court on 14th December held that sec. 5
{4)of the Prevention of Corruption Act, 1947, which
required that a police officer below the rank of a Deputy
Superintendent of Police should not investigate any
offenco under gec. 5 (2 ) of the Act without the order of a
First Clags Magistrate, was mandatory.

It also held that the investigation conducted in
violation of sec. 5 (4) of the Aot bore the stamp of
illegality, but where the court had taken cognisance of the
cage and the trinl had oconcluded, the invalidity of the
precedent investigation did not vitiate the result, unless
miscarriage of justice had been cauged thersby.

The Court further came to the coneclusion that it did
not follow, however, that the invalidity of the investigation
was to be completely ignored by the-court during trial.
‘When the breach of siich a mandatory provision was
brought to the knowledge of the court at a sufficiently
early stage, the court, while not declining cognisance,
would have to take the necessary steps to get the illegality
eured, and the defeot tectiied, by ordering such investi-
gation as the sircumstances of an individual case might

call for. |
The decision of the Court was given in the appeal

preferred by H.N. Risbud and Indar Singh, Assistant
Development Officer { Steel }and Assistant Project Section
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Officer, respectively, in the office of the Director'ate-General,
Ministry of Industry and Supply, Government of - India,
against the judgment of the Punjal High Court.

The casa against thess two persons was that they,
along with somae cthers, entered into criminal conspiracies
to obtain for themselves, or for others, iron and stesl
materials in the name of certain bogus firms and that
they actually obtained quova certificates on the strength.
of which some of the members of the conspiracy took
delivery of quantities of iron and steel from the stocitc-
‘holders of these articles. ) :

The charges, .therefore, - under which the wvarious
acoused were being prosecuted are under sec. 120-B, L. P. C. .
sec, 420, ILP. C. aod sec, 7 pf the Kssential Supplies
{ Temporary ) Powers Act, 1946. In respect of suoh of
the accused as were public servants, there are also
charges under sec. 5 (2) of the Prevention of Corruption
Act, 1947. ¢ '

A pumber of cases were started against the accused
and the first information reports in these cases wers made
in April and June 1949, but permission of the magistrate,.
for investigation as against the public servants concerned,.
by a police officer of a rank lower than a Deputy
Superintendent of Police, was given in March and™April
1951, )

The charge-sheefs in all these cases were filed in
August and November 1951, but, admittedly, the investi-
gation was entirely or mostly completed in between the
dates when the first information was given and when the-
permission to investigate by an officer of lower rank was
aocorded.

Therefore, the question raised before the Special Judge,.
Delhi, who tried the accused, was that the proceedings by
way of trial initialed on such charge-shests were illegal
and required to be quashed, :

Acoepting this contentior, the Special Judge of Delbi.
quashed the proceedings pending bsfore him. In revision
the Punjab High Court reversed the urders of the Special -
Judge and, thereafter, the accused came in appeal to the-
Supreme Court, by way of special leave granted under
Art, 136 of the Consbitution. .

In its judgment the Supreme Court inferpreted the-
meaning and scope of Sec.5 (4) of the Prevention of
Corruption Act and directed the Special Judge to make.
appropriate orders in these cases in the light of it

TRAVANCORE-COCHIN RENT
CONTROL ORDER

Government Has No Revisional Jurisdiction

In P.X, Gopalan v Avaroni Sippora ( A, LR. 1954
Tx:a_v.-c. 465) which was a rent control case, Govinda
Pillai .J. of the Travancore-Cochin High Court, on 22nd

_September 1953, ruled ‘that the State Government had no

revisional jurisdiction under Aect5 of 1950, by which.
Government tock power, among other things, to regulate:
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the letting of houses for thoe purpose of controlling rents
and preventing eviction of tenants, Under the
provisions of the law a Rent Controller was appointed for
carrying out the powers conferred by the Act, and it was
provided that a party aggrieved by the decision of this
-officer can appeal to Government.

In the instant case the
-eviction of the tenant, but the District Magistrate as the
appellate authority reversed the order. Subsequently, the
owner of the house put in a revision petition before the
Government, who allowed the eviction. Thereupon the
tehant filed a petition with the High Court to quash these
revision proceedings on the ground that the Act did not
confer revisional jurisdiction on the Governsment.

Under the Act the Rent Controller was vested with
power to decide cases in regard to letting of houses, and
sec. 22 provided for an appeal to Government agaivst his
docigions; the Government being aunthorized to delegate its
power of hearing appeals to an officer subordinate to it,
and the officer concerned in this case was the District
Magistrate, Whilethe Act itself thus contemplated two
‘tribunals, -the Rent Coniroller with ¢riginal jurisdietion
and the District Magistrate with appellate jurisdiction,
Rule 16 framed under the Act provided for revisional
jurigdiction to be exercieed by Government “ on the
application of any aggrieved party or on their own motion
.ab any time wiihin six months of the decision of the
appellate authority to correct a inaterial irregularity in
the procedure or if the decision of the appellate authority
is vitiated by any mistake of fact or was due toany
misrepresentation or fraud on the part of any of the parties
.or if tha decision was otherwise unjust, " The question was
whether under this Rule Grovernment couid exercise such
revisional jurisdiction while wunder the Act itself the
decision of the District Magistrate as the appellate
authority was final. It was argued on behalf of the
respondent that, while delegating the appellate power to
tke District Magistrate, such delegation was made on the
.condition that the right to revise the decision of the
appellate authority was retained by Government, His
Lordship, in rejecting this argument, said :

An original decision and an appellate decizion were
alone contemplated in Chap. 1I of Aect 5 of 1950.
Thete was no justification’ to say - that an appeal to
.Government is equivalent to an appeal to the District
Magistrate plus a revision to Government. The Act
contemplates only two tribunals, and I feel that the
provision in Rule 16 is ultra vires and the Government
bhad no such powers under the Act to make that
provision. Being so, the order passed in revigion by
Government was without jurisdietion, and the said
worder hag to be quashed.
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EVACUEE PROPERTY ACT

Sec. 12 does not Violate Art. 31's Safeguards
A PuNjaB DECISION

Mr. Justice Bishan Narain of the Punjab High Court
beld on 3rd January that sec. 12 of the Administration
of Evacuee Property Actwas valid and intra vires of
Parhament. )

One Din Dayal, living in a portion of an evacuce
property on Ludlow Castle Road, Delhi, was asked by the
Custedian of Evacuee Property to surrender and vacate
it, He first appealed against the order which wuas ulti-
mately affirmed by Mr. Justice Kapur. Against this judg-
ment, he unsuccessfully tricd to appeal.undec the Letters
Patent. Then he filed a suit for iujunction against the
Custodian in the Court of a Sub-Judge at Delhi alleging
that sec. 12 of the Administration of Evacuee Property
Act was ultra vires and violated the fundamental rights
secured by the Constitution. On a revision filed in the
High Court, the Chief Justice, Mr. A, N. Bhandari, trans-
ferred the original suit to the High Court for the decision
of the constitutional point..

The issue came up for hearing before Mr, Justice
Bishan Narain and it was contended that sec, 12 of the
Administration of Evacuece Property Act violated the
safeguards provided in Article 31 of the Constitution. The
decision of the Supreme Court in the second Shelapur case
was relied upon. -

The Court, however, refuted this contention and rely-
ing on sub-clause 5 of Article31 of the Constitution held
that the Evacuee law was not hit by the restriction con-
tained in sub.clauszs (1) and (2)of Article 31 of the
Constitution, The residuary entry conferring powers on
Parliament to mike laws was also relied upen in support
of the validity of the impugned legislation,

After holding sec, 12 to be intra vires, the case
was remitted to the trial court for decision on the merits,

SEARCH AND SEIZURE

“Very Drastic " Provisions
IN THE MADRAS FROHIBITION AcCT, 1937

Tn a reference in re A. 8. Krishna [A.L R, 1954
Mad. 9931 several provisions of the Madras Prohibition
Act of 1937 wera challenged before the Madras High Court
on the ground that they were unconstitutional. Among
such provisions were seca. 28 to 32 deuling with search
and seizure, which were attacked as being illegal for the
reason that while under these sections a Prohibition
Officer can issue a search warrant under secs. 96 and 98,
Cr. P. C., this power is vested in a Court’ or a Magistrate.
Rajamannar C. J. and Umamaheswaram J. did not accept
this argument. Bubt while ruling that the impugned
gections of the Act were not unconstitutional, Their Lord-
ships added that some of the provisions contained in the
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gections “are really very drastic in pature,” They said:
“Woe are free to confess that we would have been happy
to have struck them down if there was good ground to do
go. But (the counsel for the accused) was unable to_con-
vince ug that any such ground is available. We ghall
therefora content ourselves with the followiug guotation
from one of the leading text-booka on constitutional law,
viz, Cooley’s Constitutional Limitations, 7th Edn., p. 429:

A statute which should permit the breaking and
entering a man's house, and the examination of hooks
and papers with a view to discover the-evidence of
crime might possibly not be vold on constitutional
grounds in some -other oases ; but the power of the
legislature to authorize a resort to this process is éne
which can properly be exercised only in extreme
cases, and it is better oftentimes that crime should go
unpunished than that the citizen should be liable fo
have hig premiges invaded, his desks broken upon, his
private books, letters, and papers exposed to prying
curiosity and to the mlsconstructiong of ignorant ang
suspiclous persons and al] this under the direction of
a mere minfsterial officer, who brings with him such
assistants as he pleases and who will gelect them
often with reference to physical strength and courage
than to thelr sensitive regard to the rights and
feelings of others. To-incline against the enactment
of such laws 1s to incline to the side of safaty.

NOTES

Public School Segregation

Southern States are busy secking ways to circumvent
the Supreme Court's ruling of last May against segrega-
tion of Negro children in public schools. Georgia and
South Carolina have already appproved amendmentsin the
‘state constitutions, which would in effect make public
schools “private” and permit the States to subsidize such
‘*'private” schools. In December Mississippi followed suit,
adopting by a two.to-one vote of the State voters a consti-
tutional amendment similar. to Georgia’s and South
Carolina's. Lousiana has taken a somewhat chﬁ'erent route,
That state has approved an amendment to its constltutxon,
under which the State would attempt to continue segre-
gation by putting its schools under the State’s * police
.powers.” All of these amendments are likely to come
eventually for a federal court test,

Price-Cutting in Intra-State Trade
U. S. SUPREME COURT'S JUDGMENT

The Mead Fine Bread Company, which operates in
the states of Texas and New Mexico, was in competition
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with Mr, L. L. Moore, 'a baker of Santa Rosa in New
Mexico. When Mr. Moore, finding that he could nok
compete with the Meads because of the lower price of bread
akt which the latter sold, threatened to move his business to
another town, local merchants who wanted to keep him in.
business at Santa " Rosa, agreed to buy his products
exclugively. The Meads labelled this action as boycott

apd cut the wholesale prics of bread in Banta Rosa from

14 to 7 cents for a pound loaf and from 21 to 11 cents for-
a pound and a half loaf, They did not, however, cut prices-
in any other town. On account of this discrimination in

price, Mr. Moore was foroed to close his business. He sued
the Mead concern for damages under the Clayton ancL
Robinson-Patman Acts.

The Clayton Aot makes it unlawful for any person:
engaged in interstate commerce to discriminate in price:
between different purchasers of like commodities where
such diserimination would tend to create a monopoly..
The Robinson-Patman Act forbids selling merchandlse at
unreagsonably low prices to destroy a competitor. ’

A TFederal Cirouit Court of Appeals ruled that price-
outting that caused injury to a purely local compstitox-
such a3 Mr. Moore was not related to interstate
commerce and therofors not subjeet to the above:

. Aots.

The Supreme Courb, however, by a unanimous.
decision, on the 6th December reversed this ruling, holding,
that price cutting by an interstate business to destroy a
competitor whose business wos entirely within a state was.
not permissible. Mr, Justice Douglas, who deliveréd tha-
Court's opinion, declared that it was clear that the-
Clayton and Robinson-Patman Aects barred the price-
cutting practices of which the Mead concern was
accuged. Ie said: T .

The Mead Company, a New Mexico corporation,.

. sold bread both locally and interstate, and that it

made price diseriminations, maintaining the price in

interstate transactions and culting the price of
intra-state sales.

The destruction of a competitor was plainly
established. Profits made in interstate activities .
were used to wunderwrite intra-state  price
cutting. '

Loya!ty Qaths Now Retiuired

IN RESERVE OFFICERS TRAINING CORPs

Formerly the Defence Department in the United’
States required from students of ROTC only a simple-
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affirmative oath ir support of the Constitucion, similar to
the cath taken by public officials. But now, because of
a rider to the last appropriations bill adopted by Congress,
a loyalty certificate is insisted upon, which requires
students to name all organizations on the Attorney-
General's list of subversive orginizations of which they
were past or present members or whose meetings they had
-attended, Students are also” asked whether they had "~
‘sponsored any activities for such groups or had distributed
any material for them, or had been * identified or asso-
.ciated ( with the organization) in some manner. "

This

“loyalty” certificate is fully equipped with

‘penalties for perjury. Any student who lists any item of

-exception is requited to surrender his uniform and march
in humiliation with his ROTC unit without uniform until
-a security check can be put through in Washington,

. Two cases recently occurred, in which the loyalty
certificate was enforced but in which fortunately the
universities concerned granted relief on their own account.
Harold Haak, a 19.year old studeng at the University of
Wi isconsin {where ROTC is compulsory), filled out the
-certificate conscientiously and was forbidden to wear the
uniform ‘‘because he was once a friend of a parson who
‘later was investigated by the Federal Bureau of Investiga-
‘tion for alleged Communist activity.,” But the university
restored Haak's uniform.

Another case concerned Ralph E. Ornelas, who
Tefused to sign the loyalty oath. But since, in the
University of California where he sought admission, every
able-bodied male student must complete two years of
ROTC training as a requirement of graduation, his refusal -
to sign the oath threatened to bar him from the university
altogether. However, the university came to his rescue
by deciding that students refusing to sign the cath could

~enrol in the university and satisfy the ROTC requirement
by taking the military course “‘informally’™ without
wearing uniforms. The university authorities said that
‘not to make this kind of compromise would mean that **an
external agency, rather than the Regents and administ-
rative officers, would -be determining which students
should beadmitted or denied admission to the university,”

The American Civil Liberties Union has protested
against this new loyalty certificate, saying :

If the Department of Defence is permittgd to
subject every male student in our Universities to this
exhaustive test of his associations and the ideas he has
heard expressed, irreparable damage will be done to one
of our best bulwarks against Communist ideas -— our
system of free education for free citizens.
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Separate Negro Units Abolished

A U. S, Daofence  Dapartmeut report sald on 30th
Qctober that all Negro units had been abolished -in
the army- abd that the integration had been carried out
ehead of schedule without any “untoward inocidents *.
The report said that " the armed forces have continuously
and vigorously implemented the prinoiples of equality of
opporbunity and treatment for Negro parsonnel " with the
result that the Negro serviceman * is now utilised on the
basis of individual merit and proficiency in meeting the
needs of the setvices.” * There are no longer uny all-
Neagro units in the services, * the report said. Oue of the
1ast * formal barriers  to integration was broken down
last March when the Navy abandoned its practice of
maintaining separate reoruitment of Negroes as stowards.
Now all Navy reoruits, white and Negeo, are put through
basie training with an equal opportunity to quulify and
apply for special fraining, the report said,

End of Colour Bar in Railway Trains

ADVISED BY AN OFFICIAL OF INTERSTATE COMMEROD
CoMMISSION

Having secured end of raocial segregation in public
pehgols, the National Association for the Advancement of
Colbured People is now engaged -in baving an end put
to such segregzation on all rallways operating betweon
states, It has filed complaints against twelve railway
companies with the Interstate Commerce Commisaion,
which has jurisdiction over such matters, The ending of
the colour bar in traneport would appear o ba somewhat
difficult in view of the fact that two months after the
Commission was organized in 1887, the U.. 8. Bupreme
Court declared in a transport case that segregatlon would
ba constitutional if equal opportunities were provided
for the white and the Negro races., The Eisenhower
Administration is known to be enthusiastically in favour
of abolishing the coulour bar allogethey in trains, The
Attorney-General filed a brief for the Government in
these cases, in which he said: ' The time has come for
this Commission, in administering the Inberstate
Commerce Act, to declare unequivecally tbat a Negro
passenger is free to travel the length and breadth of this
couniry in the same manner as any other passenger. "
An examiner of the ‘Commission, Mr, Hosmer, has given
the same advice. He says that when the * separate but
equal” facilities principle was upheld, prevailing
conditions ineluding threats to peace and order were a
factor in the ruling., But there has bsen since then “a
change in public sentiment concerning passenger
segregation, " and in view of it the Commission “should
now “ place greater emphasis on ‘steps to preserve the
self-respect and [dignity of citizenship of & common
country * which in 1887 it balanced against ‘peace and
order.” ™ It is to be hoped that the Commiseipn would
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itgelf ‘put an end to passenger segregation iInstead. of
having ko go to the SBupreme Court to reverse its former
ruling in regard to such segregation.

An Act to Outlaw Communists in Texas

The state of Texas, at its recently conciuded legisla-
tive session, adopted legislation of a very drastic kind to
ocutlaw the Communist Party, The law declares illegal
the Communist Party of the U, 8. and any ofher “related
organization” which advocates
intended to overtbrow the government by force or
violence, " It provides for dissclution of such organizationss
. and the forfeiture and seizure of all property, inecluding
their bocks and files, to the state of Texas. Proof of
agsociation with any organization which carries on the
‘ prosoribed - teaching “is prima facle evidence
that the organization itself engages in these
activities.” The Act also makes it unlawful for any persen
to'! knowingly or wilfully” do any act infended to over-
throw the govermment by force, or to engage in the
forbidden activities ‘*under such circumstances as to
constitute o clear and present danger.” The punishment
for violation of the latter two provisions may be as heavy
ps a fire of 20,000 dollars or imprisonment from one to
twenty years. Search warrants may be used to seize any
books or pamphlets showing that some one is viclating or
han violated the Act, The law disqualifies any person
who comes within the mischief of the Act from ever boing
appointed.to office in Texas. The American Civil
Liberties Union has proteated strongly against the measure,

Censorship of Motion Pictures

Recently a EKansas district court judge ruled that
the ban imposed on the showing of a motion picture
named " the Moon is Blue ™ was unconstitutional. The
court did not cdbnsider whether that particular film was
indecent or whether the censorship board itself wag
constitutional. The decision waa based on the finding that
the cepsorship law of the Kansas state failed to provide
definite standards for deciding what should be censored,
Since ike ruling was announced the Kansas censorship
board has adopted new ¢riteria in chder to meet the court's
objectiona. The decision has further led five of the seven
states whiech have cepsorship provisions to undertake
legislation to revise their censorship laws. It is expected
that suitable amendments will be proposed in their
Jegislntlures next year so as to aveid further court tests.
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Protection from Self-Incrimination

We bave referred in a recent issue, at p. iii: 148, t0 a
law passed in the last session of the U, 8. Congress
requiriog a perscn to disclose everything he knew about
attempts at subversion if he were first promised immunity
from criminal prosecution. This law intended to get round
the Fifth Amendment which gives protection from
compulsory self-inerimination in Communist-hunting is,
a8 we gaid, not free from challenge on the ground of
unconstitubionality. But there are some who would repeal
the Fifth Amendment outright because it hss been used
by Communists to avoid answering questions about their
activities, Buch a move was denounced by Mr. Irving R.
Kgaufman, a judge of a federal district court, while
speaking at a bar association meeting in New York, He
said : " Some of our political conservatives unwittingly

" are leaning towards dangerous radicalism in their attitude.

towards the Censtitution ard in their search for quick
cure-alls ” for Communism. The nation’s founding fathers
he said, * would have teen numbed with disbelief * had
they been told such action ever would be contemplated,

- Obgerving that Communism feeds on * constitutiona]
- illiteracy, " he urged lawyers to * speak cut when funda-—

mental rights are threatened” and instruct the community
in constitutional prineipies, ’

-

Film Censorship Law-
ATTEMPT AT INVALIDATION DOES NOT SBUCCEED

After the U. S, Supreme Court voided censorship of
the film * M ” by Ohio last year, three motion pictare
groups of the State brought a sui§ in Common Pleas Court,
seeking to have Ohio's law of film censorship declared
invalid; but the court dismissed the suit, In his decision.
Judge Bartlett remarked that the Supreme Court's decision.
had not removed community control of films by
censorship and his court would not do s0 under the claim
of complete unconstitutionality of such censorship laws.
Ho said : .

- Although liberty of expression by meang of motion
pictures is included within the freedom of speech and.
press guarantee of the U. S, Constitution as well ag
the state constibution, there still remaing s limited
field in which decency and morals may be protected:
from... an offending motion picture by prior
restraint under proper criteria and standards . . . The-
judicial sense supporting the common sense , . . still
s:lsttains the exercise of police power by a sovereign:
state,

.
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