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THE PRESS ACT OF 1951

AS VIEWED BY THE PRESS COMMISSOIN

We could never have imagined that a body of indepen-
dent-minded persons like the Press Commission could be
persuaded, against the unanimous opinion of the entire
pross and against the opinion of all forward-looking indi-
viduals and organizations in the country, to recommend
retention of the Press Act of 1951, with all the reactionary
amendments subsequently made in it. For a period
of twenty years all sections of non-official opiaofon were
clamouring for repeal of the law passed by the a lien
rulers as & serious infringement of the liberty of the Press,
and none values liberty so much as those who havelost it.
And yet the Congress party when it assumed power re-

_enacted this law under a different name, and for a wonder
the Press Commission has by a majority vole supported
its confinuance.

The Commission is at great painsto show, as the
Home Minister C. Rajagopalachari was, that the new Press
Act is something very different form the old, and that while
the earlier Act deprived the Press of its legitimate freedom,
the recent one preserves it in all essential respects. Bub this
is a wholly unfounded claim, and the new Act is but a
slightly different version of the Act which it has replaced.
The All-India Civil Liberties Council made this clear in
its resoluiion passed in October 1951. It said:

Government claim to have made by this Act a
“fundamental and all-comprehensive” advance over
the 1931 Act. It consists in this: that, whereas under
the cold Act the executive was empowerad as a pre-
liminary step o require the deposit or to order
forfeiture of security from an offending publisher
or printer though such order was liable to be set agide
later by the High Court on a review of all the facts,
under the pressnt law a like order can issue from &
judicial authority alone. This is an improvement,
but only of a vrocedural nature; for even in the old
Act executive action was ultimately subjected to
judicial] tests.

The only other “improvement” which the Governmeént
can claim to have made inthe recent Act is the provision
of & go-called * jury ** of pressmen to assist in deciding
{and not to “decide,” as the Press Commission mistakenly

says in ita report) cases involving offences under tho Act.
What tha Aot provides Is not a jury but just o body
of asseasors, for it 1ays down that “if in any suoh inquiry

‘the Sessions Judge disagrees with the opinlen of the jurors

and is of opinion that it is necessery for the ends of justioo
to submit the case to tha High Court,” he shall so submit
it, If it be said that in the last resort the High Court finally
decides, it should be noted that ths finul deciding
authority even in the old Aol was the High Court. The
very faot that the recent Act was passed in the teoth of the
unftad opposition of the whole Press showa how Jittla value
the Government and the Press Commisgion attach to the
opinion of journalists. The hollowness of this olaim of
the Government was thoroughly exposed by the A. I.O,
L.C. in the following words :

Apart from the fact that a jury of such special
composition is inherently objectionable, It must be
noted that the jury's verdict Is not final, us s the case
in every country where a jury ia provided, Iu England,
for -instance, it is the jury which finally decides
whether an offence has been committed or not, and
this is illustrated by Lord Kenyon's remark in Rex v,
Cuthel] (1799 ) that “& man may 'publish anything
which twelve of his countryman think is not blamuble,”
To take the example of a country which has a soparate
Press law, it is provided in Sweden that the criminal
nature of printed matter shall be tried by a jury of
nine members and that ‘‘the mautter shall be considered
criminal if at least six jurors concur in that opinfon,”
The introduction of this feature in the Act is
thus only a face-saving device intended to give
a  progressive-looking appearance to what iz a
thoroughly reacticnary and oppressive measure.

The British rulers could at any rate put forward the
excuse that there was an emergency in the country which
called for such a special law. The critics of the Govern-
ment did not deny that there was an emergency then
but they claimed { and among such critics were Congress-
men no less than other groups } that even the emergency
did not justify the draconian Aet. Now, however, there is
no emergency of any kind. The Government itself has
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not contended that the sltuation is critical. In the absence
of any such excuse, the Act Is clearly gratuitous. The
Press Commisaion bag stated the objection of the critics
that sinee no emergency now exists such as that which
existed earller, the Act was wholly void of jusitfication,
but it has not cared anywhere in its rambling treatment
of the subject to meet the objection.

The monst vicious part of the old Act was that it
provided for penalties, in the form of exaction of security
bonds nnd their forfeiture, which are unknown to the Press
law of any other country in the world, and the present Act
reproduces all these scourity provisions. The Press Laws
Inquiry Committee of 1948 expressed itself upable tofind
any justification for retaining a provision for the demand of
geourity, o provision which “ does not exist in the laws of
progressive countries,”’ and its conclusion was that the Aot
ghould ba repealed. Another consideration which led it fo
urge repeal of the Aot waa the new status of indepen-
denoce which the country bad even by that time attained.
1t said: “In our judgment, the retenbion of this Ach on the
statute book would be an anachronism after the establigh-
ment of a democratic State in India.... We have no
hesitation in recommending its repeal.” This considera~
tion did not weigh with the Commission, apparently
because of its determination to perform its task free from
any political bins or sentirrent. But one would have
expeoted that it would be at one with the Press Committes
in refusing to lend any countenance to security provizions,
which are the core of the Agt. If no advanced country has
such provisions and it can deal effuctively with Press offan-
con withoub them, should not that be conclusive with the
Commission, as with the Committes, in recommending
repeal of the Aot ?

But the Commisgion has persuaded itself thht security
provisions after al]l do not appear particularly obnoxious
to publiciste in India, and the reason it advances for this
strange oconolusion is that although no one excepting
Provincial Governments is in favour of retention of the
Act, no individual or organization that appeared befcre
it for tendering evidence expressed his or its opposition to
geo. 108, Or. P. 0., which also authorizes the executive to
demand seourity from the Press as well as from othere,
One wonders whether the Commission put a speocific ques-
tion to any witness as to whether he supported the
application of this section to the Press and received the
anawer that he did, If it had put the question, it would
have found that in all the non-officials’ opposition to the
Act was implicit their oppesition to this section ag
well, and that they did not expressly oppose sec. 108
only because they never thought of the section. The Press
Laws Inquiry Committee itself did not in its inquiry con-
sider the effact of this section on the Press, obviously
hecause it felt certain that the sanction of a demand of
sicurity having been denounced by it, no separate treat-
mert of the applicability of sec.108 to the Press wag
necessary. The Commission, however, bas come to the
conclusion that the section is acceptable to the Pregs,

1

"CIVIL LIBERTIES BULLETIN

N ovember, 195

and then it gravely proceeds to discuss the proposition
whether, in order to meet the general demand of the Presg
that the Press should not be subjected to any special law
but should be governed by the ordinary law of the land,
the scope of the section should not be widened, and
instead of being limited in operation as at present to cases
falling under sec. 124A or sec. 1534, I. P. G, or to cases
involving intimidation or defamation of Judges, it shounld:
not be 30 enlarged as to include every other kind of
* objectionable matter " with which the Press Act deals.
“If this is done,” the Commission says, *then the law
would be applicable both to individuals and to those con-
cerned with the running of newspapers, Thus all would
be governed by the same law and there would be no dis~
orimination in respect of the Press”! The levity dizplayed
by the Commission in this part of its report can hardly
be outdone. T

The only reason why the Commission has not adopted
this alternative is that the Press Act would then become
in effect a permanent piece of legislation, and it does mot
want it to be permanent! In its opinion the Aot “is
essentially of-a temporary nature.” Bui it does not set
any limit to its duration. This is only natural, because the
present Act is not emergency legislation, as its predecessor
wag. It hag not been enacted with reference to a situation
which is of a passing nature. And in any case if
the reasoning of the Commigsion iz sound, there is
no reason why the Act should not be made permanent.
If no Press offences occur, there will be no occasion
for using the provisions of the Act, but the Act
itself may still remain on the statute book, so that it
may be brought into operation when such offences take
place, ag is the case with the whole of the country's
criminal eode. The Commission escapes the odiocus
necessity of recommending the Aoct ag a permenent paré
of the statute book only by leaving it to the Government
to determine how long it should last and whether it
‘should ever be repealed.

. It would be-too much to hope that the Government of
India will have the wisdom to repeal the Aot in spite of the
Commission's recommendation for its retention, but we
can only say that the Act must be repealed not only for the
sake of preserving the liberty of the Press but also for the
sake of preserving the fair name of India in the commu-
nity of nations,

Right of Property

Proposed Amendment of Art. 31

Under the caption of * Teeth for Art. 31 the “ Statesman" of
Caloutta wrote in part as follows in its issue of 24th Qotober.

The Central Law Ministry has still not published its
proposed amendment of Ariicle 31 of the Constitution.
That it should do so without delay seems necessary if
reports of the text now current are accurate. According to
these, the amendment wiil enable-a wide range of property
rights to be extinguished or otherwise interfered with, and
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there can be no challenge on the ground of inconsistency
with Part M1 of the Constitution ( fundamenta] rights ),
One particularly sweeping section of the draft appears to
give carte blanche to the legislature to extinguish or
modif§ any rights in property on a mere declaration that
the Jaw in question is necessary for the advancement of
public welfare or social and economic justize. After
that it might have been thought superfluqus to descend to
details about acquiring estates, buildings and the rest,
Presumably, if the safeguard of the fundamental rights is
removed there need be no compensation for dispossessed
owners. If given any, they cannot question its adequacy.

For sothe specific purposes mentioned in the draft
more can be said than for others, Progress with zamindari
abolition in West Bengal requires power over ryots' khas
1and, at present outside the scope of Article 31-A, inserted
at the last amendment of the Constitution. Many people
will fesl that the law ought not to be tender towards owners
of slums. Even 8o, there should be some compensation for
property taken over. The purpose of the omnibus clause
conferring power to extinguish or modify any rights of
mansging  agents, managers, managing directors and
directors of companies can be guessed : to prevent parts
of the new companies law from being declared uncon-
stibutional when enacted, Butif thereis to be mo such
coastitutional curb on the executive, then drastic regulation
of companies, as proposed in the Bill before Parliament,
peads to be looked at afresh. The background has
changed. It seems undesirable that the Goverpment of
India should engage in scepe-shifting while the actors are
still on the stage. That is not fair to legislators, the
public or to interests affucted or originally consulted.

The managing agency system has been authoritatively
represented as retaining its value as a promoter of economio
welfare. The private sector, it has besn s1id, will be given
more opportunity in the second Five Year Plap. But this
amendment of the Constitution, if it is as reported, will
operate as heavy discouragemeant, It will be a dampar on
investment, The least that can be done is to make proper
provision for compensation. But the Law Ministry's whole
proposal is oub of keeping with the dynamic progress of
the economy hoped for. It should be dropped.

The * Timés of India” in its issue of 23th Ootober, wrote as
follows on a resolution passed by the fourth session of the Lawyers
Conference of the Bombay State protesting against the countemplated
amendment of Art, 31 of the Constitution.

The Bombay State Lawyers' Conference has expressed
its “grave concern” over certain activities and tendenoies
of tte Central and State Legislatures, and the concern will
be shared by the public at large. In the first instance, the
Conforence condemns the proposed amendment * of
Article 31 of the Constitution, which guarantees the
fundamental Tight of the citizen to hold and enjoy property.
The right iz elementary, founded upon the democratic
doctrineof individualism and private property,and implies
that what a man lawfully acquires by rightful means
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shall not be arbitrarily taken away from him, Undor the
Atrticle, no person can be deprived of his property save by
authority of law, and no law authorising the compulsery
acquisition of any property for publio purposes is wulid
unless it provides for compensation to the owner for being
deprived of his property. The Conference in a resolution
points out that the *amendment' {akes away the-
jurisdiotion of oivil courts to determine tbe quantum of.
compensation and would make it illusory, Undor the
guise of public weifore individual rights and liberties ara
being flagrantly sacrificed to the insatiable appotite of the.
Moloch of a theoretical * Weifare State'; and Artlole 31,
provides a wholesome check upon the tendenoy to enaot
predatory laws designed to aggrandise the Stnte at the
expense of the individual,

The Conference also urged the repeal of alf
enactmonts by State Legislatures ousting the jurisdiotion
of oivil courts in varlous matters, This is unquostionahly
the worst feabure of States' legialation during roocenb
years. To deny to the eitizen the right to seek redross
from courts of law against arbitrary acts of the executive
and unconstitutional measures of the Logislature is the
vary negation of ‘democracy, It is really a now deepotism
masquerading under the oloak of legallam, With
what face can a democratic government make thoe order
or deoision of an executive official final and withdraw it
from the impartial serutiny of the law courts 7 1t fa
against the apirit- of a demooratic oonstitution and the
entire tradition of the Indian National Congress, With
the supine support of a servile majority in the Legisla-~
tures, the State Governmants have of Jute enacted
lawless laws restricting or absolutely ousting the juriae
diction of oivil courts, thereby betraying both an unholy
lust for power and 8 most unhealthy dread of the courts-
and the Constitution. Unless our State Governments
and Legislatures  observe scrupulously the basid
principles of jurisprudence and the Constltution in the
laws an measures which they adopt, rthere is no genuine-
rule of law, which is something deeper, nobler and more
abiding than the mere expressions of the will of an
individual or group of individuals in power.

Laying the foundation stone of the Supreme Court building In
New Delhi on 29th Ootober, the President of Indla said there was
%3 tendency to lay down provisions in Aocte custing the furisdiotion
of courts and leaving it to the executive to determine the meaning of
the law 8o enacted.” While this might be necessary in cortain cir-
cumstances, he was of the opinion that “it should not ordinarily and
except in rare cases be resorted to.” On the eve of this event, the
“Statesman” wrote as foilows. :

In recent years, it would appear, their (1.e., the
judges’ ) fidelity to the trust reposed in them has not been
to the liking of some people. At present the Btale Gov=-
eroments are being consulted by the Centre on & partiou=
larly objectionable proposal to oust the courty’ jurisdiee
tion in respect of a fundamental right guaranteed by the
Constitution. Under the alien regime, jaws that prevent«

H
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«d the courts from intervening, when they thought fit, on
the citizen's behalf were categorically condemned in poli-
tioal quarters that now support an amendment of Article
31 having a similar effect. This 18 not a formal affront to
the Independence of the Judiciary, but that term is gener-
2ally bheld to inclide possession of wide powers to protect
dha citizen from an all-powerful Executive., In matters
“relating to his property he wants open proceedings in
«wourt, not secret consultations in secretariats issuing in
an arbitrary decree. Of certain dangerous practices
wherewith the Executive may affect judicial independence
Mr. Patanjali Bastri spoke early this year in Madrae.
Tven now, some State Governments are unsceountably
weiuctant to separate executive functions from judicial.

In Indis, as in Britain and the U, 8. A,, the judiciary
has a constitutional role no lese important than that of
the legislative and executive branches of Government.
“Tha British Constitution of Locke's time may not have
embodied quite the system of checks and balances that
others thought he saw in it, but very definite and power=
ful checks are an integral part of free democracy, above
all in times when Governments' lust for power appears
dnsatiable. It would be appropriate if in these formative
woora the Executive in India, at the Centre and in the
Btalos, always goave unmistakable indications that it
socopted this well understood doctrine.

COMMENTS

Some Fallacies of Indian Government
_Refuted by India’s Delegate at U, N.

"Te Indian delegate’s speech in the U. N. General
sAssembly's Social Committee on fundamental human
~rights on 2nd November contained an indirect rebuttal of
* ghe arguments which the Government of India's spokes-
- anan often use in defending reactionary provisions of our
-.own Constitution relating to fundamental rights and in

.resisting progressive amendments designed to widen these
rights and remove unnecessary limitations on them,

One such argument is that Indja has only recently
adopted a demooratic Constitution, that democracy is not
-vat a part of ber being as is the case with countries long
acpustomed to demooratio ways, and that therefore the
Indian people cannot be given as much individual freedom
asg people of some other countries enjoy. A Constitution
oan but reflect, it is said, the habita of the mass of the
wpeople for whioh it is framed ; what may be suitable for
England, for instance, cannot immediately bs applied
awholesale to India at the present time, though the restric-
&ions now required by the conditiona obtaining here may
gradually be lifted as the Indian people also get accus-
domed to democracy.

The fallacy of this reasoning in so far as fundamental
wights are concerned was implicit in what Prof. C. P,

* Mathew, representing India, said in the U. N. Social Com-
" gmittes when he pleaded for extending the Covenant on
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Human Rights to colonial territories and trust areas. Hae
paid there was justification for limiting economio and
social rights in backward countries, for the extent of guch
rights necessarily depended on the economie resources and
capacity of the nation in which they are to be enforced.
But it was otherwise with civil and political rights. They
ought to be the same for all nations at whatever stage of
oivilization they might happen to be, Civil rights reguir-
ed for their safeguarding only a ecivilized government
irrespective of the development which the people under it
might have attaired. Mr. Mathew eaid: “Good govern-
ment i8 a sufficient condition for civil rights.”

This was of course a necessary part of India’s plea at
the U. N. Tor, if it were conceded that civil and political
rights too, like eoonomic and social rights, have to be
adapted to the existing conditions of the people,
imperialist powers would get the handle they desire to
deny rights like freedom of person and of speech to the
countries dominated by them. Thus a plea for extengion
of such rights even to colonies, some of which are admit-
tedly backward, necessarily implies that these rights are
of such a nature that they must be regarded as.common
to the whole of humanity, Having in the name of Ingdia
put forward such a plea at Now York, how can the Govern-
ment of India argue here, as its Home Minister did while
enacting the Preventive Datention Act: “ It is no wuse
Acharya Narendra Dev telling us that in England per-
sonal liberty of citizena is never interfered with in peace-
time and that it should ns% be interfered with here. The
English example is inapplicable in our conditions, Wa
have not arrived at that stage in our growth of democracy
yeb..l

The other argument often advanced in defence of too
wide restrietions on fundamental [rights iz that such re-
ptrictions are included in the draft of the U. N, Covenant
on Human Rights, The fact that Freedom of the Perzon
is entirely .unguarded and Freedom of Expression is
severely limited in the draft appears to -our reactionariss
to be a sorb of charter for -abolishing these rights in our
own Constitution. But Prof. Mathews had occasion to
tell the Sccial Committee that the U. N. Covenant does
not oontain the best of provisions for assuring human
rights, but it contains only such provisions as are widely
acoceptable, He very truly said that the Covenant on
olvio and political rights represented “the highest decree
of agreement which could be reached in the Human Rights
Commission and might well represent the highest common
factor of agreement in the United Nations and in the
international community.” The limitation even of
civil rights in the U. N. Covenant was inevitable because
the Covenant, bsing a voluntary pact voluntarily agreed
to by all the nations of the world, both freedom-loving
and authoritarian, aven a highly defective Covenant was
thought by some nations to be better than no Covenant at
all. But a Covenant framed in such ¢onditions .could be
no mode] for a prograssive country; indeed, the United
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States is so ukterly dissatisfied with the present draft that
it has stated in advance that it is not going to be a party
to the Covenant unless it were radically ‘improved. That
_aiccoptability by a large number of countries is the ecri-
terion which is applied to the Covenant was demonstrated
at this very meeting of the Social Committes by the
répresentative of Norway who said that though Norway
left to itself would like to see the Covenant extended to
.colonial areas, as proposed by Indis, would have to vote
against the proposal if any appreciable number of coun-
tries opposed it. The representative said: “The main
task now is to arrive at a formula acoeptable to the
groatest number of member States. Therefore, if the inclu-
sion of an Article on self-determination would prevent a
large number of States from ratifying the Covenant, Nor-
way would vote for deleting this Article,

Thus, the Government of India is deprived of the sup.
port it sought to derive from either of its arguments in
favour of reaction,

Continued Detentions in Kashmir

Pakistan has recently been undergoing a number of
upsets, but the most recent of these has happily brought
jnto the Central Cabinet Dr. Khan, who with his elder
brother, Badshah Khan, was subjected to detenbion for

years, and this has been followed by the lifting of the ban °

on the Red Shirts. This very important ain :for oivil
liberties in Pakistan brings to one’s mind the continued
detention in Eashmir State, ever since August of last
-year, of Sheikh Abdullah and his numerons associates
on charges very similar to those for which the Red
Shirt 1eaders sufferod long incarceration in the neighbour-
ing country.

Indications are that Sheikh Abdullah and other
co-detainees will not be either released form detention or
brought to trial at an early date by the Government in
control. The Natjonal Conference of the State, which
corresponds to the Congress party in India, endorsed the
detentions at a recent session, without any effort to
justify them. In this situation we would again draw the
attention of the reader to the law of detention which is in
foroe in the State.

Under thislaw Advisary Boards bave been set up to
congider the cases of detenus, and provision is made for
setting at liberty those detenus in whose case the
Beards may report that there does not seem fo be any
good cause for keeping them in detention. This ig also the
law in India, but the benefit of the investigating
machinery of the Advisory Boards is in Kashmir State
available only to detenus charged with minor offences
like putting the State’s essential gupplies out of gear.
Political detenus are in a different case altogether,
They are not placed before an Advisory Board, authorized
to give a binding verdict. They are not even furnished
with a statement of reasons for their defention and thus
wholly lack the means of making any representation
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against the detention which could be examined by an
indopendent authority, The law lays down that if a
person be detained for infringing the soourity of tho State,
or even for disturbing public order, he noed not be provided
with the grounds of detention, * as it would be against
the public interest to communicate to him the grounds
on whioh the detention order has been made, ™ The cases
of such political detonus are reviewed every six months
by the Government itself in oconsultation with an
Adviger, whose advice, eoven i{f it should be that the
detention should no longer continue, mny be turned down
by:the Government. The oniy limit on the Govornimont’s
power $o detain in guch cases is that detontion of this sort
can last only for five yoars — at & time, 1. e,, it is subjoot
to continuance when the present Act {s renewed.

Feoling in India — outside Congress oiroles — is
very uneasy on account.of these detentions, and exprossion
was given to it in Jammu on 7th.November when the
Socialist Party's Conference In a resolution prolosted
against " the ourtailment of civil liberties " in the Stute
and demanded * the release or trlal of politisal dotonus
and immediate general eleotions, ™ The roader wiil
recall that Mr. Jayaprakash Narayan as President of the
last All-Indis Civil Libertics Conference stzengly
condemued Kashmir detentions in April this year,

Liberty of the Press

In a resolution passed at its Bombay session, the Indian
Federation of Working Journalists expressed its “complete
agreement"” with the note of dissent on Press luws udded
by four members of the Press Commission and stated thut
Art. 19 (2) of the Constitution should be amended on the
lines suggested in the note; that the Press (Objeetionuble
Matters) Act shouid be allowed to lapse; that the scheme
of the Criminal Procedure Code in regard to defamnubtion
should not be disturbed and defamution should continue
to be an offence againat an individual and there should be
no diserimination in procedure as between u public servant
and a private citizen.

HABEAS CORPUS PETITIONS

Some of the Grounds Too Vague .

ADVISORY BoaARD Dors NoTt OUBT
COURT'S JURISDICTION

Prem Dutt Paliwal was detained on 27th May 1953,
His case was referred to an Advisory Board, which reported
that there was sufficient cause for his detention. There-~
upon the Governor of the U. P. on 6th August passed an
order directing that Prem Daté continue to be detained
for a period of one year. After all this had taken place,
the detainee preferred a habeas corpus petition to the
Allahabad High Court on 21st October challenging the
validity of his detention ou the score that the grounds of
detention supplied to him were vague and indefinite and
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did not disclose sufficient particularsto evable him to
make an effective represcntatinn to the authorities,
Moothan J. aad 8apru J. allowed the petition (29th
October 1953 ), holding that three of the twelve grounds
communicated to the petitioner were too vague. In none
of these grounds { in which the petitioner was charged with
planning to have the houses of mill-owners looked, inti-
midating the nop~unicn labour and organizing illegal
strikes ) was any date or time mentioned, *‘In the case of
the (last ) ground, in which it is alleged that the petitioner
organized two filegal strikes, not only is there no mention
of the date but no particulars are given as to the place or
places where the aileged strikes are said to have ocourred,
nor of the persons against whom they are alleged to have
been directed.” Thus these grounds were pronounced by
Their Lordships tobe* in terms whioh are too vagueto
enabla the petitioner to make an adequate representation.”
His Lordship Mr. Justice Sapru said :* This is a case
in whioh possibly good grounds of detention have been
mixed up with vague, indefinite snd bad grounds, ” but it
has been laid down by the Supreme Court in Ram Krishan
Bhardwaj v, State of Delhi ( A. L R. 1953 8. C, 318 ) that
each of the grounds must be clear and definite, and that if
even one of the grounds was vague it would infringe the

constitutional safeguard provided in Art. 22 (5) of the

Constitution. Patanjall Sastri C. J. said in this casge :

Preventive detention is a serious invasion of personal
liberty and such meagre safeguards as the Constitu-
tion bas provided against the improper exercise of the
power mus} be jealously watched and enforced by the
Court, In this case, the petitioner hus the right, under
Art, 22 (5) as interproted by this Court by a majority,
to be furnished with particulars of the grounds of his
detention " sufficient to enable bhim to make a repre-
sentation which on being considered may give relief
tohim." Woeare of opinion that this constitutional
requirement must be satisfied with respect to sach of
grounds sommunieatad to the person detained, subject
of ocourse to aclaim of privilege under cl. (6)of
Art. 22,

But the faot that the petitioner presented his habeas
corpus petition afier the Advisory Board had considered
his case and made an adverse report thereon gave an
opportunity to the Government to plead that even if the
petitioner’s detention was originally iilegal, it ceased be so
when the Advisory Board had given its opinion in favour
of the detention, and that the validity of the detention
could not thereafter the challenged in a court of law. This
contention was rejected by the Court. His Lordship Mr,
Justice Sapru said :

The Advisory Board has been constituted as a safe. -

guard against s possible misuse of the power of
rreventive detention, The Advisory Board is not g
judicial body : it does not follow striet judicisl proce=-
dure; it is in fact in the nature of a body charged with
the responasibility of advising the executive Government

v
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fn regard to caseg of preventive detention where it is
intonded that such defention shall last for more than
three months, I cannot therefore accept the contention
that we have any concern with the proceedings of the
Advisory Board. The fact that the Conatitution has
provided an Advigory Board for advising on cases of
preventive detention does not mean that the right of
this Court to grant a writ of habeas corpus in cases
where the initial arrest in the opinion of this Court waa.
illegal or improper has been taken away.
Similarly, His Lordghip Mr. Justice Moothan said :

( The opinion of the Advisory Board ) cannot thers-
fore, in my view, operate to oust the jurisdiction of
this Court fo determine whether the grounds upon
which the petitioner was detained satisfied tha
requirements of the law.

Officer Acted Beyond His Jurisdiction
DETENT ORDERED TO BE RELEASED

Ghulam Nabi Jan, who had been detained under sec, 3
of the Public Security Aot of Jammu and Kaghmir, was
gubsequently transferred, under orders of the Deputy
Prime Minister, from Koti Bagh sub-jail in Srinagar to
TUdhampur sub-jail. A habeas corpus petition was filed
by the detenu in the Jammu and Kashmir High Court,

* challenging the validity of both the initial detention order
and the later ttansfer order.

Kilam and Shahmiri JJ, on 28th July last year allow«
ed the petition and ordered the detenu to bs released. The
Court bheld that although the Buperintendent of Police,
Srinagar, under whose order the detention was effected had
certainly been vested with power to make an ovder for
detention, he had no power, even when directed by the
Doputy Prime Minister to do ao, o transfer the detenu to
Udhampur, which was not within his jurisdiction. Tt was
contended on behalf of the Government that although the
detenu was admitted in the sub<ail at Udhampur in
pursuance of the original order of detention passed by the
Superintendent of Police, Srinagar, the officer was in fach
acting under the ovders of the Deputy Prime Minister,
who was certainly competent to trapsfer detenus from one

-place to another. Kilam J., who delivered the Couri's
judgment, admitteed that sec. 38 A of the Public Security
Act gives authority to the Government to delegate the
powers which it possesses under the Act to any of its
officers, but added that the Act nowhere provides for the
Government firansferring a detenu from one place to
another. No doubt a notification was issusd saying that
the Deputy Minister was suthorized under sec. 3 (2) of the
Act to transfer detenus from one jail to another. But His
Lordship was of the opinion that the section gave np such
power. He said:

Nowhere has in this subsection been any power given
to the Government to transfer a detenu from one piace
of costody to ancther, The committal to custody has
in all cases to be made by the officer who has effected
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or direcbed the arrest of the detenu and, therefore,
the notification by which powers of transfer are
deemed to have been delegated to the Hon'ble Homa
and Depuby Prime Minister iz ultra vires of sub-sec,
(2) of sec. 3 of the Public Security Aot and see, 38A
of the same Act.

As an anology His Lordship pointed out how in the
case of Bashan Mader v. Emperor (A.I.R, 1949 Bom. 37), the
Bombay High Court held that the order of the district
magistrate of Sholapur detaining the petitoner in the
Yeravda Jail in Poona was “ without justification,” and
how, in order to remove this Jacuna in the structure of the
Preventive Detention Act, the Government of India took
steps to amend the Act giving it power, in sec. 4, specifical-
ly to remove a detenu from one place of detention to
another. Bub the Kashmir Act gave no suck power.
Referring to the argument advanced on behalf of the State
that the Government, *being the fountain-head of all
powers, ” catt order the transfer of a detenu from one place
to another, though the law on the subject did not say so,
His Lordship said: '

. Woe find considerable difficulty in agreeing to this
proposition advanced by the learned Assistant Advo-
oate General, we suppose, in sheer dismay. He must
know that the Government can exercise only those
powers which have been delegated to it by the Legisla=
fure, Governments have *no inherent power of their
own, They have to execute the wishes of the Legig-
laturs which in fact has the sovereign authority. If
the Legislature does not in specific words authorize
the Giovernment to take a certain aoction uagainat a
person who is dealt with under some law, the power to
take guch action cannot be presumed without a clear
provision of law,

Then it was contended that if a provision of law is
susceptible to two interpretations, that should be adopted
as correct which does not negative the working of the
Act. His Lordship rejected this contention as inappli-
cable in such cases, He said :

This might be a principle applicable in eivil cases,
but not so in cases where a person has been deprived
- of his personal liberty without trial. Two construc-
tions of a provision of law would mean that the provi-
gion of Iaw is of doubtful meaning. The benefit of
doubt must always go to the person on whose liberty
an foroad has been made without trial. According
to Narayan Singh ». State of Punjab (A, L R, 1952
8.0, 106), the procedure established by law must be
strictly followed and must not be departed from to
the disadvantage of a person deprived of personal
liberty,

For the foregoing reasons we find fhat the detention
of Ghulam Nabi Jan, detenu, is both improper and
invalid.
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Detention of a Person Already in Custody

ORDER OF DETENTION HELD ILLEGAL

The districk magistrate of Cachar passed an order of
detention against Abdul Aziz on 10th February 1952, on
the ground that when he was arrested by the Cachar police
on 17tk August 1951 he was delivering & seoret documon~
oontaining information regarding dispositions and movos
ments of Indlan armed forces in Cachar district to a spyt
ring formed at a time when the “zehad ery * against India
was gaining momentum in Pakistan to undermine the
seourity of Indla.

It was conceded on behalf of the Assam Governmont
that Abdul Aziz was arrested in 1951 in connection with
an offence under the Official Secrels Aol and that he was
from that date in jail as an under-trlal prisoner till 18th
April 1952; that is to say, he waa ordered to bo dotained
while he was stil] in custody.

Thadani, C. J. of the Assam High Court, allowed the
habeas corpus petition of Abdul Aziz (12th November,
1953 ), saying:

This Court haa tepeatedly held that when a person
is in custody and ia therefore already prevented from
acking in a manner prejudiclal to the seourity of the
State, it cannot be sald that the satisfmotlon of the
State, as required by sec. 3, Proventive Detention Act,
isreal. ,,. The order of detention passed on 10th
February 1952 lacks the reality of aatisfaction required
by sec. 3 of the Act,

SECS, 178 AND 179, LAND
REVENUE CODE

Gross Violation of Natural Justice
BouMBAY HiGH COURT'S BTRICTURES

Mr. Girdhar Tulshiram Khbadke had failed to pay
income-tax, which he was assessed In the sum of Rs, 6,066,
and the Collector of East Khandesh was asked to recover
the amonnt as arrears of land revenue, Accordingly, his
Iand admeasuring 12 acres was sold by public auction for
Ra. 6,070 on 5th November 1951, the upsel price being fixed
at Ra. 6,000, Feoling aggrieved by the sale of the land
for a paltry amount, when according to the Circle Inspe-
ctor’s statement the value of the land was Rs. 22,000 to
Re, 24,000, he applied to the District Deputy Collector,
Jalgaon, to set aside ihe sale, but his application was
rejected and the sale was confirmed. His appeal to the
Collector of East Khandesh was dismissed and the subse-
quent appeal to the Revenue Tribunal was also dismissed.
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Thereupon he filed a petition in the Bombay High
Court under Art. 226 of the Constitution against the
Revenue Tribunal, the Collector of Bast Khandesh and the
District Deputy Collector, Jalgaon. The Chief Justice and
Mr, Justice Tendolkar heard the petition, and on 29th
October allowed the petition, passing severe atrictures on
the manner in which the case was handled at every level
below. Their Lordships said :

This is a gross cage in which every canon of pro-
pristy has been violated by the authorities which have
been invested with judicial functions by law. It is not
merely a case of vioiation of canons of propriety, but
ihe errors committed really viclate the rules of natural
justice and have caused serious prejudice to the
petitioner.

' In giving judgment, Their Lordships refered to sees.
178 and 179 of the Land Revenue Code and sald that
the whole object of these two sections was that in the first
place an opportunity ghould be given to the person whoge
property was sold to challenge the sale on the grounds
mentioned in see. 178 and what was more important
.was that the Collector was required to look after the intersst
of the person whope property had been geld even though
he might not make an application to set aside the sale,

It could not be disputed that the Collector was consti-
tuted as a judicial tribunal under sec. 178 to hear and
dispose of this application, In this case the application
was mads to the Deputy Collector under sec. 10. On
this applioation the petitioner was not beard at all and
the sale was confirmed, '

A serious allegation had been made by "the petitioner
phat he and his bidders were told that the auction would
not toke place on November 5, 1951, and as a result the§
weant away, Thia allegation if proved would be a material
irregularity to set aslde the gale and yet no opportunity
was given to the petitioner to prove this allegation. The
Deputy Collector only called upon the Mamlatdar to give
an explanation, '

The Mamlatdar who made the report was not the same
‘Mamlatdar who issued the proclamation and conducted the
gale, but a new Mamlatdar who did not know of his own
knowledge_the facts,

The Deputy Collector called for this report behind the
back of the petitioner, did not supply a copy to the peti-
tioner and did not give an opportunity to the petitioner to
refute the statement made in the report and still held that
the allegations of the petitioner were not established,

In Their Lerdships' opinion there could not be a worse
way for a judicial tribunal to act than the manner in
which the Digtrict Deputy Collector had done .in this
case.

Their Lordships wers told that the rules framed did
pob provide for fixing a date for the hearing and that in

practice no hearing was given to an applicant who made

an application to set aside the sale, In Their Lordships’
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opinion the sconer the practice was ' ‘altered the
better. It was totally opposed to all principles of ,natural
justice.

Their Lordships, therafore, held that the decision of the
Deputy Collector was no decision at all. But there was
something much worse to come. The Collector, who wag
the appellate authority from the decision of the Deputy
Collector, called for a report from the Mamlatdar regard-
ing the fization of the upset price of Ra. 6,000 in the
proctamation for sale. The report of the Mamlatdar
showed that the price of Rs, 6,000 was fixed not on the
basis of what the panchas had estimated but oun the basis

 of the statistics furnished by the Circle Inspector. If the

Circle Ingpeotor's statistics were accepted then it was guite
clear that the Mamlatdar had made a serious mistake in
fixing the price of theland at Rs. 6,000.

In Their Lordships’ opinion it was extremely improper
on the part of the Collector to call for an explanation
from the Mamlatdar when the matter was pending before
the Deputy Collector. Bub what wasmore amazing was
tuat the Collector sent a memo. to the Deputy Collector
stating that thers appeared to be. no reason to st aside
the sale and the Prant Officer was, therefore, requested to
confirm the sale, o

Haero there was the amazing spectacle of the Appellate
Court { the Collector ) directing the trial Court as to how
it should decide the case. The Collector obviously
thought that he had the right to tell the trial court how it
ghould decide the matter.

Under the oircumstances it was impossible to suggest
first that the petitioner ever had a fair trial before the
Deputy Collector or that the Deputy Collector discharged
his judicial function under the statute. He was merely a
mouthpiece of the Collector, merely carrying out the
orders of the Collector and the decision that he came to
was never his own decision. It also followed that when
the Collector heard the appeal from the decigion of the
Deputy Collector, it was jusé a farce. .

The petitioner next appealed to the Revenue
Tribunal. The Revenue Tribunal was the final
judicial tribunal to decide matters arising under the
Land Revenue Code. Its decisions were final and
could not be challenged.ordinarily by suits, Their Lord-
ghips had ococasion to say in the past, and they again
repeated, that the high position this Tribunal occupied in
the State of Bombay required and demanded that it should
roalise that it must discharge its judicial functions fo
give complete satisfaction to the parties that appeared -
hefore it.

When the appeal in the present cage was preferred
before the Revenue Tribunal, the official member took the
matter in his own hands and he wrote a letter to the
Collector asking him to explain how he came to dismiss
the appeal and to give an explanation on various other
points. The Collector submitted 2 long statement. This
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reply sent by the Collector was not known to the
petitioner.

The Collector in dismissing the appeal had written no
-judgment and so when the mat{er went to ths Revenue
"Tribunal, the official mamber in sffact asked the Collactor
to write a judgment. The petitioner was -never called
wipon to rebut the argumeats advanosd by the Collector.

The official member then wrote to the President and
-the other non-official members that the auoction sale held
Dby the Mamlatdar and confirmed by the Prant Officer was
in order and the appsal be summarily dismissed. Both
+he President and the non-official members agresd with
thig extraordinary request made by the officisl membar.

Their Lordships were pained to note that whatever
-might have been the attitude of the official member, the
two non-official membars, both lawyers of experience,
-should have concurred in a procedure which was flagrantly
-opposed bo the first principles of natural justice. It
never struck the non-official menibera to inquirs into what
right the official member had to eall for a report from the
-Collector behind their backs. The non-official members
-were not even curious to ask the official member whether
-the poor petitioner had been given an opportunity to deal
with the statement of the Collsctor, oo the strength of
which, without the petitioner bsing heard, his appeal was
summarily dismisged.

In Their Lordships' opinion it is never a proper way
to decide cases or appesls without hearing a party
-or his advocate. If the Tribunal had taken the trouble
{0 have a proper hearing from the petitioner, it
would not have taken the decision which it did containing
erroneous statements of facts.

In the result Their Lordships set aside the order of the
Revenue Tribunal, the order of the Collector and the order
of the Deputy Collector, and directed the latter to hear the
application of the patitioner under see. 178, to fix a date
- for the heariog, to give the petitionsr every opportunity
of calling such evidence as he wished to adducs, and to
supply to the pebitioner copies of any documents on whish
the Deputy Collector might rely in coming to his
conclusion,

Their Lordships particularly directed the  Deputy
Collector to taka into consideration, in deciding the gues-
tion of the upset price, the statistics prepared by the Circle
Inspector and the petitioner’s allegation that he was
prevented from bringing bidders to the auction,

EVASION OF INCOME TAX

Another Section of 1947 Act Held Invalid

As CONTRAVENING GUARANTEE OF EQUALITY

The Constitution Bench of the Suprema Court om
218t October held that sec. 5 (1) of the Taxation on Income

CIVIL LIBERTIES BULLETIN

iii: 157

(Invastigation Commission) Aot 1947, under whioh the
Centra! Goveroment had reforred a namboer of onses of
income-tax evasion for investigation by the Commisaion,
was ultra vires of the Constitution as being diserimina-
tory in character. The Chief Justics, Mr. Mahajan,
deliverad the judgment of the Court, and their Lordships
8. R. Das, Ghulom Hasan, N, H. Bhagwati and Venkata-
rama Aiyer concurred with it.

This unanimous judgment?was given in tho petitions
of Meenakshi Mills Ltd, ( Madurai), Rajendra Mills Ltd.
(Salem), Saroj Mills Ltd. (Singanallur) and Mr.
Tiagarajan Chettiar,

3e0. 5 (1) of the Taxation on Income {Investigation
Commission ) Aot, 1947, empowered the Coantral Govern-
ment to make a reference by Juae 30, 1948, to the Com-
misgion for investigation and report of any onses whorofn
it bad prima facle reason for belioving that a person had
to a substantial extent evaded payment of taxation on
income. The date for making the relerenco was further
extended upto September 1, 1948, and subsequent legluln-
tion extended the life of the Commission to Deoambor
1855.

The Supreme Court by an earlior judgment ( vide
p. {i1: 106 of the BULLETIN ) bad held that seo. 5 (4) of
the Taxation on Income Aot, 1947, which empowored the
Investigation Commission to veport to the Central Gov-
ernment cases of tax evasion found durlng the ocourse of
an investigation of another assessee, was vold, being dls.
criminatory.

The decision in the present case, taken with the dacl-
sion in an earlier case deciaring sec. 5 (4) of the Act in«
valid, will have the effect that the Investigation Commis-
sion ecan no longer continue investigation of any oases
pending before it. For under the Act, two catogories of
cages could be referred to the Commission, namely, those
falling under ssc. 5 (L) and under sec. 5 (4) of the
Act,

The petitioners in the present case had challenged the
provisions of ses. 5 (1) on the ground that they ocon-
travened the guaraniee of equal protection of the laws en-
acted in Art. 14 of the Constitution. But on the pro-
mulgation, on account of the decision in the earller case, of
Ordinance No, 8 of 1954, which was later made intc
an Act of Parliament, the petitioners were enabled to
impugn sec. 5 (1) on another ground also, By the Act of
Parliament passed at the time a sub-section was added to
gec. 34 of the Indian Income-Tax Act, by which the
income.tax officer was authorized, if he had reasons to be-
liave in the cage of any assessee that income for any year
between 1939 and 1946 had escaped assessment, to serve
notice nnder sec. 22 (5) and start proceedings under the
Act. Thus the income-tax officer was glven power to deal
with cases of the type investigated by the Commission
under sec. 5 (1) and 5 (2) of the Act of 1947. The peti-
tioners, therefora, because of this change in law, could
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take an additional objection to the continuance of pro-’

ceedings by the Commission in their cases. Their con-
tention was that the amended sec. 34 of the Indiun
Income Tax Act was comprebensive in its scope and all
perzons that were deall with under sec. 5. (1) of the Act of
1947 had been brought within its ambit, and that being so,
there wag no basis left for glving them discriminatory or
special treatment different from those who were similarly
situated, and who were to be dealt with under sec. 34 of
the Indian Income.Tax Act ag amended, It was eaid that,
usauming ( but without admltt.mg ). that sec, 5 (1) of the
Act of 1947 was based on & rational classification and was
not hiv by Art. 14 of the Constitution, it had now, because
of the amendment in gec, 34 of the Indian Income-~Tax
Act, become vold, as the ¢lassification which saved it from
the mischief of Art. 14, if at all, had become ineffective,
its distinctive characteristiés: havinz disappeared, and
that the persons falling within the class defined in sec
5 (1) of the 1947 'Act now- belonged to the same class as
wag dealt with Yy sec. 34 of Indian Income-Tax Act. '

- The Court accepted this godtent.ion, thé Chief Justioé
sayivg :

v - ' All these persons .can now well ask the question:

" Why are we being dealt with by the discriminatory
and drastic procedure of the Act of 1947 when those
simllarly situated as ourselves can be dealt with by
the income-tax officer under the amended provisiones
of sec. 34 of the Act?”

In our judgment no satisfactory answer can be
returned to this query because the field on which the
amended sec. 34 operates now includes the sbrip of
territory which previously was occupied by zec. b
(1) of the Act of 1947, and two substantially different
laws of procedure, one being more prejudical to the
asgestieo than the other, cannot be allowed to operate
on the same field in view of the guarantee of Article
14 of the Conetitution” ( equality before law ).

‘We are of the opinion thot assuming the provisions

of seo, 5 (1) of the Aot of 1947 could be saved from

the mischief of Article 14 of the Constitution on the

basis of 8 valid eclassification, that deofence is no

longer available in support of it after the introduction

of the new sub-section in geo. 34 of the Income-Tax

Ack, which gub-section is intended to deal with the

same class of persons dealt with by sec. 5 (1) of the
impugned Aoct.

In other words, the Chief Justice observed, substantial tax-

dodgers or war-profiteers who, were alleged to have formed

a definite class and whose cases, according to the Attorney

General, needed special treatinent at the hands of the

Commission, now olearly came within geo. 34 of the Indian

Income-Tax Act. That being so, the only basis for giving

them differential treatment, namely, that they formed a

distinct class by themselves, had completely disappeared,
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with the result that continuance of discriminatory treat~
ment to them came within the mischief of Art. 14 of the-
Congtitution and had thus to be relieved against. “Therefore -
proceedings befors the Investigation Commission ( which

have not yet been completed ) can no longer be contmued-_
uoder the procedure of the impugned Act,’

The Court, allowing the petitions, ordered a writ to be-
Issued against the Commission prehibiting it from proceed-
ing further with the cases of the four petitioners. :

APPEAL AGAINST AN
ACQUITTAL

Principles Disregarded

Ramjanam Singb, a police sub-inspector, 'who_‘was.
then in charge of Dinapore police station in . Bibar, made
an investigation into dacoity charges against Sitaram
Dusadh. It was alleged against him that during this.
investigation he demanded and accepted Rs, 100 as a bribe
for dropping the proceedings, He was congequently
proseouted under sec. 161, I P. C,, read with sec, 5 of the-
Preventjon of Corruption Act 1947,

The trying magistrate, dishelieving the story about.
the demand of a bribe, reached the conclusion that.
ourrency notes were planted on the sub-inspector and.
acquitted him. On appeal the Patna High Court reversed
the acquittal and convicted and senfenced him to one:
yvear's rigorous imprisonment. He was given special
leave to appeal to the Supreme Court, and on 2nd
November the Supreme Court set aside the conviction and.
pentence of the High Court. Mr, Justice Vivian Bose,.
who delivered the judgment of the Court, said :

‘What really seems to have weighed the scales inthe
High Court against the appellant is the fact that the
learned judges felt they could not disbelieve the three-
official witnesges. Bub they have not weighed the-
fact that there is such a thing as over-zealousness even.

, in responsible officials.

In our opinion the High Court has not displaced.
the conclusion of the trying magistrate that this is a.
case of a careful conspiracy against the appellant in
which the notes were planted :on him and in which.
the three Government officials bave been misled and.
duped by Sitaram Dusadh and Hiralal Parnat (a pro-
secution witness ) and that their zesl, outrunning their
discretion, led them to draw on their imagination for
events which they belisved must have occurred and
thua induced them to touch up their storiez just.
enough to make what they honestly believed to have
been fact foolproof in the witness box.
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This is not to say that we bold this to be a faot
because that is not our function. We are only decid-
ing whether the High Court has given true effect to
the principles which must guide a eourt in an appeal
against an acquittal. In our opinion, the reasons
given by the High Court are not enocugh to justify
the setting aside of the acquittal.

Mr, Justice Bose added that the faot that one court
had doubted or disbelieved the evidence strengthened
the case of the accused. ‘It behoves the High Coutt in
such cases to furnish strong reasons why the benefit of
doubt should not go where it has already been placed in
the lower eourt.”

GENERAL CLAUSES ACT

Applicability of Sec. 6
SUPREME COURT'S RULING .

One Mehar Singh, an East Punjab refugee, filed a
claim in regard to property left in Pakistan, under sec. 4
of Ordinance No. 7 of 1948, which makes provisions for
the rogistration of land claims of the East Punjab refugees.
It was alleged that he had filed a false claim by stating
that he had lands measuring 104 kanals situated in
Minawali (East Punjab) while he had none. He was
consequently prosecuted for a contravention of the Ordi-
nance, which made any false information in regard to a
claim punishable. But the prosecution was started. in
1950 under sec, 7 of Act No. 12 of 1948, which repealed
the Ordinance but re-enacted all the provisions of the
repealed Ordinance. The trial magistrate convicted him
and sentenced him to imprisonment till the rising of the
court and & fine of Re. 120, The district magistrate of
Jullundur considered the sentence inadequate and referred
the case to the Hast Punjab High Court for enhance-
ment of the sentence.

The High Court, however, on 7th August 1953, seb
aside the conviction and sentence, holding that since the
Ordinance, nnder which the offence was said to have been
committed, had been repealed. there couid be mo prosecu-
tion for contravention of it, in the absence of a provigion
in the subsequent Act to continue the criminal liability
after the Ordinance came to an end. The High Court, in
coming to this conclusion, expressed the view that sec. 6
of the General Clauses Act could be attracted only when
an agt or regulation was repealed simpliciter, but not
when, as in the present cage, the repeal was followed by
ro-onactment. The repealing Act reproduced the provi-
sions of the Ordinance in their entirety, but it nowhera
provided that offences committed when the Ordinance was
in force could be punished after its repeal.

The State of the Punjab preferred an appeal against
this decision to the Supreme Court, invoking the provi-
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sions of sec. 6 of the General Clauses Act, which, laying
down the effect of the repenl of an enactment, says thatk

“where this Aot or any Central Aot or regulation mado
after the commencement of this Act repeals any onaot-
ment hitherto made or hereafter to ba mado, then, unless
a different intention appears, the ropeal shall naot affoot™
any right inourred, any penalty committed or any tnvosti-
gation under any enactment so repenled. The Suprome
Court on 22nd Ootober allowed the State Govornmont's
appeal and set aside the High Court's judgment, Mr,
Justice B, K. Mukherjea, who delivered the judgmont of
the Court, said that, in their opinion, the approach of the
High Court was not correct. Whenover thore was a ropenl
.of an enactment, the consequonces laid down in svc. 6 of tho
General Clauses Act would follow unless, as tho soction
iteelf sald, a different intention appeared. Thoroforo,
they could not subsoribe to the broad proposition that
800, 6 was ruled out when there was repeal of an ocnaete
ment followed by freah legislation. Mr. Justioe Mukherjen

_said:

Sec. 6 would be applicable in such ossos also
unless the new legislation manifests an intontivn
incompatible with or conlrary to tho provisions of tho
section. Buoh incompatibility would have to be
ascertained from a consideration of all tho relovant
provisions of the new law and the mera abionce of a
saving clause is by itself not material.

The judgment then examined the provistons of Act
No. 12 to ascertain whether it intendod the discontinuance
of liabilities incurrod under the Ordinance and came to the
conolusion that 1t did not, His Lordship said :

The provisions of secs, 4, 7 and 8 of the Ach
make it apparent that it was not the Intention of the
Legislature that the rights and 1lubilities in respect
of claime filed under the Ordinance shall be extin-
guished on the passing of the Act, and this Is eufficient
for holding that the present case would attract the
the cperation of mec, 6 of the General Clause
Act.

It may be pointed out that sec. 11 of the Actis
somewhat clumsily worded and it does Dot make use
of expressions which. are generally used in saving
clauges appended to repealing statutes, but as has
been gaid above the point for our consideration is
whether the Act evinces an intention which is incon-
sistent with the continuance of rights and liabilities
acerued or incurred under the Ordinance and in our
opinion the question has to be answered fn the
negative.

In the result the Court directed that the sentence already
passed upon the respondent by the wrying magistrate
should stand,
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NOTES

Vacillating Decisions of the Supreme Court
In Search and Seizure Cases

The vacillating course of the U, 8. Supreme Court

d ecisions in regard to search and seizure cases, particular-

1y in regard to the admigsibility or otherwise of illegally

seized evidence in criminal cases, hasled to & great deal of

confusion, and this was strikingly revealed by the differ-

ing judgments delivered by different Justices in Irvine v,
California, decided on 8th February last.

Patrick B, Irvine was prossouted in a California :court
on a charge of horse-race bookmaking and was convioted
on evidence which included the defendant’s ineriminating
statements cbtained by the police by surreptitiously entering
his home and placing a concealed mierophone therein. The
‘question was whether the conviction should be sustained or
reversed.

In Waeks ». United States, 232 U. 8. 383 (19i4),
the Supreme Court laid down the prinoiple that illegally
obtained evidence must not be admitted in federal trials,
but this federal rule of exclusion was expressly held
inapplicable in Wolf 2, Colorado, 338 U. 8, 25 (1949), in
state trials unless the states themselves adopted the rules
and in faot two-thirds of the states accept illegally obtain-
ed evidence in gtate prosecutions for gtate crimes. But in
Rochin v California, 342 U. 8, 165 (1952), the Supreme
Court appeated to follow a different course. It did nof
oxtend the exolusionary rule to state trials—it did not con-
sider that matter—but in view of the aggravating conduct
of the police in that case it felt constrained to set aside
the conviction. In this case * stomach pumping™ was
resorted to in order to obtain morphine capsules which were
later used as evidence to secure conviction. The Court
held that ‘the methods employed by the police were
offensive to prevailing notions of fairness in the conduct
of prosecutions and for that reason invalidated the
conviotion as contrary to the due process clause.

In the instant case too the conduct of the police was re-
volting, and the Court divided only on the question whether
the Rochin precedent should be followed in reversing the
conviction. How in the present oage the police who strongly
suspected Irvine was guilty of illegal bookmaking but were
without proof of it obtained evidence may be thus stated.
‘While Irvine and his wife were absent from their home;
they got & locksmith to go there and make a door key.
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With this key they made entry into the home, again in the
absence of occupants,and installed a concealed microphone
in the hall, placing some men in a neighbouring garage to
which wires were strung to listen to any conversation that
the Irvines might have. Later the police again made
surreptitiovs entry and moved the microphone first in the
bedroom and then in the bedroom closst, Thus, for a
month continuously, the police overheard imeriminating
statements and used fhese statements in obtaining a
conviction, That these methods were shocking is obvious.
Even the five Justices, who upheld Irvine’s conviction
shared this opinion. They said: “ That officers of the law
will break and enter a home, secrete ( an amplifying and
recording device ) even in the bedroom, and listen to the
coaversation of the ecccupants for over a month would be
almost incredible if it were not admitted. Few police
measures have come to our attention that more flagrantly,

.deliberately, and persistenily violated the fundamental

principle declared by the ¥ourth Amendment. *

Bat because the Fourth Amendment’s prineiple is a
restriction on the federal Government and the Wolf
decision declined to make it available in the states, the
Supreme Court did not hold in the present case that the
use of illegally obtained evidence invalidated the convic-
tion. Nor did the majority Justices agree to bring this
caseé under the sway of the Rochin decision, the
reason being, according %o them, that the element
of physical coercion, violence and brutality that was
present in the stomach pump c¢ase was absent hers,
which was a cage, aparé from its other extremely bad
features, merely a case of “ trespass to property plus
eavesdropping. "

Justice Frankfurter, who was himself responsible for
the Wolf decision, and Justice Burton were for treating
this case on the lines of the Rochin case. Justice Clark
said: " Had I been here in 1949 when Wolf was decided,
I would have applied the doctrine of Weeks v, United
States.” And as Wolf remained the law it must be
respected. Roehin could not be - followed, for that
would make for much uncertainty and unpredictability.
He therefore followed Wolf * with great reluctance.™
Justices Black and Douglas on the other hand have long
held that the exclusionary rule must be applied in state
as well as federal trials and had no Leitation in
giving the opinion that the convietion must be set
aside.

Thus in this case the conviction was affirmed by the
Supreme Court by a vote of 5 to 4.
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