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) DETENTION LAW: A "MOST BENEFICENT” MEASURE
JUDICIAL TRIAL ONLY DELAYS "HUMANE AND COMPETENT JUSTICE"

The eontinuance of the Preventive Dalention Act for
another year—for the present—wag a foregone conclusion,
and it caused no surprise in any guarter, What did cause
gorme surprise was that the Homa Minister, Dr Katjn, who

- had assumed such & ecritical attitude to the former
regime’s Defence of India regulations which were in force
in war-time, excelled himself in flippant cynicism, as Mr.
Frank Anthony remarked, while dealing with Freedom of
Person. He began by saying that he had no use for any
“copy-book maxims”™ about inviolability  of personal
liberty, He warned the Opposition against pointing to
any Constitution like that of the U. 8. A, investing per-
sonal freedom with special sanctity. Nor would he have
any patience with a recital of the invariable practice fol-
lowed in couniries like the United Kingdom not to inter-
fere with the liberty of individuals except in war or a
gimilar other exascting emergency. He adinred members
of Parliament 40 have done with such doctrinafrism,
Novertheless, he found Opposition members indulging in
these platitudes, Acharya Kripalani, playing the role of
the Leader of the Opposition, reminded him of the prinei-
ples which govern all democratic countries in this matter,
and so did Mr, Sadhan Gupta, 8 Communist member, say-
ing that “'there was no country which had resorted to pre«
veontive detention in peace-time; it was only in times of
grave emergency like that of war when this weapon was
uged™; and that “tbe Government ,had encugh powers
under the ordipary law to deal with people who indulged
in violence.” To Dr. Katju's plea to take a reslistic view
of the situation Acharya Kripalani could only reply that
the fact was that “the ideas which were sacred before the
liberation of the countty had mow become outmoded” in
the eyes of those now in power; otherwise, the Home
Minister could not advance the very same reasons which
were put forward by the alien Government in defending
curtailment of personal liberty when we were ﬁghbing for
political freedom, and which the Congress patty itself
wag foremost in refuting.

Pouring eontempt on the current general prineiples
which guide all demoeratic governments in throwing men

into jails on mere suspicion and without giving access to

]

. to accept them.

the courts to look into the coharges, Dr. Katju evolved
alternative principles of his own and Invited Parliamont
Hia thesis was that preventlon of n
crime before it is committed was far better than to walt
till the crime is aotuslly commnitted wnd then go about
deteoting tho eriminal and punishing him. “It was no
good allowing people to commit a orimae and thon punish- -
ing them heavily for it if the mischief ¢ould bo proveated
at its very source.” The Detention Act enables the Govern-
ment to take such preventive action and. thus wserves
“a most beneficent purpose”, It is “a most benoficent pur-
pose,” because the Aot malkes it possible for the Govorn-
ment to take quick action agalnst putative offenders and
saves gociety from thelr subverzive activitles, And it Is
good for the would-be criminal also, It is frue that this
process dispenses with a formal trial in a court of law.
But it is to his advantage in the end. Under the ordi-
nary law an acoused person would remain under trinl for
twelve months or even longer. This long drawn-out
ordeal Is cut short by the Proventive Dstentlon Act.
Under it, when a State Government gols some informa-
tion in its possession, which it thinks roliable, it places
the man concerned in detention, and the mattor goes Im-
mediately before an Advisory Board. The Board, having
got the grounds on which the action was taken, gees into
the case and decides It within two monthe. It is only
when the Board finds that the grounds are substantia]
that the detention continues; otherwise the man is relenged.
Thusg there iz in all essence a trial, and s quick trial
at that, Itisa trial “conducted in & compstent and
humane manner." Thus all parties concerned—the axe-
cutive Government, society at large, and the Individual
himself—gain by this shorb.cut to justice. Why then rail
againat the Act?

Dr. Katju then explained the elaborate safeguards
which the Act provided in the interest “of personal 1iberty.
First of all, the State Governments uge the Act “with ~
the fullest possible care and circumspection.” In fact, Dr.
Katju was “asfonished at the moderation of the Btate
Governmentas in dealing with difficult situations” and for
hig own part felt that it would have been right i tliey
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had been a bit stricter,” 1. e., freer with the employment

_of the powers vested in them by the Aot. In 1952-53 only

gsome 700 pergons were ordered to be detained; 700 in a
population of 36 crores. Is not the proportion of detainees
infinitesimal? But even assuming that the State Govern-
ments were on any ocoasion arbitrary in the use of their
powers, there were enough checks and counterchecks in
the Act itself to prevent their misuse. * Where the
Advisory Boards found the slightest opportunity of inter-
vening, they did so,” Butthis i not all. * At higher
levels, thers are the High Courts and the Supreme Court
to sorutinise cases where datention s alleged to have been
ordered on insufficient or unjustifiable grounds.” {(This
Dr. Katju had the temerity to assert in face of the faot
that in case after case the courts have plaintively stated
that the Act gives them no power to examine whether the
grounds alleged against the detainees wers in fact true or
false and whether they were sufficient or not to warrant
detention, This is of course a necessary consequence of
abolishing haboas corpus in the case of these people, and
wot Dr. Katju has no hesitation in saying that the
courts can examine whether the grounds urged are justi-
fiable or otherwise.)’ As a result of these safeguards, Dr.
K atju said, there were barely 150 persons in detention at
presant, admittedly a small bumber compared to the size
of the country. Thus, the Aot being a distinotly beneficial

moasure all round, he indicated that it might usefully be

placed permanently on the statute book, instead of keeping
it there for & year or two and then going con periodically
renewing it.
is better than punishment following the ocommission, his
reasoning must be admitted to be absolutely scund.

The Government's resolution reoommending the con-
tinuance of the Aot for a year more was passed in the
House of the People by 286 votes to 91 and in the Couneil
of States by 47 votes to 14. The authorities may well
claitn that detention without trial in peace-time has the
support of an overwheiming majority of the representa-
tives of the people if even such a majority can justifiably
abridge fundamental human rights, But as Acharya
Kripalani pointed ont, that could be no consclation to
any right-thinking person, for history shows that a
democracy too can be totalitarian; it can crush people as
offectively aa any king or emperor. He referred with
much warmth of feeling to the absence from Parliament
of Dr. 8yama Prasad Mukerjee who organised opposition
to the Act in the House of the People last year and who
subsequently met his death in detention. In the Couneil
of States Dr. Kunzru rose to his feat thrice to speak on the

ragolution, but had no opportunity to do so. He had there~
fore to content himself with giving a silent adversa votae,

HABEAS CORPUS PETITIONS

A Fresh Detention Order to be based on Fresh Facts

INTERPRETATION OF “ FRESH FACTS " IN SEC. 13 (2)
The Patna High Court, in Rajendra Nath v, State of
Bihar, decided on 26th March 1953 (AIR. 1953 Patna 351),
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had occasion to interpret the import of the words ** fresh
facts " in seo, 13 (2) of the Preventive Detention Act, which
provides that if, after a detention order has either expired
after the mazimum duration of one year or has been
revoked within that period, a fresh detention order is to be-
made, it must be based on fresh facts which have arisen or
come to light after the expiry or revocation of the previous.
order.

Mr. Rajendra Nahh Pandey had been detnined for
acting in a manner prejudicial to the maintenance of
supplies essential to the community, but this order of
detention was revoked somoe time in December 1952, A few’
days later, however (i.e., on 5th January 1953), he was. .
again placed under detention by a fresh order. Bome of
the grounds of detention in the two orders were common,

- but the new order also included some new grounds. In the

habeas corpus petition filed in the High Court the facts
mentioned in the grounds were questioned. To this the
Court made a short reply that it was not permissible for
the Court to go into questions of fact. 1t said : * This Court
cannot go into facts to find out whether the facts were
sufficient for the satisfaction of the Siate Government
or not. ™ -

Then came the interpretation of ** fresh facts " reguired
to give validity to a fresh detention order. It was contended
on behalf of the petitioner that ** if the grounds mentioned
in the fresh "order recite the previous grounds as also
grouuds based on fresh faots, the order of defention must
show, on the very face of it, that the satisfaction of the
detaining authority was based upon these fresh facts.” The
Court saw no force in this contention. His Lordshxp Sinha. -
J., with whom Dasg J. agreed, said :

The question is whether the groundsgiven { in the.
new order of detention) should be dissected and it
should be found out whether it was on the previous facts
alone or the fresh facts which have arisen after the
revocation or on a consideration of both that the satis~-
faction of the detaining authority was founded. When
the detaining authority is in possession of somse fresh
facts, both past and present, it is on the aggregate
effect of all the faots taken together that the detaining

- authority has got to make up its mind, and it cannot
be said with ary reasonableness that the past activities
of men cannot be taken into account on which the

- satisfaction of the State Government should be based
ag to whether or not a partioular person should be
ptevehted from ‘aoting in a particular manner within
the meaning of the Preventive Datention Act. The
proposition is now beyond question that it is open to
the detaining authority to take into consideration and
apply ita mind afresh to the past activities as also to
the activities which came to light after the revocation
of the previous order of detention, When freésh grounds
baged on fresh facts have been incorporated in the
same, in my opinion it is not at all necessary, under
provisions of sec. 13 (2) of the Act, for the detaining
authority to say expressly that its satisfaction about
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the necessity of passing a fresh order of detention was
based on fresh facts.

PUBLIC SAFETY ACTS

An Internment Order Sustained
INTERPRETATION OF “ REASONABLE RESTRICTIONS "

Mr. Haren Kalita was served with an order of intern-
ment under the Assam Maintenance of Publio Order Act,
1947. The order directed that for a pericd of twelve
months he should reside within the limits of the Gauhati
town, that he should report in person once a week toa
police officer, that he should not associate with subver-
aives, ete.

The order was challenged in the High Court on the
ground that it was inconsistent with Art. 19 (1) (d) and
{e) of the Constitution and was not saved by cl. (5) of the
Article which permitted * reasonable restriotions ™ to be
imposed upon the exercise of the rights of fresdom of
movement and residence. In support two full bench
deomons of the Patna and Bombay High Courts were
oited, * where it was held in respect of legislations con-
taining in some measure analogous provisions that the
legislations were void.” In Brijnandan Sharma v. State
of Bihar ( A. I, R, 1950 Patna 322) Meredith C. J. held
that the restrictions were not reascnable for the following
" reasons, as summaurised in the instant case by the Chief
Justice of the Assam High Court: -

In the case in question, the legislature not only left
it to the satisfaction of the State Government to
impose restrictions upon the rights of the eitizens,
but the Act did not provide for any opportunity being
given to the individual affected to vindicate himself
or challenge the order, or even to learn about the
reagons of the order. The Aot did not even provide
for the service upon him of the grounds of the order.

Chagla C. J., in Jesingbhai Ishwarlal ». Emperor ( A.L R.
1950 Bom. 363 ), similarly expresaed himself.

In that case also it appears that the person con-
cerned, against whom the order of externment was
made, had ne right to be heard in his defence. There
was no obligation upon the authorities to tell him
what he was charged with, or what were the grounds

against him which made it incumbent upon the -

Government to ask him to leave bis home-town., Nor
was fhere any obligation upon the authorities to hear
- the person in his defence.

But thege factors which laid thess legislations opan to
constitutional infirmity were absent from the Public
Bafety Act of Assam, For this Act provides that when
a restrictive order is made againzt a person, the authority
making the order shall communicate to him the grounds
.on which the order has been made go as to enable him to
make a representation against the order, and thé State
. 18 required to place before the Advisory Couneil the
grounds and the representation. The Advisory Couneil
then submits ita report to the State Government, though
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the Advisory Council i3 endowed only with advisory
powers. The aggrieved person being given the right to be
heard, the Assam High Court ruled that the Patna and
Bombay deciaions wers not applicable to the fuots of the
iostant case.

However, a further question was miqad Although
the Act limits the duration of-the restriotive order to one
year, & proviso to seo. 3 makes it possible for the State
Government to extend the durantion by similar periods
any number of times. It provides that *the State
Government may, if and so ofton asthey may deom
necessary or expedient,... direot that the order should
continue in force for a further period not exceeding ome
yoar at a time,” after giving an opportunity to the porson
oconcerned to make a representation and after reforring
the matter to the Advisory Counoil. The proviio was
vehemently attacked ag giving to the State Government
practfeally full power to continue the orddt in force for
any length of time. On this polnt Sarjoo Prasad
C. J.said:

The proviso does appuarently give power to the
State Government to extend the date of the order
passed under seo. 2 (1) of the Aot almost Indefinitely,
and the mare observance of the formality of having o
ropresentation from the person concernad or of making
a reference to the Advisory Counell will not be of
any substantial advantage to the pergon afleoted,
because there is no provision in the Aot that the
raport of the Council will be blading on the Biate
Government.

But because this proviso did not afeot the petitioner, the
Court did not think it necessary to examlne It.in detail
and pronounch on ts validity. In the result the nppli-
cation was dismissed { 29th April 1953),

SHOLAPUR MILLS ORDINANCE

Held Invalid by the Supreme Court
EXPROPRIATION IN SUBSTANCE

The Constitution Bench of the Supreme Court on 18th
December held by aunanimous and concurring judgment
that the Sholapur BSpinning and Woaving Company
( Emergency Provisions) Ordinance of 1950, subsequently
replaced by an Act of Parliament, authorizing the directors
appointed by the Government to take over the agssts
and management of the company, offended agalnst the
provisiona of Article 31 (2) of the Constitution and was
therefore void. ’

- The Bench, consisting of the Chief Justice, Mr.
Patanjali S8astri, Mr. Justice Mahajun, Mr. Justice 8.
R, Das, Mr. Justice Vivian Boge and Mr, Justice Gbulam
Hasan, gave the decision on an appeal against an order of
the Bombay High Court.

My, Justice Mahajar, with whom the other judges
conourred, said “the impugned statute had overstepped the
limits of legitimate social "control legislation and hae
jnfringed the fundamental rights of the company guaran~
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tead to it under Artiole 31 (2) of the Constitution " which
required compensation' to be paid when the State acquired
or took possession of private properfy.

The question arose originally from a petition under
Article 32 of the Constitution filed by Chiranjit Lal
Chowdhry, an ordinary shareholder of the company,
challenging the Act as being in violation of the funda-
mental rights under Articles 14,19 and 31 of the Constitu-
tion, The Supreme Court by its decision on 4th Descember
1950 held by a majority judgment of three to two that
*“the presumption in regard to 'the constitutionality of
the Act kad not been disproved by the petitioner and that
it had not been proved that the impugned statute was a
hostile or a discriminatory piece of legislation against
him."” The minority thenheld that the impugned statute
was void as it abridged the petitioner’s fundamental rights
under Article 14 of the Constitution.

The predent suit, filed by Dwarkadas Shrinivas, a
preference shareholder of the company, was decided by the
Bombay High Court during the pendency of Chiranjit Lal
Chowdhry's petition in the Supreme Court.

The Sholapur Spinning and Weaving Co. Ltd. was
incorporated under the Indian Companies Act. In 1949,
there was acecumuiation of stocks and financial diffieulties.
In order to overcome this situation the directora decided to
close the mills and gave notice to workers that the mills
would be closed on 27th July 1949.

This oreated a labour problem and to solve it the
Bombay Government appointed a controller to supervise
the affairs of the mills under the HEssential Supplies
Emergency Powers Aot, 1946. On November 9, 1949, the
controller, in order to resolve the deadlock, decided to call
in more capital and he asked the directors of the company
to make s oall of Rs. 50 per share on the preference share-
holders, the amount remaining unpaid on each of the
preference ghares.

When the directors refused to comply with this
requisition, the Governor-General on January 9, 1950
promulgated the .impugned ordinance, under which the
mills could be managed and run by directors appointed
by. the Central QGovernment. On the same day, the
Central Government acting under seotion 15 of the
ordinance delegated all its powers to the Government of
of Bombay, which appuinted certain directors to take over
the assets and management of the mills,

Pursuant to a resclution making a call of Rs. 50 on
each of the preference shares, a notice was addressed to
the plaiotiff, Dwarkadas Shrinivas, who held preference
sbares, to pay Ry, 1,62,000, the amount to he. paid before
April 3, 1950. Therenpon the plaintiff, instead of mesting
the demand, filed a suit in the Bombay High Court on
"March 28, 1950, in a representative capacity, challenging
fhe validity of the ordirance and questioning the right of
directors appointed by the Government to make the oall.
The suit was dismissed on 28th June 1950 by the High
Court whioh held that by force of the ordinance the State
had peither acquired the property of the plaintiff nor of
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the company, and that the State was only supervising the
affairs of the company through its nominated directors.

The principal questions that arose for the consideration
of the Supreme Court were : first, whether the provisions
of the ordinance for taking over the management angd’
administration of the company contravenad the provisions
of Article 31 (2) of the Constitution and, secondly, whether
the ordinance as a whole or any of its provisions infringed
Articles 14 and 19 of the Constitution.

Dealing with these questions, Mr. Justice Mahajan
said that to decide the two issues it was necessary to
examine with some strictness the substance of the legis-.
lature for determining what it was that the legislature had
really done. The Court, when such guestions arose, was
ot influenced by the mere appearance of the legislation.

In relation to constitutional pronibifions, His Lordship-
said it was clear that the legislature could not disobey

"the prohibition merely by employing indirect methods of

achieving exactly the same result. Therefore, in all such
cases the Court had to look behind the names, forms and
appearance to discover the true charaoter and nature of

. the legislation,

. After examining the provisions of the ordinance, Mr.
Justice Mahajan said that the result of its provisions was
that all the property and effects of the company passed
into the hands of the persons nominated by the Central
Government who were not members of the company or ite |
shareholders, or in any way connected with it, and who
were merely *‘creatures’ of the Central Government
or its dummiea. The combined effect of the provisions of
sections 3,4 and 12 was that the Central Government
becams vested with the possession and -control of the pro-
perty of the company, and the normal function of the
company under its articles and the Indian Companies Aot
came to an end. ’

The shareholders’ most valuable rlght. His Lordship
observed, to appoint directors to manage the affairs of the
company and be in possession of its property and effects
wag taken away. Insubstance, therefore, by the provisions
of this ordinance, the company and its sharsholders ag well
as ite directors and managing agents had been completely
deprived of the possession of the property and eﬁ'eats of .

_ the company.

Doaling with the Attorney General's contention on
behalf of the State that the effeot of the ordinance was
that the Central Government had taken over the superin.
tendence of the affairs of the company without in any way
disfurbing its title in the property and that the impugned
legislation was merely regulative in character, Mr. Justice
Mahajan said :

The field of superintendence has to be demarcated
from the field of eminent domain. It is ome fhing
to superintend the affiairs of a concern and it is guite
another to take over the affairs and then proceed to
carry on itg trade through agenta appointsd by the
State itself. Itseems tome that under the guise of
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superintendence the State is carrying on the business
or trade for which the company was incorporated with
the capital of the company, but through itsown agents
who take orders from it and are appointed by it and
in the appointment and dismissal of whom the share-
holders have absolutely no voicae,

In the present case, practically all the incidents of
ownership have been taken over by the State and sll
that haa been Jeft with the company is mere paper
ownership.

It seemad to him, Mr. Justice Mahajan observed, that
our Constitution, subject to certain exceptions, had
guaranteed the fullest protection -to private property. It
had not only provided that no persons could be deprived
of property by the executive without legislative sanction;
- but it had further provided that even the legislature could
not deprive a pergon of his property unless there was a
public purpose and then only on payment of compen-
sation.

Dealing with the interpretation of Article 31 of the
Constitution and its correlation to Artiele 19, which
guarantees to the citizen the right to acquire, hold and dis-
pose of property, His Lordship said that the true approach
" to this question was that these two Articles really dealt
with two different subjects and one had no direct relation
with the other : namely, Article 31 dealt with the field of
“sminent domain" and the whole boundary of that fisld
was demarcated in that Article. .

Article 31 (1), His Lordship eaid, declared the first
requisite for the exercize of the power of “eminent -do-
main” It guaranteed that a person could not be deprived
of property by an executive fat and that it was only by
the exorcise of its legislative powaers that the Stats could
deprive & person of his property. Article 31 (2) defined
the powers of the legislature In $he field of *‘eminent
domain.” It declared that private property should not be
‘taken over by the State under a law unless the law
provided for compensation for the property taken. Clause
(3) of the Article placed an additional limitation on Btate
laws enacted on the subject, while clause (1) limited the
justiciability of the quantum of compensation in certain
cases. Clauge {5) was the saving olause. 1t saved from
the operation of Art, 31 (2) laws made on certain subjects.

Referring to Article 31 (5} of the Constitution, Mr,
Justice Mahajan said that this saving clause comprehen-
sively included within its ambit all the powera of the
State in exercize of which it could deprive a person of
property without payment of compensation. From the
language employed in the different sub-clauses of Article
31, His Lordship said, 1(', was dlfﬁcult, to escape the con-
clusion that the words “ acquigition " and * taking posses.
sion " used in Article 31 (2) had the same meaning as.the
word ** deprivation ™ in Article 31 (1).

The result of the above discussion was, Mr. Justice
Mahajan observed, that in hia opinion Article 31 was a
gelf-contained provision delimiting the field of eminent
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domain and Articles 31 (1) and (2) dealt with the same
topic of compulsory acquisition of property,

Rejecting the contention that the appellant was en-
titled to the relief olaimed by him as it was the company
alone that could cogplain about the abridgment of ita
fundamental rights by the ordinance in question His
Lordship said that on the finding that the property of the
company had in effect been taken possession of under the
provisions of the ordinance by the State and that the
company had been deprived of it, there was no esoape
from the conclusion that the impugned ordinance and the
statute following it wero vold, as both of them encronched
on the fundamental right of the company under Article
31 (2} of the Constitutlon.

The judgment held that Chiranjit Lal, as holder of an
ordinary share whioh was fully paid up, stood on s diifo-
rent footing from the present appeliant, Dwarkadns
Shrinivag, and other preference shareholders like him who
were " in imminent danger of losing the shares themsolvon
or of losing valuable property in the natura of monoy
which they will have to pay out in order to meat the enll.”
This being the effect of the ordinance, His Lordship
along with the Chief Justice and other judges held that
tbe sppellant Dwarkadas Shrinives was entitled to
impugne the constitutionality of the ordinance.

The judgment, allowing the appeal, set naida the
declsfon of the High Court and decreed the plantiff's suit
with costs. Their Lordships did not, howevar, glve any
decision on the second question, namely, whether the law
was void because it infringed the fundamentsl rights
under Articles 14 and 19 as the decision reached on Arti-
cle 31 was suffiolent to allow the appeal.

The Ohief Justice, who had discussed in detall tlm
meaning of Articles 19 and 31 in the judgment delivered
in the Subodh Gopal case ( vide infra ), sald that the Inter-
pretation applied to this oage also and agreed with the
decision of Mr. Justice Mabhajan,

In separate judgments, Mr. Justice Das, Mr Justice
Bose and Mr, Justice Ghulam Hasan arrived at the same
decision, namely, that the statute substantlally interfered ,
with the right of enjoyment of property held by the
appellant and therefore, being hit by Article 31 (2), it
ghould be declared void. Mr, Justice Das said:

* (‘The Act) has far outstepped the limits of police
power and is in substance nothing short of expropria-
tion by exercising the power of eminent domain and as
the law has not provided for any compensation it
must be held to offend agalnst the provisions of
Art. 31 (2).

ZAMINDARI ABOLITION ACT

Orissa Estates Act
MANDAMUS GRANTED IN THREE PETITIONS

" The Constitution Bench of the Bupreme Court on 18th
December unanimously held that the State of Orlssa lad
no power under the Orissa Estates Abolition Act, 1951, to
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take over the estate of the zamindars of Sarapgarh and
Hamgir,

It held that these zamindaris were not * estates,”
within the meaning of seotion 2 (g) of the Act, because
the zamindars were not * intermediaries* within the
meaning of section 2 (L).

By a majority of three to two, the same Bench held
that the definitions in sections 2 (g) and 2 (h) applied to

. the zamindar of Nagda and, therefors, his estate could be
taken over by the State of Orisga.

The judgment of the .Court was delivered in three ‘

appeals preferred by these zamindars against the decision
of the Orissa High Court which had dismissed their writ
petitions filed under Article 226 of the Constitution
challenging the legality of the notification issued by the

. Btate Government for taking possession of their zamin-
daris.

. The Orlssa State Leglsiature passed the Orissa Estates
Abolitlon Act of 1951 on September 28, 1951, and after
its congtitutional validity had been upheld by the High
Court, the State Government, on November 27, 1952,
issued a number of notifications under the Act covering a
large number of estates including those of the present
appellants, and ealled upon them to deliver possession.

These zamindars, thereupon, filed three writ petitions
in the High Court praying in each case for a writ in the
nature of a writ of mandamus directing the State of
Orisen and the Oollector of Sundargar not to interfere
with the possession of their respective estates.

The zamindors contended that they were nof inter- -

_mediaries, that their properties were not estates, that the
forest areas within their properties were not estates, that

the Aot did not come under Article 31A of the Constitu=

tion and was not entitied to its protection and that the
Aot was discriminatory and offonded against the provi-
piong of Artiola 14,

The High Court held all th¢se arguments invalid,

] My, Justice 8. R. Das, who delivered the majority
judgment of the Supreme Court, held that the State Gov-
ernment had no power to issue a notification in respect of
any property uniess such property was an ‘estate” as
defined in section 2 (g),

A persual of the relevant part of the definition would
ab once show that in order to be an *estate ™ the collec-
tion of mahals or villages should, among other things,
be held by the same " intermediary.”

An “intermediary, " according to the definition of
section 2 (h), should be, among other things, ** & zamin-
dar,-ilagedar, khoposhdar, or s jagirdar, within the mean-
ing of the Wajib-ul-Ars or any sanad, deed or other in-
strument.” The point to note was, His Lordship observ-
ed, that in order to be an *intermediary ” it was mot
enough, if the person was a zamindar, ilagedar, khoposh-
dar or jagirdar, but he should fall within one or other of
the categories * within the meaning of the Wajib-ul-Arz
or any sanad, deed ur other instrument.”
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W. Bengal Revenue Sales Act

The Constitution Bench of the Supreme Courton 17th
December, in & unanimous and concurring judgment,
held, against a decision of the Calcutta High Court, that
section T of the West Bengal Revenus Sales ( West Ben.
gal Amendment ) Act, 1950, was intra vires of the Con-
stitution.

The decision of the Court, given on an appeal by the
State of West Bengal against Subodh Gopal Bose and
others, raised issues of great public and private impor-
tance regarding the extent of protection which the Con-
stitution of India accorded to ownership of private pro-
perty, N

The first respondent, Mr. Bose, purchased the entire
24~Parganas collectorate at a sale on January 9, 1942,
Under the purohage, the respondent acquired, by virtue of
seation 37 of the Bengal Revenue Sales Act, 1859, the
right *“ to avoid and annul all under tenures and forth-
with to eject all under-tenants ™ with certain exceptions.

In exercige of his rights, Mr. Bose gave notices of
ejectmant and brought a suit in 1946 to evict certain under-
tenants, including the second respondent in the present
appeal. The second respondent went on appeal to the
Distriet Judge, contending that his under-tenure came
within one of the exceptions referred to in seotion 37 of the
Aot.

When the appeal was pending, the West Bengal
Revenue Sales { West Bengal Amendment ) Act was intro-
duced in the Assernbly “to avert large-soale evictions.”
The Bill was passed into an amending Act on March 15,
1950. By -section 7 of the Aot, which was under conten-
tion before the Court, it was provided that “ all pending
suits, appesals and other procesdings which had not already
resulted in delivery of possession shall abate. ™

Thereupon the respondent, Mr, Bose, went on appeal to
the High Court, raising the constitutional issue that
gection 7 of the Act was void as abridging his fundamental
rights under Article 19 (1) (f) and Article 31 of the
Constitution.

The High Court held that section 7 was ultra vires of
the Constitution.

Thvee gepatate judgmenis delivered by Their Lordships
of the Supreme Court dealt elaborately with the various

- gonstitutional provisions and agreed on the final decision,
. namely, to sllow the West Bengal appeal.

W. BENGAL LAND
DEVELOPMENT ACT

A Provision in the Act Declared Invalid

The Constitution Bench of the Supreme Court on 11ith
December confirmed a decision of the Caleutta High Court
against an appeal from the State of West Bengal and held
that the latter part of proviso (b) to section 8 of the West
Bengal Land Development and Planning Act, 1948 ( which
fixed the market value as on Decomber 31, 1946, as the
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maximum compensation for lands soquired under it),
offended against the provisions of Article 31 (2) of the
Counstitution, R

The impugned Act was passed om October1, 1948,
primarily for the settlement of immigrants into West
Bengal from East Bengal. It provided for the acquisition
and development of land for public purposes. The West
Bengal Settlement Kanuungo Co-operative Credit Society
Ltd. was authorized to undertake a development scheme
and the State of West Bengal, the appellant, acquired
and made over certain lands to the Society for the scheme.

Some of the respondents, who were owners of the land
thusacquired ( Mrs. Bala Banerjee and two others ), filed
a suif in the court of a subordinate judge on July 23, 1930,
againsy the society for a declaration that the impugned
Act.was void as it contravened the Constitudion.

The State of West Bengal was subsequently impleaded
in the suit as a defendant. The suit was transferred to the
High Court for deciding the constitutional questicns
involved and the High Court in its judgment held that the
impugned Actas a whole was not uncomstitutional or
void save as rogards two provisions in ssction 8 which
referrad to the provision making the declaration of the
Government conclusive as to the public nature of the
purpose of the acquisition and the limitation of the amount
of compensation so as not to exceed the matket value of
" land on December 31, 1946.

The main controversy in the appeal before the
Supreme Court centred round the constitutionality of the
“eondition” in proviso (b) to section 8 of the Aot whicb
limita the compensation payable so as not to exceed the
markoet value of the land on December 31, 1946.

The Chief Justice, Mr. Patanjali Sastri, delivering the
unsnimous verdict of the, Court, held that ‘'‘considering

" that the impugned Aot is & permanent epactment and
lands may be acguired under it many years after it came
‘into force, the fizing of the market value :as on Dscember
31, 1946, ag the ceiling on compensation, without reference
to the value of the land at the time of the acquisition is
arbitrary and cannot be regarded as due compliance in
the 1etter and spirit with the requirement of Article 31 (2)
of the Constitution. The Chisf Justice said :

The ﬁxiﬁg of an anterior date for the ascertain-

inenk of value may not in certain circumstances be a

viclation of the constitutional requirement -as, for

" jnstance, when the proposed scheme of acquisition

becomos known before it is 1aunched and prices rise

sharply in anticipation of the benefits tobe derived
under it. But the fixing of an anterior date, which
might have no relation to the value of the land when
it is acquired, may be many years later, cannot but
. be regarded as arbitrary. :
Their Lordehips dismizsing the Government appeal with
costs held the latter part of proviso (b) to section8 of the
impugned Act as unconstitutional and void.

S ——
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COMMENTS

- The Bombay Government's Educational Policy
RESULTING IN A VIOLATION OF FUNDAMENTAL RIGHTS
The Bombay QGovermment, in order obviously to
promote a wider use of the student’s mother tongue and to
discourage the use of English, has now issued an order
prohibiting admission of non-English-speaking ohildren in
Anglo-Indian and European schools, in which instruction
is impartad through the medinm of Eoglish. The order
will bit Anglo-Indian sohools with partionlar severlty, as
these sohools, contain & very large proportion of children of
other communities who desite to acquire efficiont know-
ledge of English through such English-teaching schools.
Under the Constitution epecial provision is mades in
Art, 337 for continuing for ten years, though to a reduoed
extent after the first throe, the grants Anglo-Indian schools
were formerly reosiving.: But in making this spooial
oconoession for the benefit of the Anglo-Indinn community,
the Constitution has inserted a proviso in this Article to the
effect that only those Ango-Indian schools would bs eligible
for the conocession in which * at least 40 por cent. of the
annual adinlssions are miade available to membors of
communities other then the Anglo-Indian community.”
The provise was inserted, it is evident, with a view to
removing a tinge of sectionalism from suoh sohools, aud the
progressive outlook which inspired this policy was wurmly
weleomed by leaders of the Anglo-Indian commmunity
who were all in favour of llberalisation, They were
helped in this by the desire of many non-Inglish-speaking
paronts to give their ohildren education through English.
The result wag that in the Bombay Btato the poroentnge of
non-Angle-Indian ehildren in these schools was as high ag
63. But the recent order of the Bombay Government fore
bidding entrance of all ohildren other than Anglo-Indiun
jn the schools will have the resultof putting the schools
out of existence altogether, for unless at least 40 per cent,
of the children belong to & non-Anglo-Indian community,
they will not receive any grant, and without such grants
the so-called Angio-Indian schools presumably eannof
purvive. And should they be able to survive even withoub
the grants which have been guarantesd to them in the
Constitution, they wonld be reduced to the status of purely
geotarian schodls, which the Anglo-Indlan community
itself does not desire and which the Constitution-makers
expressly provided against,

Mr, Frank - Anthony, M. P., has in a public statement
protested against the order and pointed out the disastrous
coneeguences it will have on the progress of education in
goneral and on the education of the Anglo-Indian commu-
nity in particular. He gays:

_ ‘Theee schools are being compelled by this order not
only to violate the Constitution, but to disquallfy
themselves for the receipt of the Government's pregent
grants. The order will etrike a death-blow to every"

4 -
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one of about 30 Anglo-Indian scheols in the Bombay
State, many of which have been in existence for
gonerations and have earned the commendation and
appreciation of all sections of the peopls. The struc-
ture of these scheols has been built up on a progressive
poliey of throwing their doors open to all communi=
tles. ... It is not known whether the. motive of the
Bombay Government is deliberately to destroy these
sohools and so to efface sohool education through the
medium of English, but the consequence of this order

© will be just that, .

Although Anglo-Indian schools number 30, the order

affects over 90 aschools, and all communities will suffer

as a result of it.

—————

Mr, Anthony then proceeds to point out how the order

ig violative not only of the right guaranteed to his com= -

munjty but fundamental rights in general. He says
that the order is a violation of Art. 29 (2) of the Constitu-
tion, which provides:
' No citizen shall be denjed admission into any
educational institution maintained by the State or
receiving afd out of State funds on grounds only of
religion, race, saste, language or any of them.
Similarly, Mr. Anthony points out that the order is a viola=-
tion of Art. 30 of the Constitution, whioh in cl. (1) says :
All minorities, whether based on religion or

language, shall have the right to establish and ad-

minister eduoational institutions of their choice.
Mr. Anthony shows how the Anglo-Indian community's
choice * iz now being gratuitously fettered by the Bombay
State and the right aceorded to them under Art. 30 unjus-
tifiably interfered with, ™

Wo are prepared to admit that the order was not
inspired by a bias against the Anglo-Indian community’
but by a desire to displace English as a medium of instruc-
tion a8 soon as possible, but seeing how far-reaching, its
ropercussions will be, the Government ghould in all
fairness oancel the order.

Untouchability ( Offences) Bill
81X MONTHS' INPRISONMENT
Art. 85 (a) (ii) empowers Parliament, as distinguished
from State legislatures, to adopt laws prescribing punish-
ment for acts declared to ba offences under the Funda-
montal Rights Part of the Constitution, and the Article
requires Parliament to malko such laws as soon as possible.
Accordingly, the Government of India has now published

a bill prescribing punishment for the offence, so declared

in Art. 17, of enforcing any disability arising out of
untouchability. The bill enumerates some of the various
forms in which untouchability is being practised,
involving commission of an offence committed within the
meaning of Art. 17, and declares that all these offences
shall be cognizable.

The clause relating to penalties says that whoever
pravents an untouchable from exercising any right con-
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ferred by this Achk or molests, obstructs or attempts to
cause obstruction to anuntouchable in the excrcise of any
guch right * shall be punishable with imprisonment, which
may extend to six months or with fine which may extend
to Rs 500 or with both.” Provigion is also made for the
award of similar punishment to those persons who deny to
others the rights to which they are entitled or are a party
to the ex.communication of or imposition of any other -
digability on others on the ground that they have refused
to practize untouchability or have done any aet in
furtheranoce of the cbjects of this Acl. Whoever abats an
offence under this section shall be punishable with the.
punishment provided for the offence.

Pakistan's Minorities Policy

Announcing revocation of the order which all press -
facilities were withdrawn from the “Dawn™ and the
* Evening Star” because the two papers had been carry-
ing on a campaign ** which infringed law, ” the Pakistani
Prime Minister said on 1st January in his monthly broad-
cast to the nation with regard to Pakistan’s minorities
polioy :

Islvm is more than a religion, It is a social order
enjoining peace and brotherhood of mankind on the
people. The rights of minorities to live according
to their faith and beliefs will be fully preserved. We
are pledged to treat the minorities justly and fairly,
I am sure I am voicing the feelinga of every singly
Pakistani national when I say that we shall atand by
that pledge. Woe ghall sacure for the minorities the -
gsame freedom of thought and action which we would
like to ensure for ourselves.

General Amnesty in the Frontier Province

This 1ifting of the ban on the leading newspapers of
Karachi was followed by an announcement on 5th
January by a general amnesty to political prisoners in
the North-Wost Frontier Province and removal of restrice
tions on detenus and exiles under the Frontier Crimes
Regulations and security laws and restoration to them of
properties that had heen confiscated by the Government.
Among the persong released the most prominent is Khan
Abdul Ghaffar Khan, who was arrested in June 1948 on a
charge of indulging in subversive activities and champion.
ing the cause of Pakhtoonistan. It was also alleged that
he was in correspondence with the Fakir of Ipi regarded
as an “inveferate enemy” of Pakistan., Among those
restrictions on whose movements were removed is Dr.
Khan, who was under orders not to leave his district.

- That both the Khan brothers, who played such a nota-
ble part in the freedom movement before the partition of
the country, are once again free men js a source of a
great deal of jubilant feeling in India. Khan Abdul
Ghaffar Khan’s release was constantly being urged on the
Pakistani Government by various bodies, and even the
Prime Minister, Mr. Nehru, had done all he could on

- the diplomatic plane, though his pleading was not very
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persuasive in viaw of the detentions eurrent in the country
over whoae destinies he himself presides. The Pakistani
Government, bad so far pleaded inability to take the step
in view of the abnormal conditions existing in the State.
That in its opinion release can now be gafely ordered is a

measure of the stability which has since been established
in Pakistan.

Renewal of the Press Act=
PROTEST BY A.I. N. E. C.

The Government of India has by an ordinsnce conti-
nued the operation of the Press Act of 1951, which, as
passed, was limited in duration to two years. When it
was aonounced in Parliament that, because the Press
Commission has not yet reported on the Press Gag Law,
which is one of the matters under its.consideration, the
law will ba temporarily kept in force beyond the time
when it was dua to expire, the Standing Committee of the
All.India Newspaper Editors Conference immediately
took the opportunity on 20th December of protesting
against this contemplated step in a resolution, which reads
as followa : :

The Standing Committee of the AINEC notes with
surprise the annoouncement made by the Home
Minister in the House of the People that the Govern-
ment of India propose to promulgate an ordinance
repewing the epecial law dealing with objectionable
Pross matter. In the opinion of the Committes there
is no justification for remewing the expiring Aot
whose working has vindiecated the stand taken by
the AINEC that no special Press law is needed and
that the ordinary law of the lang gives the Govern-
ment adequate powers to deal with the type of writings
against which the Press ( Objectionable Matters) Aot
is diracted. v

Assault on Newspapermen

The Commitiee also passed a resofution expressing its
disapproval of that portion of the report of Mr. Justice
P, B, Mukharji on his inquiry ioto the assault of news-
papermen in Calcutta whick relates to the application of
geo, 144, Cr. P. C., to reporters of newspapers, The Com-
mittee does not claim any special privileges for news-
papermen, but it maintains, quite rightly in our
opinion, that when a probibited meeting is reported,
the reporters ought to be allowed to work ina group,
notwithstanding the prohibition of sec. 144. Reporters
find this necessary, in the first place, to protect them-
gelves in an atmosphers of great temsiom, and, in the
second place, to make their conjoint reporting as complete
as possible, whereas the report of any gingle reporter, when
covering such a large meeting, is bound to be fragmentary
and consequently misleading. We may add that it is the
fnvariable practice of reporters in the U.8. A, in such
cases to work in a group. The Standing Committee'’s

resolution is as follows :
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The Standing Committee of the AINEC views with
grave apprehension the findinga of the commission of
inquiry into the assault on Pross reporters and Pross
photographera in respect of the application of soction
144 Cr. P. C. as likely in effeot to impose disabling
restriotions on the acknowladged right of newspapere
men to be present in the vicinity of unlawful
assemblies in the lawful dischargoe of thelr function of
reporting incidents arising from the defiance of autho-
rity. When newspapermen attend mootings of an -
unlawful charaoter, they are disoharging a public duty
as representatives of the Press and aro entliled to the
full protegtion of the law. In the interests of tholr own
safety on such ocoasiong they have to move abeut in
groups and it will bo an interference with the dutivs of
the Press if the authoritiea were to enforoe sectlon 14¢
against newspapsrmen functioning in the dischurge of
their duties. The Committes truaty that tho Siate
Government of Bengal and other State Governmients
will continue tv interpret mestion 144 ns they have
done In the past.

GLEANINGS
Detention and Press Acts

Criticism by the ** Timos of India "

The * Times of India ™ in an edilorial commentn aa
Follows in ils fssue of 26th December on the conlinuance of the
Preventive Delention Act by means of a resolulion in Parlin-
ment and the Press Act by means of an ordinance.

In saying that the Proventive Detention Aot should
adorn the statute book permanently, the Union Home-
Minister endorses the publio fear that so long ns the
presont Government is in power it will oling to the
extraordinary police powers it has assumed. The decision
to extend the life of the Detention and Press Aots suggoests
that Authority’s appetite for draconian law fs insatinble.
It is diffioult to say which is the mors doplorable—the
uae of the laws or the repetition of effete arguments in
defenoce of official action. In anatiempt to prove thatthe
Detontion Act is not as bad as it appears fo bs, Dr. Katju
disclosed that only a little over a bhundred persons were
in detention and the courts wera able to order the relessa
of somse detenus. If anything, this proves that tha Aat ia
unnecessary, Judgments of the judicial tribunals have
gshown how the lawis abuged by the executive, and it is
no consolation that in such ocases release can ultimately
be obtained throngh the courts. Amnother old argumeng
which the Government spokesmen relterated was that
it is beiter fo prevent mischief than punish the culprit
after its occurrence. On this basis all regulatory and
punitive laws ghould be sorapped and the Defention .
Aot should be made omnibus to include all manner
of conceivable offences, The simple truth is thaf the
Act places in the hands of the executiva an extraordinary
weapon for invading individual liberty. Conditions
in this country are not ao deleterions as to justify
an enactment not lightly undertaken by other coun.
tries even in war-time, The official picture of a orime-
infested land is not merely incorrect butb casts a stigma
on & people who despite many provocations are admirably

. law-abiding, Such criminal activity as exists is no more

- -
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than what prevails in other democratic countriesand can
be adequately dealt with by the ordinary law. This is
clear to all dispassionate observers. They can only wonder
how Government does not realise that its contention that
conditions are not normal even afler six yeara of its rule
carries an admission of Government’s failure to solve the
people’s problems satisfactorily.

The case aganist the Press Act is equally invul-
nerable. The press was a favourite target of penal
legislation under the Britigsh, and it is no compliment
to the present regime that ik, too, sbould single out the
Fourth Estate for special attention. The press claims
no special privileges for itself but equally it rejects
the official plea for a separate and extraordinary law
to deal with it. To say that the press is particularly
criminal-minded is to insult an institution whioch played
a pnoteworthy part in the freedom struggle and fulfils the
game patriotio role today in the nation's many-sided battle
for development and progress. It is not claimed that there
are not occasional lapses on the part of some papers but
theee can be dealt with under the ordinary law of the land,

1t is deplorable that Government should fail to
vnderstand that democracy is indivisible and that Autho-

rity cannob violate some of ils fundamental tenets -

and simultanecusly proclaim its faith in the creed. Laws
1ike the Detention and Press Acts are a gross negation of
individual liberty and freedom of expression. It is no
argument for invading democratic rights to plead that a
particular democracy is setill in the making. Oa the
contrary, if faith in democracy is to grow, it becomes the
more necessary in an incipient democracy that both the
spirit and form of a cherished crsed are observed.

Comment of the * Hindustan Stan&ard"

The “ Hindustan Standard™ of Calcutta carried the
* folluwing editorial on the Preventive Detention Actin its issug
of 8ist December. In a previous issue it condemmed the
revival of tha Press Act by an ordinance.

By an overwhelming majority of votes Parliament in
the last session upheld the motion justifying the contini-
ance of the Preventive Detention Act. But that does not
necessarily indicate the force of arguments in its favour.
The logic of arguments given by the Home Minister and

other members of the (Yovernment party tends on the con- -

trary to go against their case.

One need not take seriously the Home Minister's
demagogy that so long as the Congress Government con-
tinued in office it “will never, never tolerate any preach-
ing of violence.” He has his own idea of governing the
country. He is even “'astonished at the moderation shown
by the State Governments” in implementing the Act. He
would even disapprove of the Supreme Court’s action in
ordering “release in a large number of cases whete only a
few of the grounds of detention had been found rather
loose.” Such observations, however flippantly made, are
. ©f dangerous portent. Some members of the Government
party have already advooated permaunent incorporation of
the Act in the statute book, Nowhere in the democratio
world detention without trinl is retained as a peace-time
measure. That which was oconsidered to be & blot in the

democratio Constitution of this country is now considered

1o have served a “most beneficent” purpose.
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The reporb of the operation of the law of preventive
detention, as given by the Home Minister, does not,
however, convincingly prove iis beneficence. As mary as
11 States have not considered it necessary to make use of
the Act. Evidently they have found the provisions of the
ordinary law good enough to maintain law and order. Even
in 1951, when conditions may have been considered some-
what disquieting due to uncertainties in the world eitu-
ation, the number of persons detained without trial totalled
only 1,865. A number of pergons had to be released on
the recommendation of the Advisory Boards, while release
order was given by the Supreme Court in a “large number
of other cases.” The total number of the detenus was only
117 in October last, Evidently the Advisory Boards'
intervention, Supreme Court’s action or even the “modera-
tion" or leniency shown by the State Governments have
not caused any danger to the country. It is a disgrace
for a great country like India to say that its internal
paace would be otherwise endangered if a handful of men

without trial wers not kept in detention. :

It hag been pointed out that the Act i3 meant not
only to quell political violence but also to deal with other
anti-social elements. But there are several times more
blackmarketers and other anti-social eloments in tha
country, as pointed out by an Opposition member, than

" the number detained. There is nothing to show that the

continuance of the Act bas had any deterrent effect on the
people. If occasional acts of violence or other anti-social
aotivitiea hava taken place, that iz due largely to the
inefficiency of the police force and tactlessness and lack
of imagination on the part of the authorities concerned.

“

It is not creditable for a democratic Government to plead

inability to govern the people by ordinary law.

The Home Minister's contention that an “abnormal
situation, threats to law and order and increased incidence
of crimes” call for the continuance of the Act is hardly
based on facts. Itis a disgrace for a4 popular Government
to go on complaining of abnormal situations or raising
the bogey of violence. It is a direct censure on the
millions in this country, who are peace-loving and law-
abiding, to say that they would not behave if not under
the constant threat of preventive detention,

There is nothing wrong with the “situation” in this
country or with the people here. It was rightly argued
by an Opposition member that a * Government having
popular supporé and a leader at the helm who was more
popular than any other leader in the world, need not be
afraid of street rabwls and dacoits.” It ghould be realised
that the popualarity which the -present Government and
the party in power enjoy is not derived from any fear of
preventive detentiou, The very opposite spirit, which led
the Congress to defy the lawless laws of the erstwhile

bureaucratis regiine, won for the present party in power

the popularity it now enjoys. Any deviation from that
spirit not only disgraces the Governrmens$ but also brings
shame on the people.

Indulgence in violencerand lawless activities, as
pointed out by vhe Home Minister, mus} be depracated.
But to say that the situation in the country is in any way
abnormal in comparison with that in any other democratic
country is to ignore facts. But snch levity in dealing
with the fundamental question of psrsonal liberty is
repugnant to democratic ideals,
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