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DETENTION WITHOUT TRIAL.

A NOTE: PREPARED BY THE ALL-INDIA CIVIL LIBERTIES COUNCIL

In view of the rasslution io bz tid'ed in Pulizmam® cone
~gerning the Prevealive Datention Amznimeat Azt passed last
year, the All-India Civil Liberiies Council has prepired this
Note for distribution among M:mbars of Parliament in the
hope that it will, by presenting to them a bird's-eye-view of the
more important particulars of the Act, hxlp them to gome
Jiltle exlent in discussing the resolution.

I—GOVERNING PRINCIPLES3

The importance of the right to Freedom of Person, or
the right to fresdom from arrest and fnoarceration without
.access to courts to dstermine the validity of imprisonment,
capnob be overrated. In one of his Gasper G. Bacon
Lectures at Boston University for 1951-53, Professor
Zachariah Chafes, Jr., dasoribes the Articla in the United
States Constitution—Aré. 1 (9)(2)—which forbids suspen~
gion of the privilege of the writ of habsas corpus “unless,
whan in cases of reballion or invasion, the public safety
may requite it,” as “*the most important human rights pro~
~vision in the Constitution.” Hegives personal freedom prids
.of place in human rights because, with the loss of that
froadom, all other freedoms (even the most innocent of
+them) automatically disappear. Thus it is the most funda-
mental of all Fundamental Rights, for, as Professor Chafeo
says, “When imprisonment is possible without expla-
mnation or redress, every form of liberty is impain?d. A
man in jail cannot go to church or disouss or. pablish or
assemble or enjoy property or go to the polls,

T should be noted that it is not merely the Federal
Qonstitution of the 1. 8, framed as early as 1739 which
gives a conastitutional guarantes of personal liberty in the
form of non-suspension of habeas corpus, but the constitu-
tion of every componeat Siate also gives it in so iz.xr as its
own territorial jurisdiction ig concerned. The constitutions

- of some of these States were revised quite recently, of one
State in 1847 for instancs, and yet in all of them the guar-
antee has been maintained intact. 1f it weré the case, as

In war-time, spzech should be free, unless i i3 clearly

j i , ith the
diable to cause direct and dingirous interferense wi h
.conduct of the wir— Professor Chafes ir the “New
Republic” of 15th Novembert 1918.

some persons ocoupying high places in India are known to
bold, that this stringent provision about the security of the
person was embodied in the Fodern]l Opnstitution of the
United Btates about a sentury and three quarters ago in a
fit of idealism divoroed from praoctioal considacations of
the necessities of government und nsed not thorafore be
beld in overmuch reapeot by the statosmen of to-dny, the
States would eertainly have droppad it from the revised
veorsions of their own constitutions. The fuoot of the
matter ia that the U, S, Constitutlon was formulated aftor

& bloody revolution when ita framars could not possibly

have been blind to the requiremoents of national seocurity,
and that the provision was Incorporated in the Conatltu-~
tion only becauss the framers were convinced that jt was
an egsential safeguard against arbltrary invasion of por-
sonal freedom.

It is true that constitutionnl withdrawal of the power
to suspend habeas corpus except in cerlein narrowly
defined circumstanoes from the competonoe of the Ilegis-
lature iz a peculiarly American dootrine, It bas no
counterpart in other copstitutions, except in those modelied
on that of the United States ag for instance that of the
Pbilippioes. In countries lika the United Kingdom and
its Dominions, where the leglslature is sovereign and where
for that reason no constitutionnl limitations on logislative
power are possible, there 8 of course ne such provision.
But the fact remains that there too the dootrine of tho
United States Is rigorously adhered to in praotice, viz.,
that habeas corpus cannot be suspended excapl in a period
of grave national emergency. In eivil law countries iike
France where a declaration of the state of slege glves ex-
ceptional powers to the government in respeot of curtail-
ing the liberty of person, it is ordained that the state of
giege cannot be enforced except in conditions which would
warrant guspension of the privilege of habeas corpus in
the United States. The proposition can therefore be 1aid
down that in no democratio country in the world is per.
sonal Iiberty likely to suffor in situations which do not
partake of the character of emergencies such as those con-
templated in Art, 352 of our Constitution, the only differ-
ence betweeu different countries baiag that In A_rgerica. the
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result is secured by a constitutional provision and else- *

where by a rule of nationsl policy which, however, in effect
is noless binding. India is the only exception to this
goneral rule, )

When Acharya Narendra Devs, while apeaking on
the Preventive Detention Bill in the Council of States
last year, referred o the British practice and on its basis
as ked * the Government not to enact a measure like this
in poace-lime, ” but * to reserve it for war-time only,
when war is eitber imminent or has actually broken out
or when tkere igintermal commeotion in aid of a foreign

- power,” the Hcme Minister put him off by merely stating
that England is not India, and that while England is a
disciplined country, Tndia is not. ” The obvious retort was
t bat since India conld not be a disciplined country within
t wo years, which is the period now fized for the duration of

the Act, and would take a very much longer time, the Act
must in reality be almost & permanent measure. -Acharya
Narendra Deva also referred to the Prime Miniater's
speeches in which what the Prime Minister said in effect
was that * ideas and principles, which were sacred fo us
b efore our liberation, when we were fighting for the cause
of the country’s freedom, thoge ideas which were cherished
by our people, and which formed part and parcel of our
b eing, bave become outmoded and we bave no longer any
ugse for them,” TFreedom of Person was at one time
sacred to us; it is no Jonger so.

* * *
II.—PURPOSES OF THE DETENTION ACT

The Detention Act is now retained on the statute book

for employment in a wide variety of contigencies. Under
it detention can be enforoed for gsecuring (1) the defence
and (ii ) the gecurity of India, and (iii) the security of
any State in India. If this extracrdinary weapon is not to
be given up altogether but is to be kept in the hands of
Authority, its use should at least ba limited to the above-
mentioned three purposes, So limited inm scope, the power
to detain could be brought into_operation only when the
vory cxistence of the community appears to the Executive
to be in dapger. But, under the provisiong of the existing
law, detention is not regtricted in this manner. It can
also be enforced for the sake of (iv ) maintaining “ public
order,” which, as the minute of dissent appended to the

report of the Seleot Committee on the 1952 bill by Mr. N.

C. Chatteriee and those who joined with him pointed out,

is “a term of the widest amplitude, " enabling the Execu-
tive to make ghort shrift of the personal liberty of people
even in minor affrays where only some police action would
be warranted. It can also bo enforced in the interest of
( v) © the relations of India with foreign powers, ” which,
as Dr. H. N. Kunzru pointed out in his minute of dissent,
would -enable tha Executive * to detain a person bscauss
of his criticism of Indian foreign polioy.” It can likewise
be enforced { vi) * for the maintenance of supplies and
gervices essential to the community,” i. e, it can be

enforced against such anti-social elements as profiteers,

hoarders, apd the like. No one doubts that these elements
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of socleiy must be severely dealt with, " But,” as the
Sccialist members’ minute of dissent said, * the ordinary
Jaw of tte land should be encugh to meet the menace of”
these classes. Nokcdy bas ever heard of a preventive
detention act teing enacted to meet such a menace.” The
Act is gimilarly enforced against tbose who are being
presecuted for eriminal offences bub in whose case the .
Executive ccmes {0 think that detention would be prefer..
able to prosecution on the ground that evidence agalost the-
accused cannet safely be produced in open court. One such .
case was referred to at p. ii: 283 of the BULLETIN. This
involves complele 'disruption of the ordinary procesges of
cur system of Jaw, which can on no“account bs allowed to
take place. :
1t is no doubt true that thépoblic at large feels keenly
about any possible injustice being done tfe politicalson
mere suepicion and is therefore critical of such detentious
but it is generally tolerant when similarinjustice resuitsin
thecase of criminals or would-be criminals in their being
deprived of their pereonal liberty without proper causs,.
in the profeesed interest of protecting society from their
n efaricus activities, Advantage has been taken by the .
Government of this mass psychology in applying the
But the
E xecutive is not otherwise defenceless against them, They
can be properly dealt with without having fo discard the
d ue process of Iaw. On this point it would be well to take
to heart pronouncements of eminent judges in the United
States when they had before them cases of bootlegging.
and such other conspiracies. TFor instance, Justice
Brandeis said in Olmstead v. United States, 277 U 8.433

L (1927):

It is immaterial that the intrusion ( of the prohibi-
tion officers in the seizures they effected without:
authority ) was in aid of law enforcement. Experience
should teach us o be most on our guard to proteokt
liberty when the Government’s purposes are beneficent..
Man born to freedom are naturally alert to- repel
invagion of their liberty by evil-minded rulers.. -
The greatest dangers to liberty lurk in insidious
encroachment by men of zeal, well-meaning buk
without understanding.

Justice Murphy in Goldman v. United Siates, 316 U.S.124
(1942 ) said, with reference to the Fourth -Amendment to-
the U. 8. Constitution concerning ssarches and seizures :

Its protecting arm extends to all alike, worthy and:
and unworthy, without distinetion. Rights intended:
to protect all must be extended to all, lest they so fall
into desuetude in the coursse of denying them to the-
w orst of men as to afford no aid o the best of men in-
time of need.

Judge Cuthbert Pound said in People v. Gitlow., 234 N. Y.
132 ( 1922 ) : -
Although the defendant may be worst of men . . .
the rightsof the best of men are secured only as the -
rights of the vilest and most abhorrent aren’
protecied. -
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0. —THE ADVISORY BOARD

The Advisory Board which investigates casss of
Jetention has mnot baen given suffisiant authority te
examine these cages thoroughly. The thres essentials for
a proper functioning of any invastigating body ara 2

-{1) That full information concerning the circum-
gtances in which detention has baen -ordered be mads
available; (2) that the detenu .be allowed to appear
in person or by a legal reprasentative to put forward
his case : and (3) that he bs enabled to call evidenoe
and oross-examine witnesses, -

None of thess pre-requisites of a proper inquiry ara
satisfied by our law, while all of them we.e satisfied to
the maximum extent by Regulation 18 B, 1939, of
England and the procedura adopted under it by the Advi-
gory Committae.

These will now be considered seriafim.

1.—FULL INFORMATION

Our Constitution itself in Art.22(6) suthorizes the with-
holding of information considered by the debaining autho-
ity “tobe againstthe public interestto disclode,” and this
.constitutional provision is reproducad in sec. 7 (2) of the
Preventive Datention Act. Such aprovision givioga special
privilege to the Executive to keap back information dis-
«closure of which is thought to be againat the publio interest
is not to be found either in the constitution or law of any
country — o privilege by which, as the Supreme Court
gaid in the State of Bombay ». Atma Ram [ A L. R. 1951
S0, 157], *a wide latitude is left to the authorities
in the matter of disclosure.” That the information
which is supplied in India to the detenu about ths grounds
.0f his detention is not as full as it could be, even after
making allowance for this extraordinary reservation, was
graphically desoribed by the Chief Justice of the Bombay
High Court in this case when it was in the High Court
{ A.I. R. 33 Bombay 266 ) as follows:

Ta all the matters which have come up before us, we
have been distressed to find how vague and unsatis-
factory the grounds are which the detai_yning authority
furnishes to the detenu ; and we are compalled tosay
that in almost every case wehava felt that thegrounds

_could bave been ampler and fuller without any
" dotriment to publie interest.
“The Supreme Court itzelf pointed oub in this very case
“t that thers has been quite an unnecessary obseurity on
the part of the detaining aubhority in stating the grounds
-for the order.

Nor is necessary information withheld from the
detepu alone; it is capable of being similarly withheld
from the investigating body itself. For.though sec. 10
{1)of the Act allows tha Advisory Baard to ecall
for further information than has baen supplied  to the
detenu by the Government, no obligation has ‘been
-placed on the Covernment to sup ply to the Advlg,'ory
Board the information the latter may call for, aven subgecb
4o the reservation about the withholding of ipformrblo‘n.
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non-disolosure of which is in the opinion of the detaining
anthority warranted by “the public interest.” The result
is that there is no guarantes that the detenw or even the
tribunal itself will be in full possession of facts which it
is obviously necessary to know if justios is to ba done.

In this respect, Regulation 13- B presents a complote
conirast. In the first place, it did not contain the limit-
ing language appearing in sec. 7 (2) which warrants
keeping back any information on the ground of the public
interest, In the secoud place, the duty was in expross
terms onst on the Advisory Committes to obtain from the
Government and  furnish the detenu * with such
partioulars as are in the opinion of the Caalrman
sufficient to enable (tbe detemu ) to present his oase. "
If this was the law, what was the practice? - . Tune
Advisory Comwmittes have before them all the evidenoce
whioch is in the possession of the Secretary of Btate"
( Home Sseretary in the House of Comuins, Oat. 8t,
1939 ). “It is the invariable practice of the Advisory
Committee to put before ( the detenus), as explioity aa-
they can, all the faots whioh are known against them ™
{ Under Secretary, July 23, 1941 ). All that is in the
rocord of the Home Office had tobe and was mad,
available to the Committes, und through the Committee
to the detenu, without permission being gZiven to the
Governrment to keep baok anything even in the supposed
interest of the publioc security.

It may be added that in Eire's Offonces agalnsb the
State Aot, passed in 1939 to combat widaspread disorders
detention without trial was permitted, but the law placed
upon the Government an expliclt obligation to make
every kind of information without oxoeption available
to the Commission appointed to investigate detention
cages, The section in the Act providing for this {a quoted
below : ‘

The Minister for Justice shall furnish to the

Commission suoh information and documents

{ relavant to the subject-matter of such inquiry ) in

the possession or procurement of the Government or of

any Minister of State as sball be oalled forby the

Commigsion,

2.—LEGAL ASSISTANCE

See. 10, sub-gec. (3), of the Act forbids the detenu to
appear before the Advisory Board by a legal practitioner,
It was explained by the Home Minister that a detenu could
take logal assistance in preparing his representation
against the order of detention, but that after his case went
to tbe Advisory Board he would have to confront the
Board himself without the aid of counsel in making out
his cagse. This ban on legal asslstance is wholly unsus-
tainable and must be lifted. The practice in England in
this respect is to be found in the following statement of the
Home Secretary in the House of Commons on Dec. 10
1940 : . .
I¢ the Advisory Committes came to the csmoclusion
*  that in the circumstances of any case there wouald be
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advantage to the proceedings by the bringing out of
facts and that this would result from legal assisgtance
being available, that tribunal or Committee has the
right to say that such legal assistance could ba pro-
vided.... It ia not the Home Seeretary who settles
whether legal assistance shall be available or not, but
the Committee outside. (The Advisory Committee
asks a legal representative, if the detainee has given
him instructions,) to appear before them to give evi-
dence on behalf of the appellant or to assist the Com-

mittee on the appellant’s behalf in the investigation

of the facts of the case.

It is of course unthinkable that there could be any
peace-time legislation providing for detention in the
United States, but essuming that such a law could validly

exist, the mere provision in it for denying legal assistance.

would render the law unconstitutional on the ground that
it deprived those who were affected by it of the due process
oflaw. And this is not a mere formal defect. The
enforcement of such a provision necessarily vitiates the
whole eharacter of the inquiry. As Mr. C. K. Allen says
jn “Law and Orders” at p. 239:

Speaking from considerable experience of the exa-
mination of conseientious objectors, the present writer
can guy without hesitation that legal aid may make

-~ all the difference to that large class of persons who
are inartieulate or discursive and quite upable to
present their own caces ; and this must be so, however
eminent, experienced or sympathstic the examining
tribunal may be.

‘3. —CALLING IN WITNESSES

The former prohibition as to the calling of evidence
by the detenu and the eorose-examining of witnesges is
maintained. It has been loosened to this extent that the
Advisory Board is now given power to obtain information
“from any person, called for the purpose through the
appropriate Government.” How this would work in
practice was thus explained by the Home Minister. If a
man is charged with having committed a prejudicial act
at a cortain place and on a certain day, he may plead that
he was on that day lying iil in a different place, e. g., a hos-
pital in Madras, in which case it would be within the
competence of the Advisory Board to write to the Madras
Government suggesting that the superintendent of the
hospital might appear before them, Although this is a
relaxation of the original prohibition inasmuch as it now
eontemplates the possibility of any person other than the
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detenn (who too formerly could not meet the Agdvisory
Board) appearing before them, this will clearly not meef
the situation, as it would seem that under the amended
clause a detenu will not be in a position to call character
witnesges, for example, who in cases of imprisonment on
mere suspicion of having committed or planned crimes
are of the utmost importance to the detenu in defending
bimegelf against the charges. There was no such disability
in England. The practice that prevailed there was thug.
deseribed in the statements of ministers in the House of
Commons :

( The Advisory Committee can) call in any person.
who, in their cpinion, may be able to assisé in eluci-
dating the matter with which the Committee have to-
deal.—Home Secretary (Oect. 31, 1939). In some
caees withesses may be available, in others mot; and:
where wikneases are available, it is for the Committee-
to decide whether the aitendance of witnesses is neces--
sary.—-quer Secretary (Feb, 13, 1941). Witnesses
oan be called, and are called In many of these cases
—Home Socretary (July 23, 1941 ).

Provision of such a facility, it need hardly be =aid, is
absolutely essential even in a semi-judicial inquiry. if
the inquiry is to bring out the true facts.

The major improvemen$ which was made in the
Preventive Detention Act last year consisted in this : that
the maximum period of detention in respect of any
detention order in now fixed at twelve months under
sec. 11A. This provision of course does not debar the
making of a {resh detention order, but such an order -
can only be made, as provided in gec. 13 (2), on the
basis of * fresh facts® that may have arisen after the
expiry of the old order.

, 1V — CONCLUSION
This particular provision no doubt mitigates the in-
justice that is inherent in any measure which sends people-

‘to gaol not for ‘any proved but merely suspected wrong-

&oing. But the whole point is that no one should be punish-
ed except for any. wrong-doing that is brought home to him..
And the question one should ask oneself is: Why should
it be necessary in this couniry to resort in peade-time to-
extra-legal devices which it has been found by the experi-
ence extending over centuries t¢ be wholly unnecessary
in every other country. .But if the power of preventively

~ detaining any person is not to be given up in its entirety,

the use of it should at least be limited to exigencies:
in which recourse to it is thought essential in order to:
maintain the security of Indin or any of its States.

SCUTH_AFRICA'S TRADITIONAL. POLICY OF
SOCIAL SEPARATION AND COLOUR DlFFERENTIATION

The United Nations three-man Commission of
Zoguiry appointed to study the racial problem in South
Africa haf~made a good job of its report. It has described

- :

in detai] how racial discrimination oxtends to all spheres:
of the domestic, social, political and economic life of the
non-w hite population there, and bluntly characterising sucle
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discrimination as * fundamentally irreconcilable with
buman thinking, ' suggests that the Union Government
hold a round table conference of all the racial groups in
the country to consider how a peaceful and constructive
solution of the difficult racial problem can be achieved,
with the help if desired of representatives of the United
Nations. 1t believes that if the Union Government was
willing to review its racial policy and $o accept,
* spontaneously and in complete sovereignty and inde-
pendence,” the co-operation of the community of nations,
it might “even now clear the air-and open a new path of
justice and peasce to the ‘development of South Africa
within the United Nations, ™
The commission has done well to emphasize thst the
racial differentiation which runs through all the aspects
of the government of South Africa is not something which
was enforced for the first time by the Nationalist Govern«
ment of Dr, Malan when it came into powsr in 1948, though
this Government has given the doctrine a new name, . viz.,
apartheid, and is pursuing it with the greatest possible
vigour. It is a doctrine which in its essefice has been
accepted by all sections of the whites as necessary for
the development of the country and for that of the non-
white population itself. The doctrine lays down that
{ racial segregation) is a desirable end, likély to
promote the parallel development of the various
ethnic greups and constitutes the bgst method of
subsequently achieving equal opportunity and possibly
equal standard of living for those groups. The
doctrine is baged on the. theory that tha white racs,
ag the heir to Western Christian eivilization, is in
duty bound to maintain inviolate and to perpetuate
its position in Woestern Christian civilization and
must at any cost, although in a numerical mincrity
{of one.fifth ), maintain ite’ dominating position
over the coloured races, It refutes all dogmas of oivie
equality and, therefore, cannot grant (non-white
groups ) the political rights which the white popula-
tion enjoys and confer on it the management of
public affairs.... The alleged purpose of the policy
is to extend, to a population subjected 6o strict
discrimination and having a very low standard of

living and very limited opportunities for development, .

eventual opportunities equal to those enjoyed by.
while people. ’

Differentia]l treatment of non-Europeans and their

separation from Europeans has been the traditional policy
of white South. Afrieca pursued by all political groups for
300 years, though this separation with its attendant
inhibitions is now being carried to its uttermost length
by the Nationalists. Soon after Jan can Riebeeck lanc.led
on 14th October 1652, he issued proclamations prohibiting
' Hottentots from doing this, that and the other which
Europeans were free tu do, Lord McCartney in hi-s firat
proclamation of Tth July 1797 ordered the Natives in the
" Bastern Province to carry passes. It was the_ Srqt Pass
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Law enacted in the country. It was followed by a regis.
tration law. The natives wera prohibited in those eurly
years {rom oarrying on the sale of liquor or trading in
firearms. In its first oonstitution of 1858 the Transvaal
Republic declared itself to be in favour of racial inequality
in these unambiguous words: :

The pzople refuse to allow equality between none

European and European inhabitants in the Church -or

in the State.

The Transvaal Parliament thereupon ndopted a resolution’
prohibiting co}oured people from living in cilies. The
cunstitution of the Orangoe Free State says:

The citizens of the Orange Free Stato shail consist

of all white persons in the State.

Thus, arcoloured person or a native was not even recoguiz-
ed as a oitizen of the Republioc. An Act of 1893 placed
coloured people in the. State in locations. A stutute
prohibited coloured people from possessing land in the
State. This colour bar was included in the oconstitution
after Union in aunother form. Thé constitution provides
that non-Europsans cannot become members of slther
House of Parliament. Constituencies are based on the
number of Eurcpean voters alone. Non-Kuropeans have
no franchise in the northern provinces and they are to
be represented in all provinces in Parllament by Europoan
sapators, Racial diseriminoation being thus recognised
in the Constitution, a number of lawa have been passed
involving the colour bar. Among them the most
prominent are: the Native ( Urban) Areas Act; tho
Native Taxes and Davelopment Act; the Mines and
Industries Act, whioh closes certain industries to natives:
thr Liquor Act, which prohibits natives from particfpating
in the liguor trade; the Native Laws of 1936; and the
Indian Act of 1946, The result is that the stotute book
is boneycombed with differentinl legislation and the
ssparation now runs through the entire social life of South
Afrioa in all its parta—it extends to clubs and soclotice,
the churches, the achools, public vehicles, hospitals, places
of burial, playgrounds, and everywhere. All these laws
were passed before the Nationalist Pary had appeared on
the scene, thus demonstrating that a colour bar is not
a policy restricted to the Nationallsts, but is the policy
of all Earopean groups. Only the Nationalista enforced
it more blatantly tban others.

This was brought out most clearly in the recent
discussion of the Regervation of Separate Amenities Bi]l,
introduced by the Malan Government as a result of the
Appeal Court’s decislon of 23rd March 1953 in the mo-
called Cape Town waiting room case. A maglistrate's
court of Cape Town acquitted a native named* Lusu who
had goneinto a waiting-room reserved for Europeans at
the Cape Town Station and had refused to leave when
ordered to do so by the police.” He was prosecuted under
the Railway Aet and at his trial evidence was led to
show that the facilities provided for natives af the stetion
were not similar to those provided for Europeazs, and
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the magiatrate, In offect, found that that was so and that
there was inequality of treatment; and on that ground
he held that the relevant provision in the Act was void
in that particular case and that there ¢ould be no .convie-
tion, On appeal the Appellate Divislon of the Supreme

Court heid : °
The Railway Administration may noi, when reserv~
ing Railway premises as waiting rooms for the
exclusive use of males or females of partioular races
or different classes of pergons ..., exercise unfettered
discretionary rights and powers when the exercise of
such rights and powers may result in partial and
unequal treatment to a substantial degree as between

) such parsong, races and claeses.

Because the decislon took the bottom out of all such
differential statutes and regulations, the Government

brought forward a comprehensive bill permitting separa- -

tion in all kinda of reservations on public vehicles and in
public places even if the geparation resulted in inequality
and injustice. And it must be remembered that even all
the Opposition parties fully recognised that the Jaw on
this subjeot as interpreted by the highest court in the land
must ba altered to permit the granting of unequal facilitios.
¥f the Opposition parties opposed” this particular bill, it
was only on the ground that it was too drastie. But the
principle underlying separation was fuily accepted by
. them, Mr. Lawrence, when opposing the bill on behalf of
the United Party, began by saying that in South Africa it
% is enshrined in our hearts and is enshrined in our laws.”
He explained the position of his party in these words :

This bill secks to crystallise the time-honoured
tradivion in South Afriea of social separation. It has
become part and parcel of South African Soclety. It
is enshrined in our laws, It is the policy of the
United Party and it is the policy of the Nationalist
Party. The provision of separate amenities for the
different races is on the basis of goodwill and wunder-
standing and the relative needs of those races, having
regard to the ciroumstances of each particular raoce.
That is the traditional background.

Sir, we recognise this, that in oarrying out that
policy thers may be a need for partiality; there may
be a need for partiality in faet and partiality in
administration. W realize that, having regard to
the set-up of our people, the different racial groups,
and the olrcumstanes and the extent of development
of those groups, it is not praocticable or wise or
necsssary to give exactly the same facilities to every
section. One cannot go round with a taps rneasure and
mesasure up whether one waiting room is the same sige

- as anotber. There must be partiality in faot,
Similarly, Sir de Villiers Graaff, Leader of the Labour
Party, supported the principle of the bill. Oaly the
Liberal Pariy, of which Mrs. Ballinger is the Leader,
opposed the biil on the ground that ii was based on an
entirely@untenabla principle, viz.. of socal separation.
* 1 shall not be party to legislation,” she said, ** which is

»
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going to enshrine on our statute book a blanket provision
of this kind that allows this Government or any govern-
ment for that matter to treat sections of our community
oft a discriminatory basis. ” '

e ——

The bill allows all the statutory bodies, viz. the
Union Government or the provineial Administrations, or
the local avthorities, to institute, for instance, ample
amenities for Europeans without providing any amenities
for non-Europeans, or if any amenities are provided for
the latier to provide them to & very limited extent, thus
making an obvious and possibly an uawarrantabls
discrimination between race and race. To this the United
‘Party and Labour Party did not in prineiple object. What
they objected to was that the bill allowed such discrimina-
Aion not only on the part of these statutory bodies, which
might be expeoted to act with a sense of responsibility,
but also on the part of any private persons. A banking
houss, for instance, may put up a notice that a particular
counter was reserved for Europeans, and if a non-European
went to that counter, he would not only be liable fo
bo ejected from i, as would -have been the case
before this bill, but would also be liable to a penalty of a
fine of £i0 or imprisonment for a period of three
roonths for disobsying the notice. The bill in fact creates
this new offence of disobeying such dissriminatory notices
and, what is worse, allows even private porsons, the owper
of a small tearcom for instance, to oreate this new offencs
and have the persons committing it oriminally punished.
In order to ensure that the discriminatory provisions of
the bill will be administered with discretion an amend-
ment was proposed by Mr. Lawrence to provide that
separate facilities might not be reserved for members of
aoy partioular race, “unless it can be shown, in any
partionlar case, thatlit would be manifestly inequitable
or capricious * not to extend such faeilities to other races
also ( $he burden of proving the " manifestly inequitabls
or oapricious” nature of the arrangoment falling on the
aggrieved parly ), and.that if any facilitjes are provided
for other races, they “ shall be of such standard, exient or
quality as shall have due regard to their number and
standard of civilizatian.” The Government of course
opposed the amendment. While the Government gave
an assuranoe for what it was worth that the bill wounld be
applled fairly and justly, it refused to accept any legal

~ obligation in the matter. For the whole objeot of the bill
- was- to oust the jurisdiotion of the courts from any

diseriminatory measure that would be brought into fores.
The support that the bili recsived from the two majn
Opposition parties in so far as the fundamental prinoiple
underlying it is conoerned shows that social separation
and racial diserimination, which the U, N, Qommission of
Inguiry into Racial Relations roundly condemns, is
common ground between all political parties of South

‘African whites,
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NOTES

Loyalty Oath by Tenants
REQUIREMENT INVALIDATED AS DENIAL OF
DUE PROCESS

In accordance with what is called the Gwinu amend.
ment passed by Congress in December last year, which
provides that no tenant may ocoupy low cost housing
under the 1937 Hounsing Act who belongs, or a member of
whose family belongs, to an organization listed as
« gubversive” by the Attorney Ganeral, the foderal Publio
Housing Administration has directed the housing
authorities in the States to take from temants in all
federally supporied housing projects an affidavit that they
are not members of any of thesa subvergive organizations.
Pursuant to this, the New York City enforced this require-
ment on its ecitizens. A resident of the city’s Brooklyn
housing project, Mrs. Rebecka Poters, sued the authority
concerned on the ground that his action was * capricious,
arbitrary and unreasonable.” .

The Supreme Court of the New ‘York State has ruled
that the PHA's action in requiring the affidavits deprived
tenants of the due process guarantees. Mr. Justics
Martuscello observed that in attempting to exclude sub-
versives from housing projects, Congress actually exclodad
all persons who are members of organizations that are
designated pubversive by the Attorney General, and
pointed out that the federal Supreme Court has questioned
the constitutionality of the way in which the list was
compiled. He then continued:

Such a legislative mandate should be baged ona
finding that the organizations listed have been found
to be subversive after a hearing granting all the
safoguards of due process as understood by our courts
since the time of the adoption of the federal Consti-
tution. No such hearing is provided by Executive
Order 0835 [ the Loyalty Order ] nor by the Gwinn
amendmant. . ‘

Thus enforcement of the loyalty oath in bousing has been
blocked in the biggest city of America. The American
Civil Liberties Union assisted in this case, and it has
brought several test cases challengiog the constitutionality
of the amendment.

———

The American C. 1. D.
PRAISED BY CIVIL LIBERTIES BODIES

Our Criminal Investigation Department continues to
be as unpopular now as it was under British rule, but what
corresponds to that department in the United States, viz.,
the Federal Bureau of Investigation is mnot only not so
unpopulat but is thought essential for the preservation of
oivil liberties, In fact, the Awerican Clvil Liberties
TUnion :had occasion recently to defend FBI against an
attack by the Governor of Pennsylvania for the FBI's
probes into violations of civil rights in Btates. For FBI,
along with other investigation work, makes it its business
to find ont, strange as it may appear to us from our expe-
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rien.ce of CID under the present as wall as the former
regims, if any State Governmeont has infringed upon clvil
liberties guaranteed to all oitizens by the Federal Constitu.
tion. The Ponnsylvania Governor attacked FBI not for
following any wunjust iavestigative procedutes, but for
coming onto the sceno ab all In respeob of the doinga
of States, -

To. this Mr. Malin, exsoutive direstor of AOLU,
rotorted that foderal Investigations were no infringement
of the States’ polica powers Inasmuch as the States were
laft froe to conduot thelr owa inguiries, He sald : ‘

Cortainly the federal government has the power to

proteot ita cltizens from deprivation of thelr rights,
and when sioh vooasions ariss it is its duty to aot.
The sole reason for federal intervention is uaually the
fallure of state egencies to amot In cases where
individua] rights may have been fnvaded, and FBI,
over-all, has made an excellent record of euforoing
these oonostilutional rights, We submit that
increased and improved implementation of the rights
granted under our Constitution should be the goal of
public officers. These rights are the cornerstone of
our free saclety and must be oontinually reinforoed if
we are to maintain our fresdom.

The United Statesa Government has sot up a apeolnl
agonoy to ses that the olvil righta of people are’ enforced,
but our Government ocannot be persuaded totake any
spacial interest in the preservation of these rights. The
only interest it takea scoms to consist in passing reproasive
laws lilke the Datention Aot and Press At for enforoement
in all the states.

HABEAS CORPUS PETITIONS

Supreme Court Releases Four Detenus

A divigion -bench of the Supreme Court ou 14th
Ootober ordered the release from detsntion of Channappa
C. B. Onkarnath, R.L.Patll, B. M. Belwadi, managing
aditor of * Navashakti,” a Kannada weekly published from
Davangere in Mysore, aud Savalgl (all staled to be
members of the Akhand Xarnatzka Rajya Nirmona
Parighad, an organization for the formation of the
Karnataka State), allowing thelr habaas corpus petitions
on the final bearing.

All the petitioners were -arrested on 7th August at
Hubli and detaiped under the Preventive Detention Act
on the orders of the distrlot maglstrate of Dharwar. It
was stated that these patitioners addressed a public meeting
on 23rd July at Hubll and urged the starting of satya-
graha on 9th August in accordance wlith the directions
of what was called the Action Commlittes of the Parishad

for the realization of the Karnatak State.

Mr. Justice Vivian Bose delivered the judgment of the
Court, Their Lordshipsheld that the mere factk that the
petitioners addressed & meeting asking the people to start
satyagraha was “ [n ltself innocuous. v
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“It can only be made relevant when tacked on to the

second allegation, namely, that the Action Committee met’

on 26th July and at that meeting the petitioner Vedamurti
Itagi proposed certain measures, some of which advocated
violence.™ But so far as the petitioners Channappa,
Onkarnath and Patil were concerned, the Court stated
* there is no allegation that they advocated violemce or
associated themselves in any way with Itagi. The affidavits
of these petitioners state that actually the Action Commi-
ttee rejocted Itagi's proposals and this allegation is not
denied in the counter-affidavit filed on behalf of the
State.” Their Lordships said it was evident that the
Action Commitiee, so far from advocating or countsnanc-
ing violence, was against violence. The grounds of deten-
tion served on these petitioners were thus irrelevant.

Doaling with the petition of Savalgi, the Court held
that his case was governed by an earlier decision of the
Court in Ram Krishna Bharadwaj's case, as one of the
grounds of detention was vague.

The Court, however, refused to allow the petition of
Vedamurti Itagi, another member of the Parishad and
editor of * Netaji, " a Eannada daily of Davangere. The
allegation against him was that he bad published in his
paper & plan of action which, if adopted, would lead to
violence and, subsequently, he proposed this plan hefore
the Action Committee of the Parishad. Their Lordships
gaid that it was clear from the facts get out in the
grounds of detention that some of the matfers he was
urging, such as cuttmg of telegraph wu-as. “are bound
to result in violence. .

Vag;mness of Grounds
On 10th November 1952 Wanchoo C, J. and Bapna J
of the Rajasthan High Court (Jodbpur Bench) allowed

the habeag corpus application of Durg Sing who hed been -

detained under sec. 3 of the 1930 Preventive Detention
Act. The detenu wassupplied with five grounds of deten-
fion, all of which the. Court found wera vague, only somse
more vague than others. and ordered the applicant to be
released.

grounds were nob vague, cited Devisingh v. fhe State of
Rajasthan (A. I, R, 1952 Raj. 171), in which the Judge,
relying on the State of Bombay v Atma Ram (A.L R.

1951 8. C.157), rejected the contention that the grounds.

were vague. This Supreme Court judgment has in the
present case been thoroughly canvassed by Their Lord-
ships. To show that there was misapprehension on the
part of the Judge of the effect of Atma Ram’s case they
have quoted the following among other excerpts from
the Supreme Court’s judgment:
If, on reading the ground furnished, it is capable of
being intelligently understood . and is sufficiently
definite to furnish materials to enable the detained

-person to make a representation aﬂamst the order of .
detention it cannot be cailed vague. ... It is bub_

ngt}‘t'to emphagize that the_com_mp_nxcanon made to
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the detained person to enable him to make the repre-
sentation should, congistently with the privilege
( given to the Government ) not to disclose facts which"
* are not desirable to be disclosed in the public interess,.
~ be as full and adequate as the circumstances permit.
and should be made as soon as it can be dome. Any
deviation from this rule iz a deviation from the
intention underlying Art. 22 (5) of the Constitution,
In the instant case Their Lordships said: * This- appears
to us to be that class of cases which are covered by the:
following words'in Atma Ram's case:

In certain cases that argumeni may support the
contention that baving regard to the general -language
uged in the ground he (the detenu) has not been
given the earliest opportunity to make a representa-
tion against the order of detention.

It may be mentioned that even up to to-day, no further
particulars have been supplied to the applicant, and the
defect of vagueness in the grounds originally supplied has

"pever been made good, We are, therefore, of opinion

that the applicant is entitled to be released.as there has
been an infringement of his fundamental right under the.
second part of Art. 25(2) of the Constitution.”

On 29th October Moothan and Sapru JJ. of the
Allahabad High Court allowed a habeas corpus petition
of Mr, Prem Datt Paliwal, a labour leader of Agra, who
was detained in Agra under the Preventive Detention Act-.
Their - Lordships held that certain grounds of detention

_ furnished %o the detenu by the authorities were vague and

not in accordance with law, and that his detention was
therefore illegal. They . ordered the pet.ltloner to be
released from dehentlon. .

THE RIGHT TO BE HEARD

Essentials of Procedural Due Process
DISREGARDED IN A PROHIBITIVE ORDINANCE
Mr. Madanlal Kapur was giving performances of
shooting by pistol at coloured objects on & board, and the

" district magistrate of Kotah issued an order, under sec, 3

of the Rajasthan Dramatio Performances and Entertain-
ments ordinance of 1349, prohibiting such performances
on the ground that these games of pistol shooting were
merely gamesof chance and were likely to deprave and
corrupt persons. Thereupon Mr. Kapur made a writ appli-
cation in the High Court of Rajasthan, contending that
sec. 3 of the Ordinance which confers power upon district
magistrates to prohihit any entertainment which in their
opinion * is likely to deprave or corrupt persons ™ present
at the entertainment, without giving the person
concerned an opportunity tohave any ‘kind of hearing,
was ultra vires inasmuch as it - contravened the provisions:
of Art. 19 (1) (g), Whlch guarantees to all citlzens the -
right “to’ practise any proféssion or Ho carry on any
occupatlon, trade or busmess » o

('S
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Ranawat and Dave JJ, on 22nd October 1932 allowed

the application, holding that sec,3 of the Ordinance
imposes an unreasonable restriction on the fundamental
right enumerated fn cl. (g) of Art. 19(1). Relying on judg-
ments in Khare v. the State of Delhi ( A.L.R. 1950 8.C.211),
Tozamal “v. the Government of West Bengal ( A. I R.
1951 Caleutta 322), Ismail v the State of Orissa
{ A. I R. 1951 Origsa 36 ), V. G. Row v, the State of Madras
(A.1. R.1951 Mad. 147 ), and Jayantilal Laxmishankar v,
the State of Saurashtra { A.I. R,1952 Sau. 59), Their
Lordships concluded :

~ The essential requirements of procedure ordinarily
are : :

(1) that a notice should be given to the person
against whom an order { of a prohibitive character) is
made ;

(2) that an opportunity should be allowed to him
to make a representation; and

(3) that there should be some authority or tribunal

~ to consider the representation, if any, made by the

peraon against whom an order is made.

They allowed that in cases of emergency it might not
be possible to give notice before making an order, for
instance in case of an epidemic, bub that notice ought to

- be given in such cases after the order to enable the person

concerned to make a representation. It was contended by
the Government Advocate that an opportunity to make a
representation would be available to the petitioner at the
time of the trial that would follow if, ignoring the district
magistrate’s order, he had procesded to give his perform-
ances, whereupon he would have bsen prosecuted for the
offence of contravention of the order ; and that at the trial
it would have been open to-the patitioner to-challenge the
validity of the order. Their Lordships saw no force in this
contention. In the West Bengal case cited above it was
, observed by the High Court:

The fact that an aggrieved person may move the
court under Art. 226 of the Constitution will not in
our opinion be sufficient to regard provisions restriot-
ing fundamental rights as reasonable, The reatric-
tive provision itself should prima facie indicate whether

- such restriction is reasonable or not.

"Their Lordships thus came to the conclusion that sect
3 of the Ordinance (and some ofher sections connected
therewith ) ** do not come within the limits of Yeasonable-
ness of cl. 6 of Art. 19 of the Constitution,” which saves
rectrictions imposed “in the interstsof the general publie,”
and quashed the district magistrate's order. .

Sr————

A similar case was decided in the Allahabed High

Court on 16th September last. A cloth-dealer of Kanpur,
Rameshvar Prasad Kedar Nath, was refused by the
district magistrate of Kanpur a licenss to buy and sell
cotrolled cloth required under the U. P. Controlled Cloth
aiid Yarn Dealers Licensing Order, 1948, after having been
given a license for the previous three years. It appearad
that the refusal was based on the ground of an alleged
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contravention by the eloth-dealer of ¢l. 24(1) of the Cct.t.on.'
Textile ( Control } Order, 1048, the operation of which was
subsequently stayed by an order of the High Court.

On an applioation for a writ of mandamus Moothum

and Sapru JJ. quashed the district magistrate’s ordur
cancelling the liconse and direoted the magistrate to
cansider the petitionar's application for the renewal of his-
license on its merita. Mootham J., In his judgment, caid it
was common ground that in this case the petitioner was
not afforded an opportunity of being heard, He held that .
the qr@er of _the licensing authority, even though it was an’
administrative order, was one which they should quosh in’
the exercise of their powers under Article 226, He ocuvuld
8ee 1O harm which would happen to the licensing authori=
tles_from hearing the person before they subjeoted him to
a disadvantage so grievous as the loss of his right to oarry
on business. Sapru J., in his conourring judgment, reforred’
to Art. 19(1)(g) of the Constitution guarantesing the right
to carry on any trade or business and said that a licenso
for the carrying on of such a trade or business could nok
be looked upon as a mere privilege which was within the
unfettersd discretion of the executive authority empowered
to grant it. ) Lo

Another oase of the same kind as the pravious one was "

decided by the same divisional bench of the Allaliabad
High Court on the same day. Mr. Bhakt Shiromani, who
owns a bujldmg in Motilal Nehru Road, Allahabad, nmade
a writ petition, in which it was complained that the rent
oontrol and eviction officer had allotted u part of the
building to a tenant without consulting him, as required
by rule 7 of the Control of Rent and Evistion Rules.
Moothan and Sapru JJ, quasbed the allotment order and
directed the officer conoerned to make a fresh allotment of
the premises in dispute after complying with the provie
sions of law.

In Their Lordships’ opinion the purpose of this rule

was to avoid, as far as possible, the friction and diffiouities
which might arise in these cages in which the owner had,
in effect, to share his house with a tenant of whom for
gome reason he might disapprove, and that when the rule
provided that the rent contro] officer ghoutd " consult the
owner,” it meant that the owner had to be consulted as to
the suitablity of the proposed tenant. It was clear in this
case that this was not done. '

QUARTERING OF SPECIAL
POLICE

Writ of Prohibition
APPLICATION ALLOWED BY THE RAJASTHAN
HigR COURT
After a dacolty in the village of Nanan in Bllara

tahsil in 1948, an additional police force was quartered
on the village for nine months and the ¢ost of maintain-
ing the force was ordered to be recovered from Mr. Ranjit
Singh, the jagirdar of the village, by attaching half of
his village tiil the whole expense was recovered.
Mr. Ranjit Singh applied to the Rajasthan High Cours

- ( Jodhpur Bench ) for a writ in the nature of prohibition
forbidding the State of Rajasthan and the Inspector General
of Police from recovering the cost of maintenance. .

He advanced two grounda : (1) that since no notifica.)

tion was issued, as required by sec. 15 of the Marwar Police

- = |
[}
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Act, 1948, declaring Nanan to be disturbed or dangerous,
the order for recovery of what amounted to a punitive fax
waa illegal; and (2) even if such recovery was permissible,
the money could be realised only as provided in sec. 16
of the Act and that it was not open to the Government
to attach his jagir and realise the amount by such
attachment.

" It was contended on behalf of the Government in
vegard to ground (1) that though a notification had not
been igsued, such a notification was only directory and not
mandatory and that non.observance of the provision of
gac. 15 did not in any way invalidate the State’s authority
o realige the cost of the additional police. With regard
1o ground (2) the Government contended that sec.16 did
not exhaust all the remedies available to the State for
recovering the cost and that it conld be recovered in any
other manner provided by law, without stating, however,
which was the provision of law under which recovery
could be made by attachment of the jagir.

Wanchu O. J. and Bapna J. on 8th December 1952
allowed the application and directed that the cost of the
additional police bs not realized from the applicant.
Their Lordshipa said that, according to the scheme of the
Act, 2 notification * ia the basis of all further aoction by
Government in connection with the guartering of addi-
tional police.” The reason why the legislature required it
was that *“ in order that the inhabitants of that area might
know that they were to be saddled with the responsibility
for paying for the additional poliee, it was necessary to
provide for some method of publication.... If the in-
babitants know of such a proclamation and their liability
to pay for the additional police, they may take steps to
gee that the circumstances which led the Government to
make the proclamation disappear as soon as possible go
that their liability (to pay what in a sense is & punitive
police tax) may be reduced to the minimuom. ... The

publication of the proclamation ... is of the essence, and

unless this is done no recovery can be made of the cost
of the additional police. In this view of thé matter we
ara clearly of opinion that the scheme of sec. 15 itself
shows that the provision as to publioation of the proclama.
tion,..is mandatory and not direckory and that
oompliance with it is essential before liability can be cast
on the landlords or inhabitants of the area.”

~ Their Lordships also uphéld the argument of the
applicant in regard to the method of recovery, They
remarked that if immoveable property of the person who
was to pay the cost was to bo attached, the procedure was
that the collector of the district should apply to the .civil
court for execution according to civil process. Reslization
of the amount by attachment of the jagir of the applicant

was not justified,
COMMENTS _
“Recent on Religion

in the Pakistani Constitation .

In the constitution-making that is going forward in
Pakistan's Constituent Assembly religion has been stressad
overmuch, which is perhaps dus to the origin of the
Pakistan State, the State having bsen carved out of India
on the sole basis of the religious factor. .

Islamic Republic of Pakistan
The Assembly bag declared in the preamble of the

Constitution that _the country shall be known as the
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** Islamic Republic of Pakisian, ” and that Islam shall be
its State religion. This has naturally given rise to the
fear that theocracy will be established in the country,
tending to foster religious fanaticism, That this is
wholly opposed to the concept which Mr. Jinnah, in every
gense the father of Pakistap, had is shown by the
following worde he wused in his first address to the
Constituent Assembly :
You may belong to any religion or caste or creed.
That has nothing to do with the husiness of State. We
are starting with this fundamental principle that we
are all citizens and equal citizens of one State. We
should keep that before ug as our ideal and you will
find that in course of time Hindus will ceass to be
Hindus and Muslims would cease to be Muslims, not
in the religious sense, becsuge that is the parsonal
faith of each individual, but in the political sense as
citizens of the State.

The Quran to be Follos\-red

The Islamic nature of the State has been further
emphasized by a provision in the Constitution that it
would not be competent for any legislaturein Pakistan to
enact laws repugnant to the injunctions of the Holy
Quran and the Sunnat, which is the traditional law based
on the precepts of Mahommed. This was naturally. opposed
by the Hindu members, who brought forward an amend-~
ment making it clear that the personal laws of non-
Muslims will not be.covered by the provision. But such
a gaving clause was rejected by the Assembly. It should
be noted that two Hindu members of the Assembly who
are’ associate members of the Muslim League Party
voted with their co-religionists in the Opposition on this
amendmeant. Thus the decision not to exempt the personal
laws of non-Muslims from the scope of the provision
as passed was the decision of the Muslim members of the
Assembly alone.

The Agsembly has agreed to provide in the Constitu-
tion a clause saying that interpretation of the Quran
and the Sunnat of one sect shall not be binding on another -
sest. This clause would seem fto guarantee religious
freedom for all the different sects of Islam, but non-
Muslims are left without any guarantee that their personal
laws would not be affected by the provision. The ounly
agsurance they have received from the constitution-
makers is a statement by the Law Minister that “we will
not impose Islamic laws on non.Muslims;” and a clause.
has been inserted which says that non-Muslims are free
to_ameud their personal laws. But Hindu members are
iﬁn apprehensive that this would not adequately protect

em.

One saving grace in thizs provision which re-asserts
the Islamic pature of the Pakistan State is that it will be
for the Supreme Court to determine which laws enacted
by a legislature are repugpant to the mandate of the
Quran and the Sunnat, The Basio Principles Committee
had recommended that a Mullah Board to be set up for
the purpose ghould finally decide on the gquestion whether
any particular law ia or is not repugnant to,the Quran or
the SBunnat. But the Constituent Assembly rejected this
recommendation and hag now made the judiciary the sole
judge of whether an enactinent js contrary to the basic
principles of an Islamie society, This is a very ‘wise,
and one may 8ay a brave, decision for the .Constituent
_Assembly, knowing as every one does how extremely
narrow the Mullahs are in their general outlook and yet
what & powerful influence they exert or the public mind.

ey )
- . .- - . .
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Religious Propaganda Out of State Funds
Another extremely disquieting featurs of the Constity«
tion as now adopted is a clause which provides for the
getting up of a State organization to make tha teachings
of Islam known to the people of Pakistan and to propagate

- the precepts of the Quran, This clause which enables the

Govgrnment {o carry on in a multi-national State an
official propaganda in favour of one religion out of State
funds was strongly objected to by Hindu members ag
being intended obviously for the conversion of non-
Muslims to Islam, Their opposition was howavar ignored
by the Constituent Assembly which passed tte clause and
only adopted a provision, with a view to mitigating the
objaction fo the appropriation of State funds, to the effact
that the monies required for the propagation of Islamic

principles would be raised by means of a spsoial levy, not -

( it would appear ) from Muslim citizens alona,

The passing of this olause exhausted the patience of
non-Muslim members of the Assembly, who on 2ad
MNovember staged a walk-out in protest against the trend
of decisions, declaring that they would nolonger take pars
in the framing of the Constitution. This deolaration of
non-co-operation came, the Law Minister said, as a bolt
from the blue. He pleaded that the clause was not
intended for the conversion of non-Muslims who would
not suffer in the least from the operation of the olauss.
He aleo gave an assurance that members of the Muslim
League in the Constituent Assembly were willing to
incorporate amendmenis in the Constitution to safeguard
the rights of minorities ** in the appropriate place.” The
assurance has done little to assuage the misgivings of the
non-Muslim communities, and at the moment a orisis has
been oreated, and it is diffieult to see how it can be averted
unlegs the Constituent Assembly retraces its steps and
makes Pakistan, like India, a secular State, forgetting for
the time being the circumstances in which the State took
its rise.

Pakistan’s Constitution and Dstentions
The Pakistani Congress Parby, which made the above-
mentioned vain attempts to make Pakigtan a secular Stats,
mads itself conspicuous for another brave attempt to
amend the Constitution of Pakistan. The Constitution as
drafted contains, it would appear, no Article, corrasponding

"to Arb, 22 in our Conatitution which provides for preven-

tive detention. But it does not contain any Article either
which forbids suspension of habeas corpus in peace-time
like the one to be found in the United States Constitution.
The Congress Party saw in the lack of such an Article a
grave constitutional defect, and the Secretary of the Party
moved an amendment for the purpose of inserting a provi.
sion in the Constitution that “ there should be no detention
without trial. ” Sesing that the amendment was not even
reptricted in scope, limiting its application to war condi-
tions, the Muslim League members of the Conslituent
Assembly mitst have felt that the Congress Party could
not be very serious about this and that its only intention
in pressing it was to-lower Pakistan in the estimation of
democratic countries. They must also have been wonder~
ing why, if the Congress was jealous of Personal Freedogn,
it had so outrageously betrayed-the principle in India,
whera not only was thers no provision in the Constitution

. to taboo preventive detention but there was an affirmative
' provision permitting such detention. The amendment

was consequently rejected by the Constituent Assembly
by 34 vois to 11. .

But this occasion was seized by the sponsors of the
Amendment in condemning the continued detention®in
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Jail for six. years of Eban Abdul Ghadur Khan, The
former Chiaf Minister of undivided Bangal, Me Fasloul.
Hagq, also topk this oocasion to condomn the Public Safety
Aots of Pokistan, It is not known that thess Aots are
mora obJucElon‘abls than the Pablic Safety Aots of India,
gnd the adJaotLVezs whioh he applied to the Pakistani Aota,
utrqclous and disgraceful,” would sesm to be quite apt if
applied to the Indian Aots also. But those matters, nut
baing_ puytlculurly relevant in the disoussion of the
Constitution, were not seriously oconsiderad by the
Constituent Assembly,
. . The whirligig of tine seems to babringing a ochange
In the polioy.of ruthlsss detentions that Khan Abdul
Qnyp.m was following in the North-Wost Wrontior
Province. Since Mr. Qiiyum has now ceased to ba Ohiof
Minister, It appears likely that there will ba a chango in
this polioy and that Khan Abdul Ghaffur Khan's brother,
Dr. Khan Sahib, who is held in detention in Abbottabad,
will at last be released, Such a move, if it inntorializes, will
of course ba widaly welcomed, buteven if it dves materia-
liza it will only show how dangarous it isto leave such an
essential freedom as Hreedom of Porson at the merey of
the Executive supported by the legislatura, oy ls the c.se
in India. It isfor the purpose of preventing such oubrages
on this basio libsrty that the U, g Constitution provides
that there ghall be no. preventive detention exocept In
emergonoies of external war or intornal robelllon, (‘I'hat
Dr. Kbhan 8ahib will obtain justice in the end asoins
probable beoause of a report that the present Governor of
the North-West Frontier Province has appointed a apeoiul
ocommittes to review all cases of datention, }

Human Rights and Fundamental Freedoms

URITED NATIONS DAY OELEBRATION IN POONA

On the occagion of the United Nations Day colobra-
tion held under the suspices of the Poona Branch of the -
Indian Council of World Affairs, Mr. Vazs spoke on
‘* human rights and fundamontal fresdomas,” the proserva-
tion of which intaghk, he pointed, was made under the
United Nations Charter an integral part of the work |
of the Security Council, the primary objest of whiol
was the maintenance of international poancs by rasort,
where necessary, .to collective seourity maagures. Tho
enactment of a Declaration of Human Rights was a first
step in this process, and inasmuch as the Deolaration
raceived the adhesion of all countries without exception,
it wag a satisfactory first step. But, Mr, Vaze said, though
this was satisfactory, by itesif it would be wholly in-
adequate since the Daclaratiqn was a mere statement of
aspirations without sanctions to put them Into eifeot.
The Declaration is now to he followed by a Covenant on
Human Rights which will have legal binding force for
thoge nations which will adhere to it. This international
law in respect of human rights, however, is likely %o be
most unsatisfactory (Mr. Vaze polated out) because it
loaves too many loopholes for national Governments to
exercise arbitrary powers, in respect, for instance, of
Freedom of Person and Freedom of Speech.

Mr, Vaze further remsrked that even if the Covenant,
contrary to expectations, became perfect, procedure laid
down for the implementation of the rights was thoroughly
inoffective. The Human Rights Committese which is to
be in charge of this implementation was to be only &
conciliatory body; it would as a fact-finding authority
inauire into any complaints brought to it about violations
of the Covenant and thereafter would offer its good offices: -
to the parties concernsd with a view to the qetﬁlpmenf-
of differences on the basis of respect for human rights and
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it would not be competsnt for the Committee to'go beyond
such- conciliaiion and adjudicate the issues involved.
Ner would any complaints be entertained by the Com-
mittee unless spongored by some State. That is to say,
ope State must lay a charge against another State before
the Committee will take notice of it. Private petitions,
submitted by even recognized non-governmental organiza-
tions, would be taboo. 1t was obvious ( Mr. Vage said)
that this procedure was doomed to futility, Either the
procedare would not be availed of by States, or alterna-
tively, if uged, would have the effect of exacerbating
international relationships. The representative of Belzium,
Mr. Kaeckenbeeck, well put it at the 9th session of the
Commission on Human Rights in May last. He said:
Before the implementation procedure could be
initiated, it was necessary to start a dispute betwesn
two States, which was precisely what should be
avoided, the more so since no procedure which did
not comprise proceedings before a legal tribunal was
a reliable means of solving such disputes. In addi-
tion, it was to be feared thay, faced with the alterna-
tive of embarrassing o friesndly State, many govern-
ments would hesitate to set themselves, up as the
protectors of foreigners anrd, hence, that protection
would bscome the monopoly of governments anxious
to aggravate friction.

Police Assault on Pressmen

CHARGE FOUND TO BE “ ENTIRELY BASELESS "

Mr. Justice P. B. Mukherjee, who was appointed by
the Wesat Bengal Government to inquire into the allegation
of a planned assault on pressmen in the Calcutta maidan
on 22nd July, has spubmitted a report of his inquiry, in
which he cleara the police authorities of all blame. He
points out that the pressmen themselves, in assembling
in a group of 40 to 50, committed a breach of the order
under seo. 144, Cr. P. C,, prohibiting a gathering of more
than five persons, and that they.further committed a breach
of the law in resisting the arrest of a reporter of
“ Swadhinta,” who was wanted by the police, He says:

The police did mnot obstruct or interfers with the
activities by closing any source of information
whatover to the press and the charge made by the
press, on this account against the police canmob be
sustained and is unfounded and misinformed.

The freedom of the journalist is an ordinary
part of the freedom of the subject, and to whatever
lengths the subject in general may go, s0 also may
the journalist, but, apert from statutary law, his
privilege is no other and no higher.

"I am of the opinion that the press certainly have
a right to go and watch attempts to hold a banned

' meeting and to wateh the police action to disperse
such banned meeting, That is not an illegal act.

‘What is illegal in this case is their congregation into

an assembly of more than five in one place, which

was not necessary for the purpose of watching and
reporting. :

Liberty of the press does mot give liberty to the
press to interfero with policemen on duty. If the
policeman is arresting a person wrongly, then it is
“for that person or for any cther to complain about

thig illegal arrest before a court of law. It is not for .
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his colleagues or his fellow-citizens to prevent tha

discharge of the duties by a policeman, however

ill-conceived tha action of a policeman might be,
Mr. Mukherjee found that neither the Commissioner of
Polies, nor the Deputy Commissioner of the Headquarters,
nor the other Deputy Commissioners or Assistant Com-
migsioners were in any manner involved in the agsault
or arrests that took place, which were due perhaps to some
plain clothes policemen who could not be traced,

Suppression of Pakistani Newspapers

Describing how the Pakistani press is suppressed,
tha *“Times of India’ says editorially in its issue of
9th Novembar about the anti-press laws of Pakistan:

They specially empower the Dominion Government
to stifle the fres discussion of external affairs and to
suppress the spread of information by foroing news-
papermen to disclose the source of their information
on: the penalty of being thrown behind the prison bars.

It cannot be said that these anti-press laws merely

disfigure the statute books, They have been used on

the slightest pretext. As the Pakistan Federal Union
of Journalists poinged out 1ast month at-its delegates”
meeting, the executive’s contempt for the press has
been shown so often and go arbitrarily that it has now
" grown into a menace to democratic government, For
instance, newspaper declarations have been refused
and oancelled. When publications are not banned
altogether, demands for a heavy security deposit
serve the purpose of strangling them. Pre-censorship
-has been resorted to. Journalists and even cartoonists
work under the ever-prasent danger of arbitrary arrest
on charges “ which could not stand examination
before an independent judiciary.” Among these
sustained efforts tostifle fre® and honest newspapers
are the attempts to *corrupt the press with favours
and financial lures and at times even with
intimidation. " . -

Y —

Abolition of Trial by Jury in U. P.

The U. P. Governmsnt inaugurated on 15th Qctober
what it calls “far-reaching legal reforms™ in the State,
one of these reforms being the abolition of the system of
trial by jury in the sessions court. ’ ’

The jury system of trial of offenders was brought into
offact in this State in 1924 but recently certain influential
quarters began to oppose this aystem, as they “thought it
was resulting in more acquittals than was desirahle in the
interest of law and order. The State Government appoint-
ed a Judicial Enquiry Committee and it recommitted the
abolition of the jury system.

Taking their cus from D K. N, Katju, India’s Homse
Minister who expressed the view that ecurts should not be
allowed to become courts of acquittal, the State Govern-
ment abolished the jary system, as the system .was tend-
ing to make the courts * courts of acquittal. * :

For some time controversy had raged round this
proposed reform and it was pointed out by critics that
abolition of the system was contrary to the spirit of
Panchayat Raj, which the State Governmentand India's
Home Minister so much applauded. :
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