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DETENTION WITHOUT TRIAL 
A NOTE· PREPARE~ BY THE AI..I..-INOIA CIVIL. LIBERTIES. COUNCIL. 

In view of the Til81lution to b~ tl~'e:t i'l P ~rliJ•IIIt&l con­
·<eerning tlle Preuantiuz DJien!ian A•nm~m~·•l A~l passed last 
year, the All-India Civil Lib3rties C JUnoil ~~~~ prep1red lhia 
Note/or di8tribulion amang Mtm~ara of P.Jrli<L'lBnt in the 
hope tl!.at it wilt, by preaenf.ing to t/iem a bird's·e:Je-vieto of the 
mryre important p1rticu.l1ra of tile Aet, fl~lp them_ to so111e 
J.iitle eztent in discua..o.ing the resolution. 

I.-GOVERNING PRINCIE'LES 
The importance of the rigbt t!> Freedom of Person, or 

the right ~o freedom from arrest and Incarceration without 
-access to courts to determine the validity of imprisonment, 
-canno~ be overrated. In one of his Gasper G. Bacon 
Lectures at Boston University for 1951-5Z, Professor 
:Zachariah Chafae, Jr., describes the Article in tbe United 
States Constitution-Art. 1 (9)(2)-which forbids suspen­
:eion of tbe privilege of the writ of habeas corpus "unless, 
-when in oases of rebellion or invasion, tbe public safety 
may require it,'' as "the most important human rigbfs pro­
:vision in the Constitution." Hegivespersonalfreedom pride 
·of place in human rights because, with tbe loss of that 
:freedom, all other freedoms (even the most innocent of 
them) automatically disappear. Thus it is tbe most funda­
mental of all Fundamental Rights, for, as Professor Chafee 
oSays, "When imprisonment is possible without expla· 
-nation or redress, every form of liberty Is impaired. A 
·man in jail cannot go to cburcb or discuss or publish or 
.assemble or enjoy property or go to tbe polls." 

It should be noted tbet it Is not merely tbe Federal 
iJonstitution of tbe U. S. framed as ea.rly as 17 89 which 
gives a conStitutional guarantee of personal liberty in the 
form of non-suspension of habeas corpus, but the constitu­
tion of every con1ponent State also gives it in so far as its 
own territorial jurisdiction Is concerned. The constituUons 

· -of some of these Sta~es were revised quitQ recently, of one 
State in 1947 for insta.nce, and yet in all of tbem the guar. 
antee has been maiptained intact. If it were the case, as 

In war-tim•, speech sh~ul-t be free, unle•s it ;., clearly 
.liable to cause direc! an'l dzn]~rous inlerferen~ w itl• tile 
-condud qf the W.Jr.- Professor C3afee In the "New 
.R,public" of i5th Novemhei: 1918. 

some per~ns occupying high places In Indlaaro known to 
hold, that this stringent provision about tbe socurity of tho 
person was embodied In the Fodera) <l~Jnstltutlon of the 
United States about a century and throe quarters ago In a 
fit of Idealism divorced from pro.otloal considerations of 
the neoessiUes of governinent und need not thorofare be 
held In overmuch resPGct by tbe statosmen of to-dt•Y, the 
States would certainly have dropped it from tile revll<od 
versions of tbelr own constitutions. The fnat of tho 
matter ie tbat tbe U. S. Constitution was formulated aCtor 
a bloody revolution when its framqrs oould not poBSibiy 
have been blind to the req11irements of nBtlonal Heaurlty, 
and that tbe provision was lnaorporatod in tbe Oonstltu­
tion only because tbe fro.mers were convinced tb!l.t It Wds 

an essential safeguard against arbitrary In vas! on of por­
sonal freedom, 

It ie true that constitutional withdrawal of the power 
to suspend habeas corpus except In certain narrowly 
defined circumstances from tlle oompetonoe of tbo log is· 
lature is a. peculiarly American doctrine. It has no 
counterpart In other constitutions, except In tb011e modelled 
on that of the United States ns for lnsto.nce that of the 
Philippines. In oountrles like the U nlted · Kingdom and 
its Dominions, where the legislature is sovereign and where 
for tbat reason no coustitutionalllmitatlons on legislative 
power are possible, ·there Is of courso no such provision. 
But the fact remains that there too the doctrine ·of tho 
United States Is rigorously adhered to in practice, viz., 
that habeas corpus cannot be suspended except In a. period 
of grave national emergency. In civil law countries like 
France where a declaration of the state of siege gives ox­
oeptional powers to the government in respect of curtail­
ing the Uberty of person, it is ordained that the state of 
siege cannot be enforced except In conditions whloh would 
warrant suspension of the privilege of habeas corpUs hi 
the United States. The propoaition can therefore be laid 
down that in no demoeratic oountry in the world Is per• 
sonal liberty likely to suffer In situations which do not 
partake of the character of emergencies such as those con­
templated In Art. 35! of ou' Constitution, the only dift'er­
eiloe betweea1 different countries being that In America tha 

-~ 
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result is secured by a constitutional provision and else- ' 
where by a rule of national policy which, however, in effect 
is no less· binding. India iH the only exception to this 
general rule. ' 

When Acharya Narendra Dev!<, while speaking on 
the Pre'\"entive Detention Bill in the Council of States 
last yeaT referred to the British practice ancl on its basis 
as k• d " ihe Government not to enact a measure like this 
in peace-time, " but " to reserve it for war-time only, 
when war ls either imminent or bas actually broken out 
or \\hen thre is ln!Er!lal commotion in aid of a foreign 
poweT, •' the Heme Minister put him off?y merelysta~ing 
that England is not India, and that wh1le England 1s a 
disciplined country, India is not." The obvious retort was 

t bat since India could not be a disciplined country witlrin 
two years, which is the period now fixed for the duration of 
the Act, and would take a very much longer time, the Act 
must in reality be almost a permanent meaqure. -Acharya 
Narendra D~va also referred. to the Prime Minister's 
speeches in which what the Prime Minister said in effect 
was that " Ideas and principles, which were sacred to us 
b efore our liberation, when we were fighting for the cause 
of the country's freedom, those ideas which were cherished 
by our people, and which formed part and parcel of our 
being, have become outmoded and we have no longer any 
use for them, " Freedom of Person was at one time 
sacred to US; it is nO longer SO, I 

• * * 
!I.-PURPOSES OF THE DETENTION A.CT 

The Detention Act is now retained on the statute book 
for employment in a wide variety of contigencies. Under 
it detention can be enforced for securing ( i) the defence 
and ( ii ) the security of India, and (iii) the security of 
any State in India. If this extraordinary weapon iN not to 
be given up altogether but is to be kept in the hands of 
Authority, 'its use should at least ba limited to the above­
mentioned three purposes, So limited in scope, the power 
to detain could be brought into operation only when the 
very existence of the community appears to the Executive 
to be in danger. But, under the provisions of the existing 
law, detention is not restricted in this manner. It can 
also be enforced for the sake of (iv) maintaining "public 
order," which, as the minu~e of dissef!t appended to the 
nport of the Select Committee on the 1952 bill by Mr. N. 
C. Chatterjee and those who joined with him pointed out, 
is "a term of the widest amplitude," enabling the Execu­
tive to make short shrift of tbe personal liberty of people 
even in minor affrays where only some police action would 
be warranted. It c~n also be enforced in the interest of 
( v) ''the relations of India with foreign powers, •' which, 
as Dr. H. N. Kunzru pointed out in his minute of dissent, 
would -enable the Executive " to detain a person because 
of his criticism of Indian foreign policy." It can likewise 
be enforced (vi) "for the maintenance of supplies and 
services essential to the community," i.e., it oan be 
enforced against such anti·sooial elements as profiteers, 
Jaoardsrs. Nd the like. No one donbts that these elements 

of society must be severely dealt with. "But, ~ as the 
Socialist members' minute of dissent said, "the ordinary 
Jaw of tte land should be enough to meet the menace of' 
theee clasEEe. Nol::cdy bas ever heard of a preventive 
cletention act l::eing enacted to meet such a menace." The· 
Act is similarly enforced against those who are being 
prcsecuted for criminal offences but in whose case the 
Executi:ve cernes to think that detention would be prefer·· 
able to prosecution on the ground that evidence agai~st the· 
accused cannot safely be produced in open court. One such 
case was referred to at p. ii: 283 .of the BULLETIN. This 
involves complete ·disruption of the ordinary processes of 
our syst.m of Jaw, which can on no·accou':'t oo allowed to 

take place. 
It is no doubt true that thllpublic at large feels keenly 

about any possible injustice being done to politicals on 
mere suspicion and is therefore critical of such detentions,. 

but it is generally tolerant when similar injuetice results in 
the case of criminals or" ould-be criminals in their being 
deprived of their P•JrSonal liberty without proper cause,. 

in tl'.e professed interest of protecting society from their 
nefarious activities. Advantage has been taken: by the . 
Government of this mass psychology in applying the· 
detention law to such anti·social· elements. But the 

· E xecutive is not otherwise defenceless against them. They . 
can be properly dealt with without having to discard th~ 
due process of law. On this point it would be well to take­
to heart pronouncements of eminent judges in the United 
States when they had before them cases of bootlegging. 
and such other conspiracies. For instance, Justice­
Brandeis said in Olnllltead v. United States, ~77 U. 8. 433: 
( 1927 ) : 

It is immaterial that the intrusion ( of the prohibi­
tion officers in the seizures they effected without 
authority ) was in aid of law enforcement. Ex:perience 
should teach us to be most on our guard to protect. · 
liberty when the Government's purposes are beneficent~ 
Men born to freedom are naturally alert to · repel 
invasion of their liberty by evil-minded rulers •. · 
The greatest dangers to liberty lurk in insidious 
encroachment by men of zeal, well-meaning but 
without understanding. 

Justice Murphy in Goldman v. United States, 316 U. S.12G: 
( 194 2 ) saicl, with reference to the Fourth ·Amendment to­
the U. S. Constitution concerning searches and seizures : 

Its protecting arm extends to all alike, worthy and: 
and uny;orthy, without distinction. Rights intended 
to protect all must be extended to all, lest th~y so fall · 
into desuetude in the course of denying ·them to the~ 
worst of men as to afford no aid to the best of men ill< 
time of need. 

Judge Cuthbert Pound said in People v. Gitlaw., 234 N.Y •. 
132 ( 1922 ) : -

Although the defendant may be worst of men •• -
the rights of the ·best of men are secured only as the · 
rights of the vilest and most abhorrent are>­
protected. 
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m.-THE ADVISORY BOA.RD 
The Advisory Board which in>estigates casas of 

_-detention has not baen given sufficient authority to 
-examine these cases thoroughly. The three essentials for 
.a proper functioning of any invastig,.ting bldy ara : 

-( 1) That full information concerning the circum­
stances in which detention has been ·ordered be made 
available; (2) that t3e detenu . be allowed to appear 
in person or by a legal repressntative to put forward 
his case; and {3) that. he ba enabled to call evidence 
and cross-examine witnesses. 

None of these pre-requisite• of a proper inquiry ara 
satisfied by our law, while all of them we.·e s•tisfied to 
tbe maximum extent by Regulation 18 B, 1939, of 
England and the procedure adopted under it by the Ad vi· . 
oi!Ory Committee. 

These will now be oongidered seriatim. 
1.-FULL INFORMATION 

Our Constitution Itself in Art. 22(6) authorizes the with­
balding of information considered by the detaining autho· 
Tity "to be againstthepublio interest to disolo~e," and this 
-constitutional provision i• reproduced in sec. 7 (2) of the 
Preventive Detention Act. Such aprovi•ion giving a special 
privilege to the Executive to keep back information dis· 
-closure of which i• thought to be against the public interest 
is not to be found either in the constitution or law of any 
.country- a privilege by which, as _the Supreme Court 
-said in the State of Bombay v. Atma Ram [ A.. I. R. 195t 
S.C. 157 ], " a wide latitude is left to the authorities 
in the matter of disclosure. " Tilat. the information 
-which is supplied in India to the detenu about the grounds 
-of his detention is not as full as it could be, even after 
making allowance for this extraordinary reservation, was 
graphically described by the Chief Justice of the Bombay 
High Court in this case when it was in the High Court 
( A. I. R. 33 Bombay 266 ) as follows: 

In all the matters which have come up before us, we 
have been distressed to find how vague and unsatis­
factory the grounds are which the detai,ning authority 
furnishes to the datenu ; and we are compelled to ·say 
that in almost every case we have felt that the grounds 
could have been ampler and fuller without any 
detriment to public inter~st. 

'The Suprema Court itself pointed ·out in tllis ve~y case 
•• that there has bean quite an unnecegsary obscunty on 
the part of the detaining authority in stating ths grounds 

·for the order. " 
Nor is necessary information withheld fro~ the 

detepu alone; it is capable of being sim_ilar!y w1thhald 
from the investigating body itself. For-though sec. 10 
-{ 1) of the Act allow~ tha Ad-tisory Bnrd. to call 
·for further information .th~n has b•en supphed ·to the 
detenu by the Government, no obligation has . been 

·placed on the Government to supply to the Advls.ory 
"Board the information the latter m>Y call for, ~van sub!ect 
-to the reservation about the withholding of 10formrt1on, 

non-disclosure of whioh is In the opinion of the de!tliniug 
authority warranted by "the public interest." The result. 
is that there is no guarantee that the d"etenu or e>an the 
tribunal itself will be in full possession of f<~ets whloh it 
is obviously necessary to know If itt•tica is to ba done . 

In this respect, Regulation 13- B presents a complote 
contrast. In the first placo, it did not contain the limit­
ing language appearing in seo. 7 (2) which wtUmnts 
keeping back any information on the ground of the public 
interest. In the second place, tho duty W<\S in express 
terins cast on the Advisory Committee to obl!lin from tho 
Government and furnish the dotenu " with such 
particulars as are in the opinion of the C3air.n111 
sufficient to enable ( tbe detenu) to present his o~sa." 
If this was the law, what Wd• the praotico? · ".Tuo 
Advisory Committee have before them all the evidence 
which is in the possession of the Secretary of State •' 
(Home Secretary in tbe House of C>m n>IH, 0Jt. 31, 
1939 ). ""It is the invariable practice of the Advisory 
Committee to put before ( the detonus ) , llS explioity ns 
they can. ali the faots which are known !lgalnst them" 
(Under Seoret~>ry, July 23, 1941 ). All that is in tho 
record of the Home Offioa hlld to be and was made 
available to the Committee, and through the Committee 
to the detenu, without permission being given to the 
Government to keep back ~>nything even h1 tile supposed 
interest of the public security • 

-It may be added that in Eire's Offonoe3 agalnit the 
State Act, passed in 1939 to combat widospread disorders 
detention without trial WllS permit.ted, but the law placed 
upon the Government an explicit obligation to make 
every kind of information without exception o.vnilable 
to the Commission appointed to investigate detention 
cases. The section in the Act providing for this Is quoted 
below: 

The Minister for Justice shall furnish to the 
Commission such information and documeqta 
(relevant to the subject-matter of such Inquiry ) Ia 
the possession or procurement of the Government or of 
any Minister of State as shall be ca.!lad for by tbe 
Commission. 

2.-LKGAL A.SSISTANCE 
Sao. 10, sub• sec. (3), of the Act forbids the datenu to 

appear before the Advisory Board by a legal practitioner, 
It was explained by the Home Minister that a detenu could 
take legal assistance in prepariD\1: his representation 
against tbe order of detention, but that after his case went 
to the A.dvisory Board he would have to confront the 
Board himself without tbe ald of counsel in making out 
his case. This ban on legal assistance is wholly unsus­
tainable and must be lifted. The practice In England in 
this respect is to be found in the following statement of tbe 
Home Secretary in the House of Commons on Dec. 10 
1940: . 

If the AdviSory Committee came to tile ~-"''lclusioll 
that in the circumstances of any case tbera wo~ld ba 



.W.:16 CIVIL LIBERTIES BULLETIN November, 1953 

advantage to the proceedings by the bringing out of 
facts and that this would result from legal assistance 
being available, that tribunal or Committee has the 
right to say that such legal assistance could be pro­
vided. • • • It is not the Home Secretary who settles 
whether legal assistance shall be available or not, but 
the Committee outside. (The Advisory Committee 
asks a legal representative, if the detainee h~~:s given 
him instructions,) to appear before them to give evi­
dence on behalf of the appellant or to assist the Com­
mittee on the appellant's behalf in the investigation 
of the facta of the case. · 
It is of course unthinkable that there could be any 

peace-time legislation providing for detention in the 
United States, but assuming that such a law could validly 
e:dst, the mere provision In it for denying legal assistllnce. 
would render the law unconstitutional on the ground that 
it deprived those who were affected by it of the due process 
of law. And this is .not a mere formal defect. The 
enforcement of such a provision necessarily vitiates the 
whole character of the inquiry. As Mr. C. K. Allen says 
in ''Law and Orders" at p. 239: 

Speaking from considerable experience of the exa­
mination of conscientious objectors, the present writer 
can say without hesitation that legal eid may rpake 
all the difference to that large class of persons who 
are inarticulate o~ discursive and quite unable to 
present their OjVn cases; and this must be so, however 
eminent, experienced or sympathetic the examining 
tribunal may be. 

3.-cALLING IN WITNE~SES 

The former prohibition as to the calling of evidence 
by the detenri and the croes-examining of witnesses is 
maintained. It has been loosened to this extent that the 
Advisory Board is now given power to obtain information 
"from any person, called for the purpose through the 
appropriate Government." How this would work in 
practice was thus explained by the Home Minister. If a 
man is charged with having committed e. prejudicial e.c\ 
at a certain place and on e. certain day. he may plead tlia\ 
he was on that day lying ill in a· differer;~t place, e. g., a hos­
pital in Madras, in which case it would be within the 
competence of the Advisory Board to write to the Madras 
Government suggesting that the superintendent of the 
hospital might appear before them, Although this is a 
relaxatiOn of the original prohibition inasmuch as it now 
eontemplates the possibility of any person other than the 

detenu (who too foimerly could not meet the Advisory 
Board) appearing before them, this will clearly not meet 
the situation, as it would seem that under the amended 
clause a detenu will not be in e. position to call character 
witnesses, for example, who in cases of imprisonment on 
mere suspicion of having committed or planned crimes 
are of the utmost importance to the detenu in defending 
himself against the charges. There was no such disability 
in England. The. practice that prevalled there was thus. 
describ£d in the statements of ministers in the House of 

Commons: 
(The Advisory Committee can) call in any person, 

who, in their opinion, may be able to assist in eluci­
dating the matter with which the Committee have to­
deal.-Home Secretary (Oct. 31, 1939). In some 
cases witnesses may be available, in others .not; and' 
where witnesses are available, it is for the Committee­
to decide whether the attendance of witnesses is nece~-­
sary.-Under Secretary (Feb. 13, 1941 ). Witnesses 
oan be cailed, and are called in many of these cases. 
-Home Secretary (July 23, 1941 ). 

Provision of such e. facility, it need hardly be said, is­
absolutely essential even in a semi-judicial inquiry, if 
the inquiry is to bring out the true facts. 

The major improvement which was made in the· 
Preventive Detention Act last year consisted in this : that 
the maximum period of detention in respect of any 
detention order in now fixed at twelve months under 
sec. UA. This provision of course does not debar ·the· 
making of e. fresh detention order, but such an order 

can only be ma&., as provided in sec. 13 ( 2 ), on .the 
basis of " fresh facts" that may have arisen after the­
expiry of tbe old order. 

IV-CONCLUSION 
This particular provision no doubt mitigates the in­

justice that is inherent in any measure which sends people­
to gaol not for "any proved but merely suspected wrong­
doing. But the whole point is that no one should be punish­
ed except for any. wrong-doing that is brought home to him. 
And the question one should ask oneself is: Why shoulc1 
it be necessary in this country to ·resort in peace-time to· 
extra-legal devices which it has been found by the experi­
ence extending over centuries to be wholly unnecessary­
in every other country .. But if the power of preventively­
detaining any person is not to be given up in its entirety, . 
the use of it should at least be limited to exigencies 
in which recourse to it is thought essential in order to; 
maintain the security of India or any of its States. 

SOUTH AFRICA'S TRADITIONAL POLICY OF 
SOCIAL SEPARATION AND COLOUR DIFFERENTIATION 

The United Nations thrse-man Commission of 
1D<i11UY appointed to study the racial problem in South 
..Africa haB"inade a good job of its report. It; has described 

.... 

in detail how racial discrimination extends to all sphereS> 
of \he domestic, social, political and economic life of th& · 
non-w bite population there, and bluntly characterising such: 
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discrimination as "fundamentally irreconcilable with 
human ,thinking,~· suggests that the Union Government 
hold a round table conference of all the raoial groups in 
the co~ntry to consider how a peaceful and constructive 
solution of the difficult racial problem can be achieved 
with 1-he help if desired of representatives of the United 
Nations. lt believes that if the Union Government wa3 
willing to review its racial policy and i-> accept, 
.. spontaneously and in complete sovereignty and inde· 
pendence," the co-operation of the community of nation~ 
it might "even now clear the air-and open a new path of 
justice and peace to the 'development of. South Africa 
within the United Nat ions. '• 

The commission has done well to emphasize tbs.t the 
racial differentiation which runs through all the aspects • 
of the government of South Africa is not something which 
was enforced for the first time by the Nationalist Govern· 
ment of Dr. Malan when it came into power in 1948, though 
this Government has given the doctrine a new name, . viz., 
apartheid, and is pursuing it with the greatest possible 
vigour. It Is a doctrine which in its essence has been 
accepted by all sections of the whites as necessary for 
the development of the country and for that of the non­
white papulation itself. The doctrine lays down that 

( racial segregation) is a desirable end, likely to 
promote the parallel development of the various 
ethnic gr<>ups and constitutes the best method of 
subsequently achieving equal opportunity and possibly 
equal standard · of living for those groups. The 
doctrine is based on the- theory that the white race, 
as the lleir to Western Christian civilization, is· in 
duty bound to maintain inviolate and t.o perpetuate 
its position in Western Christian civilization and 
must at any cost, although in a numerical minority 
( of one-fifth ), -maintain its' dominating position 
over the coloured races. It refutes all dogmas of oivio 
equality and, therefore, cannot grant ( non-white 
groups) the political rights which the white popula­
tion enjoys and confer on it the management of 
p~blic affairs. , .. The alleged purpose of tbe policy 
is to extend, to a population subjected to strict 
discrimination and having a very low standard of 
living and very limited opportunities for development, 
eventual opportuniiies equal to those enjoyed by, 
white people. 

Differential· treatment of non-Europeans and their 
separation from Earopeans bas been the traditional policy 
of white South. Africa pursued by all political groups for 

'300 years, though this separation with its attendant 
inhibitions is now being carried to its uttermost length 
by the Nationalists. Soon after Jan can Riebeeck landed 
on 14th October 1652, he issued proclamations prohibiting 
Hottentots from doing ·this, that and the other which 
Europeans were free to do. Lord McCattney in his first 
proclamation of 7th July 1797 ordered the Natives in the 
Eastern Province to carry passes. lt was the first Pass 

L:J.~ enacted in the country. It was followed by a regis. 
trn.t10n law. The natives wera prohibited in those early 
years from carrying on tbe sale of liqnor or trl\dinl': in 
firaarms. In its first constitution of 1858 the TransvMl 
~epub!ic declared itself to be in favour of racial ineqnn\ity 
In these unambiguous words: 

The people refuse to allow equality between non; 
European and European inhabitants in tho Church ·or 
in the State. 

The Transvaal Parliament thereupon adopted a resolution 
prohibiting cojoured people from living in cities. 'l'he 
constitution of the Orange Free Stnte says: 

The citizens of the Orange Free Stnto •hall consist 
of all white persons in the State. 

Tbu•, a•coloured person or a native WI\S not even rocogni~­
ed as a citizen of the Republic. An Act of 1893. plncod 
coloured people in the State in locations. A st~tute 
prohibited coloured people from possessing hmd in tho 
State. This colour bar was included in the constitution 
after Union in another form. The constilutlm1 prov!Uos 
that non-Europeans cannot become members of either 
Hause of Parliament. Constituimcles nro based on tho 
number of European voto.rs alone. Non-Europeans hnvo 
no franchise in the northern prov !noes and they are to 
be represented In all provinces in Parliament by European 
senators. Racial discrimination being thus recogni•ed 
in the Constitution, a number of laws have been pas•ed 
involving the colour bar. Among them tho most 
prominent are: the Native (Urban) Arons Act; tho 
Native Taxes and Davelopment Aot; the Minoa nod 
Industries Act, which closes certain industries to natives; 
thr Liquor Act, which prohibits natives from participating 
in the liquor trade; the Native Laws of 193G: and the 
Indian Act of 19~6. The result Is that the statute book 
is honeycombed with differential legislation und tho 
separation now runs through the entire social life of South 
Africa in all its parts-it extends to clubs and soclet!e•, 
the churches, the schools, public vehicles, hospitals, places 
of burial, pla:Ygrounds, and everywhere. All these Jaws 
were passed before the Nationalist Par:~~ bad appeared on 
the scene, thus demonstrating that a colour bar Is not 
a policy restricted to tbe N atlonallsts, but Is the policy 
of all E•iropean groups. Only the Nationalists enforced 
it more blatantly than others. 

This was brought out most clearly in the recent 
discussion of the Reservation of Separate Amenities Bill 
introduced by the Malan·qovornment as a result of th~ 
Appeal Court's decision of· 23rd March 1953 In tho so· 
called Cape Town waiting room case. A magistrate's 
court of Cape Town acquitted a native named• Lusu who 
had gooe Into a waiting-room reserved for Europe>ns at 
the Cape Town Station and had refused to leave when 
ordered to do ·so by tbe police,' He was prosecuted under 
the Railway Act and at hls trial evidence was led to 
sbow that the facilities provided for natives at the station 
w•re not similar to those provided for EuropePjls, and. 
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the magistrate, In effect, found that that was so and that 
there was Inequality of treatment; and on that ground 
he held that the relevant provision In the Act was void 
in that particular case and that there could be no -con vic· 
tion. On appeal the Appellate Division of the Supreme 
Court held : • 

The Railway Administration may not, when reserv­
ing Railway premises as waiting rooms for the 
exclusive use of males or females of particular races 
or different classes of persons.,., exercise unfettered 
discreUonary rights and powers when the exercise of 
such rights and powers may result in partial and 
unequal treatment to a substantial degree as between 
such persong, races and classes. 

Because the decision took the bottom out of all such 
differential statutes and regulations, the Government 
brought forward a comprehPnsive bill permitting separa· 
tlon In all kinds of reservations on public vehicles and in 
public places even If the separation resulted In inequality 
and injustice. And it must be remembered that even all 
the Opposition parties fully recognised that the law on 
this subject a~ interpreted by the highest court In the land 
must be altered to permit the granting of une11ual facilities. 
If the Opposition parLies opposed' this particular bill, it 
was only on the ground that it was too drastic. But the 
principle underlying separation was fully aooepted by 
them, Mr. Lawrence, when opposing the bill on behalf of 
the UnUed Party, began by saying that in South Africa it 
" Ia enahrined in our hearts and Is enshrined In our laws." 
He explained the position of his pBrty in these words : 

This bill seeks to crystallise the time-honoured 
tradition In South Africa of social separation. It ha1 
become part and p~roel of South African Society. It 
Is enshrined in our laws, It is the policy of the 
United Party and It Is the policy of the Nationalist 
Party. The provieion of ssparate amenities for the 
different races Is on the basis of goodwill and under· 
standing and the relative needs of those races, having 
regard to the olroumstances of each particular race. 
That ie the traditional background. 

Sir, we recognise thie, that in carrying out that 
policy there may be a need for partiality; there may 
be a need for partiality In fact and partiality in 
administration. We realize that, having regard to 
the set-up of our people, the different racial groupe, 
and the olrcumatanes and the extent of development 
of those groups, it is not practicable or wise or 
necsseary to give exactly the same facilities to every 
section. One cannot go round with a tape measure and 
measur11 up whether one waiting room is the same size 
as another. There must be partiality in faol. 

Similady, Sir de Villiers Graaff, Leader of the Labour 
Party, supported the principle of the bill. Only the 
Liberal Party, of which Mrs. Ballinger ie the Leader, 
opposed the bill on the ground that it was based on an 
entirely: untenable principle, viz., ~f socal separaUon. 
•• I shalfnot be party to legislation," she said, " which is 

going to enshrine on our statute book a blanket provision 
of this kind that allows this Government or any govern· 
ment for that matter to treat sections of our community 
on a discriminatory basis. " 

The bill allows all the statutory bodies, viz., the 
Union Government or the provincial Administrations, or 
the local authorities, to institute, for instance, ample 
amenities for Europeans without providing any amenities 
for non-Europeans, or If any amenities are provided for 
the latter to provide them to a very limited extent, thus 
making an obvioull and possibly an unwarrantable 
discrimination between race and race. To this the United 
Party and Labour Party did not in principle object. What 
they objected tO was that the bill allowed such discrimina• 
,tion not only on the part of these statutory bodies, which 
might be expected to act with a sense of responsibility, 
but also on the part of any private persons. A banking 
house, for instance, may put up a notice that a particular 
counter was reserved for Europeans, and if a non-European 
went to that counter, he would not only be liable to 
be ejected from it, as would · have been the case 
before lhie bill, but would also be liable to a penalty of a 
fine of £ iO or imprisonment for a period of three 
months for disobeying the notice. The bill in fact creates 
this new offence of disobeying such discriminatory notices 
and, what is worse, all~ws even private persons, the owner 
of a small tearoom for mstance, to create this new offence 
and have the persons committing it criminally puniehed. 
In order to ensure that the discriminatory provisions of 
the bill will be adminietered with discretion an amend· 
ment was proposed by Mr. Lawrence to provide that 
separate facilities might not be reserved for members of 
any. particular raoe;. " unless it can be shown, in any 
partJoula~ ossa, that,Jt would . be manifestly inequitable 
or caprioJoua " not to extend such facilities to other races 
also (the burden of proving the " manifestly inequitable 
or ca?rioious" nature of the arrangement falling on the 
aggrieved party ), and-that if any facilities are provided 
for other races, they " shall be of such standard extent or 
quality as shall have due regard to their n~mher and 
standard of civiliza.tian. '' The Government of course 
opposed the amendment. While the Government gave 
an assurance for what it was \'{Orth that the bill would b 
applied fairly and justly, it refuaed to accept any I ega~ 
obligation In the m_at~r,. ~~r the whole object of the bill 
was · to oust the JUrlsdJohon of the courts from any 
diecrlminatory measure that would be brought into foroe 
The support that the blll received f1-om the two main• 
Opposition parties in so far as the fundamental principle 
underlying it .is concerned shows that social separation 
and racial discrimination, which the U. N, Commission of 
Inquiry into Racial Relations roundly condemns, is 
common ground between au political parties of South 

·African whites. 
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NOTES 
Loyalty Oath by Tenants 

REQUIREMS:NT INVALIDATED AS DENIAL OF 
DUE PROCESS 

In accordance with what Is called the Gwinn amend­
ment passed by Congress in December last year, which 
provides th~t no .tenant may occupy low cost housing 
under the 1937 Hoilslng Act who belongs, or a member of 
whose family belongs, to an organization list.ed as 
"subversive •' by the Attorney Ganeral, the federal Public 
Rousing Administration has directed the housing 
authorities in the States to take from tenants In all 
federally support.ed bolising projects an affidavit tbat they 
are not members of any of these subversive organizations. 
Pursuant tO this, the New York City enforced this require· 
ment on Its citizens.. A resident of the city's Brooklyn 
houFing project, Mrs. Rebeck& Peters, sued the authority 
oonoerned on the ground tba.t his action was " capricious, 
arbitrary a.nd unreasonable.'' . 

The Supreme Court of tbe New ·York State bas ruled 
that tbe PHA's action in requiring the affidavits deprived 
tenants of the .due process guarantees. Mr. Justice 
Martusoello observed that in attompting to exclude sub­
versives from bous!ng projeote, Congress actually excluded 
all persons who' are members of organizaUons that are 
designated subversive by the Attorney General, and 
pointed out that the federal Supreme Court has questioned 
the constitutionality of the way In which the list was 
eompiled. He then continued : 

Such a legisla.tive mandate should be based on a 
finding that the organizations list.ed have been found 
to be subversive ~fter a hea.rlng granLing all the 
safeguards of due prooeas as un'aerstood by our courts 
since the time of the adoption of the federal Constl· 
tution. No such hearing is providsd by ElCeoutlve 
Order 9835 [ the Loyalty Order ] nor by the Gwinn 
amendment. . 

Thus enforcement of the loyalty oath in housing has been 
blocked in the biggest city of America. The American 
Civil Liberties Union assisted in this oase, and U has 
brought several test oases oba.llenging the oonstnutionality 
of the amendment. 

The American C. I. D. 
PRA.ISED BY CIVIL LIBERTIES BoDIES 

Our Criminal Investigation Department continues to 
be as unpopula.r now as it was under Britieh rule, but wha.t 
corresponds to tba.t department in the United Stat.es, viz., 
the Federal Bureau of Investigation is not only not so 
unpopular but is thought essential for the preservation of 
civil liberties. In fact, the American Civil I.iberties 
Union :had occasion ·recently to defend FBI against an 
attack by the Governor of Pennsylvania for .the FBI's 
probes into vio!at!oQ.S of civil rights in States. For FBI, 
along with other Investigation work, makes it its business 
to find out, strange as U may appear to us from our elCpe• 

rienoe of CID under the present at wall ns tbe former 
regime, If any State Government bas Infringed upon civil 
liberties guaranteed to all citizens by the Federal Constitu. 
tion. The Pennsylvania Governor attl\Oked FBI not for 
following any unjust investigative procedul'tu, but for 
coming on to the scene at allln respeot of tllo doing~ 
of States. 

To. this Mr. Malin, 8lCocutive director of ACLU, 
retorted that federallnve;tlgatlona were no infrlngemont 
of the States' pollee powers lnasmuoh as the Stntos were 
left free to oonduot their O\vn Inquiries. He said : 

Certainly the federal government ha• the powor to 
protect its citizens from deprlva.tlon of their rl~Jhts, 
and when snob oooa•lons arlsa I~ Is Its du~y to act. 
The sole reason for federal Intervention Is usually tho 
fallure of state agencies to act In oosos whoro 
Individual rights may have been Invaded, and FBI, 
over-all, baa made an excellent record of enforcing 
these oonsL!Lutlonal rights. We submit that 
increased a.nd Improved implementa~lon of tho rights 
grant.ed under our Constitution should be the goal of 
public officers. These rights a.re the cornerstone of 
our free society and must be continually reinforced If 
we are to maintain our freedom. 

Th~ Unlt.ed States Government has sot up a speollll 
agency to see tha.t the oivll rights of people are: enforced, 
but our Government cannot be persuaded to take any 
special Interest In the preservation of these rights. Tllo 
only Interest It takes seems to consist In passing repressive 
laws like the Detention Act and Press Aot for enforcement 
in all the states. 

----------~~~~~~---HABEAS CORPUS PETITIONS 
Supreme Court Releases Four Detcnus 

A division . bench of the Supreme Court on Hth 
October ordered the release from det.entlon of Ohannappa 
C. B. Onkarnath, R. L. Patll, R. M. Bel wadi, managing 
editor of'' Nava&baktl," a Kannada weekly published from 
Davangera in Mysore, and Savalgl (all stated to be 
members of the Akband Karno.taka Ro.jya Nirman11 
Parishad, an organization for the formation of tho 
Karnataka State), allowing their habeas corpus petitions 
on the final bearing. 

All the petitioners were ·arrested on 7th August a.t 
Hubli and detained under tbe Preventive Det.en~lon Act 
on the orders of ~he district magistrate of Dbarwar. It 
was stated that these patltloners addressed a public meeting 
on 23rd July at Hubll and urged the starting of satya­
graha on 9th August in aocordaooa with tb~ directions 
of what was called the Action CommUtes of the Parlshad 
for thuealizatlon of the Karnatalt Stat.e. 

M~. Justice VIvian Bo•e delivered the judgment of the 
Court. Their L"dshlp3 held that the mere fact that tho 
petitioners addreseed a meeting asking the people to start 
satyagraba was " in Itself innocuous. '' 
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"n can only be made relevant· when tacked on to the 
second allegation, namely, that the Action Committee met· 
on 26th July and at that meeting the petitioner Vedamurti 
ltagi proposed certain measures, some of which advocated 
violence. '• But so far as the petitioners Cbannappa, 
Onkarnath an~ Patil were concerned, the Court stated 
" there is no allegation that they advocated violence or 
associated themselves in any way with Itagi. The affidavits 
of these peti~ioners state that actually the Action Commi­
ttee rejected Itagi's proposals and this al!egatio1;1 is not 
denied in the counter-affidavit filed on behalf of the 
State." Their Lordships said it was evident that the 
Action Committee, so far from advocating or countenanc­
ing violence, was against violence. The grounds of deten­
tion served on these petitioners were thus irrelevant. 

Dealing with the petition of Savalgi, tbe Court held 
that his case was governed by an earlier decision of the 
Court in Ram Krishna Bbaradwai's case, as one of the 
grounds of detention was vague. 

The Court, however, refused to allow the petition of 
Vedamurti Itagi, another member of the Parisbad and 
editor of" N etaji, " a Kannada daily of Davangere. .The 
allegation against him was that he bad published in his 
paper a plan of action which, if adopted, would lead to 
violence and, subsequently, he proposed this plan before 
the Action Committee of the Parisbad. Their Lordships 
said that it was clear froin the facts set out in the 
grounds of detention that some of the matters he was 
urging, such as cutting of telegraph wires, "are bound 
to result in violence.'' 

- ----
Vagueness of Grounds 

On lOth November 1952 Wancboo 0, J. and Bapna J 
of the Rajasthan High Court (Jodhpur Bench) allowed 
the habeas corpus application .of Durg Sing who bed been · 
detained under sec. 3 of the 1950 Preventive Detention 
Act. The detenu was supplied with five grounds of deten­
tion, all of which the. Court found were vague, only some 
more vague than others, and ordered the applicant to be 
released. 

The Government Advocate, in contending that the 
grounds were not vague, cited Devisingh v. the State of 
Rajasthan (A. I. R. 1952 Raj. 171), in which the Judge, 
relying on the State of Bombay v, Atma Ram (A. I. R. 
1951 S. C.157), rejected the contention that the grounds. 
were vague. This Supreme Court judgment bas· in the 
present case been thoroughly canvassed by Their Lord­
ships. To show that there was misapprehension on the 
part of the Judge of the effect of Atma Ram's case they 
have quoted the following among other excerpts from 
the Supreme Court's judgment: 

If, on reading the ground furnished, it is capable of 
being intelligently understood , and is sufficiently 
definite to furnish materials to enable the detained 

-perspn to make a representation against the qr<ler. p.f . 
detention it cannot be called vague. .. , ,. It, is but . 
right to emphasi~e that the communication made to. .... . 

the detained person to enable him to make the repre­
sentation should, consistently with tbe privilege 
(given to the Government) not to disclose facts which 
are not .desirable to be disclosed in the public interest,. 
be as full and adequate as the circumstances permit. 
and should be made as soon as it can be done. Any 
deviation from this rule is a deviation from the 
intention uqderlying Art. 22 (5) of the Constitution. 

In the instant case.Their Lordships said: "This· appears. 
to us to he that class of cases which are covered by the· 
following words·in Atma Ram's case: 

In certain casee that argument may support· the· 
contention that having regard to the general -language­
used in the ground he ( the detenu ) has not been 
given the earliest opportunity' to make a representa-
tion against the order <?f detention. · 

It inay he mentioned that even up to to-day, no further­
particulars have been supplied to the applicant, and the­
defect of vagueness in the grounds originally supplied haB­
never been made good, We ·are, therefore, of opinion 
that the applicant is entitled to be released . as there has 
been an infringement of his fundamental right under the-. 
second part of Art. 25(2) of the Constitution." 

On 29th O~tober Mootban and Sapru JJ. of the 
Allahabad High Court allowed a habeas corpus petiti<>n 
of Mr. Pram Datt Paliwal, a labour leader of Agra, who 
was detained in Agra under the Preventive Detention Act•. 
Their · I.ordsbips held that certain grounds of detention 
furnished to the detenu by the aut.horities were vague and 
not in accordance with law, and that his d•tention was 
therefore illegal. They ordered· the petitioner to be 
released from detention. 

• 
THE RIGHT TO BE HEARD 

Essentials of Procedural Due Process 
DISREGARDED IN A PROHIBITIVE ORDINANCE 

Mr. Madanlai Kapur was giving performances of 
shooting by pistol at coloured objects on a board, and the 

· district magistrate of Kotah issued an order, under sec, :> 
of the Rajasthan Dramatic Performances and Entertain­
ments ordinance of 1949, prohibiting such performances 
on the ground that these garries of pistol shooting wer<> 
!nerely games of chance and were likely to deprave and 
corrupt persons. Thereupon Mr. Kapur made a writ appli­
cation in the High Court of Rajasthan, contending that. 
sec. 3 of the Ordinance which confers power upon district. 
magistrates to prohibit any entertainment which in their 
opinion •• is likely to depra"l'e or corrupt persons '• present 
at the entertainment; without giving the person 
concerned an opportunity to nave any ·kind of hearing. 
was ultra vires inasmuch as it 0imtravened the provisions 
of Art. 19 (1)· (g), which 'guarantees-to all citizens the 
rigbtr " to· practise any prof~~si'on or i!o · carry ' . on aily 
occupation·, trade; or business. '' ~ · · 

'.·• 
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Ranawat and Dave JJ. on 22nd October 1952 allowed 
the application, holding that sec, S of the Ordinance 
imposes an· unreasonable restriction on the fundamental 
right enumerated in cl. (g) of Art. 19{1). Relying on judg­
ments in Khare v. the State of Delhi ( A.I.R. 1950 S.C.211), 
Tozamal · v. the Government of West Bengal ( A. I. R. 
1951 Calcutta 322 ), Ismail v. the State of Orissa 
{A. I. R. 1951 Orissa 36 ), V. G. Row ·v. the State of Madras 
{A. I. R.1951 Mad.147 ), and Jayanti!al Laxmishankar v. 
the State of Saurashtra ( A. I. R. 1952 Sau. 59), Their 
Lordships concluded : 

- The essential requirements of procedure ordinarily 
are: 

(1) that a notice should be given to the person 
against whom an order (of a prohibitive character) is 
made; 

(2) that an opportunity should be allowed to him 
to make a representation; and 

(3) that there should be some authority or tribunal 
-to consider the representation, if any, made by the 

poraon against whom an order is made. 
They allowed that in oases of emergency it might not 
be possible to give notice before making an order, for 
instance in case of an epidemic, but that notice ought to 
be given in such cases after the order to enable the person 
concerned to make a representation. It was contended by 
the Government Advocate that an opportunity to make a 
representation would be available to the petitioner at the 
time of the trial that would follow if, ignoring the district 
magistrate's order, he had proceeded to give his perform­
ances, whereupon be would have been prosecuted for the 
offence of contravention of the order; and that at the trial 
it would have been open to-the patitioner to'challenge the 
validity of the order. Their Lordships saw no force in this 
contention: In the West Bengal case cited above it was 

, observed by the High Court : . 
· · The fact that an aggrieved person may move the 

court under Art. 226 of the Constitution will not in 
our opinion be sufficient to regard provisions restri?t­
ing fundamental rights as reasonable.. The restr1c· 
tive provision itself should prima facie indicate whether 
such restriction is reasonable or not. . 

· Their Lordships thus came to the conclusion that sec• 
3 of the Ordinance ( and some other sections connected . 
therewith ) " do not come within the limits of teasonable· 
ness of c!. 6 of Art. 19 of the Constitution," which saves 
reetrictions imposed "in the intersts of the general public," 
and quashed the district magistrate's order, . _...,. 

A similar case was decided in the Allahabad High 
Court on 16th September last. A cloth-dealer of Kanpur, 
Ra.meshvar Prasad Kedar N atb, was refused by the 
district magistrate of Kanpur a license to buy and sell 
cotrolled cloth required under the U. P. Co11trolled Cloth 
and Yarn Dealers Licensing Order,l94.8, after having bsen 
given a license for the previous three years. It appearad ' 
that the refusal was based on the ground of an alleged 

contravention by the cloth-dealer of ol. 2~(1) of tbe Cotton· 
Textile (Control) Order, 19~8. the operation of which W:IS 

subsequently stayed by an order of the High Court. 
On an application for a writ of mandamus Mooth:lln 

and Sapru JJ. quashed the district magistrate's ordur 
cancelling the license and directed tb~ magistrate to 
cnnsider the petitioner's appliootloo for the renewal of his· 
license on its merits. Mootham J.,ln his judgment, mid it 
was common ground that in this ca.se the petitioner was 
not afforded an opportunity of being beard. He held tim~ , 
the order of the licensing autb.ority, even though It was au 
administrative order, was one which they should quash In· 
the exercise of their powers under .Article 226. 'Ho could 
see no harm which would happen to the licensing nuthorl· 
ties from hearing the person before tlley subjected him to · 
a disadvantage so grievous as the loss of his rigllt to Ol\fry · 
on business. Sapru J., In his concurring judgment, rofurred · 
to Art. 19(1)(g) of the Constitution guaranteeing tile right 
to carry on any trade or business and said that a llct•nso 
for the carrying on of such a trade or business could noh 
be looked upon as a mere privilege which was within the 
unfettered discretion of tile executive autbority empoworod 
to grant it. . , 

Another case of the same kind as the previous one wns 
decided by the same divisional bench of the Al!ahnhlld 
High Court on the same day, Mr. Bllakt Slliromanl, who 
owns a building In Motilal Nehru Road, Allahabad, nmde 
a writ petition, in which it was complained that the rent 
control and eviction officer bad allotted a part of the 
building to a tenant without consulting him, a~ required 
by rule 7 of the Control of Rent and Eviction Rules. 
Mootban and· Sapru J J. quashed the allotment order and 
directed the officer concerned to make a fresll allotment of 
tho premises in dispute after complying with tile provi­
sions of Jaw. 

In Their Lordships' opinion the purpose of this rul<> 
was to avoid, as far as possible, the friction and diffioultios 
which might arise in these cases In which the owner had, 
in effect, to share his house with a tenant of whom for 
some reason be might disapprove, and that when the rul<> 
provided that the rent control officer should "consult th" 
owner, •' it meant that the owner had to be consulted as t() 
the suitabllty of the proposed tenant. It was clear in this. 
case that this was not done. 

--------------~~-------QUARTERING OF SPECIAL 
POLICE 

Writ of Prohibition 
APPLICATION ALLOWED BY THE RAJASTHAN 

HIGH COURT 
After a dacolty in the village of Nanan in Bllar~> 

tahsil in 1948, an additional police force was quartered 
on the village for nine months and the cost of maintain• , 
ing the force was ordered to be recovered from Mr. Rani it 
Singh, the jagirdar of the village, by attaching half of 
his village till the whole expense was recovered. 
Mr. Ranjit Singh applied to the Rajasthan Hlgb Oourt · 
( Jodhpur Bench) for a writ In the nature of prohibltlo~~> 
forbidding the State of Rajasthan and the Inspector General 
of Police from recovering the cost of maintenance. ..,. 

He advanced two grounds : (1) that since no notifica-J 
tion was issued, as required by sec. 15 of the Marwar Police . . .. 
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Act, 1948, declaring Nanan to be disturbed or dangerous, 
the order for recovery of what amounted to a punitive tax 
we• illegal; and (2) even if such recovery was permissible, 
the money could be realised only as provided in sec, 16 
of the Act and that it was not open to the Government 
to attach· his jagir and realise the amount ~Y such 
attachment. 

It was contended on behalf of the Government in 
ngard to ground (1) that though a notification had not 
been issued, such a notification was only directory and not 
mandatory and that non-observance of the provision of 
sac. 15 did not in any way invalidate the State's authority 
to realise the cost of the additional police. With regard 
to ground (2) the Government contended that sec. 16 did 
not exhaust all the remedies available to the State for 
recovering the cost and that it could be recovered in any 
other manner provided by law, without stating, however, 
which was the provision Qf law under which recovery 
could be made by attachment of the jagir. 

Wanchu 0. J. and Bapna J. on 8th December 1952 
allowed the application and directed that the cost of the 
additional police be not realized from the applicant. 
Their Lordships said that, according to the scheme of the 
Act, a notification " is the basis of all further action by 
Government in connection with the quartering of addi­
tional pollee.'' The reason why the legislature required it 
was that" in order that the inhabitants of that area might 
·know that they were to be saddled with the responsibility 
for paying for the additional police, it was necessary to 
provide for some method of publication .••. If the in­
habitants know of such a proclamation and their liability 
to pay for the additional police, they may take steps to 
ilee that the circumstances which led the Government to 
make the proclamation disappear as soon as possible so 
that their liability ( to pay what in a sense is· a punitive 
police tax ) may be reduced to the minimum ...• The 
publication of the proclamation ..• is of the essence, and 
unless this is done no recovery can be made of the cost· 
of the additional police. In this view of the matter we 
are clearly of opinion that the scheme of sec. 15 itself 
shows that the provision as to publication of the proclama. 
tion , .. is mandatory and not directory and that 
compliance with It is essential before liability can be cast 
on the landlords or inhabitants of the area." 

Their Lordships also upheld the argument of the 
applicant in regard to the method of recovery. Tbily 
~emarked that if immoveable property of the person who 
was to pay the cost was to be attached, the procedure was 
that the collector of the district should apply to the civil 
court for execution according to civil process. Realization 
of the amount by attachment of the jagir of the applicant 
was not justified. 

COiv,lMENTS 

. Accent on Religion 
in the Pakistani Constitution 

In the constitution-making that is going forward in 
:Pakistan's Constituent Assembly religion has been stressed 
.overmuch, which is perhaps due to the origin of the 
:Pakistan State, the State having been carved out of India 
.on tbe sole basis of the religious factor. . 

Islamic Republic of Pakistan 
Ths Assembly has declared in the preamble of the· 

Constitution that the country shall be known as the 

"Islamic Republic of Pakistan, '' and that Islam shall be 
its State religion. This has naturally given rise to the 
fear that tb.eocracy will be established in the country, 
tending to foster religious fanaticism. . That this is 
wholly opposed to the concept which Mr. Jinnah, in every 
sense the father of Pakistan, had is shown by the 
following words he used in his first address to the 
Constituent Assembly : 

You may belong to any religion or caste or creed, 
That has nothing to do with the buainess of State. We 
are starting with this fundamental principle that we 
are all citizens and equal citizens of one· State. We 
should keep that before us as our ideal and you will 
find that in course of time Hindus will cease to be 
Hindus and Muslims would cease to be Muslims, not 
in the religious sense, ·because that is the personal 
faith of each individual, but in the political sense as 
citizens of the State. 

The_ Quran to be Followed 
The Islamic nature of the State has been further 

emphasized by a provision in the Constitution that it 
would not be competent for any legislature "in Pakistan to 
enact laws repugnant to the injunctions of the Holy 
Quran and the Sunnat, which is the traditional law based 
on the precepts of Mahommed. This was naturally. opposed 
by the Hindu members, who brought forward an amend· 
ment making it cl~ar that the personal laws of non­
Muslims will not be.covered by the provision. But such 
a saving clause was rejected by the Assembly. It should 
be noted that two Hindn members of the Assembly who 
are· associate members of the Muslim League Party 
voted with their co-religionists in the Opposition on this 
amendment. Thus ~he decision not ta exempt the personal 
laws of non-Musllms from the scope of the provision 
as passed was the decision of the Muslim members of the 
Assembly alone. 

The Assembly has agreed to provide in the Constitu­
tion a clause saying that interpretation of the Quran 
and the S?nnat of one sect shall not be binding on another · 
sect. Th1s clause would seem to guarantee religious 
freedom for all the different sects of Islam but non­
Muslims are left without any guarantee that th~ir personal 
laws would not be affected _by the provision. The only 
assurance they have received from the constitution­
makers is a statement by the Law Minister that "we will 
not impose Islamic laws on non.Muslims''' and a clause. 
has been inserted which says that non-Muslims are free 
to amend their personal laws. But Hindu members are 
still apprehensive that this would not adell,uately protect 
them. 

One saving grace in this provision · which re-asserts 
the Islamic nature of the Pakistan State is that it will be 
for the Supreme Oourt to determine which laws enacted 
by a legislature are repugnant to the mandate of the 
Quran and the Sunnat. The Basic Principles Committee 
had recommended that a Mullah Board to be set up for 
the purpose should finally decide on the question whether 
any particular law is or is ~ot repugnant to, the . Quran or 
the Sunnat. But the Const1tuent Assembly rejected this 
~ecommendatlon and has now made the judiciary the sole 
JU~ge. of whether.an enactment is contrary to the basic 
prm01ples of an Islamic society. This is a very wise, 
and one may say a brave, decision .for the Constituent 

. Assembly, knowing as every one does bow extremely 
narrow the Mull~hs are in tlleir general· outlook and yet 
:what a powerful 1nfluence they exert on the public mind. 
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Religious Propaganda Out of State Funds 

Another extremely disquieting feature of the Constitu• 
- tion as now adopted is a clause which provides· for t11e 

setting up of a State organization to make the teachings 
of Islam known to the people of Pakistan and to propagate 
the precepts of the Quran. This clause which enables the 
Government to carry on in a multi-national State an 
official propaganda in favour of one religion out of State 
funds was strongly objected to by Hindu members as 
being intended obviously for the conversion of non­
Muslims to Islam. Their opposition was however ignored 
by the Constituent Assembly which passed tte clause and 
only adopted a provision, with a '11;iew to mitigating the 
objection to the appropriation of State funds, to the eff•ot 
that the monies required for the propagation of Islamic 
principles would be raised by means of a special levy, not 
(it would appear ) from Muslim citizens alone. 

The passing of this clause exilausted tlie patience of 
non-Muslim members of the Assembly, who on 2nd 
November staged a walk-out in protest against the trend 
of decisions, declaring that they would no longer take part 
in the framing of the Constitution. This declaration of 
non-co-operation came, the Law Minister said, as a bol~ 
from the blue. He pleaded that the clause was not 
intended for the conversion of non-Mu•lims who would 
not suffer in the least from the operation of the clause. 
He also gave an assurance that members of the Muslim 
League in the Constituent Assembly were willing to 
incorporate amendments in the Constitution to safeguard 
the rights of minorities "in the appropriate place. " The 
assurance has done little to assuage the misgivings of the 
non-Muslim communities, and at the moment a crisis has 
been created, and it is difficult to see how it can be averted 
unless the Constituent Assembly retraces its ~taps and 
makes Pakistan, like India, a secular State, forgetting for 
the time being the circumstances in which the State took 
its rise. 

Pakistan's Constitution and Detentions 
The Pakistani Congress Party, which made the above­

mentioned vain attempts to make Pakistan a seonlar State, 
made itself conspicuous for at;~other brave attempt to 
amend the Constitution of Pakistan. The Constitution as 
drafted contains, it would appear, no Article, corresponding 
to Art. 22 in our Constitution which provides for preven­
tive detention. But it does not contain any Article either 
which forbids suspension of habeas corpus in peace-time 
like the one to be found in the United States Constitution. 
The Congress Party saw in the lack of such an Article a 
grave constitutional defect. and the Secretary of the Party 
moved an amendment for the purpose of inserting a provi­
sion in the Constitution that "there should be no detention 
without trial. " Seeing that the amendment was not even 
restricted in scope, limiting its application to war condi­
tions, the Muslim League members of the Constituent 
Assembly mitst have felt that the Congress Party could 
not be very serious about this and that its only intention 
in pressing it was to. lower Pakistan in tba estimation of 
democratic countries. They must also have been wonder­
ing why, if the Congress was jealous of Personal Freedom, 
it had so outrageously betrayed- the principle in. India, 
where not only was there no provision in the Constitution 
to taboo preventive detention but there was an affirmative 
provision permitting such detention. The amendment 
was consequently rejected by the Constituent Assembly 
by 34 vats to 11. . 

But this occasion was seized by the sponsors of the 
Amendment in condemning the. ·continued detention• in 

jail far six years of Kuan Ah,llll Gh:nY11r Khan ThG 
former Chief Min!star of ~mdil"idod Bengal, Mr. 1/,;~1-ul. 
Haq, also took: thts OOCMIOn to oondomn tlla Pt1b!io ~.tfot'l' 
Acts of ~ak.istan. It is not known that these Act• ar~ 
more obJeCtionable than the Public Sc>faty Acts of !ndLt 
and the adjectives wllioh he applied to the Pttkist•tni Act; 
"atrocious and disgraoeftll, ''would seam to bo qttita apt if 
applied to the lndiun Acts also. Btlt those mt~ttor• nu~ 
baing particularly relevant in the disonssion of the 
Constitution, were not seriously considered by tlt~ 
Constituent Assembly. 
• Tile whirligig of time seems to ba brlngln~ a ch:mfi:G 
10 the policy_ of ruth loss dotentions thnt Kh:tQ Aildtt\ 
Q~iyum was following in the North-Wost Vrontior ' 
Province. Since Mr. Q~lyum hll< now oe"sod to bo Olliof 
Minister, It appears likely that there will be n oh:tn>:o in 
this policy and that Khan Abdul Ghafftu Kltnn's brot:tor, 
Dr. Khan Sahib, who Is held In detention In Abbottnb.td, 
will at last be rele<>sed. Such a move, if it llltltorlnlizo•, will 
of course be widely welcomed, but avon If it does nuttoriu­
liza it will only show h01v d<>ngorous it is to leave suoh an 
essential freedom as b'reedom of Parson at tho mercy of 
the Executive supported by tho ]egishtturo, as Is tho o.ts& 
in India. It is for the purpose of preventing st1oh outr.l.~os 
on this basic liberty that the U. S. Oonstitntion provJ,los 
that there shall be no· preventive detention exoopt In 
emergencies of external war or intorn,,l robol!lon. ( 'l'lt:tt 
Dr. Khan Sahib will obtain justice In the end soom• 
probable because of a report that the present Govornor of 
the North-West Frontier Province hils appointed a spoolal 
committee to review all oases of dotontlon. ) 

Human Rights and Fundamental Freedoms 
UNITED NATIONS DAY 0ELEilRA.TION IN POONA 
On the occasion of the United Nations D~y oolobra­

tion held under the au•pioes of the Poon~ Br:>noh of th" · 
Indian Council of World A!Ttllra, Mr. Vazo spoko Otl 
"human rigilts and fundamental freedoms," the prosorvu­
tion of which intaQt, he pointed, was mado under tb& · 
United· Nations Charter an lntegr:>\ part of tho work 
of the Security Council, tho primary objoot or which 
was the maintenance of internil.tional poa.oa by ra"ort, 
where necessary, . to colleotivo security maasures. 1'bo 
enactment of a Declaration of Human Rights wa• a firo~ 
step in this process, aud inasmuoh as the Deo]am~ioll 
received the adhesion of all countries without ex:ooptlon, 
it was a satisfactory first step. But, Mr. Vaze said, thoug 11 
this was satisfactor,v. by itsolf it would bo wllolly in­
adequate since the Daclaratiqn was a mere statement of 
aspirations without sanctions to put tllem Into e!Teot. 
The Declaration is now to be followed by a Covenant on 
Human Rights which will have legal bindin.'S force foL· 
those nations which will adhere to it. Tbis international 
law in respect of human rights, however, is likely to b~ 
most unsatisfactory (Mr. Vaze pointed out) because i~ 
leav.es too many loopholes for national GJvernrnenti t<> 
e><ercise arbitrary powers, in · respec~. for instance, of 
Freedom of Person and Freedom of Speech. 

Mr. V aze further remarked that even if the Covenant. 
contrary to eJ:pectatlons. became perfect, procedure laid 
down for the implementation of the rights was thoroughly 
ineffective. Tho Human Rights Committee which is to 
be in charge of this implementation was to be only a. 
conciliatory body; it would as a fact-finding autbo_rlty 
inquire into any complaints brought to it about violations 
of tbe Covenant and thereafter would offer its good offices; -
to the parties concerned with a view to tbe ~ett]Jlment. 
of differences on the basis of respect for human llgllts and 
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it would not be competent for the Committee to· go beyond 
such· conciliation and adjudicate the issues involved. 
N <'r would any complaints be entertained by the Com­
mittee unless sponsored by some State. That is to say, 
one State must lay a charge against another State before 
the Committee will taka notice of it. Private petitions, 
submitted by even recognized non-governmental organiza­
tions, would be taboo. It was obvious ( Mr. Vaze said) 
that this procedure was doomed to futility. Either the 
procedure would not be availed of by States, or alterna­
tively, if used, would have the effect of exacerbating 
international relationships. The representative of Belgium, 
Mr. Kaeckenbeeck, well put it at the 9th session of the 
Commission on Human Rights in May last. He said: 

Before the implementation procedure could be 
initiated, it was necessary to start a dispute between 
two States, which was precisely what should be 
avoided, the more so since no procedure which did 
not comprise proceedings before a legal tribunal was 
a reliable means of solving such disputes. In addi­
tion, it was to be feared that, faced with the alterna­
tive of embarrassing a friendly State, many govern­
ments would hesitate to set themselves. up as the 
protectors of foreigners and, hence, that protection 
would become the monopoly of governments anxiouH 
to aggravate friction. 

Police Assault on Pressmen 
CHARGE FOUND TO BE "ENTIRELY BASELESS" 
Mr Justice P. B. Mukherjee, who was appointed by 

the West Bengal Government to inquire Into the allegation 
of a planned assault on pressmen in the Calcutta maidan 
on 22nd July, bas submitted a report of his inquiry, in 
which be clears the police authorities of all blame. He 
JlOints out that the pressmen themselves, in assembling 
in a group of 40 to 50, committed a breach of the order 
under sec. 144, Cr. P. C., prohibiting a gathering of more 
than five persons, and that they. further committed a breach 
<>f the law in resisting the arrest of a reporter of 
•• Swadblnta, " who was wanted by the police. He says : 

The police did not obstruct or interfere with the 
activities by closing any source of information 
whatever to the press and the charge made by the 
press, on this account against the police cannot be 
sustained and is unfounded and misinformed. 

The freedom of the journalist is an ordinary 
part of the freedom of the subject, and to whatever 
lengths the subject in general may go, so also may 
the journalist, but, apart from statutary law, his 
privilege is no other and no higher. 

I am of the opinion that the press certainly have 
a right to go and watch attempts to hold a banned 
meeting and to watch the police action to disperse 
-such banned meeting. That is not an illegal act. 
What is illegal in this case is their congregation into 
an assembly of more than five in one place, which 
was not necessary for the purpose of watching and 
yeporting. · 

Liberty of the press does not give liberty to the 
press to interfere with policemen on duty. If the 
policeman is arresting a person wrongly, then it is 
ior that person or for any other to complain about 
his illegal arrest before a court of law. It is not for. 

his colleagues or his fellow-citizens to prevent the 
discharge of the duties by a policeman, however 
ill-conceived the action of a policeman might be. 

Mr. Mukherjee found that neither the Commissioner of 
Police, nor ·the Deputy Commissioner of the Headquarters 
nor the other Deputy Commissioners or Assistant Com: 
missioners were in any manner involved in the assault 
or arrests that took: place, which were due perhaps to some 
plain clothes policemen who coald not be traced. 

Suppression of Pakistani Newspapers 
Describing bow the Pakistani press is suppressed, 

tha "Times of India" says editorially in its issue of 
9th November about the anti-press laws of Pakistan: 

They specially empower the Dominion Government 
to stifle the free discussion of external affairs and to 
suppress the spread of information by forcing news­
papermen to disclose the source of their information 
on the penalty of being thrown behind the prison bars. 
It cannot be said that these anti-press laws merely 
disfigure the statute books. Tiley have been used on 
the slightest pretext. As the Pak:istan Federal Union 
of Journalists pointed out last month at its delegates' 
meeting, the executive's contempt for the press has 
been shown so often and so arbitrarily that it has now 

· grown into a menace to democratic government. For 
instance, newspaper declarations have been refused 
and cancelled. When publications are not banned 
altogether, demands for a heavy security deposit 
serve the purpose of strangling them. Pre-censorship 

. bas been resorted to. Journalists and even cartoonists 
wurk under tbe ever-present danger of arbitrary arrest 
on charges "which could not stand examination 
before an independent judiciary. " Among these 
sustained efforts to stifle fre~ and honest newspapers 
are the attempts to "corrupt the press with favours 
and financial lures and at times even with 
intimidation." 

Abolition of Trial by Jury in U. P. 
The U. P. Government inaugurated on 15th October 

what it calls "far-.reanbing legal reforms" in the State, 
one of these reforms being the abolition of the system of 
trial by jury in the sessions court. 

The jury system of trial of offenders was brought into 
effect in this State in 1924 but recently certain influential 
quarters began to oppose this system, as they 'thought it 
was resulting in more acquittals than was desirable in the 
interest of law and order. The State Government appoint­
ed a Judicial Enquiry Committee and it recommitted the 
abolition of the jury system, 

Taking their cue fro.m Dr. K. N. Katju, India's Home 
Minister who expressed the view that co-urts should not be 
allowed to become courts of acquittal, the State Govern­
ment abolished the j11ry system, as the system ,was tend-
ing to make the courts " courts of acquittal. •' · 

For some time controversy had raged round \his 
proposed reform and it was pointed ont by critics that 
abolition of the system was contrary to the spirit of 
Pancbayat Raj, which the State Government and India's 
Home Minister so m11ch applauded. 
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