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U. S._A.'s Refus3J to sign the Covenants 
We have bad no news of what happened in the current 

ninth session of the Human Rights Commission, when it · 
met at Geneva for a two-month sitting to finalise the 
draft of the two Covenants on Human Rights after the 
U.S. representati_ve, Mrs. O~wald B. Lord, announced on 
the opening day that the Udited States would not ratify 
the Covenants (vide p. ii:256 of the BULLETIN). But we 
gain a somew bat clearer idea of the motive which lay 
behind this announcement from the information that has 
since come in. 

It could not be 'that the United States, which· has 
given itself the Bill of Rights of the ordinary citizens, 
baR suddenly developed 1ni indifference· to human rights 
in other countries. This indeed is not so. In fact the 
decision not to ratify the Covenants in the form which 
they have now assumed was, it is clear, prompted by the 
desire just to promote the ''universal respect for human 
rights and fundamental freedoms for all '' which the 
United Natio1 s Charter enjoins on all nations. This is 
apparent from the President's message to the Commit~sion 
which Mrs. L01d read at the meeting. · 

What is the present position of the Covenants with 
which the Commission has been occupied exclusively 
since 1948? In spite of the long and arduous labours of 
the Commission, tlle Covenants are in a form which pro
gr~ssive countries carmot accept, inasmuch as the Article'! 
relating to some of the most important rights to bo 
guaranteed by the Covenants leave too many loopholes 
f~r Governments to take arbitrary action. It is because 
"the Covenants will not have the expected effectivenes~ in 
the field of human rights" that the United States sees 
little use in their being enforced, if they can be enforced 
with the proposed machinery for implementation. 

It is also cutain that the Co;enants will bavll but a 
"limited applicability." As Secretary of State Dulles 
snid in his letter, "Nor can we overlook the fact that the 
urea:! where human rights are being persistently and 
flagrantly violated are those where tb~< Covenants would 
mot't likely be ignored." · 

. As i11 pust.thre~?- y~ars, chis number of the Bulletin pub-. 
it shed 111 Muy m/1 sen.·e as the jv11d 1\luy-J ww 7tuu.ber and 
there tcil/ be 110 ,;, }-!I rule issue of I he Bu/1<'/itl 11ext month: 

The situation therefore is this. The Covenant!! 
are, and will probably remain .at the end, wholly 
unsatisfactory. And, after all this pother: they will not 
be implemented with the devotion .. that is necessary. 
The Covenants, designed to be binding international 
law, have been practically reduced, by the number of 
wide qualifications introduced into the Articles, to the 
status of a mere statement of pi~us wi!!!hes and aspirations 
in regard to human rights. If this is to be the final 
result, why have Covenants at all, the United States· 
argues, in- addition to the Universal Declaration of. 
Human Rights adopte.l by the General Assembly in 
1948? Why not therefore alter the direction. of the 
Commission's labours in recognition of the existing 
circumKtances ? 

Le~ us raiher, the United States says, concentrate our 
attention on creating a human rights conscienc~t through
out the world as a means of furthering the objectives of 
the U nivert~al Declaration, iiistead· of Angaging in a sort 
of debating society wrangle about the form w]lich the 
draft: of the Covenants should take. Let us rather make 
the Commission a working commission with positive 
action programmes before it. That would "perhaps be 
the strongest factor iQ the progress '' to be achieved in. 
developing a real respect for human rights> 

While urging this new ~pproach to the problem of 
1
the 

promotion of human rightst Mrs. Lord on behalf of the 
United States promised continued help in drafting the 
Covena~ts and in suggesting improvements in them that 
are so badly needed. The announcement that she made 
cannot therefore be interpreted by any means as aloofness 
on the part of tlle United States from the task of formn
laing a suitable international c.ode in respect of human 
rights: It only means that the United States would like 
greater attention to be paid immediately to the creation, 
by means of world· wide education and publicity; that res
pect for fundamental human liberties without which no 
Covenant will be of any practical good. 

Britain also seems to be of the same view, for 8.1muel 
Hoare expressed concern at the direction the propoRetl 
Covenants were taking and said he agreed with the U nlted 
States that there was serious-doubt that any large number 
of freedom-loving nations would be able to ratify· the 
Covenant!! in their present extremely ·imperfect form. 
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The Covenants, as they have now emerged from the 
C.>mmiss"ion's deliberations, are tn several respects a lefi
nite step backw.ard from the constitutional· law and prac- · 
tice of countries like the United States arid Britaili, and 

· the people of such countries would definitely ·stand to lose, 
·say, 'in the matter of Freedom of Person and Freed"om of 
Expression, if the Covenants were to be the law for these 
countries also. 

In 6rder. to · prevent such curtailment of the basic 
rights which citizens of p·rogressive count~ies already en-

. joy, the Human Rights Commission. is reduced ·to the 
necessity of urging such progressive countries nbt to lower 
for their citizens the standard of protection which their 
law gives them. It has therfbre inserted in its draft an 
Article which says : · 

Nothing in tliis Covenant (i.e., the First, Covenant) 
may be -interpreted· as limiting or derogating from 

· any ·of the rights and· freedoms Vihich• may: be gua
ranteed un~er the laws of any Contracting State or 
any conventions to which it is a party. 

The Commission says in effect to countries like U. 8. A. 
and U. K. : "It is true that the Covenant we have drafted 

is very· much inferior to the i1aw and usage which you 
have been following for ages, but we implore you for Hea
ven's sake not to bring down the level of your practfce io 
that laid dowh in tqe Dovenall.t. P~:ay, maintain your own 
sta.ndard." WhHe there is a danger of the more progres
siva countries becoming less pr'lgressive, one cannot· en~ 

· tertain much hope of backward count~ies levelling them
selves up. The United States, in refusing to ratify the. 
Co\'"enant as it is at present, merely insists ( so it appears 
to us) that the Commission adopt a less starry-eyed and · 
more realistic attitude to the whole business than it · is 
doing. 

We set a very high value on the Covenants,· and just 
because we do so, we cannot find fault with the United 
St~tes in drawing pointed attention to the make-believe 
that "is widely prevalent in this matter at present. We 
see no gpod in the attempts that are lieing made in the 
Human Rights Commission for turning the Covenants 
into a replica of the Universal Declaration of Human 
Rights, the Fundamental Rights.inl.o Directiv_e Principles 
of State Policy (to use 'the words of our Constitution), 

PRINCIPLES ·oF EMERGENCY GOVERNMENT . . . . . . 

AS PRACTISE:D IN SOUTH AFRICA, BRITAIN AND INDIA 

· _The Pu~lic .Safety· Act adopted as a permanent 
measure 'by the ·Parliament of the South African Union in 
February last, following upon the deplorable manifesta
tions of race unrest that' took place at New Brighton, 
East London and Kimberley, is like the decree of the 
Roman Senate authorizing the consuls "to see that tlie 
Republic took no harm/' It practically empowers the 
executive to suspend the civil rights of citizens and to 
'establjsh martial law in the· countryt whenever in. its 
opinion it is necessary or expedient to do.so "for providing 
the safety of the public or the maintenance of public· 
order.'' It was urged; very cogently, against the law that 

· it was both unnecessary and likely to be infructuous .• But 
we do not consider these arguments her~. · Our main 
purpose is to point out the striking differences that exist 
between tpe provisions of that law and those of Britain's 
Emergency ·Powers Ar.t' of 1920, on which the South 
African Minister of Justice claimed that the Public Safety· 

. Act was modelled. 

1 
PUBLIC SAFETY ACT OF SOUTH AFRICA 

Th~l British Act places a number of powerful limita.
tlons on the arbitrary or exce'esive use of the emergency 
powers whfoh it· confers, but such limitations are either 
lacking altogether or are largely emasculated in the 
Union'11 enactment, 

First,· the British 
type of -emorgimcy, 

Act is designed to meet a. narrow 
viz., an emergency caused by 

strikes thre~tening_to interfere on an extensive scale with 
"the !!Upply and distribution of food, water, fuel, or· 
light, '' etc, " of . any substantial part of the 
community. '• On the other hand, the Union Act 
contemplates an emergency of the most general nature. 
An emergency is supposed to be c::~.used, sanctioning the 
use ·of exceptional measures, whenever circumstances 
have arisen which threaten the safety of the public or the 
maintenance of public order and ·when the ordinary law 
of the land is . thought to be ~nadequate to ensure these. 
This is a fundam•.mtal difference between the two laws. 

' Secondly, the British Act provides that ~ny proclama
tion of emergency that may be made declaring that a 
state of emergency exists shall not remain in force for 
more than one month, whereas in the Union Act the maxi
mum duration of the proclamation bas been laid down as • 
twelve months· It is true that in Britain, as .in the Union• 
the proclamation is capable of being renewed if the emer
gency outlast~ the prescribed period, but it is obvious that 
the limitatbn of the duration of any particular proclama
tion· to one month. affords in Britain far greater opportuni
ties ·for Parliament~ry control ·of the discretionary power 
given to the Government than the corresponding provision 
in the Union does. 

'1'/tirdty, the South .African statute lacks the stringent 
provisions inserted tn the British stlitute for submitting 
the proclamation of emer.;ency to the scrJ.ttiny of Parlia
ment. If Parliament. is sitting when an emergency iH de·' 
clared.1 tbe matter is of COUrHe plnced immediately beforG 
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it. But the important question is what; is to happen if 
Parliament is not in session at the time. In such circum• 
stances the British statute requires the· immediate sum
moning of Parliament. . It provides for a meeting of 
Parliament within five days after the proclamation is 
issued. In the bill as it was first placad.before the House 
of Commons the proposal was to bring the matter before 
Parliament within fourteen days of the issue of the pro
clamation, but that was thought too long a time and it 
was therefore reduced to five. days. But in the Union 
statute thara is no provision at all requiring the Govern
ment to convene Parliament within a specified period •. In 
order to remedy this. grave defect an amendment was 
moved by the United Party to prescribe that Parliament, 
if not then in session, be convoked to meet within thirty 
days after the issue of the proclamation, thirty days in 
contrast to five in Britain being allowed in view of the 
larger size of South Africa and the difficulty of bringing 
Parliament together. But the amendment was resisted.by 
the Nationalist Government and failed to pass, Thus it 
may happen that as many as six. to nine months may 
.elapse before Parliament is at all seized of the emergency, 
the extraordinary powers to which it gives rise being in
voked by the Government continuously iri the meanwhile. 

Fourthly, there is a difference in the two countries as 
to the manner in which an emergency is brought to the 
notice of. Parliament. The British Act provides that 
" where a proclamation of emergency has. been made, the 
occasion thereof shall forthwith be communicated to 
Parliament ... and Parliament· shall accordingly meet 
and sit . • . and continue to sit •.. " There . is no such 
provision in the South African Act for. the continued 
sitting of Parliament for the duration of tl)e emergency 
until the matter has been disposed of. The Government 
itself may not raise the question of the proclamation and 
it is then left to'private membere to bring up the matter 
on a no-confidence n'lotion or on a motion to vote the 
supply for·a Minister or on similar other occasions. There 
is no imperative provision for Parliament dealing with 
the emergency, as there is in Britain, 

Fifthly, the British law empowers the Government to 
issue by Order in Council regulations "for sec11ring the 
essentials of life to the community, " but these regula
tions remain in force for only one week (originally two 
weeks) by virtue of executive authority, and they can be 
.continued only if Parliament approves. The law says : 

Any regulations so made shall be laid;before Parlia
ment as so(Jn as may be aft.er they are made, and shall 
not continue in force after the expiration of seven 
days from the time when they are so laid unless a 
resolution is passed by both Houses of Parliament for 
the continuance the.-aof. 

The necessity for positive Parliamentary approval within 
11even days for the continued. validity of all· regulations 
framed by the executiye is ~he strongest safeguard in the 
British law .. But the South African law· adopts . the con
,-erse course. It provides that the regulations shall be laid 

on the Table of the Houses of Patliamant within 14: days 
(and if Parliament is .not in session, witllin 14: days of the 
nex.t ensuing session, which may well be after some six 

·months ). They lie upon the Tabla . for a period of Z8 . • 
days, and if within this period no substantive motion 
approving the regulations is passed 'they lapse at the end 
of the session. Whereas in Britain a formal motion 
giving affirmative approval to the regulations is required 
to clothe tllem with validity,: in South Africa a motion 
disapproving the regulations is necessary. if tha Govern
ment is to revoke them. The diffarence between ~he tw() 
positions is indeed very great. 

Sixthly, the English statute itself lays down the maxi
mum penalty-imprisonment for three months or a fine of 
£tOO-for the punishment of vblations oi .regulations 
iss~ed under it. But the Union statute has no such provi

. sion. The gravity of the situation which the aQsence of a. 
proyision of this nature is likely to create will be apparent 
when it is remembered that under. the statute persons 
tl:!.ought dangerous can be arrested and held in detention 
for an indefinite period., Iri order to provide some check 
on such a situation, a!i amendment was moved by Dr. 
Smit limiting the period of detention ~o thirty days, be-

. fore the expiry of which '' the executive should be required 
to bring such a person before a compatent court ·so tliat 
a proper charge may be formulated .. and in the absence 
of such a charge the person should be r~leased. 

·~ 

1920 ACT CON.TRARY TO BRITISH TRADITIONS 
While we have instituted a comparison between 

South Africa's Public Safety Act and Britain's Emergency 
Powers Act and shown how the former is far more drastic 
than the latter, it must be remembered .that the Britisli 
Act itself constitutes a grave departUl'e from the .tradi
tional common law practice followed in Britain. Of 
course emergencies arise in every country, but common 
law countries iike Britain follow a different ~ourse in 
mastering them than civil law ·countries like France. 
In Britain as an emergency takes shape, a minimum of 
power is given by statute in order that the executive may 
be enabled to overcome it. And where legislative action , 
becomes imposrjible on account of the sudden precipitation 
of a national danger, the executive takes · independent 
action based on the doctrine of salus populi suprerrut est 
lex. The working of this doctrine was thus described by 

· Mr. Fagan;who later became Judge of Appeal in ::!outll 
Africa, e.t the outbreak of World War I: . 

The legal position is such that the Government is 
not powerless when troubles arise in the country. 

. Our ordinary. law does not leave the Government in 
any way powerless. Our ordinary law gives the 
Government the right to take action when' conditions

. ·, in the country are such that action ·is required, and~ 
the.Governmeiit hlB the Si!ome rights and. pGWers'for: 
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the maintenance of peace and· order in the country 
, that I would have if a man broke into my house or 
threatened to break into my house. I can resist with 
as much force as would be necessary to see to it that he 
did not commit that offence. Our ordinary law (simi· 
larly) allows the Government, if there is any trouble 
or threatened trouble i'n the country, to take the 

-neceEsary steps for the maintenance of public safety, 
· This action may even take the form of placing the country 
tmder martial law but all sucb. action is subject to the 
jurisdiction of the courts as ·to whether the action taken 
was required in the prevailing circumstances or was 
excessive. For, as the South African Minister of Justice 
himself said : 

According to tha ordinary common law, the procla
mation of martialla.v or a state of emergency as hap
pened. in 1939 under the previous (Smuts)· Govern
ment, when they proclaimed a state of emergency 
without legislation, those people. had to go to court, 
and the court had to rule . whether or not a state of 
emerg·ency existed, and the courts ruled that since 
there was a state of war the Government could act as 
it did. 

Although the courts ruled on that occasion that the.re was 
an emergency and that the rule of martial law· was 
)ji~tified; they could rule in any less pressing situation 
that there was no .warrant for using martial law 
powers under the common law. When, however, specific 
e~ergency legislation is enacted, lik~ tqe Public 
Safety Act of South Africa or the Emergency 
Powers .A.ct of Britain, the· courts have no longer the 
jurisdiction that they have under the common law to say 
that any action taken by Government to conquer a 
sO.called emergency was wrongly taken- That is the 
-reason why common law countries prefer to deal with 
emergencies under ~he common law allowing the courts to 
function. The Emergency Powers Act is thus a deviation 
from the norm.al British way of handling crises: 

Britllin generally tackles every emergency as it arises 
with a minimum of statutory powers or even by indepen
dent o!x:ecutive action, but always subject to the Rule 
of Law, to which it is tenaciously devoted. The Conti
nental way of enacting a comprehensive code of regulations· 
giving emergency powers, foreseen and J?reordained, to 
meet any kind of emergency· that may arise is foreign to 
British traditions.;just because no judicial check is placed 
either on the power to declare an emergency or to take any 
action t:> deal with it. The declaration of an emergency is 
a purely governmental act not subject to judicial ravia~, 
and so is tte action that is taken to cope with it. In the 
Continental countries there is the legally anticipated and 
eodified state of siege, which regulates governmental 
action without the control of la~.Y courts, and the Emer
gency Powers Act. which the Lloyd George Government . 
'adopted .in view of. the coal strike that then threatened · 
•as a kind of .Britain's min<?r state of seige law. The Act 

provides !or checks, and some stringent checks, on the • 
discretionarl_ power which the Government can.exercice; 
when faced with strikes of the most serious nature ana' 
caus~ng the. most pressing hardship to the national com-1 
mumty, but the Act also excludes the courts from a review~ 
of the .exercise of the power, and for this reason it is con.! • , ~ I 
s1dered to deal a death blow to the H.ule of Law which isl 
the gove~~ing principle of Britain's normal poli~y. I 

· Continental European countries, however, in which 
.common law does not prevail, provide themselves with a: 

· state of siege regime. The state of siege law arms the' 
executive with wide extraordinary authority, and the{ 
exerci~e of this authority is placed under the constant! 
surveillance of Parliament from the inauguration· of the-~ 
state of siege to its termination. The best and most wide-! 
ly known instance of this is the French law of 1878: It: 
first of all defines the circumstances in which alone the-j 
state of siege C!tn be invoked. This emergency institution! 
is reserved. in France for crises of the most severe nature.j 
·"The stat.a of siege can only be declared in the event of 1 

imminent, danger resulting from a foreign war or . ani 
armed insurre·ction." It can ordinarily be declared by! 
Parliament alone, the Government being authorized to.' 
declare it only in exceptional circumstances, and the; 
exercise of the power confer~ed by it is tllorJughly re
gulated by Parliament. Thus Parliamentary supremacy 
at every stage is the. main characteristic of the stage of 
siege. "The right to suspend the rule of the laws·can be
long to no one but the power which makes them.'' By the
grooe of Parliament alone can the executive function even 
in a grave crisis. Thus the only defect of the state o( 
siege regime, and it is a serious defect, is that the civil\ 
law courts provide absolutely no check upon the declara
tion of the state of siege, neither at the tima of the pro-' 
clamation nor after ·the disturbed conditions have been 
allayed; that is to say, the courts can offer no redress to
the citizen " mistreated by the arbitrary procedures of 
government which the state of siege sets in motion/' And 
it is because of this that in Britain, whose proud boast it 
is or has been to preserve the judicial process in all 
circumstances, not excluding :martial law, the state of 
siege is never resorted to, though the Emergency Powers 
Act,._. designed to ·control strikes, is an exception to this 
general rule. 

3 
INDIA'S CRISIS WEAPON 

I 
The Constitution of India, following generally as it· 

does the principles of the British Constitution, departs 
from the latter in this important respect, viz., that it gives 
the Government wide discretionary powers to be brought 
into use in time of crisis. Thus the Constitution contains 
a chapter on Emergency Provisions such as ll() 

constitution modelled on that of the British or the U. S. A. 
Oc;metitution does. In this respect it follows the exampl& 
of.s.tate of siege countries, though in these countries the 
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state of siege is governed by statutory and not constitu
tional provisions. This is very much to be deplored inas-

/ much as the state of siege regime keeps the courts at 
arm's length in regard to the operation of the ~tate of 
siege and thus deprives injured parsons of the relief which 
the judiciary could have given them. But even the legis
lative ascendancy which is the characteristic of the state 
of siege is not preserved in its integrity in the Indian 
Constitution. We shall now set out the principal points 
in which Parliamentary control is impaired in dealing 
with emergencies by comparing the prov.isions of our Con
stitution with those of the French state of siege law of 
1878. . . . 

First, in France the state of siege can be established 
by Pai'iiainent alone if Parliament is then sitting. It is 
only when Parliament is not in session that the President 
is competent to declare the stage of siege, In fndia, how
ever, the Constitution authorizes the President ( and the 
President alona ) to declare an emergency and thus bring 
the emergency PQWers into use, which in the language of 
French jurisprudence means executing the state of ·siege, 
and. this authority the President can use irrespective of 
whether Parliament is at the time actually in session or 

· no_t. 

Secondly, in France it is provided that if the Pre;i. 
dent declares the state of siege because Parliament happens 
to have been prorogued at the time, " then the Chambers 
meet automatically two days later." The Indian Consti
tution contains no such provision; it does not require 
that Parliament be summoned within any specified time 
if at the time the President declares an emergency it· bas 
been prorogued. 

Thirdly, still worse becomes the position if Parlia
ment has been dissolved when an emergency is declared. 
In this event nothing happens till Parliament is reconsti
tuted by means of fresh elections. This may mean quite 
a long wait of some six months or so and for some time 
thereafter. In France such a situation in which the state 
of siege h in oper~>tion without Parliament having a look
in can never arise, unless a war is on. The law of 1878 
·says: 

In the event the Chamber of Deputies is dissolv
ed, and until elections shall have been entirely ,com
pleted, the state of siege cannot, even provisionally, 
be declared by the President of the Republic. 

The only exception to this is : · 

. Nevertheless, in the event of a foreign war, the Pre- ' 
s1dent, on. the advice uf the Council of Ministers, can 
declare the state of siege in the territories menaced 
by the enemy, on the condition that he convoke the 
electoral colleges and reassemble the Chambers in the 
shortest possible delay. 
F?w·thly, In India Parliament is powerless to do 

can~tbmg about the proclamation of emergency for a 
penod of two months even if it be in session at the time 
the President declares an emergency by means of this 

proclamation. Parliament may ba of the' opinion that no 
emergency bas arisen necessitating the use of any extra
ordinary powers, and yet the powers may go on being 
used · for two months without Parliament being able to 
put a stop to their use. Thus, not only. is it not 
left to Parliament to inaugurate the state of siege even 
when it happentl to be·sitting at the time, as is the case in. 
France, but Parliament is deliberately thrust out of the 
picture for as long as two months, baing reduced to the 
position of seeing the state of sie~e of which it perhaps 
thoroughly disapproves being executed under its very nose 
during this period. ( And two months is a pratty lon~ . 
period as in France the tota.l durati<>n of the sta.~e o: siege 
which is declared by Parliament is ganera.lly a matter- -
of weeks. ) In Franca, on the other· hand, Parliament 
when it reassembles after prorogation or · dissolution 
is given full power either to keep on or withdraw the 
state of siege established by the President while it was 
not in session. There is a section in the Act of 1878 
~hich states that on these occasions " the Chambers, as 
soon as they shall have reassembled, shall maintain or lift 
the state of siege. In the event of a disagreement between 
them, the state of siege is lifted automatically/' 

Fifthly, in the French law the duration of the state of 
siege is to be determined in the declaratory statute, for it 
states that this law •'will fix the period of its duration.'• 
Following this principle, the validity of the Emergency 
Powers Act of Britain is fixed at one month.· This · does 
not mean thll.t ·the time limits here mentioned cannot be 
extended in any circumstances, but it mea.ns that they 
can be extended only by positive actiori -of· the national · 
legislature. The India1;1 Constitution which provides for 
an Emergency Powers regime contrary to the British con
stitutional system provjdes nowhere for its termination 
which is contrary to the state of siege concept of the Con: 
tinental countries which it follows. 

Sixthly, the French law gives the authorities ·in 
control the power to restrict only four fundamental rights 
of the ~itizens, which include the .right to freedom of 
express10n .. But the Indian Constitution gives the Presi
dent the power to suspend all fundamental rights 
whatsoever, and the right to freedom of expression comes 
to an end automatically. Whereas in France the section 
concerning the forbidding of publications and meetings 
judged " to be of a nature to incite or sustain disorder " is 
an enabling provision, in India the corresponding Article 
of the Constitution is an imperative provision: freedom·~ 
of sp.eech o~ press just comes . to an end, whether the 
~ras1dent, 1. e.,.the national Ministry, thinks such aboli
tiOn of a vital freedom is necessary or not. In this respect 
the Constitution puts not merely the legislature but e 
tb . . 1 ven e executive 1tse f out of the field. It says: FREEDOM 
OF SPEECH SHALL CEASE. (After the close of the first 
World War, Professor Chafee suggested the application 
of the follow-ing test : " In war-time, speech. should b 
free unless it is clearly liable to cause direct an: 
dangerous interference with the conduct of the war. " ) 
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We Iiave attempted to show above that not only has 
- India chosen to adopt a crisis weapon which, being contrary 

~ to the Rule of Law, she should not have adopted, but, 
having a·dopted it, she does'not even follow thEl usual state 

I 

of,siege procedure, which, even if it Jteeps, out.the judiciary -
from the operation of the st.ate of siege, at least maintains 
Parliamentary-supremacy hi full. 

·----
ADVERTISING AND FREEDOM OF THE PRESS 

I 

The Bombay Gov~rnment's secret circular concerning 
the distribution of state advertisements to newspapers, 

. against the policy disclosed. in which the Bombay and 
.Madhya Pradesh Civil Liberties Unions have enteretl a 
strong protest (vide pp. 255-6 of the. BULLETIN), gives 
a more convincing answer to the following two questions 
in(lluded in the Press Commission's questionnaire than 
any witness appearing before it .could possibly have given 

, with concrete evidence to su.pport it : 

Is· there any evidence of the Central or State Gov· 
ernments having discriminated in the distribution of 
advertisements 1" Is there any evidence of special 
patronage ? , · 

Are there any instances of the Central Government 
or any State Government ..• offering advertisements 
to, or holding out the threat of withdrawing advertise· 
rrients from, a ·newspaper on 'the ground of its policy ? 

To the Bombay Government's · circular is appended a 
list of newspapers 'arranged ill the order of preference to 
be accorded to them in the matter of advertising. This 
list has _seen the light of day ~nly in so far as· the news· 
papers which have been given the privilege of publishing 
State· wide advertisements are ·concerned .. But the list 
apparently goe~ on to specify to which local newspapers 
advertisements should be given, and in which"order. It is 

-only after the ful.l · list is open for inspection that the 
Government's underlying policy, can be understood in 

, all its implications. We wonder whether, on a request 
being made by the Press Commission, the Chief Minister 
.will condescend to place the list .at its disposal; Th~ 
Commission no doubt has power to oall for and receive 
all relevant material from all quarters, but it is 'a matter 

' of doubt whether the Bombay Government can be com· 
palled to produce a list which it has designated as secret.· 
If the Commission is not competent to have the list placed' 
before it,'it will obviously be unable to draw any definite 
conclusions as to the principles on which the list may · 
have been framed, unless it instigates some venturesome 
newspaper to complete the job which the '' Times of India'• 
has done in so far as State·wide advertismeents are con
c:erned, in face of the risk of prosecution under the Official 
Secrets Act. 

B~t whether the policy which the Bombay Govern· 
ment appears to have formulated for its guidance in this 
matter is fully known or not, some of the criteria by 
whtch it judges the fitness of a paper for receiving 
advertil:lements have been unreservedly acknowledged. 

-·. 

One of these criteria. is whether the paper is a critic or 
· a s·upporter of the Government's policies, This is not a 

matter of inference. The Government. itself has said on the 
floor of the legislative chamber that the" Times of India, •• 
which among English papers admittedly commands tb 
largest circulation, bas been eliminated from the list, with 
the effect that it cannot have any Government advertise
ments whatever, because among other things it -often . 
expresses s,trong dis~pproval of some of the actions 
and policies of the Government. Not only was this 
reason adduced in .defence of withholding· ad vertise~ents 
from the paper, but a hope was held out to it that if 
its writing underwent a suitable ·ch~nge, it might again. 
be considered worthy of receiving favours at the handsc 
of Government. There can therefore be no question that in 

__ the matter of distributing advertisements at least one of (he-. 

major factors that decided the Bombay Government was 
the policy which the newspaper concerned followed in the
consideration of Government measures. The inclusion 

·of any paper in its. preferential list or exclusion of any 
paper therefrom was. d~ctated in some measure at 
least by the desire either to bestow patronage or to impose 
financial-sanctions instead of by the desire to get the best 
value for the money to be spent. 

One of the questions. on which the· Press Commission 
wishes to have information is: What is the behaviour of 
the newspapers if the Government does try to influence 
their policy by means of the patronage it has in its hands 
in the form 'of advertising? . Do they resist such pressure 

. or succumb to it? The question is put in these words : 

. To what extent are newspapers ••. influenced by 
Government's displeasure? Can you suggest measures 
for safeguarding the Press from such influences ? 

We cannot persuade ourselves to believe, from what 
happened as a result of the Bombay Government's circular 
.that newspapers as a whole can- resist the pressure. W; 
are told that when recently some American film companies 
found that Danish newspapers criticized the films adverse
·ly, they tried in September la:St to apply sanctions against 
such newspapers by withdrawing their advertising from 
them. They cancelled their advertisements in two of the 
biggest. newspapers, saying, like the Chief Minister of 
Bombay, "We will not take any more space in your 
newspapers until they say nicer things about American 
pictures." What was the reaction in the newspaper 
world of Denmark ? A number of newspapers refused to
take any advertisements from the American film com. 
panies, and the newspapers that were punished sternly 
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maintained the independence of their view-point, 
" continuing their comments on the films as forthrightly 
and frankly free from bias as before." But in the Bombay 
State the Government's scandalous circular created a 
visible rift in the ranks of newspapers. No paper declined 
to publish advertisements coming from the Government 
until the circular was withdrawn, and it appeared that 
t!Ome newspapers inwardly rejoiced that the "Times of 
India, '• which is pushin~ ahead rapidly in circulation, ,_ 
received a setback at the hands of the Government, 
The "Times of India " itself has maintained its 
independence; but who can say that the smaller 
a.nd financially W.H.ker papers in the districts, 
which have been simply excluded from or given 
a very low place on the Government's preferential 
list can do so? The Bombay Government bas also 
announced that it w1ll revise its list every year. That all 
newspapers would be willing or able to resist the tempta· 
tion, bald out hy the~e annual revisions, of coming high 
on the list and thus securing Government advertisements 
by falling into line with the policy of t!1e Government is 
something which is too much to hope for. The only 
remedy, it appears to us, lies in formp.lating certain 
principles governing the giving of Government advertise
ments and requiring the Governments to observe them in 
practice. .And it is obvious that the Press Commission 
would be the most competent and acceptable body for 
formulating such principle£~, which would of course 
prohibit unjust discrimination. The Standing Committee 
,of the All-India Newspapers Editors Conference adopted 
on 2Gth April the following res0lution on the subj~ct : 

This Conference notes that cerlain State Govern
ments continue to depart from the policy that Gov
ernment adverti~ements should be placEd with. news-' 
papers on a firm non-pllrti>~an, commercial basis. It, 
therefore, reit<lrates its stand that Government adver
tising should not be placed as patronage or withhdd 
from a new;;paper as a punitive measure by Govern
ment on I he ground of publication of news and com-. 
menta unplllatahle to it. It further requests the States 
concerned to bring their 'policy in thi:1 respect in line 
wiLl1 the dJ~Iared pJlicy 'of the Government of India. 
This is' about Government advertising. But the 

question of the G0vernment itself practising discrhnina
tion whon giving its own advertisements .to newspapers 
hardly ever arise:~ in countries steeped in democratic 
traditions. We do not believe that thi:~ question 
formed part of the work of the Royal C.munission 

on the Press in Great Britain ( 1947-1949 ). The question' 
with which it was mainly ooncerned was whether 
any influence was exerted by private advertisers 
or outside financial interests on the way in which 
newspapers conducted themselves, and its general verdi':Jt 

·- is that the policy of the press is not dictated ·by such 
external influence ; the policy is determined by• those 
who own and conduct the press. The most recent· instance 
of how British new11papers resist any attempt by_ adver
tisers to .control their editorial policy is ~ivan in th~> 
"Times of India" of 26th April. It says: ' 

. The London offices of Hollywood film companies 
normally spend £3,000 a week to boost their products 
in the organs of the Beaver brook Press. Six weeks_ 
ago they withdrew their advertisements, intending 
not to renew· them until the critics Writing in the 
Beaverbrook newspapers were either sacked or modi~ -
lied their criticisms of the Hollywood films which 
they were invited to see. 

The Beaverbook papers retorted with a statement 
that they \vera determined-even at the cost {lf. 
£l50,000 a year advertisement revenue-to resist any 
attempt to interfere with the independence of tbeir · 
editorial columns. 

As the "Daily Express," one of the Beaverbrook 
papers. said, like freedom from Government restrictions, 
"freedom from advertisers' dictation is a solemn trust to 
the public which newspapars must disCQarge at whatever· 
cost tci themselves." This is the British tradition, and 
the "Times of India •' concludes : -

Well, Britain is a. free country, and if advertisers 
want to withdraw from Britit~b magazines and news
papers, they are at liberty to do so. But neither by 
withdrawing advertisements nor by inserting them 
will t.bey succeed in getting anyone sacked or in in
fluencing what is said in the editorial columns. /It 
is because most advertisers know the strength of the 
British Press in its tradition of . independence-be· 
cause they too remember the fight that has been 
w;ged and won for freedom of ilditoria.l comment
that they respect the journals in which they take 
space, and make no attempt to influence them 

Until the Indian newspapers develop such traditions, 
it will not be possible for us to have a. really free presa. 
Law will not help here; tbe new!:!pa.pers must them
selves . learn to. meet all efforts from private adver
tisers with unflinching opposition and an unyielding 
refusal to submit to dictation. 

SEARCHES AND SEIZURES 
SOME LEADING CASES 

The manner in which · the· right to privacy is safe
' guarded in the United States by means of the Fonrth 
Amendment coupled with the Fifth will be gathered from 
a study of important C.lses before the S11preme Court 
which are given below. 

THE bOYD CASE 

Re Jackson, 96 U.S. 727 ( 1878 ), established the 
principle that regulations of t!le postal department as to 
inspection of letters and saa.led packages must be 
in subordination to the command of the Fourth 
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Amendment._ The Supreme Court held that, consistel}tly; 
with this guarantee of the people to be· secure in their 
paperfi~· against unreasonable searches and seizures, such 
mail matter could only be. opened and examined upon 
warrants issued on oath or affirmation, ·particularly des-. 
cribing the thing to be seized;'"as is required when papers
are subjected .to 'search in one's household.'' 

In the case of Boyd 'v. Uniled States, 116- U. S. 616 
· ( 1886 ), the constitutionality of a federal statute was 
involved., Which required a party to produce his private 
books' and papers, and if he refused to do so upon demand, 
permitted the Government to assume as true its allega
tions as to the contents of the said books and papers. The 
statute, itis true, did . .not ·authorize forcible entqr into 
a man's house and searching among his papers, but, in the 
words of the Supreme Court, " it accomplishes the sub
stantial object of these acts iii forcing from a party 
evidence agai11st himself," and thus tbe statute was 
"-obnoxious to the prohibition of the Fourth Amendment 
of the Constitution as well as the Fifth.'! 

This is the first' leading case in the United States 
which clearly recognised the doctrine laid down by Lord 
~amden in Entick v. Carrington, 19 Ho;v, ·St. Tr. ·1029 
(1765 ) ( to which indeed the Fourth Amendment joined 
with the Fifth owes its ancestry), that search for evidence 
from papers illegally seized by a governmental agency 
vjolated the principle against self-incrimination and that 
such evidence must therefore be excluded in trial. Citing 
Lord Camden's judgment, which "is considered as one of 
the. landmarks of Englis.h liberty'' and "is regarded 
.a~ ~me oi the permanent ~onuments of the British 
Constitution, " Mr. Justic~ Bradley, who spoke for the 
Supreme Court, said : 

The principles laid down in this opinion affect the 
very essence of constitutional) liberty and society. 
They reach farther than the concrete form of the case 
before the Court, with its adventitious circumstanoes ; 
they apply to aR invasions on the part of the govsrn
ment and its employees of the sanctity of a tnan' s 
home and the privacies of life. ~t is not the breaking 
of his doort! and the rummaging of his drawers that 
con~titutes the essence of the offence; but it is the 
invasion of his indefeasible right of per,;onal 
security, personal liberty, 'and private ·property, 
where that right has never been forfeited by his 
conviction of some public offence, -it is the 
invasion of this .sacred right which underlie!! 
and constitutes the essence of Lord · Camdan't! judg
ment. Breaking into a house 11nd opening boxes \1-nd 
drawers are circumstances of aggravation ; but any 
forcible and 'compulsory extortion of a man's own 
testimony or .of his prlv<~.ta papers to ba used as avi· 
dance to convict him of crime or to forfeit his goods 
Is within the condemnation of that judgmant. In this 
regard the Fourth and Fifth Amendments run almost 
into each other. 

On the facts_ of the case Mr. J ustioe Bradley said-: 
It is.our opinion, therefore, that a compulsory pro-

. duction of a man's private paper~ to establish a 
criminal charge against him, or to forfeit \lis property, 
is within the scope of the Fourth Amendment to the 
Constitution, in all cases in which a search and 
seizure would be, because it is a material ingredient, 
and _effects the sola object of search and seizure. 

The search for- and seizure of stolen or forfeited 
goods, or goods liable to duties and concealed to 
avoid the payment thereof, are totally different 
things from a ·search for and seizure of a man's 
privata_ books and papers for the purpose of obtaining 
information therein contained; or of using them as 
evidence against him. The two thi~gs differ toto coelo. 
In_ the one case, the government is entitled to the 
possession of the properly ; in the otner, it is not. 

. ( The question here ill : ) Is a search or seizure, or. 
what is equivalent thereto, a cumpul.sory _production 
of a man't~ private papers,. to be used in evidence 
against him in a proceadi,Jg to forefeit his property 
for alleged fraud a3ainst the revenue laws-is such 
a proceeding for suc!:t a plirP03e an " unreasonable 

. search and seizure,.- within the meaning of the Fourth 
Amendment of the Constitution ? ( It is ) 

TH1'1 WEEKS CASE 

The case of Weeks v. United States, 232 U. S. 383 
(1914), involved a conviction for using the mails to 
transmit coupons or tickets in a lottery enterprise. The 
defendant was arrested by a police officer witi.J.out a 
warrant. · After his arrest other police officers and a 
federal_mar::~hal went to his house in his ~~b,sence, got. the 
key from a neighbour, entered the defendJ.nt'::~ room and 
searched it, and took: pos~ession of various p3.pers and 
arLicles. 'l'be defendant filed a p~tition in the district 
court asking the return of all his property. The court 
ordered the return of· everything riot pertinent to the 
charge, but refused to turn over the letters which were 
afterwards put in evidence on behalf of the government to 
secure conviction, acting on the proposition that the letter~ 
having come into the control. of the court, it would not 
inquire into the manner in· which they were obtain&d, but, 
if competent, would keep them and permi~ their use in 
evidence. Tue preBant Ctlsa established · the principle 
that in a fedartll prosacutiJn the Fourth Amendment 
barred the usa of evidan:)a· secured through an illegal 
se~rch and seizure. 

The Supreme Court held that the officrial, of the United 
States who took tha letters frorn the houso of the accused 
acted •• in direct violation -of the constitutional rights 
of the defendant," and similarly in the order of tbe 
trial court refusing hi\1 nppl ication for tlle return of the 
letters "there was involved a denial of the constitutional 
rights of the accused.'' The letters should have been 
restor.~d to J1irn. "In holding· them and permitting tlwlr 
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usa upon the trial, we think a prejudicial error was 
committed.'' Mr. Justice Day said : 

If letters and privata documents can thus be seized 
and \eld and used in evidence against a citizen 
accused of an offence, the protection of the Fourth 
Amendment, declaring his right to be secure against 
such searches and seizures, is of no value, and, so far 
as those thus placed are concerned, might as well be 
stricken from the Constitution. The efforts of tbe 
courts and their officials to brin~ the guilty to puni· 
sbment, praiRewortby as they are, are not to be aided 
by the sacrifice of those great principles established 
by years of endeavour and suffering which have 
resulted in their embodiment in the funiamental law 
of the land. 

'lbe United States marshal could only have invaded 
the house of the accuaad when armed with a warrant 
issued as required by the Constitution, upon sworn 
information, and describing with reasonable parti
cularity the thing for which the search was to be made. 
Instead, be acted without sanction of law, doubtless 
prompted by the desire to bring fqrther proof to the 
aid of the government, and under coiour of his office 
undertook to ma,ke a seizure of private· papers in 
direct violation of the constitutional prohibition 
against such action. Under such circumstances, 
without sworn information and particular descrip
tion, not even an order of court would have justified 
such procedure; much less was it within the autho
rity of the United States marshal to thus invade tile 
bouse and privacy of the accused. 

THE SILVERTHORNE CASE 

In the case of Sdvertlwrne Lumber Co. v. United Stales 
251 U.S. 335 (19201, the S:Jvarthoraes, havin~ been in:. 
dieted, wet·e arreste<l at their hom~s and dat~ined in cust 
tody by the police. Wllile so detained, Gove;;tmen
officers without authority went to the office of the com
pany and 8eized all the books, paper;~ and documents found 
there. Tite di,.trict court ordered all books, etc., returned 
on a. finding that the search and seiz11re violated the .con
stitutiOI~al rights of the parties. Thereafter, photographs 
tmd cop1es of the p:lpers weN m-1de and a' n~w indictment 
was fmmed, based upon, tbe knowledg;~ thus obtained. 
Subpoenas were then issued calling for production of 
the original parers for use of the grand jury. Upon 
refusal to produce, one of the Silverthornes was impri· 
soned for contempt. His refusal to obey was upheld by 
the Supreme Court. In its vie .v the whole performance of 
the unla ?lful searcll and seizure of brJoks and paper , u s was 
an outrage " planned or at least rat-ified by the Govern· 
ment; Mr. Justice Holmes, speaking for the Court, said : 

'l'tto propJsition could not ba presented more 
nakedly. lt is that although of course its seizure 
~vas an outrage which the Government now regrets, 
1t may study the papers befora it returns- them, copy 

them, and then may use the knowledge that it bas 
gained to call upon the owners in a more regular form 
to produce them ; that the protection of the Consti
tution covers the physical possession but not any 
advantages that the Government can gain over the 
object of its pursuit by doing the forbidden act. 
Weeks v, United States, to be _sure, bad established 
that laying the papers dlrectly'before the grand jury 
was unwarranted, but it is taken to mean only that 
two steps iue required instead of one. In our opinion, 
such is not the law. It reduces the Fourth Amend. 
ment to a form of words. The essence of a provisipn 
forbidding the acquisition -of evidence in a certain 
way is that not merely evidence so acquired shall not 
be used before the court but that it shall not be used 
at all. Of cour:>e this does not mean that the facts 
thus_ obt,ained . become sacred and inaccessible. If 
knowledge of them is gained from .an independent 

-source they may be proved like any others, but know
ledge gained by the Government'!! own wrong cannot 
be used by it in the way proposed, 

Tb~ Exclusionary Rule 
The exClusionary rule first laid down by the 

I 
Boyd decision and confirmed with greater emphasis by the 
Weeks decision, viz., the rule that evidence procured by. 
means of an iltegal search and seizure. must not be adm-ita 
ted in criminal pro3ecutions is the force at the back of 
the Fourth and Fifth Amendments which makes these 
constitutional guarantees effective .• But fJr this rule
tile victims of unreasonable se3.rches and seizures would 
be left only with the remedy of civil suits for damages 
against the government for the injuries sustained by 
illegal pol ice action, or of a prosecution of the offending 
police officer for his improper conduct. But .mch re. 
medias are obviously ineffective and constitute little-check 
upon unreasonable searches and seizures. It is thus this 
rule of suppressing evidence obtained by illegal means 
which helps in implementing the sacred right to immunity 
from . police intrusions which the Constitution bas 
guaranteed. 

Formerly it was the unvarying law that upon the 
trial oi a criminal c-tse, tile court would receive any com
petent evidence without inquiring into tile means by 
wbich it had been procured That is the common law 
rule, and although the Boyd case had lo.id down that ail 
exception sbould be made to the commqn law rule by 
excluding all evidenca in the procuring of which govern
ment offici11.ls took part by methods forbidden by the, 
Fourth al!d Fifth Amendmenttf, yet, after tile Boyd ca~e, 

the Supreme Court reverted to the old rule in Arlams v. 
New York, 192 U.S. 585 (1904). In this case, tile police 
had seized, while executing -a !!S<lrcb wa.rr~nt fur tile dis
covery and seizure of gambling implements, some bJoks · 
and papers not mentioned in the warrant. These dJcume~lts 

. were used as evidence to prove the guilt. Tna CJJr t 
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held in this case 'that the papers, having incidentally 
come int.o the possession of the polica, did not cease to be_ 
competent evidence though the seizure was unlawful. 
Thus the CJurt reaffirm 3d the old rule thlt "a court will 
not, in tryiri·g a crimina.! causa, permit a collateral is~ua 
to be rais_ed as to the source _,of co·npetent testimony." 
But this decision has been overruled by snb3<lquent deci
sions of the Supreme Court. as Mr. Justice Cardoz'l. has 
stated in Paople v. Dafore, 212 N.Y. 13, 150 N. E. 585, 
and t~e exclusionary rule has now been firmly established 
and consistently followed. On the authority of the Boyd 
case an order was made for returning the books and papers 
unlawfully seized in U11ited States v. Mills, 185 Fed. 318 
(Hill). This was followed -by £he Weeks decision in 
wMch the ~upreme Court, as said above, reversed -the 
conviction ·based upon the use of illegally seiz~d papers, 
for the return of ~hich an application had been made to 
the trial court and rejected by it. 

The rule of exclusion has since then been well settled. 
It wa·s generalfy under!Jtood at the time that objection to 
the admission of evidence illegl}!ly obtained or an appli
cation for the compulsory return of documents con
stituting the evidence should be m'lde before the trial 
commence~. But Goufed v. United States, 255 U. S. 298 

· ( 1921 ), and Amos v. United States, 255 U.S. 313 (1921), 
ruled that a motion before trial was unnecessary if the 
defendant had no knowledge until the trial that an 
illegal seizure had beim made. Further, Agnello v. U nitPd 
States, 261 U. S. 20 (1925), held that the evidenc·a must 
be excluded, though the things seized were contraband 
and though there had been no motion befor/3 trial if the 
facts were undispuied. 'rhus, in the words of Justice 

-CardozJ, "the procedural cJndition 'of. a preliminary 
motion has been substantially abandoned, or, if now 
enforced at all, is an. exceptional requirement." Tlle 
adoption by the courts of the rule of evidtJnce barring the 

. use of materials obtained through improper searches and 
seizures a~ainst defendants ill the means by which they 

-have been enabled to give eff~ct to the protection afforded 
to people by the Fourth Amendment. As Mr. Justice 
Do)lglas said in Wolf v. Colara·io, 334 U; S. 25 (1\149), 
"in the•ab:~enod of that rule the ·Amend nent would have 
no effective' sanction. '• In fact, in the words of Justice 
Rutledg~ employed in the same case, exclusion of 
evidence taken in violation of the F..mrtti Amandment's 
·mandate is " the one sanction '• which ensures the. fulfil· 
'rp.ent of th9 mandate. It was said ia Untted States V• 

Wallace an1. 'l'iernan Co:, 3 }6 U. S. 793 ( 1949), tbat the 
rule. that the knowledge gained' by Government from 
illegally seized documents cannot be constitutionally 
utilized is "an e.x:traordinar¥ sanction, judically impo!!ed, 
to limit searclles and seizure!! to those conducted in 
strict compliance with the command-! of the Fourth 
Amendment." Similarly, the Supreme Court said in 
McD:mal(l' '/, Ur1ited States, 335 1J. S. 451 (1948): 

( The Irourth Amendment ) mark!! · the right of 
privacy 118 one of the qnique values of our civill~ 

' 
zation and, with few exceptions, stays the hands of 
the poliee unless they have a search warrant issued by 
a magistrate on probable cause supported by oath or 
affirmation. And the law provides as a sanction 
against the flouting of this constitutional safeguard 
tbe suppression of evidence secured as a result of 
the violation, when it is t~ndered in a federal court. 
The exclusionary rule means, in the 'words of Justice 

Murphy in Goldstein --v. United Stales, 316 U.S. 114 
(1942), that the CJurt ''has refused to make itself a 
participan~· in lawless conduct by sanctioning the use 
in open court of evidence illegally secured. " But this 
rule of the suppression of such evidence applies only to 
evidence illegally obtained by the employees of the 
federal .Governme_nt; such evidence if obtained by the 
employees of the states can be used ia federal courts. In 
Feldman v. United States, 322 U. S. 4~7 (1944), the 
Supreme Court ·said (with three dissents) : '• While 
evideuce Secured through unreasonable search and seizure· 
by federal offi<Jials is inadmissible1n a fed~ral prosecu
tion, ... incriminating documents so secured -by state 
officials without particip1tion by federal officials but 
turned over for their nse are admissible in a federal 
prosecution.'' Similarly, evidence improperly obtained 
by private persons may be t1sed, as wa'! decided in 
Burd~au v. McDoWdl, 256 U. S. 465 (1921), but such 
evide_nce, if obtained by state officers who are co-operating 
with federal officials, cannot be so used, vide Gambino v._ 
United States, 275 -U. S. 310 ( 1927 ). Tlli:~ means 
that if federal.officials play any part, direct ·or indirect, 
in collecting evidence by n.eans of search and oeizure 
prohibited by the Constitution, such evidence is vitiated 
and becomes inadmis~ible in federal courts. 

Toe Fedllral rule of ex:c!ul!iou is now incorporated in 
the Federal Rules of Crimiual Pro.::edure, but Wolf v: 
Cularado, 338 U. S. 25 (1!149 ), decided tbat although the 
sectiri y of one's privacy against arbitrary intrusion by 
tha police, · guara1lteed by the Fourth A•neudment, was 
enforceable against tht>, statal! through til .. due process 
clause of the Fourteenth, the exclusionary rule -need not 
he supposed to be applicable tu a state conviction based 

,on evidence obtained a!l the result of· an illegal search. 
In this case the majority of the Cll~rt held that it was for 
the individual states to determine whether or not such 
evidence could be admitted at the tri-1l. From thi!! ho]d. 
ing Justices Murphy, Douglas and Rutledge vigorously 
dissented. ' 

FREEDOM OF TRAVEL 

Visit ta Russia Not Permitted 

Mr. V. G RoN, a Com.nunist member of the Madra~ 
Legislative Council, applied on 23rd October last for t.he 
issue of a passport for proceeding to several countries in

' cludiug the U. S. S. R. and E":~t Asia, and endorsement 
was ~ada by the Madras Government only in regard to 
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travel in countries other than U. S. S. R. and East Asia. 
He therefore applied to the Madras High Court for a writ 
of mandamus to direct tJ;le State Government to endorse -
passports to enable him to travel in U.S.S.R. and coun
tries in East Asia. The petitioner contended that refusal 
of endorsement on the passport, in regard to travel to' any 
country, was a violation of the fundamental right gua
rante~:d under Art 19 (1) (d) of the Constitution ( which 
confers the right "to move freely throughout out the terri
tory of India " ) and any restriction of that right must be 
'' reasonable'' and '' in the interest of the general public.". 
He also contended that the refusal of endort~ement for travel 
to the U. S. S. R. and the F~r Eastern countries was mala 
fide and was a discrimination which was both arbitrary· 
and unjust and in violation of Art. 14 of the Constitution. 
He alleged that the refusal was due to the fact 'that he 
was a member of the Communist party in the State legis
lature and that be had, as such, consistently opposed the 
party in power. He relied on the fact that passports ell
dorsed to such countries had been issued to 'other persons .. 

It was contended on behalf of the Government that 
the petitioner had no legal claim to the issue of a 
passport which was in the nature of graRt of a special 
facility and that it was in the discretion of the executive 
to give it or to refuse. It was denied that endorsement 
to U. S. S. R. and some oth~r countries was refused to the 
petitioner because he was a member of th'i! Communist 
party. 

Rajamannar C. J. and Venkataraman J., who heard 
the petition, in the cours.e of their judgment on 1st May, 
discussed the provisions of the Indian Passport Act and 
the rules framed thereunder and observed that these re
lated to passports issued in connection with the entry of a 
person into India. The Act was quite clear on the point 
and it was manifestly designed to prevent persons e~ter
ing India without d. passport. Certainiy, the rules could 
not enlarge the scope of the Act. There was no provision 
in the Act or in the rules for the grant or issue of pass
ports to persons leaving India. "We have no doubt, •• 
Their Lordships stated, " that the Act was not intended 
to prev~>nt British Indian subjects from entering India. " 
So far as India was concerned, th11ra was no statutory 
pr.ovision which prohibited a person from leaving In.dia ' 
without a passport; nor was there any provision 
forbidding Indian citizens from entering India without a 
p~ssport. T~~se fa,cts had to be borne in mind in dealing 
with the petitioners contention relying on Articles 1' 
and 19 of the Constitution. · 

Th~ir ~ordships further observed that Article 14 had 
uo applicatiOn to a. matter like the issue of passport 
which consisted of the exercise of a purely political fun:~ 
tion. Their Lordships expressed the view that the relief 
which the petitioner sought at their hands was not found. 
ed on any legal right. The passport gs.ve the recipient 
the benefit of the protection of the Government issuing it. 
"But can it be said that anyone has got a right .to obtain 

a passport to any particular country? We think not. •• 
Even when a passport had been granted to an -individual 
the State could not be compelled to exe~cise its protectio~ 
over that individual in a foreign cou.ntry. 

In the re~ult, Their Lordships dismissed the petition. 
A similar petition filed by Mr. S. B. Adityan, M.L.C .• 

was also dismissed. 

HABEAS CORPUS PETITIONS 

Release of Two Detenus 
DETAINED FO? SUPPORTING JAMMU AGITATION 

The Supreme Court on 4th May ordered the release of 
Dr. Ram Lal Mahajan and Mr. Parkash La], who had· 
been detained under the Preventive Detention Act for 
alleged participation in the movement started in support 
of the Praja Pari shad agitation in Jammu, The former 
was detained by the Punjab State and the latter' by the · 
D~lhi State about the middle of March. . · 

One of the charges made against Dr. Mahajan in the 
grounds of detention supplied to him was that he had 
been addressing and attending Rashtriya Swayam Sevak · 
Sangh and Jana Sangh meetings in the district of Gurdas
pur with the intention of mobilising public opinion in 
favour of the Praja. Parishad movement and for coiiecting 
arms and funds .. Mr. Par~ash Lal was charged, among· 
other things, w1th enrolling volunteers for the Jana 
Sa!lgh.• 

~ollow~ng their decision ~n the case of Dr. Bharadwaj 
that 1f even one of the gro)lnds of detention supplied t() 

· a person preventively detained was vague, the detention 
resulted in an infringement of his constitutional right t 

t t
. . () 

make a represen a Ion agamst his detention Their 
Lordships oMered.that these two detenus be releas~d. 

· Similarly: on 8th May the Supreme Court ordered th 
release of three persons detained for alleged complicit · e 
the agitation started by the Jammu Praja Parishad_!'~~ 
V. G. :Oeshpande, M.P., Secretary of the Hindu Mah _ 
sabha, Mr. U. M:. Trivedi, M.P., and Mr. Hard al 

0 
. . S t aya 

Davgun, rgamzmg ecre ary of the Hindu M~h asabh 
It was alleged against Mr. Deshpande that he was pro~ 
ceeding to Pathankot to start the agitation there. The· 
Supreme Court held that some of the grounds of detention · 
served on the detenus were vague atid indefinite. 

Delay of Four Months in Furnishing Particulars 
Following the decisions of tlie Supreme Court in State 

of Bombay v. Atmaram Sbridhar Vaidya and Ta rapada De 
v. State of West Bengal, the Calcutta High Court held 0 
18th June 1951 in the matter of the habeas corpus peti~. 
tions of Anand Sankar and others (A. I. R. 40 Calcutta 
129 ). ~bat the -detention of persons to whom particulars of 
grounds of detention were furnished some five month 
after they had been detained complied with the require~ · 
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- mentslaid_down in A.rt.'22(5) of the Constitution that the 
detenus be supplied with grounds of detention " as soon 
as may be._. and that they be afforded :: the earliest 

- opportunity of making a representation." In the case of 
Atmaram Vaidya the particulars were not_ delivered until 

_nearly four months after the order of detention had 
been made and until after the' detenu had filed a habeas 
corpus-petition.' The faots of soma of the detenus in the , 

_ <lase before the Oalcutta High Court were '' precisely 
similar .. t~ those of the above-cited cases decided by the 
Supreme Court, and the High Court therefore held that the 
Express decisions of the Supreme Court " cannot possibly 
be questioned and must be followed.'' Compare the 

-decision of the Supreme Court in the cases of Ujagar Singh 
and Jagjit Singh given on p. ii:228 of the BULLETIN. 

In the case of some of the detenus i~ was urged that 
the orders for their detention must be held mala fide 
•• because-they _were only made after the detenus had 
~ither been discharged in criminal cases or bad been 
released cin bail. '• Chief Justice Harries said in regard to 
this contention : " Making orders for detention, where 
persons had been dischll-rged by a criminal court or had 
been released on bail, does give rise to suspicion,'' but in 
the· present case " there is nothing to suggest that these 
'orders were not honestly made beyond the fact .:that they 
were made when it was clear that the detenus would be 
f!et at liberty. The fact that the prisoner- would be at 
large might well compel the authorities to make an order 
if they honestly believed him to be dangerous. . . • To hold 

- that the orders were mala fide, something more than these 
mere circumstances would have to be established.'' 

SUCCESSIVE PETITIONS ON SAME GROUNDS 
An important question was rais~d in this case as to 

--whether detenuswere entitled to make successive habeas 
corpus applications when- their previous applications had 
been dismissed, but this question was not- decided in the 
instant case. "A number of detenus had made previous 
applications to this Court fC!r writs in the nat11re of 
habeas corpus and such applications had been _ dismissed 
by various benches of this Court. It was contended on be. 
half of the State that- as previous applications had been 
dismissed, tqis bench had no jurisdiction to consider sub
-sequent a:pplications." And the Court said: 

It might well be argued that there is nothing in 
law to prevent su'-cessive applicati6mi. In civil 
matters there is the rule of res judicata and in crimi
nal matters the rules of autre fois cqnvict and autre 
fois acquit. But these proceedings are neither civil 
nor criminal and it is contended that there is no ex
pre8s provision prohibiting successive applications 
even based on the same facts. / 

However, the Court found H unnecessary to give a ruling 
<>n this poln~ as the applications in this case had been 
.(llsmissed under the Preventive Detention Act of 1950 and 
fresh applications had been made after the ·Act h.ad been 

a):Ilended in 1951. 'And the Chief Justice held that " a 
decision under the Preventive Detention Act of 1950 could 
nev:er prevent an application being made when that A.ct, 
had been amended in the manner in which it was amended 
by the 1951 Act, The fact that an application had · be.en 
dismis~ed under the 1950 A.ct might afford no answer 
whatsoever to the conte-ntion of the detenu under the Act 
as amended in 1951. ~· 

Is Specification of Period of Detention Required ? 

CONTRADICTbRY DECISIONS 
Deka J. of the Assam High Court on 8th February 

1952 rea:ffirmed, in the habeas (}Orpus petition of Biswanath 
Agarwala, the ruling given in similar petitions filed by 
Hari Prasad Agarwala and Kishenlal Dhanuka (vide p. ii: 
229 of the BULLETIN), to the effect that the order of deten
tion for ~n indefinite period,·if passed under sec.ll(1)of the 
Preventive Detention Act while confirming the Advisory 
Board's recommendation, is bad in law. Hfs Lordship based 
his decision on the observations- of Mr. Patanjali Sastri, 
Chief Justice of the Supreme Court in the case of Makhan 
Singh Tarsikka that " the Government should determine 
what the period of detention should be'' in its confirmation 
order. These words indicate, Deka.. J. said, that " the 
Government has to exercise its discretion, or bring its 
decision to bear on the gravity of the offence charged and 
the risk of releasing the prisoner, on-the receipt of the 
report of the Advisory Board and then-determine the period 
for which the detenu should be kept in confinement· or 
under restraint.'' 

Contrary to this ruling, Mr. Ram Narayan, Acting 
Chief Justice of Assam High Court, put, in his judgment 
on the habeas corpus petition of Narayan Saha,·the inter
pretation that a confirmation order made under seo. 11(1) ' 
did not require the duration of detention to be specified~ 
( 3rd April 1952 ). His Lordship said: 

It seems to me that the language employed in cl. 1 
( of sec. 11 ) does not impose any obligation on the 
appropriate Government to determine the period of 
detention when confirming an order of detention. All 
that it requires is that if the Advisory Board has 
reported that there is in its opinion sufficient cause 
for the detention of a person, the appropriate Govern
ment may confirm the- detention order and continue 
the detention of such person for such period as it 
thinks fit. • • . The appropriate Government thus is. 
give11 the authority to continue the detention 
subject to the statutory maximum. This would be in 
conformity with the scheme of the Act. The Act~' 
being for a definite period, the appropriate Govern-
ment could be given the power to keep a person in · 
detention for any period it. considered fit, subject to 
the maximnm fixed by the Act, without fixing a : 
shorter period of detention at the confirmation 
stage .. 
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:His Lordship added : 
Whether such a discretion should or should not 

have been given to the appropriate Government is not 
the question. . • • lam not oblivious of the fact that 
on this interpretation the period for which a. person 
may be detatned after ·th.e confirmation of the initial 
period would remain uncertain subject to the maxi
mum limit of the duration fixed by the Act. It would 
also make it possible for the State Government to 
continue the detention for ·the maximum· period 
which the law permits. Even if this may be 
regarded as causing hardship, as no non-compliance 
with the provisions of sec. 11 (1) is involve~, the 
legality of the order confirming detention cannot be 
questioned. ~ 

·For this ruling His Lordship drew support from the deci
sion of a division bench of the Bombay High. Court in 
Pralhad Krishna ·v. State of Bombay (A. I. R.1952 Born. 
i ), in which it was held that it was not necessary for ~he 
State Government when confirming the order of detent10n 
to mention the period for wh~ch the detention wou.ld be 
continued. Here it may be stated .that in Maganlal v. 
Government of Bombay (A. I. R. 1953 . .Born. 59) Vyas 
and Rajadhyaksha, Judges of the Bombay High Court, 
referred to the decision of the Supreme Court in Datta
traya M. Pangarkar v. State of Bombay ( A. L R. 1952 · 
S. C. 181 ), in which it was held that non-specification of 
the period for which the detention was to continue in the 
order of confirmation made under sec. 11 (1), Preventive 
Detention Act, after the Advisory Board had considered 
the cases of detenus, would not make the detention illegal. 

.High Courts' " Reserve Powers •: in Detention Cases 

ANY SUOH POWERS DENIED 

In Maganlal Jivabhai Patel v. Governmllnt of Bom
bay referred to above in the imm'ediately preceding para
graph, Rajadhyaksha and Vyas JJ. of the Bombay High 
Court re{used (1st April1952) to accept the reasoning of 
. the Madras High Court that under Art. 226 of the 
Canst ltution " reserve powers •' are ·vested in High Courts, 
in virtue of whic':l the High Courts can pass on the merits 
of detention and release detenus in "fit oases." Magan
la} was detained for activities prior to March 1950, and it 
was urged that as nearly two years had elapsed since that 
time, there was no longer any justification for continuing 
the detention in the changed circumstances. The district 
magbtrate of Ahmedabad under whose orders Maganlal 
had been detained had stated in an affidavit that "the 
grounds of detention still subsist," but the Court .was 
nsked to use its "reserve powers'' in order " to uphold 
equity and justice" and release the prisoner in view of 
the fact that times bad changed. Their Lordships held 
that they had no power to-interfere with the order of de
tention. They stated that while a habeas corpus bench 
bad competence to decide whether the detention was mala~ 

fide, etc., it had no competence to pass on other questions. 
They said: 

It is not open to' it, in our view, to go into the 
question whether on merits the detaining authority 
had justification t'l pass the order of detention or. 
continue the detention. That un<ler the Act is a 
spb.ere exclusively of the detaining authority and 
upon that sphere the Court cannot encroacll. It is 
the detaining authority alone whose satisfaction as 

. to whether a person should be detained or not is 
material and relevant under the scheme of · the 
Preventive· Darention Act and it is that authority 
which has got to see whether the activities of a 

,particular person are prejudicial to·. the maintenance 
of public order, security of State, etc. 

" Absconding " after Detention has Ceased 

Achinta Kumar Bhattacharjee was ·ordered to be 
"detained under the Assam Maintenance ·of Public ·Order 
Act, 1947. The order for detention was passed on 5th 
January 1949. and was to :remain in force for two months. 
.About a month after the order of detention had lapsed. 
Bhattac~jtrjee was required by an order under sec. 2(6)(8) 
of the Act to appear before the district magistrate of 
C~tchar 'within 15 days. He was subsequently arrested 
some two years later. in Calcutta, brought to Assam and 
at a trial for. 'breach of the order was convicted and 
sentenced to imprisonment for one year and the sentence 
was affirmed by a higher court. Against his conviction 
and sentence Bhattacharjee filed a revision application in 
the Assam High Court, and on 7th July 1952 Thadani 
C J. and Deka J. set aside the conviction and sentence on 
the ground that an order of the nature passed against 
Bhattacharjee could not be validly made after the order 
for his detention had ceased to be in force. 

The words "so that the order (for detention ) cannot 
ba executed'' in sec. 2(6) mean, the Court said, that "but 
for the fact that the petitioner has absconded or is abscon • 
ding himself, the order can be executed against him.'' 
Their Lordships said : 

To put it shortly, once the duration of the order of 
detention had expired, the authorities competent to 
act under th11 Assa.n;1 Maintenance of Public Order 
Act, 1947, are debarred from making any order under 
provisions of the Act, the effect of which is to revive 
a lapsed order .•. ,If an order under sub.seo. (6) of 
sec. 2 can be made irrespective of the fact whether 
the order of detention 'is in force or not, there was 
no need to add tlie words "so that the order cannot be 
executed" in sub·sec. (6) of sec. 2. The words " so 
that the order c~nnot be executed '' have advisedly 
been put in the present tense so as to connect the' 
order made under sub.sec. (6) of sec. 2 with an order 
of detention whichis in force, but which cannot be 
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executed because the person against whom the order 
is in force has absconded or is c~ncealing b:ims~lf. 

Sec. 1 0( 1) of the Pre~entive Detention Act · 
' ' 

PROVISION MANDATORY, NOT DIRECTORY 

Shah C. J. and Baxi J. of the Saurashtra High Court 
~n 19th January 1952 ruled, in eleven petitions for a 
writ of habeas corpus filed by Gobel Umedsing N11rubha. 
and others, that inasmuch as the report. of the Advisory 
Board to whom the cases of the petitioners were referred was 
not submitted to the Saurashtra Government within ten 
weeks from the date of the order of detention, as required 

. by sec. 10(1) of the Preventive Det,ention Act 1950, their 
fur'tber detention had become illegal. The provision as to 
the submission of the Advisory Board's report within ten 
weeks --was, Their .Lordships said, imperative and not 
directory, as maintained by the Advocate General. This 
view found support in Kishorilal Bahati ·v. The State 
(A. I. R. 1951 Assam 169 ). . 

: On the necessity of meticulously carrying out all the 
requJrements laid down by l~w in cases co'ncerning the· 
(\eprivation or' the liberty of the subject., Their Lqrdships 
.quoted the following dictum of Brett L. J. in Dlre's case. 
0 "Q. i3. 376 (1880 : . 

. It is a general rule which has always been acted 
- . ' upon by the Courts of England, that if any person 

procures the imprisonment of another, he must take 
care to do so by steps, all of which are entirely 
Tegular, and that if he fails to follow every step in 
the process with extreme regularity, the. Courts will 
not allow the imp~isonment to. continue; 

· Although in. this case I consider that 'irregularity . a 
·matter of substance, I should be of the same opinion 
if it were only a matter of form, 'because, as I' said 
before, I take it to be a general rule that the Courts 
at Westminster will not allow any individual in 
this Kingdom to procure the imprisonment of another, 
unless he takes care to follow with .extreme precision 
every form and every step in the process which is to 
procure that imprisonment. I consider this to be a · 
wholesome and good rule, and to be in accordance · 
with the great desire which English Courts have 
always had to protect the liberty of every one of Her 
Majesty's subjects. 

COMMENTS 

Legislative Privileges and Libe~y of the Press 

Irortunately in India the privileges of the legislatures 
do not override the fundamental liberties guaranteed to 
citizens at large in the Constitution, and yet these privi
leges may be so exercised as to impai~ seriously the right 

' . 

. of free discussion :which the: Constitution in Art.19(1)(a) 
gives to newspapers in commenting on affairs of public 
interest. An instance ' of such impairment occurred 
recently when the" Times of IQdia" was condem~ed by 
the Privileges Committee. of the Bombay Legislative 
Assembly for . an editorial' comment appearing in the . 

. issue of 28th March and was deprived of the press 
facilities_granted to the paper. Even if the " Times of 
India" proves in a court of law that its comment was fair 
and· did not fall within the scope of restrictions, wide as 
they are, which are specified in Art. 19(2), the court can
not possibly require the legisl~ture concerned to grant 
to the paper the facilities which have 'been· denied 
to it. The constitutional remedy being thus unavailable, 
relief ca1~ only come from the self-restraint which the 
legislature· itself rp.ay exercise in so interpreting its 
.privileges as not to impinge on freedom of the press. 

The "Times of India'' editorial referred to questions 
put in the Legislative Assembly co~cernilJg liquor permits' 
granted to High Court judges, the questions being asked_ 
on the footing that, according to the belief of the public, 
granting of such permits " is likely to influence judicial 
decisions in prohibition cases... If so, would it not be 
advisable, it was asked, to entrust prohibition cases to 
judges who were not holders of liquor permits ? The 
" Times of India'' condemned· the asking of ·theRe 
questions as betraying "a degrading design to lower Their 
Lordships in public, esteem" and said tliat this was 
" unworthy of the legislature of what was once a premier 
State. '' When called to appear before the Privileges 
Committee, the editor ex:pjained Jhat his sole purpose in 
writing the eqitorial was " to uphold and maintain the 
dignity of the Assembly. "· Notwithstanding such 
explanation, the Committee came· to the conclusion that 
the paper had committed contempt of the legislature and· 
imposed on it the penalty· of denying access to the 
chamber. The Legislative Assembly, acting like a 
private club, can o.f course decide who shall share · 
in the "facilities which it is within its power to give, but 
unjust denial of such facilities •is likely t'o result in a 
grave curtailment of the liberty of the press. 

The British House of Commons enjoys plenary power 
to punish in what way it likes one whom it considers to 
have been guilty of a breach of its privileges. No con· 
stitutionallimitations are imposed o'n this power. This 
would create an impossibl~ position: if the House were 
'arbirtarily to exercise its privileges which it alone can 
define. But this unlimited power is in fact voluntarily 
kept in check by the House in order that freedom of the 
press be not abridged. · Mr. Bharucha, the only non
Congress member of the Privileges Committee, cited a 
very tell~ng instance of the great self-restraint which the 
House of Commons exercises in interpreting its privileges. 
A report appllared in the London "Times" concerning 
some members of the House of Commons, which read : 
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History will record with amazement that these 
men whose political existence depends upon an ollga· 
nized system of midnight murder and who draw at 

_once their living and t~eir notoriety froin the steady 
perpetration of crimes for._ whicli civilization decrees 
the gallows, are permitted to sit in the British.House 
of Commons. -

No condemnation could be severer, and yet, when the atten~ 
tion· of th~ Speaker was drawn to the report, Mr. Bharucha 
said, his ruling •was: "However grave the charges 
and imputations made in that article may be, I do not 
think it is a case of privilege. It has been the practice of 
this House to restrain privilege under great limitations 
and conditions ; and these restrictions and limitations 
have been, in my opinion, very wisely imposed by the 
House upon itself ..... Of course, if Ron. Members think 
themselves aggrieved, they have a remedy; and -they will . 
not be precluded from pursuing their· remedy elsewhere 
than in this House. " 

Until our legislatures also learnt~ exercise such self
restraint, there are likely to be grave inroads on press 
freedom. It is just because of this concern for press free
dom that the radical_" New Statesman" of London, in 
spite of its deep sympathy for the Congress party in India, 
has expressed admiration for. the refusal Qy the editor of 
the ''Times of India '• to tenaer an apology to the Bombay . 
Legislative Assembly in order to earn_ the press facilities 
which it is' witbin its unrestricted power to accord or 
deny at its own sweet will. Writing in the same paper, 
Mr. Norman Cliff also praises the editor of the .''Times 
of India," the " Daniel of the Indian press,'' for the 
bold stand which its editor took, saying that in these 
_proceedings " th~ press . of India was put on trial before 
a non-judicial' tribunal · composed of the complainants, 
from whose judgment there is no appeal except to public 
opinion.'' 

"The Press Act Must Go •' 

In his presidential address to the fifteenth annual 
conference of_ the Southern India Journalists' Federation, 
Mi. N. Raghunatha Aiyar said on 25th April: · 

A ye~r's experience of the working of the Press Act 
has not shown that there is anything to be said. in its 
favour. Irritated by what he regards as the disgrace
ful communalism of certain papers in and around 
Delhi, the Prime Minister has been thinking aloud 
whether more ·restrictions might not be necessary I 
While the gutter press cannot. be repressed by law, 
repression may, by being indiscriminately directed _ 
against the more responsible se.ctions, impede the 

· operation of natural correctives. There can be really 
no half·way house to freedom of the press. The Press 
Act must go. The mere tinkerin~ which the. Govern-· 
me~t proposes to undertake in a leisurely a·~tempt to 

implement the·recon'lmendations of the Press Laws 
Committee will not do .. 

After refening to a deep-rooted suspicion that the 
Governme~t of India desires to choke off sources of news, 
Mr. Raghunatba Aiyar said, obviously having in mind 
the punishment inflicted on the "Times of India" by the 
Bombay Legislative Assembly: 

And may I respectfully say. that the increasi~g 
tend~ncy on the part of the legislatures to invoke the 
terrors of contempt procaediugs on ·any or no pro
vocation is greatly to be deprecated ? The sooner 
precise an!l definite legislation is brought in to end 
the anomalous position in which, taking advantage of 
a loose provision in the Constitution, every legisla~ 

. ture in this country claims vast and fin defined powers, 
the better it will be both for the legislatures and for 
-the press. Contempt proceedings fn which the accuser 
also figures as judge should be avoided as far as pas~ 
sible by bodies which by the nature of their e:msti~ · 
tution and functions may often find it difficult 
wholly to exclude personal or pllitica.l considera· 
tions. If they must have a minimum of these 
powers there should be a right of appeal to a judicial 
tribunal. 
In accordance with thi~ suggestion, the clnference 

adopted the · following rosolution on the privileges of 
legislatures viR a vis the right of nawspJ.pars to di~cus'3 

public affairs freely : . 
Noting with concern that fr~quent invocation of 

the vague and undefined privileges of the legislatures 
in a manner ealculated to stifle free discussion ·out~ 
side the legislatures of matters of-public interest, the 
Conference feels that _unless the power to institute con
tempt proceedin~s and to deprive new3pJ.pers of their 
normal rights and privile-ges was strictly defiued and 
limited, the result might ba gravely detrimental to 
the freadorn of the press. It, therefore, urges that_ 
appropriate legislatio·n ba brought forw<:l.rd without 

· fu~ther delay to define the powers of various legisla
tures and thus put an end to thE\ anomalous and_ uri
satisfactory position under the present law in which 
every legislature is enabled . to· claim a' jurisdiction 
as wide and unrestricted as that of the ·British 
Parliament. 

Bomba·y Government's Discriminatory Policy 

In its issue of 24th April the "New Statesman and. 
.Nation·'' has a paragraph on this snbj~ct by" Critic'' who 
is known tQ be no other than Mr. Kingsley Martin, the 
e~itor of the paper. Tile paragraph runs thus : 

Mr. Frank Moraes, the indapendent and hard-hitting 
editor of the "Times of India '' is having a splendid 
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battle with the Bonbay Legislative Assembly. The 
row began beca~se· " Th~ Times" bitterly criticised 
the Government's prohib.ition policy. Mr. Desai, the 
Chief 'Minister of Bombay, described this criticism as · 
vilification and was indiscreet enough to say that if 
~'The'Times" did not change its tune the Government's 
only recourse was to withhold official· advertising· 
from its columns. It appears that there exists a 
secret list of journals whose uncritical treatment of 
the Bombay Govermnent entitles them . to · preferen
tial advertising. 

The row bas 'taken a new turn now becl1use the 
"Times of India'' has described as "contemptible'' an 
action of a member of the legislature who questioned 
the grant of a special liquor licence to judges on. 
health grounds: I s.ee that "The Times" has properly 
refused a demand for an apology by the Assembly. 
Whether its criticisms have been just is neither here 
nor there; what matters is t.hat Mr. Moraes -is stand. 
·jng boldly for the freedom of the press. 

Freedom. ·of Travel 

DETENTION OF DR. SYAMA PRASAD MOOKEIUEE 

Dr. Syama Prasad Mookerjee, M.P., informed Sheikh 
Abdulla, the Prime Minister of Kashmir, of his , intention 
to proceed to Jammu on 11th May, without taki.ng out a 
p~rmit, for the purpose of seeing for himself· the pres11nt' 
conditions in Jamniu, adding that be was "anxious to 
explore _the possibilities of creating conditions which may 
expedite a peaceful settlement. " Prompt!y came Sheikh 
Abdulla's answer .that the time was.,not opp~rtune for the 
Jana Sangh leader's visit to Kashmir. Dr. Mookerjee , · 
-also sent a telegram to Mr. Nehru, saying: _ 

· I have intentionally not applied fur a permit to enter 
Kashmir since it has been systematically refused by 
your Government to several people, including members 
of Parliament and S~ate legislatures, who differ from 
your Kashmir policy, 
In splte of Sheikh 'Abdulla's telegram, which ·amounted· 

to an order banning his ·entry into the Kashmir State, 
Dr, Mookerjee decided to carry out his· intention. But 
when he approached tbe border of the State, an order 
signed by the Chief Secretary -of the State was served on 
him under sec. 4 (1) of the State's Public Saourity Act 
forbidding him to set foot in the State territory. Dr. 
Mookerjee, however, defied the order and entered the State,· 
whereupon he and- two of his associates,. Mr. Gurudatt 
Vaid and Mr. Taracba.nd. who were travelling with him 
in the jeep were served with a.n order under sec. 3 of tile 
Act ordering. their detention on the ground ~hat thefr 
presence .in the State constituted a grave tqreat to public 

peace and tr~nquillity. They were taken in police · 
custody and. detained in a house seven miles from 
Srinagar. The Deputy Chief Minister told journalists 
.that while. Dr. 'Mookerjee was in detention it was 
impossible . for the . Chief ~inister to entertain any 
suggestion . for bold ing talks of a political nature ·with 
him and he also indicated that Dr. Mookerjee would not 
be '!!leased early. ' ' 

An ordinance was has.tily promulgated by the_ head 
of the State to provide for control of entry into the State 
of Kashmir. It lays down that no person shall enter into 
the State from ~ny part of India unless he is in possession 

·-of a permit or. is exempted from the requirement of a 
permit tinder the rules to be yet framed. A contr~vention 
of the provisions of the ordinance or rules is made 
punishable with a year's impris<)nment or a fine of 
Rs. 1,000 or both. Under the ordinance the GGvernment 
bas also the power to deport a person who has broken the 
ordinance ouls1de the State territory, 

The qu~stion of Dr. Mookerje.e's detention was raised 
in Parliament on 13th May by Mr. N.C. Chatterjee, and 
while daing so he referred to what bad appeared in 
newspapers that the Deputy Commissioner of the District 
bordering on the "State of Kashmir had stated that be was 
under the Government of India's orders not to forbid 
Dr. ¥ookerjee's entry into the Kashmir State, from which 
Mr. Chatterjee drew the inference that, so far .as the 
Government of India was concerned, it bad no objection 
to permitting Dr. Mookerjee to enter Kashmir and indeed 
was. willing to permit him to do so. This was denied by 
Mr. Nehru, ·the Premier of India, and the Deputy ~pe~>ker 
of the House of the People disallowed the motion. The 
matter stands here at this writing. 

Racial Discrimination on Railways 
0UTLA WED BY S. AFRICAN COURTS 

Mr. George Lusu, a native, was ordered to leave the 
European waiting room at the CJ.pe Town railway station· 
and when he refused to obey the order, .vas hauled up 
bef~re :3. magistrate. The magistrate, however, discharged 
Mr. Lusu on the ground that waiting roJm facilities for· 
non-Eur~peans were inferior to those for Europeans. He . 
ruled that there had been unequal treatment between the 
two· races, wbicll was :lontrary to the Railway Act of 1906. 
Against this decision of acquittal an appeal was filed by, 
the CJ.pe Province Attorney General, and the Apveal Court: 
on 23rd March dismi:~sed the appeal, saying that non-' 

-Europeans should get" sub~tantially tbe same" waiting 
· room facilitias on SJuth African railway stations as' 

Europeans. 

Ford's Civil Liberties Fund 
The Ford Foundation has establisbed a'' Fund for the. 

Republic'' the object of which is to promote civil liberties 
and clvii rigbt.s, •.• the Bill of Rights and the }l\.lurLeenth 
and Fifteenth Amendments. 
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