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RAJAJI'S RATIONALE OF A FREE PRESS

1

« QURRENT OFFICIAL OPINION MUST BE
RESPECTED ”

Tn commenting on the Preventive Detention Bill, we
gaid that even more dangerous than the biil itself was
the philosophy put forward by the Home Minister, Mr.
Rajagopalachari, in its support, viz., that whenever any

person even in peace-time commits or is likely to commit -

a prejudicial act, he merits incarceration without trial in
the interest of the State. Similarly, we have to say that
Rajaji's general attitude to freedom of speech and the press
is even more dangerous than the limitations to this right
that have been introduced in the Constitution or the
restrictions that may be imposed on this right in the
legislation which is to follow. What is called the Holmes-
Brandeis rationale in the United States on this subject is
that the right to freedom of expression must not be
curtailed unless there is a clear and present danger of a
substantive evil being brought about, a rationale which, as
Mr. Frank Anthony declaréed while speaking on the
-Constitution Amendment Bill in Parliament, was followed
in every democratic country though not under that name.
The Rajaji rationale, however, ashe propounded it in
speaking on the Bill, is just the opposite. It is that all
utterances deserve to be punished which preach anything
like disobedience to what a legislature has ordained in any
law and which thus tends to undermine respect for autho-
rity. He said: If a legislature decided that certain things
-were bad for society and commission of offences in respect
of them should be punished, freedom of speech should
not cover such offences. Once a decision was taken
that a certain thing was a crime, which was a
amatter of policy, encouragement should not be given to
that short of thing. If a Minister had the right to take
a decision on public matters, everyone should respect
his authority. If he was wrong, the people would
have in their hands the remedy of dismissing him in the
eloctions. But encouragement of disobsdience to authority
could not be tolerated. Everyone in the country wanted
prohibition ; could they then allow, under the guise of
freedom of speech, people saying that the prohibition law
:should be broken, or ( to take even a less controversial

question) could they allow people preaching that food
levies or procurement should not be made? It was said
freedom of speech was a natural right ; yes, but it must be
subject to such natural restrictions.

_  The Home Minister’s reasoning really amounts to
this : all political orthodoxy, as laid - down by Authority,
must be rigorously enforced, and the Government must
have power under the Constitution to suppress all spesch
or publication whickeis calculated to shake people’s faith
in it. Only thus, he feels, can a government be run. He
is welcome to his political philosophy ; the only trouble is
that this philosophy is in flat contradiction to the cardinal
tenets of Freedom of Expression guaranteed in our Consti-
tution at least till it was recently amended. Prohibition
may be good; compulsory levy of foodgraing may be very
necessary. The legislature may declare that it has decided
to secure these ends. Hven so, it must be open to anyone
to-preach that these ends are not politically expedient or
even morally right. Liberty of speech guaranteed by the
Constitution of any country implies that nothing in the
world is beyond the pale of discussion; that every opinion,
however widely and influentially acoepted, must still be
open to dispute, if any one chooses to contest it; that
social utility is promoted by all received opinions being

occasionally challenged and a claim to infallibility in the

legislature and the executive being denied. Liberty of

speech will cease to have any meaning if this freedom is

not allowed.

* * *

Claim to Infallibility

. One hundred years ago John Stuart Mill in his
Essay on Liberty ” thus summarised the reasons why
speech must remain free :

First, if any opinion is compelled to silence, that
opinion may, for aught we can certainly know, be
true. To deny this is to assume our own infallibility.
. Secondly, though the silenced opinion be an error,
it may, and very commonly does, contain a portion of
truth ; and since the general or prevailing opinion on
any subject is rarely or never the whole truth, it is
only by the collision of adverse opinionsthat the



remainder of the truth has any chance of being
. supplied.

Thirdly, even if the received opinion be not only .
true, but the whole truth ; unless it is suffered to be '

and actually is vigorously and earnesly contested, it

will, by most of those who receive it, be held in the .

- manner of & prejudice, with little comprehension or
feeling of its rational grounds. And not only this,
but, fourthly, the meaning of the doctrine itself will
be in danger of being lost, or enfeebled, and deprived
of it vital effect on the character and conduct ; the
dogma becoming a mere formal profession, inefficacious
for good, but cumbering  the ground, and preventing
the growth of any real and heartfelt conviction from
reason or personal experience. )

- These are the words of a great philosopher, but they
are in danger of being dismissed by practical politicians
as too abstract to suit this workaday world, Nevertheless,
it should he remembered that the First Amendment to fhe
U. 8. Constitution was founded on this very credo, and it
has often found expression. in the opinions of eminent
judges. To take the most recent example. In deciding

the appeal of the eleven Communist leaders, the late Mr.’

Learned Hand, a judge of exceptionally high ecalibre,
delivering the judgment of the Court of Appeals, said
( United States v. Dennis, ¢ al., [1950 ] 183 F. 2d 201 ) :

Although the interest which the ( First) Amend- -

ment was designed to protect — especially as regards
~matters political — does not . presuppose that utter-
ances divergent from current official opinion are
more likely to be true than that opinion, it does
presuppose that official opinion may be wrong, and
that one way -— and perhaps the best way — to
correot or supplement it, is complete freedom of discus-
-gion and protest. - This may inconvenience the officials
themselves, and in any event it may rouse up a body
of contrary opinion to which they will yield or which
. will displace them. Thus the interest rests upon a
skepticism as to ail political orthodoxy, upon a belief
., that there are no impregnable political absolutes, and
_that a flux of tentative doctrines is preferable to any
authoritative creed.
Justice Jackson, in a concurring opmion in Thomas v.
Collins ( 1945 ) 323 U. S. 516, said : .
But it cannot be the duty, because it is not the
right, of the State to protect the public against false
doctrine. The very purpose of the First Amendment
is to foreclose public authority ' from assuming a

guardianship of the public mind through regulating '

the press, speech, and -religion. In this field every

person must be his own watchman for truth, because

the forefathers did not trust any government fo
separate the true from the false for us, ...

This liberty was not protected because the fore-

fathers expected its use would always be agreeable to

- these in authority or that its exercise always would be
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wise, temperate, or useful to society. As Iread their
intentions, this liberty was protected because they
knew of no other way by which free men could
conduct representative democracy.

* Lo *
_ Disobedience and Free Speech

The most surprising part of the Home Minister’s
speech was that in which he said that penalties must attach
to advocacy in the press of defying a law that was held
to be bad. This of course follows from his general
thesis that implicit deference must be paid to every law
that a legislature may choose to pass. But this statement
naturally caused the greatest surprise because the Congress
has all the time belioved not only that it is the most
sacred duty of a citizen to disobey an immoral law, but
that it would be good policy-to disobey even a neutral law
like the law imposing a salt tax which was not inherently
bad if such -disobedience would subserve other good
purposes, e. g.. displacing an oppressive government. It
is on this principle of civil disobedience that the Congress
attained power ; and Mr. Rajagopalachari was one of its
most earnest advocates. Now he says, however, that
advocacy of violation of laws must be prohibited | But
he should know that such advocacy is held to come
within the bounds of freedom of speech as defined in
Justices Brandeis and Holmes,
in their celebrated concurring opinion in the * eriminal
syndicalism ™ case of Wmtney v. California (1927) 274
U. 8. 357, said :

Every denunciation of exlsl:mg law tends in some
measure to increase the probability that there will be
violation of it. Condonation of a breach imcreases
that probability.  Expressions of approval add to the
probability. Propagation of the criminal state of
mind by teaching syndicalism heightens it still
further.. But even advocacy of violation,” however
reprehensible morally, is not a justification for deny-
ing free speech where the advocacy falls short of
incitement and there is nothing to indicate that the
advocacy would be immediately ‘acted on. :
This indeed is regarded as a primary source of the concept

, of freedom of speech and has now been firmly established

in,the constitutional law of the United States. Our Home-
Minister’s concept of free speech is entirely different :
current official opipion must be respected.

2
GROUP LIBEL LEGISLATION

One particular statement made by the Home Minister
in his speaech deserves special notice because of the likeli..
hood that a provision based thereon will be part of the
“ comprehensive " Press Act which is going to be seon
enacted. He referred to ol, 10 of art, 4 in chap. 7 of the.
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Swodish Act of 1949 relating to Freedom of the Press,
which makes it & crime to utter *in print » * threats,
calumnies or 1ibel against groups of people because of their
origin or religion,” and said, ** We want this kind of
thing to be debarred here also.

We wish to deal with this matter at some length here
because of the novel character of the subject. Inthe United
States of America the state of New Jersey passed just such-
a law in 1939 : it punished as a misdemeanour advocacy
of * hatred, abuse, violence or hostility > againstracial and
religious groups, but only two years thereafter it was held
unconstitutional by the state’s Supreme Court in State v.
Klapprott. Chief Justice Brogan, speaking for the Court,
said @

To dencunce one'’s fellows or advocate hostility to

them, or to a group, because their origin began in a

north country or a south country or because of creed

or colour is as revolting to any fair-minded man as it
is absurd and unjust to the mind of a thoughtful man.

But, nevertheless, to make the-gpeaker amenable to

the criminal law for his utterances they must be such
as to create a “clear and present’ danger that will
bring about substantive evils " to society . .. that the
state has the right to prevent. The utterances must
be such as constitute a danger to the state.
One cannot go through any free speech or free press
cage in the United States without coming up against this
Holmes-Brandeis rule of * clear and present danger,”
which our Home Minister and Law Minister are
determined to disregard as something exotic to our soil.

‘While this dootrine will not appeal to them, some of

the other reasons which Chief Justice Brogan adduced for

upsetting the law are reasons which our Ministers will
have to admit are weighty. He pointed out as an objection
to any criminal law, which above all must be specific, the
indefiniteness of the words “ hatred, ”’ “ abuse,” * hostility.”
When does ill-will become hatred? When do untrue
statements become abuse ? The statuteleft the jury (in
our country it would be the judge) free to decide when
one of these emotions was aroused in the mind of a listener
as a result of the language in question, The Chief Justice
declared :

Nothing in our criminal law can be invoked to
justify so wide a discretion. The criminal code must
be definite and informative so that there may be no
doubt in the mind of the citizenry that the interdicted
act or conduct is illicit.

—_—

A law such as that of New Jersey comes close to
England'’s law of seditious libel in which a seditious inten-
tion is defined to include an intention ** to promote feelings
of ill-will and hostility between different classes of His
Majesty's subjects” ( Halsbury’s * Laws of England ™).
But this law became obsolete in England a hundred years
8go, and, as Professor Chafee has stated, even before it
became obsolete in England, * the framers of the First
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Amendment (to the U, 8. Constitution) detested ™ it. Thatb
even the framers - of our Constitution detested it is amply-
proved by their deletion of the word * sedition ” as a basis
of restricting freedom of expression from the original
draft of art. 19 (2), though the amendment of the Constitu~
tion recently passed revives sections in the Indian Penal

" Code and the Press Act of 1931 relating thereto.

( We may again point out the opinion expressed by Mr.
Leo Kohn about art, 9 in the Constitution of the Irish
Free State relating to *the right of free expression of
opinion * that the article implies restriction of the scope
of *“geditious libel ” and that under it *‘ an attemps
* to bring into hatred or contempt or to excite disaffection
against the Government,’ or to *‘ promote feelings of
ill-will and hostility between different classes of citizens, ’
can hardly be held to be unlawful —as long as, in
the opinion of a jury, it was not designed to produce
actual violence.” )

- » * *

Commission on Freedom of the Press

The Commission on Freedom of the Press'that was
unofficially appointed in the United States considered this
matter fully and unanimously opposed the enactment of
group libel legislation in that country. The' main
arguments on which this conclusion was based were as
follows :

(1) Group libel laws will dlscourage open discussion.
Ag Justice Wallace said : “ It is wiser to bear with this
sort of scandal-mongering rather than to extend the
criminal law go that in the future it might become an
instrument of oppression. We must suffer the demagogue
and the charlatan in order to make certain that we do not
limit or restrain the honest commentator on public
affairs. ” )

(2) They will work badly.
Brogan’s criticism about their
nature ig pertinent, -

(3) They will increase dissension between groups.
Professor Chafee says: ** There will be a centralization
of prejudice, whereas the safeguard ig in its dissipation.
For example, the New Jersey law was applied in one town
against Jehova's Witnesses for their attacks on Catholics.
‘Whereas previously no Catholic issue had arigen in the:
community, now the town became divided into
pro-Catholies and anti-Catholics just because of this law.
In general, the more you bring group prejudices into the
arena of legal controversy, the more you raise the issues
you are trying to allay. ”

(4) Group vilification is a symptom of evils which
group libel laws cannot reach, On this Mr, Chafee says:
“8o long ag we have bitter underlying antagonisms bet-
ween races and creeds and economic - clagges, it is useless
to stamp out the public expression of those antagonisms.
(It only leads to subterranean comment, which group libe]
‘laws cannot touch. The suppressing officials are accused

Herp 'Chiéf Justice
necessarily indefinite
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of parbisanship.) The idea will be quietly passed from
man to man: ‘If those so-and-sos won't let us show them

up in print, we'll find some other way of doing them in!’

Group vilification is superseded by group violence. *

Speaking for the Commission, Mr. Chafee says there
should be no hush-hush about such matters in the press.
“ The remedy for bad discussion is not punishment but
plenty of good discussion, ” :

‘Woe hope the Government will pay close attention -to
these arguments and desist from incorporating in our
Press Act, as the Home Minister is apparently contemplat-

ing, a provision on the lines of the Swedish Act penalizing-

group libel.

FRIENDLY FOREIGN RELATIONS

Art. 19 (2) of the Constitution, asamended, enables
the legislatures to restrict freedom of speech and of the
press in the interest of preserving friendly relations with
foreign States. In course of the debate on this subject, it
was stated by both the Prime Minister and the Law Mini-
ster that this new reservation was being inserted in the
article only for the purpose of penalising defamatory
attacks on heads of foreign States. But if that was the
limited objective of the reservation, that could have been
secured, as was pointed out by Pandit H, N. Kunzru in
Parliament, by extending the scope of the Foreign Rela-
tions Aot of 1932, under which defamatory attacks on the
rulers of Indian States are made liable to penalties of
simple imprisonment for two years and a fine. In that case
at any rate only one type of an act, viz,, defamation, would
have come under the ban, though even such a reservation
is without a precedent in the Constitution or even the laws
of any country. But as the reservation stands in the
Constitution, it bans, in the words used by Dr. Syama
Prasad Mookerjee in his dissenting minute, * any acts or
expreéaion of free opinion adversely affecting foreign
States, friendly and unfriendly.” That is to say, it might
stop all criticism on foreign policy which the Government
may choose to regard as likely to harm friendly foreign
relations, - »

It was pointed out in the U. N. Committee on Freedom

of Information that there is no country in which
legislation outlawing criticism of foreign States exists,
and for proof reference was made to a volume of laws
in the wvarious countries published by the United
Nations in connection with the draft Convention on
Freedom of Information., But the Law Minister, who
is nothing if not dogmatic on any point, made the
astounding remark that there was no country in the
ayorld but had such legislation] IHis statement was
-challenged in Parliament by several members, but he kept
.on repeating his remark. Finally, when asked to give some
“nstances, he referred to a law of the United States
Government which he sald subjected an offender to a
penalty of ten years’ froprisonment and a fine of $5,000.
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‘We beggéd the Law Minister to refer us to this parti-
cular law, but not being favoured  with - a reply, we ran-
sacked the United States Code and did find in it this law !
But notice how misleading the Law Minister's reference
was. Title 22 of the U. 8, Code which relates to ** Foreign
Relations and Intercourse ” has 11 chapters, only one of
which, viz., chapter 5, has any relevance to our amendment
of arb. 19 (2). It deals with * Preservation of Friendly
Foreign Relations.” The first section of this chapter,
which is numbered sec. 231, is the law which the Law .
Minister cited. It runs as follows :

. Whoever in relation to any disputs or controversy
between a foreign government and the United States
shall wilfully and knowingly make any untrue state-
ment either oraliy or in writing, under oath before
any person authorised and empowered to administer
oaths, which the affiant has knowledge or reason to
believe will or may be used to influence the conduct of
any foreign government or of any officer or agent of
any foreign government to the injury of the United
States or with a view or intent to influence any
measure of or action by the Government of the United
States, or any branch thereof to the injury of the
United States, shall be punished by imprisonment for
not more than 10 years and may, in the discretion of
the court, be fined not more than $5,000.

The seotion penalises making false statements, wilfully
and knowingly, to influence the conduct of a foreign
government towards the United States. It is hardly
necessary to poinb out that this section bears quite a diffe-
rent complexion from that of our amendment which has
a wide-sweeping range. The succeeding sections of this

" chapter have provisions dealing with wrongful assumption

of the character of a diplomatic officer, conspiracy to
injure property of a foreign government, wearing without
authority a uniform of a friendly nation, and commercial
use of the coat of arms of the Swiss Confederation. There
was one section in this chapter which has now been trans-
ferred to another chapter and is numbered 409 : it punishes
export of war materials to a country under the United
States juridiction which is in a state of domestic violence.

On such a slender basis as that offered by sec. 231 in
the U. 8. Code, title 22, the Law Minister relies for im-
posing this new restriction on Freedom of Expression, a
restriction the like of which was strongly opposed in the
U. N, by the United States and the United Kingdom and
was supporfed by Soviet- Russia and its satellite,
Yugoslavia (see p. 263 of the BULLETIN) ! The restric-
tion has been imposed apparently for the purpose of pre-
venting unfriendly relations developing between India
and Pakistan. Both countries, equally anxious to main-
tain friendly relations with each other, united in spon-
soring a similar proposal in the U. N. Committee on the
draft Convention on Freedom of Information, which,
however, the Committeo rejooted. Now we suppose Paki-
stan will follow India’s example in banning oriticism of
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India, and when this happens, Indo-Pakistani relations
will be made safe by suppressing freedom of speech and the
press in both countries | This is how smooth international
relations are to be mainfained! Let the democratic
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world learn a lesson as to how to conduct foreign affairs !
The U.S. and the U. K. are woefully ignorant of this:
only the U.S8.S8.R and Yugoslavia, with India and
Pakistan thrown in, know the secret !

A SEARCHLIGHT ON THE BLACK AMENDMENT /

The press in India was unanimous in opposing the
recent amendment to art. 19 (2) which almost destroys the
liberty of the press. And what is far more heartening is
that the criticism in all the leading journals was most
cogent. But we derive particular satisfaction from the
fact that comments in the monthly * Review ” edited by
the leader of the Anglo-Indian community, Mr. Frank
Anthony, M. P., are more detailed and incisive than those
in any other periodical. “ The Review ” takes up every
argument adduced by the Government’s spokesmen and
shows how they were all futile and in some cages
even disingenuous. For illustration, we shall quote its
comments on a few points.

An Enabling Provision, — * The Review " says :

The Prime Minister enquired why there was so
much indignation when the measure was only
enabling and Government had not yeb introduced
any legislation under the amendment. He admitted
that the amendment can lead to abuse. This
admission in itself is a damning indictment of the
blanket character of these amendments. We have no
doubt that the Prime Minister himself would not abuse
the unfettered discretion which the new words * public
order ” can give to a legislature. Unfortunately, the
Prime Minister will not always be with us. A
‘Constitution which is open to abuse will almost
«certainly, in the hands of lesser men, be abused.

The editor then goes to point out that it is not correct
either to say that the amendment enacts no restrictive
law, for it revives all laws declared invalid by the courts
-on account of their restrictive character like the Press Act
-and the sedition law by virtue of a provision which gives
retro-active effect to the amendment. This provision says
that nolaw now in force “shall be deemed to be void, or
EVER TO TO HAVE BECOME VOID, onthe ground oniy
that, being a law which takes away or abridges the right (to
freedom of expression), its operation was not saved by art.
19 (2) * AS ORIGINALLY ENACTED,” . Referring to this
provision in the amended article, * The Review " says :

Another utterly odious feature of the amendment is
that legislation which has already been declared void
has been revived and sanctified. The Prime
Minister’s contention that the  measure is merely
enabling is completely untenable. The fact that the
amendment restores the laws already declared void by
courts means, in fact, that the amendment not only
enables legislation to be brought in future but has
concomitantly put on the statute book all those

measures which our judiciary have already found void,
as having been repugnant to the original art, 19 (2).

The whole range of restrictive press laws which
were in operation during the British regime, and
against which our Prime Minister himself led a
bitter. fight because of their allegedly satanic and
oppresgive character, will now be revived.

“ Reasonable” Restrictions. — On this point the com-
ments of *“ The Review " are very luminous. It says :
The introduction of the word *reasonable® was
claimed by Government circles ag a reassuring con-
cession. By changing the phraseology, in respect of
security and introducing the expression “public order,”
the whole connotation of the original article has been ,
changed and widened. The addition of the word
“reagonable” cannot by itself restrict the legislative
authority, which is now being given under a different
and wider phraseology. Government’s contention is
analogous to arguing that whers formerly the punish-
ment of whipping was prescribed, an amendment
changing the punishment to cutting by a sword
makes no difference provided such cutting by a sword
is “ reagonable. ” The instruments, the powers and
the edge of the new amendments are so different
from the original article that the use of the word
* reagonable” by itself cannot conceivably equate the
connotation of the amended to the original article.
Friendly Foreign Relations—* The Review ” gays :
* The amendment enabling the restriction of freedom of
speech with regard to friendly relations with foreign
States is without precedent in any other democratic
country or constitution,” and then it points out how
22 TU.8. Code 231, which the Law Minister cited,
does not lend any justification for making this an
additional ground for restricting freedom of the press.
It observes :

The vast difference between the amendment which ig
now a part of our fundamental rights and this special
- law in the United States is obvious to the meanest in-
tellizence, Under the phraseology of the amendment
any criticism of any friendly foreign power can be
penalised. According to international law, India is
friendly with every country with which it maintains
diplomatic relations, This means that although, at
some future date, the majority of the people of India
feol that we are playing the Communist game or that
our foreign policy is endangering India’s safety, we
will not be permitted to express this majority opinion
because it will, in terms of this amendment, affect our
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relations with Communist States with whom we are
“ friendly ” because we have diplomatic relations with
them. ) : : ) ]
No one, however patriotic or sincere his motives,
will be free from the danger of being clapped into jail
because his comment may be construed as endanger-
.ing our relations with a friendly State, though India’s

safety in fact depends on defending ourselves against -

such a State or even, if necessary, on going to war
with such a country. However wrong Government’s
" ‘foreign policy may be and however strongly public

opinion may feel against it, such public opinion can

be completely stifled from making Government res-
ponsive to the feelings and desires of the people in res-
pect of our foreign relations.

 Incitement to an Offence—This reservation was added
to those already contained in art. 19 (2) because in the
Bharati case the Patna High Court decided by a majority
that a pamphlet which incites to murder comes within
the sphere of lawful publication. Making this an excuse
for amending the article, the Government has given too
wide powers t6 prevent incitement to offences. * The
‘Review ” says on thig point: .
‘We are almost certain that if this case had been

referred to the Supreme Court the conolusion of the
Patna bench would not have been endorsed. But the
principle that arises is whether because of some stray
judgment of a High Court, Government should rush
about amending the Fundamental Rights instead of
at least waiting until the Supreme Court has given a
final decision in such a matter. In our opinion a
pamphlet which encourages violent revolution and
overthrow of the existing political and social order by
bloodshed and destruction would certainly be puni-
shableé or preventable under'the doctrine accepted by
the Supreme Court that freedom of speech does not
edver that which undermines the security of or tends
to overthrow the State. "Every encouragement or
incitement to violence, however, is not necessarily
illegal unless it constitutes a real and present danger
to the security of the State. - For instance, the
incitement to violence by a cripple to other cripples
who have nof the capacity to implement the violence
would not, in our opinion, be illegal.

Security of the State.—This regservation was provided by
the original art. 19'(2), and it is a necessary regervation.
But in its amended form it has been considerably
weakened. * The Review'' makes this clear in the
following comment :

In the original article only that which undermines
the security of or tends to overthrow the State can be
legislated against, (which means that) only that
which constitutes * a clear and present danger to the
security of the State ” oan be restricted and penalised.
This has been scrapped by the amended artiole,
and in its place we find substituted the much wider
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expression, * inthe interests of the security of the

State. ” While formerly only that which undermined

or tended to overthrow the State could be legislated

against,;now in the name of “ the interests of the
security of the State ™ all manner of restrictions will
be possible.

The Law Minister.—We have had oceasion to remark
that the law which the Law Minister ladled out to
Parliament in his speech on the amendment to art.
19(2) was what appeared from the summary of his speech
reported in the papersz to-be bad and misleading law.
It is interesting to find that ** The Review ” agrees with
this remark, and its support is of particular weight because
the editor, being a member of Parliament who actively
participated in the debate, obviously bases his criticism on
the speech of the Law Minister as actually delivered and
not, like us, on a mere press summary of it. Besides, he.
is a barrister at law and is thus competent o assess legal
arguments, * The Review ” says:

As a member of the Government, the Law Minister
was bound to attempt to make out a case. It is not’
unknown for lawyers to attempt to bolster up even
the weakest of osses. But we were more than
disappointed with the performance of Dr. Ambedkar
His arguments, to say the least, can only be character-
ised as disingenuous. That Parliament censists, with
all due respoct to its Members, of some illiterates, a
not inconsiderable section who are semi-illiterate and
a fair number of lawyers few of whom are conversant
with Constitutional Law, can be no justification for the
perversion of facts and of law with which Dr. Ambedkar
gsought to support an amendment which could find
no defence in democratic principle or precedent.

As illustrations, reference iz made to the doctrine of
the police powers, to the citation of 22 U. 8. Code
231 and to Dr. Ambedkar’s assertion that the Supreme
Court of India *“had held that even incitement
to violence could not be penalised under the original
art. 19 (2).” “ The Review” says, with regard to the
last point, that this assertion was apparently based upon
the Supreme Court’s decision in the Thappar case, but.
remarks that the decision does not at all lend itself to the
interpretation which the Law Minister put upon it. “Any-
lawyer,” it says, “reading that judgment will realise
its complete validity. ”

“ Emergency ".— Finally, in disposing of the plea
often advanced, viz., that we are living in dangerous.
times which call for special measures of precaution,.
“ The Review " says:

It is no argument to maintain that the difficult
period through which India is passing necessitates
deliberate curtailment of our fundamental rights in

_ the larger interests of the country. As their namse .
implies, Fundamental Rights are either fundamental
or they are not. Such rights cannot be conditioned or-
qualified by the outlook of a crisis or an emergency..
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If conditions in India are regarded as amounting to
an emergency, then the obvious thing to do is
for the President, under art. 352, to proclaim an
emergency. When such a proclamation is made the
Constitution is suspended. This is certainly the more
appropriate and the more honest way to deal with
special or emergency conditions.

These amendments appear to have been initiated by
a one-party complex—the tendency to equate a Party
to the Country. When such a complex supervenes,
the dominant party thinks in terms of its party needs.

This again is a dangerous precedent. If another and -

a more dictatorial party should come into power it

CIVIL LIBERTIES BULLETIN 303

will use the very instruments, forged by the present
party in power, to crush all parties and all semblance
of democracy. Speaking for ourselves, we were not
only disappointed but grieved by this ill-conceived
measure. ... Ifit is contended that democracy is
unsuited to India and that a dictatorship is its only
hope, then such.a measure can be appreciated. But
to talk of democracy and to attempt to justify this
amendment by demoocratic concepts is akin to Satan
quoting scripture in order to justify evil.

The whole of this article deserves close study by those
who' degire to understand the far-reaching implications
of the Black Amendment,

CIVIL LIBERTY AS AN ELECTION ISSUE

The Secretary of the All-India Civil Liberties Council
issued the following slatement on 1st August :

When the general election engrosses the attention of
the public, we may consider whether the civil liberty
movement cannot do something worthwhile about it.
A general election is the best means of educating the
public in a practical way in public affairs and there iz mno
reagson why we should neglect this opportunity of educat-
ing the public in civil liberty matters.

A Civil Liberties Union as an organization can have
no connection with elections. It is above all politics and
embraces within its membership persons of all shades of
political opinion and carries on its work in a strictly non-
partisan way. And yet the All-India Civil Liberties Coun-
cil and all unions affiliated with it can take advantage of
the election to conduct an educational propaganda for the
preservation of the fundamental personal rights which
must be assured to all citizens in order to make democracy
of which the election is an outward symbol fully effective.

Moreover, it 80 happens that the civil liberties issue,
which is of permanent interest, has, because of the current
attacks on the two most precious rights of Freedom of the
Person and Freedom of Spesch, become very topical and
urgent, fit to be made a vital election plank in their plat-
form by those candidates who would carry on an implac-
able fight for the application of ecivil rights in their
integrity to all.

It would therefore seem very appropriate that members
of the All-India Civil Liberties Council and its affiliates
who themselves intend to contest the elections should give
to the question of civil liberties that high place in their
election manifestoes which it deserves. But they might
further try and persuade the political parties to which they
may belong to issue a directive to the would-be candidates
of their parties to do the same., If this is done, civil

liberties will become an excesdingly important electoral
issue, as we would very much like it to be.

The issue must, however, be elaborated in some detail
if it is to serve the purpose of distinguishing those who
would maintain civil liberties in their fulness and those

who would, on account of their overzeal for preserving the
public peace, deny or curtail them on even a slight provo-
cation. For there is no one who will not be willing to pay
“lip service to civil liberty in a general sort of way. We
must therefore prepare the electorate to apply practical
tests for marking off people who stand genuinely for civil
liberties as an essential of democratic freedom from peo-
ple who are not prepsared to run any risks for the sake -of
maintaining sguch liberties. The civil liberties movement is
conscious that liberty can only exist within a framework
of order, and it presses for the maintenance of the fullest
freedom only to the extent that it is compatible with the
security of the nation. The whole question resolves itself
in the final analysis to accommodating Freedom and
Authority insuch a manner as to preserve the benefits of
each, But there are those who, in striking this balance,
lean so heavily on the side of Authority as necessarily to
circumscribe Freedom to an alarming degree, and it would
be the business of those who wish to make civil liberties a
test issue to draw up their campaign programme in such
a way as to isolate such people.

Art, 22 of the Constitution which permits of detention
without trial in conditions which do not partake of an
emergency within the meaning of art. 352 (1) and the
amended arf. 19 (2) which in effect extinguishes the right
to freedom of expression as a fundamental right afford
concrete tests of distinguishing those who stand for
Freedom from those who stand for Repression. The candi-
dates who offer themselves for election might well ask the
electors to apply these tests. They should pledge them-
selves to delete art. 22 from the Constitution and to
re-amend art. 19 (2) in such a way as to permit the fullest
possible expression of views, by speech or publication, on
public questions, prohibiting only a direct incitement
to violence, which constitutes a serious and present
danger that must be prevented, It may be noted
that the All-India Newspaper Editors’ Conference
resolved at a spacial session in June Jast to urge on
the electorate “to demand from every candidate
standing for election to Parliament and State legi«
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“slatufes a pledge to work- for ‘afd fo secure, repeal of .

the amendment to.art, 19 (2) of the Tonstitution and

. restoration of freedom :of expre‘.ssion.‘ *  The press, perhaps

naturally, feels concerned with freedom of the press alone,
‘but a general civil liberty inovement must go further and
take all ‘possible steps to protect freedom of person also,
_on which every other freedom depends.

This“desired amendment of the Constitution may

perhaps appear tobe a far-off “event. Hven so, every
attempt ought tobe made to fill the legislatures, central

and local, to the largest extent possible, with members
wedded to the restoration of these two freedoms, F01_- éeven -
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if it be found that it is not possible to amend the Constitu-
tion immediately, the freedoms can still bo maintained,
though on a temporary basis, if the legislatures consist of
a majority of members who .will not allow legislation to
be passed providing . for detention without trial and
suppregsion of the fullest freedom of discussion.

 For these reasons it appears to be eminently desirable
that Freedom of Person and Freedom of Expression be
made test issues in the forthcoming general election and -
the electorate be urged to vote for those oandidates alone
who will pledge themselves to work wholeheartedly for

* the restoration of these basic freedoms.

. ‘>‘INDIALS REACTIONARY ROLE IN |
WHITTLING -AWAY CIVIL RIGHTS IN U. N.

We have referred before, as occasion arose, to the

-reactionary role played by India-in the United Nations
bodies in whittling away the Rights to Freedom of Person
and Freedom of Expression. But it would be useful to
bring together here in one place the observations made
-previously on this subject, giving a dooumented account
‘of how India cast ‘her influence” and vote on the side of
abridging these essential rights and how she earned an
unenviable distinction by opposing all the democratic
"nations represented in the United Nations.

1
FREEDOM OF PERSON

- The drafting committee of the Human Rights
Commission had proposed in para. 1 of the article relating
to this right ( which was then art. 9 ) the provision that
“no one shall be subjected to arbitrary arrest or
detention,” and had followed it up by saying in para. 2
that * no person shall be deprived of his liberty save in
the case of ...” — giving exceptions in which an
individual could justly be deprived of his liberty. These
exceptions were such that no objection could be takem to
any of them ; e. g., " the lawful detention of a person
gentenced after conviction to deprivation of liberty.”
Many countries like the United Kingdom pointed out
that if the article was to be implemented it must give a
full list of cases in which alone arrest and detention
could be held to be not arbitrary. The representative of
Denmark emphasised this aspect and said ( 20th May
1949 ):

The list of exceptions in para, 2 constituted a
guarantee against an abuge of legislative power.
Para. 1 forbade arbitrary arrest, in other words arrest
contrary to the law; but nothing would prevent a
government form promulgating new laws imposing’
certain penalties which could be called arbitrary
although they were apparently legal. The list of
exceptions foresaw that possibility and indicated the
precige 1imits within which national legislations

should remain if they were to be faithful to the spirit
of the Covenant (E/CN.4/SR.95).
Lebanon, represented by Mr. Charles Malik, agreed
with this point of view that the article must “ prevent any
abuse by the legislature,” and showed how “the article
was the most important one in the whole Covenant.” MTr.
Malik said : '

Liberty became a mere word, and other human
rights lost all their meaning, if there were no suffi-
cient guarantees against arbitrary arrest and deten-
tion. Art. § was the crucial point of the draft Cove-
nant, the one that would give it its entire value
(E/CN.4/SR.95).

India, bowever, took up the position, in cpposition to al
these countries, that if any exceptions were to be mentioned
in para. 2 they should be considered as illustrative and
not exhaustive, thus extending indefinitely the scope of the
exceptions, But the actual amendment put forward by
India deleted all the exceptions and substituted for para.2
mentioning the exceptions a blanket provision to the
following effect (E/CN.4/188 ) :

' No one shall be deprived of his fiberty except on such
grounds and in accordance with such procedure as are
established by law. '

The amendment, © being the farthest removed from
the original text” proposed by the drafting commit‘tee,
was put to the vote by the Chairman of the Commission,
Mrs. Roosevelt, on 23rd May 1949, and was carried by '10
votes to 6 (E/CN.4/SR.96). Among the nations which
supported India were Soviet Russia, Yugoslavia and the
Ukraine, while the United Kingdom, Australia, Belgium,
Denmark and France were among the nations which
opposed her, .
The paragraph (which, it may be noted, corresponds
very closely to what came subsequently to be adopted a8
art. 21 of the Indian Constitution, forbidding deprivation
of personal liberty * except according to proceflure esta.
blighed by law)", remains in the Covenant in this form to-
day ; only what was art. 9 then has been renumbgred as
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art. 6 now. The countrles which opposed it in the
Commission continued to oppose it in the Economic and
Social Council and the General Assembly, on- the. ground
that it left to the national legislatures. untrammelled
discretion to legalise arrest and detention which by -all
standards must be held to be ¢ arbitrary.”” The opposition
of the United Kingdom wasg. the strongest. Lord
Macdonald said in the General Assembly on 18th October
1950 that the word ® arbitraty " used in para. 1 could ke

mterpreted to mean simply not " in accordance with the

law” (as provided in para. 2) and pombed out the impli--
cations of it as follows :

If a State were accused of ha.vmg ' arbltranly
deprived & person of his- liberty and defended its
action before the proposed Human Rights Committee
( to be appointed to inquire into the ‘violations of the
Covenant ) on the grounds that the act had been
performed in accordance with the law and was not
therefore arbitrary, the Committee might very weill
hold that that State had not been guilty of a violation
of art. 6 of the Covenant. If that interpretation were
placed on the article in question, that particular
human right would hardly be safeguarded.

‘When the Nazi and Fascist Governments before and
during the war had consistently trampled on human
rights, they had done so by means of laws which had
been valid according to their national constitutions.
If the final version of the Covenant contained an
artiole drafted in such terms, all that some future
Hitler would require in order to avoid violating that
article would be to pass a law making membership of
. a particular racial or religious group, for example,
punishable by imprisonment. Art, 6, as it stood, was,
therefore, wholly inadequate ( A/C.3/SR.288).

Several other countries voiced the same sentiment
in the General Assembly. For instance, the representa-
tive of Lebanon agreed with the ecriticisms by the U. K.
of the word * arbitrary.” The term, he said, might be
appropriate in the Declaration, but would introduce an
element of dangerous uncertainty into the Covenant

( A/C.3/SR.289 ). The representative of New Zealand

thought that
The term “arbitrary arrest or detention” was too
vague and uncertain in meaning to be used in defining
the fundamental right of personal freedom. The
limitation * except on such grounds and in accord-
ance with such procedure as are established by law”
might be open to abuse. It would seem necessary
( he said ), in order to make the article effective, that
the various cases in which an individual might be
deprived of his liberty should be specified (A/C.3/SR.
290 ).
In-the same document is recorded a similar objection on the
part of Yemen in the following words :
The word ‘‘arbitrary” used in art. 6 seemed to be
inexact ; as the adjective merely meant contrary to
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the law, an act would ceass.to be arbitrary solely

"because the State promulgated a law Jugtlfymv it.

Ag it was worded, art. 6, para. 4, seemed to imply that

' preventive detention was in fact the rule. '

In the Economic and Social Council ‘also such criticisny

found expression in the speeches of some countries, e.g.,
the United Kingdom and Canada (E/AC.7/SR.143).

It may be noted here that at its meoting at Lake

Success in December 1950 the' International Group of

Experts on the Prevention of Crime and the Treatment of

" Offenders suggested that the expression “‘arbitrary arrest’

should be more clearly defined as follows:

* Any arrest made without judicial authority except
in cases of flagrante delicto shall be considered as arbi-
trary ( B/CN.4/523 ),

On thie subject the All-India Civil Liberties Council

‘on 24th December 1949 passed the following resolution :

"The All-India Civil Liberties Council notes with
profound grief that 'article 9 on Personal Freedom in
the draft International Covenant on Human Rights, as
it stands at present, affords no guarantee against

~ abuse of legislative power when acceding States resort
to arbitrary arrest and detentlon. The form 'of words
uged in this article, viz, that “no .one shall be
deprived of his liberty except on such grounds and in
accordance with such procedure as are established by -
law,” was the result of accepting an amendment
moved by India’s delegate to the U. N, Commission on
Human Rights. If this form of words be finally
adopted, the Covenant will-place personal freedom as
much at the mercy of the legislatures of the acceding
States as in the Indian Constitution which employs
the same phraseology it has been placed entirely at
the mercy of the legislatures in India. India’s dele-
gate, in putting forward thia - amendment, thoroughly
misrepresented the sentiments of the Indian people
and had no moral right to weaken and in fact to nul-:
lify this most basic of all human rights in the propo-
sed Covenant. The All.India Civil Liberties Council
regards it as a matter of the deepest humiliation that
India should have been responsible for this tragic
error internationally as well as domestically,

2
FREEDOM OF EXPRESSION

In regard to Freedom of Expression which, as the
Cuban representative said in the Committee which consi-
dered this subject, is “‘the corner-stone of all other freedoms
and human rights,”™ reference is made here to only two
limitations, viz., those imposed in the interest of (i) public
order and (ii) maintenance of friendly foreign relations,
which India either supported or herself sponsored in the
United Nations and on which in any case she insisted
with great urgency. -
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Public Order .
Art 14 of the draft Covenant purports to guarantee
the right of free expression. Para. 2 lays down that .
Everyone shall have the right to Freedom of Expression,
and then proceeds to say in.para. 3 that

The right to seek, receive and impart information and |deas
carries with it special  duties and responsibilities and may
therefore be subject to certain penalties, liabilities and restric-
tions, but these shall be such only as are provided by law and
are necessary for the protection of national security, public
order, safety, health or morals, or of the nghts freedoms or
reputations of others.

The limitation of * public order’ was oppOSed in all
units of the United Nations by many countries, but India
was among the countries that supported it. When, because
of the serious dissatisfaction created by such limitations
of indefinite scope in this and other articles, the Member
States were asked to convey their final views to the Human
Rights Commission to which the first eighteen articles
were again referred with a mandate that it should redraft
them in such a way as to stiffen the obligations of govern-
ments, India informed the United Nations that this
limitation could not be done away with but must be
retained. Mr, Jawaharlal Nehru as Minister for External
Affairs stated on 21st February 1951 ;

It is felt that the principles on freedom of
information seb out in art. 14 are in order and should
not be altered. The existence of the phrase ** public
order  in paragraph 8 of article 14 isalso mecessary
(E/CN.4/515/Add.14 ).

This attitude is wholly opposed to that taken up by
other democratic countries in the Human Rights
Commission, the Economic and Social Council and the
Goneral Aggembly. The TUnited Kingdom was again
the strongest opnonent of this and such other limitations.
Lord Macdonald as its representative said of them in
the General Assembly : '

They were so broad and vague that they could be
consfrued as permitting the imposition of almost any
restriction on the rights to which they referred and,
in fact, completely nullified the effect of the articles
to which they applied. The representative of Liebanon

"had correctly stated. at the fifth session of the

Commission on Human Rights that no dictator would

have the slightest compunction in acceding to a

Covenant drafted in such terms, nor, when he had

acceded, would he find that it in any way inhibited

hig repressive activities ; he could invoke the exception
in the interest of “ public order,” embodied in
arts. 13, 14, 15 and 16. Innumerable atrocities had
already been committed for the protection of the State
against subversive activities under that pretext. The

United Kingdom representative in the Commission on

Human Rights had consistently argued against the

use of that phrase on such grounds. The United

Kingdom delegation agreed that the introduction of
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that phrase into the Covenant might well constitute a
basis for far-reaching derogations from the rights
granted. “Any phrase capable of such wide interpre-
tation could not possibly ba regarded as adequate for
the protection of human rights ( A/C.3/SR.288 ).
The representative of Lebanon followed by declaring that
while the “public order ” reservation might perhaps be-
admissible in the Declaration which concerns itself merely
with general principles ( it is included in para. 2 of art. 29
of the Declaration ), “ the expression would be out of place
in the Covenant,” which is intended to impose legally
enforceable obligations on governments. He added that
* in his country it would be intolerable for the government
to use such a wide reservation as a pretext for evading its |
moral obligations™ ( A/C.3/SR.289). New Zealand
agreed with ths United Kingdom ( A/C.3/SR.290). In its
final opinion communicated to the Commission on 5th
March 1951 the Government stated: *The limitations in
para. 3 are so wide that it is doubtful whether the article
( viz., art. 14 ) eould afford any guarantee of the freedom to
which it refers ” ( E/CN.4/515/Add.12 ).

In the Council the United Kingdom expressed the
opinion that “ unless the term ‘public order' were more
closely defined, it would allow a state to reject all recogni~
tion of the right to freedom of expression” (E/AC.7 /SR.
148 ), and the representative of Belgium said: * There
were many examples in history of flagrant abuses
sanctioned by the use of such a vocabulary ” (EJAC.
7/SR.147). In the Freedom of Information Committee
the representative of France said that the limitation of
“public order” was ““so broad as to enable governments
touse it as an excuse for all their policies and activities,
howaver injurious to freedom of information " and opinion
( AJAC42/SR.3). The representative of Lebanon said
in the Committee that the reservation could ** cover the
most arbitrary restrictions ” (A/AC.42/SR.2 ). In the
draft Convention on Freedom of Information this reserva-
tion was included, but it was eventually deleted because
of the united opposition of the United Kingdom and
other freedom-loving countries.

Friendly Relations between States

Art. 14 of the Covenant contains no reservation on
account of friendly international relations. Only Egypt
proposed that “the General Assembly should recommend to
the Commission to add to the safeguards expressed in art.
14, para. 3, of the Covenant a safeguard of the mainten-
ance of peace and friendly relations between States’
(A/Q.3/L.75/Rev.1). This matter came up in the Com-
mittee on the draft Convention on Freedom of Informa-
tion. Like para. 2 of art, 14 of the Covenant, art. 1 (a) of
this Convention guarantees freedom of information and
opinion, and like para. 3 of art. 14 of the Covenant, art. 2
specifies limitations on the freedom. Among these limita.
tions, one for the maintenance of friendly foreign rela.
tions does not figure ; it was proposed in the Committee in
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gub-para. (j) but was rejected. The proposal took various
forms, all of them being initiated by some or all of the
four nations: India, Egypt, Saudi Arabia and Pakistan.
The variants in regard to this proposal were : that limita-
tions be imposed in regard to

(i) The diffusion of reports likely to undermine
friendly relations between peoples or States;

(ii) Matters likely to injure the feelings of the
nationals of the State ;

(iii) The protectlon of the national dignity of
peoples.

But all such proposals were umformly rejected
by a heavy vote. The only countries which supported
them were, besides the sponsoring nations of which India
was one, U. 8. 8. R. and Yugoslavia, all the democratic
countries like the U, K., U, 8. A,, France, Netherlands being
ranged solidly against the proposals. The main objection
which the latter countries took was, as was pointed out by
the U. K., that the proposal in each case would leave
States free to determine what congtituted matter which
came within the exception, and Mexico and the Philippines
pointed out that the proposals appsared to imply the exist-
enoce of a censorship (A/AC.42/SR.19). The U.S. ex-
pressed the view that “Glovernments must not be aliowed
to become the judges of what information (or opinion) was
useful or harmful.” Lebanon pointed out, with reference
to the amendments pregented jointly by Saudi Arabia,
Egypt, India and Pakistan and a Yugoslav proposal, that
“they would give the State de facto authority to interpret
the Convention and misuse its power ” (A/AC.42/SR.26).

But, as if to console the reactionary bloc of nations
which sought to introduce, in one form or another, limita-.

tions on freedom of expression so far as the foreign policies
of governments were concerned, a proposition was passed
in the Committee to the following effect :

The amendments raised a serious problem which
deserved thorough study in the interest of good, inter-
national relations, but realizing nevertheless that the
excessively general and flexible drafting of the
amendments failed to provide the solid legal basis
which would have made it possible to insert them in
the Convention without opening the door to possible
abuse, the Committee requested the Secretary General
to prepare, in consultation with experts in inter-
national law, a report on the legal problems raised
by the two amendments with a view to working out
drafts compatible with the form and spirit of the
Convention and submit it to Unesco.

The passing of this resolution, callqd Resolution
* A, " has, however, created gerious misgivings in all
freedom-loving countries that by this backdoor all sorts
of unjustifiable restrictions would be imposed on the vital
right of freedom of opinion. The T. S. A. representative
declared that “he was opposed to the attempt to
re-sintroduce amendments which the Committee had
already rejected as unacceptable, ” and that it was * a
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question of education and not of legislation. ” He said :
* During the last two years the United States had already
asked its experts in international law to consider the
problem, and had reached the conclusion that it was
impossible to seftle it in the future Convention ™
(A/AC.42/SR.25 ). This sentiment also found emphatic
expression in the final remarks the U. K. representative
made in the Committee. He said :

This resolution cast a shadow over art. 2 and tended
to hide a basic difference of view on a point of vital
importance, No Government could give a view of
art. 2 without first knowing what decisions would
result from the Committee’s Resolution * A.” That
was pot a matter of legal science but went to the
very heart of the problem of protecting freedom of
information.

The United States has indeed decided, even before the
decision of this Committee was known, fo reject the
Convention on the ground that it * would not aid in
correcting certain existing abuses (of the freedom of
expression ) and could easily be utilised to sanction and
and legitimise these and other abusges. ”

SPECIAL ARTICLE

GUILT IS PERSONAL
Effect of CP being declared * an Illegal Conspiracy *

After the affirmation by the Supreme Court of the
conviction of eleven leaders of the American Communist
Party, the Justice Department obtained indictments
against 21 Communists in the * second echelon ” and is
probably contemplating similar action - againgt a number
of other Communists. In order to find out how far this
process will go, a representative of the * Newsweek *’ inter-
viewed the Attorney General, Mr. J. Howard McGrath,
and asked him whether in his opinion all members of the
Communist Party laid themselves open to prosecution even
if they only attended Communist meetings and paid party
dues. The Attorney General replied :

Not necessarily. The Supreme Court decision esta-
blighes that the Communist Party is an illegal con-
spiracy. But, under our law, GUILT IS PERSONAL,
In each case, conviction must turn on proof of the
individual’s knowledge of the illegal objective of the
conspiracy and the extent of his participation in acti-
vities to achieve that objective.

A person might be a member of the Communiss
Party without full realization of its ultimate purposes
—although this is hardly conceivable since the
Supreme Court decision and its attendant widespread
publicity. However, proof of mere membership and
paying of dues:in the Communlst Party is not the
touchstone of liability.

The Attorney General was further asked about the
liability of fellow-travellers 1like those who sign the
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Communist Party’s peace appeal or attend a Commumst
rally, and his reply was :

" Here, again, the question is one of intent and degree
of activity, Proof of active participation with intent
to further the party’s illegal ends may suffice for
conviction w1t,hout formal membership. . . .

In the past many people undoubtedly have signed
Communist petitions (like the Stockholm Peace
Appeal ) or attended Communist rallies or joined fronts
without being aware of the ultimate purposes of the
Communist conspiracy or even that these particular
activities were Communist-inspired. The Communist
Party often associates itself with or takes advantage
of causes and agitations which commend themselves
,to loyal American citizens and have no obvious
connection with its ultimate objective.

An individual would not be subject to prosecutlon
under thé Smifh Act merely for signing the Stockholm
Appeal or for isolated acts of that sort. However, in
view of the publicity given to so many enterprises of
the Communist Party, as well as to its objectives as
confirmed by the courts, there no longer is much
excuse for loyal and intelligent American citizens to
be duped.

Then a question was asked as to whether the Commu-
nist Party’s official organ, the * Daily Worker *” could not

be suppressed under the Smith Act “ as a key part of the

congpiracy,”” Mr. McGrath's answer was :
So far as the directing heads of the “Daily Worker”
are part of the conspiracy and have used the paper as
a means of effectuating its objectives, they are subject
to prosecution. . .. But, as with members generally,
employment and  writing may or may not prove

personal guilt. . It is a factual question. Neither the

Smith Act nor the Supreme Court decision could be

used to suppress the ** Worker ' as such,

In India, however, the position is entirely different.
Here the Comtmunist Party remains banned in some states
although two High Courts have voided the Act under

which this action was taken as embodying the principle’

of guilt by association which is repugnant .to the
Constitution. Similarly, the Government has recently
taken power to suppress newspapers under various
pretexts.

COMMENTS ON FREEDOM OF
PRESS

India’s ** Free Press Gag "

Under this caption the Bulletin of the International
League for the Rights of Man, in its June number, thus
gives the news about the recent amendment of art. 19 (2)
of our Constitution :

The All-India Oivil Liberties Oounofl ( which is an
affillate of the League ) recently protested to members
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of the Indian Parliament against the adoption of a
constitutional amendment backed by Prime Minister
Nehru which would have severely curtailed freedom
of the press. The Prime Minister, aroused by attacks
allegedly made by Communist newspapers, advocated
a press censorship which would have given complete
power to administrative officials. Indian publishers
and editors protested, as did the All-India Civil
Liberties Counecil, Tne amendment was modified to
include the same powers, but to require judicial
procedure for their exercise.

We have given our own estimate of the relief that

can be obtained by virtue of the restrictions permitted by

the Constitution being made justiciable.

“No Need fot_Alarm "1
ASSURES MR. DEVADAS GANDHI

.Speaking at a luncheon in London on 19th July, Mr,
Devadas Gandhi, managing editor of the * Hindustan
Times, ” discussed the merits of the amended article in the
Constitution relating to the freedom of the press. He
affirmed his opposition to the amendment, on the ground
among others that the Indian press was not consulted
before the Government adopted the change in the Constitu-
tion. “ But apart from the question of eonsultation,” he
said, “ the amendment is bad because it can conceivably
lead to the enactment of measures which might be used to
stifle legitimate criticism. In that sense the amendment
goes too far.” In spite of this, however, ho added: “ There
is no immediate menace to the full liberty that the press
enjoys in India and it cannot possibly be safer than in the
hands of Mr, Nehru.” :

This is just the 'kind of thing which Congress
newspapers go on repeating, Their faith in Mr. Nehru's
integrity on civil liberty matters is unbounded. They do
not trouble to ask why he took these additional powers of
restraining the press if he was not going to uss them. But
anyhow, even if this faith of theirs is justified, it is clear
that-the amendment must be repealed because the powers it
confers will very likely be abused by Mr. Nehru's succes-
gors, and Mr. Nehru cannot, humanly speaking, be expscted
to stay as Prime Minister for all time. But this will pose
a new question for Mr. Devadas Gandhi and other editors
of the Congress persuasion at the time of the forthcoming
eloctions, Will they work for displacement of Mr. Nehru
and his Congress Government so that the Constitution be
re-amended in the proper way and freedom of the press be
placed beyond the reach of reactionary Governments in
the future, as the Editors’ Conference bade them do, or
will they rather fix their gaze on the immediate present
and work for keeping Mr, Nehru in power, so that the
conceivably bad effects of the present amendment will not
show themselves in administration ? We think they will
eloct to follow the latter course, though they have a
mandate nos to rest till the Constitution is fully restored
to a form whioch will bar undue restrictions on the press
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for all time. By the way it is worthy of note that
the “ Hindustan Times” never disfigured its pages by
printing the caption on the top of its editorials, as the
Editors’ Conference directed all newspapers to do, viz.,
* Preedom of Expression is our birthright, and we shall
not rest until it is fully guaranteed by the Constitution ™.

Free Criticism in Foreign Affairs _

1f Mr. Nehru wishes to know how much freedom of
criticism liberal opinion expects to be permitted even in
foreign affairs, he may well ponder over the comments in
the “New Statesman” of 23rd June in the sensational
affair of Mrs. Monica Felton. This woman went asa
member of a women’s investigating commission to North
Korea and formed the impression, which she communicat-
ed in a recorded talk broadcast from Moscow, that the
American and British troops committed many atrocities
on North Koreans like burning people alive, and on her
return to her native country she delivered herself of the
opinion that “we as British people are ashamed that
Britain should have played any part at_all in the Korean
situation.”

After she came back from the acene of war she wasg
dismigsed from the chairmanship of a development board
(which incidentally brought her £1,500 a year), but avow-
edly for the technical offence that she absented herself
without leave from her job and neglected her duty.
Thereafter the papers in regard to her activities were hand-
ed over to the Director of Public Prosecutions for a report;
but for want of evidence no action was taken against
her, In non-official die-hard circles, however, the affair
created a furore which was reflected in speeches made in
an adjournment motion in the House of Commons on 14th
June. One member suggested that she must be severely
dealt with as she “has consorted with the enemy abroad
and has spread enemy propaganda at home,” and another
gaid that she “has been guilty of high treason.” There
were of course other members also who took the opposite
side. One member said: “Iwould not defend the state-
ments made by Dr, Felton in the ‘Daily Worker’ and elge-
where ; but my own attitude was, on the broad principle of
‘liberty, the attitude which the British have always taken
—the attitude of Voltaire when he said ‘I do not agree
-with what he is saying, but I would defend to the death
his right to say it.,""”

The *New Statesman” has taken up the same
attitude. It does not believe that Mrs. Felton’s was an

impartial report; on the conirary, it thinks that she
committed a folly in going about the way she did. “ By
suggesting that all the atroocities are commitied on one
side, by apperently confusing the ghastly effect of napalm
bombing with the cold-blooded burning to death
of prisoners and by presenting the whole war in a
broadeast from Moscow in the simple terms of Communist
propaganda, " she nearly ruined whatever case she might
bave had. But to treat this folly as treason is something

“says :
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which the British people have never tolerated. The paper
8ays @

There are some who are so forgstful of British
traditions that they even regard it as treachery for
an English man or woman to support the cause of
those who may be fighting against us. Mr. Gladstone
was *‘ disloyal " ; he said that Egyptian rebels against
‘British arms * were rightly struggling to be free.”
Anyone who, like Emily Hobhouse in the Bouer War
gave an unfavourable report of British use of con-
centration camps would be, on the basis of this argu-
ment, a traitor. 'Woe are not in this matter compar-
ing Mrs, Felton's report with that of Emily Hobhouse.
‘We are merely asserting that a British subject has
the right to criticise the conduct of British and
Allied troops in the field, and, if given a chance to
visit the terrain, report on what he or she gees.

It is true that Mrs. Felton was foolish, but the paper
“'We must make the sharpest distinction bet-
ween the folly of her actual conduct and the question
whether she had the right to commit this folly. '

This is no doubt * a bad case on which to fight the -

cause of civil liberty,” but the cause must still be fought.
for, “issues of liberty must always be fought on bad
cases, The enemy naturally chooses them to establish
precedents,” as Mr. Nehru used the instances of some
unnamed disreputable Indian newspapers to clamp
draconian restrictions on the whole press. What is the’
oivil liberty issue in this case ? It is, in the words of the
“New Statesman ” : .

that nationalism is not enough, and that in the
interests of truth the publication of exaggerations
and even falsehoods must be permitted.

New Press Law in Malaya
PUBLICATION OF NEWSPAPERS TO BE BANNED

Under the Printing Press Ordinance of Malaya,
enacted for reasons of * emergency,” a printing house of
an offending newspaper ‘can already be closed. But the.
Government finds the Ordinance inadequate to its purposes
because it gives power to take action against newspapers
only after * damage had been done.” New regulations
have therefore been introduced, effective after 1st August,
enabling the Government to take preventive steps. They
empower the Colonial Secretary to stop publication of any
newspaper at a moment’s notice and without reference to
a court of law. The right to appeal to a court is refused
on the ground, as the Attorney-General put it in the Legis-
lative Council, that the Government *‘ do not want to be
hampered by frivolous and vexatious appeals.’” There is
to be no appeal except to another executive body — the
Governor in Council. Furthermore, no indication need be
given of what constitutes an offence. * The continued
existence of Singapore newspapers,” as the * Times™
reports, ** will, in fact, be dependent upon the decision of
the Colonial Secretary’s office.”
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It need not be supposed that the regulations have not
received the legislature’s imprimatur. They were in fact
approved by a majority of elected members. This has
rosulted mainly from the fact that the legislature
discusses its business at secret meetings before its public
gessions — “ a departure admitted to be unconstitutional
but defended hecause of its usefulness. ” But the featare
of the situation that causes the greatest concern to lovers
of “the liberty of the press is that, as the Singapore
correspondent of the * Times ” says, the local press “is
remarkable for its docility: its columns are largely
filled with Government statements and most newspapers
have proved to be willing allies of the security forces, ”
‘Who shall guard its freedom if the press itself is
indifferent to it ? o .

The only hope-giving fgature about the new regu-
lations is that they will have to be reviewed after three
months and it is believed that ( being enacted for the
purpose of preventing the launching of a magazine by the
Communist Society which has long since been banned)
they will be allowed to lapse. A similar but less arbitrary
ordinance which was introduced in 1939 was allowed to
fall into disuse after the war. )

The June number of the Bulletin of the Interna-
tional League for the Rights of Man has the following
about ** Press Control in the Congo ” ¢

Our affiliate in the Belgian Congo reports that the
press ig severely controlled by the Governor-General
with advance censorship through officials. If any
newspaper writes or reprints an article endangering

* colonial authority or public security, ” it may:

be prosecuted and .the writer or editor deported.

No appeal. is permitted. The local League is

endeavouring under great difficulties to change the

situation. .

COMMENTS ON DETENTION

Only 1,800 Detenus

The number of persons who were held in detention
on 30th June, 1951, was, according to the figures
published in a Gazette of India notification, 1,839. The
contribution of the. states was: Hyderabad 672, West
Bengal 259, Madras 202, the Punjab 122, Asgam 118,
Saurashtra 108, Bombay 97, Orissa 80, Bihar 65, Pepsu 33,
Madhya Pradesh 23, Rajasthan 16, Uttar Pradesh 11,
Madhya Bharat 10, Bhopal 7, Delhi and Mysore 5 each,
Travancore-Cochin 4, and Tripura 2. Of the total num-
ber of 1,839 detenus, 1,774 were detained on the ground of
*“'the security of the State or the maintenance of publio
order,” 59 on that of “‘the maintenance of supplies and
services eggential to the community,” 1 onthat of *the
defence of India,” and 5 are foreigners detained under sec.
3(b). Most of the persons who owed their detention to
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reasons connected with * the security of the State™ are
Communigts : they number 666 out of 672 in Hyderabad,
242 out of 259 in West Bengal, 201 out of 202 in Madras,
and all the 108 in Saurashtra. On 31st March the total
number of detenus was 2,512. ,
Detention Act and Ordinary Law Run in Double
Harness !

Cases where the Preventive Detention Act and the
orindary law of crimes are simultaneously enforced are
not very uncommon in this country. The case of Chikkati
Mamilla Lahe, a detenu in Hyderabad, provides the latest
instance of the kind. In this case, the detenu in his habeas
corpus application to the High Court contended that his
detention was not proper insofar as a criminal prosecu-
tion was pending against him before a criminal court on
grounds similar to those in the detention order. The
division bench of the High Court which heard the applica-
tion on 26th July allowed this contention and ordered
his release, if at all he was not remanded to jail custody
by the criminal court. It may be recalled that in the
case of 28 Communists who!were detained and prosecuted
on identical grounds, the High Court of Bombay had also
declared their detention improper (vide BULLETIN, p. 56).

Detenus and the General Election
A PUBLIC MEETING IN CALCUTTA

Several official statements go to show that those
who are held in detention without trial will not be
sot at liberty even for the limited purpose of taking part
in the first general elections to be held at the beginning of
next year under a universal franchise. This decision, if
carried out, will naturally affect the Communists most,
because they form a very large proportion of those
in detention and a larger number of them have gone
underground to prevent being detained, But the
Government apparently argue thab these people have by
their own acts disqualified themselves for election and thab
they are not responsible if in the legislatures the

. Communists fail to obtain seats which their numbers

warrant.

Against this policy, not as affecting the Communists
alone, a protest was lodged at a public meeting held in
Calcutta on 4th August under the presidency of
Dr. Radha Binode Pal. The meeting, which was called on
bohalf of various political parties, adopted a resolution
demanding removal of disabilities imposed upon certain
political parties and organizations, release of detenus and
convicted political prisoners, and withdrawal of warrants
and political ocases. Mr. Hemanta Kumar Bose,
moving the resolution, stated that as conditions in India
were now peaceful and the general election was near-by,
there could be no reason for not releasing the political pri-
goners. There should be equal opportunity for all political
parties in the matter of the election; otherwise the elections
would not be fair and just. About ten other spaakers sup-
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ported the resolution, The president, Dr. Pal, declared as an
eminent jurist that to:detain without trial was regarded in
international law as an offence against humanity. He
said the country had not obtained real freedom ; only the
British Government was succeeded by a ** brown variety ™
of rulers,

Detentions in Kashmir
GROUNDS NEED NOT BE LISCLOSED ! ‘

It appears that when persons are detained in the State
of Jammu and Kashmir under the Security Act of that
State, no grounds need be discloged to the detained person
and there need be no kind of inquiry even of a quasi-
judicial character into his case, This came to light
recently when the detention of a former member of the
State Assembly came up in the local High Court. The
detenu was not informed of the grounds on which he was
datained, nor was he placed before an Advisory Board,
as was required by India’s Preventive Detention Act. His
release was urged for failure to satisfy these requirements
of the Act. But the finding of the Higl Court was that the
Act did not apply at all in the case of persons who were
detained for reasons of public safety and peace and not

for reasons of defence, foreign affairs and the security of

India. To such persons Kashmir'’s Security Act applied,
and this Act does not contain provision for the furnishing
of the grounds of detention to the detenu or for an inquiry
before an Advisory Board ! ’

Burma’s Public Safety Act
DETENTION CANCELLED BY SUPREME COURT

In the wake of the recent Karen rising hundreds of
persons have been detained in the jails of Burma for long
periods on, it would appear, even the slightest suspicion
that they took part in the rising. That country’s Public
Order Preservation Act empowers administrative officers to
detain in custody a person reasonably suspected of
treasonable and such other offences for a maximumn period
of two months, so that within this period they may
investigate the cages in which the power of detention has
been used. But after this interval the person arrested
must either be released from custody or charged with an
offence and dealt with according to law.

However, in spite of this provision, quite a large
number of suspected persons seem to have been detained
for an indefinite period, and the Supreme Court of
Burma has ordered the release of the detained persons in
a number of cases, holding that their continued detention
was illegal. Recently, three prominent Karen leaders, kept
in oustody for nearly two years, were ordered to be released
by a full bench of the Supreme Court. The judgment

of the Court in this case says:
The; practice of directing detention of a person for
an indefinite period first and only later of eeeking
materials in support of the order of detention is not in
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accordance with the law and cannot be too highly
deprecated, It is clear then that at the time the order
of detention was made there was no material evidence
befors the Deputy Commissioner on which he could
be reasonably satisfied of the necessity to take action
under section 5A of the Public Order Preservation
Act against the applicants.

The general feeling in Burma is that the Act has created

-a reign of terror in the country : while it has inflicted

injustice on many innocent people, it has also driven
underground many guilty ones. '

OTHER COMMENTS

Covenant .on Human Rights

The U. N. Humad Rights Commission met at Geneva,
for five weeks in May—-June to complete the drafting of the
Covenant. But it was unable to finish the work at this
gession and will probably meet again in October and sub-
mit a finished draft for consideration by the General
Assembly which will begin its sittings that month. The
Commigsion spent most- of its time in Geneva in drafting
economic, social and .cultural rights which have been left
out from the * First Covenant, ” but did not find time to
suggest a more precise definition, as it was directed to do,
of civil and political rights with which the first eighteen
articles deal.

The Commission took a decision about implementation
of the rights, but it was a wrong decision. It decided by
a 7t010 vote ( with one abstention )-that complaints
about violations of the rights. could be brought before the
Human Rights Committee ( consistingof experts to be
gelected by the International Court of Justice ) by the
governments of signatory States alons, the right of private
petition not being granted. If the aggrieved individual
cannot complain, nor any unofficial organization on his
behalf, it means in effect that the Committee will hardly
have any complaints to consider, for it is very unlikely
that one government will haul up another government
before an international tribunal.

The International League for the Rights of Man has
taken up the position that, in the absence of an effective
machinery for enforcement, the Covenant will be reduced
to the position of the Universal Declaration of Human
Rights and that, without the aggrieved individual being
allowed access to the Committee, the Covenant “ig
not worth adopting.” We in India are completely at
one with the League in this matter. Furthermore,
we would say that we canmot but take up the same
position in regard to the Covenant if the limitations on
the rights enuamerated in the first eighteen articles, and
arts. 6 and 14 in particular which deal with ¥reedom of
Person and Freedom of Expression respectively, are nog
restricted and if the limitations are not more Precisely
defined. It was on this very ground that in the Third
Committee of the fifth session of the General Assembly the
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representative of New Zealand was compelled to declare
on 18th October 1950 that “ his delegation would have to
oppose any propesal to express general approval of the first

eighteen articles in the form in which they stood, ™ for he

said he agreed with the United Kingdom that the Covenant
in its present form * was more in the nature of a second
edition of the Universal Declaration of Human Rights,”
which confessedly is not legally binding. -'

Freedom of Movement Abroad

*  Refusal by the British Government to allow Dr.
Burhop, Reader in Physics at London University College,
to visit Moscow has created a sensation in England. The
traditional policy of England has been to give its citizens
almost an unrestrained right to go to any part of the
world they liked. A passport is required, but it could
be had for the asking.. But latterly even paesports
already given have beén impounded, thus denying their
holders freedom to travel abroad.

This has happened now in the case of Dr. Burhop, and
the only reason the Government has given is that * his
journey could not be in the national interest at present.”
The obvious implication is that the Government suspects
that the scientist who had taken part in the war-time
research that led to the atom bomb might reveal the
secrets of atomic energy to the enemy. The scientistsas a
body have protested that Dr. Burkop should thus be
** arbitrarily deprived of his right to travel abroad,”
which, they say, “is inconsistent with our principles
of individual and scientific liberty,” such action being
also “ harmful to the development of science. ™ ’

~ The “Sunday Pictorial " calls the new policy “a
nibbling away of our freedom ™ and the * New Statesman”
says that the denial of passport means an attack on the
right of a free man, specifically guaranteed in Magna
Carta, to travel abroad. ** Gradually,” says this journal,
“first owing to war-time restrictions, and now as a
means of preventing espionage, the character of the
British' passport has changed.” It is becuming an exit
permit. :

HABEAS CORPUS PETITIONS

Gopalan still at Large

A TuG OF WAR BETWEEN GOVERNMENT
AND HiGH COURT

The Madras Government is really very unfortunate
in the matter of the detention of Mr. A. K. Gopalan who
hag made name ag one who challenged the validity of the
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Preventive Detention Act. The Government considers
that the safety of the country requires that this gentleman
be locked up in gaol ; and yet he is at large for the last
8ix months, when on a habeas corpus petition he was set
free by order of the High Court in February, and all the
efforts of the Government to get him back into gaol have
proved fruitless — so far. = Its last attempt was to seek the
leave of the Madras High Court to appeal to the Supreme
Court against the former's order of his release, but
this attempt failed as the High Court has refused to
grant leave to the Government, with the result that
Mr. Gopalan remains free to carry on his subversive
activities.

The Madras Government is to be pitied in this matter.
For when the High Court allowed Mr. Gopalan’s habeas
corpus petition and ordered him-to be set at liberty forth~
with, it did so on the ground that the Government had not
specified in the detention order the period for which he
was to be detained. This the Court held was illegal. If
only the Government had appealed to the Supreme Court
against this ruling, the latter would probably have set
aside the ruling, since in a recent case it has declared that
an order for detention would not be invalid if it did not
mention the period of detention. But to do so would
have meant that for some time at least, however short
it might be, Mr. Gopalan would be free, and this in
any case the Government could not contemplate with
equanimity. :

1t, therefore, took a short-cut for the purpose of lodging
Mr. Gopalan safely in gaol again. It accepted the High
Court’s finding for the moment but issued a fresh order of
detention, which was served on Mr. Gopalan within five
minutes of his release,, This should have served its pur-
pose in restoring Mr. Gopalan to the place where he
rightly belongs, but, as fates would have it, things did
not pan out quite so well. The circumstances attaching to
this fresh order of detention appeared so suspicious to the
High Court that, on a second habeas corpus petition by Mr.
Gopalan, it ordered his release once more, holding that
this order of detention of the Government was mala fide.
In its anxiety immediately to get Mr. Gopalan back into
gaol if the first detention order should be declared illegal,
the Government had kept another such order ready, signed
in advance of the delivery of the judgment, to be enforced
the moment Mr. Gopalan came out of the court room.
This it did with great alacrity : Mr. Gopalan had barely
stepped out of the gates of the High Court when he was
arrested. What irritated the Court when it heard of these
facts on a second petition was not only that another deten=
tion order had already been signed before the judgment on
the first petition was pronounced but thut also the Court
had not been apprised of the Government's intention so to
proceed against the petitioner. This led the Court to rule
on the second petition that the later order of detention
was designed “to somshow evade the operation” of iis
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own release order and that this second order of detention
was vitiated by lack of bona fides.

In the result Mr. Gopalan remained at large and
remains g0 even now because on 9th August Satya-
narayana Rao and Raghava Rao JJ. rejected the Govern~
ment’s plea to appeal to the Supreme Court on the ground
that “no substantial question of law of paramount impor-
tance such ag may be allowed to override the liberty earn-
ed by the respondent (Mr. Gopalan)” was raigsed in the
plea. Thus a man who, according to the Madras Govern-
ment, ought to be confined in gaol is still out—six months
after it had tried to put bim back there. The Govern-
ment’s acceptance of the High Court’s earlier order of
releasa on grounds of expediency has cost it much. And,
what is worse from its point of view, the High Court even
refuged to give the Government leave to appeal fo the
Suprems Court against this decision also, by which it had
turned down the Government’s earlier plea. The High
Court has thus kept the Government at bay all along the
line !

CIVIL LIBERTIES CONFERENGE
IN ANDHRA -

Conference of Three Districts

The first Civil Liberties’ Conference of the Easi
Godavari, West Godavari and Kistna districts was held
on 8th July at Rajahmundry, in the Municipal Museum
hall. Mr. Shyam Sunder Misra of the Servants of India
Society, Cuttack, presided. Over 150 delegates' from the
three districts attended the Conference. Dr. D. 8. Raju,
Chairman of the Reception Committes, welcomed the
delegates, ’

Inaugurating the Conference, Mr. K. G Sivaswamy,
Organising Secretary of the All-India Civil Liberties’
Council, observed that remedies for police excesses from
which these three districts were suffering lay in proper
recruitment and training of the police. He said that there
was need for a permanent commission in each state which
would hear complaints and prosecute the police for
infringing on eivil rights under colour of enforcing
laws. Referring to the Governor’s rule in the Punjab, he
observed that the right to vote and elect a representative
government into power had been taken away because the
Congress party could not govern and was not willing to
allow any other party to come into power. He stated that
it was & clear abuse of emergenoy powers for one-party
rule.

Mr. Shyam Sundar Misra in his presidential speech .

said :

*“There are many instances, too numerous to be men-
tioned here, of responsible ministers of the- states taking
the help of the magistraoy and the police to further their

" proposals, the Government of India has
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party propaganda, and to keep in check the propaganda
of the parties opposed to them. ‘

Proventive detention has become a permanent
feature of our Constitution, and the Preventive Detention
Act passed by the Indian Parliament has given wide
powers to the Government of the day to play havoc with
the rights and liberties of the people.

In detention cases the Government supplies to the
Advigory Board which reviews these cases only such
information about the offence of the detenus as it considers
to be proper in the interests of the security of the
State.

The detenus alone can be called upon by the Advi-
gory Board to appear before it, but they can never be
represented through their legal representatives. The
detenus cannot call for evidence, and cannot cross-
examine witnesses deposing against them.

RESTRICTION OF FREEDOM OF SPEECH

It may be mentioned in this connexion that, in the
United Nations, India was a party to sponsoring a resolu-
tion restricting the freedom of speech and expression on
the grounds of “ friendly relations with foreign States”
and * public order,” butin both the cases the resolution

' gponsored by India was ignominously defeated with the

help of the delegates of U.S.A. and U. X, Being
thwarted in ity attempt to get U. N. support for its
carried these
amendments through the Indian Parliament with the
help of a meek, docile majority. Their insertion, in spite
of country-wide opposition, is a frontal attack on our
democracy.

Mr. Jawaharlal Nehru, who was himself President
of the civil liberties movement in 1936, has obviously
sacrificed bis cherished principles to see Congressmen
being seated in positions of power.

‘We should not countenance such infringement of the
civil rights- in any form, and it is in that way and that
way only that we shall lay the foundations of a true
democracy in India.”

In view of the impending elections the Conference
paid particular attention to this subject and said in a
resolution :

“A very large number of Government gervants of
lower grades in the Postal and Railways, employees in
workshiops and State undertakings whose participation
does in no way affect the independence of the Civil Service,
employees of Local Boards and Municipalities, teachers and
lecturers and the relations and dependants of Government
servants are all prohibited from taking an active part in
politics. The Conference draws the attention of the
Election Commissioner to the existence of the right of
administrative orders which contravene freedom of asso.
ciation of all these employees and urges their immediate
repeal.”
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C. L. U, NEWS

Detenus’ Release Demanded in Assam

Mr. Bhabesh Chandra Barua, General Secretary of the

All-Assam Civil Liberties Union, issued the following )

statement on 3rd August.

“ It has been reported to us ‘that, though the detention
" of most of the detenus in Assam, detained under the
Preventive Detention Act, 1950, is now to be deemed
illegal in view of the recent pronouncement of a special
bench of the Assam High Court as their cases were dealt
with by only two members of the Advisory Board in
the abgence of the third member, the Government of
Assam have not yet ‘cared to releage a large numbsr of
such detenus, If that is true the position is really
deplorable.

“The All-India Civil Liberties Council and its
affiliated bodies have always held that extraordinary
meagures like detention without trial or so-called preven-
tive detention should not be resorted to in times of peace
and the persons concerned should be brought to open trial,
if necessary. If, however, the Government of Assam

deemed it ‘necessary to resort to such an extraordinary ~

and undemocratic medsure in the professed interest
of security, it was incumbent on them to follow the
prescribed procedure under the Preventive Detention
Act without malicious care ( sic ). Bat having failed to
do so, the least that is now expected of the Government
is that they would respect the considered verdict of the
highest tribunal of the province. But, instead, the Govern-
ment now seem to be sitting on the fence. The State
" bas noright to keep any of its subjects in illegal detention
even for a single moment.

** On behalf of the All-Assam Civil Liberties Union,
wo draw the immediate attention of the Governmenn to
this very urgent matter and demand that the detenus
affected by the High Court _Judgmenl; be forthwith
releaged. ' .

I believe that in the United States at present ignorant
anti-Communism (i, e. McCarthyism embodied in the In-.

ternal Security Aot ) is a greater danger than Communist
propaganda. Espionage and sabotage, yes; but not the
words of those who hand out the party line. If, with the
world eituation what it is, we cannot combat that propa-
ganda, we must be very Inept indeed. The more difficult
job is to transform ignorant anti-Communism into a
dependable bulwark of freedom. —Granville Hicks in the
“ New Leader " of 4th Juue,

“You need not worry about infringements of
civil liberties,” Congress politieians tell us. But

WE HAVE TO- WORRY

How Will you Worry —to some Ptirpose ?

The Indian Civil leertles Bulletm

will tell you.

" Of the Bulletin the Socialist Party s
mouthpiece, ]anaca, says :

Besides cltm‘g concrete instances of curtail-
~ ment, of civil liberties from different provinces,
it carries a ‘number of enlightening articles on
various Acts and governnental pronouncements
abridging civil rights. . v
The Bulletin deserves the support and co-
operation of all- lovers of personal liberty and
freedom,

Your Support will Help us Take a strong
Stand for Preservation of Human Rights.
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Mr.. John Pearmam, Executive Secretary, f

lnternatmnal League for the Rights of Nan,

writes to the Editer of theé Indian- Civil Liberties -

. *:  Bulletin as follows?

' The undersigned has read with the
vgréatesz,‘ of interest-your first anniversary
number, as also other earlier issues of
your admirable Bulletin, and wishes to
compliment you on the quality and range of ¢
your ', . editorial and other: malerial. We §)
PASS it along to others to " read much of
your material. 0

Congratulations on the standards you 2
have set for yourselves. ' {
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