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JUDICIAL REV IE\'/ A.TIJ D EDUCATION ·- A 

STUDY IN TREND3 

G. S. SHAR.r-iA * 

Education is the only means through which a 

society can seek to secure active and intelligent 

:'_Jarticipation of all its members in the complex 

processes of modern living. In developing countries 

l:D.\:e India the educational process cannot only J>e 

left to develop sporadically th~ough free enter~rise 

1Jllt must be a major governmental responsibility 

because of securing quick results. Article 45 of 

the Indian Constitution visualizes universal, com-

pulsory and free education. It is, however, a per-
... 

P.Ucsive provision drawli1g attention to gov&~lli~edt 1 s 

moral re!3ponsibili ty but provides for no effective 

S9nctions. • 
Any step to1varcls the dis charge of its moral :res-

ponsibility by the State involves considerable thinkli1g 

~n.i research and of necessity has to be effectively 

.;lar.u.~.ed and directed. Effective planning and direction 

envisage vast degrees of infrli1gement upor- the 

literties of groups qnd individuals and thus call for 

c-n examination and assessment of the constitutional 

?.nd other legal provisions to understand what can 

and wh'3t c::>nnot be done. 

* Director, Ind iar1. L2.11 Insti tu te,N e~·T Delhi 
(Assisted in collection of c2.ses 3!ld preparstion of 
drafts by N/S. R.X.Raizad8,A. C. c. Unni, and. K.B~1ag1-r8.TI, 
Research Fello··.'is, Indiw Law Institute,Ne\·T DelLi) 
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'TI1e purpose of this monogl,c>.ph is to : resent such 

an examil1.2ction and e.ssessmen t thrc.ugh the study of c p,ses 

of the Supreme Court and the High Courts relating to 

educational mgtters. The follo-v;ing scheme has been 

adopted: 
I 

1,· Conflict bet-vTeen regio:..J.al and national interest:J. 
21 ·Conflict bet-v1een public and private inter'3st. 
3 •. Are educational institutions 'indust~ies'? 

4. Courts and autonomy of educationcl institu-tions. 

I.Nationpl and Regional Interests. 

E".a tries 
1 

in Lists I and II of the Seventh Schedule 

of the Co:1.sti tu tion divide spheres of 2ction in educa-

tional matters between Central or State Governments. 

This division is now, however, functionally clear 8nd 

the Supreme Court had occasions 2 to show and define 

~en action by one Government would amount to an 

encroachment in the sphere of another. 

En try 11 o'f List II confers on State Governments 

power in regard to all educational matters except those 

1-Jhich h2ve been allotted to t:1e Central Government 

under Entries 63-66 in List I. Entry 66 of List I · 

keeps for the Central Gover:nw.ent 'co-ordination and 

determination of stc>ndards in institutions for higher 

education or research and scientific and technical 

insti tu tior:s•' • The Guj arat University 3 had prescribed 

.1. En tires 63, 64,65 2nd 66 in List I, List II Entry 11 .. 

. 2. Joshi Ye Nadhya Bl1.2.rat, AIR 1955 s. C. 334, State of 
Guj ?.rat. v. Sri.krishnc_ AlB. lS G3 SC 703, Chi tralekha 
v. State of Hysore AIR 1964 SC 1J23. · 

3. State of Gujarat v. Sri Krishna AIR 1963 SC 703 
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under the Gujarat University Act, 1949, that in place 

of Engiish as medium of instruction all r_,ffiliRted 

colleges were to 8.dopt Hindi or Gujarati in Devn21.gri 

script~ These statutes· -vi1ich were passed by the Senate 

of the University were ch2llenged inter-alia, on the 

grounds that the Statutes were ,ultra vire the GujQr~t 

University Act, 1949. Tt.~t the ~tete Legislation authori

sing change in medium of ins'truction was ul tra--iTires 

the Constitution in as much as question of appropriate

ness of medium of instruction and examination in insti tu-

tion for higher educatio:n. is a concern of the Union 

Government under its ·po~<;er for "coordLYJ.ation and 

• · determination of st2nda:rds • .,, The Supreme Court held 

that the Statutes providil1g for the change in. the medium 

vrere ultra vire the Guja:re.t University Act,l949 

as amended by s, 4 of the Act of 1961. Speaking for the 

Court• Justice J.c. Shah (K. Subba Rao J dissenting) 

expressed himself on the competence of. the State Le,:~i.3-

lature to legislate on t..1Le subject matter of medium of 

instruction and exanL"lation. Ee interpreted the poi·Jer to 

coordinate as •not merely power to evaluate but Rlso 

·to harmonise or secure relationship for concerted 

t
. 4 

ac ~on.' 

Medium of instruction is a necessary incident 

of PO\oler to legislate on educPtion and falls at both 

places namely under entry 11 of list. II and entries 

63-66 of List I. On tl.:.e one hand, power to legislate 

4Ibid Pe 716• 
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for medium of instructio:c..., for pr:Lu!F~ry and second:=try 

educ~tion lies exclusively with the States; while on 

. the other,. entries 63-65 of List I de8.1 with 

institutions of national or special importr.tnce and 

institutions of higher educetion including research, 

sciences, technology a:nd vocational training of labour-

and therefore po.,v-er to l ·~gislete in- respect of medium 

of_ instruction, having regard to the width of these 

. i) 
items, must be deemed to vest in the Unloli. ~ With 

respect to institutions which 8. re covered both by 

Entry 66 of List I and entry 11 of List II, His 

Lordship heldr 6 

" ..... Power to legislate in respect of medium 

of instruction insofar it has a direct bearing and 

imp~ct upon the legislative haad of coordination 

and determination of s t2ndards in institutions of 

higher education or research ~nd scientifiG .::nd 

technical institutions, must also be deemed ty item 

66 list I to be vested in the Union". 

Apprehending that tbe change in mediuu is lik·al;y 

7 to result in lo1·:erin(~ of standRrds 8nd ma.y t re:..1der 

'• Ibid P• 715 
6• Ibid. P• 715 

7 .Ibide 
rt717 

"If legisl2tion r·3L;ting to i.Dposition of ar. 
exclusive madiu::J. of instruction in a regioru.l 
l~ngup..ge or in :IiHdi,h::>vinJ reg?rd to the absence o:'.'' 
textbooks ?nd journals,competent teachers rilld in
capacity of su1d~nts to understand the subjacts, 
is likely to resul·c in the lo-v;ering of stMdards, 
the legislation \f01}_ld in our judgment, nacess?Tily 
fAll witb.i!l itGill 77 of List I ~.nd would be deemed 
to be excluded to tl12. t extent from the amnl::..tudo 
of the power cor..ferred by iteu No.ll of List· II." 
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the coordination of sucl-1 star.:.da:cci.s either on All 

India or other b2.sis impossible or even d:.i..fficul t 8 

the Court observed: 

· ·n •• ~ • ( T)he _ validity of State legislatio!-;. vTO"Lcld 

depend upon -vine~1s1:' it prejudicially L~:Zfects cooTC..L.~.a-

tion and detemineticn of s t2nd2.rds, but not LJC.l th'1 

existence of so:J.e definite union legisl ~.ticn liirected 

to achieve that ~?u.r;-ose. If t{ler'3 be union le_:;i:.-;l:::.ticn 

in respect of coordi118.tion end determinE,tion o:.C 

law by virtue of the first part of Art. 254( 1), eve:.1 

if that po-v1er be not· exercised by the Union .P::n-1 i2ment 

the relevwt legislati7e entries being in the. 

exclusive lists, 2 State lavr trenchn::.c upon the 

union field would still be invalid. 9 
• -J-" 10 

Soon lll a.no ~_,_er cas a the S·J.prcme Court had 

to consider ;;-r!.1~t~:er a 1 3ta te legislro.tion prescr:.Lb.i.r.~.g 

a higher percentc.ge of marks for extra-curricul2.r 

activities ill ~1.e 1J ::1fur of act:1ission to collegef· 

(Hedical) falls v1i thin entry ll of list II 0r c~~ltry 

66 of List I. Justice 1:. SubbA. Rao ( ;;to had deli-J"erod 

a diseenting jude:,w.ent i-:1. the GujFx~t ce.se, ref8rrsci -to 

the majority ju:Cr:;L~E.nts in th2.t c2.se) and ( 8.ftel' 
ll. 

quoting fror:1 Ju::::. tice J. C. ShC\h' s ·judgment) observed: 

" This and ::dnilRr other passages indic2.ta thr t 

8 • Ibid P• 71 J-716 
91 Ibid P• 715 

10. Chitralekh::>. v. St?..te of Hysore AIR 1964 SC 132 

ll. ::ad.holkc.r J. a."issen ted. 
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of List II of the Seventh Schedule to the Consti w. tion 

ma_"l,ces impossible or difficult the exercise of the 

.legislative po-vrer of the Parlirtment under the entry 

"Coordin2"tion and the determination of sto:>IldF~rds in 

institutions for higher educatio~ or researci~ a~d 

scientific and tecl1nical i.nsti tutionsn reserved to tl1e 

union, the State law may be bad. This cannot otviously 

be decided on specQletion en~ hypothentical reasJnin6• 

If the impact of the State law providing for suc.~1 

standards in entry 66 of List I is so her-.vy or 

devastating as to wipe out or appreciably abrid~c 

the central field, it hlay be struck do-vm. But th2t is 

a question of f2.ct to be ascert£dned in eaci:l case. It 

is not possible to hold that if a State legisla~ure 

made a law prescribing a hi£her percentage of rr.arks 

for extra-curricula activities in the :m.Rtter Jf ad-

mission to colleges, it would be directly encroqct1ing 

on the field covered by entry 66 of List I of the 

Seventh SChedule to the Constitution. If so, it is not 

disputed that the Stete Government -vrould be -vTithin its 

rights to prescribe qualifications for adDissio~ to 

colleges so long as its action does not contravene any 

12 other law". 

Referring to the financiPl burden and other 

relevant consideratior~s born8 b~r the Government i.Yl v 

running the colle.:;es, his LorcJ.ship went on to obsorve: 

" ••••• They c~ot obviously adoit all the ap~licants 

12. Ibid. Pt 1830 
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who have ~ecured the marks prescribed b,r the Unive1 si ty .. 

It h~s necessarily to sere en tl1.e appl i.can ts ott soue 

·reasonable basis. The 2foresaid orders of ti.l8 Gove~-:-11!Jent 

onl-y prescribed the criteria for making adnissicns ·i.;o 

colleges frob among students -ihn secured tl:.e miniwur:. 

qttalifying marks prescribed by the U:-..1iversi ty. Once 

it is conceded, and it is not disi)u. ted before us, that 

t.~e State. Governrn:ent can run medical and ent;ineerir~£ 

colleges, it cannot be denied. th.j pov;Gr to adnit such 

qualified students as pass the reasonable tests l~id 

doim by it. This is a pov1er wb.ich every private owner 

of a college will have, 2nd the Governnent -v~hich runs 

·13 
its ovm colleges cannot be denied that power." 

Another State legislation which may be said to 

have a bearing on conflict te-:~i':ee:n tlw national B.nd 

regional interest on the subject-matter of ecluc2tion is 

the one 1vhich makes for dis crimin::>..tion .er:J.or:cg s-tudents 

on the bc>.sis of their }il2ces of :.:esidence. 

Ordinarily a citi~en comiLg from one part of the 

country is free to join an edl,_cc:tional institution in 

any otDer part of the country at par with the local 

students. ~e Constitution itself prohibits di8crimina

tion 0:::1 the basis of place of birth ( as also on the 

basis of caste, sex or ~eligion). l4. 

~.louever, some st2.te prescrip·:;iol!s envia::.lbed a 

discrimination ei~1er by imposir1g capitatioh fee on 

13. Ibid P• 1830 
14. Articl~ 15(1) 
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students w.hose donicile happened to fall outside the 

15 State; or by;makmg :L."eservation or allottin.-'3: quotas 

of seats in educatioE.81 insti tt_,:tions On certain 

r~gional basis~ 1.~ 

The Supreue Court 17 d.istingui.shed bet·,~·Gen the 

Dlace Of birth and place of don:..icile :;nC. 8lSO bet~:een 

citizenship and donictlG, and .held t~at t..h.e classificatior.:. 

based on 'place of domicile' is not hit by Art.l5(l)es 

it only prohibits discr11ination based on plece of 

birth• Venkatarama Ayyar J. liho deli'v·erecl the judg&ent 

for the majority judges ( Jagannadhadas J. d :Lssented), 

took into consideration money which a Stute has to 

spend on colleges run by it and observed: 

" •••(I)s it unreasonable that it(State) 

should so order the cduc2tional system that the 8.d-

VE'Jltage of it i'loulcl to some exter1t at least eD.;.:r~ro for 

the benefit of t.1.e State? A concessio: ... given to .~.:~ 
v . ..J.O. 

residence of the State in the mat-ter of fees is 

obviously cal culP.tecl to serve th2. t end, as presuoably 

:·orne of theLl might, r>.iter passing ou·r. cf the coll8,J!::)' 

settle dovm as doctors ~nd serve the needs of the 

locality•" lB His Lordship ca.llel the basis of thf: 

classificqtion 'quite~ logitimpte and lRUd8ble objectiv~ 

for a State to en:;~Jur2.ge educ~tion within its boarders. 1 9 

156 Rust<?~ v •. St~-~e ?f h2.clhya Eharat AIR,...lC54 r;1.B.119. 
Josh1,D.P. v.T.adnya Bharat,AIR 1955 I:J• • 334 

lEi Joseph Thoc.as v;. :K·:;rala !-..IR 1958 Ker. 33, Jacob I•iatl.1ew 
v• State of Ker[l]_a, AIR 1964 Ker.39.State of Kerala -.. -. 
R.Jacob r-1at:::1G·.-r AIR 1964 ::Cer 316. 

17t Joshi;D•P• ,-. I·l?.C....J.yn Bharat,.UR 1.::;55, S.C.334 
18• Ibid at P• 340 
lg. Ibid at p•340 
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Classificgt•ion among students of the same State . 

but commg from its different parts for admission in 

its VP.rious colleges, on the bas is of geographical or 

historical reasons connected with the backwardness of 

the area, has been upheld by the law courts. 20 The High 

Court, however, has held invalid clnd unconstitutional 

the d iscrim.ination founded on place of domicile but not 
21 

based on eny scientiiic or reasongble grounds. 

Thus, the attitude of the Law Court with respect 

to educational matters in.vol ving national or regional 

interests may be sULJ.iil.ed up es follows: 

21~ 

.1 1 The Union exerciGes exclusive jurisdiction 

on institutions and connected educational 

matters mentioned in Entries 63-65 of list I. 

2, States under Entry II List II, have general 

power on all ed,J.cetional institutions and 

matters except those mentioned in En tries . 

63-66 of List I. 

Joseph Thosas v. K~r8la la.IR 1958 Ker. 33. Ir:.. favour 
of the Male> bar 2.~e2. d:1 ich h ad just then coBe into 
the state o:t' Kc:rplc~, the Government had fixed the 
quota of seats in tho State educptional institutions 
in the re.tio of 5:8, thus 8llotting larger number 
of seats to tl.1e nevi area. 

Jacob Mathew v, Stc-.te of Kerala J .. IR 1964 Kerala 39. 
'Tile Government h~1.d Pllot ted seats in its educational 
institutions on district-wise basis. This allou:1.tion 
\·.-as neither based on the 1 i teracy census report nor 
on any other historical or geographical reason. 
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3. States have exclusive ju.ri;diction to prescrile 

r.:.ediULl of instruction in primary and sec)ndary stages. 

4. states may indicate medium of instruction in 

higher education but where it has a."Yl impact on coordina

tion and determination of standards for higher educa-

tion or research, the union has the only authority to act.; 

5, To arrive at a decision regarding fitness o~ a m&dium 

of instruction for hig~1er education a..J.d resear~h, 

availability of higher standerd of reading material 

such as, books, journals, periodicals etc. and the 

facility of teaching and understanding in that medium 

nay be taken i~to consideration. 

61 A state action is unconstitutional and bad, if 

it has a tendency to make irrroossibl e 'Jr diffi011l t the 

exercise of the union-po·wer for coordination or deterrJ.il1::~ ... 

tion of atandards in inct itu tion for higher education, 

or research and scientliic ru1.d technical insti t-.1 tion. 

1. States are justified in conferring on reasonable 

grouni s some extra ad' an tages or givmg so&e co!lcessio::.::.3 

only to students doc.icilE-d i'Tithin the State territori;2 .• 

8• Place of birth and place of donicile B.rE: t1vo 

different things and sJ~ates can d iscri:n:.ina~~e on thG 

basis of place of don::..cile. 

Se Discri.mi!latioi.1. to· he justifiable rr..ust be baf3ed 

on sor:1e geographical, l-.:.istorical or other reascnable 

criteria and its obj~ive oust be reasonable. 
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II.Public~d Private Intere.§ts_ 

In India we find the followinf! categories of edu-

cat1onal in~titutions:-

1. Insti tutionc \vholly run by the Goverrnnent. 

2. Institutions aided and recognised by the 
Government - l.e. quasi-public ins~itutions. 

3. Institutions not aided but recognised by the 
Government. 

4. Entirelv private institutions i.e. nai~her · aided 
nor recognised by the Government. · 

The last category of edu~ational institution is of 

~oncern to the G.•vernment only in so far as it relates to the 

law and order situation. Of the remaining, institutions re

cognised by the Government and not getting grant at all are 
22 . 

verv few• Alm~st all private institutions are quasi-govern-
' ment,-These ~n~titutions involve interests of the following:-

(1) Public in its interest of 

(A) maintenance of higher academic standards. 

(B) education for the masses. 

(2) The Managing Committees, representing the 
interest of the ~roup or community which founded 
the institution?~ 

(3) The Institution itself in its inte:rests of:

(a) Ceord1Dqtion of Teaching and non-teaching 
staff.24 

{b) Discipline among the students. 

22 • "• •• no ~ducational lnsti tutions in modern times,. afford, 
to s~·s~st and effectively function without some state- aid." 
s.R.Pas., C.J. In re 1\:erala Education Bill 1957, A.I.H. 
1958 S.C.956 at p.980. 

22. See discussion item l(A) and (B), infra. 

24~Refer to items 3 an:1 4 of the Scheme, infra 



PUBLIC I tTTERBST 

Maintenance of higher aca§~pic .e!-it!ldarSt.£..:.. 

lt/e have already seen that in educational matters general 

pewers ex_cept those exclusively demarcated for the Union Govt. 

under entrles 63-66 of List I, are lei't with the state G~vern-
• 

rre nts. T~ exercise these powers Government of each State has 

a fUll-fledged administrative machinary headed by the Minister 

for Education. The Education Department controls all goverrnnent 

or quasi-government institutions so far as toachi~ and teachi~ 

conditions are concerned. Public interest lies in obtaining 
• 

prtper academic standards and conditions in institutions where 

students go to learn a~d acquire knowledge which would help them 

to take up use f'ul careers in 11 fe~5 The following are some of 

the imp~rtart steps that the government takes to maintain aca

demic standards: 

1. Prescribe Bookso 

2. Lof"k into working condi tior.s of teaching and 
non-teaching staf:t'o 

3. Examinations .. 

Out ~f the books approved by the Education Department, · 

institutions ma:re their own selections. The students of the 

respective institutions are required to purchase only the 

prescribed books. Thus publishers ha-\7e a vi tal interest in 

getting their publiCations approved. This interest often comes 

in conflict w1 th the right and the cL.scretion of the authorities 

t<? reject a publication vJhich in their opinion 

25. In re Kerala Education Bill, 1957. A.I.R. 1958. 
s.c. 956 S.R. Das C.J.at p. ~J4. 
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does not ronform to appropriate academic standard. The Law 

Court~ have preferred not to interfere with the authorities' 

discretionary power which is of technical nature, unless 

it is exercised in a manner which is arbitrary. 'Mala fidei 

or in disregard of prescribed rules of procedure. 26 Publishers. 

have claimed that rejection of their publications· affec~s 

there right under Art. 19(l)(g) of the Constitution._ The Orissa 

High Court has heldf7 

"· •• no publisher (has a right to expect that his or her 
- . i 

publication 1 . .vould be approved or continued •••• " 

However, sometimes the exercise of discretio~ by the 

authori t;.r may become arbitrary and may favour a publisher to 

the exclu~ion of others, thus creating for one p~bl1cber a 

monopol" in the trade. This would violate the right of other 

publishers under Art. 19(l)(g). Venkataranaiya J.observed:28 

Persons who make a living by sale of book, or to "'hom 

it is a calling and those who have to provide the books necessary 

for education of pupils who depend on them are entitled to 

expect and d·3mand the observance of rules and adhereance for 

meth~ds scttl8d by practice so that there is no room for doubt 

fanciect or real about play of personal predilections in the 

choice of books ••• under Art. 19(1) (g) <?f the Const". tut:f,on 

the ci tizen.s have the right t,o carry on occupation, trade o:. ... 

26. Go~nl Chetty v. Director of Public Instruction 
A J .R o 1955 My sore 81 
Manjula v.Director of Public Instrucf:ion 
A J .? • 1952 Oris s~ 344. 
Chaitaneja Prakash v. Board of Se(!ondary Education. 

AIR • 1960 Raj. 185. -
27. !.!anjula v.Director of Public Instruction. 

A.I .F. 1952 Orissa 344 at p. 346. 
28. Gopal Chetty v. Director of Public Instruction 

A.I .R. 1955 11ysore 81. 
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business, subject to such restrictions as the State may impose 

in the interest of the public and such qualifications as ~re 

neces~sarv for carrving on nny occup"J.tion, trade or bus1 ness.~ 11 

. . 
Regulati·on of Working Condt tio~ 

Merely prescribing standard books does not helf in 

maintaining academic: standards which are greatly effected by 

working conditions obtainable in educational institutions. The 

academic equipment of the teaching staff, the adequacy of the 

~alarv paid to it, the timeliness and regularity of payments 

made to them, general terms and conditions of their services, the 
29 number.ef students admitted to each class, all these andmany 

others are matters Which are connected with educational quality 

of an educational institution. Common good of the community30 

is i~lved in all these matters and the Governmental regulation 

and control is extended to them. 

This regulation or control is not, however, ordinarilv 

accepted by the management cf private institutions. They oppose 

1 t arrl resent that it is nn interference with their r1ght~ 1 

to manage and administer their institutions. Kerala is the 

State which took a major step am prepared the Education.Bill 

which had envisaged a scheme ~f wider control on all private 

educati~nal institutions in the State. The Bill was referred 

29~ In re Kerala Education Bill, 1957. A.I.R. 1958 s.c. 956 

~0. Arya P rSabha v .Bihar State AIR 1958 Patna 359 at p.3 65. 
D3pendr:t Nath v. State of Bihar AIR 1962 Patna 103 •· 
Rev, Fr.Joseph v.State. AIR 1958 Ker. 290 at p.299. 

~1. Denominational bodies have claimed protection o·f this right 
under Arts 29(1) and 30(1). 
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to the ~upereme Court for opinion under Art. 193(1) of the 

Constitution and th (' then Chief Justice s.R. Da8 held that Hthe 

right to administer cannot obviouslY include the right to 
22 . 

malc_:dminister ." He a0.ded "State may prescribe reasonable . . 
. 33 

regulations to ensure the excellence of the institutions .•• " 
. 84 

He called these regulations ad'f(trmiss~ple regulations". These ·· 

general regulations do not violate the com ti tu tional pro

tection guaranteed to religious and linquisitic minorities 
35 

under Articles 29 and 30~ They "are not restriction on sub-

stance of the right which is guaranteed: they secure the pro

per functioning of the institutions, in matters educational~'~ 

Substance of the right is the core in which the Govern

ment' s regulatory powers should not generally penetrate.. Thus 

G•vernmental "interference w1 th the right of bare management 

of nn educational institution does not amoun~ to infringement 

of the right to property under Art. l9(l)(f)37, unless:t it 

divests the management of "its character as trustees in 
an:J 28 respoc+,s of the larrl/the building of the (insti tut:i.on)" 

Goverrunent's attempt to take over or "to acquire" private 

institution even for a limited period, is a violation of the 

right to manage and administer an educational insti tution~ 9 

32. In re Rera:la Education B111, 1957, A.I :R. (1958) s.C.956 
982 ct p. 

33. Ibid. 983. 
34. Ibid. 
35. Arya P .Subbo. v. Bihar State A. I .R. 1958 P atna 359. 
3 6. J .c .Shah J ,in Sldharajbhai v. State of Gujarat 

A • I .R • 19 63 S • C. 540 , 545. 
37. Sidhraj Ehni v. State of Gujrat, A.I .R.l9ffi S~C.540,544. 
2~. I'warr.a Nath v,. State of Bihar, A.I.R. 1959 S.C.244, 252 
39. In re Kerala Education Bill 1957, AIR 1958 SC 956. 
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By admitting outsiders linguistic on religious m~nority 

insti V1tions do not shod their denomination character and the 

State in regulating and controlling their managem8nt cannot 

claim that their rights are no more protected by Arti~lo 30 

ef the·Constitution~0 A Government's directive to denominational 

institutiin to nGffiit government nominees in such a lerg~ number 

that the s&ats 1,~ ft, to be filled by the insti tutii n' s own 

candidates were insufficient to meet the requiremunts of the 

community which r:1n and mano.ged the institution, ha.s bE: en held by 

the Supreme Court as unconstitutional~ Justice J4C.Shnh 

observed. 

"The right is intended to be effective and is not to be 

whi ttlud 1o1m by so-cr.lled regulative measures conceived in the 

interest not of the minority educational institutions, but of tie 

public or nf.ition as a whole .. n 42 

If the p-.-.otection provided by Article 30(1) can be interfered 

in national or public interest them, the court held, it would be 

a •teasing illusion' or a rpromise of unrenlity.~· 

Fo!" a State Regulation to be a valid regul.qtion without 

ef-fecting the substance of the right to manage and adn.:inister 

quasi-goverrrraont and denominational educational institutions, his 

lordship J .c. Shah enunciated a dual test. 43 th--tt (1) tho 

Regul~tions must be reasonable and (2) be regulative only of the 

educational ch,racter of the institution so as to make it ~n 

e ff'ective ve!-:.icle of education. 

40. I bid· nt p. 078 •. 

41. Sidhraj bhai v. State of Gujarat AIR 19a3 
sc 540. 

42, Ibid. p.-547 

43. Ibid. at p. 547, 



-17-

Examination Cases 

Regard for Statutory Provisio~~ 

On a perusal of the cases connected with examination 

m0tters, it appears that various High Courts concentrate 

more .on t1 .. .ro o.:::pccts, viz. legal and soci:J.l. It is the 

prim?ry function of Law Courts to see that executive actions 

b t · i 44 
If ti .qre covered v some statu ory prov~s on. an ac o!l 

is rigJ.1tly bas81 on a statutory provision, the courts have 
45 

upheld 1 t as lawful and valid action; vJhilo on the other 

hc-n-J, in case~ where actions of examination-authorities are 

rcsul ts of mis-interpretation or misapplication of legal 

pr()visions the Courts have not he.sitated to declare those 
46 

act2.o~'l.s <:..S invalid and unlawful. 

44. PT'n.sum Kumar v.R.s. College, Jharia AIR 1959 Patna 486 
Karnla Banerjee v.Calcutta University AI~ 1956 
C::l~5E3 ' 
G.P. 3ir.gh v. Faculty of Law AIR 1953 All .6 
Hirr.cndrfl Chandra v .Gauhati University AIR 1954 
Ass~ 65. 
Gauh:1ti University v. Sailash Panjan AIR 1955 Assam 9 
Lnxmi N Drain v. C .B. Mahajan AIR 1955 All .534 
Indra B aj aj v. The Agra University AIR 1956 Cal. 563 • 
Some.sh Char an v .University of Calcutt3 AIR 1957 
Cal. 656 
Ur.iver.:::it·r of Calcutt<:'. v.Somesh Charan AIR 19.58 
Cc:l.l31 
G.K.Ghosh v.Unive.,..sity of Calcutta AIR 1958 C2l.82. 
Sobh- BhQ.tn9.gar v. The State AIR 1959 M.P. 3 67. 
Arnit~r v. Principal B.E. College AIR 1962 Cal_93. 

45,, Frasun Kumn:r v. R.S. College, Jharia AIR 1959, 
F ~:1tnn 48 6 · 
:\:::!IDla Banerjee v. Calcutta University AIR 19.56 
C::U.563. . 
G.P .. Singh v.Faculty of Law AIR All 6. 
Somesh Chnran v. University of Calcutta AIR 1957 
Cc.l • 656. 
-J~iversi t:v of Calcutta v. Somesh Char an AIR 1958 
C~l. 131 

46. L~i PGrain v. C.B. Mahajan AIR 1955 All.534 
G .K. Ghose V .University of Calcutta AIR 1958 Cal.83. 
r.r.:itar v. Principal B.E. College AIR 1962 Cal. 93. 
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~ctance to Interfere -

The general attitude of the Courts mav be divided . 

under two heads (a) Respect for jurisdiction for exercise of 

powers by ex~ining bodies (b) consciousness for immediate and 

future career of the examinees. Society has interest in both 

examining Bodies and educational institutions on the one ~1and, 

and the examinees on the other.. If examining Bodies· are not 

given due respect and sanctity for their actions, smooth.and 

orderly conduct of examinations would become, impossible. 

People do not take to examination willingly, they appear at 

it because it is unavoidable. It may be that, in case examinees 

find that they can avoid ex~inations by conveniently challenging 

any action of examination-authorities they may be quick to 

adopt it as practice. It appears, for some simil3J' reasons 

the Court have been reluctant to interfere with jurisdiction 

of examining Bodies~7 

Further, the courts have not only shown due regard 

and recog~ition to the authority of examining bodies to deal 

with matters falling in their jurisdiction, but have also 

denounced objection~blo conduct on part of examinee 

--------------------------------------------
47. Shud3Tshan Lal v. Allahabad University AIR 1953 

All 194 "This Court is most reluctant to entertain such 
application es~ecially as it is extremely desirable that 
the students should be under the full control and guidance 
of the university and its staff and unless the act
complained of is clearly beyond the jurisdiction or is 
clearly against the rules of natural justice, this 
court will not interfere in such m-:1ttcrs which relate to 
internal worldng of the university." 

Malil{ C.J .at p.l95. 
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~··~. 48 
~etition~rs. Aga1n, where petitioner hgs shown fe~r for 
~ examining 
subsequen,t prejudice on part ol" the I _ bouy, the Court 

has shown its faith in fairness and reasonableness of tho 

author~~}ies. 49 

The cod'r,ts, in order to safeguard the honour 0 f cxamin:tng 
. ;. ·.1 '., 

bodies~;.:.tlave, before issuing directions or orders to correct 
'.·. 

their'mistakes, often allcwed examin3tion-authorities opportunity 
.... . . 

50 
and tir:w to cio the needful on their. own. Sometimes courts has 

n~{· eve~ iscued directions or orders. 

---------------------~----·----------------·--------------------~----~-
48. Shar,kar Rastogi v. Prj.ncipal S .1\i.College AIR 1962 

All 207 
'• ..• 

This court, as a court of equity will not exercise its 
discretion in favour of a student who by his demeanour 
in the suit itself has proved himself devoid of all 
sense of discipline. The Court will not impose on the 
college a student-teacher relationship by his open 
disrespect for the head of the institution and his very 
presence in the college w1 th the subversive of discipline •" 

BhJlVEtn J. at p .208. 

49. G.P.Singh v. Facutly of Law AIR 1953 All.6 
ttThere appears no reason to suppose that the Faculty 
of Law and the University will not act fairly and will 
not consider the question of the conferment of the degree 
of doctor of Laws on tho applicant properly. We feel no 
doubt that these proceedings will not prejudice such 
consiferation when the applicant resubmits his thesis 
after revising it in the light of the suggestion of 
the examiners." 

Raghubar Dayal J.at p.9. 

5&. Himendra Chandra v. Gauhati University AIR 1959 
Assam 65. 

I was •••• anxious that the authorities themselves would 
realise their mistake and would rectify the wrong which 
they had done to the petitioner; but I understand that in 
spite of my having given them sufficient oppo~tuni ty to d0 
so, they have consistently refused to corn ider tho cl;1im 
of the petitioner. The univer'si ty is a creature of tie 
statute and must obey the rules and regulation by which 
it professes to 1:e bound .If 1 t acts in violation of these . 
rules and thereby adversely affects the rights of others,its 
conduct is open to question,I h~ve,therefore,no ot'her _~ · 'l·V-:r 

altetn.')tive but to direct that the 'Pules and Regulations 
frnmed by the univer~i ty should be strictly followed," 

"The conduct :" f the resp'lnrents in tho present ca~e 
c:mnot be suppc~ted.I would 8.Ccord1 rgly order that a w:ri t 
of r:ur:.d.:;ous should issue ••• ~' Srjoo -Pra~~d C YJ .at p.69. 



. -· 20 ' ·-
but only made recommendations to f..::.~eroioat.ion - ~utboriti~s to 

reconsider the examinee's case favourably if ~ossible~1 
. . 

Consciousness for examinees' career in life -

Honour and authority of examining-bodies are 

maintained ultimately in the interest of examinees themselves. 

Therefore, where justice and fairness demand the examinees r • 

interests are protected and upheld by the Law Courts. It is 

not justified to refuse a rightful claim of a student tmerely 

iecause some inconvenience is likely to be caused to the 
52 

University authorities.' The Court has gone to the extent 

that 'if on merits the pet~tioner has a good case he should 

not be deprived of his remedy merely because of the delay 
53 

(1n his petition)' 

Whenever, the Cnurts have fOUnd that two possible views 

can be taken df any statutory provision, they have always 

preferred one which 'supported the claim of the examinee and 
54 

did not tend to thwart his career in lifer. The Courts 

would not favour "any other view of the matter ••• (which)would 
55 

be harsh and unjust. 11 Under certain circumsta.nces the 

61. See also Tapendra Nath Roy v. University of Calcutta 
AIR 1954 Cal. 141~ -

Meena v. Madras University AIR 1958 Mad.494. 
"'f course,this court has neither the power nor the intention 
to interfere with the discretio~ of the university in such 
matters. But just as it has got power to recommend to the 
Governoent the comnutation of a sentence which it has no power 
to reduce,it nust be deemed to have the power,and in deect dutY: 
to reccmmend in suitable cases like this,to.the t:niversity to 
rec~nsider its order,if it deems fit to do so. 

63. 
54. 

55. 

P.AYYar J. a·c .! .. 4.93. 
Dam~dar Mzhauly v. Utkal University AIR 1955 
Orissa 151 Per Narasimah J. at p.l56. 
Ibid at p.l56. 
Hinendra C~ndra v. G~uhati University AIR 1954 Assao 65 
Per Sarjoo Prasac C.J. at p. 67. 
G,K. Ghose v. University of Calcutta AIR 1958 Cal. 83. 
per Sinha J. 
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Law Courts have found that 'Cancelling an examination or 

56 
refusing to declare a result (is penal). 'Any order would 

adversely affect the career of the student and deprive hin 

or her of the fruits of the labour put-in must be regarded 

as a penalty for this purpose. 1 

The Calcutta High Court expressed its feeling of 

'embarrasmentr in dealing with a case where it found that 

rthe appellant has a just grievance(but) it is equally clear 
57 

that no relief can be given'• The courts have never lost 

opportunity, in deserving cases- where they have not found 

it difficult to issue orders or directions or allow remedies 

sought by the petitioners - to recommend to examination -

authorities to adopt a sympathetic attitude and have reasonab: 

consideration for examinee petitioner~~ 

Education for Masses 

A welfare government's responsibility does not end 

with establishing educational institutions or taking care 

that educational institutions run under its jurisdiction are 

of proper acadenic conditions and standards. It is also. 

interested in seeing that the maximum number of persons take 

advantage of them. The Constitution enables Government to 

nake special provisions to educate those who have lagged 
59 

behind in the field of literacy and academic advancement. 

56. Chittra Srivastava v. Board of H.S. and Inter Exams. 
UP. AIR 1963 All 41 at P• 43 Per Katju J. 

57. Kanla Banerjee v. Calcutta University AIR 1956 Cal. 563 
Per Chakravarti C.J. at p. 564 

58. e.g. Triloki Nath v. Allahabad University ~IR 1953 ~u1.244 
Meem v. Hadras University AIR 1958 Mad 494. 

59. RGf - ~rticle 15(4). 
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Eversince the Constitution came in force states have 

been making special provisions to facilitate educational 

requirements of socially and educationally backward class. 

The earlier State efforts to provide special advantages to 

members of backward classes, were held invalid by the Law 
60 

Courts as violating constitutional provisions prohibiting 

discrinination~1 
'62 

The Madras State, (in pursuance of art. 46 of the 

Constitution,) had made reservation of seats in medical and 

engineering institutions in favour of candidates coming from 

Backward classes. The reservation restricted the rights of 

students of advanced classes, which were of higher caste also, 

to get admission in those institutions. Article 46 is one 

of the Directive Principles of State Policy and it was 

contended on behalf of the affected students that the 

coomunal GaO• could not be valid as directive principles 

eannot override the fundanental rights guaranteed under 

hrts. 15(1) and 29(1). The High Court of the State as well 

as the Supreme Court accepted the contention and declared the 

'communal G.O.' unconstitutional. 

To avoid this anamolous position, immediately after the 

Supreme Court decision, the First bmendment of the Constitution 

was made to insert ~rt. 15(4). This is a saving clause for 

state to make special provision for the advancement of any 

socially and educationally backward classes of citizens or 

6o. Dorairajan v. State of Hadras 
h.I.R. 1951 Mad. 120. · 

state of Nadras v. Sm. Champakam Dorairajan 
h.I.R. 1951 S.C. 226. 

61. ~rticles 15(1), 29(2). 

62. Dorairajan v. State of.Madras, AIR 1951 Mad. 120 
State of Nadras v. Sr:l. Chanpakam Dorairajan Jl.IR 1951 SC. 
226. 
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for the Scheduled Castes and.the Scheduled Tribes. 

Art. 15(4), however, does not solve the entire 

problem, many other difficulties have been brought to the 

Law Cpurts. The difficulties are: 

(1) Who may classify sections of citizens as socially 

and educationally backward classes and provide 

for them? 

(2) What should be the criteria for such classification? 

(3) What is the scope of Art. 15(4) to make special 

provisions for Backward Classes? 

The first constitutional objection against steps taken 

ey State authorities under Art' 15(4), is a jurisdictional 

one, Under Art. 340, it is in the Presidentfs jurisdiction 

to appoint a c~ission to investigate and study conditions 

of Backward Classes and to suggest steps to improve these 

CQnditicns. Thus the contention was that it was' not for 

the State but for the President to classify socially and 
63 educationally Backward Classes, and to take steps to 

a~eliorate their conditions. The contention was supported 

by citing krticles 341, 342 and 388 under which authority 

is vested in the President to deterTiine and classify 

acheduled classes and scheduled Tribes. Both, the 

SUpreme Court and the High Court of Mysore did not accept 

63. rcu.krishna Singh v. State of Mysore A.I.R. 1960, 
Mysore 338. ~ 

M. R. Balaji v. State of :r.rysore i~IR 1963 s.c. 649. 

64. Ibid. 
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these contentions. Chief Justice s. R. Das Gupta of the 

MYsore High court pointed out that it was not mentioned in 

the Constitution that for the purposes of the Constitution 

·"Socially and educationally backward classes would L.u~U. . 

the classes who have been specified by the President under 

Art. 340 of the ConstitutionG n65 

I 

Reading hrticles 340 and 15(4) together, Justice 

Gajendra8adkar (now Chief Justice of India) called the 

contention 'misconceived'. He said 'it would be er~oneous 

to assume that the appointment of the Commission and the 

subsequent steps that were to follow it constituted a 

condition precedent to any action bbing taken under 

~rt. 15(4)~"66 Regarding steps recommended by the 

Connission under I.rt. 340 (1), his lordship held that they 

would be "implemented in their discretion by the Union and . 

the State Governnent and not by the President •••• (Thus) 

the argument that the President alone has to act in this 
67 

matter cannot be accepted." 

Criteria for Backwardness 

~~fter upholding the validity of constitutional authority 
68 

of the State to act through its EXecutive or Legislature 

65. Ram Krishan Singh v. State of 1-1ysore 
A.I.R. 1960 Mysore 338, 344. 

66. H.R. Balaji v. State of Mysore AIR 1963 sc 699,658. 

67. Ibid at p. 658. 

68. Ibid at p. 658' to the contention that under Art.15(4) 
only State le~lslature can act and not the state executive~ 
the court held that under Art. 12 State includes both tho . 
Governnent and the legislature. 
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69 under ....rt. 15(4), the Supreme Court considered the importar.t 

~uestion as to what should be the criteria according to 

which any class of citizens nay be classified as Bc..ckv.r:lrd. 

The Court held that the backwardness should be both social 
70 

and educational and not either of the two. D0termining 

social backwardness is a very difficult problem involvinz 

comprehension of comple~ and changing criteria needing an 

"elaborate investigation and collection of data and examinine; 
71 

the said data in a rational and scientific way." 

However, the SUpreme Court considered some objectiv0 

conditions as relevant in adjudging backwardness of a class 

of Qitizens. These conditions are caste, poverty, occupations! 

place of habitation-rural or urban, and literacy. 72 To 

decide backwardness of a group of citizens caste is not an 

irrelevant consideration73 and it can also not be said 

that under •• rt. 15(4) the only permissible discrimination on 
74 

the basis of caste is in favour of Scheduled Castes, 

but the court held that.caste cannot be treated as sole test 

of backwardness. Other factors must also be taken into 

consideration. 

69. The Court held: "If the social backwardness of the 
communities to whom the impugned order applies has not 
been determined in a nanner which is not permissible 
under Art. 15(4) and that itself would introduce an 
infirmity which is fatal to the validity of the said 
classification." Ibid at p. 

70. Ibid at P• 658. 

71. Ibid at p. 659. 

72. Ibid. 

73. Ibid. 

74. ~rishan Sin~h v. state of My sore 
i~oiR 1960 Hys. 338 !lt p. 345. 
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The Mysore state nade reservations of seats in 

educational institutions for candidates coming from backward 

classes and fell in error when it assessed backwardness of 

these classes in comparison to the most advanced sections 

of the society. The High court pointed out that Article 15(1. 

of the Constitution was not designed to provide for 

comparatively backward classes, i.e., classes who compared 
75 

to nost forward classes are backward." The court called 

this reservation discrimination aeainst five per cent of the 

population o~ the state, rather than a provision for the 
76 backward classes. In practice the provision ~ave no 

benefit to really socially and educationally backward classc •. 

as they could not compete in the reserved quota of the seats 

against comparatively advanced (but classified) classes of 

the population. 

The Supreme Court noted that fixing most advanced 

classes in the state as a standard for comparing backwardness 

had actually resulted in "sub-classification" ~nong backward 

classes. The Court held that in introducing two categories 

of Backward Classes the impugned order purported to devise a 

measure for the benefit of all the classes of citizens who 

were less advanced compared to the most advanced classes in 
77 

the State and it was not the scope of the Art. 15(4). 

"The classification of the two categories,therefore, is not 
78 

warranted by .b.rt. 15(4)." 

75. Ibij at P• 349; 

76. Ibid. 

77. M.R. Balaji v. State of Mysore. hiR 1963 SC 644 at 661~ 

78. Ibid. 



The Law courts h'J.V8 declared spacial provj_ sio:L3 for 

backwnrG classes unconstitutional where those provisions 

lead to infringment of the fumlamontc....l rights either of 
79 

.individuals of the backward classes themselves or of ot1J.Gr 
· of 
citizens. Thus the fixing/maximum nUI:J.ber of seats ·'l'Tailable 

to members of Backward Classes resulted in h1rdship to them 

when they were actually able to compete and secure rr!ore 

• seats had there been no reservations at all. Chief Justice 

K. SUbba Rao (as he then was) of ... ndhra High court ~leld th·1.t 

this reservation would violate fundamental rights urder 
80 

1.rt. 19(2). His Lordship suggested a nodification in the 
t 

rule for reservation of seats by substituting the wo~ds 

"minimum of 15 per cent 11 for th& words "rr~aximun of 15 pe:r.· 
81 

cent' n 

The rights of other citizens may be abridgGd b~- special 

I>rovisions made under Art. 15(4) but thu Law Court wuulC. ho}_d 

those provisions unconstitutional if the restraint "is wider 

than required by thG actual necessity of imposing that rostraL1.t 

to achieve the object of securing advancenent of Backw3.rd 

Classes." 82 

The arrangement is unconstttution~f which reserves 

percentage of seats in professionJ.l educational institutions 

in three categories viz., Schecluled Tribes and SchoC:uloU. Cc;;.ste s, 

Backward Classes and General Pool, and thon provides th~t seats . 
renaining unfilled in one of tho first two categories mibht be 

79. Jacob Methew v. State of Korala AIR 1964 Ker.39 at p.ci4.-· 

so. P.sundarsan v. State of ;~ndh. Pradesh 
aiR 1958 1~.P. 569 at p.571. 

81. v. R:lghurar:mlu v. Union of I~dia 
hlR 1958 A.P. 129 at p.l31. 

82. s.Ja.. P.:Lrtha v. State of Mysore .AIR 1961 MYS· 220 at r. 23£~. 
83. ibid. 
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tr2nsferred to another and also nt the sa~e time allows 

candidat0s for the reserved categories to compete separately 

both in the reserved as well as the general catebo!Y• 

This division of sea~s in different compartments and 

theri allowing double advantages to backw3.rd class candidates 

causes great hardship to the candidates belonging to other 

nit . 84 commu 1es. K. SUbba Rao ~he then Chief Justica of the 

Andhra High Court, suggested the need to work out reservation 

of seats in such a w~y as to protect the interests of 

students of the backward classes without at the same tine 

c~usins prGjudice to the students belonging to other 

•t• 85 c o::::rrnun1 1 e s • 
86 

In M.R. Balaji v. State of Mysore, P.B.Gajendragadkar 

J. emphasised the need to adjust the intere~t of weaker 

sections of society which are the first charge on the st~tes 
87 

and the Centre with the interests of the community as a whole. 

He observed: 

"It would be a.:;ainst the national interest to excludl; 

from the portals of our universities ~u~lified anc 

ooqpatont students6n the ground that all the sc~ts in the 
88 

universities are rc:served for we3.ker elerwnts in society. 11 

P. sundarsan v. St::tte of Andhra Pradesh 
~IR 1958 b.. P. E61. 

85. Ibid. 
"This could be achieved by pooling all the candic_ates 
together and guaranteeing minimum seats for thos3 
belonging to the backward classes •••• If they fell short
of that num.ber J they would be selected to make up their 
nunber on the basis of nerit inter se between them, 
though they get less marks than boys belonging to other 
connunities. 11 

s3 • .taR 1963 s.c. 649.-

87. Ibid at p. 663. 

8S. Ibid at p. 662. 
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':') 9.~hieve thi.s adjustment of conflictJtng interests .he 

.,...c~'errc:d -,vit.b approval tc. the Uni"Iel,Sity Ecl.,Ca't,ion Commission's 

2:1.:.,~ . .,..:~ stio'l t.hat "the percentage of re_servation sh~l not 

'?XCe·~G -5. tr.!rd of the total D1tmber of seats, and o .a • tb"3 

;~,:-'F2Ver the Suprem<) Court was aware th::,t t.o achieve 

this e.d:ustJc.:..ent of inte::"est..s no ccmmon formula or plan could 

h, ~:r~ided utich could be Rcopt£d by each 3tate. p .3 .. 
00 

Gn:-, · ~rns>=idl~R:i. .. J •• while coEcluding his judgment observed: 

11 In ·)ur country where socipl and economic ccndi't.i•)ns 

diffe:~ frcm State to State, it would be l.dle to expect 

P,bEolute un:!.formity of RpproRch; but in tAking executive 

PCti:,n to implement the policy of Art. 15(4) 1 it is necess::>.:r>y 

fer the StF~as to remember th2t the policy which t2s been 

o ·' ~1 !::)';_"' •• ;.: by ..A..rt. 46 .2nd the preAmble of the Constitution. 

~- :~ J.. :; f:J~ the A.ttrdnment of soc:;.A.l Md econom:l.c justice 

-~hP:v .A::~" lt;( 4) Puthori~e the nnking of speciP.l provisions 

r·:;r 7.1. ~ ~ dvm:!ement of the communi tieE there contemplA tE::d 

·.:· ii' s•,ch provisions mPy be: inconsistent witJJ tha fundA-

.rr: .. :;n+,, :1. ~- _;;hts guP.rrmteed under· Art. 15 or 29( 2) • The 

cu:~ ,"xt, t"r.erefore, requires th~t th8 executive ACtion tPkc:l 

L . j,, ."'.~,pte Il}.ust be bAsed on ~n objective A.pproR.ch free 

ire -.ll ::xt:'Meous pressures. The SRid PCtion is j ntended 

to a::> soci..,1 Pnd economic justice And must be tnken in ro 

~~n~2r thPt justice is And sh0uld be done." 
__________ .. 
OC) 
u~ • l bid. 

~·c:. 
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Students • indiscipline CPSes P.nd the LP.W Cour12 -

A review of the cRses connected wi~h rustic~tion of 

students on disciplinPll'Y g=-ounds, discloses thnt the Lnw Court 

hPve tPken into considerAtion: 

(1) thA.t in IndiR the relAtionship between teP-cher 
end pupil is held SP.cred.91 

(ii) thA.t the educntionAl institution stands for the 
improvement of morRl nnd intellectuAl stA.ndArds cf 
students. 92 · 

(iii) thAt mAintaining discipline the responsibility 
is entirely thAt of the heAd of the institution 
or A.ny other AUthorised body. 93 

(iv) that while exercising its disciplinRry powers 
the authority concerned hAs to see the 
interest of All the three parties concerned ~ 
the institution, other students And the student 
agA.inst whom action is tAken. 

(v) thRt the authority hRving a disciplinary power is 
the best judge to meet out punishment for 
misconduct committed by a student.94 

Considering (i) and (ii) it CP.n be said thAt the 

courts in Indin ere very reluctPnt to entertP.in A.nd proceed 

With student - petitions relAting to cnses of indiscipline. 

The Courts do not like to interfere in the SP.cred relAtionship 

between a student And P tePcher, or to help a student RePinst 

his teP.cher. Teja Singh CoJ. observed.95 

----------------
91. Jpng BPbAdur v. A':ohinder College AIR 1951 Pep. 59. 

92. Tri1ochPn Singh v. Director S.I.S. Institute 
A. I .R. 1963 l'!Ad. 68 • 

93. RPnP PrP.tRp v. BPnRI'PS Eindu University .A.I.R. 1960 .All.578. 

94. RP..m Chffidra v • ..UlAhAbed University 
~.I.R. 1956 ~1. 46. 

95. JFmg BP.hP.dur v. Principql L~ohindrA Collage, 
~.I.R. 1951 Pepsu 59. Pt p,.60. 
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"The relationship between a pupil And P. teAcher hP.S Al

ways been held to be SR~red in India And it is in the 

interests of students P.S well ~s of the entire body of 

the citizen that discipline Rmongst student is insisted 

upon. If students are allo~ad to condemn their teachers 

openly And with impunity~ discipline is bound to go to do~s 

and no teFJ.cher will be e.ble to dischP.r ge the s~cred duty d tJ• 

which he is entrusted. It is for this reason that in every 

civilized state, Heads of Educational Institutions have b~en 

given ample and in some cPses drastic powers to deal with 

CASes of proved breach of discipline." 

"It is wrong to import," observed Subba RAo J •• 96 """':.ho 

· conception of "lis" in deAlings of A Principal with his 

students." ~d, on the question of a legAl right of the 

student to come to a law court, Malik c.~? observed: 

"To hold that a student has a leg8.l right to come to 

a court of lAW Bnd require the head of the institution to 

justify his ACtion where he has meted out some punishment or 

tP.ken any disciplinAry RCtion Will be supversi ve of all 

discipline in the schools A.nd colleges. The High Court will 

not interefere in such mPtters for the internal autonomy 

of educAtion institutions." 

Giving a modern interpr~tation of contractual 

relationship betweel!ll a stc.r~ent ~~nd A. hePd of Pn educP.tionPl 
. en 

institution, V. BhP..rgP.VA J .. , cf ..UlA.bRbPd High Court observed~ .... ~ 

--------------
96. C.D. SikkilPr v. Krishna t:oorthi -AIR 1952 Mad. 151. 

97. Kishob ChMdrA v. Insrector of Schools 
A.I.R. 1953 ~1. 623~ 

98. RPm Ch!'ndrP. v. JJ.le.h?.bP.d University 
~.I.R. 1956 ~1. 46. 
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.vlJ:J .::;nrclr, l:iaself in A University to rece~ve 

educA~an plP.Ces himSelf under disciplinPry powers of the 

Vice-ChAncellor 8nd the V1ce-Ch~cellor eRn obviously awnrd 

every kind of punishment thAt would be Appropriate for 

the purpose of m8intaining discipline." 

iii) To achieve the purpose of an educAtionAl institution ~ 

•to rAiSe the morAl and intellectuAl stAndArd of its students• -

Pnd to honour the rel~tiOnShip retween A StUdent And 8 

teacher, the courts have Also ACcepted full discretionAry 

powers of authorities of educational 1nstituti_ons to tPke 

disciplinAry actions ag8inst misbehaving students, The 

exercise of such dis~et1onAry power has been held in mAny 

c~ses PS ~n exercise of administrAtive discretion where 

observPnce of rules of natursl justice while conducting 

enquiry into misbehAviour has not been held to be ne.ceSS~irY 1 • 
99 

In the exercise of ~dmin1strAtive discretion the only 

requiremen~s Are that (~ an epportunity to explain the 

ch~rge must be given to \be stddent concerned at AnY stage 
.. 

·------·· 
' 99 • SWA.PM Roy v • Khagendre N Fttll. 

A, I .R, 1962 CAl. 500 • . 

ShibAni Bose v. Promoth~ Nath ..AIR 1952 Cal. 238, 

RADvir Singh v, Distt. Inspector of Schools 
-A., I ,R, 1954 ..Ul 1 636 · 

Rrun GopPl GuptA v, Principal Yictoria College 
-Aei ,R, 1955 li~B 1 331 _ . · 

RPm ChendrP v. ~lahabRd University 
~.I,R. 1956 ~1, 46, 

. ' 

Jog1ndrP. R~ j V, _ Un1versi ty ot .UlN1Abad A.'I ~R; 1956 JJ.l;503, 

R~nP. PrAtr>p v. BPJlAI'PS Hindu Un1 versi ty 
A.I.R, 1960 ..Ul. 253 
.A.I ,R.· 1960 JJ..1. 579• 

Trilo.chPn Singh v·. Director S .I .s. Institute 
A.!,'R,· 1963 LlAd. 68. 
HP.r.bAns Singh v. Punjab_Un1vers1ty ..AIR 1964 Pune' 456.-
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100 

of the enquiry (b) the enquiry must be held 'honestly' Pnc 

with no mAla fi.da.inten.ti.o·:llOl ___ (-c}--the ~ction tP.ken must be 

on 1 reRSOnRble grounds'. 
102 

The interpretAtion of the rules of nAtUrAl justice 

hAS been nP.rrowed down by the courts and they have VAried 
lC their epplicRtion with the speciAl circumst8llces of epch casE 

Thus, where the courts found thAt the statuto~y provision 

authorising the exercise of disciplin?ry power requires 

the exercise in quRsi-judiciP~ mp~ner, 104 they 
. 10 

have considered differently--the-- RdequA.cy of the opportunity 

given to the student concer.ned to be· heR!'d ~efore disciplinRI' 

Action could be tP~en AgAinst him. In such a case the 

Court required that the opportunity should have been given 

when the charg2s agAinst the concerned student were 
_________ .... 

100. Rana Pratap v. Vice-GhPncellor .AIR 1900 JJ.l. 579 • 

101. ShibP..ni Bose v. Pre>mothr> N Rth JJ:R 1952 Cnl 228. 

102. SPdhu RRm v. PrincipRl Rajender College 
~.I.R. 1954 Pepsu 151G 

103. The requirem8nt of the rule of naturP~ justice, 
when P.pplied to bodies like the university, 
WhAt is required is thAt, the person to be 
proceeded ngP.inst should be given an Pdequate 
or f~ir opportunity to rebut or explAin the 
cnse AgAinst him, P.nd ps to whether in A given case 
the opportunity is Adequate and fAir must, from the 
very nFtture of things depend on a VFli'iety of circumstPnc~ 
I.D. DUP J. ! 

HP.rbPns Singh v. PunjP.b University JJR 1964 
Pun 456. 
Sqdhu Ram v. PrincipP~ RajendrA College 
.A. I .R. 1959 Pepsu 15lo 

104. RP.mcsh ChP.ndrR v. N. PA.dhy 
.A.I.R. 1959 Orissa 196. 209. 

105. SP.dhu RP.In v. PrincipPl ilqjinder College 
..A.. I .R. 1954 Pepsu 15lf l56. 
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106 

•crystalized' and 'before the o~dor of expulsion was passed: 

~ expulsion order is A severe form of punishment. 

It CP.rries with it A great stigmA agPinst the punished 

student. It h~s 'fF1J'-reP.ching r("_,~soquences on his ~ntire 

future cAr 8er. 1 The Courts hRve, however, t2ken into 

consideration interests of the institution ~nd its other 

students, Pnd prefered not to interfere with the discretion 

of the institution's authority in the choice of punishment. 

Sometimes, the courts have chosen to comment on the punishment 

P.WP.rded to a student when they found that the expulsion order 

w~s not going to benefit either the institution, other students 

or the expelled student, Pnd recommended to the concerned 

Authorities to P.dopt P. different. Attitude which mAy do good 
107 to ~11. The Courts hAve shown greAt concern when the 

awP.rded punishment endangered the future of the punished 

youngman. R.N. BRnerjee J. observed: 108 

"Scratch the gre~n rind of a snpling repeptedly or 

w~ntonly twist it in the soil, ~d a sc~red or crooked 

OPk will tell of the act for yeArs to come. So it is with 

the youngester treAt him unsympPthetically or shut to his 

face All the doors of educationAl institutions Pnd an uneducnted 

or a hAlf-educated youth mP.y live P useless life to proclP.im 

whPt men want only diclby refusing to him all opportunities 

of college education." 

------------
106. Sqdhu RPm v. PrincipPl Rajinder College 

~.I.R. 1954 Pepsu 151, 156~ 

107 • C.D. Sekkilar v. KrishnA Mcorthy .JJ:R 1952 Mad. 151,57. 

108. S7lP.pPn RPO v • KhRgendrR N Ath JJ:R 1962 CAl. 520, 524o 
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. 3. ye Education~=~.l Institutions 1 Industries'? 

Is the work of impRrting educAtion conducted by 

educAtional· insti tut1ons, F-m industry? In other words does 

S.2(j) of the IndustriPl Disputes ~ct, which defines 

'industry' 'in words of widest amplitude', include educationPl 

institutions-within its ambit? These were the importAnt 

questions Which came for considerP,tion before the LP.W Courts 

in two cP.ses,l09 

To mswer these questions the court had· .to g1 ve 

sorious consideration to other allied concepts. Should the 

concept of •se~vice' which is expressly included in the 

definition of 'industry• be confined to •mAterial services• or 

ought it to be held to include even educAtional or culturAl 

service.s'l The Supreme Court had therefore necessP.rily to look 

At the function of educational institutions and observeds 110 

•The main function of educRtional institutions is to 

impart education to students Rnd if it is held thAt the 

impArting of education is industry in reference to which the 

educationAl institution is the employer, it must follow that 

the teachers who cooperate with the institution Pnd assist 

it with their lP.bour in impArting education Rre the employees 

of the-institution, And so, normally, one would expect that 
. . 

the tenchers would be employees who would be entitled to the 

ben·efits of thG ilct,11 

... -.. ~'!""··· 
109 1 Univ.ersity of Delhi. v, RAID Nath .oAIR 1961 s.c1 _18?3e 

,B 1S 1E1 Society,v,.W,B,C,E, ~ssociA.tion ~R ~64 
C~l, 18, . 

110, University of Delhi.v, RP.m Nath ;AIR 1963.S,C1 1873 
P1B1 GajendragadkP~ J, (AS he there was) Rt.p. 1874. 
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The observntion leads to Another poser: 1DodS the 

concept of cooperntion be two en tePchers and their insti tutt~n 

being treated as similAr to thG cooperation between lAbour 

POd capitAl fit in with the s cbeme of the ·Act-z 1 TeP..chers, 

·nowever, ere not held to be included in the definition of 

'workmen' P.S provided by s. 2(e.) of the Act. Thus, 11 the 

whole body of employees with whose cooperation the work of 

impP~ting education is cc>xried on by educationnl institutions 

do not fRll· within the purview of s. 2(s), pnd AnY disputes 

between them and the institutions which employed them are 

outside the scope of the ~ct.nlll 

Looking at the essential activity of educational 

institutions (here the Delhi University) the Court concluded: 

"The predominent activity of the University of Delhi 

is outside the ~ct, bec~use tenching and teAchers connected 

with it do not come within the purview, and so, the minor 

~nd incidental activity carried on by the subordinate staf! 

which may fAll within the purview of the ~ct CPnnot alter 

the predominAnt character of the Insti tution.n 

The minor And incidentAl P.ctivities nre, for example, 

maintaining buses by employing drivers And conductors for 

cArrying students, maintaining CAnteens Pnd hotels. 

-----------
111. University of Delhi v. R8m N ath -AIR· 1963 

s~c. 1~73 at p. 1875. 

In the two appe~l cpses arising out of the 
P.W~ds mP.de by the Industrial TribunRl to the 
respondents, drivers of ? college buses, 
whose services were terminRted by the 
employer-University as the services were 
no more required, with one month's extra 
PRY in eech cpse but without a notice in 
P.dVPnce, the Supreme Court held that the 
CPSes do not come under industrie~ disputes P.S 
the University is not an Industry. 
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mRintnining repnir shops for labo~~tory equipment, or 

maintnining n publicAtion section only for those books Pnd 

reF':ding mPteriP.l which pre needed for the institution itself. 

Besides tePching stpff, st?ff of personrl services, such As, 

pccountPnts, librRI'y clerks, gP.temen, peons, is P1so mRint::dned 

by Pn BducRtionPl institution. Persons engP.ged in these 

services Pre not 1 industriP.l workers.' 112 

The judgment of Justice GP.jendrRgadkP!' in University 

of Delhi v. RPronRth hHS been criticized in so fP.r ns it t*es 

P.WRY from An importAnt And comparntively poor section of the 

Indi::m community the most importAnt instrument of bRrgP_in:tng 

which the industrial civilization hAS developed. It is urged 

thAt in spite of A number of assurAnces continuously teing 61Ven 

by government ::md other responsible persons to the teacher 

nothing substRTitiRl h~s been Jone so fP.r for this clRSs. In 

such A situRtion if the teP.cber hnd been PllovJed to use the 

instrument of collective bP~g?ining P.S other clnsses And groups 

pre Allowed he would hAve certRinly secured better ter~s. 

Justice GnjendragFidkPl", however, ~J PS looking At the profession 

from the high morAl point of view And from the vnlue~ And 

trP.ditions RttP.ched to the tePching profession in IndiA for R V8ry 

long time. In his view the teP.ching profession should be a 

dedicAted 

·-----.. ---
112. B.S.E. Society v. W.B.E.C. 

Cal. 48. 
~ssociRtion ~R 1964 

Br~~mo Snmaj EducAtion Society :=:nd other education 
societies hnd gone in petition P.gRinst the award 
IDP.de by the IndustriRl TribUnPl to the w~B.C .. E • 
.Association. The awP.rd WPS for incre:=:se in SF~a.!'ies, 
providing facilities of hou SP r:Ulow AnCe provident 
fund etc. to the VJorkers. The ,A.ssociP.tion hA.d claimed· 
thAt tbe r:c·n-ten.ching stP..ff of the colleges were 
entitled to the P~Ard. 

~he High Court of C3lcuttP held thnt &duc~ticnr~ 
Institutions Pre not Industries therefore workers o! 
the institutions do no~ ccme under IndustrlPl Disput~s 
.Act !"'nd Pre not entitled for the n-.~p;."'d. 
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cl~ss of right-minded thinkers whose ihlage in society 

shuuld not be that of a group using techniques and 

pressures for material and personal ends. Use of such 

c:ollective bargaining techrri_ques in his view would lower 

d,r•::n··tne traditional image and status of a teacher ln 

tlv-; e1es of the public and thus reduce his social 

eff:i.cacy • 

.H.!lother criticism which is being levelled on this 

ca_· 3 is that while the case cone erns the class IV servants 
I 

of the university, the judgment bases itself upon the 

implications on the teacher community and only indirectly 

considers the effect upon those who brought the case to 

the court. The instrument of collective bargaining has 

so far been an instrument in the hands of the working 

cl~s3 and if the hospital employees could be said to 

belong to the working class th~ class IV servants of the 

university would also deserve the same categorization. 

J:'r-~is disinclination of the c :)Urt to regard the class IV 

s ~=,~.-v:::, t.s of the university in the s arne category as the 

h0.3pi tal employees s eerns to be largely due to the jmplica

t~_-:c"lS of such recognition on the total tone of life in a 

L~;_-.7 ,-::.:sity. It may be that the present urgencies of 

social conflict in future may force the court to change 

tlLs decision. 

The followjng extract from the judgmen~ of Justice 

Gaj endragadkar bears 3mple testimony to this adherence to 

these values: 113 

"To speak of educational process in terms of 

11~. Uhiyersity of Delhi v. Ram Nath AIR 1963 
3.C• 1873 at p;. 1875-76. 
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industry sounds so completely incongruous that one is 

not sm~prised that the Act has deliberately so defined 

wo.r~;:men under 3. 2(j) as to exclude teachers from its 

scope. Under the sense of values recognised both by 

t~e traditional and conservative as well as the modern 

and progressive social outlook, teaching and teachers 

are, no' doubt,· assigned a high place of honour and it 

is obvio"sly necessary and desirable that teaching and 

teachers should receive the respect that is due to them. 

A proper sense of va_ues would naturally hold teaching 

ana :eachers hi high esteem, though power and wealth may 

not be associated with them. It cannot be denied that 

the concept of s_ocial justice is wide enough to include 

teaching an-i teachers, and the requirement that teachers 

shou.ld r- ~aive proper emoluments and other amenities 

whi:h is essentially based on social justice cannot be 
/ 

di~r,~.tted; but the effect of excluding 3.2(s) is only 

thi.::: t L·1.t the remedy available for the betterment of 

th01.·- firu.nci.-~1 prospects does not fall under the Act. 

. . . . . 'I'ha position nevertheless is clear that any 

problem~ ·~onnected with teachers and their salaries form 

the sole class of employees with \vhose cooperation 

education is imparted by educational institutions, their 

ex~lusi()P froill the purview of the Act (The Industrial 

Disr~~~es Act) necessarily corroborates the conclusion 

that oducati::m its.elf is not within its scope. 11 

The measure and magnitude of Courts' interference 

in , 1attar.s connected with educational institutions are 

lar-~·.-·1:" -;·:·'luenced by the following considerations: 
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I. Effect on the autonomy of educational 

• +- • 4- t . 114 lnSvl.'-'U l.On. 

II. Zxtent of the High Court's Jurisdiction 
115 

under Article 226 of the Indian Constitution. 

-~---------------

114. R~:esh Chandra v. B.B.I. College AIR 1953 All 90. 
VD_ruddin v. Osmania University AIR 1964 Hyd. 25 
Go:::ul Prasad v. M.H. Somani AIR 1962 H.P. 126. 
l·~? ~~amaswamy v. Marya Bhaken AIR 1963 Punj 419. 
~ii .. :0~dra Chandra v. Gauhati University AI!\ 1954 

A:> Sam 65 • 
:deena v. Hadras University . AIR 1950 Mad. 494. 
Sudarshan Lal v. Allahabad University AIR 1953 

All 194 • 
.:.-cshav Chandra v. Inspector of Schools AIR 1953 

All 623. 
Ishwari Prasad v. Allahabad University AIR 1955 

All 131. 
Fh')Ol Chand Sethi v. Nagpur University AIR 1957 

Born. 215. 
PrGm Narain v. State of the P. AIR 1960 All 305. 
Shibani Bode v. Promotha Nath AIR 1952 Cal. 238 
C.D. Sekkilar v. Krishna Moorthy AIR 1952 11ad.l51. 

115. J~g~ndra Raj v. University of Allahabad AIR 1956 
L1.ll 503. 

C.D. 3ekkilar v. Krishna Hoorthy AIR 1953 had 151. 
'Jovindram Sharma v. State of U.P. AIR 1957 All 737. 
Aru~ima Das v. Secy. Board of Secondary Education 

Alrt 1957 Cal. 182. 
0. 3irahari Singh v. Inspector of Schools Ain 195G 

; "::mipur 1. 
~I.~~- Datta v. Ad-hoc Committee P.B. (H.S.) AIR 1959 

Tr.ipur a 27. 
=ad3.siva Arya v. State of Kerala AIR 1960 Ker.327 • 
.:;-_;;-~~h Munlassery v. 3t. Thomas College, Tirchur 

..r:Iu 1954 T. C. 199 • 
. :-. J.". Pop ali v. Travencore Uni varsity AIR 1957 T .c .46. 
3. Jutta v. Delhi University AIR 1963 Punj. 331. 
Registrar University v. Ishwariprasad AIR 1956 

All 603. 
D~. Brij Mohan Sharma v. Chancellor Lucknow 

University Airt 1961 All 331. 
Rana Pratap v • .3anaras Hindu University AIR 1960 

All 256. 
Beni Hadholal v. Bihar S .E. Board AIR 1954 Pat. 805. 
Sadhu Ram v. Principal Rajindra College AIR 1954 

Pepsu 151. 
S.P. Singh v. Chancellor, Bhagalpur University 

AIR 1964 Pat. 162, 
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III. Whether (:;ducational authority has acted in 
116 

administrative f0r qu~si-judicial c~pacity; · 

~~d the extent to which the principles of. 
117 

natural justice shotild have be.sn obs:;rvcd. 

-----------------
116. Jagdish Chandra v. Punjab University AIR 1952 

PunJ. 395 
117 .. ·East Punjab UnivJrsity v. Trilok.nath AIR 1953 

Punj. 3. 
N.D. Vizirani v. Maharaja Sayaji Rao University 

AIR Bam. 246. 
Amolak 3ingh v. Punjab University AIR 1957 

Him. P. 31. 
Uma Shanker Singh v. State of Bihar AIR 1959 

Pat. 224. 
Calcutta Singh v. Banaras Hindu University AIR 

1960 All 331, AIR 1960 All 642. 
Pyaralal v. University of 3augar AIR 1961 M.P.356. 
Makand Madhav v. Agra University AIR 1961 All 301. 
Washin Ahmed v. Sec. Bd. of H.3. & Int. Exams. 

AIR 1961 All 290. 
Anmol Singh v. Osmania University AIR 1963 A.P. 83. 
Swapn.J. Rao v. Khagendra Nath AIR 1962 Cal. 520. 
Shivani nose v. Prmotha Nath AIR 1952 Cal. 328 
Ranvir Singh v. Distt. Inspector of Schools 

Airl 1954 All. 636. 
Ram Gopal Gupta v. Principal Victoria College 

AIR 1955 M.B. 33. 
Ram Chandra v. Allahabad University AIR 1956 All 46. 
Jogindra Raj v. University of .h.llahabad AIR 1956 

All 503. 
Rana Pratap v. Banaras Hindu University AIR 1960 

All. 256 and 579. 
Tril~chan Singh v. Director 3.I.S. Institute 

AIR 1963 Mad. 68. 
Harbans Singh v. Punjab University AIR 1904 PunJ .456. 
C .J. 3ekkilar v. .L~rishna H-=>orthy AIR 1952 Mad. 151. 
Gh:mshyamdas v. Board of H,S .& Int. Exams. AIR 1956 

All 539. 
Payarelal v. University of 3agaur AIR 1961 M.P.356. 
Hash-hoard Ali v. Sec. Sec::mdary EducJ.tion Andhra 

Pradesh AIR 1962 A.P. 187. 
3oard of H.S. & Int. Exams. v. Ghanshyam AIR 1962 

s.c. 1110. . 
Rao_Chandra v. Panjab University AIR 1963 Punj 480. 
L. Nagraj v. University of Mysore AIR 1961 :1ys. 164. 
Ajit Singh v. Ranchi University AIR 1964 Pat. 291. 
Ramesh Chandra v. N. Padhy AIR 1959 Orissa 196. 
Sadhu Ra~ v. Principal RaJinder College AIR 1954 
· Pepsu 151. 

C. Pirchaiah v. A ndhra University Ain 1961 A.P.465. 
J. Va.nkataswam.y v. CorrespJndent K.G. Basic 3eniur 

School AIR 1961 A.P. 178. 
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4. AutonomY of Educational·Institutions-

The Law Courts have shown great restraint and 
118 

unwillingness to ·interfere vlith the "internal autonomy" 

.or 'internal working• 119 of educational institutions. In 

matters connected with adQission120 examination121 and 
122 123 indiscipline of students and also in matters 

connected with other bodies of educational instituti~ns, 

such as, elections for University Court124 or Executive 
125 . . 

Council the Courts have not preferred to interfere with 

the exercise of discretion of the educational authorities 

with their internal administrations. 

-----------------
118. Vikruddin v •. Osm&!ia University AIR 1954 Hyd.25,28. 

Keshav Chandra v. Inspector of Schools AIR 1953 
All 623. 

119• Shudarshan Lal v. Allahabad Univer~y AIR 1953 
All 194, 195. 

120. Ramesh Chandra v. B.B.I. College AIR 1953 All 90. 
V~ruddin v. Osmania University AIR 1954 Hyd. 25. 
Gokul Prasad v. M.M. Somani AIR 1962 M.P. 126. 
M. Ramaswamy v. Manju Bhaken AIR 1963 Punj. 419. 

v. 
121. Himendra Chandra/Gauhati University AIR 1954 Assam 65. 

Meena v. Madras University AIR 1958 Had. 494. 
Sudarshan Lal v. Allahabad University AIR 1953 

All 194. 
122. Keshav Chandra v. Inspector of Schools Airt 1953 

All 623. . 
Shibani Bose v. Promotha Nath 1952 Cal. 238. 
C.D. Sikkilar v. Krishnamoorthy AIR 1952 Mad 151. 

123. Ishwari Prasad v. .allahabad University AIR 1955 
All 131. 

Phool Chand Sethi v. Nagpur University AIR 1957 
Bom. 215. 

Prem Narain v. State of U.P. AIR 1960 All 205. 

124. Phool Chand Sethi v. Nagpur University AIR 1957 
Bom. 215. 

125. Ishwari Prasad v. Allahabad University AIR 1955 
All. 131. 

Prem N arain v. State of U.P. AIR 1950 All. 205. 
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Courts 1 reluctance to interfere in matter 

involving students is guided mostly by the c:Jnsid(3ra.

ti~n that intcrferenco will be 11 subversive of all 

~discipline" in educati~nal instituti.-:ms •126 cf)t~rts 
have shown :faith in the proper exercise of cliscl·e;ti:~n 

and power by pGrsons responsible f.or ru..11ning 

educ~ti~nal institutians.127 

Jo fa!' as the autonomous bodies creations :Jf 

statutes, 128a keep within statutory limits and cJnduct 

their business according to rules and r~gulatiJns both 

in spirit and in letter128 the Law Courts ~e reluctant 

to interfere. 

Situations n:J doubt can arise vlhich ars not ·. ,. 
covered by an Act or a Regulation and an autonom,)us 

body has residuary power to deal "\1ith such situation 
129 

in appropriate ways. HO\·Tever, th3 Law Coi.l!''t 1'8quires 

that "the residuary power can be exercised only by way 

of impl~enting the express pr:Jvisions of the Acts and 

Regulati.~ns and cannot be exercised in a manner 

inc~nsistent with then. 130 

126. K::sh!v Chandra v. Inspector of Schoo;Ls AIR 1953 
All.~623, Sudarshan Lal v. Allahab~d University, 
AIR 1953, All. 194, Hoena v. Hadras University 
AIR 1958 Mad. 494, Ramesh Chandra v. Principal 
J.3.T. College, AIR 1953, All. 90. 

127. Vikruddin v. Osmania University, AIR +954 By.J.25 
G.P. Singh v. Faculty of Law, AIR 1953 hll. 6,9. 

128 a. Andhr a University v. ·n ur g a Lakhami hanohar an 
Ain 1951, Mad. 870. 

128. LaX3.I:li Narayan v. G.B. MahaJan AIR 1955 .i .. ll. 534. 

129) Kar:lla Banerjr;e v. Calcutta University, AIR 1957 
130) Cal. ~' 568. 
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Conduct of educational bodies, some times, leads 

to situations which may require application of rule 

of estoppe1, 131 but the Law Courts have not applied 

··the rule where the conduct is found to have no 

statutory support at a11. 132 In· Meona v. Madras 

University, 133 the petitioner was issued the hall

ticket to appear at B.T. Degree Examination of Madras 

University and she had appeared at the practical 

exam~tion but was stopped from appearing at the 

theory examination as it was found that the University 

had not recognised the graduation degree of the 

s.N.D.T. Women's University of Bombay. It was urged 

on behalf of the petitioner that by allowing her to 

appear in the practical examination, the University 

was barred from refusing her to appear at the theory 

examination. The Court rejected the argument and 

observed:34 

"There cannot be any legal or equitable 

estoppel in such cases. A mere moral estoppel as 

in this case, can only be ground for recommendation 

as miscricondia.rn". 

On the other hand, the Law Court has applied 

the rule of estoppel to a situation which was the 

result of an established practice not opposed to 

any statutory provision of a statutory body. In 

131. G.P. 3ingh v. Faculty of Law AIR 1953 All 6. 
Meena V. Hadras University, .airt 1958 Mad.494. 
Registrar, Madras University v. Dundra AIR 
1956, Had. 309. 

132. G.P. 3ingh v. Faculty Jf Law AIR 1953 All 6. 
133. Heen3. v. Madras University AIR 1958 Mad.494. 
134. Ibid at p.495. 
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M d U . . t c d 13 5 tb t . + • a ras nlversl y v. uun ra *e pe lulJners 

respondents were admitted to university courses of 

studies on the basis of stamped endorsement 

~certificate campleted' on Sece>ndary School Leaving 

Certificate book (s.s.L.C~ book). It was discovared 

much later136 that their names were not in the list 

af the eligible candidates •. Raja11J.Ilnar C .J. of the 

Madr~s High Court abserved: 137 

11 The position, theref~re, is t~at the Univ-Jrsity 

did h:Jld :JUt that the eligibility endarsament on tho 

certificate was 'prima facie' proof of the declaration 

of eligibility of the candidate concerned. 

!lin aur opinion, this is an instance of s :>mething 

much more substantial than what Mr. Venkatasubramania 

Iyer characterised as e&ntimental estoppel. It is a 

case of legal and equitable estoppel which satisfies 

practicall/ all the conditions embodied in 3.115 of the 

Evidence Act". 

Courts of Law will also not interfere if some 

oth~r statutory re~edy is available within the fraQe

work of the aut~nomous body. 138 The courts have held 

that they would interfere only when there is a 

135. 
136. 

AIR 1956 Mad. 309. 
T~.-D :>f the three p·:;titi:::ners had already studied 
f -::P '.J:le academic sessivn and were promoted te> 

• 

3 '"'c :nd year, their appeal was decided in th.Jir 
favour. The third petitioner resp0ndent had 
stuJied only for few months. In this case the 
Court held: "We do not think th3.t tha circumstances 
:l.i"J such as W:Juld sustain a plea of estopp.Jl. lt 
is conceded as it was, that the University would 
have a right t~ c.Jrrect a mistake made in thc: 
endorsement of eligibility on the S .S. L.C. 
Certificate. It is obvious some time elapse 

137. 

138. 

before a nistake is discovered •••• " 
Andhra University v. Durga Lakshmi :t-lanoharn.a 
AIR 1951 M~d. 370. 
Fho·ol Chand Sethi v. Nagpur University AIR 1957 
Bvm.215. 

• 
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is a 'palpable violatinn of law which has occasioned 

139 
injustice in a broad and general s·ens e; or which 

the authority concerned has acted malafide arbitrarily 
140 

of actuated by extraneous circumstances. 

In rratters of the service conditions of the staff 

of statutory educational bodies, the law Courts have 

held that the rule that office is held during 
. 141 

'pleasure' does not apply. The Court observed that 

this rules is applicable only to the officers held 

under Governmental authority or Local Se1~Government. 

The Court warnedthat such a view would ''nowever 

high the legitimate place of honour which a 

statutory body like the university ought t~ enjoy 

in the public life of the country, not only exalt it 

to a higher place. than is warranted by needlessly 

assimilating it to a governmental authority ~r a body 

connected with Local Self Government but also inv~lve 

139. Prem Narain v. State of U.P. AIR 1960. 
140. C.D. Sekkiler v. Krishna Moorthy AIR 1952 Mad. 151 

141. Andhra University v. Duraga Lakshmi Manoharma 
AIR 1951 Mad. 870. The question involved was 
whether a servant of a university held his office 
at the 'pleasure' of the syndicate. It was 
contended on behalf of the university that 
servants ofstatutory corporatio n like Madras 
City Corporat iin held office during pleasure that 
appears of the university also held thai~ ufficers 
at the pleasure of the syndicate. 
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for reaching consequences whic~ught not to be 

countenanced inregard to the security of tenure which 

ought to be assured to public officers and servants 

holding employment under it" •142 

The Courts are in most cases of the view that 

services in autonomous educational institutions143 

are base~ either on master and servant relationship144 

or on contract. 145 In the case of master and servant 

relationship, thesservant can always be dismissed 

for misconduct which however is a watter for proof 

by the master in court when the dismissal is 

Challenged. l46 I th f . ba d n e case o serVJ..ce se on 

contract; it can be terminated according to the 

terms and conditions of the contract. 

A survey of cases connected vnth educational 

matters reveals that-almost all of them were taken 

to the High Court under Article 226 of the 

Constitution. Under this Article the High Court 

142. Ibid at p. 873 

143. Biswaranjan Bose v. Hon. Sect. R.K. Mis~ .. 
Vivekanand Society Jamshidpur AIR 1958 Patna 
653. 

144. r.I.K. Datta v. Ad hoc Committee Panchaya 
Bharthi Aga.rthala AIR 1959 Tripura 27·. 

145. Rama Swamy Ayyangar v. State of Madras, 
AIR 1962 ~.Tad. 387. 
E. P. J. o b..n v • Stat e AIR 19 57 T • C • 2 6 5 

146. Andhra University v. Durga Laksruni 
1'::enoharan A.IR 1951 Mad. 870, 871. 

Ram2sh Chandra v. H.D. Jain College_ 
AIR 1957 Pat. Arrah 145. 
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has po1,.,rer to issue within its territorial 

jurisdiction directions orders cr writs in the 

nature of certiorari' quo waranto, mandamus etc.' 

to any person or authority. 

1) for the enforcement of an:;- of the 
rights conferred by Part III, and 

?) for any other purpose. 

For a High Caurt to exercise jursidiction 

under Art, 2?6 existence of following conJitions 
147 

is necessary : 

1) The authority or person to whom orders, 

directions or writs are to be i ssu?d' 

must be a public authority or hold some 

quasi-public character. 

2) For the issue of ·.vrit of certiorgri or 

prohibition the authority musthave 
1~8 

acted judicially or quasi-judicially. 

3) The authority might nave acted in excess 
149 

of jurisdiction .. 

4) The authority might have violated rules 
150 

of ~atural justice. 

147. These conditions have crystallised t:b..rough 
saveral decisions of various High Courts and 
the Supreme Court since the constitution came 
in force. 

148. Discussed infra. 
149. Discussed infra. 

150. Discussed infra. 
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5) or there is error apparent on the face 

of the record. 

1. In educational matters the question of 

publfc or quasi-public character of an authority 

in order to be amenable for remedies under 

Art. 226, is of great significance as there 

are institutions which are entirely private 

in character and the High Courts have held 

that they are not amenable to their jurisdiction 
152 

under Art. 226. In some cases the Courts 

have gone to the extent that even a measure 
153 

of government aid or affiliation to 

a university does not make an institution a 

quasi-public institutions. 

152. Joseph Munlassery v. St. Thomas College, 
Trichur ~IR 1954 T.c. 199 

Chinnnmma v. Region~l Dy. D.P.I. 
AIR 1964 A..P. 277, SvJapan Roy v. Khangendra 
Nath AIR 1962 Cal. 520 

153. Joseph Munl3ssery v. St. Thomas College 
Trichur AIR T.c. 19S; G.F. Papali v. 
Trav3ncore University AIR 1957 T.c. 46; 
Swapnn Roy v. Khagendra Nath AIR 1962 
Cal.520. 

• • • • • • 



. -· 50 . ·-

The present position is th3t mostly the 

institution-s are- of quasi-public character 
154 

~s they either receive some government aid 

or use som8 public money available from some 
155 

public-trust or public fupd. Thus, it _is 

not difficult for a High Court to entertain 

n petition unJ~r Art. 226 against a quasi-
"-156 

public institution. 

154. In re Kerala Education Bill 1957, AIR 1958 
sc. 956. 

15.5. Sikki1ar v. Krishna Moorthy AIR 1952. 
Mad • 151. 

c .n, Sikkilar 
Him, P.B 

v. Krishna Moorthy AIR 195? 

• • • • • • • 



. -. 51 • ·-
Under A..rt. 226, however, the High Courts have 

confined their jurisdiction to the review of legal 

issues only and ,,,ould not go into question of facts, 157 

··findings based on evidences, 158or nature of punishmentl59 

or any ryolicy questions. 

The High Courts h~ve also declined to entertain 

service disnutes of- contre.ctual 160 nature, under 

Ar. 226. Violation of non-statutory rules and regu-

lations which are only directory and executive in 

nature are not remediable under this Article. The 

High Courts have held that they would not issue 

directions to enforce directivq6r executive order 

under Art.226}61 In addition to the limited judicial 

review under Art. 226 the High Courts have also enter

tained cases where the question of exercise of autho-

157. Hakim rai v. University of Punjab AIR 1958 Him. 
P.8 East ?unjab University v. Trilokinath AIR 
1953 Punj. 3; ~~ol Singh v. Registrar, Osmania 
University LIR 1963 h.P. 83. 

158. H. K. Dutta v. J~d hoc Cofnmi ttee P. B. (H. S. ) i~IR · 
1959 Tripura 27. 

159. 0. Birhari Singh v. Inspector of Schools ~IR1959 
Hanipur 1; Ranvir Singh v. District Inspector 
of Jchools ~IR 1954, kll 636; Trilochan Singh v. 
Director SIS Institute J~IR 1963 Mad. 68; Ram 
Chandra v. Lllahabad University ~IR 1956 Lll 46. 

160. Govindram ::iharma v. State of D.P. J .. IR 1947 j:11 737. 

161. brUniQa Das v. Secy. Board of Secondary Education; 
~IR 1957 Cal. 182; Sadasiva Lrya v. State of 
Kerala, ,~IR 1960, Ker. 327. . . 
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rity in excess of jurisdiction was involved.162 

The excess of jurisdiction may arise either by acting 

without any statutory authority or even by acting 

on unreasonable grounds.163 

L co~on ground on which the High Courts are 

usually approeched is the violation of the rules of 

natural justice. However, before looking ihto 

the application of the rules of natural justice to 

a particular case the courts have to see whether 

the authority had acted in edministrative or a quasi

judicial capacity. So far as the.relevant rules and 

statutory provistons require the authority to act 

according to a nrescribed nrocedure there is no 

162. ~ana Pratap v. Banaras Hindu University, 
.t ... IR 196 0 Lll 256, Beni Madholal v. Bihar 
s. E. Board, i ... IR 1954 Pat. 405; Sadhu Ram 
v. Principal Rajindra College, LIR 1954, 
Pepsu 151. 

163. Sadhu R2~ v. Princinal,Rajindra College, 
.t.IR 1954 Pepsu 151. 

164 F.R. 116,117. 
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difficulty for the Law Courts which have only 

to see that the nrescribed procedure is followed. 

In most of the cases where the authority 

is vested· with e_mple discretion, the Courts 

have interpreted it c;s an administrative_ C?.ction. 

In exercise of statutory discretion~ the Courts 

have observed that no particular procedure is 

to be necessarily followed.l65 The only limi

tations which the Courts have chosen to impost 

on an administrative action of educational autho-

rities are that it should be done 'fairly', 

'hont:stly', and in good faith uninfluenced by 

'extraneous motives'.16E 

In some cases, the High Courts have 

internreted the exercise of administrfl_tive 

discretion as an act of quasi-judicic..-1 n<?ture. 

Their interpretation has been guided by (a) the 

165. Swapan Roy v. Khagendra Nath, LIR 1962 

Cal. 520; Shiban :Jose v. Promotha Nath 

i~.IR 1952 Cal. 238; Rwa Pratap v. Banaras 

Hindu University, ~IR 1960 Lll 256, LIR 

1960 ~11 579; Trilochan Singh v. Director 

SIS Institute, LIR 1963 MP_d. 68. 

1E6. C.D. Sikkilar v. Krishnamoorthy, kiR 1952 

~1ad. 151. 
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wordings of the statutory provisions authorising 

the exercise of the disciplinary uowers or (b) the 

-- special circumstances of the case. 

The special circumstances may be the existence 

of a 'lis' between the parties, or the authority's 

action might have 'prejudicially 1167 affected the 

petitioner, or the action which resulted in a 

stigma which would cast a slur on the character of 

the petitioner for the rest of his life. 168 The 

Supreme Court in Board of H.S. and Intermediate 

Exams. v. Ghanshyam169 has observed that it is 

not always possible to determine in a 

given case from the statutory provisions, 

167. Ghanshyam Das v. Board of H.S. and Inter
mediate E~ams. ~IR 1956 ~11 539; Payarelal 
v. University of Sagaur l:.IR 1961 M.P. 356; 
Hastihaad .iai v. Secy. Sf'condary Eflucation 
iilldhra Pradesh, .1~IR 1962 L .• P. 187; 
Ghanshyam Das Va Board of H. s. and Inter
mediate Exams. LIR 1962 S.C. 1110; L. 
Nagraj v. University of Mysore, i~.IR 1961 
I~ys. 164; ; .. j it Singh v. Rt nchi U'1i ver si ty, 
.~~IR 1964 Pat 291; Dipla Lal v. U:1iversity, 
of Calcutta, LIR 1952 CP.l. 544. 

168. L. Nagraj v. University of Saugar, ~IR 

1961 Mys. 164. 

169. LIR 1962 S.C. 1110 
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or from any one single circumstances of th,~ 

case to what is the nature of the exercise of 

th8 authority. To determine whether thu 

dUthority shoulq have acted in administrative 

~apacity or in quqsi-judicial capacity, 
170 

~ustice K.N. Wanchoo observed: 

"The inference whether the authori t;y acting 
under a st.'3.tute where it is silent ha::; 
the duty to act judicially will depend 
on the express provisions of thG statute 
read 3.long with the nature of the rightJ 
affected' the manner of the dispos~l 
provided' the effect of the decision 011 
tho person affected and other indicia 
afforded by the statute. A duty to qct 
judici9.lly may arise in widely differ·eDt 
circumstances which it will be impossible 
and indeed inadvisable· to attempt to 
define exhaustively". 

The quasi-judicial authorities must follow tho 

rules of 'nqturnl justice'. But, the rule~ 

o: naturg,l justice are of 7ariaole conter..t, u:1d 

src of 'elastic conception specially when 
171 

3.pplied to educational institutions'o 

~'l1c L'3.W Courts h'3.Ve generally observe:d ·tho fo~_lu1.v:i_nc; 

• 
~10. ~IR 1962 S.C. 1110 at pp. 1113-1114o 

l'il. C.D. Sikkila.r v. Krishna Moorthy A:=R r'E:2 
Mad. 1.51, 156. 

cont •• , ...... . 
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rules in applying the principles of natural justice 

to educational CSI.SGS : 

a) .~n opportunity to explain charges' at 
any stage of the proceedings, is a 
sufficient compli3.nce with the rule 
th3t opportunity to be heard should be 
given. 172 

(But in the special c ircumstnnces of a 
case this may not be sufficient,. and 
the opportunity should be given only 
when ch3rges have crystallised)l73 

b) Notice of the charges should be given. 
Charges should be specific, but the 
specificgtions are not necessary when 
in the sps~ial circumstances of a 
case it is not possible to identify 
an individual's ~ct in a mass 
demonstration.l75 

c) There is no right to cross-examine the 
witnesses v;ho 8.ppee.r during the course 
of enquiry conducted by an educational 
authority .176 

d) It is n1so not necessary that an 
opportunity be given to have an access 
to the entire record and reports 
co11ect~d during the enquiry. 

174 

17?. RQna Pratqp v. Banaras Hindu University, 
AIR 1960 :~11. 579. 

173. S~dhu R~ v. Principal Rajinder College 
.i.IR ?0psu 151. 

174. Harbans Sirwh v. Punjab University, 
1-.IR 1964 Punj. 456. . 

176. R~ Chandr~ v. ~llahab~d University, 
.:..IR 1956 (·~11. 46; Harbans Sin~h v. Punjab 
University, ~IR 1964 Punj. 45o. 


