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FOREWORD.

Almost since the dawn of history, the problem of
indebtedness has been one of the major difficulties of
society. Public men and private economists have been
groping in the mist, hoping to hit on some practicable
way of reducing debt, other than the too obvious method
of paying hard cash. There is, of course, the brutally
simple solution of bankruptcy, which may be practised
either by individuals or by states, in the latter case often
disguised as currency devaluation. But bankruptey, quite
rightly, carries with it a stigma and a penalty. What
publicists are looking for is some practicable way of
dealing with the difficulties of the honest man, who
wants to pay his debts without losing the land which is
hislivelihood, but cannot do so because, for reasons which
are beyond his control, the debts have swollen to an
impossible size. The problem has been aggravated since
the War by rapid fluctuations of prices, exchanges and
currency values, A man borrows Rs. 100 in 1922 when
this sum represents 30U measures of grain. Grain prices
slump, and in 1930, when he is constrained to pay his
debt, he has to sell 600 measures of grain to pay the
principal and as much again to pay the arrears of interest.
Thus, since he lives on a grain basis, the fall in prices
has doubled both his debt and the intereston it. Never-
theless his taxes call for the same number of rupees as
in 1922, his surplus crops sell for half the amount which
they used to fetch, and the balance from which he hoped
to repay the debt is non-existent. Moreover, his very
indebtedness drives him into uneconomic courses. He
sells at the wrong time owing to the imperative need for



v
cash. His land is badly tilled owing to the lack of means
to procure good bulls, proper manure and efficient labour.
He flounders in a morass of difficulties, from which he
can be extricated only by a sudden rise of prices or
unexpected windfall; and it is the hope of the windfall

which too often leads him to gamble away the remains
of his patrimony.

In seeking a remedy for such hard cases, the legisla-
tor 1s embarrassed by the fact that similar symptoms are
presented by other cases which are not really hard cases
at all. There is the man who borrows with neither the
intention nor the means of repaying, deluding his
creditor with false promises and mendacious guarantees.
There is the man who is able to pay but dishonestly
refuses to do so, if he can take refuge under any statu-
tory defence. Such men are little better than common
thieves and deserve no sympathy. Anothersource of em-
barrassment is the practice whereby the borrower is com-
pelled to sign for much more than he receives, a practice
which is very widespread, but is often pleaded falsely. It
is an error to assume that all lenders ars rogues and all
borrowers honest men. The converse is more often the
truth. A money-lender who systematically swindles his
clients, soon gets a bad name and cannot hope to build
up a sound business. The professional sowcar is fre-
quently hard and grasping, but he generally has the sense
to realise that flagrant dishonesty does not pay. The
borrower labours under no such restriction.

Foremost amongst the dangers of all usury legisla-
tion is the danger of unduly restricting credit. Some
measure of restriction would probably be beneficial in
India, particularly if it could be applied to unremunera-
tive borrowing for marriages etc., without adversely
affecting commercial credit. But India is a land which
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lives on borrowed money to an extent which is unknown
in the West. Any serious disturbance of the credit system
would shake the whole basis of the social fabric, and is
not to be attempted without the gravest cousideration.

This little book is an attempt to put together in a
bandy form those measures of the Indian legislatures
which have been enacted in the attcmpt to relieve the
honest debtor. Some of these measures are defective or
inadequate. None of them are more than palliative. It
is the hope of all who have studied the subject that the
wisdom of future legislators will evolve some practica-
ble scheme, whereby the load of debt may belifted, with-
out destroying the facilities for reasonable credit, and
without doing injustice to the honest lender.

AxpERsoNs Roay, S. WADSWORTH.

“ COTTINGLEY,”
NuxcumBavram, MaDRaAs
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THE LAW RELATING
TO

THE RELIEF AND PROTECTION OF DEBTORS

——

INTRODUCTION
I

How far the intervention of the State in transactions between
private persons is necessary or desirable, is a question which is not
free from controversy. On the one band it may be argued that so
long as the administration of the State is not directly affected by
the activities of its citizens—acotivities which are prima facie lawful
—the State’s intervention would be out of place. On the other
hand it mav be urged th.at there is no such abstract being as a 'State’
apart from its eitizens, and that the State cannot look with uncon-
cern on the struggles and miseries of its citizens. There was, no
doubt, a periocd in the history of the world when the doctrine of
‘Laissez Faire' (Lot men do as they please) held sway. This doctrine
was based on the view propounded by Adam Smith that if freedom
was granted to each individual to follow his own ioterest, he would,
by s0 doing, advance also the interest: of the community. It wasg,
howover, found that this doctrine which gave freedom for the poor
and the weak to make their hargain with the strong and the power-
ful, oftentimes reduced the former to virtual slaves of tha latter.
The doctrine of Laissez Faire is now giving way, and State inter-
vention which, in the early stages was confined to matters in whish
a large section of the people was concerned, such as Factory Legisla-
lation, Tariff Legislation ebc., is now making inroads into the domain
of private eontract ; and the Usurious Loans Act, the Debtors’ Pro-
teation Act and the Debt Conciliation Act are, all, instances of State
intervention of this kind.

The practice of moneylending and the collection of interest
although it was prevalent in avcient times, was looked upon with
disfavour. Nowadays we make a distinotion hetween interest and
usury. Interest is compeneation for the use of the money borrowed
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or rather for the deprivation of its use in the hands of the lender.
Usury is oppressive or inignitous interest. No such distinction was,
however, drawn in the ansient days, and all moneylending for
interest was classed as usury, and looked upon with disfavour. The
Mahomedan Law prohibits the taking of any interest, although some
texts make an exception in favour of the receipt of interest from
‘infidels’. The ancient Hindu texts contain passages from which
wo find that loans and usury were prevalent but were vot, at firss,
favoured. There are passages in the Vedas in which the sages regrett-
ed their indebtedness. In the age of Buddha, Buddha tolerated
interest, although the Rishis condemned it. The legal rate was
generally 15% per annum, although much higher rates were also
prevalent. The Artha Sastra of Kautilya mentions that 15% was
the pnormal rate. DBut in cases where the investment invol-
vod some risk,—eg., a loan to a merchact trading on the High
Seas—a higher rate was justifiable. It may go up to as much
ag 120% per annum. It was, bhowever, laid down that if
interest is allowed to acorue, the total interest should not exceed the
principal. Manu fixes 5% per mensem (60% per annum) as the
highesat rate of interest allowable. Certain kinds of interest auch as
compound infierest, periodical interest etc., were prohibited. Usury,
in general, wag not approved. There are passages in Manu gtating
that an usurer should not be invited to a Shraddba, and & Brahmin is
forbidden to take food from an usurer. In the Gupta Period (300—
500 A. D.) although interest was allowed, chere were various restrie-
tions. It was laid down that if principal and interest were paid
together, the interest should not exceed bhe principal. If interest
has been paid and the amount collected is twice the amount of the
prineipal, then the King should not decree any more interest. If the
interest already paid is four times the prinecipal, then the oreditor
shall not be entitled to receive anything more from the debtor.

The prohibition against usury in English history may be traced
back to the days of Edward I, if not still earlier. Any gain which
accrues by the lending of money was cordemned by Christian teach-
ing. It was, as Shakespeare put it, ‘a breed of barren metal.” It is
not a gain which comes from work. 1t is really faking undue advan-
tage of the necessity of another man. A man lends because he has
gpare money available, This does oot bring benefit to him when it
is in his possession, By temporarily parting with it to another he
does not lose anything, provided, of course, the money is paid back
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when he needs it. Therefore, getting compensation for the use of
money which islying idle with him is sinful. This is how the
ancients folt on the matter, and that was why Edward I drove out
the Jews from England, because, then, the Jews alone were lending
out.

Gradusally, when trade expanded, and a field for investing money
wad opened out, the taking of intarest began to be recognised. It i
nob necessary to go into the details of the process by which the
doctrine that the taking of interest was sinful, was got over. It is
at this time of history that wo find distinetion between interest and
usury. The laws fixad the mazimum rates of interest from tima to
time, aod any rate in excess of it was regarded a3 usurious. An Act
of 1545, pas3ad by Henry VIII, permitted the taking of interest at 10%.
The rate was suhisquantly reduced by various enactmants to 8%, 6%,
and final'y to 5% in the reign of Queen Anae. (12 Apne 2 Ch,
16). The Statuta of William IV (3 & 4 Will. IV Ch. 42) in 1833
empowered Courts to allow inberest in certain cases although no
interest was stipulated for. After the advent of British rule in
India, Legislation in India has, oo almost all branches of the law,
movaed on paralle! lines with Legislation in England. Bo we find
that the Bengal Regulation XV of 1793, the Madras Regulation
XXXIV of 1802, and the Bombay Regulations V of 1827 and I of
1814, fixed 12% a3 the maximum rate of interest which the Courta
could enforce. This rate was fixed following the rate fixed in England
under 13 Geo. III Ch. 63 (1783). The interest Act XX XII of 1839
passed in India merely snacted the provisions of 3 & 4 Will. IV Ch.
42 (1833).

It was at this juncture, . e., the beginniog of the 19th cenbury
that the doctrine of Laissez Faire already referred to began to be
emphasised, stress came to be laid on the liberty and freedom of
contract as between man and map, there was a ery for the removal
of all restrictions interfering with the freedom of contract, andasa
result the Usury Laws Rapea! Act was passed in England in 1854, and
in India in 1855. Undor these enactments the restrictions against
usury were completely removed. Thus the restriction in DMadras
ander Regulation XXXIV of 1802, which provided that—

“1. if the interest stipulated ezceeds 12%, then only 12%
and no more should be awarded by the Courts,



4 LAW RERLATING TO RELIEF & PROTECTION OF DEBTORS

2. that ocompound interest shall not be awarded exoept
where by a fresh contract the interest is merged in and
is treated as principal,

3. that if interest is allowed to accumulate, the amount
awardable as interest shall not exceed the principal, and

4. that in case of usufructuary mortgage where the usufruoct
ig enjoyed by the mortgagee, the mortgagor is entitled to
an account of the rents and profits, and any amount in

excess of 12% shall be applied in reduction of the
principal '

—all these restrictions were swopt away, and the Courts were

enjpined to enforce the rate agreed upon between the parties, whether
usyrious or not,

This freadom of contract, it was found, resulted in the exploita-
tion by the wmoneylenders of the weak and the needy. Public
opinion began to veer round to the view that the protection of the
weak and the needy is the concern of the State. A Select Cormmittee
of the House of Commons was appointed ahout 1898 to enquire
into the evils attendant upon tbe system of money-lending by
professional moneylenders, or under oppressive conditions as to
repaymert. A Select Committee of the Itcorporated Law Society on
money-lending also went into this question, and the Epglish Money-
lenders Aet, 1900, was passed based upoo the recommendations of
these two Committees. The Act was supplemented by the Money-

lenders Act, 1911, which has been repealed and re-enacted with
substantial additions, in 1927.

II

The Usurious Loans Act was passed in India in 1918, modelled
on the English Aet. Bub not all the provisions of the English Act
were incorporated. Although this Act was passed only in 1918, the
Courts in India exercising equity jurisdiction did interfere whenever
. the Courts felt that any contract was bard and unconscionable.
Indeed the English Moneylenders Act was itself only an amending
Act, amplifying the powers exercised by the English Courts in their
equity jurisdiction. Wae, therefore, find that the judges in India,
exercising equity jurisdiction, in proper cases, refused to uphold the
-interest stipulated between the parties, in spite of the express words
of section 2 of the Usury Laws Repeal Act which provided that ''The
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awount shall be adjudged or decreed by tha Court at the rate (if any)
agreed upon by the parties.” In 4 Bombay High Court Reports
(A.C.) 7,it was laid dowa thab, notwithstanding the Usury Laws
Repeal Act, the Courts in British India which administer both law
and equity could examine a traunsaction and see if it was unfair or
exfortionate. Similar views were exprossed in othor cases. But the
judges themselves felt that in exercising this equity jurisdiction they
had to twist the law in some cases, and that in other cases, though
intervention was called for, they were helpless. It was therefore,
deemed necsssary to invest the Courts with additional powers. In
England, as soon as the Act of 1900 waa passed, a doubt was express-
ed in somse cases whether the Aot enlarged the powers exercised by
the Equity Courts, or whether it merely gave statutory recognition
to these powers, and did not enlarge them. It was, however, finally
decided by the House of Lords in 1906 Appeal Cases 461, that the
Aot “oonfers a new jurisdiction and gives to the borrowers a form of
relief different in kind and range from that theretofore grauted by
any class of Tribunal in Bagland. [t differs from the relief granted
by the Court of Equity in character, nature, and extent.” The policy
of the Act is to enable the Courts to prevent oppression, leaving it in
the discretion of the Court to weigh each case upon its owan merits,
and to look behind a class of cises whish peculiarly lend themselves
t0 an abuse of power.

The exercise of this jurisdiction by the Court does not really
militate against the older theory of freedom of contract. Courts of
*Equity have always required & reasonable degree of equaliby as
between cootracting parties. Liberty and fresdom of contract should
be given only to equals, and whenever the Cour t bas intervened, it
has done so only on the footing that the parties to the contract have
nobt mat on equal terms. When one parby is poor, or weak, or unable
to protect himself, and he enters into a contract with another not
80 placed, obviously the parties do not meet on equal terms. As,
observed by Pollock, the necessitous man acts under coercion. His
poverty and not his will consents, and a Court of Equity is justified
in coming to his rescue. The prineciple is thus put by LINDLEY, L.J.
in 36 Ch. D. 145, (dlicard v. Skinner), ‘ What, then, is the prin-
ciple ? Is it that it is right and expedient to save persons from the
consequences of their own folly, or is it that it is right and expedient
to save them from being vietimised by other people ? In my opivion
the doctrine of undue influence’is founded upon the second of those
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principles. Courts of Ilquity have never set aside gifts on the ground
of the folly, improvidence or the want of foresight on the part of
the donor. The Courts have also repudiated any such jurisdiction,
It would obviously be to encourage flolly, recklessness, extrava-
ganoce and vice if persons could get back property wbich $hey foolishly
made away with, On the other hand, to protect people from being
forced, tricked or misled in any way, by others, and parting with
their property, is one of the most legitimate objects of all laws.”

As observed already, the Usurious Loans Aect, 1918, did oot bodily
incorporate the entire provisions of the Eoglish Moneylenders Act,
1900. The Dnglish Act has been supplemented in 1927. The
Usurious Loans Act has now been attempted to be supplemented in
Madras by the Madras Debtors’ Protection Act, 1934 (Madras Act
VI1I of 1935) as amended by Madras Act IV of 1936, There are
certain outstanding differences, bet ween the English Acts and the
Indiap Acts, and these are adverted to at appropriate places in the
body of the book.

The Usuricus Loans Act, 1918 gave discretion to the Courte to
interfore if two conditions were satistied, i.e., that the ioterest is
excessive and that the transaction is substantially unfair between
the parties. The Court had no jurisdiction to interfere if only one
condition was satisfied. For instance, Courts bhave bad to upbold
transactions which though substantially unfair cannot be deemed to
satisfly the condition that the interest is excessive, and similarly
Courts have had to uphold interest at 80% on the ground that the
transaction has npot been proved to have been substantially unfair.
Again the applieation of the Act has not been uniform in the different
Provinces and in the different Courts in the same Provioce. No
doubt thu Act also stated that interest may be sc excessive as itself
to lead to the inference that the transaction was substantially unfair,
But the Act left it to the discretion of the Courts to apply the Act
uuder stated ocircumstances, and this has resulted in an apparent
eonflict of decisions in cases in which the facts and circumstances
appear to be analogous. The cases decided in (1906) A. C. 461 and
(1906) 1 K.B. 79 are typical instances. It is for this reason that
the English Moneylenders Act was amended in 1927 by onacting
that interest in excess of 48% (a very high rate from the Indian point
of view) shall be deemed to be excessive, and the transaction barsh
and unconscionable (or substantially unfair, using the wording of the
Indian enactment). This afforded only a partial solution of the
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problem. As to transactions where the interest was under 48% the
exeroire of the powers was discretionary.

In Madras the problem is attempted to be tackled in two ways.
Under section 6-A of the Madras Debtors’ Protection Act the Courts
are enjoined to presume that interest in excess of 9% in the case of
secured loane, and ip excess of 15% in the case of upsecured loans
shall be deemed to be excessive, and the tramsaction substantially
unfair. The only defect in this provision is that it applics only to
loans under Ra. 500. But there is nothiog to prevent the Courts
applying the same prioeiple toloavs in excess of Rg. 500, In the
second placs the Usuricus Loans Act has been amended ia its
application to the Madras Presidency by doing away with the dual
condition a8 to the necessity for proving thal tho interest is exgessive,
and by providing that the Court shall exeroise the powers if
it holds that the traosaction is substantially unfair. There can be
no doubt but that this is a step in the right dircetion. Courts can
pow grant relict in a larger olass of eases of usury. \Whereas under
the original section the exercise of the powers was discretionary,
under the amended seotion it ig obligatory on the Courts to exercise
this power if circumstances justilying such exercise exist. 1t 18 also
provided under the amendment that exceesive interest shall (in3tead
of may in the old Act) lead to the presumption, which is rebuttable,
that the transactiou is substantially unfair In the case of
sgricultorists, compound interest sha!! be deemed to he excessive
interest.

1901

The Dehtors’ Protection Act is, however, extromely limited in
scope. It was introduced in the Legislative Council as the Madras
Mouneylenders’ Bill, and the name was chaoged to indicate its
limited scops. The only protection that the Act affords to
debtors is that mobpeylenders and pawnbrokers are required fo
maintain accounbts showing particulars rogarding the loan and the
pawn, and to supply the debtor, on demand, and on payment of the
presoribed fee, copies of these accounts or entries. They are also
bound to grant receipts for payments made by debtors. Non-
compliance with those provisions is visited with slight penalties.
This small protection is afforded only to debts under Rs. 500. No
attempt is made to regulate the business of moneylending or pawn-
broking. Certain provisions in the English Acts which have not been,
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and whisch may well have been, incorporated in the Indian Acts may
be briefly ad verted to.

1. The pawnbroker and the moneylender are dealt with
separately in Eogland {The Pawnobrokers Aot of 1872, (35 and 36
Vio. Ch. 93), and the Monpeylenders Act 1900—1.27]. But both
sets of persons are enjoined to take out licences to ocarry on
business. There are penalties imposed for not complying with
the rule; viz., the moneylender cannot recover any loan that he
may have made, while the borrower who may have parted with any
gecvurity may recover it without repaying the amount borrowed.

2. There is & limib set to the amount of interost whicha
pawnbroker may charge. It is halfpenny for every two ehillings for
one month. (25% per annum).

——

3. Pledges for over 10 shillings should be sold in public
auction under specified covditiocns, and the pawnbroker is liable to
account for the surplus sale preceeds, if any, up to a limit of three
years from the date of the sale,

4. A moneylender’s contract sbould bLe in writing, signed by
the horrower,

5. Provision for the payment of compound interest directly
or indirectly, or for echanced interest in case of default, are illegal.
The only exception recognised under seotion 7 of the Moneylenders
Act 1927 is tbhat if 4 sum is due on a partioular date, whether by
way of principal or interest, and there is default, interest on this
sum at the original rate mey be charged.

6. A moneylender cannot do banking business. He cannot

solicit business. He cannot enforee his claim in a Court inferior to s
County Court.

7. There is a shorter period of limitation for suits by money-
lenders, ¢.e., one year.

This last provision may not be quite suited to Indian conditions.
Though there is the advantage that the debtor will be induced to
repay the loan soon, so as to avoid being muleted in costs, and there-
by prevent interest accumulating and eventually swallowing the
debtor, considering the heavy indebtedness of the average Indian,
one year would be too short a period within which to expect him to
repay the loan. Whatever one may say about this provision, there
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i8 no reason why the other provisions above referred to could not be
introduced io India. It is to be hoped that in the light of the
working of the Madras Debtors’ Protection Act, not only will the
soope of the Act be extended, but greatar protection would be afforded
to debtors on the lines of the English Moneylenders Act and Pawn-
hrokers Act.

It is interesting to observe that in the Central Provinces a law
has recentiy been passed under whioh molestation of dehtors by
moneylenders is an offence punishable with imprisonment up to
three mooths, or fine up to Rs. 500, or both. This legislation is
intended to prevent moneylenders relying on throats of violence
rather than the process of law. In Cochin it is provided, under &
Bill recently introduced, that a moneylender who takes interest in
excess of 12% in oertain cages is punishable with fine up to Ra. 500,

1v

The Madras Debt Conciliation Aect is a piece of legislation inten-
ded to relisve the indebtedness of agriculturists, India heing mainly
an agricultural country, the Government has, from early times,
granted certain facilitiea and concessions to agriculturists. The
Agriculturists’ Loanas Act and the Land Improvements Loans Act
piesed in 1883 and 1884 enabled the grant of loans to agriculturists
for purposes such as the improvement of land, purchase of seed or
cattle, or the ralief of distress. Certain moveables of agriculturists
are exempt from altachment and sale in execution of decrees, and
the agriculturists’ crops are exempt from attachment before judg-
ment. But all these measures did pot prevent the agriculturist from
indehtedness. The agriculturist was getting more and more into
debt, and since 1929, after the catastrophioc fall in prices, espesially of
agricultural produce, the plight of the agriculturist has well nigh
become desperate. (Government set about devising ways and
means to relieve the agriculturist, The Legislative Assembly voted
funds for rural development, Government set up Marketing Boards,
established Research Iostitutes, inaugurated irrigation schemes, and
passed Debt Conciliastion Actsa. During the last two years nearly 25
Acts have been passed in all the Provinces, and about 25 more Bills
are pending. These measures deal with a bpumber of possible
golutions of the problem, such as—

(a) Compulsory scaling down of debts, with the provision of
better security for the creditor.
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(b) Compulsory limitation of interest.

(¢) Compulsion placed on moneylenders to register and fur-
nish periodical nceounts.

(d) Establishment of Coneiliation Boards.

(e) Establishment of Laod Mortgage Banks and Co-operative
Societies.

'/ Subsidiary measures such as the security of holdiogs from
attachment and so on.

The Bengal Moneylenders Act, 1933, the U. P. Usurious Loans
Act, 1934, the Punjab Relief of Indebtedness Act, 1934, the C. P.
Usurious Loans Act, 1934, and the Assam Moneylenders Act, 1934,
and the Madras Debtors' Protection Act, 1936, all deal with the fixa-
tion of interest. The Rule of Damdupat is reoognised in the
Madras Debt Conciliation Act, 1936, the Bengal Moneylenders Act,
1933, the Pubnjab Relief of Indebtednoesss Act, 1934, and the C. P.
Moneylenders Act, 1934, The conciliation and scaling of debts is
dealt with in the C. P. Debt Concilistion Act, 1933, the U. P. Agri-
culturists Relief Act, 1934, the Punjab Relief of [ndebtedness Aet,
1934, the Madras Debt Coneciliation Act, 1936, and the Bangal Relief
of Indebtedness Act, 1935,

In our Presidency, Government are attempting to tackle the
problem 1n three ways:

(a) By subsidising the establichment of T.and Mortgage Banke
in rural areas, and giving the agriculturist long-torm
credits through these Banks;

(b) By establishing Debt Conciliation Boards and scaling
down the debts ; and

(¢) By the Government itsell granting loans direot to the
agriculturist under the Agriculturists’ Loans Ach
which was specially amended in Madras f{or this
purpose. (Vide Appendix).

The essential feature of clause (c) as of olaunse (b) is also the
scaling down of the debt. The echeme was introduced in June, and
Deputy Collectors styled Special Lioans Officers have been appointed
in select areas, and the Government have issued special instructions to
these Officers. The Special Revenue Inspectors have been asked to
prepare, with the help of Village Officers, a list of debtors in each
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village eligible for receiving loans, to send for them and explain to
them the conditions under which they could obtain the loans from
the Government to wipe out their indebtedness, and to sea that asg
mapy debtors as possible availed themselves of the concessions.
Every facility is to be given to the borrowers, and the applications
for loans should be viewed in a liberal and sympathetic spirit, with
the aim of granting loane to as mapy ryots as they possibly could,
Ceases of rejection of applioations are to be reduced to a minimum and
should be had resort to only as a last resort after all possible faoililies
had been afforded to the applicants and their creditors to coms to
terms. [f necessary, suflicient tirve should be allowed tothem to
deliberate over the rmatter and come to a decision. It ie stated by
Government, (Vide Governmet t press communiques dated 27— 8—36
and 5—-11—36} that the scheme introduced in select areans has bcen
fairly successful. The schime has beep intioduced mostly in areas
not served by Mortgage Bauks, und the total amount granted by way of
loaps up to September, 1936 has been only about 6 to 7 lakhs. But
provision haa been made in tho budget for the dishursements of loang
up to 20 lakhs, and the Government huave agreed to make available
a larger amount if necessary. As a result of experienco gained in
the above districts where the schome has, thus far, been in operation,
the rules have been amended eo a8 to eusure, as the minimum, the
scaling down of debt to principal plus five per cent simple interost,
or twice tho principal, whichever is less, Thie has resulted in the
scaling down of the deht to about 75%.

The socheme of debt conciliation has been much more guccessiul in
other Provioces., As was stated in the Legislative Assembly in
the course of the discussion of ths regolution on the appointment
of a Committe to enquire into the indebtedness of agriculturists, in
C. P. the debt has been reduced by 43%, in Bengal by 36%, and in
the Punjab by 39%. It is to be hoped that in Madras also the rate
of reduction would eventually be not less than 40%.

Other Provinces have advanced further than Madras with
regard to the scheme for the relief of the agriculburist. Uwuder the
Punjab Rclief of Indebtedness Act, the land of a statutory agricul-
turist eannot be sold in execution of a money decree. The most that
the decree-holder could do is to apply for the temporary alienation of’
the judgment-debtor's land for not more thao 20 years, and even
theo, provision has first to be made for the maintenance of the judg.
ment-debtor and his family; in the case of emall holders whera tha-
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average holding is 5 to 10 acres, this will ensuro that the entire
income is utilised for the maintenance of the judgment.debtor, and
the decree-holder would practically get pothing. Further, the
agriculturist's plough oattle, his implements and his seed cannot be
attached, nor can his crops, except cotton and eane. If heis sued,
the interest churges can be examined, and if they are found to be
excessive, they can be reduced. When a cultivator dies, his anocestral
land is not liablo for the payment of his debts. He is also not
liable for arrest. The U.P. Agriculturists Relief Act, 1934 also makes
similar provision, One additional feature of the U. P. Act i3 that
suiteé against agriculturists should be icstituted omly in a special
forum.

One has, of course, to be careful in passing legislation of this
kind. Attempts to protect debtors from moneylenders should not
result in makiog it difficult for the debtors to raise loana in case of
real need. As observed by the Bombay Banking Enguiry Com-
mittee, the more the mooeylender is restrained by law, the worse
the borrower fares, Again one has to remember that all the measures
thus far taken by Governmeut are only palliatives, and unless the
cultivator is not prevented {rom the accumulatfion of further debts, all
these meusures would only better his position during the next 5 or 10
years, but in another generation he will be asindebted as ever before,
The Guvernment bave provided machinery for the scaling down and
the settlement of the debt by enacting in Madras the Debtors” Pro-
tection Act, the Usurious Loans (Madras Amendment) Act, 1936, and
the.Debt Conciliation Act, and has provided cheap eredit facilities
through direct loans under the Agriculturists Loans Act, ani indirect
loans through Land Mortgage Banks, and Co-operative Societies. But
no amount of legislation can prevent the cultivator from running
into debt, unless the cultivator himself realises the necessity for
avoidance of all unnecessary debts. The dsbt which an agriculturist
bas to pay may be classified under the following heads : First of all
there is the ancestral debt inherited from generation to generation.
.Secondly there are debts which may be attributed to improvident
-oxpenditure on domustic ceremonies. Thirdly there are the debts
which are caused by failure of crops, damage caused by storm or
floods. There are the debts which get- accumulated on account of
the usurious rates of interest at which the agriculturist is forced to
borrow. It is also a point for congideration whether the amount of
land revenue and rent which he has to pay are not high, and,
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whether they also do not contribute to the accumulation of the debt,
especially at a time of a fall in commodity prices. In these ciroum-
atances, the problem of rural indebteaness cannot be divorced from
the problem of agricultural re-construction The solution of the
problem is partly economic, and partly educational. An improvement
in agricultural prices is the first and foremost requirement. The
gstandard of living of the Indian peasant must be increased, and he
must become 'a better borrower and a more punctual repayer.” That
the problem is serious is accepted by all concerned, and the Legis-
lative Assembly recently passed a resolution {or the appointment of
a Coomittee to inquire into the question of the indebtedness of
agriculturists, avd report about the ways and means of extricating
them from their present miserable plight. It is to be hoped that
something tangible will come out of the labours of the Committee,
and that instead of piece-meal lcgislationin the different Provinces,
an All-India measure would be passed giving adequate relief,

v

The Debt Conciliation Act ie, however, limited in its operation.
It epplies only to the debts of agriculturists ; i.e., those who actually
till and cultivate land, and also those who depsnd on lavd for their
gubsistence, although they may not be the actual cultivators, Thus
it will tike in the big zemindar with an income of several lakhs of
rupeas while it will exclude the trader or the middle class citizen
not engaged in agriculture. The Act exeludes mortgage debts,
debts for which there is a charge or lien or immoveable property,
rent due by ryote to landholdersand zemindars, rent, ksst and
peishcush payable to Government, and all demands recoverable as
arrcars of land revenue; (although the definition of debt in section 2
includes secured debts, section 18 (3 in effect, safeguards their rights
against the security). It also excludes wages. All these categories
constitute the major part of the debt of the agriculturist, and one
may wonder what sort of protection the agriculturist would get when
po attempt is made to deal with these olasses of debts also. Again,
even with regard to the debts to which the Act applies, all that the
Act does is to create a Conciliation Board for a distriet or part of a
district. Thia Board will bring the debtor and the ereditors together
on ah application filed before it by the debtor or any creditor, it will
frame a schedule of debts and liabilities, and it will persuads the
debtor and the creditors to settle their debts amieably. If, within a
period of 12 months, the Board is not able to induce at least a
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wmajority of ereditors, ¢.e., creditors to whom not less than 509 of the
total amount of the dehtor’s debts are owing, to come to a sattlement
with the debtor, the Board has merely to dismiss the application,
-and all its labours are wasted. Its decision regarding the debts
and liabilities of the debtor is of no use or validity in any subsequent
proceeding in Courts. Even if a majority do settle, the minority
are not bound by the decision, they are at liberty to file a
guit against the debtor im the Civil Court and obtain a decree,
and oxecute it against the debtor's person and property subject
to this condition that if the Board certifies that the offer made
by the debtor and which was rejected by these creditors, (and
accopted by the majority) was reasopable, the Board may issue a
.certificata to that effect, and on preduction of that cortificate, the
Court will not allow him cosby of suit, or interest in excess of 6% on
the prineipal from the date of the cortificate, for the period subse-
quent to the certificate; and if under the ugreement between the
majority of bthe creditors and the debtor, any property is earmarked
for satisfying the debts of the settling creditors, thea the minority
cannot proceed againat these properties until Lthe amounts settled as
due to the former are {ully paid. Bub all this will not relieve the
agrioulturist. To expect all the creditors to settle with the debtor is
to expect the impossible., As long as there is at least one creditor
who does not agree, he can harass the debtor. Not only 8o, he may
make an application to the Insolvency Court for adjudication of the
debtor, and on such an adjudication tho entire properties of the
debtor would vestin the Court or the Official Receiver, and the entire
proceedings before the Debt Conciliation Board would become futile.
Again, the object of the Act is the relief of the agrioulturist. To distri-
bute his entire properbies among his creditors will not be relieving
the agriculturist, but relieving the agriculturist of all his properties.
Every scheme of conciliation must, therefore, be framed eo as to leave
something for the debtor to live on, and as long a3 such a secheme does
not take in all his ereditors, there is no guarantee that the debtor will
be left something, (It is, of course, assumed that the debtor’s proper-
ties are sufficient o pay off all his secured debts, and something
would be left over for payment to the unsecured debts. If the equity
of redemption in the properties is ot of sufficient value, theo there
is no hope of redemption for such a debtor. He ecannot get any relief
under any schemse). As long therefore as no effective method is
devised of settling all the unsecured debts of the debtor, it is submit-
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ted that the Aot will fail to achieve its purpose- That is why an
attempt was made in the Legislative Council to enact a provision
making it obligatory on tne part of the minority to be bound by the
decision of the majority, but the attempt was unsuccessful. (Vide
Commentaries under section 13). Let us, howevar, hope that the Aat
will not result io merely setting up a costly machinery, (Canciliation
Boards do iavolve expenditure although the members may be getting
no salary. Mr. M. L. Darling, I. C. 8. of the Punjab stated in the
Indian Legislative Assembly that in the Punjib, each Coneciliation
Board costs Rs. 12,000 a year, and that a Board cannot be expected
to operate successfully in an area larger than a Tahsil), but that the
Boarde will be able to induce all the creditors to settle with the
debtor in the majority of cases that come up before them, and that
the work of the Courts would be minimised, and would reault in affor-
ding relief to the agriculturists who form the backbone of the country.
Under the Debt Conciliation Act, the Couciliation Boards have to
make enquiries es to the amount of the debts owing by the debtor,
and the extent of his properties. (Vide sections 9 and 12). It will be
found on a perusal of the rules framed by Governmaent for the relief
of indebtedness under the Agriculturists Loans Act, (Vide Appendix)
that the Special Loans Officers have to make elaborate enquiries intg
the assats and liabilities of persons who apply for loans. The Hon.
the Revenue Member gtated in the Madras Legislative Council that
instructiops have been issued to the Special Loans Otfficers to place
at the disposal of tbe Land Mortgage Banks the result of their
enquiries, 8o as to facilitate the work of these Banks. 1t is to be
hoped that the labours of the Debt Congiliation Boards would alsg be
co-ordinated with the work of the Special Loans Officers, sc as to
facilitate the work of these Boards.

VI

The Usurious Loans Act, the Debhtors’ Protection Aet, and the
Debt Conciliation Act, are all interconneeted. The debtor requires
protection at three stages. At the inception of the contract of loan
the law should ensure that the debtor and the creditor meet on equal
terms and that the debtor has fair dealing, Then during the conti-
nuance of the relationship of debtor and creditor, the debtor should
be prevented from being overreached hy the creditor. and finally
provision should be made for the conciliation and the liquidation of
his debts, if necessary, by scaling them down. The Usurious Loans
Act, as amended by the Madras Amendment, the Debtors’ Protection
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Act, and the Debt Coneciliation Act, serve these purposes, respec-
tively, however inadequately it may be. Indeed section 6-(A) of the
Debtors’ Protection Act introduced by the Amending Act of 1936,
ocould properly bave been added to the Usurious Loans Aet but for
the fact that it applied only to debts under Rs. 500, No apology is,
therefore, needed for dealing with all these three enactments,
together, in ore book.

With regard to the commentary on the Usurious Loans Act,
one word of explanation may be necessary. The book dces not
purport to give a complete list of all the cases decided in England
and in India. For one thiog, this book is not a digest but only a
commentary. For ancther thing, precedents are not likely to be of
much use except whon they decide principles underlying the section.
Ag has been repeatedly ohserved by the Judges themselves, each
transaction must be judged on ite own intrinsic merits, and arate of
interest which has Eeen held to be fair in one case has been held to
be unconseionsble in another case. There have been cases where
60% and 80% bave been held to be fair, while in some ceses even
12% ras been held to be unfair. Therefore ouly the leading ocages
and the latest cases which decide principlas are referred to. Further,
go far as Madras is coneerned, by reason of the recent amendment,
much of the case-law may not be of practical importance.

In the Appendices the enactments relating to interest, and to
the relief of debtors, including the latest amendment of the Civil
Procedure Code, are all collected for facility of reference.

The author ig grateful to the Honourable Mr, Justice Wadsworth
for his FOREWORD to this book.



THE USURIOUS LOANS ACT, 1918
(Act X oF 1918)
[As AMENDED BY Inp1A AcT XXVIII OF 1926 AND M.tD_fL_AS ACT OF 1936]

(Recetved the assent of the Governor-General on 22nd March 1918)

Au Act to give additional powers to Courts te deal in certain
cases with usurious loavs of monay or in kind.

WHEREAS it is expedient to give additional powers to Courts
to deal in certain cases with usurious loans of money or io kind ;
It is hereby enacted as follows :—

Short tiile and 1. (1) This Aot may be called the Usurious
exient, Loans Act, 1918.

(2) It extends to the whole of Britivh India, inciuding British
Baluchiatan.

{3) The Local Goveraoment may, by notification in the loeal
official Gazette, direct that it shall not apply to any area, class of

persons, or class of transactions which it may specify in its notifica-
tiop.

NOTES.

The genesis of the Act—(Vide INTRODUCTION). We bave already observed
in the Introduction that even before the passing of the Act, the Courts in British
India which were both Courts of law and equity exercised jurisdiction for the
relief of the borrower in cases where the Courts of Equity would have granted
relief, But the cases in which Equity Courts could interfere were limited, and
the judges felt that sometimes they had to twist the law, and that at other times
they were powerless. This Acl now confers additional powers, and the Courts
could interfere in all cases where the facts of the case justify such interference,

**The Act confers a new jurisdiclion and gives to the borrower a form of
relief different in kind and range from that theretofore granted to any class of
Tribunal in England. It differs from the relief granted by Courts of Equity in
character, nature, and exfent ., The policy of theAct is to enable the Court to pre-
vent oppression, leaving it in the discretion of the Court to weigh each case upon
its own merits, and to look behind a class of contracts which peculiarly lend
themselves to an abuse of power,” Samuc] V. Newbould, 1506 Appeal cases
461, (House of Lords), These observations of the House of Lords made with

reference to the English Moneylenders Act are equally applicable to the Usurious
Loans Act.

Clause 1.—Usurious loans are loans where the interest is, or may be
deemed by Courts to be, excessive,

2
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Claunses 2 and 3,—The Act applies to the whole of British India, and no
portion has been exempted by any notification from the operation of the Act.
There are certain excluded areas in British India to which no Act of the Central
ar Provincial Legislature applies unless specially extended by the Governor-
General or the Governor, and with regard to these areas, this Act, as the other
Acts, has to be specially applied. As to what these tracts are, [vide the Scheduled
Districts Act (1ndia Act XIV of 1874)}].

British India excludes the territories of the Indian States, This Act there-
fore would not apply to, say, Mysore or Travancore. Suppose a loan transace
tion is entered into between a DBritish Indian citizen and a citizen of a State
where there is no law analogous to the Usurious Loans Act. Then the question
arises as to what law is applicable. As a general rule the law properly
applicable to a contract is the law where the contract takes place, and per-
formance has to be made. But where the contract takes place in British
India and has to be performed wholly in an Indian State, or vice versa, the law
applicable is the law of the place of performance. Where the contract is to be
performed partly at the place of contract and partly at another place, that part
which has to be performed elsewhere is governed by the law of that place.
These principles have been decided in the following cases: S8krickand v. Lacon
(1906) 22 T. L R. 245; Velchand v. Manners, (1909) 25 T. L. R. 329 ; Lioyd v.
Guibert, 1865 (L, R.) 1 Q. B, 115; Chatenecy v. Brazilian Submarine Telegraph
Company, (1891) 1 Q. B. 79 at 82 ; Hamlyn v. Talisker Distillery, (1894) Appeal
Cases 212. Before the Usurious Loans Act was passed in India, where a loan
was advanced to an Englishman, repayable in India, and the debtor left for
England, and a suit was filed in England, it was held that the English Money-
lenders Act was not applicable and the Courts had no jurisdiction to relieve the
borrower, (22 T. L. R, 245, and 25 T. L. R. 329 .gqnfe). Even now, after the
passing of the Act, there would be some difference. Both the English Courts
and the Indian Courts have jurisdiction to relieve against usury. Bat in Eng.
land, the Courts are required to presume that interest exceeding 48% is per se
excessive, while in India in the case of loans under Rs, 500 the Courts are to
make that presumption if the interest is in excess of 9% or 15% according as the
loan is, secured or unsecured. Therefore it wonld pay a creditor to file a suit
in England, rather than in India, in cases where a suit could be filed in either
place. (Vide Notes undar S. 6-A of the Debtors' Protection Act).

2. In this Act, unless there is anything

Definitions. repugnant in the subject or context,

(1) ‘Interest' means rate of interest aud includes the return
to bo made over and above what was actually lent, whether the
game i8 charged or sought to be recovered specificelly by way of inte-

rest or otherwise,

(2) ‘ Loan’ means & loan whether of money or in kind, and
includes any transaction, which is, in the opinion of the Court, in
pubatance, a loan,
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(8) * Sust to which the Act applies’ means any suit—

(a) for the recovery of a loan made after the commence-
ment of the Act; or

(b) tor the enforcement of any security taken or any
agreemont, whether by way of settlement of acoount
or otherwise, made alter the commencement of this
Act, in respect of any loan made either before or
after the commencement of this Act; or

(c) for the redemption of any security given after the
commencement of this Act, in respect of any loan made
either before or after the commencement of this Aat.

NOTES,
Sub-Clause (c) of clause 3 was added by the Amending Act, XXVIII of 1926.

Clause 1. —Commercial Credits Corporsation lend money, say, on a car, the
8mount being pavable in instalments. They also charge a commission of 2 to 3%.
This commission would also come under the term ‘interest.’

Under the English Money-lenders Act 1927 (section 12) it is illegal
for the money-lender ta collect from the borrower any sum uander the head of
costs, charges, or expenses incidental te or relating to the negotiations
for the grant of the loan or proposed loan, and if actually levied shall be
applied in abatemeat of the principal. This is a salutary rule, and could
well have been incorporated in the Usurious Loans Act, However, under
section 3, the Court is entitled to take this also into consideration when consider-
ing the question as to whether a particular rate is excessive,

Clause 2,—The Court has to look into the substance of the transaction in
whatever form it may be couched. Thus a hire.purchase agreement may, in
some cases, be really a loan, and the Act would apply to such cases also,

This clause must be read with clause (3) of section 3 which also says that
the substance of the transaction must be looked at. A hire-purchase agreement
essentially consists of two parlies, an owner of a chattel, and a hirer who hires
the chattel from the owner, the hirer having the ontion to buy the chattel, But
more usually a third party—a Finance Corporaticn-—intervenes ; it purchases
the chatte} from the owner, thereby itself becoming its owner, and then
hires it to the hirer, In such a case the Finance Corporation is really a
lender, and in proper cases the Usurious Loans Act may be applied to the
transaction treating it as a loan on security. Insome cases, as in Maddsil v.
Thomas Co., (1891) 1 Q. B, 230, a loan by B to A is disgnised under a transaction
of sale of the chattel by A to B, and a hire of it back by B from A. Sucha
transaction is really a loan on security, and not a genuine hire-purchase agree.
ment, and the Act could be applied.

Glause 3.—The definition of the word ‘suit’ is restricted, It is confined
only to suits by creditors, A debtor cannot initiate proceedings except in the
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cases covered by sub-clause (¢) i.¢,, suits for redemption of security. Under the
English Act a borrower can initiate proceedings, and the Court can grant him
relief. Section 2 of the English Moneylenders Act, 1900, expressly says sa.
This relief could be obtained by the debtor in England even after the loan has
been repaid, Saunders V. Newbculd, (1905)1 Ch, 260.

The restricted definition in the Indian Act works out bhardship in in.
dividual cases. Suppose a creditor lends a man Rs, 100 and gets a bond from
him agreeing to pay it with interest Rs. 100 in 8 monthly instalments of Rs. 25
each ; suppose the Courts are likely to hold that this transaction is unconscio.
pnable ; suppose also tkat the debtor has paid all but the last instalment, and
the creditor is foolish enough to file a suit for the last instalment, The Court
may hold that the creditor has been paid mach more than what is fairly due to
him, and he may be asked to disgorge the excess. If he does not file any such
suit but is content with what has been paid, then the debtor cannot invoke the
jurisdiction of the Court.

The Act should not be applied to cases where the debtor is the plaintiff
unless sub-section 3 (¢} applies, Chunilal v. Christopher, 1926 Bom. 65.

Not retrospective.—The Act is not retrospective, Parsotam Narain v,
Benayes Bank, Ltd., 1929 All. 59 ; Gangadhar v. Parshram, 1928 Nag. 120;
Kisan v, Sitaram, 1927 Nag, 338.

It is very rare for a legislature to pive retrospective effectta a law.
Occasionally there may be cases where the evil has gone on to such an extent
that upless retrospective effect is given to the law intended to check it, great
public injury will be caused. But these are really exceptions to the general
rule that a statute is not retrospective.

Sureties.——The section applics to sureties also, Baffnath v, Dennett, 1925
All, 400.

Negotiahle instruments —The Act applies to suits on negotiable instru-
ments, Shegbans Rat v. Shah Madho Lal, 1981 All, 662,

Transferees.—The Act applies to transferees of creditors and debtors,
Mohar Ali v. Abdul Karim, 107 1.C. 742; Saiju Prasad v. Gouri Shankar
and anofher, 1928 Oudh 326 (F. B),

Clause 3 (¢).—This sub-section though introduced in 1926 applies to mort-
gages of 1923, Jnanchandra v, Mohan Chandra, 35 C. W, N. 654=1932 Cal. 83.

3. (1) Notwithstanding anything in the Usury Laws Repeal
Act, 1855, where in apy suit to which this Aect
applies, whether ezparie or otherwise, the Court
bas reason to believe that the transaction was, as
between the parties thereto, substantially unfair, the Court shall exercise
one or more of the following powers, namely,...

Re-opening of
transactions,

tea

(i) re-open the trapeaction, take an account between the
parties thereto, and relieve the debtor of all llablllty
in respect of any excessive interest;
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(ii) notwithstanding apy agreement purporting to close

(iin)‘g\set

previcus transactions, and to create a new obligation,
to re-open any account already taken between them
and relieve the debtor of all liability in respeet of any
excessive interest, and if anythiog has been paid or
allowed in aceount ip respeot of such liability, order
the ereditor to repay any sum which it considers
to bo repayable in respect thereof ;

aside sither wholly or in part, or revise or alter any
geourity given or agreement made ip respect of any

" loan, and if the ereditor has parted with the security,

order him to iodemnify the debtor in such maunoner
and to such extent as it may deem just.

Provided that in the exercise of these powers the Court shall

not ; —

(i) re-open auy agreement purporting to close previous

dealings and to create a new obligation, which has
been entered into by the parties or any persons
from whom they claim, abt any date more than fwelve
ycars from the date of the transaction ;

(¢¢) do anything which alfects any decree of a Court.

Explanation I.—If tie interest i3 excessive, the court shall
presume thal the transaction was swbstantially wunfair; but such
presumption may be rebutted by proof of special circumstances justifying
the rate of inierest.

Explanation II.—In the case of a suit brought on a series of
transactions, the expression ‘the transaction ' means, for the purpose
of proviso (i), the first of such transactions.

(2) (a) In  this section ‘excesstve’ means in excess of that

which the Court deems to be reasonable, having
regard to the risk incurred as it appeared, or must
be taken to have appeared, to the creditor abt the
date of the loan. '

(6) In considering whether interest is excessive undar

this section the Court shall take into accouut
any amounts charged or paid, whether in money or
in kind, for expenses, inquiries, fines, bonuses
.' ';_"ﬁ‘t'emia., renewals, or any other charges, and“if com*
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pound interest is chargéd, the periods at whioch it
is caleulated, and the total advantage which may
reagsonably be taken to bave been expected from
the transaction :

Provided that in the case 6f loans to agriculturssts,
if compound interest iz charged, the court shall
presume that the inlerest 13 excessive.

(¢) In considering the question of risk, the Court shall
take into account the presence or absence of securi-
ty, and the value thereof, the financial condition of
the debtor, and the result of any previous transac-
tions of the debtor, by way of loan, so far ag the
game wera known or must be taken to have heen
known to the ecreditor.

(d) In considering whether a transaction waa substaatial-
ly unfair, the Court shall take into aceount all
circumstances materially affecting the relations of
the parties, at the time of the loan, or tending to
show that the transaction was unfair, including
the necessities or supposed necessities of the debtor
at the time of the loap so far as the same were
knowo, or must be taken o have been known to
the creditor.

(3) This eection shall apply to any suit, whatever its form
may be, if such suit is substantially one for the recovery of a
loan or for the enforcement of any agreement or security in respect
of & loan, or for the redemption of any such security,

(4) Nothing in this section shall affect the rights of ans;
traneferee for value who satisfies the Court that the transfer to him

The Madras Act of 1936 made the following amendments in this section. For
the text of the Act itself vide infra,

In sub-section(1) the words in italics were substituted for the following
words ;=" (i) that the interest is excessive: and (ii) that the transaction was, as
between the parties thereto, substantially unfair, the Court may exercise one or
more of the following powers, pamely :—"" = .

In sub-section (1) (iii) explanat:om} was added., .

Io sub-section (2) (b) the proviso in italics was. added

After sub-section (2) (4) the words * Explanation ; Interest may of itself be
sufficient evidence that a trabBaction was substant:a.ﬂy aofair ' were deleted.
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was bona fide, and that he had, at the time of such transfer, no
notice of any fact which would bave entitled the debtor as against
the lender to relief under this section.

For the purpose of this sub-section the word ' =otice’ shall
have the same meaning ag is aseribed to it under section 4 of the
Transfer of Property Act, 1882,

(5) Notbiog in this section shall be construed as derog&tmg
from the existing powers and jurisdiction of any Court.

NOTES.
Analogous law.—Section 1 English Moneylenders Act 1900.
Section 12 do. 1927,

Amendment.—In clause 1 (5} {iii) (¢): the word ‘twelve' was substituted of
the word 'six’, and in clause 3 the words inp italics were added by the amending
Act of 1926.

This section was amended in Madras in 1936. The words shown in italics
show the amendments. The original words of the section would be found in the
footnote. As to the effect of the Madras amendment, Vide notes in fra.

The Bnglish Moneylenders Act 1900 empowered the Courts to intervene in
cases where the interest was excessive, and the transaction was hard and uacons-
cionable, or is otherwise such that a Court of Equity would have given relief.
The Act did not give any indication of the facts and circamstances to be taken
into consideration for deciding whether tbe interes: was excessive, and the
transaction hard and unconscionable. The English Courts, had, however, in
the exercise of their equity jurisdiction prior to the passing of the Act, and in
applying the Act after it was passed, laid down certain principles for the
guidance of Courts. For example the decision in Pencione v. Higgins, (1905) 21
T. L. R 11 enunciated the following principles to be taken into consideration :—

The necessity of the borrower,

His pecupiary position.

The presence or absence of security,

The relation in whichk the moneylender stood to the borrower.

The total remuneration which the moneylender derives from the
whole transaction.

These principles have been embodied in the sectionitself in] our Act. Clauses
{a), (b), and {c} of subsection 2 indicate with sufhcient particularity the inquiries
to be made in order to find out in any given case whether the interest stipulated
for is excessive or not, and the transaction substantially unfair. These points
have to be determined by taking into account such matters as :

l. The financial condition of the debtor

2 The nature of the secunty ete.,



24 LAW RELATING TO RELIEF & PROTEICION OF DEBTORS [SEC:

3. The risk incurred by the debtor,
4, The extra amount not paid bui incorporated into the principal as
expenses etc.,
In the case of compound interest the periods of the rests,
The total advantage that may reasonably be expected to accrue to
the respective parties from the iransaction, Narendranath v.
Pabani Mandal, 52 C. L. ]. 73,

Section analysed.—The operative part of the section is clause 1. It says
that if the Court is satisfied that the transaction is substantiallv unfair, then the
Court may do all or any of the followipg things :—

o th

1. 1t can reopen the transaction, take an account between the parties,
and ascertain what sum is fairly due to the creditor,

2 It can reopen previous transactions provided that the previous trans.
action is relevant to or in any way connected with the existing transaction if sach
previous transaction bad come into existence within twelve vears prior to the
date of the existing transaction.

3. TItcaz revise or alter any security given, or agreement taken in rese
pect of the loan, and order the creditor, if he has parted with the security, to
indemnify the debtor in respect thereof,

Clause 2 is really a commentary on clause 1, and indicates the circum+tances
to be taken into consideration in concluding whether the interest is excessive, and
the trangaction substantially unfair. Clauses 3 to 5 specify within what limits
the Courts could exercise the jurisdiction conferred under clause 1. '

Has reason to believe.—The question as to whether the interest is usurious
or not must be considered by the court suo mocto even though the defendant is
exparte, or does not raise it,

Nanag Mia v. Igbal Nath, 1925 Cal, 392 ; Narendranath v. Pabani Mandal
52C. L. J. 73=(1930) C. 776 ; Mslls Conduit Investment Ld. v. Leslie & another
{1932) 1 K B. 233,

The provisions can be applied even though the defendant confesses judg-
ment, 5. P, R. M. Férm v. Maung Po Kya, 1 R, 580=192+4 R, 144,

The original section provided that in addition to the transaction being
substantially unfair, the interest must also be excessive. The question as to
whether a transaction is substantially sinfair and whether the interest is exces-
sive depends upon the facts and ciroumstances of each case. A rate of interest,
say 12 per cent, may be quite fair in one case while it may be excessive and
unfair in another case. In order to show the wide range of views which have
been held by Courts from time to time, we tnay cite the following instances :=—

Cases where the Courts have refused to interfere.—Mehtabra: v. Iq-
dalnath, 1930 L. 733.—In the absence of fraud or undue influence the terms
made by the parties should be given effect to under the Usury Laws Repeal Act.

Ram Singh v. Ibrahim , 1925 S. 136=78 1. C, 418,—Mere bardship is no
ground for interference in the absence of the creditor having taken undue
advantage of the debtor’s posmon. even if the transaction appears to be un-
doubtedly improvident.
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Agarum Tolaram v. Bhajanram, 1927 Lah. 158 = 8 Lah, 205, Ramakrishng
v. Herambachandra, 56 Cal 980. Din Mahomesd v. Bhadrinath, 1930 L.. 65=11
Lah.L J. 51t. A party must prove that the rate of interest agreed upon is
-unusual or excessive.

Narendranath v, Pabani Mandal, 1930 Cal 776=52 C. L. ]. 73 ; Nabinchan-
dra Dev v. Mi Robeya, 5 R. 619. Btipulatiop to pay 25% per annnm compound
interest with vearly rests is not unconscionable in the absence of proof of undue
influence.

Jawaya v. Mulraj, 1932 Lah. 252=13 Lah. 542. The mere fact that the total
interest claimed exceeds the principal is not, by itself, excessive.

Datip Narayan Singh v. Sharfunissa, 1929 Pat. 333. 15% per anoum in the
case of a mortgage is not by i1self excessive.

Nanun v, Lachman, 1935 Lah. 38. Where a principal of Rs, 23 with interest
added to principal once every three years, becomes Rs, 5250 in about 30 years
of running account, there is no ground of intervention under the Act although
the case may be a hard one

Ayaram Tolaram v. Bhajanram, 8 Lah. 205=1927 Lah. 158. Stipulation to
‘pay compound interest at the original rate if the party defaults in payment is
not unreasonable or unconcionable, 129% per annum is neither unusual nor
excessive.

Carringtons Ld. v, Smith, (1906) 1 K. B. 79.—A director of a publishing
company who had properties worth £9000 and who was earning a salary of
£ 1000 per aonum, and who owed only a debt of £ 150 although he was not
pressed by his creditors, borrowed from a money lender £ 150, repayable with
interest in monthly instalments. The interest worked out at 739, per annum.
He was an intelligent man of business, and clearly agreed to the transaction.
It was held that no case was made out far relief under the Moneylenders Act,

Rcading Trust v. Spero. (1930) 1 K. B, 492.—A man was carrying on a
‘business which was so speculative that the Banks would not give him credit.
He borrowed money from moneylenders at 609% and 80% per annum, Held that
there was no case for intervention by the Court. '* Where a man cf full under-
standing and in full possession of facts, for his own business purposes, contracts
to pay excessive interest, the Court will not relieve him, Tt is not encugh that
the interest is excessive. It must also be harah and unconscionable, though
high interest, may itself, serve as proof of harshness”. It was held in this case
that the moneylender had discharged the onus of showing that the transaction
was oot harsh or unconscionable,

We may also quote the following observations of CoucH C. J. which were
made before the Act was passed and which are still relevant. ''Can this Court
‘say that a contract to pay interest at the rate of 75% per annum ..... is one which
the courts ought to decline to interfere. If we were to Say that, it would be in
effect to say that the courts will not enforce a contract to pay interest beyond a
certain rate. Iam unoable to say what interest should be fixed. Looking at the
Tisk in lending money, at the many circamstances which in different cases may

"E induce a persom about to borrow money to agree to give a very high rate of
interest, benefits which he thinks he may obtain by borrowing the money in a
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particular quarter, considering all possible ciccumstances, I do net think that
the Court can undertake to say that a contract to pay interest at this rate is,
without other facts being shown, so hard or unreasonable that it should be
declared to be unreasonable.” Zebounnisa v. Brojendrq Coomar, 21 W. R. 352.

‘Cases where the Courts have interfered.—We will now cite another case
on the other side, 2 leading case on the subject decided by the House of Lords,
(1906) A. C, 461, In this case £ 2,000 was borrowed upon the footing of repay-
ing it together with interest £ 1,300 by twelve monthly instalments of £ 275, and
in the event of default of any one instalment, the whole amount due became
payable. The rate of interest worked out at 104 per cent if the instalments were
regularly paid, and at 418 per cent if the first instalment itself was not paid. Tt
was held that the transaction was inexplicable except on the footing that the
borrower who was a well-todo man was unfit to manage business, and that it
was hard and unconscionable, and the interest excessive,

" The section means that if there is evidence which satisfies the Court that
the transaction is harsh and unconscionable, using the words in a plain and not
in any technical sense, the Court mav reopen it provided, of course, that the
case meets the other condition required (i. e., that interestis excessive) A
transaction may f{all within this description in many ways. It may do so
because of the borrower's extreme necessity and helplessness, or because
of the relation in which he stands ta the lender, or because of his situa-
tion in other ways. These are only illustrations, and as in the case of fraud, it
is peither practicable nor expedient to attempt any exhaustive definition. What
tbe Court has todo in such circumstances, is, if satisfied that the interest or
charges are excessive, to see whether in truth, and in fact. and according to its
sense of justice, the transaction was harsh and unconscionable. Excess of
interest or charges may of itself be evidence that the transaction is harsh and
unconsciopable, and particularly if it be unexplained. If no justification be
established, the presumption hardens into a certainty’”. (LORD I.OREBURN,
Lord Chancellor.}

*'The Court must be satisfied that the transactjon is harsh and unconscion.
able, that is, unreasonable and not in accordance with the ordinars rules of fair
dealing. The rate of interest may be so monstrous as to show that, by itself,
there may be an 'inequality so strong, gross, and manifest that it must
be impossible to state it to a man of common sense, without producing
an exclamation at the inequality of it’. Even assuming that a man is in distress,
‘it is not every bargain which distress may induce one maa to offer, that another
is at liberty to accept.” (LoORD MACNAUGHTEN.)

" It will of course always be competent for the lender to show that,in
spite of the excessive rate of interest the transaction was,in fact, fair and
reasonable. In this case the transaction seems to me to be altogether inexplis
cable on any system of fair dealing. The borrower was solvent and known to
be solvent. The risk was trifling, the rate of interest extravagant, the clause ?f
forfeiture quite unnecessary for the protection of the lender, and extortionate in
its character ”” (LORD ATKINSON).

The cases above mentioned indicate that not much use would be served hy
giviog a list of all the decided cases on the suhject of usary. The question as
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to whether a particular rate is excessive or not canaot be decided spart from
the aitendant circumstanees. The Court must have regard to the prevailing rate
on similar traosactions in the locality, the nature of the dealings, and the period
during which the account has remained outstanding, in addition to the other
circumstances mentioned in the section. Ruldu Mal, Thakurdas v. Altah Ditta,
1927 Lah. 621=103 1. C. 531.

Kruse v, Seeley 1924) 1 Ch. 136.—A married lady gave a promissory-note
for £ 500 for a loan of £ 300, and agreed to repay the amount in 24 monthly
instalments. In defaunlt of payment of one instalment, the whole amount became
due with interest at one shilling per pound per month. She also pledged i{urni-
ture purchased 18 months before for £1,75). She was in extreme finaucial
straite. She made default in paying even the first tnetalment. Tt was found that
{f all payments had been duly made, interest would have been at 82¢4%. Held in
as much as the loan was not made on personal security only, but was adequately
secured by the goods pledged, the rate of interest which might not have been
regarded as necessarily excessive for a loan on persomal sccurity, became out-
rageous and extortionate for an advance spon good securitv. The Court gave &
decree for £ 300 and simple interest at 18%.

It is possible that the interest might be deemed excessive and vet the
transaction might not be deemed barsh and unconscionable. It is possible
that the interest might be deemed so extravagantly excessive as alone to satisly
the Court that the trapsaction was harsh and unconscionable, Poncionc v,
Higgins (1904) 21 T. L. R. 11, C. A,

An excessive rate of interest haviag reference to the nature of the risk and
other oircumstances is, in itself, prima facic evidence that the transaction is
harsh and unconscionable, What amounts {0 excessive interest is to be deter-
mined by the Tribusal in each case, the question of risk being a material matter
for consideration, Samwuel v. Newbould, (1906 ) A. C, 461,

Where the rate of interest is high the court may presume that the transaction
is substantially unfair, although there is no proof of undue influence. Muhar Als
v. Abdul Karim, 107 1, C. 742,

Unfair is not moral blameworthiness in the sense ol tricking the debtor.
Ev.n where no case ol overreaching the debtor is established, the court can
interfere, Nagcswara Asyer v. Ramanathan Chettrar, 1333 M. 468,

A young man of {0 years gave security and got a loan at 18% C. 1. with six
mounthly rests. He had quarrelled with his mother Held, the debtor was
hardly competeat to enter into the transaction, The Court granted interest at
187, with vearly rests. The court must have regard 1o the circumstances at the
time of the loan, and not in the light ol subsequent evenis, Mamladina v.
Sukhdeo, 1933 Nag. 224.

The moneylender is, between two fires, I{ the borrower is necessitous
sympathy is excited. If potit is argued a commercial rate of interest bas onlyv
to be exacted. As observed by Bacox the problem bhas through out been ** how to
grind the teeth of usury that it bite not 100 much ** and n sphe of the Usurious
Loahs Act and other "enactments no satisfactory solution has vet been renched.
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Elest of Madras Amendment.—After this smendmen!, most of the cases
decided under this section cease to have practical imporiance io Madras. The
general principles discussed in these cases, as to the circumstances which would
justify tbe Court in coming to a conclusion that a transaction is substantially
unisir aa between the parties thereto, would alone be useful.

The reasoo for this amendment is thus stated in the Statement of Qbjects
and Reasons:—

"On a review of the working of the Usurious Loans Act, 1918 {X of 1918)
in this presidency, it bas been noticed that the powers conferred on Courts by
the Act have not been utilized with aoy degree of uniformity, mainly owing to
the [act that the powers conforred by section 3 are discretionary, The Govern-
ment, after consulting the High Court, consider that it is desirable to make
the exercise of such powers obligatory on Couris, when circumstances justf.
{ying such exercise exist. The Bill is intended to carry out the object.
Similar legislation is in force in other provinces—See section 4 of United Pro-

inces Act XXIII of 1934 and section 2 of Central Provinces Act XI of 1934,

2. The opportuaity has been taken to make it clear that reliel should be
afforded if the transaction as bet«een the parties was substantially unfair, and
that such uniairness should be piesumed if the rate of interest oharged is
foupd to be excessive. The presumption is made rebuitable by prool of special
circumstances justi{ying the high rate of interest. Haviog regard to the fact
that mgrieulturista in this presidency are, as a class, unable to bear the burden
of loans st compound interest, provision has bLeen made in the Bill that if
compound interest is charged on loans advaonced to agriculturists, such inter-
est shounld be presumed to be excessive.”

The Madras amendment thus makes the following departure from the
.original enactment \—

{a) Under the origioal Act, the Court must be satisfied about two things,
vs%,, that the transaction is substaatially uofair between the partics thersto,
and that the iaterest is excossive. Thin latter condition is now done away
with ; thereforc in all cases where the Court comes to the conclusion that the
transaction was substaotially unfair, even though the Court may not be justis
fied io holding that the interest is excessive, the Court has beeu couferred
Jurisdiction 10 inter{ore,

(8) The use of the word " shall ' instead of *may ' has rendered it oblign-
tory on the Courts to exercise this power if circumstances justiflying such
erercisg evist,

{e) \Where the interest is excessive, aven if na other circumstance is proved
the Court shall presume that tbe trapsaction is  substantially unfalr
between the partics thereto (Under the original Act, the Court may presume).
This presumption is reburtable by the creditor,

(d) In the case uf loans to agricultarists, I compound interest is charged.
interest shall be deemed to be excessive. This presumption is irrebubtable,

Beopeniag old trasansticnas —Suppose 4 borrows from B Ks, 300 and
Agress to repay il together with interest Ks. 500 in 10 momibly iostalments ol
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100 each, the transaction would clearly he held to be usuiious. Supnose the
debtor pays 9 instalments, and does not pay the last instalment, and borrows a.
further sum of money, and for this and the balance due on the previous tran
saction a document is taken. If a suit is filed on this document, the Court cam
reopen the previous transaction and relieve the debtor of all excessive interest,
and make the creditor disgorge the excess amount paid by the debtor, If,
however, the previons balance of Rs 100 had not been tacked on to the subse.
quent transaction, the Court would not have the power to interfere,

The Court has power to reopen an old transaction that is closed, provided
it is relevant to or in some way connected with the existing transaction.

A closed transaction may be reopened even if there is no degeption or
pressure brought home, Mschaelsorn v. Nickols, (1910)26 T. L. R, 327 {E. E.
Digest, Vol. XV, page 216).

'Default ¢clause’.—T he usuai way in which creditors levy excessive interest
is to insert a default clavse providing that the entire amount is payable in the
event of 1the principal or a portion thercof not being paid on the due date. Such
clauses usually make it impossible for an ordinary person to say or calculate
exactly what rate of interest is being charged for the loan. They have been
held to be objectionable, and have been relieved against, Halscy v. Wolfe,
1915 (2) Ch, 330 at 334.

Decree of Court.—Jt is obvious that there should be a finality to the power
of Courls to decide if a transaction is usurious or not, Except where the
decres is directly under appeal, where a certain rate of interest has been upheld
and a decree obtained, it should not be open to attack either in execution or
collaterally. If therefore the amount due under & decree is tacked on to a fresh
advance, and a suit is laid for the amount so consolidated, the Court cannot
reopen the decree. That amount must be taken as final, If it is not possible
to reduce interest without affecting a decree priviously passed by a Court of
competent jurisdiction, whether inter parties or not, the Court cannot
interfere under this section, Ibney Huasan v, Gulkandi Lal, 1936 All. 611;
Ram Narain v, Mahmopd Hasan, 1936 All. 450 ; Vide also Cohen v. Jonesco,.
1926 (1) K. B. 119 and 1926 (2) K. B. 1.

‘Debtor and Creditor.'—The section does not dzfine the words debtor and
ereditor. In Saifn Prasad v. Sukhdvo, 1928 Qudh 396 (F. B,), a debtor was
defiaed as a person liable to pay money in a suit, and a creditor as a person who
has the right to recover money in the.guit, Transferees from debtors and
creditors would also be debtors and creditors within the meaning of the section
(Irbid),

The dMadras Debtors’ Protection Act defines the term * creditor’ as a per.
son who advances a loan (FPide post.)

Presumptions in cases of loans under Rs. 500.—This section must be read
with section 6-A of the Madras Debtors’ Protection .Act added under Act IV of
1936. This scction provides that in casc of lpans under Ra, 500 interest exgeed-
ing 9 % in the case of secured loans, and exceeding 15% in the case of unsecured
loans shall, until the contrary is shown, be presumed to be excessive, and the
transaction substantially unfair. Though the section applies only to loans under
Rs, 500 there is nothing t> prevent the court from applying the same principle
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‘to loans over Ra 500. Itisa well established principle that the larger the
amount lent the less is the yield of interest, and if, even in respect of loans under
Rs, 500 interest in excess of 9 and 15% respectively may be presumed to be
-excsssive, 4 fortipri, it would be so in the case of loans exceeding Rs. 500.

Allthe earlier cases under section 16 of the Indian Contraet Act under which
.courts have enforcer] the contract rates in the absence of proof of undue influence,
for example casos like Kirts Chunder v, Alkinson, 10 C. W, N. 640 ; Salish
Chunder Girs v, Hemchander, 29 Cal. 828 ; Mackintosh v. Wingrove, 4 Cal, 137 ;
though good law at the time when they were decided would,?it is submitted, be
no longer useful as precedents,

The {(ollowing observations may usefully be kept in mind, ‘‘You have to
consider all the facts, The Act was passed in the interest of those who borrow
from moneylenders. The more embarragsed a man’s circumstances are, the less
able is he to resist any terms which are cither suggested to, or imposed on him
by any person from whom he desires a loan. He will agree to almost anything
to get some ready money. DBut on the other hand you have to consider the
moneylender, Ile is often lending money on very indifferent security; in some
.cases on no security at all.” (SANKEY, J. in Glaskie v, Griffin (1914} 111 L. T, 712.)

No amount of legislation will prevent a clever moneylender from circam-
venting the Aot. A moneylender may pay only Rs. 50 but take a pronote for
Rs. 100 bearing interest at 15%. There is no means of knowing that anly Rs. 50
was paid, and a pronote carrying 15% interest would be perfectly fair. There
are ways and methods by which clever monaylenders could evade the law. Time
alone, and [orce of public opinion, must reform this class of monevlenders,

Sub-seotion (4).—' Bona-fide transferee wlthout notice ".—A transferee of
& mortgage which bore interest at Rs. 7-8-0 per cent per mensem, the transfer
being for Rs, 2,000 when the face value of the document was Rs, 5,000, cannot be
said to be a bona fide transferee, °'To say that he was not aware that the rate
was unconscionable is absurd’. The fact that a mortgape of the face value of
Ra. 5,000 is assigned for Rs, 2,000 must have put the assignee on enquiry as to
why the transferor was selling his interest at such a loss, Mohar Ali v. Abdul

Karim, 107 1. C, 742,

4. On any application relating to the admission or amount of a
Insolvency Pyo. Proof of n loan in any insolvency proceedings, the
cocdings, Court may exercise the like powers ns may be
exercised under section 3 by a Court in a suit to which this Act

applies.
NOTES.

Analogous law —Scction 3 of the English Moneylenders Act 100 and
section 9 of the English Moncylenders Act, 1927,

It is a general presumption of law that & Bankruptey Court could go behind
s judgment and inquire into the consideration for the debt sought to be proved
before it. The matter is thus explained by LoRu EsHER :—'Although by con-
senting to a judgment the debtor is estopped everywhere else from saying that
there is no debt due, although the judgment is bindiug on him by reason of his
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consent and of its being the judgment of the Court, yet no such estoppel is
effectual as against the Court of Bankruptey. The Court is not estopped by the
conduct of the parties, but it bas a right to enquire into the debt’, Ez parte
Lennox, 16 Q, B. D, 315 at 323

1f therefore, the Court could go into the consideration for the judgment-debt,
it could also, as a corollary, relieve the debtor against wsurious interest, and this
is what the section provides But it must be remembered that Courts would
not ordinarily go behind a judgment-debt unless the circumstances are suspi.
cious, Vide Cohens v. Jones Co,, 1926 (1) K B, 119; Exparte Revell, 13 Q.B D,
720; Exparte Anderson, 14 Q. B, D, 606 ; In re a debior, 1903 (1) K. B. 705,

Under section 9 of the English Moneylenders Act, 1927, if the debtor becomes
baokrup:, proof is admissible only at 5% per annum until all the other debts
have been paid in full. The moneylender is placed under a disadvantage, and
he is also required to give in his affidavit, full particulars of the actual loan
made, repayments, and all other particulars to enable the Court to arrive at the
actual nature of the transaction.

This is a salutary rule, and a similar provision may well be enacted in
India also.

THE USURIOUS LOANS (MADRAS AMENDMENT)
ACT, 1936

An Act toamend the Usuricus Loans Act, 1918, in its application
to the Presidency of Madras for certain purposes.

WHEREAS it 13 expedient to amend the Usurious Loans Aoct,

1918, in its application to the Presidency of Malras for the purposes
hereinafter appearing;

And WHEREAS the previous sanction of the Governer-General
has been obtained to the passing of this Act;

It is hereby enacted as follows :—

I. (1) This Act may be called the Usurious Loans (Madras
Amendment) Act 1936,

(2) It extends to the whole of the Madras Presidency.

(3) The provisions of this Act shall apply to all suits to
which the Usurious Loans Act, 1918 (hereinafter referred to as ** the
said Act”) would apply, and which are ponding on or are instituted
on or after the date of the commencement of this Act,
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II. In section 3 of the said Aot ;—

(i) In Sub-section (1) for the words, lettars and brackets
beginning with ** has reason to believe "’ and ending with * apy of
the following powers namely May ' the following shall be substi-
tuted, namely ‘' has reason to believe that the transaction wag, as
between the parties thereto, substantially unfair, the Court shall
exercise one or more of the following powers namely ;”

(ii) The explanation to the samse sub-section shall be re-
numbered as Explanation 1l and the following shall be ingerted as
Explanation [ namely :(—

" Explanation I :—If the interest is excessive, the Court shall
presume that the transaction was substantially unfair; but such
presumption may be rebutted by proof of special circumstances justi-
fying the rate of interest.

(iii) to clause {h) of sub-section (2), the following provisc
thall be added, namely :— '

" Provided thatin the case of loatis to agriculturists, if compound
interest 13" charged, the Court shall presume trat the interest is
excessive ;" and,

(iv) the explanation to clause (d) of the same sub-section
shall be omitted,



‘THE MADRAS DEBTORS' PROTECTION ACT, 1934
* [AcT No. VI oF 1935 ]
(As AMENDED BY MADRAS AcCT IV OF 1936.)

(Received the assent of the Governor, 16th January 1935 ; Received the
assent of the Governor-General, 6th March 1935.)

Ap Act for the protection of certain classes of debtors in the
Madras Presidenacy.

WHEREAS it is expediont to make provision for the protection of
certain clacses of debtors in the Presidency of Madras, and for thab
purpose to regulate the keeping of accounts by certain classes of
creditors ;

And WHEREAS the previous sanetion of the GovernorGeneral
has been obtained to the passing of this Act;

It ia hereby enacted as follows . —

Short title, extent 1. (1) This Aet may be called the Madras
and commencement.  Dyapiors’ Protection Act, 1934,

(2} It extends to the whola of the Presidency of Madras.

(3) It shall come into foree on such date as the Local Govern-
meut may by notification in the Fort St. George Gazette, appoinst.t

NOTES.

The object of the Act.—"'The business of moneylending, with which istwoften
associated the sale of jewels and articles of common ute, as carried on by certain
classes of moneylenders, is very unsatisfactory and places the debtors who are
largely drawn from the middle and working classes at the tender mercy of the
moneylenders. The need, ignorance, and illiteracy of tks debtors are being
exploited by certain classes of moneylenders to an unconscionable degree. A
certain class of the monevlenders, as a rule, never give receipts for the monies
they receive from the debtors, and they keep their accounts in a language and.
in a form which none but themselves can decipher or understand. Again the
interest charged is exorbitantly high and it is time a reasonable maximum ijs
fixed,

“The aim of this Bill therefore is to fix a reasonable maximum rate of inter-
est, to provide for the good 2and safe conduct of the business of certain kinds of
moneylending, and ‘ to secure as between certain classes of mouneylenders and

* The Act was amended by Madras Act IV of 1936,

+ The Act was brought into force on the 15th January, 1936. Vide G, O,
No. 4064 Law (general) dated Zlst December, 1935, Fort St. George Gasette
Part 1, page 1680,

3
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debtors, an improved system of keeping accounts which will give to the latter a
means of ascertaining periodically how their accounts stand and bow they are
composed.’ At the same time the Bill is cautious enough not to unnecessarily
barass the lender and restrict the facilities for credit. Also by excepting certain
classes of loans it expressly avoids interference with accounts connected with
trade and commerce. The penalties for non-compliance with the provisions of

the Bill are not hard, but reasonable, and just sufficient to meet the require-
ments of the case.

*“This Bill is practically the Punjab Regulation of Accounts Act of 1930
with a few necessary additions to suit local conditions.” (Statement of obfects
and Reasons.)

The substance of the Act may be summed up in the following words:—Cer-
tain creditors and pawnbrokers are enjoined to keep certain accounts, to issue
receipts for payments made by debtors, and to supply debtors with copies of en.
tries in their accounts, Non-compliance with these provisions is visited with
loss of interest in some cases, and disallowance of costs in others, Under section
6-A which was introduced by the Act of 1936, in the case of debts under the
value of Rs. 500, where the interest exceeds the rate.specified in the section,
viz., 9 per cent for secured loans and 15 per cent for unsecured loans, a presump-
tion of law is enunciated, a presumption rebuttable by evidence by the creditor,
that the interest is excessive and the transaction substantiallv unfair within the
meaning of the Usurious Loans Act.

The Act is applicable only to debts of less than Rs. 500. The object of the
Bi!l was, as we have seen, not to deal in a comprehensive manner with the
business of moneylending in general, but to remedy some of the evils associated
with certain classes of moneylending, and especially with loans advanced to
small borrowers who are generally drawn from the middle and working classes,
by professional moneylenders either without security, or on the security of
jewels and other articles, The Act assumes that these working classes and the
middle classes generally borrow sums under Rs, 500 and it is {or their protec-
tion thaw the Aet is intended.

There is, however, no reason why a distinction should be made between a
big borrower and a small borrower.  All borrowers need protection. Further
a large section of the middle classes usually borrow soms exceeding Rs. 500,
and to these persons no protection is afforded by the Act. The Act is new, and
no doubt guitable amendments would be made in the light of its working. It
may, however, be mentioned that the English Pawuobrokers Act, 1872, applies
only to debts of £ 10 and under, It is interesting to find that Mr, Basudev who
introduced the Debtors’ Protection Act has now introduced a Bill in the Madras
Legislative Council—Bill number 26 of 1936—for removing this restriction as to
Rs. 500, It is to be hoped that this Bill would be pdssed unanimously,

- 2. In this Act, unless there is anything re-
Definitions, . .
pugpavt in the subject or context,

(1) “bank” means s company carrying on the business of
banking and—
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(a) registered under any of the evactments relating to
companies for the time being in force in the United
Kipgdom or in any of the British Dominions, or in
any of the Colonies or Dependencies of the United
Kingdow, or in British India, or in any State in
Indis, or

{b) incorporated by an Aot of Parliament or by Royal
Charter or Letters Patent or by any Act of the Indian
Legislature ;

{2) "' compeny '’ means a company—

{a) registered under any of the enactments relating to
companies for the time being in forece in the United
Kingdom or in any of the British Dominions, or in
anoy of the Colonies or Dependencies of the United
Kingdom, or in British India, or in any State in
India, or

[b) incorporated by an Act of Parliament or by Royal
Charter or Letters Patent or by any Aet of thas Indian
Legislature,

and includes a life assurapes company to which the Indian Life
Assurance Compsanies Act, 1912, (VI of 1912) applies ;

(3) “co-operative society’’ means a society registered or
deemed to be registered under the Madras Co-operative Societies
Act, 1932 (Madras Act VI of 1932);

(4) "court’’ ivecludes a court acting in the exercise of
1ngolvency jurisdiction ;

(5) " ereditor '’ means a person, including a pawnbroker, who
in the regular course of business advances a loan and includes the
legal representative and the successor-in-interest whether by in-
heritanos assignmant or otherwise of tho person whe advanced
the loan ;

{6) "“interest "’ does uot include any sum lawfully charged in
accordance with the provisions of this Act by a creditor for or on
account of cost, charges, or expeunses, but save as aforesaid, includes
any amount, by whatscever name called, in excess of the principal,
paid or payable to a creditor in consideration of or otherwise in
regpaot of a loan ;

(7) " loan " means ap advance of mowey orin kind as
interest, being for a sum, or being of a value, of less than five



36 LAW RELATING TO RELIEF & PRUTECTION OF DEBTORS [SEC.

hundred rupees at a time in any one trenmsactiom, and iociudes
any transaction which the Court finds in substance to amount to
such an advance, but does not include—

(i) a deposit of money or other property in a Government
Poet Office Baving Bank, orin a bank, in a company
or with a co-operative rociety ;

(ii) an advance made by a bank, & company or a co-operative
society ;
(iii) an advance made by Government or by any person
authorised by Government to make advances in their
behalf, or by any loeal authority :

(iv) ap advance made by apy person bona fide carrying on
any businees, not having for its primary object the
lending of money, if euch loan is advanced in the
regular course of suech business;

(v) an advaoce mwade by a landlord to his tenant, by a lessor
to bis lesses, by one partber in cultivation or co-
sharer to another for the purpose of carrying on
agriculture ;

(vi) an advapce made ob the basis of a negotiable instrument
as defined in the Negotiable Instruments Aect, 1881
(xxVv1 of 1881) other than a promissory note;

(8) ** pawnbroker " means a person who carries on the business
of taking goods and chattels in pawn for a loan :

(9) " pawner " means a pergon delivering an article fer pawp
to & pawnbroker:

(10) ** prescribed " means prescribed by rules mado under this
Ach; and

(11) " principal ” means in relation to a loar the amount
actually lent to the debtor.

NOTES.

Clanse 5.—The dcfinition of the term * creditor * is exhaustive, It includes
his legal representatives, assigns, and successors-in-interest, whether 7xnfer
vivos or after death, The English Moneylenders Act excludes from the pro-
visions of that Act bora fide assignees for value without notice of any defeet
(in the debt, security or agreement asgigned) due to the operation of the Act, and
of any person deriving title under him, ifthese persons are not themselves
moneylenders. It was felt that, in India, seeing that the Act itself applies only
to debts under Rs, 500, if any such exception is recognised, even the small
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protection now attempted would disappear. The Act is intended {for the
protection of the small debtor, and for this purpnose the Act merely lays down
certain obligations on certain classes of creditors These ereditors should not
be enabled to nullify the provisions of the Act by assigning the debt to a third
party. With regard to the legal representatives of the creditor itis just and
equitable that those who inherit assets should inherit 1liabilities and
obligations  On principle there is no reason why an assignee should be exempt
from the operation of the Act, whether dona fide or otherwise.

Although the English Act excludes bonag fide assignees for value, at the same
time, section 16 of the English Aet of 1927 makes it obligatory on the assignor,
under pain of conviction, to give to the assignee notice in writing that the debt,
agreement or security is affected by the Act, and to give all further information,
80 as to enable the assignee to comply with the provisions of the Act (i. e.
relating to the granting of copies of the acoounts, the state of the loans, etc)).
Unless the assipnor is prepared to subject himself ta conviction ina criminal
Court, he would, in all cases, give notice to the assignee, and therefore, for
practical purposes there can be no such persons as bora fide assignees without
notice.

The English Acts throughout use the term* moneylender ., The Madras
Act uses instead, the term * creditor.’

The English Act definitely excludes from the term ‘moneylender’ a person who
carries on the business of banking, A certificate as a moneylender will not be
issued to a person who carries on banking business, (Section 2 (3) of the Act
of 1927), In India no such distinction is made. The Nagarathar community
are monevlenders as well as bankers, and the Act applies to them also,

Traders.—A trader may also, under certain circumstances, come within the
definition of a creditor, within the meaning of clause 5, Ordinarily a trader is
one who buys and sells goods, and therefore there is no need for him to make
loans, except casual advances, (As to this vide notes under clause 7). But often-
times constituents take loans from traders promising to bring in goods and
merchandise. 1If this practice is carried on on a large scale, these transactions
would be loans within the meaning of the section. The difference between this
1oan and the ordinary loan is that these will be discharged in kind whereas the
ordinary loan will be paid ¢ff in cash. Therefore these classes of traders will
also have to maintain accounts, and satisfy the requirements of sections 3 and 4.

* The creditor’ must be a person whao advances loans 'in the regular course
of business’. The question as to whether a loan is made ‘in the regular course of
business’ is not capable of definite ascertainment, Creditors will attempt to
evade the provisions of the Act by carrrying on some other business as well, aad
say that they are not lending in the regular course of business, It is to get over
this contingency that the English Moneylenders Act requires that a moneylender
should get himself registered. Itisa pity that the Madras Act makes no such
provision although the Bill introduced contained such a clause.

Kundanlal v. Ram Pratap, 1936 L. 479.—Where a plaigtiff admits having
advanced loans to a number of persons, but does not say that he advanced them
subsequent to 1931 {the Punjab Act was passed in 1930), there is no reason why
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he ghould not be held to have advanced these loans ‘in the regular course of
business’ within the meaning of tbe definition of the term ‘creditor’ in the Act.

Clause 6.—This is taken, word for word fram section 153 of the English
Act of 1927. Cf. also the definition of the term in section 2 (1} of the Usurious
Loans Act. ([Vide Dunn Tyust v. Feetham, (1936) \ K, B. 22 (C. A))

Co mmercial Credits Corporation, when they lend money on, say, a car,
deduct a commission of 2 to 3 per cent. This deduction would alse be
deemed to be interest within the meaning of this clause.

Clanse 7.—CJ. the definition of the term under section 2 (2} of the Usurjous
Loans Act, and the definition of *Moneylender’ in section 6 of the English
Moneylenders Act, 1900,

The object of the Act is, as mentioned already, to compel certain classes
of creditors to keep accounts in a prescribed manner so as to prevent fraud on
debtors, There are certain well known classes of persons who lend money or
make advances of money, but who are, under existing laws, bound to keep
accounts in a prescribed manner, whose accounts are audited pericdically, and
whose accounts are, under prescribed conditions, arvailable for inspection or
for taking copies. It is obviously unoecessary to bring these persons under the
Act. Sub clauses (i) to {iii}are cases of this kind and they are therefore excluded.
Sub-clause (iv) is intended to cover stray cases of advances by persons whose
main business is something other than moneylending. If, however these per-
sons make advances habitually, (e.g., a trader who is in the habit of advanciog
money against the delivery of merchandise) these persons will come within the
provisions of the Act. (Vide Notes under clause 5.)

Sub-clause (v} is intended in the interests of landholders and agriculturists
who do not carry on moneylending as such, but who may bave to advance
money periodically to tenmants and others, for improving the lands, for
purchase of manure etc, The Negotiable Instruments Act itself contains
provisions which safeguard the interests of borrowers under negotiable
instruments, Therefore sub-clause {vi} excludes these transactions also.

The exclusion of the various persons mentioned in sub-clauses (i} to {vi) may
fit in with the frame of the Act as originally passed, But by reason of the addi-
tion of section 6-A, one doubts whether the exclusion in respect of some of these
transactions is justifiable. Suppose some Banks lend in excess of 9 per cent and
15 per cent. Why should these tasnsactions be outside the scope of the Act,
It is pot impossible that some Banks may lend at usurious rates, This section
therefore requires to be suitably amended.

Clanses 8 and 8.—The definition is the same as that contained in the English
Pawnbrokers Act 1872, section 5. .
- Commission agents and mandi merchants who atcept goods from
constituents with a view to sell them or return them to the owners if unsold,
and who make advances upon these goods, and charge a small commission, are
not pawnbrokers within the meaning of this clause though they may have a
lien on the goods. An attempt was made in the Madras Legislative Council,
when the Bill was under discussion, to include these persons also under the
clause, but there was a large bedy of opposltlon to such a course, and the
attempt was givenup.. © U7 . B <o 7
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Although such persons are not pawnbrokers, they may well come under the
category of creditors within the meaning of clause 5. They advance loans in
the regular course of business against goods delivered or to be delivered,

A pawnis distinguishable from a lien in that in the former a special
property in the goods passes to the pawnbroker, while in the latter no right of
property passes to the person exercising the lien, but only a right to detain the
subject-matter until he is paid.

Clause 10,—For rules vide tnfra under gection. 8.

Duty of creditor to
maintain accounts 3. (1) Every creditor shall—-
and to give receipls.
(a) regularly record and maintain or cause to be recorded and
maintained, an aceount showing for each debtor separa-
tely—

(i) the date of the loan, the amount of the priocipal of the
loan, and the rate per cent. per annum of interest
charged ou the loan ; and

(ii} the amount of every payment received by the oreditor
in respect of the loan, and the date of such payment ;

(b) give to the debtor or his agent, n receipt for every sum
paid by bhim, duly sigued and, if vecessary, stamped, ab
the time of such payment; and

(¢} ob requisition in writing made by the debtor, furuish to
the debtor or, if he so requires, to any person men-
tioned by him in that bshalf in his requisition, a state-
ment of account signed by himself or his agent show-
ing the particulars referred to in clause (a} and also
the amount which remains outstanding on aceount of
tha priceipal and of interest and charge such sum as
the Local Government may prescribe as fee therefor,

(2) Notwithstanding anything contained in the Indian Evi-
dence Act, 1872, a copy of the account referrad to in clause (a) of
sub-section (1) certified in such manner as may be prescribed, shall
be admissible in evideace in the same manper and to the same
extent as the original account.

(3) A person to whom u statement of account has been furnish-
ed under clause (¢} of sub-sestion (1) and who fails to objeot to the
correctness of the accouunt shaill not by sueh fatlure alone be deemed
%0 have admitted the correotness of such.account.
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NOTES.

Bnalogous law.—Section 8 of the English Moneylenders Act, 1927. There
is however a slight difference between the terms of the two sections,

This and the succeeding sectiop embody the provisions which are intended
to protect the debtars. The provisions of this section are common to pawn-
brokers as well as ordinary moneylenders, The succeeding section deals exclu-
sively wilh pawnbrokers. The obligation that is laid under these sectioas is
that the creditors and pawnbrokers should maintain accounts giving full details
of the amounts advanced by them, and make copies of these accounts available
to the debtors, :

Sab-clanse (b).—A good deal of the difficulty in the matter of settling
accounts between small debtors and their creditors will be obviated in the
future. Every payment made by the debtor 10 the creditor will be supported by
a voucher in the handwriting of the creditor, and a real case of false accounts
will become a thing out of the ordipary.

An attempt was made in the course of the passage of the Bill in the Legisla-
ture to exempt creditors from the obligation of issuing receipts in cases where
the payment is endorsed on the document itself, It was felt that this will allow
scope for {raud., Oftentimes debtars do not take care to see that the payment js
endorsed on the document. In the second place there is nothing to prevent the
craeditor from alleging that the document or other instrument on which the
endorsement is made has been lost, and filing suits as if on lost instruments,
Oftentimes documents may not be available with the creditor at the time and
place where payments are made., In these eircumstances it is right that the
obligation to issue a receipt is laid in all cases. Even an illiterate deblor can take
the receipt to his literate friend, and verify whether the receipt is in order, There
will be no such possibility in the case of endorsements of payments on documents,
The receipt is to be given to the debtor. Ifthere are two or more debtors,
ritle 6 framed by Government (Vide under section 8) says that the receipt is to
be given to thes first named at the head of the account kept by the creditor. But
suppose the actual payment is made by the second named. It may appear at
first sight that in such a case also the receipt is to be given to the first named,
under rule 6. But it is not so. Rule 6 cannot override the provisions of
section 3 {1} (b) under which the receipt has to be given to the person paying the
amount. Rule 6 would therefore take effect only in cases where it is not known
which of two or more debtors made the payment,

Sub-clause {(¢}.—In the Bill as it emerged from the Select Commitiee, a
flat rate of annas eight was fixed for every statement of account. The state-
ment may consist of two lipes, or it may run to a page or two if the transaction
has been pending for a long time. Therefore a flat rate in all cases would be
disproportionate to the trouble which the creditor is put to in preparing the
statement. Further a flat rate of annas eight irrespective of the amount of the
loan may work out a real hardship. Therefore the rates were allowed to be
fixed by Government. Under the rules so framed a sliding rate is fixed. (Vide
Infra for rules),

Clause 2.—This clause says that if the copy of the account is certified in
the prescribed manner, it shall be evidence in the same. way as the original
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-accounts. Rule 7 framed by the Government prescribes tbe form of the certifi-
cate ; buj there is no obligation on the creditor imposed by any of the sections
-or any af the rules to certify the statement of account in the prescribed manner.,
The previous clause 1 (c) merely states that the creditor shall sign the statement
of account. This is obviously an oversight, and must be remedied by an
-amendment of the rules, ’

Clause 3.—The whole purport of this clause centres round the words 'by
stech fuilure alone.' All that the clause states is that sueh failure shall not
conclude the debtor from disputing the correttness of the account. It is only
a rule of evidence. A debtor, if he is a reasonable man, if he is a common sense
man, and a cautious man, will certainly communicate to the creditor his pro.
test if the account is incorrect, If he did not do so tke Courts wofild be justi-
fied in drawing a presumption that the accounts are correct. [3ut there may be
incapable, ignorant or illiterate debtors who, although they do not object to the
-correctness of the account, may be able to satisfy the Court that the accounts
are. as a matter of fact, not correct, This section would enable them to do so.

Under section 8 of the English Act of 1927 the statement of account to be
delivered to the debtor by the moneylender should contain the foliowing parti-
culars =—

1. The date of the loan, the amount of principal, and the rate of interest,

2. Amounts paid by the debtor (if any), the dates of payment, and the
dates on which the amounts paid fell due,

3. Amounts due and outstanding, the amounts of interest accrued and
remaining unpaid

4. Amount of any sum not yet due which remains outstanding, and the
date on which it is due, (Vide Appendix).

Under the English Jaw. the moneylender is also under an obligation te
supply the debtor with a copy of any document relating to any loan, or of
any security. There is no such provision in the Madras Act. This is a lecuna
.and must be remedied,

3. (1) Every pawnbroker shall regularly record and maintain
Additional acco- 8D account -m whieh, ip addition tP the partmul.ara
wunts to be maintain- referred to in clause(a) of sub-section (1) of section
ed by pawnbrokers. g 4o shall record or cause to be recorded.—
{(a) a full and detailed description of the article or of each of
the articles taken in pawn,
(b) the time agreed upon for the rcdemption of the pawn,
and
(¢) the name of the pawuer and, where the pawner is not
the owner of thearticle or of any of the articles pawned,
the name and address of the owaer thereof.

- (2) A copy of the entries in such account shall be delivered
by the pawnbroker to the pawner at the time of the pawn on
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tender of such sum as the local Government may prescribe as the
charge therefor. o

NOTES.

Analogous law.—Pawnbrokers’ Act, 1872, section 12, A
Under section 12 of the English Pawnbrokers Act and Schedule 111 thereto
the pawnbroker must keep a pledge book showing the following particulars :—

1. Date of redemption.

2. Profit charged.

3. The amoant of the loan,

4, The number of the pledge in the month.

5. Name of the pawner.

6. The address of the pawner.

7. The name of the owner if other than the pawner.

B. The address of the owner if aother than the pawner,

9. List of articles pawned as mentioned in the pawn ticket.

The pawnbroker must also issue a pawn ticket to the pawner. There are
also other provisions, (7{de Appendix.) The Madras Act iz much less strin-
gent than ihe English Act.

The section does not say anything as to the presumption ta be drawa about
the correctness of the copy of the entries in the accounts of the pawnbroker
delivered to the pawner. Itis obvious that if, at the time when the copy is
handed over to the pawner, he does not then and there object to the correctness
of the accounts such as, say,the description of the article, the weight and fineness
of the jewel or precious metal pawned, and so forth, the entries must be pre.
sumed to be correct and the pawner cannot afterwards be permitted to question
its correctness, If time were given to the pawner to say whether he accepts the
correctness of the entries or not, it will lead to all sort of difficulties. The
pawner may turn round and say, quite falsely, that he gave as pledge a quite
different jewel. 1t is therefore right that while a copy of the statement of
account delivered to the debtor by a creditor may be shown to be incorrect, the
entries in the rawnbrokers' accounts as evidenced by the copy delivered to the
pawner at the time of the pledge, must be conclusively presumed to be correct
if not objected to then and there. This matter was adverted to in the Legislative
Council when the Bill was under discussion, but it is a pity that it is not express-
ly stated in this section in the same manner in which the presumption is to be
negatived in the case of a statement of account of a creditor,

The English Act makes elaborate provisions for the sale of pledges by
public auction. [Section 19 and Sch. V to the Act], The Madras Act
does not mike anv such provision, On the other hand most of the
agreements rclating to pawns empower the pownbroker to sell the
pledges in public auction or private sale, This question was raised in the
Legislative Council. While on the one hand there is justification for insisting
on sales of pledges by public auctioneers, there is the fact to be borne in mind
that this will involve additional caost, and this is likely to wipe out what small
surplus there may be out of the sale proceeds after satisfying the loan..
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Anyway, the law relating to the business of pawn-broking is very unsatis-
factory, It is better that a comprehensive law to regulate and control the
business of pawn-broking is taken on hand, instead of piecemeal legislation in a
perfunctory manner,

Clause 2.—For Rules framed by Government vide section 8.

5. In the reosipt to be given under clause () of sub-gection {1)
Fi . of section 3, in the statement of account to be
igures im ac- i )

counts and receipts urnished under clavee (¢) of that sub-section and

;"m:gmlin Arabic i the copy of the entries to be delivered under

' sub-section {2) of section 4, the figures shall be
enbarad only in Arabie numerals.

NOTES.

In the Bill as originally introduced there was a clause under which the:
Government were to fix the *form, the script, and the numerals’ in which the
accounts were to be kept, It was felt that in view of the innumerable forms and
languages in which the accounts are kept, it might canse much inconvenience if
an uniform form or script is prescribed. Therefore the form and script were:
dropped, and the section makes reference to the numerals alone,

The Act places the pawnbroker in a more advantageous position than the
simple moneylender, Uader section 3 {1} {c} read with rule 4 of the rules framed
by Government under section 8, the statement of account to be [urnished by a.
creditor to a debtor bas to be in English or the chief vernacular of the locality,
and should be signed by the creditor or his agent. On the other band the copy
of the eatries in the pawnbrokers account to be delivered to the pawner under
section 4 may be in any script, and there is no obligation imposed in section 4
that it should be signed by the pawnbroker, It siands to reason and common-
sense that the pawner will not accept a copy not signed by the pawnbroker, nor
will it be reasonable to expect tbatthe pawnbroker wiil deliver an ubnsigned
copy, but a statute making provision for these matters must make things clear,
Wihen it expressly states that the statement oi accounts delivered by a simple
moneylender should be signed by the creditor or bis agent, (seotion 3}, it cught
to bave made a similar provision in the case of pawnbrokers' accounts also.

It may be that the legislature thought that, in as much as a pawabroker is
also a creditor within the meaning of section 2 (b)of the Act, the provisions
relating to creditors would apply equally to pawnbrokers. 1t would bave been.
better, to avoid doubts in the construction and interpretation of the sections, to-
have expressly stated in section 4 that the provisions of section 5 would apply to
pawnbrokers’ transactions also to the extent that they are consistent with the:
provisions of section 4,

6. (1) In abpy suit or proceeding relating to a loap, if the Court.
Penaity for non- finds that a orfaditor bas not maintained an
compliance  with BO00UDL A8 required by clause (a) of sub-section
sections 3 & 4. (1) of section 8 or by sub-section (1) of section 4,
he shall not be allowed his costs.
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(2) If & creditor fails to give to the debtor or his agent s
receipt as required by clause (b) of sub-section (1) of section 3 or
“to furnish, on a requisition made under ¢lause {¢) of that sub-section,
a statement of account as required therein within one month after
such requisition has been made, or if a pawnbhroker fails to deliver
to the pawner, a copy of the entries as required by sub-section (2)
-of section 4, he shall not be entitled to any interest for ths period of

the defsult. :
NOTES.

Analogous law.—English Moneylenders Act, 1927 section 6,

This section deals with the penalties imposed on the creditors for non-
-compliance with the pravisions of the Aet. This seclion difiers from the corres-
-ponding provision of Bnglish law. Under the English Monaylenders Act, if
the monevlender makes defavlt in complying with the provisions of the Act,

* he shall not, so long as the default continues, be entitled to sue for or recover *
any sum due under the contract, and iaterest shall not be chargeable in respect of
the period of default, and if such default is made or continued after proceedings
have ceased to lie in respect of the loan, the moneylender ghall be liable on
-summary conviction to a fine not exceeding five pouads for every day on which
the default continues.” Thus it is seen that the English Act is much more
stringent.

The penalty provided in the section is not merely for the non-maintenance
of the accounts referred to, but also for their non maintenance inthe manner
referred to (£. e. containing the particulars referred toin sectiens 3 and 4).
Now, the defect or irregularity may be either very material or immaterial.
Suppose, for example, ina pawnbroker’s account the time for redemption of
the jewel is not mentioned by inadvertence, but that in other particulars the
account satisfies legal requirements. This omission is, after all, not very
material, and vet under the secltion this will merit the same punishment as the
non-maintenance of accaunts, However, tha question as to whether the accounts
have been maintained as required is left for the Court to decide, and Courts
may ignore technical omissions, ar minor negligence. They would not attach
the same importance to them as to serious, deliberate, and intentional omis-
sions, or gross failure in the discharge by creditors of their duty. If it can be
shown that by a little oversight, an unintentiona! omission has been caused by a
person who is called upon to keep accounts in a particular form, the Courts
will not hold that the accounts have not been properly maintained.

In Simuons v, Rugsel Financieyrs, Ltd., 1934 (3) K. B. 487, the memorandum
of transaction set out the loan, the principal and the rate of interest, It also
set out the Bill of Sale as required by the Bill of Sales Act. Tt did not set out
when the loan was to be paid or when interest is to be paid, Held that the
meneylender had substantially complied with the provisions of the Act, and he
is not liable for any penalty. Vide also Mason Wood v. Greene, (1936) 2 K.B. 870,

The Actiis intended for the protection of the debtor, and the penalty
-provided in the se~tion is not very serious. In the one case he merely loses his
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costs, and in the other case he will pot be entitled to interest during the period
of his detault. If the creditor keeps proper accounts, and gives the proper des-

cription and the full details of the pledge, or of the loan, he has nothing to
fear.

6 A. (1) Il io any suit or proceeding relating to a loan edvanced

. after the commencement of the Madras Deahtors'
Mf::‘::':f’g:,m:.: Protection (Amendment) Act, 1936, itis found
loans. that the interest charged exceeds, in the case of a
secured loan, pine per ceut. per aonum simple

interest. and in the cace of an upeecured loan, fifteen per cent. per
arpum sin ple interest, the Court shall, until the contrary is proved'
preaume for the purposes of sections 3 and 4 of the Usurious Loans
Act, 1918 (X of 1918). thut the interest charged is excessive ard that

the traneaction was, as bhetween the parties thereto, substantially
uafair.

Eaplanation —1In the case of any loap so advanced, if compound
interest is charged and the amount claimed by the creditor by way of
such interes until the date of the ipstitution of the auit or proceed.
ing for the recovery of the loan exceeds the amount of simple interest.
caloulnted at the rate of nine per cent. per annum or fifteen per cent,
per aopnum, a8 the case may be, the Court shall draw the presumption
referred to io this sub-section until the contrary is proved.

(2) The provisions contained in sub-section (1) shall be without:
prejudice to the powors of the Court under sections 3 and 4 of the
Usurious Loans Act, 1918, (X of 1918), in cases where the Court has
reagon to helieve that the interest charged, though nct exceedivg nine
per cent. por annum simple ioterest or fifteen per cent. per annum
pimple interest, as the case may be, is excessive and that the trans-
sction was, a8 hetween the parties thereto, substantinlly unfair.

NOTES.

Analogous law.—Section 10 of the English Moneylenders aAct, 1927, This
section was added by the Amending Act IV of 1936, This section could more
properly have been added as an amendment to the Usurious Loans Acl. The

reason, apparently, why it has been tacked on to this Act is that this section
applies only to debts under Rs. 500.

The genepis of the section —The Debtors’ Protection Bill contained a
provision fixing the maximum rites of interest that could be charged on secured
atd unsecured loans. The Government opposed the clavse because at that time
they had been informed by the Government of India that they themselves would
introduce in the Central Legislature a Bill applicable to the whole of India.
Later on, however, the Government of India dropped the idea, and allowed the .
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Madras Government to introduce a Bil] suited to the conditions of the Provinces
(Purport of the statement of the Hon. Sir K. V., Reddy in the Council].

Effect of the section.—In ordinary cases, in order to invoke the jurisdic.
tion of the Court under the Usurious Loans Act, {he debtor has to prove that
the interest is excessive, and the trasanction substantially unfair. Under the
recent Madras amendment he has to prove that the transaction is substantially
unfair. This section makes an exception to this general rule. The effect of
this section is to throw the onus of proof on the moneylender to show that in
spite of the interest being in excess of the rate specified in the section, (9 per
cent simple interest in the case of secured loans, and 15 per cent simple interest
in the case of unsecured loans), the transaction is substantially fair.
[Vide commentary to section 3 of the Usurious Loans Act].

The section merely raises s presumption that a rate of interest in excess of
the rate specified is excessive, and that the transaction is harsh and unconscion-
able. The lender can rebut it by evidence. Reading Trust v, Spero, (1930)1 K,
B. 492 ; Indva Chandra Bag v. Hiralal Rong, 40 C. W, N. 696=1938 Cal, 127=
62 C. L. J. 545 : Mrilani Debi v. Harilal, 62 C. L. ]. 117=1936 Cal. 339,

The rate fixed in the English Act is 48%. In the original Bill the rate
proposed was 129% for secured loans, and 18% for unsecured loans. There was
an attempt to reduce the rates to 6% and 12%. It was, however, feared that
fixing too low a rate would dry up credit, that legislation of this kind is intended
for the benefit of the small borrower, and that if legislation goes too far, it will,
far from benefitting him, interfere with the credit facilities available to him, By
way of compromise the final rate agreed to in the Council! was 9% and 15%.

The Act does not, of course, say that the Courts shall allow only 9% or 15%,
as the case may be, and no more. DBut moneylenders would apprehend thata
Court would ordinarily not grant more than what the Act specifies, A man may
be very needy, he may not be able to offer very good security, and yet he may
be quite an hoaest persop in whom the moneylender has confidence, and the
mouneylender may be inclined to lend him if he is likely to gei interest at a higher
rate, and yet on account of the fact that the Courts may not enforce the higher
rate, the moneylender may not be willing to lend him the amount. Thus by
reason of the rate on unsecured loans being fixed too low, debtors in urgent
need of money would be likely to be faced with difficalty, The rate fixed in the
Act is, however, neither too high nor too low, and it is submitted, is suited to
conditions in the Madras Presidency.

The gectipn does not, of course, say that the Courts cannot, in the exercise
of their jurisdiction under the Usurious Loans Act, reduce the interest still
farther.

Clause 2 of the section expressly says so. But there is always one difficulty
in fixing a rate of interest in an enactment as fair and reagonable. Couris
are likely to view the rate either as a maximum or as a minimum. and this is
likely to work hardship in particular cases. For example suppose that the rate
fixed in a contract was 24%, and the Court holds that it is excessive, and the
transaction substantially unfair. In such cases the Courts have reduced the
interest to 99 and 12%., Now when, under this section, the Courts are enjoined
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to presums that an iaterest in excess of 159 is excessive, Courts may be tempted
to draw the inference, although the inlerence does not follow, that 15% is fai
and that it is sufficient if the rate is reduced to 15%5. Thus a small debtor wh o
prior to the enactment of this section bad the chance of a much lower rate
being fixed than 15% (in the case of unsecured loans), now stands the risk of
losing this chance. It is to be hoped that Courts will not {all into this error.

Ferner Jaffreys v, Pinto, 1829 (1) Ch, 401.—Although a rate of interest not
exceeding 48% does not carry the legal presumption that the transaction is
barsh and uncoascionable, yet where in addition the borrower gives a Bill of
Sale over his furniture of ample security for such repayment, a rate of 48% is,
in such circumstances, so excessive as to render the transaction harsh and un-
conscionable {or the purposes of section 1 of the Mopevlenders Act, 1900.

Moneylending is not a sin. The problem has throughout been, as observed
by Bacon, ‘ how might the tooth of usury be grinded that it bite not too much.'
No satisfactory solution has been arrived at, so far.

This section applies only to loans under Rs. 500, But the principle may
well be applied to loans in excess of Re. 500. [Vide Nates under the Usurious
Loans Act).

This section applies only to lqam made after the comme'ncernen't of this
Act, 4.¢., loans made on or after 158 January, 1936, [Vide S. 7].

7. Nothiog ocontaiced in this Act shall apply to any loan

_ sdvanced before the commencement of this
Savings.
Aot.

NOTES.

An Act is, as a rule, not retrospective. [Vide notes under section 2 of the
Usurious Loans Act.] This Actis therefore not retrospective. Therefore in
respect of loans made before the Act came inty force, the monevlender is not
under aa obligation to keep accounts as mentioned in section 3. The provi-
siona relating to the granting of receipts could, however, have been extended to
all loans, and the Act may also have required, creditors to enter in their books
payments made subsequent to the Act. The section whbolly excludes these loans
from the operation of the Act, the object being, as explained by the Honourable
the Law Member in the Council, to allow sufficient time to maneylenders to
adjusl themselves to the new conditicns,

It is interesting to find that in other Provinces the debtor gets much greater
protection. For instance in the Bengal Moneylenders' Act and in the Punjab
Relief of Indebtedness Act, thers are provisions analogous to sectioh 6 A of the
Madras Debtors’ Protection Act, But those provisions apply to all loans made
before the commencement of those Acts and aiter the enactment of the Usurious

Loans Act, 1918, THhe relevant portion of section 3 of the Bengal Monevlenders'
Act ig as follows :—

‘*Where in any suit in respect of any money lent by a moneylender after the
commencement of the Usurious Loans, Act, 1918, it is found that the interest
charged exceeds the rate of 13% per annum in the case of a secured loap, or 25%
per anaum in the case of an unsecured loan, or there is a stipulation for rests,
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at intervals of less than six months, the Court shall until the contrary is proved.
presume for the purpose of section 8§ of the Usurious Loans Act, 1918 that the
interest charged is excessive, and thaft the transaction was harsh aud unconseion-
able, and was substantially unfair,'

It has also been held that this section while it may not apply to a suit
which has been disposed of in the first Court and is pending appeal, will apply
to suits pending in the first Court when the Act cams into force.

Vide Brojendra Kumar v, Sushil Chandra. 63 Cal, 368=39 C.-W. N. 1213;
Radharance Dasya v. Kshetra Mohan, 40 C W. N. 409; Indra Chandra Bag v.
Hirala Rong, 40 C. W. N. 696= 62 C. L, J. 545=1936 Cal. 127; Mrilani Debiv.
Harilal, 63 C. L, J. 117=1936 Cal, 339 ; Mohana v. Chunilal, 1936 Lah, 678,
{A case on the analogous section in the Punjab Act).

These Acts also enact the law of Damdupat, For example section4 of the
Bengal Moneylenders Act is as follows:—" Where in any suit in respect of any
money lent by a moneylender before the commencement of this Act, itis found
that the arrears of interest amount to a sum greater than the principal of the
loan, the Court, unless itis satisfed that the moneylender had reasonable-
grounds for not enforeing his claim earlier, shall limit the amount of such
interest recoverable in the suit to an amount equal to the principal of the loan.”

8. (1) The Local Government may make rules not inconsistent
with this Act for the purpose of carrying out all

Rules. .
or any of its purposes.

{2) In particular and without prejudice to the generality of
the foregoing power the Loecal Government may make rules
prescribing—

(a) the sum which may be chargod as fee for a statement of

account, furnished ucder clause (c) of sub-section (1)
of section 3,

(6} the manner in which a copy of the account shall be
cortified for tha purpose of sub-section (2) of section
3, and

(¢) the sum which may be charged for a copy of the entries
in a pawn broker's aceount, to be delivered by the

pawnbroker to the pawner under sub-sestion (2} of
gection 4.

(For the Rules framed by Government sce pages followsing.]



RULES UNDER THE MADRAS DEBTORS'
PROTECTION ACT, 1934

Fort St. George Gazette dated 24th December, 1936, Part I, page 1680

In exercise of the povers conferred by sectton 8 of the Madras
Debtors' Protection Act, 1984 (Madras Act VII of 1935) the Governor sn
Council 1s hereby pleased to make the following Rules :—

1. (1) These rules may be called the Madras Debtors’ Protection Rules
1936,

(2) They shall come into force cn and from the 15th January, 1936.

2. In these rules unless there is anything repugnant in the subject or con-
text, ‘The Act’ means the Madras Debtors’ Protection Act, 1934,

3. (1) Every creditor shall keep a separate account in respect of each loan.

(2) The name and address of the debtor, and in the case of joint-debtors
of each joint-debtor, shall be entered at the head of the acsount,

(3) Every entrv in an account shall be dated with the date of the transac-
tion to which it relates and shall, as far as possible, be made cn such date.

(4) The accouat shall show the balance on account of the principal and
interest outstanding against a debtor on the 30th June and Blst December of every
year and shall alao show the balance outstanding on the date of any statement of
accouant prepared in accordance with clause (¢) of sub-section(1) of section 3 of
the Act.

4. The statement of account to be furnished to the debtor as well as the
receipt to be given to him ehall be in English or in the chief vernacular language
of the locality,

8. (1) {a) The statement of account shall be sent to the debtor by registered
post, acknowledgment, due, to the address given in the requisition made by the
debtor.

(b) In the case of joint-debtors, the statement of account shall, in the
absence of an agreement to the contrary, be sent in the manpner laid downin
clause (@) to the joint-debtor named first at the head of the account,

{2) Notwithstanding anything contained in sub-rule {1),where the debtor or
in the case of joint-debtors, the joint-debtor named fitst at the head of the
account agrees in writing to the statement beine delivered personally, it shall not
be necessary to send it by registered post.

{3) When a debtor or a joint-debtor takes personal delivery of the state-
ment of account, he shall ackowledge receipt of the same in writing. The debtor
or the joint-debtors, as tbe case may be, shall sign the acknowledgement, or if he
is illiterate, affix his thumb impression thereto.

{4) If the statement of account is sent by registered post, the production of

the postal receipt and acknowledgment shall be sufficient proof of the sending of
such statemeat.

4
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(5) The postal registration and acknowledgment charges incurred under
subrule (1) shall be entered in the account and shall be recoverable by the
creditor as if such charges were included in the loan, but no interest shall be
charged thereon.

(6) (&) The fee which may be charged by a creditor for a statement of
account furnished by him under clause (¢) of sub-section (1) of
section 3 of the Act shall be as follews :(—

(i} 1f the amount of the loan does not exceed Rs. 50 . 0 1L 0

(1i) If the amount of the loan exceeds Rs, 50 but does
not exceed Rs, 100 . 0 2 0

{iii} If the amount of the loan exceeds Rs. 100 but does
not exceed Rs, 300 w. 0 3 0

{iv) If the amount of the 1oan exceeds Rs. 300 but is less
than Rs, 500 .. 040

Explanation.—The fee shall be charged separately in respect of each loan
and each requisition, Thus the fee for the statements relating to two separate
loans of Rs. 120 and 360 will be seyen annas,

(b) The fee shall be recoverable by the creditor as if it were included in the
loan, but no interest shall be charged thereon.

6. Where there are two or more joint-debtors, the nreditor shall, in the
absence of any agreement to the contrary, give the receipt to the joint-debtor
named first at the head of the account or to his agent.

7. (1) No copy of an account shall be admissible in evidence under gub-
section (2) of section 3 of the Act unless it contains two certificates at the foot,
the first by the creditor himself or his agent, and the second by some other per-
son who has compared the copy with the original.

(2} The certificate of the creditor or his agent under sub-rule (1) shall be
in the following form :—

' I certify that the above is a true copy of the account maintained under
section 3 (1) (@) of the Madras Debtors’ Protection Act, 1934, for the loan of
Rs, taken by on (date) and that there are no alterations
or erasures in the account (except the following)”.

Bignature of creditor or his agent,

(3) The certificate of a person other than th: creditor or his agent
ghall be in the following form :—

"1 certify that I have compared the above copy with the original ascount
in the custody of the creditor, and found it to be correct.”
Signature
Dessgnatson
Address

8. The sum which may be charged by 2 pawn broker for a copy of the
entries in his account, delivered by him to the pawner under sub-section (2) of
section 4 of the Act shall be one anna.



THE MADRAS DEBT CONCILIATION ACT, 1936
[ACT NO. XI OF 1936]

AN ACT TO MAEKE PROVISION FOR THE SETIING UP OF DEBT
CONCILIATION BOARDS TO RELIEVE AGRICULTURISTS
FROM INDEBTEDNESS.

Racesved the assent of the Governor on the 29th February, 1936 and
that of the Governor-General on the 5th April, 1936,

Whereas it is expeaient ‘o relieve agriculturiste from indebted-
mess by amicable settlement between them and their craditors ;

And whereas the previous sanction of the Governor-General
has been obtained to the passing of this Act;

It i1 hereby enuacted as follows :—

Short titls, extent 1. (1} This Act may be called the Madras Dabt
and commencement, CODci“ﬂ-tiOﬂ Aot. 1936-

(2) It extends to the whole of the Presidency of Madras.

*(8) It shall come into foree on such date’as the Local Govern-
ment may, by notification, appoint,

NOTES.

8cope and purport of the Aet.—"On account of the unprecedented economic
depression prevailing in the country and the very low level of prices reached,
the position of the agriculturist has become very deplorable, The prices of
agricultural produce and of lands have decreased. The fall in prices is on an
average more than 50 per cent of the original value. It is well known that moat
of the ryots are heavily indebted. They also want money for agricultural
operations, The fall in prices makes it impossible for the ryots to discharge
their debts which remain at the same old level, The result is the creditors
themselves do not get their money and they are {orced to go to Courts and sell
the l1ands of the ryots. The present state of things leads to the lands being
sold at very low prices in the enfarced sales, which even ordinarily do not bring
a fair price. The creditor is anxious to get cash while the ryots cannot raise
it because of the low prices ruling in the market for his property. In many
cases the creditors will be very glad to forego a portion of their claim if they
can get cash in lump or in a few instalments. The Land Mortgage Banks, which
are being organiz:d for the purpose of enabling the ryots to redeem their pro-
perty are unable to help as the properties have depreciated in value and cannot
be sufficient security for discharging all the debts which really, taking into
consideration the present prices, have appreciated in value. If there is a
moderation of these debts on reasonable lines it will be possible for the Land

* The Act comes {uto foree on the 13t January, 1937—Vide G, O, No. 3602
dated 17-12-1936 —Fort St, George Gagzette, 22nd December 1936.
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Mortgage Banks to come in and save a large number of ryots. The ryots may
also be able to sell a portion of their property and save the rast, or in some other
way raise money to discharge the debts as moderated. In view of the present
conditions and the large number of sales of agricultural lands through
Courts in the ordinary way and very largely through Official Receivers, and
in some cases by private sales at very low rates, it is urgent that some measures
are adopted to provide for the moderation of the debts and saving the ryots, It
is necessary that urgent action should be taken as an emergency measure if even
a considerable body of ryots are to be saved, and the passing of the lands into
the hands of middlemen and professional moneylenders be avoided.

The Central Provinces Government introduced a Debt Conciliation Bill
as a Government measure and it was passed in the Council at the end of 1932
and received the assent of His Excellency the Viceroy in March 1933. That
Act applies only to agriculturists whose debts exceed Rs. 150. It provides for
the appointment of Debt Conciliation Boards consisting of 8 to 5 membere, all
nominated by the Government. A creditor or a debtor who wants the
intercession of the Board may apply to it. Notice is sent to all the creditors
apd the debtor, and they are brought face to face with each other. The Board
persnades the parties to come to an amicable settlement., If the creditors
to whom not less than 50 per cent of the debts are due and the debtors
agree to a settlement, that is recorded by the Board and registered, and
it has got the same effect as the decree of a civil Court, them it binds
even those creditors who have not agreed. 1In case there is no settle-
ment, the application is dismissed but the Board may issue a certificate
stating who in its opinton is the unreasonable party. In case it is of opinion
that a creditor is the unreasonable party he will not get the costs of his suit
when he files one in the ordinary way for recovery of his money, and from the
date of such certificate he will get interest only at 6 per cent per annum,

I have tramed the Bill on the very same lines and I have adopted mostly
the language of the Central Provinces Act.” (Statement of Qbjects and
Reasons).

The scope of the Act is very modest. It only brings into existence a
machinery to bring together the creditor and the debtor, (where the debtor is
an agriculturist within the definition of the Act) and makes them agree and
adjust their debts. It is expected that the persuasion and experience of the
members of the Debt Conciliation Board would induce them to adjust their debts,
1t does not purport to do anything more. There will be Debt Conciliation
Boards established in each district, and the Aet provides that applications may
be made before them by the debtor or any of the creditors requesting their
intervention. The Board meets and persuades the parties to come to a settle-
ment, and if creditors to whom not less than 50% of the debts are owing enter
into an amicable settlement with the debtor, and the other creditors do not agree,
then the properties which under the settlement are set apart for payment to the
oreditors who agree to the settlement shall be available to them exclusively,
and shall not be liable to be proceeded against by the dissentient minority.

During the pendency of the proceedings before the Committee the suits filed by
the creditors shall stand stayed.
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If the entire proceedings become abortive because a majority of the credi-
tors do not agree, then the parties are left to seek their remadies in the civil
Courts, and the stayed proceedings will be continued. The suits of dissentient
creditors may be continued by them in the civil Courts, or if thev have not so
far filed apy suits, they may file suits, and proceed against the person of the
debtor or that portion of the properties which has not been earmarked for the
creditors who have agreed before the Board 10 settle with the debtor. There
is a further disability imposed on these creditors. 1f the Board is satisfed that
the offer made by the debtor is reasonable, and that the rejection of the offer
by the creditors was unreasonable, (this applies not only in those cases where
the majority of the creditors agree, but to those cases also where no such
majority was forthcoming, and therefore the efforts of the Board were in vain)
the Board may issue a certifcate to the debtor to that effect, and in such a case
the Court, in a suit for the recovery of the debt, shall not allow costs, or any
interest on the debt aflter the date of such certificate other than 6% on the
principal. This disability applies to secured creditors also.

The Act does not otherwise interfere with the rights of persons who have
a mortgage or a charge. It deals only with unsecured debts, and at that, not
all classes of debts but debts exceeding Rs. 100 incurred by agriculturists,

It is also clear that the Act could be invoked in aid only in respeot of those
debtors who own some property. There are two ways of dealing with such
cases, The Land Mortgage Banks may intervene in those cases where the security
is sufficient, and it may pay off the creditors, itself getting payment from the
debtor in instalments spread over a period of years. If the property is not
sufficient to pay 16 angas in the rupee then the Board will have to distribute
the bulk of the property among the creditors by selling it, and leaving a small
surplus for the subsistence of the debtor. It is obvious that any settlement
under the Act should be ruch as to leave some surplus for the debtor. Other.
wise there is no meaning in a settlement. If the entire property is to be
given away to the creditors, it does not matter from the point of view of the
debtar, whether one creditor takes it away or it is evenly distributed among all
his creditors.

On a compilation it has been estimated that about 30 per cent. of the ryots
could be benefitted under the Act.

The Act appears to be a parallel piece of lLegislation to the Provincial
Insolvency Act, but there is no provisian for avoiding conflict between the two
Acts, There is considerable scope for conflict. Suppose 50% of the creditors
settle with the debtor through the intervention of the Board, and agree to take
properties @, b, ¢, then, as observed already, the others may proceed only
against the rest of the properties in execution of their decrees. But one of them
may, instead of going to the civil Court, file a petition in the Insolvency Court,
and if ao adjudication order is passed, the Official Receiver would be entitled to
take possession of properties a, b, ¢, also, and all the proceedings before the
Board would have been frustrated,

Bection 1 (3).—It is necessary that there should be sufficient time for
framing rules, and also for deciding the question as to whether each district
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should bhave one Board, or more than one, and also for selecting members of the
Board, before the Act could be brought into force. That is why the Act itself
does not fix a date.

2. In this Act, unless there is anything

Definstions. . .
7 repugonant in the subject or context—

(a}) 'lapdholder’ means a person holding land under a
Sanad-i-Milkiyat-i-istimrar, a zemindar, shrotriyamdar,
jagirdar or inamdar, a person farmiog the land revenue
under Government, aond a holder of any land under
ryotwari settlement or in any way subject to the
payment of revenue direct to Government ;

(b) ‘tenant’ means a ryot having a permanent right of
occupancy in his holding ard ipcludes a ‘kanamdar”
in Malabar and a ‘ Mulgeni’ tenant in South Kanara ;

(c) "agriculture’ includes horticulture, the use of land for
any purpose of husbandry inclusive of the keepiong or
breeding of livestock, poultry or, bees, sericulture and
the growing of fruits, vegetables and the like;

(d) ‘board’ means a Debt Comneiliation Board established
under sub-section (1) of scetion 3;

(¢) ‘creditor ' means a person to whom a debt is owing and
includes a co-operative society ;

(f) ‘debt’ means all liabilities owing to a ereditor, in cash or
kind, secured or unsecured, whether payable under a
deersc or order of a civil court or otherwise, and
whether mature or not, but shall not include arrears
of wages, land revenue or anything recoverable as an
arrear of lard revenue, rent as defined in the Madras
Estates Land Act, 1908, (Madras Act I of 1908) or any
mouney for the recovery of whiech a suit is barred by
limitation ;

(g) ' debtor' means a person—

(i) who earps his livelihood mainly by agrioulture or who is an
occupancy tenant or land-holder whether he cultivates the
land personally or otherwise : and

(ii) whose debts exceed one hundred rupees ;

() 'preseribed ' means presocribed by the rules made under
this Act;
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(¢) "secured debt’ includes mortgage-debt or any debt for
which there is security, lien or charge on Immovable
property created by deed. statute or otherwise;

(7) ‘secored ereditor’ means a creditor who holds for his
debt a security by way of mortgage, lien or charge on
immovable property created by a deed, statute or
otherwise.

NOTES,

Clause (a).—Sanad-i-Milkiyat-i istimrar is a deed of permanent property
granted to zemindars and proprietors of land under sections 2 and 3 of the
Madras Permanent Settlement Regulation XXV of 1802, after fixing a permanent
assessment on their property.

The term ‘zemindar’ would take in these holders of sanads. The word
zemindar literally means a landholder, and would take in some of the other
terms also, used in the section. The origin of these zemindars is well described
in the Fifth Report ; a discussion of it is beyond the purview of this book. For
our purposes it is sufficient to state that in their origin they belong to two
groups ; (1) persons who claimed descent from ancient Sovereigns of this
country, and who, during Mahomedan rule, were allowed to remain
in possession of their territory on tayment of a tribute, and (2) Officials
appointed by Mahomedan Rulers for collection of revenue, the territory being
divided between them into so many charges, aud each being held responsible for
the collection of the allotted quota, In course of time, as the power of the
Central Government weakened, these persons became semi-independent, and
began to claim proprietary interest in the soil, even when, originally, they were
merely intermediate landholders, or farmers of revenue on behalf of Govern-
ment, The permanent settlement during the time of the East India Company,
confirmed their possessions in perpetuity, and the jama or peishkush payable by
them was permanently fixed.

The ‘ryotwari system’ means the division of all arable land, whether culti-
vated or waste, into blocks, the assessment of each block at a fixed rate for a
term of years, and the exaction of revenue from each occupant according to the
area of the land thus assessed, Under this system the State is brought into
direct contact with the owner of the land, without the intervention of an inter-
mediate landholder such as the zemindar, (Scundara Raja Aiyangar’s Land
Tenures},

The term 'Inamdar’ would take in the 'shrotriemdar’ and the ‘jagirdar’. An
Inamdar is a person to whom land has been granted either free of rent, or on
favourable assessment. The grant is made either for their services, or for
their knowledge of the Vedas, Shrotriemdar are persons learned in the Vedas
or religious persons to whom such a grant has been made. Jagirs are pgrants
originally made during Mahomedan rule, and continued during British rule
also till 1822, to civil and military officers or to the relatives of Rulers,

Clause (b}.—An occupany ryot possesses in his land 2 heritable and aliecable
interest of a permanent character, Venkata Narasimha v. Dandamwuds Kolayya ,
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20 Nad. 299 ; but not the sole interest, Bodda Goddeppa v, Maharaja of
Vigzianagaram, 30 Mad. 155,

Clause (c)—The term ‘agricuiture’ is given avery wide meaning in this
section. In ithe Madras Estates Land Act the term was defined as inclading
only horticulture, and it was decided in Raja of Venkatagirs v Ayyappa
Reddi, 38 Mad. 736 ; Maharaja of Venkatagiri v. Rawi Reddy, 31 M, L ] 211;
and Seshayya v. Raja of Pithapur, 81 M. L, ] 214, that the term did not
include sylviculture (planting trees) or pasturing (raising grass for pasture).
It was held that the term had only its ordinary meaning, véz., raising of annual
or periodical crops through the operation of ploughing and sowing In King
Emperor v. dlexander Allan, 25 Mad. 627, which was a case under the Madras
District Municipalities Act, in construing the meaning of the term ‘agricultural
purpose’ it was held that the land on which potatoes, grain, vegetables ete, are
grown, as well as pasture lands are wused for agricultural purposes, In
Murugesa Chetty v, Chinngthambsi, 24 Mad. 421, where the meaning had to be
construed for the purposes of the Transfer of Property Act, it was held that
betel cultivation was an agricultural purpose, These decisions give the narrow
and wide definitions of the term, and we may usefully give them here,

Wide meaning,—The primary meaning of the term is the cultivation of the
ground (Century Dictionary)., In its general sense, it is the cultivation of the
ground for the purpose of procuring vegetables and fruits for the use of man
and beast, including gardening or horticulture, and the raising and feeding of
cattle and other stock { Anderson’s Law Dictionary ).

Narrow meaning.—Its less general and more ordinary signification is
the cnitivation with the plough and in large areas, in order to raise food for man
and beast, (Century Dictionary). That species of caltivation which is
intended to raise grain and other food crops for man and beast. (Anderson's
Law Dictiopary), The Oxford English Dictionary defines the term as the
science and art of cultivating the soil, including the allied pursuits of gathering
in the erop, and rearing live stock, tillage, husbandry, and farming {in its widest
sense }, It 1s rarely restricted to tillage. (Husbandry is the business of a
husbandman or farmer).

Horcticulture whick denotes the cultivation of gardens or orchards is a
species of agriculture in its primary and more general sense, Murugasa Chetty
v, Chinntathambs, 24 Madras 421. Horticulture includes floriculture (cultivation
of flowering plants) and arboriculture (cultivating trees and shrubs),

Agricultural land is defined in the Agricultural Rates Act, 1896 (59 & 60
Victoria) as follows :— Land used as arable, meadow, or pasture prounds,
cottage gardens exceeding } acre, market grounds, nursery grounds, orchards or
allotments, but does not include land occupied together with a house as a park,
gardens other than as aforesaid, pleasure grounds, or any land kept or preserved
mainly or exclusively for purposes of sport or recreation, or land used as a race
course, "’

A lease ofland as a vyard for ploughing cattle, or as a habitation far
agriculturists, or as a pasture for ploughing cattle, or for the purpose of storing
manure, or growing planis to be used as manure for agriculture, would all be:
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use of land for purpose of agriculture, Murugesa v. Chinnathambi, 24 Mad. 421
and a person engaged in these parsuits would be entitled to the benefit of the
Act.

The definition in the section is apparently taken from the defintion of the
term in the English Workmen's Compensation Act, 1900 {section 1 (3) and
section 20 of the Small Holdings Act,1892). Forestry is also expressly included in
the defirition in the English Acts. There is no reason why it should not have
been expressly included under the definition of the term, But the wide terms
of the section would take in forestry also.

Clause (f).—Debt does not include rent due to a zemindar from a ryot,
Debt as ordinarily understood is amount borrowed by the borrower for his
private purpose. Rent on the other hand is the money due to the [and holder
as his share of the produce of land, both being co-sharers, and as such it
differs from the ordinary conception of debt, Another reason for excluding
rent is that the zemindar or landholder has to pay peishkush to Government, and
this pefshkush is fixed on the basis of the rent roll of the estate, and this will
fall into arrear if the rent payable to him is liable to be interfered with under
the Act, Again the Estates Land Act makes the rent due to the iandlord a
charge on the holding and it is a secured debt and hence outside the definition
of debt.

Although the exclusion of rent from the definition of debt may be technical-
ly justified, it is obvious that the protection afforded by the Act to the agricul-
turist is thereby considerably reduced, On account of the extracrdinary {fall
in the prices of agricultural produce the rents due to zemindars have fallen
into arrears, just as the debts borrowed by the agriculturists from Sowcars or
moneylenders have also fallen into arrear. If the main question is that the
agriculturist should be relieved of indebtedness, he sbonld be relieved as much
from the former as from the latter. As itis, the Act excludes secured debts,
It excludes rent due to the landlord. It excludes kist due to Government.
One fails to see what sort of protection is afforded to the agriculturist. Indeed
it would lead to one class of creditors getting benefits to the exclusion of another
class, If sanetity of contracts could be encroched upon, and this is what the
Act does, one fails to see why the sanctity of engagements on which the rydt
holds land should also not be interfered with, if the object is to relieve tha
indebtedness of agriculturists.

Pannalal v, Baijnath, 1936 Nag. 145, — Debt includes any liabjlity for a
cash payment on account of net cash and compensation for equalisation of shares
under a partition decree, and sueh a decree-holder is a creditor under this Act,

Bapu Sakharam v. Shrinadan, 19 N.L.]. 16, 'Debt’ does not include a
liability that may be found due on taking accounts of village profits. A suit for
such accounts cannot be referred to a Conciliation Board.

* Shall not Include arrears of wages.'—The object of this provision is to
enable the wage-earner to sue in courts and get speedy relief.  If the Act should
apply to these wages also, wage-earners may be put to serious difficuliy., They
depend on wages for their sustenance. Once the application is made before the
Board, nothing can be done by any creditor until the proceedings come to a close,
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There is also the further risk that the amount due to him may be scaled down,
The very object of the Act is to scale down debts To scale down tha debt of a
wage-earner may regult in serious hardship., Thatis why the Act does not apply
to wages, There is no doubt the advantage, if the Act should apply, that he
need not go to a court of law, ho need not pav court-fee, or incur other expendi.
ture. On the whole, however, the advantage was felt to be in excluding wages
from the definition of debts.

Clause (g), Occupancy tenant. In view of the definition of the word
‘tenant ' in clause (6}, the word ' occupancy ’ in this clause seems to be
unnecessary.

Who earns his livelihood mainly by ageiculture. ([Vide notes under
clause {¢).] Cf. the {ollowing observations made in respect of the term
‘employed in agriculture’ uoder the English Workmen's Compensation Aot:—" [t
is not limited 10 persons mainly employed in the manual operation of tilling,
sowing. and reaping. A man empleyed in a farm may be mainly engaged in
bedging and ditching, and still he may be emploved in agriculture,” Smithv,
Coles, (1905) 2 K. B, 827.

The Act applies to debts exceeding Rs. 100. The reasons underlying this
provision are (1) the small creditors would be 'put to unnecessary trouble by
being asked to appear before the Board, praove their debts and take the chance
of getting only a dividend, and {2} there should be a lower limit to the amount
of the debts to which the Act applies so as to prevent alarge number of appli-
cations being filed before the Board, and thereby simply flooding the Board
with 2pplications

The Aot does not fix a maximum limit. The Bill fixed a limit of Rs. 25,000
but the Select Committee deleted jt. ‘The result is that the Act could be taken
advaniage of by the big agriculturist, ¢.e., the zemindars of big estates whose
income is five or six lakhs of rupees, althouzh the Act was intended for the
protection of the small agriculturist,

The Act extends not only to agriculturists who actually till the land bu
also to landholders who depend on land although they may not themselves be
cultivating it.

The Bill contained the ward ‘and’' instead of the word *ar’ in the definition
of the term 'debtor °. The change has considerably widened the scope of the
Act. A trader or merchant may not own a cent of [and, he may contract debts,
and subsequently if he becomes a landholder by purchasing some land, he
would come within the definition, and although he may not depend on land or
agriculiure, ke would be entitled to seek the protection afforded by the Act,

3. (1) The Local Government may establish a Debt Conecilia-
Establyshment and tion Board for any district or part of a district.
constitution o f Such board shall consist of a chairman and two
boards. members appointed by the Goveroment, The

chairman shall be s perscn who holds or has held ap office not lowar
in rank than that of a Subordinate Judge or a Deputy Collector. Qune
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at least of the members shall be a non-official. The Loecal (tovernment
may, for reasons to be recorded in writing, cancel the appointment
of the chairman or any member of the board, or dissolve any board
snd from the date of sueh dissolution the board shall cease to exist.

(2) The chairmav and every member of a board so establighed
shall be appointed for a term not exceeding bthree years. Such
echairman or member may, on the expiration of the period for which
he has been appointed, be again appointed for a further term not
exceoeding three years.

(3) A board shall have such quorum as may be prescribed.

(4) Where the chairman and members of a board are unable to
agree, the opinion of the majority shall prevail. Where the board
ig equally divided, the echairman shall have a casting vote.

{5) When a board is dissolved or otherwise ceases to exist, the
Loecal Government may, st any time, establish another board for the
area for which the former board was established and may declare the
board newly establishcd to be the successor in oftice of the board
which has ceased to exist and such board shall exercise all the powers

under the Act,
NOTES,

It is obvious that there should be more than one Board for each district,
According to the report of the Special Officer of the Government of Madras who
went into the question of rural indebted: ess, 83% of the agriculturists are in.
debted, and if all of them should seek protection under the Act, the Board would
simply be flooded with applications.

Clauses 3 and 3.—It would have been better if the quorum had been fixed
at three or if the quorum was to be two, then that the decision should be by a
majority of 2. The members of the Board would be honorary office-holders,
and it is possible that more often only two members sit to hear cases under the
Act, and if the rule of the simple majority should prevail, with a casting vote to
the President, the Board would virtualily become a one man Board.

4 (1) A debtor may make an application for the settlement of
Application for bis debts to the board established f(?r the !ocal
settlement between area within which he ordiparily resides, or if no
gﬁ?gﬂ: and his cre-  poard has been established for that local area, to.
' the board established for any local area in whioh
he holds immovable properby, if any, but he shall not apply to more
than one board.
(2) Unlees the debtor has already made an application under

sub-section (1), any of his creditors may make an application to a.
board to which the debtor might have applied under that sub-section--
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(3) If applications for the settlement of the debts of the same
debtor are made to more then one board, such applications shall, in
.accordance with rules made under this Act, be transferred to and
dealt with by one board as one single application.

NOTES.

This section defines the jurisdiction of each Board of Conciliation, Every
-application must be filed before the Board appointed for the area in which the
debtor resides. It is only if no Board has been established for that area that
an application could be filed before the Roard appointed {or the area in which
the debtor has property.

Sub-section, (2) would seem to suggest that if an application has been made
by a debtor before a Board,‘a creditor canpot in respect of the same debtor,
‘make an applicaticn to the same Board.

Sub-section (3} is intended to cover cases where a debtor lives or has proper-

‘ty within the jurisdietion of more than one Board.
5. Every application to the board shall be in writing and shall
) _ be signed and verified in the manner preseribed

Verification  of . .
application. by the Code of Civil Procedure, 1908(V of 1908),
for signing and verifying plaints,

6. (1) Every appiication made by a debtor toa board shall

Parti b . : .
statod 'E:"Z;Pffmf contain the following patticulars, namely : —

iton,

(a) a statement that the debtor is unable to pay bis debts;
(6) the place where be resides ;

(¢} the amount and particulars of all claims against him
together with the names and residence of his creditors
so far as they are known to, or ¢can by the exercise of
reasonable care and diligence be aseertained by him ;
and

(d) particulars of the debtor's property, both movable and
immovable (including claims due to bim), a specifica-
tion of the value thereof and of the places where the
same may be found, and details of any mortgage, lien
or charge subsisting thereon,

(2) Every application made by a creditor shall contain the
following particulars, namely :—

(a) the place where the debtor resides; and

(b) the amount and particulars of his claim against such
debtor.
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NOTES.

Analogous law.—The Act is a parallel piece of legislation to the Insolvency
Acts, and therefore analogous provisions are made with regard to the contents
and form of the application, It will be ohserved that the language is, except
for the omission of words and senteoces which are not consistent with the scheme
of the Act, almost identical with sections 12 and 13 of the Provineial
Insolvency Act.

7. The application shall be rejected if it does not comply with

Refection of appli-  any of the regquirements mentioned in sections
catson. 5 and 6.

The rejection of an application under this secticn shall not
preclude the applicant from making a fresh application.

NOTES.

Analogous law.—Tbe provision in this section is analogoms to Order 7
Rule 13 of the Civil Frocedure Code 1f the application is not entertained at
all because it is defective in form there could be no bar to a subsequent appli-
cation, Further the scheme of the Act is the settlement of debts by amicable
arrapgement, and parties should be enabled to do so at any time, To preveat a
person, simply because he has put in a first application, and it has been rejected
on technical grounds without any investigation, would not only work out hard-
ship on the parties but frustrate the very scheme of the Act.

8. (}) On receipt of an application under section 4, the hoard
Procedure on shall, unless it rejects the application under

application. section 7, pass an order fixing a date and place
for heariong the application,

(21 Notice of the order under sub-section (1) shall be sent by
registered post to tho debbor and creditors,

(3) If the applicakion is made by a creditor, the debtor shall,
on hit appearance, furnish the particulars mentioned in sub.section

(1) of section 6, and notice shall be sent to all the creditors specifiad
by him.

NOTES.

* Fixing a date and place.'—These words indicate that the Board may
tour within the limits of its jurisdiction and hold the required inquiry at a
place convenient to all the parties.

Notice is to be sent by registered post. The section does not say if it ahonld
be served personally. It is just and equitable that notice should be preseribed
to be served by post. The rules framed under the Act provide for this,

This notice is only a preliminary notice so that the parties concerned may,
if they desire, be present when the Board is making a preliminary enquiry as to
whether it is desirable, in the words of section 10, ‘to attempt to effact a settlew
ment.' [For form of notice, vide rules appended.]
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It would have been better if the section had provided that along with the
notice sent to each creditor a copy of the debtor’s application should be for-
warded. This would enable the creditors to know if the application includes
‘any bogus creditors, and this would guide them in deciding whether to appear
and contest other debts or merely have their own claim proved.

Dismissal  of 9. An application under section 4 may be dismissed
application. by the board at any stage of the proceedings—

(a) if, tor reaons to be stated in writing, the board does
not consider it desirable or practicable to effect a
settiement of debfs; or

(b) if, in the opinion of the board, the applicant fails to
pursue his application with due diligence:

Provided that, when such applicant is a oreditor, the board,
instead of dismissing such application, may substitute
the debtor or any other creditor, who shall therealter be
deemed to be the applicant for the purposes of this Act; or

(c) if tbe application includes a claim which, in the opinion
of the board, 1s collusive and intended to defraud
any creditor.

NOTES.

This section confers a discretlon on the Board to decline to proceed with
an application, The first ground specifled in clause fa)is very wide. It can
decline to proceed if it does not consider it ‘desérable or practicable’ to effect
a settlement. This can arise, énfer alég, under the following circumstances:—

1. The debtor may have no property which could be realised.

8. The properties ol the debtor may be quite ample to pay all
creditors in {ull, and the Board may well leave the parties to
their ordinary remedies in courts.

3. Insolvency proceedings may be pending against the debtor

Clause (b) merely enacts the power’ vested inevery judicial or quasi-
judicial body to dismiss proceedings for not prosecuting with diligence the
application presented before it.

Clause (¢} appears to have been intendedas a puunitive measure. Cbviously
this clause would be invoked in aid only after notice has been issued to the
creditors or the debtor, as the case may be, as the Board cannot be expected to
know if a claim is collusive or fraudulent, unless some parly raises such a
plea before the Board.

This clause as it stands may apply to a creditor’s applicationor a
debtor’s application. Ifa creditor has more than one claim against s debtor
and one of this is a bogus claim, the Board may well dismiss the application.
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So also in the case of a debtor’s application, Parties ought to place the truth
before the Board, and parties who come with unclean hands are not entitled to
the services of the Board.

10. (1) If, after examining the debtor, it is in the opinion of
Notice calling  the board desirable to attempt to effect a settlement
';fg:mcﬁgfz;sm:g between him and his creditors, a notice shall be
of debts. issued apnd served or published in the manner
prescribed, calling upon every creditor or the debtor to submit a
gtatement of debts owsed to such creditor by the debtor. Such
gtatcment shall be in writing and shall be signed and verified in the
manter prescribed by the Code of Civil Procedure, 1908, for signing
and verifying e¢laims and shall be submitted to the board withie two
months from the date of serviece or publication of the notice as the
case may be :

Provided that, if the board is satisfied that any creditor was,
for good and sufficient cause, unable to comply with such directions,
it may extend the period for the submission of his statement of the
debt owed to him.

(2) Subjeet to the provisions of sub-section (8) every debt for
which a statement is not submitted to the board in compliance with
tbe provisions of sub-section (1) shall be deemed for all purposes and
all cccasions to have been duly discharged.

(3) If & oreditor proves to the satisfaction of the board ora
eivil court that the notice was not served on him, or that he had no
kpnowledge of the publication thereof, or that for scme other sufficient
reason, he was unable to submit the statement, tho board or court
may revive the debt, if the creditor files av application in that behalf
within two months after he becomes aware of the proeeedings taken
under this section :

Provided that a creditor shall not be entitled to apply under
this sub-gection to the board and to a civil court simultaveously or
to apply to either the board or a civil court after having applied to
the other.

NOTES.

This section is analogous to sections 33 and 34 of the Provincial Insolvency
Act, This section states that 1f the Board entertains the application. and con-
siders it desirable to attempt to effect a settlement, the creditors shall be called
upon to prove their claims which shall be in the form of verifed s:atcments,
For enabling the Board to make a decision it may examine a debtor., The
exmination of the debtor at this stage would be concerned mainly with the value
of the properties and debts disclosed in his application, and the best way of con-
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verting the assets into cash, although, of course, there is nothing ta prevent the-
Board examining the debtor with regard to his past actions and prior aliena-
tions, if any.

‘Served or published in the prescribed manner.’—The words * in the
preseribed mgnner’ qualify both ' served’ and ' published.’ The section
therefore contemplates that rules will be framed prescribing in what cases
notices should be served and the manner of service, and in what cages the notice
shall be published, and the manner of the publication. Under the general law
service shall be personal, asfar as possible, unless it is not possible ta effect
such service.

Under the rules framed, the notice has to be ' served’ ie, personally,
served on each known creditor and has also to be '’ posted ' on the notice boards
of the Collector's office, the Taluk office, and the office of the Debt Conciliation
Board, and in a conspicuous place in the village where the debtor resides, and
in all the villages where the debtor may have property.

‘* Within two months'.—Under sub section (2) it is provided that claims not
submitted to the Board within the period fixed shall be deemed to be fully dis.
charged. This is a new presumption of law which the section enacts, and there.
fore creditors should have sufficient opportunity to prepare and submit state.
ments giving particulars of the debts, Two months would be fairly sufficient

for the purpose.

‘Submitted.'—1It is not clear if the statement cculd be sent by post, or if it
should be presented in person. Section 49 of the Provincial Insolvency Act
provides that it shall be sufficient if the proof affidavit is sent by post.

The form of the notire to he issued to creditors under this section appended
to the rules framed would, inferentially, suggest that it is sufficient if it is sent
by post. ‘The creditor is required to be present only when the statement is being
scrutinised, and when the Board is going to effect a settlement,

Neither the Act nor the Rules say what is to happen if a particular creditor
does not appear when his statement is being scrutinised. Section 12 {1) states
that the creditor must explain his case with regard to his debt. If heis not
present to explain his case, does it mean that the Board has to reject his debt
even if none of the creditors present or the debtor disputes the genuine-
ness or guantum of the debt. It would therefore have been better if the
rules had made provision for the issue of a notice to a creditor, after receipt of
his statement, for further proof of his debt in case of dispute.

Again the notice under section 16 states that the creditor must appear
on the day fixed by the Board for effecting a settlement. (Vide rules.}
The object of the Act being the amicable settlement of debts, it may be
argued that the actual presence of the creditors before the Board is necessary,
But a creditor may be willing to abide by the decision of the board, and to
accept the decision of the majority of creditors, and he should be epabled to
prove his debt, and signify his willingness to accept the decision of the majority
without being put to the expense and trouble of attending either in person or by
agent at every hearing of the Board,
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Sab-section (3} —As mentioned already sub-section {2} enunciates a new
presumption of law, The presumption being an irrebustable presumption of
law, provision should be made for cases where a creditor, by no fault of his,
has not been able to send a statement within the period fixed in sub section (2).
This sub-section therefore provides that the debt may be revived for one of the
following reasons —

{z). That notice was not setved upon him,
_{b). That be had no knowledge of the publication of the notice,
{¢). Other sufficient reason,

The wording of this seciion is very wide, and will cover all possible cases,
It follows the analogous provision in Order 9 Rule 13 of the Civil Procedure
Code. As sub-section (1) provides for notice being published, non-knowledze of
the publication is also made an additional ground for revivinga debt. In the
original Bill the words were * that notice was not served on him and that he had
no knowledge of the pubiication thereof, In the Legislative Council 'and ' was
changed to ‘or." The result is that a wide latitude is given to creditors, whieh
probably was uanforeseen. Letus take an instance where notice has been
ordered to be served as well as published. Suppose a creditor has na notice
served upon him but he hasknowledge of the publication ; or take the converse
case of his being served with notice but his not being aware of the publicatinn
of it. In both cases it would be unjust to permit the creditor to revive the
debt, Dut the language of the section, which enables a party to apply if onc of
the three conditions are satisfied, even though he cannot come under the other
two conditions, would enable the creditor to revive such a debt. It should

therefore have been made clear that the first two conditions respectively apply
to those cases where notice is prescribed to be served, or published, as the case
may be.

The words used in this sub-section are ‘sufficient reason.” The words
used in the Limitation Act and the Civil Procedure Code are ‘sufficient cause.’
It is submitted that the two phrases mean the same thing, and the cases decided
under these two enactments would be relsvant for construing this section also.
Two obvious instances may be mentioned. A man may be unwell, or he may
have gone out of India. He mav not have been able to submit his statement in
time. This would be sufficient reason within the meaning of this section.

* Month.’—The General Clauses Act [section 3 (33)] defines a month asa
month reckoned according to the British Calendar, It is not 30 days.

Proviao to the pection.—It will be found that under section 19 a Court shall
not entertain a suit in respect of a debt which is not proved before the Board,
and which is presumed to have become discharged, although the proceedings
before the Board may have become infruetuous. Provision has therefore to be
made for application to the Court, after the termination of the proceedings, or
before that, to the Board. Concurrent jurisdiction is vested in both the Board
and the Court, and fram the language of the section it would appear that the
Board may entertain the application at any stage, i.¢., even after it has dismissed
the application under section 17 on the ground that no settlement had been
arrived at within 12 months, 1t is difficult to see why the Board should be per-

5



66 LAW RELATING TO RELIEF & PROTECTION OF DEBTORS [SEC.

mitted to entertain an application after the proceedings before it have terminated.
The wording of the proviso would make it obligatory on the Board to dispese
of the application on its merits, even though it may have dismissed the appli-
cation for conciliation, or may be on the point of passing such a dismissal
order. The Board has no option in the matter. It cannot direct the applicant
to apply to the Court, because the last words of the proviso, which says that a
creditor who applies to one forum cannot apply to the other, would prevent the
creditor from presenting the application to the Court, once the application has
been made to the Board ; i.e,, once an application is presented to the Board.
The section should be amended so as to empower the Board to refuse to enter-
tain the application for reviver when the application for conciliation has been
dismissed under section 17,

* After having applied to the other.’—The last sentence in the proviso
merely enunciates the principle of Res Judécata, 1t says that if once an appli.
cation is made before one forum and it is unsuccessful, then the applicant
cannot invoke the jurisdiction of the other forum. The wording of the sentence
is not happy and may lead to difficulties. As observed, it obliges the Board to
go into the matter when it has no seisin over the subject matter. Secondly
where the application is not disposed of op its merits, as where the application
is dismissed for default, or where it is withdrawn by the party, the applicant is
precluded from applying before the Court. No doubt in the first case he may
present a revision before the Board itself. [Vide ssction 23}. In the latter case he
will be without a remedy. It may be stated that the applicant has only himself to
thank for having withdrawn the application.  But the Board does not function
as a Court, the proceedings before it do not have the foree of binding decisions
except in proceedings before the Board, [Vide section 12 and the notes thereomn)s
and there is really no purpose in preveating the applicant from applying to the
Court if the Board has not disposed of the application on the merits.

11. (1) Every creditor submitting a statement of the debts

owed to him in compliance with a notice issued

Procedure on sub-  under sub-section {1) of seetion 10 shall furnish,
missson of state- . .

ment of debts. along with such statement full particulars of all

such debts and shall at the same time produce all

documents, including entries in books of acecount on which he relies

to support his claims, together with a true copy of every such

document.

(2) The board shall, after marking for the purpose of identifi-
cation every original decument so produced and verifying the correct-
ness of the copy, retain the copy and retuarn the original to the
creditor.

(8) If any document which is in the possession or under the
control of the eoreditor is not produced by him as required by sub-
section (1) the document shall not be admiesible in evidence sgainst
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the debtor in any suit brought by the ecreditor or by any person
olaiming uonder him for the recovery of the debt :

Provided the board or the court shall have power to excuse for
valid reasons any default or delay in producing the document and to
graot reasonable time for producing th: same in auny proceseding
pending before it,

NOTES.

Order 7 Rule 18 of the Civil Procedure Code contains an analogous
provision,

In order to enable the Board to decide what debts are due by a debtor, all
the documents in the possession of the ceditor must be produced. If a creditor
produces some documents, and reserves others for being produced in Civil
Courts should he be put to the necessity of filing a suit, there will be no chance
of arriving at a finality in these matters, Therefore sub-clause {(3)enunciates
an important rule of evidence. It says that documents not produced before the
Board shall not be admissible later on in Civil Courts, Baut such a pznalty is
proper only where the document is sought to be produced for proof nf the debt
in a suit for the recovery ¢f the debt, and not in suits where the document is
sought to be put in for a collateral purpose. Therefore the section makes it
cclear that only in suits for the recovery of the debt which was the subject of an
enquiry before the Conciliation Board is such a document inadmissible.

The proviso is intended to safeguard creditors who were not able to
produce the documents for valid reasons.

Power of board to 12. (1) The board shall call upon the debtor
decide dispuie as . . . .
to the existence or 80d each creditor respectively to explain his case

amount of debts or  roaprding each debt.
«@ssets.

(9) It there is a dispute as to the existence or the amount of
tha debt due to any creditor or the assets of any debtor the board
may decide the matter after taking such evidence as may be adduced
by a!l the parties concerned and such decision shall be binding on
all parties in all proceedings before the board :

Provided that a docree of a civil ecourt relating to a debt shall
be conclusive evidence as to the existence and amount of the debt.

(3) The board shall prepare a complete schedule of the craditors
and of the assets and liabilities of the debtor.

NOTES.

*8Shall be binding on all paretles, in all proceediugs before the
Board.'—These words indicate that the Board is not functioning as a Court,
Its decisions are binding only in proceedings before {it, If it dismisses the
application after making an enguiry under this section and after framing a coms
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plete list of assets and liabilities, this list is practically waste paper. It does
not bind anybody. The parties must prove these matters over again in the civil
or ingolvency court where the question may arise, This result may be justified
on the ground that the enquiry is made for a specific purpose and when
that purpose is frustrated parties may be restored to their sfatus gquo
ante, But it will lead to complications in carrying into efiect the decisions
of the Board where the Board is able to effect a seftlement between the
debtor and hig creditors or a majority of them. Suppose the Board
rejects the claim of a creditor. Let us see what steps he could take. He
cannot clearly file any suit in a court so long as the proceedings are pending
before the Board., [Vide section 19 {(a)]. Proceedings before the Board cease
when (1} it dismisses the application, {2) when an agreemeut is reached between
the debior and all the creditors whose claims have been admitted by the Board,
or a majority of them, When the whole proceedings are dismissed the rejected
creditor can file a suit just like any other ordinary creditor, and the court can
allow tbe claim of the crediter, although, of course, the court will give great
weight to thé view of the Board rejecting the claim of the creditor. When
some settlement is arrived at, and the agreement provides for the payment of
the agreeing creditors from specified properties, the Act [rection 18 (3)] safeguards
their rights by providing that these properties shall not be available for the
creditors who have not settled until the debts of the settling creditors have been
satisfied. Butsection 18 (3) speaks of only two classes of creditors—a creditor
who has unreasonably refused the offer of the debtor (and this necessarily refers
only to those creditors whose claims have been admitted by the Board), and
creditors suing for the recovery of a debt incurred after the date of the agree-
ment. Thus a rejected creditor may file a suit and get a decree, and proceed
against the very properties set apart for the creditors who have settled
with the debtor. This is an anomaly which must be remedied.

‘A decree of a ¢ivil court shall be conclusive evidence.'—It is provided
that a decree of a civil court shall be conclusive evidence of the debt, and the
Board is precluded from going behind it, Under the bankruptcy law, the
insolvency court can go behind a judgment-debt in proper cases, It would
ordinarily oot do so unless there are suspicious circumstances, The Debt
Conciliation Act being a parallel piece of legislation, such a provision may well
have been inserted. As it is, the words are mandatory, and there is nothing to

prevent a debtor from suffering an exparte decree colluding with the creditor,
and the Board could not guestion such a decree,
13. (1) Bubject to rules made under this Act, a board may
Powey ofboard to  exercise all such powers connected with the
require attendance s Ly : :
of perscns and pro. UIOIMONING a'nd exanining _Of parties and wit-
duction of docu- mnesses.and with the production of documents as
ments. are conferred on a civil court by the Code of

Civil Procedure, 1908, (V of 1908).

(2) Apy person present may be required by a board to furnish
any information or to produece any document then and there in his
possession Or power.
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NOTES.

Sub-clause (2).—It substantially reproduces the words of Order 16 Rule 17,
‘Civil Procedure Code. The Board will have the powers of a court only for the

purpose of securing and examining witnesses, and the production of documents.
“The Board is not a court,

14. (1) If the creditors to whom morethan fifty per cen’s of
the total amount of the debbtor's debts is owing
Agreement of . .
amicable settle- come to an amicable settlement with the debtor,
ment, ils 789iStra-  gueh gettlement shall forthwith be reduced to
tion and ¢ffect, . i .
writing in the form of an agreement recording
the amounts payable to such creditors and the manuoer in which, the
agsets from which and the times at which, they are to be paid. Such
agreement if zonsidered equitable by the board shall be read out and
-explained to the parties concerned, and shall be signed or otherwise
authenticated by the hoard and the parties who have agreed to the
amicable settlement :

Provided that, when n co-operative society is one of such
creditors po settlement, in go far as it alfects the debts owing to
such society, shall be valid without the previous approval in writing
of the Registrar of Co operative Socisties :

Provided further that when a secured creditor does not agree to
the settlement, such settlemeunt shail not affect his rights to proceed
against the secured property.

(2) Ao sgreement mado under sub-section (1) shall, within
thirty days from the date of the making thereof, be registerad under
the Indian Registration Act, 1908, (XVI of 1908}, by the chairman of
the board in such manner as may be prescrihed and it shall then
take effect as if it were a deeree of a civil court and be executable as
-such.

(3) For the purpose of the registration of an agreement under
sub-section (2, the chairmau of the board shall be deemed to be an
officer of the Government empowered b0 execute euch agreement

withio the meaning of seetion B8 of the Indian Registration Act,
1908, (XVI of 1998).

(4) If, after the making of an agreement under sub-section (1),
apny debt is revived by the board or a civil court under sub-zsection {3)
.of section 10, the agreement and all proceedings taken in pursuapes
thereofl shall atand cancelled ; the application under section 4 shall be
deemed to have been received in the offlce of the board on the date
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of such reviver, and all the provisions of this Act shall apply in
respect of the application accordingly.

NOTES.

This was the most controversial section in the Act. Controversy ranged
over two topics. One was whether, and if so how far, compulsion may be
resorted to in arriving at a settlement of the debts. Suppose a majority of
oreditors agree, should the minority be compelled to accept the decision of the
majority, or should they be left to seek their remedy in the civil courts without
prejudice to the rights secured to the setiling creditors under the agreement
approved by the Board. The arguments against compulsion which ultimately
tound support with a majority in the council, mav be summed up as follows:—

(1) The whole schema of the Act is conciliation. The Board does not func-
tion as a court, not even as an arbitrator; it merely lends its services and its
experience in bringing the creditors and the debtor together and inducing them
to agree. If compulsion is used it would not be a Debt Canoiliation Act, but a
Debt Coercion Act,

{2) The insolvency courts are there to compel the minority to accert the
decision of the majority, and there is no purpose in setting up a duplicate
machinery,

(3) Tt will lead to oppression, The debtor may create bogus debts, and
cook up an artificial majority, and the honest creditor may suffer.
(4) In other Provinces where a similar Act has been passed no compulsion
is introduced.
The arguments on the other side may be summarised as follows :—

{1) The object of the Act is to relieve the agriculturist from indebtedness,
The object will not be achieved if only a portion of the debts is settled leaving
the other creditors to harass the debtor in civil and other proceedings. Accor-
ding to the repert of the Special Officer who went into the question of rural
indebtedness 829% of the middle class ryotls are indebted to an extent of 200
crores, in this Presidency, and partial relief is no good at all.

(2) Some sort of compulsion in an indirect form has been provided in the
Act, If creditors do not, unreasomably, accept the offer of the debtor, they are
liable to certain disabilities, such as deprivation of costs, and a portion of the
interest. (Vide-section 18)., Then why not push the principle of compulsion
still further.

(3) Proceedings before the Debt Conciliation Board are really quasi-insol-
vency proceedings. The Act is passed because the insolvency courts do not
function expeditiously, and a debtor would come before the Board only if he is
unable to pay his debts, There is no harm in really making the Board a riva¥
piece of machinery, doing business expeditiously and vesting it with powers of
effecting a complete settlement.

{4) Fraud will always be there, and honest creditors always stand the risk
of being defrauded in spite of safeguards.

With regard to the conciliation of mortgage debts, the main ground on
which their rights are not interfered with by the Act, is that persons-who have
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advanced money on the security of property in the hope that they would realise
their monevs to the fullest extent ought not to be forced to give up a portion of
their claim. The argument on the other side is that, bere again, the Act would
not achieve its purpose il mortgage debts are not scaled down, that s substan.
tial portion of rural indebtedness —indeed every substantial debt—is secured,
and that if sanctity of conmtracts could be interfered with by courts under the
Usurious Loans Act and the Debtors’ Protection Act, then why not the mortgage-
debts also be scaled down, After all what was pleaded was not a scaling down
of the mortgage-debts but a proper ascertainment thereof, according to the
economic value of money, If the price of agricultural produce has fallen down
to half of what it was at the time of the loan, the debt becomes doubled, and it
was argued that no injustice would result if the debt is halved in terms of mouney,
because in terms of commodities the creditor gets the amount lent by him and
interest. Logically the converse also must be laid, 1f the purchasing power
of money falls, the creditors should pro tanto gain in terms of money

Any wayv the result is that except for the indirect compulsion on all credi-
tors {secured and unsecured) with regard to the losing of interest and costs
provided for under section 18 (2) and the suspension of the execution of decrees
of unsecured creditors under S 18 13) no other compulsion is introduced in the
Act. Asto what has been done in other countcies on this question may be
gleaned from the following quotation ;—

* In South Australia it is laid down: ' No step shall be taken by any
mortgage grantee of any bill of sale, holder of a lien, or any other grantee or
any other form ol security over any property of the said farmer, to realize his
security.’ So also in New South Wales, when the Farmer’s Relief Act of 1932
was passed, the same point was taken into consideration. In New Zealand the
Act empowers the court to postpone action by the mortgagee for a periad up
to two years, to postpone the payment of interest on principal, reduce the rare
of interest, remit the whole or any part of arrears of inlerest or principal, or
postpone the right to sue for interest or principal, 5o also is the case in
Germany. Therea measure was intreduced for the purpose of ‘the gradual
extension af the protection of farmers and tenants against foreclosure and
distraint, so that the carrying out of forced sales was made practically
impossible,’ In New Zealand it becomes unlawful for the morigagee to
exercise any power of sale or entry into possession, or to issue any process of
execution on any judgment cbtained for moneys due under a mortgage debt
without first giving the mortgagee notice. In South Africa all bond holders and
creditors are asked to accept interest at the rate of 5% per annum on farm
mortgages so long as subsidy assistance is necessary. To provide for cases in
which bond-holders are unwilling to reduce the interest rate to 5 %, the Govern-
ment have taken power to levy a tax on every creditor of a farm mortgage equal
to the sum by which any payment received by him as interest on such mortgage
after 31st March, 1933 shall exesed 5 % per annum.'” [Mr, Mahboob Ali Baig in
the Legislative Counctl.] It may also be mentioned that in Bengal a Bill has
been introduced which deals with gecured debts alsa, subject to the coundition
that a Commissioner will be appointed by Government whosa permission is
necessary before the Board can take action under the particular section dealing
with secured creditors. ‘
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As observed already in the Introduction to this book, other Provinces are
ahead of Madras in regard to schemes {or the relief of indebtedness.

This section provides that if 50% of the creditors agree and settie their
debts, and the agreement is approved by the Board as equitable, the agreement
shall be registered and it will take effect as a decree of court,

The Act does not say haw the agriculturist is to be helped once an amicable
arrangement is come to. The special officer who went into the question of
rural indebtedness observed as follows :—"'If the agriculturist is to be saved,
the bulk of his standing debt at rates of interest ranging {rom 9 to 24% must be
paid off by some financing agencies (like Government or Co-operative Societies,
or Land Mortgage Banks) who at the same time will give the debtor agricul-
turists every opportunity of repaying from their income by charging interest at
as low rates as possible. and by collecting in easy instalments spread over a long
period of years.” Land Mortgage Banks have so far done very little to help the
agriculturist. Only about 6% of the debtors bave been helped by Co-operative
Societies, Unless therefore the Governmect come to their rescue by making
loans under the Agriculturists’ I.oans Act there can be no hope for the ryots, In
the course of the discussion of the Bill in the Madras Legislative Council the
Hon. the Law Member stated that under the Agriculturists’ Loans Act and the
Rules framed thereunder Government have agreed to do their verv bestup toa
maximum of Rs, 2,000 in cases where there is security, and where thereis a
possibility of the return of the loan. The maximum may also be increased in
the future, in the light of the working of the Act. (Vide, the discussion of the
tapic i the Introduction to the book),

The Board may, by agreement between the parties, provide that the amount
due to each creditor shall be payable in instalments.

Co-operative Society.—For definition vide section 4 of the Co-operative
Bocieties Act (Madras Act VI of 1932),

Where a creditor isa Co-operative Society, the previous approval of the
Registrar of Co-operative Societies is necessary before the settlement could be
binding on the Society. This is in accordance with the scheme of the Co-
operative Societies Act nnder which the Registrar has a deciding voice in all
important matters relating to the administiation of Co-operative Societies. It
is, of course, not 1o be expected that the Registrar will unreasonably withhold
approval if the Board considers that a settlement is just and equitable.

15. Ion any scheme of debt conpciliation under this Act such
Propertics exempt properties as are exempt from attachmeutlunder the
Jrom attuchment Code of Civi! Procedure. 1903,(V of 1908; shall not
not Lo baken tnfo o teken into account sad shall be left to the judg-
ment-debtor free from apy liability for his debts.

NOTES.

The object of this section is self-evident. It js obvious that what the creditor
could not proceed against in execution should be left out of account altogether,
in computing the assets of the debtor for the purposes of the Act. An attempt
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was made in the Legislative Council to leave some property to the debtor, by
providing that in addition to what the Civil Procedure Code prevents from
attachment, the debtor should be left 2 acres of wet land, or 4 acres of dry land.
It was pointed out that the debtor mav own only 2 acres or 4 acres as the case
may be, and if this is not to be taken into account, the creditors may have
nothing at all to proceed against. The matter has, iherefore, been left to the
parties themselves to settle amicably,

418 1o aoy socheme of debt conciliation under this Aect, no
. creditor shall be allowed a greater amount in satis-
Maximum amou- . « a . .
nt allowabte in faction of both principal and interest than twice
;‘:;:Sfﬂcﬁm of @ the amount of the principal and if the debt was
’ incurred before the first day of June 1933 twice
the amount due on the said date.

NOTES.

This section attempts to enunciate the rule of " Damdupat’ to a limited
extent It declares that with repgard to debts incurred on and subsequent to
1—6-—33 the interest shall not exceed the principal. Inrespect of debts incurred
prior to 1—€—33 the principal is taken to be the amount due on 1—6—33, If a
pronote was taken for Rs. 100 say, 12 years ago, and if by repeated acknowledg-
ments it is kept alive and the totz] ecomes te [Rs 1,000 it would obviously be
unfair to say by a legislation of 1936 that the creditor shall receive onlv Rs. 200,
That is why a time limit bas to be fixed. The date 1-—-6—33 has apparently
been fixed as approximating to three years from the date of passing the
Act,

Thavanai Loans.~—It is usual in the case of Nattukottai Chetty Bankers to
charge thavanai rates of interest. At the end of every 2,3,6, 10, or 12
months, interest is added to principal and compound interest is calculated.
These thavanai Joans also would come under the section, The principal would
be the original amount lent, or the amount of principal and interest due on
1—6--33, and not the renewed debt which includes interest also.

On account of the economic depression which has set in since 1929, the
price of land and of agricultural produce has considerably fallen. The
economic value of the rupee has considerably varied. The agriculturist com-
put:s money only in terms of grain or other commodity that he produces. If
at a time when he borrowed, say, Rs. 100, paddy was sclling at B measures per
rupee, in terms of paddy he borrows only 800 measures of paddy. But if later
on, prices fall, and paddy sells at 16 measures per rupee, then he should be
liable to pay only Rs, 50 and not Rs., 100. 1f this economic value of the
rupee is not taken into consideration, the debt bec mes doubled. The Act does
not make any provision for computing the value of money in this manner; but
-under section 14 when an amicable arrangement is entered into, this point will
.no doubt be taken into consideration, This matter will be relevant under
-section 13 also,
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17. 1! oo amicable settlement is arrived at under sub-section

Power of board to (1) of section 14 within twelve months from the

dismiss  applica- date of the application under secbion 4, the board
tion, shall dismiss the application.

NOTES.

It iz obvious that there should be a time limit within which to arrive at a
settlement, Proceedings cnnnot be pending indefinitely.

12 months is fixed as the maximum time limit, and it is to be computed from
the date of the application under section 4. It would have been better if the
period was to have been computed from the time when all parties had entered
appearance. It is quite a ugval feature in civil courts, where there are a large
number of defendants, to find that it 1akes as much as a year, sometimes, to serve
notice on all parties. If parties should die during the pendency of proceedings,
fur:her time would be pecessary for bringing in legal representatives. No doubt
under the Act notice has to be sent by registered post, and not much time would
be taken in effecting service of notice on creditors. But creditors may live in
far off places, and it may therefore happen that in particular cases there is
barely time for all the creditors to meet and effect a settlement. In any case it
would have been better to add a proviso to the section empowering the Board:
to extend the time limit in proper cases, for sufficient cause.

18. (1) Where, during the hearing of any application made
Grant of certifie under section 4, any creditor refuses to agree to
cates in yespect of nn amicable settlement, the board shall, if it is of
ceriaim depts. opinicu that the debtor has made such creditor
a fair offer which the creditor ought reasorably to accept, grant the
debtor a certificate, in such form as may be prescribed in respect

of the debts owed by him to such creditor.
The board, in coming to a decision whether the offer made is

fair or not, may take into consideration—

(i) the fall or rise in the value of land and its produce,
in the locality ;

(ii) the amount of consideration actually received ;

(ili) the reasobableness of the rates of interest ;
{iv) the onerous conditions, if any, subject to which the
loan was granted ;

(v) whether at any time, the creditor or the debtor was
offered settlement of the debt in full or part and
if s0 what the terms were, and

‘vi, any other particulars which tbo board tbinks it
desirable to take into account, '
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(2) Where any creditor sues in a civil court for the recovery

Powsr of court to  ©f n dobt in respect of which a cortifionto has heen

f'::?’fﬁ':’ cost  or uranted under sub-scction (1), the court shall,

’ pot-withstandiog the provisions of any law for

the time being 1n forco, not allow the plaintifl any costs in such suit,

or any interest on the deht uliter the date of sush certificate in

excess of simple interest at 6 per cent per annum on the principal
amount due on the date of such cortificate.

(3) Where ufter the registration of an agroemont under
Decrees in suits Huh-iflectlon (2) of section 14, mny unsccured
after vegistration creditor sues for the recovery of u debt {other

obf‘:z:“"";"’ not (0 than a debt incurred suhsequent to such agree-
¢ cuted. N + g
ment) in respoot of which a oertifiosto hus been

graoted uoder sub-section (1) or uny oreditor sues for the recovary
of a debt incurred aftcr the date of such agreement, any ecrce
passed in such suit shall, notwithstanding anything contained in the
Code of Civil Procedure, 1908, (V of 1908), not he executed us
againsy the nesets, if any, set apart in the agreement for the satis-
faction of the agreoed dehts until ull amounts recorded as payable
under such sgreement have hesn paid.

NOTES.

This section provides that where the debtor has made a reasnnable offer—
reasonable in the opinion of the Hoard—and the creditors do not agree, the
Bnard shall graot a certificate to that effect, and the result is that although the
proceedings before the Board may terminate, the civil conrt which en'ertains
the suit to recover the debt shall not allow cosls or interest exceeding 67, on
the principal tfrom the date of the certlficate. ‘This applies to secured creditors
also.

If the entire proceedings before the Board should have bhecome futils
hecause a majority of creditors bave not accepted the offer which the Board
considers reasnnable, then all the creditors would be faced with such a certlficate.
A fortiors, it wil] be no in the case of » minority where a majority has been
found agreeable to the offer.

The facts which the l3oard has to take into aceount in deciding whether the
offer is reasonable i3 dercribed with sufficient particularity in the section. The
certificate may be produced by the dehbtor even after the suit Is filed, but before
decree ja passed. Sukhial Modhi Baniye v, Damrod Canesh. 1935 N, 43,

Kuudanlal v. Ram Pratap, 1930 Lah 479.~As the Court is bannd to refuse
cnsts if the cate falla within the purview of the sectinn, the order refusing costs
is a substantive order, and an appellant, if be wants to question it, must pay
court-fee on it. 1o such a sult, the question of costs star-s on & different basis
from that of other suits.
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The section applies not only to suits which may be filed by creditors after
infructuous proceedings before the Board, but also to suits instituted already,
and which have been stayed under section 25.

Clause 3,—~This clause provides that the properties set apart for the
majority of the creditors who settle with the debtor and whose settlement is
approved by the Board and is registered, shall be applied in the first instance
towards the satisfaction of these debts, [Vide notes under section 12 for the
-cumulative effect of sections 12 & 18 (3)].

Bar of civil suits. 19. No civil court shall entertain --

(a) any suit in respect of —
(i) any matter pending before a board, or

(it} the validity of any procedure or the legality of any
agreement made under this Act, or

{iii}) the recovery of any debt recorded as wholly or partly
payable under an agreement registered under sub-
gection (2) of section 14 from any person who, a9 a
debtor, was party to such agresment ; or

{iv) the recovery of any debt which has been deemed to
have been duly discharged under sub-section (2} of
section 10, except a debt which is revived under sub-
section (3) of that section ; or

{b) any application fo execute a decree, the execution of which
is suspended under sub-section (3) of section (18).

NOTES.

This section is a corollary to sections 4, 14 aod 18 It gives a certain
amount of finality to proceedings of the Board, and ensures that during the
pendency of proceedings before it, Civil Courts shall not deal with the same
matters. All debts to which the Act applies must be proved before the Board,
and whether the proceedings before it result in an amicable arrangement or not,
any debt in respect of which a statement has not been submitted to the Board
under section 10 (1) shall be deemed to be discharged, and no suit will lie in
respect of it unless the debt is revived as provided for in section 10 (3).

The Act does not provide for cases where there is likely to bz clash between
this Act and the Insolvency Act. As observed already one creditor may
suspend the entire proceediogs before the Board by filing an insolvency petition
against the debtor. This matter must be dealt with by suitable amendment in
the light of the working of the Act,

Clause (@) of section 19 merely states that a Civil Court cannot entertain a
suit in respect of 'any matter pending before the Boayd'. Is a claim of a creditor
for admission of his debt, which is rejected, to be deemed 'pending’? It is sub-
mitied that the answer should be in the negative, and that there is nothing to
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prevent the rejected creditor from filing a suit in the Civil Court and getting a
decree, Let us however givea very wide meaning to the words, and agsume
that a suit would not lie 57 long as proceedings are pending before the Board.
After the proceedings terminate, this rejected creditor is in the same position:
as an ‘admitted’ creditor who does not agree to a scheme of conciliation. Like
the latter he can file a suit for the recovery of his debt. (Vide also notes under
section 22).

Bapu Sakharam v. Shrinadan, 19 N. L. J. 16.—Civil Courts are the
only authorities having jurisdiction to emquire into an issue as to whether a
special tribunal (such as a Debt Cenciliation Board} acts within its powers or
not,

Sab-gection (4).—Whena creditor does not submit a statement under
section 10 (1} his debs is deemed to be discharged. Consequently the settlement
is effected only in respect of other debts, and they alone are taken into considera.
tion in distributing the property of the debtor, and in fixing the amount due to-

each creditor. When a debt is revived it is obvious there must be a de sopo
settlement.

20. Every transfer of property made, with intent to defeat or

Avoidance of cer- d‘elay the credisors of the debtor, after aa applica-

szm transfers of tion has been made to a board under section 4

ebtor's property. aod until the agreement registered in pursuance

of such application has been fully carried out shall be voidable by

order of the board on application by the creditora so defeated or:
delayed.

NOTES.

This section merely embodies the rule of Lis Pendens. During the period
when proceedings are pending before the Board, for all practical purposes, the
Board will be considered a Court, and the Boaitd may set aside fraudulent
alienations made when the matter is pending before it.  The Board does not
usurp the functions of the Civil Courts under sections 51 and 52 of the Transfer
of Property Act, or of the Insolvency Courts under sections 53 to 55 of the
Provincial Insolveney Acts, (and of the corresponding sections of the Prasidency
Towns Insolvency Acts). In respect of these alienations the ereditors must seek
their remedy under the respective Acts,

‘By order of the Board on application by the creditors’.—The object of
this provision is to provide for a summary remedy, and avoid expenditare in-
Courts, The application should be on behalf of all the creditors so that there
may not be harassment of the alienee by each creditor taking proceedings
individually.

Let us assume that an alienation is made by a debtor when the matter is
pending before it, and on an application before the Board the Board holds that
it is good, and shall not be avoided. The question is whether any creditor
cannot file an insolvency proceeding, and in that proceeding question the
alienation under the provisions of the Insolvency Act. There is no prohibition
against it in this Act, Section 22 merely bars appeals and revisions against the
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orders of the Board. Section 11 of the Civil Procedure Code cannot therefore
apply. The Board is not a Court, and under section 12 (2) its decision is
binding on the parties only in proceedings before it. Section 12 (2) therefore
‘prevents these decisions operating as Res judicata under the general principles
enunciated by the Privy Council in Hook v. Administrator-Ganeral, 48 C, 499 ;
Sheo Prasad Stngh v. Ramnandan Prasad Singh, 43 C. 694 ; Ramachandra
Rao v. Ramachandra Rao, 45 M, 320 and Rani Indar Kuar v. Thakur Baldeo
Baksh Singh, 39 M. L, J. 115,

21, Any alienation of land for a fair price made with the

sanction of the board in pursuance of or to carry

Alienation made ¢ the sgreement meationed ia seotion 14 shall

with sanction of .

board not to be con. not be considered as a fraudulent preference

;’d‘wd‘” @ frau-  ypder the Presidency Towns Lnsolvency Act,
ulent preference. C

1909, (III of 1909) and the Provincial Insolvency

Act, 1920, (V of 1920) nor shall such alienation bs voidable uunder

section 53 of the Transfer of Property Act, 1832, (IV of 1882).
NOTES.

The object of this section is this. If a bona fide alienation is made for a
{air price for the purpose of carrying out any agreement that may have been
arrived at, then no court whether functioning under the jurisdiction conferred
by the Transfer of Property Act or of the Insolvency Acts should call this alie-
nation in guestion, The provision tbat the agreement should have the sanction
of the Board would guarantee the prapriety of the transfer. That is to say it
would prevent collusive transfers,

Bar of appeal or 22. No appeal or application for revision shall
reLsston. lie against any order passed by a board.
NOTES.

The object of the Act is to provide a summary remedy without resort to the
ordinary Courts of Law, It is therefore obvious that the decisions of the Board
shonld be final without any other forum having the right to hear appeals and
revisions, subject to any revisional jurisdiction vested in the Board itself, for
which provision is made in the next section,

This section merely states that no appeal or revision lies to any outside body
against the decisions of the Board. Section 12 (2) states that the decision of the
Board is binding on all parties ‘én all proceedings before the Board'. These
sections would therefore lead ms to infer that a person is not prevented from
taking appropriate proceedings in the civil court challenging proceedings before
the Board. We have already dealt with the case of a creditor whose claim has
‘been rejected by the Board. We observed that there is nothing to prevent the
rejected claimant from filing a suit in the civil conrt and getting a decree, if not
when the proceedings are before the Board, at least when the proceedings have
terminated. Suppose the whole matter is again pending before the Baard by
‘reason of the reviver of a debt as provided in section 14 (4). The application
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before the Board must be deemed to have been put in as on the date of the
reviver, the claimant whose debt was rejected by the Board at first would now be
entitled to apply to the Board for admission of his debt on the basis of his
decree, and the Board would have no option but to admit his debt. Let us
consider another instance. Suppose a debtor asserts that a property in the
name of a third party or even his wife is his property, and the Board rejects the
debtor's contention. This decision would not prevent the debtor from filing a
suit in tbe civil court for a declaration of his title and {or appropriate reliefs,
In the converse case also where the Board decides against the third party or
claimant, the third party can similarly file such a suit. So all that this section

means is that in all proceedings befare it, its decision, is final, subject o its own
power to review,

23. A board may, on application from any person interested

made within nioety days of the passing
Power of board . y oay passing of‘ an
40 yeview its order, order, or on its own motbion a% any time, review

any order passed by it and pass such order in
reference thereto as i$ thinks fit :

Provided that no order shall be varied or reversed unless

notice has been given to the persons interested to appearand be heard
in suppert of such order.

NOTES.

The section does not specify the grounds on which the Board can entertajn
a revision. There is no special restriction as is mentioned in Order 47 Rule 1
C. P. C., or section 25 of the Provincial Small Cause Courts Act. It therefore

follows that the Board can review an order whenever it feels just and equitable to
do so.

24. In any proceedings before a board any party may appear in

Appeavance of DOYSOD AT with the permission of the board by a
parties before legal practitioner or an agent authorised in

board. writing.

NOTES.

Inthe Bill as originally framed there was an absolnte prohibition against
legal practitioners appearing before the Board. It was apparently felt by the
sponsor of the Bill (although he was himself a lawyer) that for the quick settle-
ment of the cases coming up before the Conciliation Board, the lawyer would
only be a hindrance, apd that he would raise all sorts of quibbles and create
complications. On the other hand it was felt that it was neither fair nor decent
to shut out lawyers altogether, and at the same time allow authorised agents,
Further the debtor himself or some of the creditors appearing before the Board
may themselves be lawyers, aad it may be a handicap to prohibit the
opponents from requisitioning the services of lawyers. As a sort of compromise
lawyers and agents are authorised to appear with the permission of the Board.'
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1t would, of coarse, have been absurd to have provided that a creditor living,.
say, in Rangoon should be compelled to appear in person before the Board.

25. When an application has been made to a board under
Stay of pendsng Section 4, any suit or other proceedings theo
suits or other pro-  pending beiore a civil court in respect of any
cecdings. debt for the settlement of which application has
been made shall not be proceeded witb until the board has dismissed

the appiication.
NOTES.

The object of the Act being the settlement of debts by conciliation without
resort to eourts, it is obvious that when proceedings are instituted before the
Debt Conciliation Board all pending suits should be stayed until the proceediogs
before the Board terminate,

The language of the section is not happy. In the first place it says that the
suit shall not be proceeded with ‘until the Board has dismissed the applica-
tron’. Now under the Act the Board can dismiss an application only under
sections 9 and 17, ¢, ¢., where the Board does not decide to proceed at all, or
where no amicable settlement is arrived at within 12 months of the application.
Now suppose the Board does not dismiss an application because a majority of
creditors setile with the debtor, and suppose the plaintiff in the pendipg suit
is one of the minority. His suit has been stayed already. The proceedings
before the Board are not dismissed, If the words of this section are to be
literally construed then his suit cannot be proceeded with, But there can be no
perpetual stay, and section 18 states that such a creditor may proceed with
the sait; only he will not get costs or interest at more than 6% on the principal,
and he canoot proceed against the property set apart for the creditors who have
settled. Therefore instead of the words *Untsl the Board has dismissed the
application’ the words ‘Until the proceedings before the Board have terminated*
should have been used.

Again, section 7 deals with the rejection of an application where the appli-
cation is not in proper form. Suppose an application is made to the Board.
Even if it has been rejected, It is an application made to the Board and not
dismissed, as pravided in this section and under the strict terms of the section,
even if no application is made afresh, the Civil Court cannot proceed with the
suit, Therefore instead of tha words 'application hag been made', the words
‘an application has been entertained by the Board' should have been used.

As soon as the Board takes cognisance of the matter, the proceedings in the
Civil Court should be stayed. But suppose, in execution of a decree, the Civil
Court has sold the property, but the sale has not yet been confirmed the guestion
is whether the proceedings should be stayed. In Thukharam v. Mohanalal, 19
N. L. J. 174, the point was left undecided. It is submitted that in such a case
also the proceedings should be stayed. A court sale is not complete until it is
confirmed. The sale certificate should bear the date on which the saleis con-
firmed, and until then execution proceedings are deemed pending, and under
this section all pending proceedings should be stayed.
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96. Where in the courss of an enquiry intoan application
Report by bogrd mede under section 4 a board finds that there is
regarding sum s any sum owing to Government cn account of
duc to government. loans advabced under the Agriculturists’ Loans
Act, 1384, {XII of 1884) or the Land Improvements Loans Act, 1883
(XIX of 1883} or otherwise, the board shall report this fact to the

Collector.
NOTES,

Loans advanced under the agriculturists’ Loans Act and the Land Improve-
ments Lioans Act are, under these Acts, recoverable as arrears of !and revenue,
and these loans are expressly excluded from the definition of debts for the
purposes of the Act, (Vide sectfon 5 of the Agriculturists' Loans Act, section 7 of
the Land Improvements Loans Act, and section 2 (f) of this Act). The Board
cannot, therefore, deal with these loans. The Board is required under this
section to report to the Collector about any arrears due under these two Acts,
obviously in order to enable him to take steps to collect the amount due to
Government.

It is not clear whether the Collector could intervene on behalf of the
Government and ask the Board to settle its debt ulso just like any other debt,
Under the Revenue Recovery Act the Collector can issue a proclamation pro-
hibiting the debtor from transferring or charging any of his immoveble pro-
perties. Suppose the Collector issues such a proclamation—then the debtor
cannot make any private alienation of his properties, This, of course, does not
prevent the debtor and the creditors settling, and the agreement is enforceable
as a decree of court, and in oxecution the court may sell the debtor's property in
spite of the proclamation of the Collector as the proclamation only prohibits a
private alienation. But it would seem that the debtor cannot make a private
alienation of his properties with the permission of the Board free of the
disability arising under the proclamation of the Collector.

87. (1) TIn caleulating the period of limitation for any suit filed

Computation of in, or proceedings befor‘e, a civil eour_h for the

period of limita. recovery of a debt which wag the subject of any

tion for suits and progeedings under this Act, the time during which
Proceedings, . . .

such proceedings were peuding as well as the time

taken for the obtaining of certified copies of the order of the board

shall be excluded.

(2) The period during which proceedings under this Aet
have been pending including the actual period fixed in the agreement
for payment of all the debts shall, in all suits filed or procesdings
taken, in civil courbs to recover debts, be exeluded from somputation
ucder section 48 of the Code of Civil Procedure, 1908, (V of 1908)
or under the Indian Limitation Act, 1908, {IX of 1908).
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NOTES.

Both the sub-sections of this section may well have been combined in one
simple section. The Bill originally contained only sub-section 1 (omitting the
last two lines). Sub-section (2} was added in the course of the passage of the
Bill without suitably amending sub-gection 1, and the result is that the two
subesections partly overlap.

The object of the section is however clear. In calculating the period of
limitation for suits, execution, insolvency, and other proceedings in courts, the
actual period when the proceedings were pending before the Board, as well as
the time taken in obtaining copies of the order of the Board shall be excluded.
1f the proceedings end in a settlement, and the agreement fixes a period for the
payment of the debis of the persons who settle with the debtor, then in as much
as the agreement after registration is executable as a decree of a court, the
starting point of limitation will be the date on which the amount is payable.

Analogous law.—Under section 78 (2) of the Provincial Insolvency Act
where an adjudication is annulled, and the parties have to take proceedings in
civil courts. the period between the adjudication and the annulment thereof are
to be ¢ xcluded in computing limitation for suits, execution proceedings ete.

Members of the 28 The members of:?. i?oard shall bfa deemed
board deemed tobe to be public servants within the meaning of the
public servants.  1p3ian Peoal Code, (XLV of 1860).

NOTES.
This provision is very necessary. Members of the Board ought not to enter

upon their duties lightheartedly merely because they are honorary officers,
They should realise their responsibility.

29. (1) The Local Government may make rules to carry out all
Power o make f)r a,n)r of the pu.rposes of this Aet and not
rules. incongistent therewith.

(2) Ip particular and without prejudice to the generality of
the foregoing power, they shall have power to make rules—

(a) with reference to all matters expressly required or
allowed by this Act to be presecribed :

(b) regulating the procedure before a board :

(¢} prescribing the charges to be made by a board for
anything done under this Act and the persons by
whom and the manner in which such charges shall
be paid ;

(d) preseribing the records to be kept snd the returns to
bo made by a board ;

(e) prescribing the allowances, if any, to be paid to the
chairman and members of a board ;
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{f) regulating the power of a board to summon parties
and witnesses and the production of documents
under section 13 and the grant of exzpenses to
witnesses : and

{g) preseribing the place at which and the manner in
which an agreemens$ shall be registered under sub-
section (2) of section 14.

(8) All rules made uoder this Act shall be subject to the
condition of the rules being made after previous publication.

(é) In making any rule, the Local Government may direct
that a breach thereof shall be punishable with fine which may extend
to fifty ruyees, and in case of a confinuing breach with fine which
may extend to ten rupees for every day during which the breach
continues after the first breach,

NOTES.

{a)—Prescribed.—The following sections of the Act refer to matters being
prescribed :(—

Section 3 (3;. The quorum of the Conciliation Board {or each area is to be
* prescribed '

Section 14 (3). The agreement between the debtors and the majority of
creditors is to be registered in the ' preseribed ' manaer.

Section 18 {1), Ths certificate by the Board that the offer of the debior was
reasonable is to be in the * preseribed ° maaner,

[For Rules framed by the Government under this Act see the pages following],

kg



RULES UNDER THE MADRAS DEBT
CONCILIATION ACT, 1936

NOTIFICATIONS,
*Fort St. George, December 17,1936 (G. O. No. 3692, Home),

No. 924 —

In pursuance of sub-section (8) of section 1 of the Madras Debt Con-
ciliation Act, 1936 {(Madras Act X1 of 1936), the Governor in Council is bhereby
pleased to appoint January the first nineteen hundred and thirty.seven as the
date on which the said Act shall come into force.

No. 925.—

In exercise of the powers couferred by section 29 of the Madras Debt Con-
ciliation Act, 1936 (Madras Act XI of 1936), the Governor in Council is bereby
pleaged to make the following rules :—

RuLEs.

1. (1} These rules may be called the Madras Debt Conciliation Rules, 1937,
{2) They shall come into force on the 1st January 1937,
2, In these rules :—

(@) '* the Act " means the Madras Debt Conciliation Act, 1936 [Madras
Act XI of 1936) ;

(b) ' Board ” means a Board established under the Act ;

{o) “Collector” means tke Collector of the district witkin wkaose jurizdic-
tion the Board is established ; and

(d) *' section ” means a section of the Act.

3. (1) The quorum necessary for the transaction of business at a meeting of
a2 Board shall be two, of whom one shall be the Chairman,

(2) The Chairman shall preside at every meeting ¢f the Board, and shall
regulate the course of all business.

4. (1) Uf any member of a Board other than the Chairman is a party to, or
personally interested in, any application before the Board, he shall withdraw

from the Board during the hearing of such application ard shall take no part
in its determination.

(2) If the Chairman is a party to, or personally interested in, any appli-
cation before the 'Board, the Chairman shall report such fact to the Board of
Revenue through the Collector of the district if there is only one Board in the
district or if there is more than one Board to the Collector concerned, and the
Board of Revenue or the Qollector, as the case may be, shall transfer the appli-
cation to ancther Board for disposal.

5. (1) The headquarters of a Board shall be the headquarters of the officer

who is its chairman or if the chairman is a non-official, such Dlace as may be
fixed by the Board of-Revenue,

* Port St. George' Gazette Dated, 22nd December 1936, Part I, Puge 1754,
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(2) The Board shall ordinarily sit for the transaction of its business at
its headquarters, bat may sit at such other place as may be fixed by its Chair-
man. The Chairman shall fix the time for each meeting. In fiving the place
and time for meetings, the Chairman shall have regard io the convenience of
the Board and of the parties.

{3} The Board may adjourn its proceedings as may be deemed desirable
for the proper transaction of its business.

6. Applications under section 4, notices under sections 8 and 10 and certifi-
cates under sestion 18 shall be in such of the forms in Appendix—1I to these rules
as may be applicable,

7. Every application under the Act shall be presented at the office of the
Board, during office hours, by the applicant in person or by an agent authorized
by him in writing, to the Chairman or, during his absence, to the person
authorized by the Chairman to receive such application on his behalf,

8. If applications for the settlement of the debts of the same dzbtor are
made to more than one DBoard, the Collector of the district, if the Boards are
within a district, and the Board of Revenue, if they are in different districts,
shall call for the applications [rom the different Boards and decide which Board
-can most conveniently deal with all such applications, and transfer for disposal
by such Board all such applications presented to the other Boards.

Pending such decision by the Collector of the district or the Board of
Revenue, as the case may be, no further proceedings shall be taken in respect of
the applications by any of the Boards,

9. Every application under section 4 shall be stamped with a court-fee
stamp of the value of twelve annas.

10. The proceedings of the I3oard shall be recorded in English,

11. In making anenquiry under the Act, the Board may examine orally
any party, or any other person supposed to be acquainted with the matter under
enquiry or any fact relevant thereto. and the Chairman shall reduce to writing
‘the substance of such examination.

Such party or other person shall be bound to answer truly all questions
relating to such matter or fact put to him by the Board other than questions the
answers 1o which would expose him to a criminal charge or to a penalty or
forfeiture.

12, The written statements flled by parties and the substance of the
.examination of parties and other persons, reduced to writing under Rule 11,
-shall form part of the record.

13. All certificates granted by the Board shall be signed by the Chairman
-and shall be dated and sealed with the seal of the Baoard,

13. A copy of the notice under sub-section (1) of section 10 shall be served
«on each known creditor. A copy shall also be posted on the notice bBoard of the
Collector’s office, of the taluk office in eaoh of the taluks where the debtor has
-property and of the office of the Board,



86 YLAW RELATING 10 RELIEF & PROTECTION OF DEBTORS [RULES

A copy shall also be posted in a conspicuous place in the village where
the debtor ordinarily resides and in each of the villages, in which any immov.
able property, in which the debtor has any saleable interest, is situated.

15. Every summons issited under the Act shall be in writing and shall
require the person summoned to appear at a stated time and place and shall
specify whether his attendance is required {or the purpose of giving evidence,
or to produce a document, or for both purposes, and any particular document,
the production of which is required, shall be precisely specified.

16. Any person summoned merely to produce a document shall be deemed
to have complied with the summons, if he causes such document to be produced
without attending personally to produce the same.

17. (1) The service of summons under the Act on anv person may be
effected—

(a) by-giving or tendering it to such person; or

(&) if such person is not found, by leaving it at his last known place of
abode or business, or by giving or tendering it to some adult
member of his family or his authorized agent ; or

{¢} if the address of such personis known to the Board, by sending
it to him by post registered; or

(d) if none of the means aforesaid is available, by affixing it in some
conspicnons part of his last known place of abode or business,

{2) When the serving officer delivers or tenders a copy of the summons.
to the person concerned personally or to an agent or other person on his behalf,
such officer shall require the person to wham the copy is delivered or tendered
to sign an acknowledgment of service endorsed on the original summons.

(8} The serving officer shall, in all cases in which the summons has been
served, add or cause to be added to the original snmmons an endorsement or
annexure stating the date when, and the manner in which, the summons was.
gerved and the name and address of the person (if any) identifying the person
served, or his place of abode or business and witnessing the delivery, posting or
tender of the summons,

(4) All processes issued by the Board ,shall be served through the
agency of the revenue establishment.

18. When tbe person whose evidence is required is unatle, from sickness
or infirmity, to attend before the Board issuing the summons, or is a person
whom by reason of rank or sex it may not be proper to summon, the Board
issuing the summons may, of its own motion or on the application of the person
whose evidence is required, dispense with his appearance, and order him to be
examined by a person deputed by the Board for the purpose.

19, Where the person whose attendance is required is a pnblic officer, or is
the servant of a Railway Company or local authority, the officer issuing the
summons may, if jt appears that the summons may be most conveniently so
served, send it by registered post prepaid for ackmowledgment for service on the
person whose attendance is required, to the head of the office in which he .is
employed together with a copy to be retained by that person. .
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20. (1} A party who desires the attendance of a witness either to give evi-
dence or produce a document shall deposit with the Board—

{a@) in Court-fees stamps, process fees in accordance with the scales
prescribed in the Civil Rules of Practice and Circular Orders, and
{6} in cash, sllowances for travelling to and attending at Court in
accordance with the scales laid down in rule 50 of the Civil

Rules of Practice and circular orders,
(2) If the party required to make such deposits fails to do so within 15
days from the date of his application for the issue of process such application shall
be distnissed. But he mav within one month of such dismissal apply to have the

diamissal set aside and the Board may in its discretjon restore the apglication
and deal with it,

(3) When the Board causes the attendance of a witness of its own motion and
not at the instance of a party, the Board shall pass such orders as it thioks fit as
to the payment of expenses to the witness and as to the party or parties by whom
such expenses are {0 be borne.

21, 1) The stamp duty on an agreement drawn up under sub.section {2) of
section 14 shall be paid by the debtor.

(2} The cost of registering the agreement shall be paid by the creditors
who are parties to it, the amount payable by each creditor being properticnate
to the compound debt stated to be payable 1o him under the agreement. If any
creditor commits default in paying his share of such cost. it shall be recoverable
from him as an arrear of land revenue,

92, Every application for a copy shall be adaressed to the Chairman.
The rules regarding grant of certified copies in order No. 173 of the Standing
Orders of the Board of Revenue as for the time being in force shall be followed
in granting copies of the records maintained by a Board.

23. (1) The following registers and books shall be maintained by a Board:—

(a) Register of ap,lications.
(b) Register of certificates,
{¢) (i) Process register,
(ii) Nominal Roster of Process Servers.
(:}) Diet-money register.
ie, Register of copy applications,
{f) Receipt book (in duplicate foils).
(g) Register of contingent expenditure.
(k) Cash book.
{¢) Remittance register,

These registers and books sghall be maintained in the forms prescribed in
Appendix II to these rules,

(2) After the close of 2ach calendar year, the registers and books specifled
in sub.rule (1}, after the entries relating to pending cases have been transcribed
into new registers and books, and the records relating to completed proceedings
of cases shall be transferred—
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{a) if the headquarters of the Board is at the district headquarters,
to the office of the Collector ; and

(b) in other cases, to the office of the Revenue Divisional Officer
within whose jorisdiction the headquarters of the Board is

situated.
(3} The registers, books and records aforesaid shall be preserved for the

periods specified below against each :(—
(a) Registers and book—6 years.
(8) Records relating to cases :—
(i) dismissed under section 9 - 2 vears.
(ii) dismissed under section 17—2 years.
(iii) in which certificates have been granted under section 18
{1}—20 years; and
{iv) which have resulted in an agreement—3 years after the date of
payment of the last instalment.
23. Each Board shall submit through the Collector to the DBoard of
Revenue, 2 monthly progress return in Form No. VI in Appendix-I to these

rules,
28, Each Board shall submit not later than 1st August every year to the

Collector for submission to the Board of Revenue, an annual report on the
working of the Act during the previous fasli year. Such report shall indicate—
(i) Progress of work and results achieved ;
{ii) Difficulties experienced in working the Act;
(iii) Amendments, if any, that appear to be necessary to the Act
or the rules; and
{ivy) Such statistics or other information as may bz prescribed
from time to time, by the Board of Revenue.

26. The Chairman or a member of the Board, if a non-official, shall be
entitled to draw travelling allowance for any journey performed by him in con-
nexion with his duties as such Chairman or member at the following rates ;—

Journeys by rail—One second-class and one third-class fare.
Journeys by road—Annas four a mile,
Daily allowance for halts — Rupees three and annas eight,
The drawal of allowances will be subject to the conditions laid down in
Part 111 of the Manual of Special Pay and allowances.
27, The Chairman or a member of a Board, if an official, shall be eatitled

to draw for any journey travelling allowance and halting allowance at rates to
which he would be entitled by virtue of his official position,

28. The Collector shall be the coantrolling officer empowered to counters
sign the travelling allowance bills of the Chairman and members of a Board,

20. The Local Goverpment may provide for each Board such ministerial
and menial staff as it may from time to time require, and may regulate the
conditions of their employment and fix the salaries and allowances payable to
them.
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30. In all administrative matters the Board shall be subordinate to the
Cellector who shall be subject to the control of the Board of Revepue and the
Local Government, The Collector shall appoint, punish aod generally control
the staff of the Board but may, with the concurrence of the Board of Revenue,
delegate to the Chairman of a Board such of his powers under this rule except
that of appointment, as he may see fit. But the Chairman of the Board shall be
competent to appoint and punish the menial establishment,

31. The Collector shall inspect the Board’s records at least once a year,
but he may inspect them more frequently if he sees fit to do so. He shall submit
a report to the Board of Revenue on the results of such inspection, once a years

32. 1o every case in which a debtor or a creditor is a minor or a person
of unsound mind, the procedure laid down in Order XXXII of the First
Schedule to the Code of Civil Procedure, 1908, shall be applied.

APPENDIX L.
(Referred to in rules 6 and 24.)
ForM No. L

Form of application to be made by a debtor under section 4 (1)
of the Madras Debt Conciliation Act. 1936.

To
The Debt Conciliation Board,
JRTORUIN 1 1 £ - SRR district.
Under section 4 (1) of the Madras Debt Conciliation Act, 193¢, I.............. ves
SO0 Of Livceeriiiiniinnannnsy CASEE oiyiiana, caprerraneesy FESTAENE Of (iiiiiiiiierieen cvvreiniriiingy
........................ taluk, beg to appy for settlement of my debts.

2. The amount and particulars of all claims against me are as {ollows 1=

Name, residenee and Particulars of debts including
full addrass of the Amount of debt, date of commencement, rate of
creditor. interest, whether secured, and
if so, how, etc,
(L {2) {3)
X< £ 1 S U

3. Ihereby declare, that I am unable to pay the debts owed by me as
shown above, and that I have not made any application to any other board.

4. The amount and particulars of my property including claims due to me
.are asafollows :—

{1} Immovable property.
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(1) (2) (3 (4) (5) (6) (7) (8)
|
|
Lands !
Houses. ;
|
|
|
|
{2) Movables, including cash—
Details of any
Descripticn, and the mortgage lien
place where they Value. or charge
are kept, subsisting

thereon.
(3) Claims due—
Particulars of debts
inctuding date of  Nature of the docu-

commencement, ment evidencing
Name and Amount rate of interest, the claim and
address of debtor due. whether secured in whose
and if so, possession,
how, etc.

erseBIEESL eI BRI RRES

Signature of the applicant,
Verified that the contents of paragraphs............ of the application are true
upon the personal knowledge of and those in paragrapbs..cieeccvis eeneene ......upon

information received and believed to be true by the uadersigned.
Signature of the applicant.

FormMm No. II,
Form of application to be made by a creditor, under
section 4 (2) of the Madras Debt Conciliation Act, 1936.

To
The Debt Conciliation Board,
............ JRUUURNS ¥-1 1 | SRR RUPRIN « 111 4 (o1 9
Under section 4 (2) of the Madras Debt Conciliation Act, 1936, I......... anesen
cervranne veene 50D Ofvarervesnarecenr.s.CABLE uvresrenmrsrnrsren.. vo.LESIAENL Of orierieasanaeresnanse

taluk, beg to apply far the settlement of my claims agaifSt.ee..ceeererserssese.Who is
my debtor. I declare that 1 have not made any application to any other board in
respect of these claims.



1] THE MADRAS DEBT CONCILIATION ACT, 14306 91

2. The particulars required by section 6 of the Act are as follows (—

Name, Name and full add- The Particulars of the claims in-
residence and | ress of the debtor amount of |cluding the date of commen-
full address of| against whom the | claims due to {cement, rate of interest, whe-
the creditor. !creditor has claims. | the creditor. ither secured and if so, how.

1

Total

Signature of the applicar'nt.

Verified that the contents of the application are true, upon the personal
konowledge of the undersigned. ebereretertenebetaniari e barbe .

Signature of the applicant,
Forym No. 111

Form of notice to creditors of debtor under sectiong—:—gof ................ .
the Madras Debt Conciliation Act, 1936.

Notice is hereby given to.......c.e soveverereenisiaenaueennn. that an  application
%; of the aforesaid Act has been submitted for the settlement
of the debt of............and will be examined by the Board together witk any
objections that may be preferred by any person interested at........creerveirirriieanss
o'clock om....cc.ecee.... the..cciciiaennn day ofiveeernecnn. 193 e Dated the........ .
SN + 5 FOUT R 193

under section

{Seal of the Board.)
Signature of the Chairman,

Debt Conciliation Board,
or
some other person authorized in this behalf,

District, e, cviaereccrccnss

Form No. IV,
Form of notice under section 10 {1)

of the Madras Debt Concilition Act, 1936.

WhETeaS. .uuuruerscrsrcsnensesss SO0 Ofcravsunanrsrenresss CASLE o virvenrnaranrnyeren0f taluk

mdeb—fors has submitted an application under section 4 of the
creditors
aforesaid Act for the settlement of the debts of.cvvernnivananen. » SOD Of.ecivancecsnrnsneny

CAMBuriserrarnenrsresry Oluerrrconemmrasenesnntaluk,

Whaereas the Board is of the opinion that it is desirable to attempt to effect a:
you as one of the creditors
all the creditors
to whom the said debtor is indebted are hereby required to submit to the Board,
a statement in writing on or before the...............at the Board’s office at....coieeen

settlement between the said debtor and his creditors,

of all debts owed to Y24 by the said debtor.
them



‘92  LAW RELATING TO RELIEF & PROTECTION UF DEBTORS [APPE,

The Board will serutinize this statement at 11 a, M. ON..v . iierennserrn..day
At . when you should appear before the Board.
You
All the creditors
-ment, full particulars of all sach debts and shall at the same time produce all

are also required to furnish along with such state-

. . . . ou
-documents including entries in books of account on which % rely to support

ur
¥h e claims, together with a true copy of every such document,

Attention is invited to section 10 (2} of the said Act under which every debt
of which a statement is not submitted to the Board in compliance with this
notice shall be deemed for all purposes, and all occasions, to have been duly
discharged.

Attention is also invited to section 11 (3) of the said Act, under which if
any document which is in vyour possession or under vour control is not
produced by you, the document will not be admissible in evidence against the
debtor in any suit brought by you or by any person claiming under you for the
recovery of the debt.

The setilement in this case will take place at............ ...at 11 a.m. on the day
Of riiveinns 193.........when you should appear before the Board.

Dated the,cerrrarireneas day of, ..., 193

(Seal of the board.)
Signature of the Chairman,

Debt Conciliation Board
or
some other person authorized in this behalf.
Districtecieencisssssnia

Form No, V,
Form of certificate under section 18 (1) of the Madras Debt

Conciliation Act, 1936.

This is to certily that during proceedings No..........on. JY < PP
svsrasassarenenss.Under the Madras Debt Conciliation Act, 1936, between (debtor) on
‘the one hand and...... s tesaseneeetetrraasnnsensasrnn of .. IUUTRURRNURORPRIN (4 s £11s 19
on the other hand, for the settlement of an alleged debt of Rs cresrimsansesss
...... ververneeerrnenrernneranean saenothe said creditor has, in our opinion, refused a fair
offer of settlement made by .the said debtor, which the said creditor ought
‘reasonably to have accepted.

2. The following particulars of the debt were furnished by the said ereditor
“under section 10 (1) of the Act.

{Here enter particulars.,)

Signature of the Chairman,

Debt Conciliation Board.
{Seal of the Board )

DisStricticwesnceerreses
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ForM No, VI.

(Referred to in rule 24.)

. taluk...............district.

T,

93...0f the Debt Conciliation Board ...

Monthly progress return for the month ofiuiiiennnd
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(e)

Register of copy applications.
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Raceipt book.
In the office of the Debt Conciliation Board of
RECEIVED THIS day of 193 from

.:the sum of Rs, . being

(g)

Register of contingent expenditure,

!

5 - SR
8 5 | Subhead and detailed | SUP:head and defailed
“:"_\3 § account heads account fead.
g . |
° L Sub-divisions of sub heads
g 2 «  |and detailed account heads
< = & |as may be convenient. If the
°c appropriation be not ordi-
o . oe narily allotted among thel . .. s .
=% 89  lgub divisions of a subg-bead Sub divisions of sub-.
23 ; heads and detailed
4 w—— 1ar detailed account head | heads —g
£q ro they should be linked by a{ 2ccount neacs. g
24 b brace and the amount = =
. z 0 S placed below.Each of these Ay g
g 0l 5 spaces represents a manev ﬁ.): o
A [ 7 ! column A E:
(1) (2 3y | (4) (5) {6
l"]“l RS, A.P
| l l QLD
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The [English] Moneylenders Act, 1900
(63 & 64 V. c. 51)

An Act to amend the Law with respect to persons carrying on business as
moneylenders.

8th August 1900.

Be it enacted by the Queen’s Most Excellent Majesty, by and with the advice
and consent of the Lords Spiritual and Temporal, and Commons, in this present
Parliament assembled, and by the aathority of the same, as follows:

B.1. (1) Where proceedings are taken in any court by a money-lender
Re-opening of {or the recovery of any money lent after the commence-
transactions ¢f ment of this Act or the enforcement of any agreement or
money-lender, security made or taken after the commencement of this
Act, in respect of money lent either before or after the commencement of this
Act, and there is evidence which satisfies the court that the interest charged in
respect of the sum actually lent is excessive, or that the amounts charged for
expenses, inquiries, fines, bonus, premium, renewals, or any ather charges are
excessive, and that, in either case, the transaction is harsh and unconscionable,
or is otherwise such Lthat a Court of Equity would give relief, the court may.
reopen the transaction and take an account between the moneylender and the
person sued, and may, notwithstanding any statement or settlement of account,
or any agreement purportiug to close previous dealings and create a new
obligation, re-open any account already taken between them, and relieve the
person sued from payment of any sum in excess of the sum adjudged by the
Court to be fairly due in respect of such principal, interest and charges, as the
court, having regard to the risks and all the circumstances, may adjudge to be
resonable ; and if any such excess has been paid, or allowed in account, by the
debtor, may order the creditor to repay it; and may set aside, either wholly or
in part, or revise, or alter, any security given or agreement made in respect of
money lent by the moneylender, and if the moneylender has parted with the
security may order him to indemnify the borrower or other person sued.

(2) Any Court in which proceedings might be faken for the recovery of
money lent by a moneylender shall have, and may, at the instance of the bor-
rower or surety or other pergon liable, exercise the like powers as may ba
exercised under this section, where proceedings are taken for the recovery of
money lent, and the Court shall have power, notwithstanding any provision or
agreement to the contrary, to entertain any application under this Act by the
borrower or surety, or other person liable, notwithstanding that the time for
re-payment of the loan, or any instalment thereof, may not have arrived.

{3} On any application relating to the admission or amount of a proof by
a moneylender in any bankruptcy proceedings, the Court may excercise the like
powers as may be exercised under this section when proceedings are taken for
the recovery of money,
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(4) The foregoing provisions of this section shall appiy to any transaction
which, whatever its form may be, is substantially one of monesy.lending by a
moneylender,

{5) Nothing in the foregoing provisions of this section shall affect the
rights of any bona fide assignee or holder for value without notice.

{6) Nothing in this section shall be construed as derogating from the
existing powers or jurisdiction of any Court.

(7) In the application of this Act to Scotland, this section shall be read
as if the words ' or §s otherwise such that a Court of Fauity wonld give relief ™
were omitted therefrom.

(8. 2 and 3. Repealed by The Moneylenders Aet, 1927.]

8. 4. If anv moneylender, or any manager, agent, or clerk of a money-
lender, or if any person, being a director, manager, or
Penaities for other officer of any corporation, carrving on the business
'E::;‘ ::;:z’;:z’;;s_ of a monev-lender, by any false, misleading. or deceptive
tHons. statement, representation, or promise, or by any dishonest
concealment of material facts {raudulently induces or
attempts to induce any person to borrow money or to agree to the terms on
which money is or is to be borrowed, he shall be guilty of a misdemeanour, and
shall be liable on indictment, to imprisonment with or without hard labour, for
a term not exceeding two yedrs, or to a fine not exceeding five hundred pounds,
or to both,

8. 8. Where in any proceedings under section 2 of the Bebting and ILoans
Amendment of 55 (Infants) Aot, 1892, it is proved.that the person to whom
and 56 Vice, ¢. 4, the document was sent was an infant, the person charged
$. 2, as topresump.  shall be deemed to have known that the person to whom
:}Ozlﬂffi;ac:ﬂowledge the document was sent was an infant, unless he praves
) that he had reasonable ground for believing the infant

to be of full age.

8. 6, The expression “moneylender” in this Act shall include every person
whose business is that of moneylending, or who advertises
or announces himself or holds himself out in any way as
carrying on that business : but shall not include—

Definition of
moneylender,

{a) any pawnbroker in respect of business carried on by him in accord-
ance with the provisions of the Acts for the time being in force
in relation to pawnbrokers; or

- {b). any registered society within the meaning of the Friendly Societies
Act, 1866, (59 and 60 V. c. 25) or any society registered or having
Ul rules certified under section 2 or 4 of that Act, or under the
Benefit Building Societies Act, 1826 (6 and 7 Will. IV. c. 32) or the
v+ . Loan 8ocieties Act, 1840, (3 and 4 V. c. 110} or under the Building

- - Societies Act, 1874 to 1894 ; or
{¢) any body-corporate, incorporated or empowered by a special Act o
. Parliament to lend .money in accordance with uch special Act

or
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‘d) any person bonafide carrving on the business of Banking or insurance
or bonafide carrying on any business not baving for its primary
object lending money, in the course of which and for the purposes
whereof he lends money; or

la) any body-corporate for the time being exempted {rom registration
under this Act by order of the Board of Trade made and published
pursuant to regulation of the Board of Trade.

Short title and 8. 7. (1) This Act may be cited as the Moneylenders
-Commencement, Act, 1500,

(2) This Act shall come inte operation on the first day of November One
Thousand Nine Hundred,



APPENDIX—II

The [English] Moneylenders Act, 1927
(17 and 18 Geo. V—c. 21.)

An act to amend the Law with respect to persons carrying on busioess as
moneylenders, 29th July 1927.

Be it enacted by the King's Most Excellent Majesty, by and with the advice
and consent of the Lords Spiritual and Temporal, and Commons, in this present
Parliament assembled, and by the authority of the same, as follows :

8.1. (1) Every moneylender, whether carrying on business alone or as a
Licences to be Dartoer in a firm, shall take out annually in respect of
taken out by momey-  every address at which he carries on his business as
lenders, such, an excise licence (in this Act referred toas "ga
maoneylender's excise licence'’), which shall expire on the

31st day of July in every year, and, subject as hereinafter provided, there
shall be charged on every moneylender’s excise licence an excise duty of fifteen

pounds, or if the licence be taken out not more than six months, before
expiration thereof, of ten pounds.

Proytded that—

(@) the duty charged on any moneylender's excise licence which will’
expire on the 31st day of July, nineteen hundred and twenty eight,
shall, notwithstanding that the licence may bz taken out more

than six months before the expiration thereof, be a duty of ten
pounds ; and

(b) Where moneylender’s excise licences are taken out by two or more
moneylenders in respect of any address or addresses at which,
they carry on their business as partners in a firm, the Commis.
sioners of Customs and Excise shall remit, or if the duty bhas
been paid repay, to the firm a sum equal to the aggregate of the
duties charged on such number of licences taken out as exceeds
the number of the addresses in respect of which they are taken
out ; and

{¢) Where it is proved to the satisfaction of the Commissioners of
Customs and Excise that there is in force a licence for carrying
on the business of a pawnbroker al any premises, in respect of
which a moneylendet’'s ex¢ise licence is taken out by the person
carrying on the business, the Commissioners shall remit, or if
the duty has been paid repay, to that person such partof the
duty charged on the moneylender's excise licence as is equal to
the amount of the duty paid in respect of the licence for carrying
on the business of .a pawnbroker, or where inany such case
moneylender’s excise licences are taken out by partners in a firm
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in respect of the premises, the remission or repayment shall be
made to the firm,

(2) Subject to the provisions of this Act, moneylender’s excise licences
shall be ip such form as the Commissioners of Customs and Excise may direct,
and shall be granted on payment of the appropriate duty by any officer of
Customs and Excise authorised by the Commissioners to grant them, and
regulations made by the said Commissioners may make provision as to the
proceedure to be followed in making application for moneylender’s excise
licences:

Provided that a moneylender’s excise licence shall be taken out by a money-
lender in kis true name, and shall be void if it be taken out in any other name,.
but every moneylender's oxcise licence shall also show the moneylepder’s
authorised name and auathorised address.

{3) 1 any persop—

{a) takes out a moneviender's excise licence in any name other than his
true name; or

{d) carries on busircss asa moneylender without having in forcea
proper moneylender's excise licence authorising him so to do, or,
being licensed as a moneylender, earries on business as such in
any name other than his authorised name, or at any other place
than his authorised address or addresses; or

(c) enters into auy agreement in the course of his business as a money-
lender with respect to the advance or repayment of money, or
takes any security for money, in the course of his business as a
moneylender, otherwise than in his authorised name;

he shall be guilty of a contravention of the provisions of this Act, and shall.
for each offence be liable to an excise penalty of one hundred pounds :

Provided that, on a second or sub-sequent conviction of any person {other
han a company) for an offence under this sub-section, the Court may, in lien of
or in addition to ordering the offender to pay the penalty aforesaid, order him
to be imprisoned for a term not exceeding three months, and an offender being
a company shall, on a second or subsequent conviclion be liable to an excise
penalty of five hundred pounds.

B. 2. (1} A moneylender’s excise licence shall not be granted except toa
person who holds a certificate granted in accordance with
for grant of money. the .provisions of this section authorising t..he grant of’
lender's o zctse thelicence tothat person, and a seperate certificate shall
Iicence. be required in respect of every separate licence. Any-
moneylender’s excise licence granted in oontravention

of this section shall be void,

Certifieate required

(2} Certificates under this section (in this Act referred to as “cerfificates”)
shall be granted by the petty sessional court having jurisdiction in the petty-
gessional division in which the moneylender’'s business is to be carried on, so.
bowever, that within any part of the metropoliton police district for which a.
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police court is established, a ¢crtificate shall not be granted except by a police
magistrate,

{3) Every certificate granied to a moneylender shall show his true name
and the name under which, and the aidress at which, he is authorised by the
certificate to carry on business as such, and a certificate shall not autuorise a
moneylender to carry on business at more than gne address, ar under more than
one name, or uuder any pame which includes the word ** Bank,” or otherwise
implies that he carries on banking business, and no certificate shall autborise a
moneylender to ca:ry or business under any name except—

{a) bis true name ; or

(b) the name of a firm in which he is a partner, not being a firm required
by the Registration of Business Names Act, 1916, {6 and 7 Geo,
V c. 58] to be registered ; or

(¢} a business name, whether of an individual or of a firm io which he is
a partner, under which be or the firm has, at the passiog of this
Act, been registered for not less than three years both as a money-
lender under the Moneylenders Act, 1900, [63 and 64 Vic:, ¢, 51]
and under the Registration of Business Names Act, 1916.

(4) A certificate shall come into force oo the date specified therein, and .
shall expire on the next following 31st day of Julv.

{5) A Secreiary of State shall make rules with respect to the procedure to
be followed in making applications for certificates (including the notices to be
given of intention to make such an application), and certificates shall be in such
form as may be preseribed by rules so made,

{6) A certificate shall not be refused except on some one or more of the
following grounds—

(@) that satisfactory evidence has not been produced of the good
character of the applicant, and in the case of a compaay, of the
persons responsible for the management thereof:

{d) that satisfactory evidence has been produced, that the applicant, or
any person responsible or propceed to be responsible for the
management of his business as a monevlender, is not a fit and
proper person to hold a certificate ;

{¢c) that the applicant, or any person responsible or proposed to be
responsible for the management of his business as a moneylender,
is by order of a court disqualified for holding a certificate ;

(d) that the applicant, has not complied with the provisions of any
rules made under this section with respect to applications for
certificates,

(7} Any person aggrieved by the refusal of a petty sessional court to grant

- » certificate may appeal to a court of quarter sessions in manner provided by tha

Summary Jurisdiction Acts as if the refusals were an order of a court of sum-
-mary jurisdiction,
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8. 3. (1] Where any person, being the holder of a certificate, is convicted

of any offence under tbis Act or under section 2 or

Suspension and 4 0Ty Betting and Loans (Infants) Act 1842

Jorfeiture of money- > y '

tenders' cortsficares. 199 and 56 Vict, c. 4] or the Moneylenders Act, 1900, the
court—

ta) may order that any certificates held by that person, and in the case
of a partner ina firm by any other partper in the firm, shall
either be suspended for such time as the court thinks fit, or shall
be forfeited, and may also, if the court thinks fit, declare any
such person, or any person responsible for the managument of
the moneyiending business carried on by the person convicted, to-
be disqualified for obtaining a certificate for such time as the
court thinke Gt : and

{b) cball cause particulars of the conviction and of any order made by
the court under this sub-section to be endorsed on every certificate
held by the person convicted or by any other affected by the
order, and shall cause copies of those particulars to be sent to the-
authority by whom any certificate so endorsed was granted, and
to the Commissioners of Customs and Excise,

FPropided that, where by the order of acourt a certificate held by any
person is suspended or forleited, or any person is disqualified for obtaining a
certificate, he may, whether or not he is the person convicted, appeal against
the order in the same manner as any person convicted may appeal agaiast his
convictian, and the court may, il it thinks fit, pending the appeal, defer the
operation ol the order.,

{2} Any certificate required by a court for endorsement in accordance
with ¢he forgoing provisions of this section shall be produced, in such manner
and within such time as may be directed by the court, by the person by whom
it is held, and any person who, without reasonable canse, makes default in
producing any certificate so required shall, in respect of each offence, be liable
on summary cooviotion toa penalty not exceeding five pounds for each day
during which the default continues.

{3 Where a certificate beld by any person is ordered to be suspended or
to be forfeited under the forgoing provisions of this section, any moneylender’s
excise licences .granted to that person, whether in pursuance of that or any
other certificate, shall be suspended during the period for which the certificate
is ordered to be suspended or become void, as the case may be,

S.%. (1) Sub-section {2) of seetion 2 of the Companies (particulars as to
Nawmes 2o be Dire(?tors] I.mt, 1917 (7 & 8 Ge?. 5. c. 28) (which requires
stated on  docw- certain particulars to be published in trade catalogues,
ments isswed by tradecirculars, showcards and business letters) shall apply
moneylenders. with the necessary modifications to every company licensed
under this Aet notwithstanding that the companywas registered or had established
a place of business within the United Kingdom onor before 22nd day of
November, 1916.
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(2) Without prejudice to the provisions of the last forgoing section and of
section 18 of the Registration of Business Names Act, 1916, a moneylender
shall not, for the purposes of his business as such, issue or publish, or cause
to be issued or published, any advertisement, circular, business letter, or other
similar document which does not show—

(@) In such manner as to be not less conspicuous than any other name,
the authorised name of the moneylender ; and

(b) Except in the case of apn advertisement published in a newspaper,
any name, other than his authorised name, under which the
monevlender, and in the case of a firm any partner therein was
before the commencement of this Act registered as a moneylender
under the Moneylenders Act, 1900; and any moneylender who
acts in contravention of this sub.section shall be liable on
summary conviction to a fine not exceeding 20 £ in respect of
each offence.

(3) If a moneylender, for the purposes of his business as such, issues or
publishes, or canses to be issued or published, any advertisement, circular or
document of any kind whatsoever containing expressions which might
reasonably be held to imply that he carries on banking business, he shall on
summary conviction be liable to a fine not exceeding 100 £ and on a second or
subsequent conviction, in liex of or in addition to such a fine as aforesaid, to
imprisonment for a term not exceeding three months or, in the case of 2 second
or subsequent conviction of an oftender being a company, to a fine not exceeding

500£.

8. 5. (1) No person shall knowingly send or deliver or cause to be sent or
Restrictions on  delivered to any person except in response to his written
wmoncylending ad- request any circular or other document advertising the
vertisements. name, address or telephone number of a moneylender, or

containing an invitation—
{a) to borrow money from a moneylender ;

{b) to enter into any transaction involving the borrowing of money from
a moneylender ;

{¢c) to apply to any place with a view to obtaining information or
advice as to borrowing any money from any monevlender.

(2) Subject as hereinafter provided, no person shall publish or cause to
be published in any newspaper or in any other printed paper issued periodical-
lv for public circulation, or by means of any poster or placard, an advertise-
ment advertising any sugh particulars, or containing any such invitation, as
aforesaid:

Provided that an advertisment in conformity with the requirements of this
Act telating to the use of names on moneylenders’ may be published by or on
behalf of a moneylender in any newspaper or in any such paper as aforesaid or
by means of a poster or placard exhibited at any authorised address of the
moneylender, if it contains no addition to the particulars necessary to comply
with the said requirements, except any of the following particulars, that is to
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say any authorised address at which he carries on business as a moneylender
and the telegraphic address, and telephone number thereof, any address at
which he formerly carried on business, a statement that he lends money with
or without security, and of the highest and lowest sums that he is prepared to
lend, and a statement of the date on which the business carried on by him was
first establised.

{3) No moneylender or any person on his behglf shall employ any agent
ar canvasser for the purpose of inviting any personto borrow maney or to
enter into any transaction involving the borrowing of monpey from a money-
lendar, and no person shall act as such agent or canvasser. or demand or receive
directly or indirectly any sum or other valuable consideration by way of
commission or otherwise for introducing or undertaking to introduce to a
moneylender any person desiring to borrow money. )

{4) Where any document issued or published by or on behalf of a money.
lender purports to indicate the terms of interest upon which he is willing to
make loans or any particular loan, the document shall either express the
interest proposed to he charged in terms of rate per cent, per annum or show
the rate per cent. per annum represented by the interest proposed to he charged
as calculated inaccordance with the provisions of the First Schedule to
this Act.

{5) Any person acting in contravention of any of the provisions of this
section shall be guilty of a misdemeanour and shall in respect of each offence be
liable, on conviction on indictment, to imprisonment for a term not exceeding
three months or a fine not exceeding 100 £, or to both such imprisonment and

. fine, and, on summary conviction to imprisonment {or a term not exceeding one
month or to a fine not exceeding £ 20, or to both such imprisonment and fine,

(8) Where it is shown that a moneylending transaction was brought about
by a contravention of any of the provisions of this sectipn, the transaction
shall, notwithstanding that the moneylender was duly licensed under this Act,
be illegal, unless the moneylender proves that the contraventidn occurred
without his consent or connivance.

S. 6. (1) No contract for the repayment by a borrower of money lent te him
or to any agent on his behalf by a moneylender after the
commencement of this Act or for the payment by him of
interest on money so lent and no security given by the
borrower or by any such agent as aforesaid in respect of any such contract ghall
be enforceable, unless i note or memorandum in writing of the contract be made
and signed personally by the horrower, and unless a copy thereof be delivered
or sent to the borrower within seven days of the making of the contract’ and
no such contract or security shall be enforceable if it is proved that the note
or memorandum aforesaid was not signed by the borrower before the money
was lent or before the security was given as the case may be,

Form of money-
lenders' contracts.

{2) The note or memorandum aforesaid shall contain all the terms of the
contraet, and in particular shall show the date on which the loan is made,
the amount of the principal of the loan, and, either the interest charged on
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the loan expressed interms of rate per cent. per ammmm or the rate
per cent. pey annum represented by the interest charged as calculated in accord-
ance with the provisions of the First Schedule to this Act.

8. 7. Subject as hereinafter provided, any contract made after the com-

meacement of this Act for the loan of money by a money.
lender shall be illegal in so far as it provides directly or
indirectly for the payment of compound interest, or for
the rate or amount of interest being increased by reason:
of any default in the payment of sums due under the

Prohtbition  of
compound snierest
and provision as
to defauits.

contract :

Provided that provision may be made by any such contract that if default
is made in the payment upon the due date ol any sum payable to the maoney-
lender under the contract, whether in respect of principal or interest, the money-
lender shall be entitled to charge simple interest oa that sum from the date of
the default until the sum is paid, at a rate not exceeding the rate payable in
respect of the principal apart from any defaunlt, and any interest so charged
shall not be reckoned for the purposes of this Act as part of the interest ckarged
in respect of the loan.

8.8 (1) Inrespect of every contract for the repayment of money lent by

) a moneylender whether made before or after the
Obligat‘;m (;f commencement of this Act, the moneylende: shall, on any
moneylender 0 reasonable demand in writing being made by the

supply snformation

as to state of loan
ond copies of docu-
menis relating

borrewer at any time during the continuance of the
contract and on tender by the borrower of the sum of
one shilling for expenses, supply to the borrower or, if

there (o. . . .
the borrower so requires, to any person specified in

that behalf in the demand, a statement signed by the moneylender or his agent
showing—

{@) the date on which the loan was made, the amount of the principal
of the loan and the rate per cent. per annum of interest
charged ; and

{b) the amount of any payment already received by the moneylender in
respect of the loan and the date on which it was made ; and

{¢) the amount of every sum due to the moneylender, but unpaid, and
the date upon which it became due, and the amount of interest
accrued due and uppaid in respect of every such sum : and

{d) the amount of every sum not yet due whick remains outstanding,
and the date upon which it will become dne.

_ (2) A moneylender shall, on any reasonable demand in writing by the
borrower, and on tender of a reasonable sum for expenses, supply a copy of any
document relating to a loan made by him or any security therefor, to the
borrgwer, or if the borrower so requires, to any person speoified in that
behalf in that demand,

(3} ¥ a moneylender to whom a demand has been made under this section
fails without a reasonable excuse to comply therewith within one month after
the demand bhas been made, he shall not, so long as the default continues, be
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entitled to sue for or recover any sum due under the contract on account either
of principal or interest, and interest shall not be chargeable in respect of the
period of the default, and if such default is made or continued after proceedings
have ceased to lie in respect of the loan, the moneylender shall be liable on
sammary conviction to a fine not exceeding five pounds for every day on which
the defauit continues.

8.9 (1). Where a debt due to a moneylender in respect of a loan made by
o him after the commencemet of this Act includes interest,
Provision as 10 1pa interest shall, for the purposes of the provisions of
bankruptcy procec- i
dings for money. the Bankruptcy 1.\ct, 1914 (4 & 5 Geo. V, c 59) re!aung
lender's loans. to the presentation of a bankruptcy petition, voting at
meetings, compositions and schemes of arrangement, and
dividend, be calculated at a rate not exceeding five per cent. per annum, but
nothing in the [oregoing provisions shall prefudice the right of the creditor to
receive out of the estate, after all the debta proved in the estate have been paid
in full, any higher rate of interest to which he mav be entitled. The provisions
of this sub-section shall, in relation to such a debt as aforesaid, have effect in
substitution for the provisions of sub-section (1) of section 66 of the Bankruptcy
Act, 1914,

(2) No proof of a debt due to a monevlender in respect of a loan made
by him shall be admitted for any of the purposes of the Bankruptcy Act, 1914,
unless the affidavit verifving the debt is accompanied hy a siatement showing
in detail—

(a) the amount ol the sums actually lent to the debtor and the dates on
which they were lent, and the amount of every payment
already received by the moneylender in regpect of the loan and
the date on which every such payment was made; and

{b) the amount of the balance which remains unpaid distinguishing the
amount of the principal from the amount of the interest included
therein, the appropriation between principal and interest being
made in accordance with the provisions of this Aot where the

interest is not expressed by the contract far the loan in terms of
a rate; and

(¢) where the amount of interest included in the unpaid balance repre-
sents a rate per cent. per annum exceeding five per ceat, the
amount of interest which would be so included if it were calcula-
ted at the rate of five per cent, per anaum.

(3) General rules may be made under section one hundred and thirty-two

of the Bankruptcy Act, 1914, for the purpose of carrying into effect the objects of
this section,

B. 10. (1) Where, inany proceedings in respect of any money lent by a
moneylender after the commencement of this Act or in

53Af§:d3ﬁ?‘i, 5‘;f respect of any agreement or security made or taken after
S 1 " the commencement of this Act in respect of money lent
either before or after the commencement of this Act, it is

found that the interest charged exceeds the rate of forty-eight per cent, per
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annum or the corresponding rate in respect of anyv other peroid, the gourt
shall, unless the contrary is proved, presume for the purposes of section ape of
the Moneylenders Act, 1900, that the interest charged is excessive and that the
transaction is harsh and unconscionable, but this pravision shall be without
prejudice to the powers of the court under that section where the couart is
satisfied that the interest charged although not exceeding fortyveeight per cent
per annum is excessive,

{2) Where a court reopens a transaction of a monevlender under the said
gection one of the Moneylenders Act, 1900, the court may require the money-
lender to produce any certificate granted to him in accordance with the pro-
visions of this Act and may cause such particulars as the court thinks desirable
to be endorsed on any such certificate and a copy of the particulars to be sent
to the authority by whom the certificate was graated.

(3) The powers of a court under the said section one of the Mopeylenders
Act, 1900. with respect to the reopening of the transactions of the moneylenders
shall extend to any transaction effected under a special contract made in acecor-
dance with the provisions of section twenty-four of the Pawnbrokers Act, 1872
(35 & 36 Vict. ¢ 33) and accordingly, for the purposes of the first mentioned
section the provisions of paragraph (@) ol section six of the Monevlenders Act,
1900, shall not apply with respect to any such transaction.

{4) The powers of a court under sub-section (2) of the said section one of
the Monueylenders Act, 1900 [which enables a court at the instance of the
borrower, surety, or other person liable, to exercise its powers under that
section with respect to the reopening of the transactions of moneylenders,
although ro proceedings are taken for the recovery of the money lent, and-
potwithstanding that the time for repayment may not have arrived] may
in the event of bankruptcy of the borrower be exercised at the instance of
ihe trustee in bankruptcy, notwithstanding that he may not be liable in respect
of the transaction.

(5) The powers of the court under the said sub section (2) of section 1
of the Moneylenders Act, 1900, may be exercised notwithstanding that the
moneylender’s right of action for the recovery of the money lent is barred.

8. 11. {1} Subject as hereinafter provided, no action by a moneylender for
Courts to which the recovery of money lent by him or for enforcing any

fn’(‘:’fe‘;ﬁ‘: i@ﬂdgisnog agreement or security relating to any sach money shall

transactions are to ~be brought inany inferior court other than a county
be taken. court :

Provided that His Majesty may by order in Council direct that any inferior
caurt specified in the order shall have the same jurisdiction as respects such
actions as aforesaid as it would have had but for the provisions of this sub-
section, and any such order may contain such provisions as appear to His
Majesty expedient with respect to the making of rules of court for regulating
the procedure to be followed in the case of any such action, and may be revoked
or varied by any subsequent order made in like manner,

(2) Before any order in Council is made under this section, a draft
thereof, shall be 1aid . before eachk House of Parliament for a period of not less
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than 21 days during the session of Parliament, and if either House before the
expiration of the said period presents on address to His Majesty against the
draft or any part thereof, no further proceedings shall be taken therson, but
without prejudice to the making of a new draft order.

8. 12. Any agreement between a moneylender and a borrower or intending
Prohibition  of borrower for the payment by the borrower ar intending
charge for expemses borrower to the moneylender of any sum on account of
on loans by money. cosls, charges or expenses incidental to or relating to the
lenders, negotiations for or the granting of the loan or proposed
loan shall ba illegal, and if any sum is paid to a moneylender by a borrower or
intending borrower as for or on account of any such eosts, charges or expenses,
that sum shall be recoverabie as adebt due to the borrower or intending
borrower or, in the event of the loan being completed, shall, if not so re.
covered, be set off against the amount actually lent and that amount shall be
deemed 10 be reduced accordingly,

B. 13. {1) No proceedings shall lie for the recovery by a moneylender of

Limitation  of any money leat by ‘him afte}- the commencement of this
tima for proceedings Act or of any interest in respect thereof, or for
in respect of money  the enforcement of any agreement made or security
lent by money-  taken after the commencement of this Act in respect
lenders. of any loan made by him unless the proceedings are com-
menced before the expiration of twelve months from the date on which
the cause of action accrued :

Provided that-;-

(@) if during the period of twelve moaths aforesaid or ar any time
within any subsequent period during which proceadings may by
virtue of this proviso be brought, the debtor acknowledges in
writing the amount due and gives a written undertaking to the
moneylender to pay that amount, proceedings for the recovery of
the amount due may be brought at any time within a period of
twelve months from the date of the acknowledgment and under-
taking ;

(b) the time limited by the foregoing provisions of this section for the
commencement of proceedings shall not begin to run in respect
of any payments from time to time becoming due to moaeylender
under a contract {or the loan of money until a cause of action
accrues in respect of the last payment becoming due uader the
contract ;

f¢) if at the date on which the cause of action accrues or on which any
such acknowledgment and undertaking as aforesaid is given by
the debtor the pergon entitled to take, the proceedings is non-
compos mentis the time limited by the foregoing provisions of
this section for the commencement of proceedings shall not
begin to run antil that person ceases to be non compos mentis or
dies whichever first occurs; and
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(d) if at the date on which the cause of action accrues or on which any
such acknowledgment and undertaking as atoresaid is given by
the debtor, the debtor is beyond the seas, the time limited by
foregoing provisions of this section for the commencement of
proceedings shall not begin to run until he returns from beyond
the seas. so however that section1l of the Mercantile Law
Amendment Act, 1856, (which relates to the limitation of actions
against joint-debtors where some are beyond seas) shall have as
if this section included among the enactments therein referred to
as fixing a period of limitation,

{2} Without prejudice to the powers of a court under section (1) of the
Moneylenders Act, 1900, if at the time when proceedings are taken by a
moneylender in respect of a default in the payment of any sum due to
him under a contract for the loan of monev any further amount out-
standing under the contract but not yet due the court may determine the
contract and order the principal outstanding to be paid to the moneylender with
such interest thereon if any, as the court may allow up to the date of payment.

8.13. (1) The  vprovisions of section6, 12 and 13 of this Act

shall not apply in relation to any loan by a pawnbroker

Special P'O"'iSfO’fS on a pledge, or in relation to anv debt in respect of snch a

;‘;:; pawnbroker’s loan, or any interest thereon, notwithstanding that the

loan is not made in the course of the business carried on

by the pawnbroker in accordance with the Acts for the time being in force in

relation to pawnbrokers, so long as the following conditions are complied
with in respect of the loan :—

(a) The pawnbroker shall deliever or send to the pawner within seven
days a note or memoramdom containing all the terms of the
contract and in particnlar showing the date on which the loan
is made, the amount of the principal of the loan, interest
charged on the loan expressed interms of a rate per cent, per
annum, and any other charges payable by the panwaer under

" the contract, and the rate of interest charged shall not exceed the
rate of twenty per cent. per annum ;

(b) Subject as hereinafter provided, the pawner sball not be charged
any sum on account of costs, charges, or expenses incidental to eor
relating to the negotiations for or the granting of the loan or
proposed loan, except a charge for the preparation of documents
relating to the loan not exceeding the sum of one shilling, and a
charge equal to the actual amount of any stamp duty paid by the
pawnbroker upon any such document : )

Provided that a pawnbroker shall not be deemed to have failed to comply
with the foregoing conditions by reason of his having made in good faith and in
accordance with the terms of the contract for the loan—

(i) a reasonable charge in respect of the storage or care of any pledge
which is not physically delivered to him or which although aso
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delivered, is of such weight or size that. it would not under the
Post Office Regulations for the time being in force be received for
transmission by parcel post: or

({ii} a charge for interest at a rate not exceeding 20 per cent, per
annum upon any sum reasonably expended by the pawnbroker in
respect of the storage or care of the pledge ; or

{iii) a charge not exceeding one shilling for rendering any account of
the sale of any pledge ; or

{iv) a charge not exceeding one shilling in respect of any iaspection of
the pawnbroker’s books,

{2) Any charge authorised by this section for the preparations of docu-
ments relating to a Joan, or in respect of stamp duty upon anv such document,
may be deducted by the pawnbroker from the amount of the Joan, and, if so
deducted, shall be deemed for the purposes of this Act to be included in the

principal.

8. 15. (1) In this Act, unless the context otherwise requires, the following
expressions have the meanings hereby respectively

Interpretation etc. assigned to them that is to say :(—

* Authorised name’' and " authorised address " mean respectively
the name under which and the address at which a mogeylender
is anthorised by a certificate granted under this Act to carry on
business as a moneylender ;

‘" Business name ’ means the name or style under which anv business
is carried on, whether in partnership or otherwise :

" Company '’ means any body corporate being a moneylender ;

" Fyrm " means an unincorporate body of two or more individuals or
one or more individuals and one or more corporations, or twa
or more corporations, who have entered into partnership with
one another with a view to carrving on business for profit ;

* Interest ' does not include any sum lawfully charged in accordance
with the provisions of this Act by a moneylender for or on
account of costs, charges, or expenses, but save as aforesaid, °
includes any amount, by whatsoever name called, in excess of the
principal, paid or payable to a moneylender in considerations of
or otherwise in respect of a loan ;

“ Principal ** meansin relation to a loan the amount actually lent to
the borrower.

{2) Where by a contract for the loan of money by a money.lender the
interest charged on the loan is not expressed in terms of a rate, any amount paid
or payable to the moneylender under the coatract (other than simple
interest charged in accordance with the proviso to section 7 of
this Act} shall be appropriated to principal and interest in the proportion
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that the principal bears to the total amount ef the interest, and the
rate per cent per annum represented by the interest charged as calculated im
accordance with the provisions of the First Schedule to this Act shall be
deemed to be the rate of interest charged on the loan.

§. 16. (1) Where any debt in respect of money lent by a moneylender
whether before or after the commencement of this Act
Notice and infor.  or in respect of interest on any such debt or the benefit
:’natw" ?ssggng:zif:: of ‘any agreement made or security taken in respect of any
of moneylenders’ such debt or interest is assigned to any assignee, the
debis, asgignor (whether he ijs the moneylender by whom the
money was leat or any person to whom the debt has been

previously assigned) shall, before the assignment is made—

(a) give to the assignee notice in writing that the debt, agreement, or
security is affected by the operation of this Act ; and

(b) supply to the assiguee all intormation necessary to enable him to
comply with the provisions of this Act relating to the obligation
to supply information as to the state of loans and copies of
documents relating thereto,

and apy person acting in contravention of any of the provisions of this
section skall be liable to indemnify any other person who is prejudiced by the
contravention, and also be guilty of a misdemeanour, and in respect of each
offence be liable on conviction on indictment to imprisonment for a term not
exceeding two vears, or to a fine not exceeding five hundred pounds, or to both
such imprisonment and fine, and shall be liable on summary coaviction to
imprisonment for a term not exceeding three months or to a fine not exceeding
one hundred pounds,

(2) In this section the expression " asségned '’ means assigned by any
assignment fnier vivos other than an assignment by operation of law and the
expressions ' assignor 7' and ** assignee’’ have corrosponding meanings.

8. {7. (1) Subject as hereinafter provided the provisions of this Act shall
L continue to apply as respects any debt to a moneylender
Acﬁppgz"“‘i’:sﬂc‘:{ in respect of money lent by him after the commencement
assignees. of this Act or in respect of interest on money so lent or the
benefit of any agreement made or security taken in
respect of any such debt or interest, notwithstanding that the debt or the benefit
of that agreement or security may have been assigned to any assignee, and,
except where the context otherwise requires, references in this Act to a money-
lender shall accordipngly be construed as ipcluding any such asgignee as
aforesaid :

Frovided that—
(@) Notwithstanding anything in this Act— : . s

‘i) Any agreement with, ér security taken by, a monéyleéndet in respeck
of money lent by him after the commencembent of this Act shall
be valid in favouf of any bona fidg assignee or holder for value
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without notice of any defect due to the operation of this Act and
of any person deriving title under him ; and

{ii} Any payment or transfer of money or property made bona fide
by any person, whether acting in a fiduciary capacity or other-
wise, (n the faith of the validity of any such agreement or
security, without notice of any such defect shall, in favour of
that person, be as valid as it would have been if the agreement
or security had been valid ; and

{(iii) The provisions of this Act limiting the time for proceedings in
respect of money lent shall not apply to anv proceedings in
respect of any such agreement or security commenced by a bona
Jide assignee or bolder for value without notice that the agree-
ment or security was affected by the operation of this Act or any
person deriving tisle under him,

but in every such case the moneylender shall be liable to indemnify
the borrower or any other person who is prejudiced by virtue
of this section, and nothing in this proviso shall render valid
an agreement or security in favour of, or apply to any other
proceedings commenced by an assignee or holder for value
who is himself a moneylender ; and

(b) For the purposes of this Act and of the Moneylenders Act 1900, the
provisions of section one hundred and ninety.nine of the Law of
Property Act, 1925 (15 Geo. V. c, 20) shall apply as if the ex.
pression ‘‘purchasar’ iocluded a person making any sach pay-
ment or transfer as aforesaid.

{2) Nathing in this section shall render valid for any purpose any agree-
ment, security, or other transaction which would, apart from the provisions
of this Act, have been void or unenforceable.

8. 18. [Omitted as it velates to the application of the Act to Scotland],

Short title. cita- 8. 19, (1) This Act may be cited as the Money-
tion. construction, lenders Act, 1927, and the Moneylenders Act, 1900, and
repeal, extent and this Act may be cited together as the Moneylenders
commiencement. Act, 1900 to 1927,

{2} Except where the context otherwise requires, references in this Aot to
the Moneylenders Act, 1900 shall be construed as references to that Act as
amended by this Act, and this Act shall be construed as one with that Act, and
the provisions of this Act as to moneylenders’ excise licences and offences in
relation thereto shall also be construed as one with the Aects relating to duties
of excise and the management of those duties.

{3) The enactments set out in the Second Schedule to this Act are hereby
repealed to the extent specified in the third column of that Schedule.

[Rest of this sub-section is oméited as unnecessary.]
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FIRST SCHEDULE.

CALCULATION OF INTEREST WHERE THE INTEREST CHARGED ON
A LOAN 18 NOT EXPRESSED IN 1ERMS OF A RATE.

1. The amount of principal outstanding at any time shall be taken to be the
balance remaining after deducting irem the principal the total of the portions of
any payments appropriated to principal in accordence with the provisions of this
Act,

2. The several amounts taken to be outstanding by way of principal during
the several periods ending on the dates on whichk payments are made shall be
multiplied in each case by the number of calendar months during which those
amounts are taken to be respectively outstanding, and there shall be ascertained
the aggregate amount of the sum so produced,

3. The total amount of the interest shall be divided by one-twelfth part of
the aggregate amount mentioned in paragraph 2 of this Schedule, and the
quotient, multiplied by one hundred, shall be taken to be the rate of interest
Der cent per annum,

4, If having regard to the intervals between succegsive payments it is
desired so to do, the calculation of interest may be made by reference to weeks
instead of months, and in such a case the foregoing paragraphs shall have effect
as though in paragraph 2 the word ‘'weeks' were substituted for the words
‘‘calendar months'' and in paragraph 3 the words ‘ome-fifty second,’™ were
substituted for the words “one-twelfth "

5. Where any intervel between successive payments is not a number of
complete weeks or complete months, the foregoing paragraphs shall have effect
as though one day were one-seventh part of a week or one-thirtieth part of a
month as the case may be,

SECOND SCHEDULE

ExaAcTMENTS REPEALED. (OMITTED)
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The [English] Pawnbrokers Act, 1872
{35 and 36 Vic. ch. 93).

Preltminary.
TOth Auqgnst, 1872,
An Act {for consaolidating, with Amendmen:s, the Acts relating to Pawn-
brokers in Great Britain,

8.1. This Act may be cited as the Pawnbrokers

h itle.
Shorf title Act, 1872,

'88. 2, 83 and 4.—Omitted as unnecessary.]
Dafinitions ; Application of the Act.

Interpretation, 8. 5. In this Act—

" Paunbroker includes every person who carries on the busipess of
taking goods and chatlels in pawn;

"Pledye'' means an article pawned with a pawnbroker;

“Pawner'' means a person delivering an article for pawn to a pawn-
broker ;

“8Shop” includes dwelling houge and warehouse, or other place of
business, or place where business is transacted ;

“Unginished goods or matcrials” includes any goods of any manu-
facture or of any part or branch of any manufacture either mixed
or separated, or any materials whatever plainly intended {or
the composing or manufacturing of any goods, after such goods
or materials are put into a state or course of manufacture, or
into a state for any process or operation to be performed there-
upon or therewith, and before the same are completed or fnighed
for the purpose of wear or consumption;

“'Constable’ includes any peace officer ;

“Justice” means justice of the peace having jurisdiction in the country
or place where the maiter renuiring the cognizance of a justice
arises ;

“"Court of summary jurisdiction” means any justice, justices, or
magistrate {however designated) having jurisdiction under the
Summary Jurisdiction Act of 1848 (described in part 1 of the
Second fchedule to this Act).

8, 6. In order to prevent evasion of the provisions of this Act, the
following persons shall be deemed to be persons carrying
on the business of taking poods and chattels in pawn
{thatis to say) every person who keeps a shop for purchase
or sale of goods or chattels, or for taking in goods or
chattels by way of secarity for money advaonced thereon, and who

Exiension of Act
to keepers of eer-
tasin shops.
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purchases or receives or takes in goods or chattels, and pays or
advances or lends thereon any sum of money not exceeding ten
pounds with or under an agreement or understanding expressed or
implied, or to be, from the nature and character of the dealing, reasonably
inferred, that those goods or chattels may be afterwards redeemed or repur-
chased on any terms : and every such transaction, article, payment, advance, and
loan shall be deemed a pawning, pledge, and loan respectively within this Act.

§.7. The provisions of this Act relating to the pawnbrokers shall extend
to and inciude the executors or administrators of deceased

Excevtors, etc, of .
Dawnbrokers. pawnbrokers except that an executor or administrator
shall not be answerable for any penalty or forfeiture per-

sopally or out of his own estate, unless the same is incurred by his own Act or
neglect.

8.8. Ior the purposes of this Act anything done or omitted by the
servant, apprentice, or agent of a pawnbroker in the course
A;ﬁgi‘i’:tti:;essfreﬂint;f of or in relation 1o the business of the pawnbroker, shall
PGWHbrOke?:s. ) be deemed to be done or omitted (as the case may be) by
the pawnbroker ; and anything by this Act authorised

to be done by a pawnbroker may be done by his servant, apprentice, or agent,

8. 9. The rights, powers, and benefits by this Act reserved to and conferred
. on pawpers shall extend to and be deemed to be reserved
Assigns, Execu- 14 and conferred on the assigns of pawners, and to and on
tors, etc. of Pawn- ‘s .
ers. - the executors or administrators of deceased pawners;
but any person representing himself to a pawnbroker to
be the assign, executor, or administrator, of a pawner shall, if required by the
pawnbroker, produce to the pawnbroker the assignment, probate, letters of
administration, or other instrument under which he claims. '

Application  of - T
Act  in rgspect of 8. 10. This Act shall apply—
loans.

(1) To every loan by a pawnbroker of [orty shillings or under

(2) Toevery loan by 2 pawnbroker of above forty shillings and not
above ten *pounds, except as in this Act otherwise provided in
relation to cases where a special contract representing the terms
of the loan (as authorised by this Act} is made between the
pawner and the pawnbroker at the time of the pawning.

Nothing in this Act shall apply to a loan by a pawabroker of above ten
pounds, or to the pledge on which the loan js made, or to the pawnbroker or
pawner in relation to the loan or pledge: and notwithstanding anything in this
Act, a person shall not be deemed a pawnbroker by reason only of his paying,
advancing, or lending on any terms any sum or sums of above ten pounds.

§.11. Nothing in this Act shall apply to aloan made by a pawnbroker

) before the commencement of this Act, or ta the pledge on.

; Ex cbe?t $0n 0f  which the loan is made, or to the pawnbroker or pawner
an ¥ - . . R
;zenﬁem:ng sf z?t in relation to the loan or pledge; and the enactments I1n
force at the time of the making of the loan shall, after



7-15] THE (ENGLISH) PAWNBROKERS ACT, 1872 123

and notwithstanding the commencement of this Act, have effect in relation to
every such loan and pledge, as if this Act bad not been passed.

General Obligations of Pawnbrokers.

§. 12. A pawnbroker shall keep and use in the business such books and

documents as are described in the Third Schedule to this

Pawnbrokers 20 Act, in the forms therein indicated or to the like effect,

f’frgcm’:fl:‘c' 2% snd shall from time to time, as occasion requires, enter

therein in a fair and legible manper the particulars indi-

cated in and in accordance with the directions of that Schedule and shall make
all inquiries necessary for that purpose.

If a pawnbroker fails in any respect to comply with thz requisitions of”
this sectiou he shall be guilty of an cff-nce against this Act.
Pawnbrokers to

keep names over 8. 13. A jawnbroker shall observe the f{following
doors, and table of rules (—

rates, efc  exhibt.
ted in shops.

(1) He sha!l always keep cxhibited in large cbaracters over the outer door
of his shop bis Christian namc and surname or names, with the word pawn-

broker :

(2) He shall always keep placed in a conpsicuous part of his shop (so as to-
be ligible by every person pawning or redeeming pledges, standing inany box or
place provided in the shop for persons pawning or redeeming pledges) the

- same jnformation as js by the rules of the Third Schedule to this Act required
to be printed on pawn-tickets,

1f a pawnbroker fails in any respect tocomply with the requisitions of
this section he sball be guilty of an offence against this Act.

Pawning ; Redemplicn ; Sale.

Pawn tickets to 8. 14 A pawnbroker shall on taking a pledge in pawn.
be given for pled- give to the pawuer a pawn-ticket, and shall not takea

ges. pledge in pawn unless the pawner takea the pawn ticket.
Profit and char- 8. 15. A pawnbroker may take profit on a loan ona

ges allowed to pledge at a rate not exceeding that specified in the Fourth

pawabrokers. 8chedule to this Act. '

A pawnbroker may demand aund take the charges specified in the same
Schedule, in the cases and according to rules therein stated and prescribed.

A pawnbroker'shall not, in respect of a loan on a pledge, take any profit, or
demand or take any charge or sum whatever, other than those specified in the
same Schedule,

A pawnbroker shall, if required at the time of redemption, give a receipt
for the amount of loan and profit paid to him; and such a receipt shall not be.
liable to stamp duty unless the profit amounts to forty shillings or more.
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8, 16, Every pledge shall be redeemable within twelve months from the
Pledges redeema- day of pawning, exclusive of that day; and there shall be
-ble for ome year added to that year of redemption seven days of grace,
-with seven days of within which every pledge (if not redeemed within the
grace. year of redemption) shall continue to be redeemable,

Pledges for 10 Sh. 8. 17T. A pledge Pawned for ten sh:llzn_gs, or under,
or nnder not redce- if not redeemed within the year of redemption amd days
med in time forfei-  of grace, shall at the end of the days of grace become and
ted. be the pawnbroker's absolute property,

8. 18, A pledge pawned for above ten shilliags shall further continue
Pledges above 10 redeesmable until it is disposed of, as in this Act provided,

Sh.  redecemable although the year of redemption and days of grace are
untel sale. expired.

8. 19. A p'edge pawned for above ten shillings shall when disposed of by
Sale by auction of  the pawnbroker be disposed of by sale by public auction,
. dledges above 10 Sh,  and not otherwise; and the regulations in the Fifth Sche-
+ dule to Lthis Act shall be observed with reference to the sale,

A pawnbroker may bid for and purchase at a sale by auction, made or
purporting to be made under this Act, a pledge pawned with him: and on such
purchase he shall be deemed the absolute owner of the pledge purchased,

B. 20. If an auctioneer does anything in contravention of the provisions af
this Act relating.to auctioneers, or fails to do anything
which he is required by this Act to do, he shall be
guilty of an offence against this Act,

Offentces by auc-
. tioneers.

8. 2{. Al any time within three years after the auction at which a pledge
Power to inspect pawned- for above t-en shillings is sold, the hoIderﬁ of the
sale book. pawn-ticket may inspect the entry of the sale in the
pawnbroker’s book, and in the filled up catilogue of the

. auction (authenticated by the signature of the auctioneer) or in either of th em.

8. 22, Where a pledge pawned for above ten shillings is sold, and appears
{from the pawnbroker’s book to have been sold for more
Pawnbroker  t0  than the amount of the loan and profit due at the time of
_ iﬁmzttio:s?;;ﬁ?: sale, the pawnbroker shall, on demand, pay the surplus
subfect to set off, =~ to the holder of the pawn-ticket incase the demand is
made within three years after the sale, the necessary costs

and charges of the sale being first deducted.

If on any such demand it appears from the pawnbroker's book that the

sale of a pledge or pledges bas resulted ina surplus, and that within twelve

- months before or after that sale the sale of another pledge or other pledges of

the same person has resulted in a deficit, the pawnbroker may set off the deficit

- agsinst the surplus, and shall be liable to pay the balance only after such
- set-off,

Offences as to , 23, ith
_pledges for above 8. 23. If with respect to pledges for loans of above

70 sh ten shillings a pawnbroker—
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{1) Does not dona fide according to the directions of this Act sell a pledge -
pawned with him ;

(2) Enters in his book a pledge as sold for less than the sum for which it
was sold, or fails duly to enter the same ;

(3) Refuses to permit any person eatitled under this Act, to inspection of
an entry of sale in the pawnbroker’s book, or of a filled up catalogue
of the auction, authenticated by the auctioneer’s signature, to inspect
the same ;

{4) Fails without lawful excuse (proof whereof shall lie on him) to.
produace such a catalogue on lawf{ul demand ;

{(3) Refuses to pay on demand the surplus to the person entitled to receive -
the same ;

he shall in every such case be guilty of an offence against this Act and shall be
liable on conviction thereof in a court of summary jurisdiction to forfeit to the
person aggrieved a sum not exceeding ten pounds.

(Ss. 24, 28 and 26.—Omitted as being unnecessary.

8. 27. Where a pledge is destroyed or damaged by or in consequence of
fire, the Pawnbroker shall nevertheless be liable on-

Liabitsty of  application within the period duripg which the pladge
g;;r::roker 7 €¥58  would have been redeemable to pay the value of
the pledge, after deducting the amount of the loan and

profit, such value to be the amount of the loan and profit, and 25 per cent on-
‘the amount of the loan.

A pawnbroker shall be entitled to insure to the extent of the value so
estimated,

8. 28. If a person entitled and offering to redeem a pledge shows to the
satisfaction of a court of summary jurisdiction that the
Compensa t 1 091 pledge has become or has been rendered of less value
-;:(;:d‘;?'e”atw" of than it was at the time of the pawning thereof by
) ot through the default, neglect, or wilful misbe.
haviour of the pawnbroker, the court may, if it thinks fit, award a reasonable
satisfaction to the owner of the pledge in respect of the damage, and the amount
awarded shall be deducted from the amount payable to the pawnbroker, or shall
be paid by the pawnbroker (as the case requires) in such manner as the court
directs.

(8s. 29 and 30.—Omilled as betng unnecessary.)

8. 3t. 1f a pawnbroker, without reasonable excuse (proof whereof shall lie
on him, neglects or refuses to deliver a pledge to the
Summary order  person entitled to have delivery thereof under this Act, he

Jor  detivery of . . .
bledge to persom shall be guilty of an offence against this Act, and a court
entitled. ) of a summary jurisdiction may, if the court thinks fit,
with or without imposing a penalty, order the delivery of

the pledge on payment of the amount of the loan and profit.
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General Restrictions on Pawnbrokers.

Prohibition o f
ﬁurchaSiﬂg 39,
Pledges ;taking ; S
?ledges f vy om thlngs -_—
-children etc.

1f 2 pawnbroker does any of the following

(1) Takes an article in pawn from any person appearing to be under the
age of twelve years or to be intoxicated ;

{2} Purchases or takes in pawn or exchangs a pawn-ticket issued by
another pawnbroker ;

(3) Employs any servant or apprentice or other person under the age of
16 years to take pledges in pawn ;

(4) Carries on the business of a pawnbroker on Sunday, Good Friday,
or Chirstmas day, or a day appointed for public fast, humiliation,
or thanks- giving ;

(5) Under any pretence purchases except at public auction, any pledge
while in pawn with him;

{6) Suffers any pledge while in pawn with him to be redeemed with a view
to his purchasing it ;

(7) Makes any contract or agreement with any person pawning or offering
to pawn any article, or with the owner thereof, for the purchase,
sale, or disposition thereof within the time of redemption,

(8) Sells or otherwise disposes of any pledge pawned with him except’
at such time and in such manner as authorised by this Act;

‘he shall be deemed guilty of an offence agaiost this Act.

[88. 33-—36.—Omitted)

Inland Revenue Licences.

B. 37. Every pawnbroker shall yearly take out from tha Commissioners of
. Inland Revenue an excise licence for carrying on his
Yearly  licence busi . . 4 and
and excise duty, usiness, on which licence there shall be charged an
paid for the use of Her Majesty, her heirs and successors
an excise duty of 7 pounds ten shillings.

Every licence shall be dated on the day on which it is issued and shall
determine on the 31st day of July,

A separate licence shall be taken out and paid for by a pawnbroker for
-each pawnbroker’s shop kept by him,

If a person acts as a pawnbroker without having in force a proper licence

he shall for every such offence be liable to an excise penalty not exceeding 50
pounds,

All the provisions contained in any Act relating to excise licences,
duties or penalties, and in force at the commencement of this Act, shall
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as far as the same are applicable, have full effect with respect to the
licence and duty and penalty aloresaid.

8. 38. [Omitted]

8. 4. After the passing of this Acta pawnbroker’s licence shall not be
granted to any person except on the production and in
pursuance of the authority of a certificate granted under
this Act; save that it shall not be necessary for any per-
son being at the commncement of this Act a licensed
pawnbroker, or for his executors, administrators, assigns or successors, to
obtain such a certificate.

Licences not to be
granted without
certificate.

Any licence granted in contravention of this section shall be void.

8, 30. Certificates under this Act shall be granted (as regards England)
in the metropolitan police district by a magistrate sitting
in any police court in the metropolis having jurisdiction
in the district where the application is made, and in any
place within the jurisdiction of a stipendiary magistrate by that magistrate and
in othet places by the Justices of the petty sessivnal division assembled at the
petty sessions specially convened for that puppose,

S8 41—32. [Omitted.]

Certificates to be
granted by justices,

G ds of ref §. 43. An application for a certificate shall not be

rounds of rafu- ) .

sal of certificate. :—;fused, except on the following grounds, or one of
em ;—

{1} That the applicant has {ailed to produce satisfactory evidence of
good character ;

(2) That the shop in which he intends to carry on the business of a
pawnbroker or any adjacent house or place owned or cccupied
by him, is frcquented by thieves or persons of bad character;

(3) That Le has not complied with the last preceding section,

8. 44, [Omiited.]
Penalttes and Legal Procesdings.

8. 45. If a pawnbroker or other person is guilty of an offence against this
G ; " Act, in respect whereof a specific forfeiture or penalty is
Sor ;;z:;‘;s penalty not prescribed by this Act, he shal! be liable, on convic-

tiop thereof in a court of summary jurisdiction, toa
penalty not exceeding ten pounds.

S5. 46—49, [Omatted.]

8. 50. A pawnbroler shall at any time, when ordered or summond by a
Production of court of summary jurisdiction, attend before the court
books etc, before and produce all books and papers relating to his busi«

Justices. ness which he is reguired by the court to produce.

If he fails to do so, he shall be guilty cf an offence against this Act,
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THE THIRD SCHEDULE.

PLEDSGE BOOK.

For date of redemption.

For profit charged.

For amount of loan,

For namber of pledge in the month.

For name of pawner.

For address of pawner,

For name of owner, if other than pawner,

For address of owner, if other than pawner,

For list of Articles pawned, as described on pawn-ticket,

RULE.

All entries in the last five columns respecting each pledge shall be made
on the day of the pawning thereof or within four hours after the end of that
day.

THE FOURTH SCHEDULE.

PROFIT AND CHARGES ALLOWED TO PAWNBROKER.
ParT I.—PROFIT ON LOAN.

A. On aloan of forty shillings or under—
For any time during which the pledge remains in pawn not exceeding
one month, for every two shillings or fraction of two shillings lent .
.« One half penny,
For every month after the frst, including the ourrent month in which
the pledge is redeemed, although that month is not expired,

for every two shillings or fraction of two shillinge lent -
e <o One half penny,
Proviso.

If the pledge is redeemed before the end of the first fourteen days after
the expiration of any month, the pawnbroker shall, in reapect of those fourteen
days, be entitled to take half of the amount which he would be entitled to taka
for the whole month,
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B. Onaloan above forty shillings—

For every month or part of a month for every sum of two shillings
and six pence or fraction of two shillings and six pence .-
e .. One half penny.

PART II,—~CHARGE ON PAWN-TICKET.

Where the loan is ten shillings or under ... ... ... One halfpenny.
Where the loan is above ten shillings we ... One panny.

PART lI1.—CHARGE ON INSPECTION OF SALE BOOK.

For the inspection of the entry of & sale ... vee . One penny,

Part IV.—(CHARGE ON FOorRM OF DECLARATION.

Where the loan is five shillings or under ... we  One halfpenny.
Where the loan is above five shillings e oo One penny,
RuLr.

This sum is to be paid by the applicant at the time of application.

THE FIFTH SCHEDULE.

REGULATIONS AS TO AUCTIONS OF PLEDGES ABOVE
TEN SHILLINGS.

1. The auctioneer shall cause all pledges to be exposed to public view.
2, He shall publish catalogues of the pledges, stating—
(1) the pawnbroker’s name and place of business;
(2) the month in which each pledge was pawned ;
{3) the number of each pledge as entered at the time of pawning in the
pledge book,
3. The pledges of each pawnbroker in the catalogue shall be separate
from any pledges of any other pawnbroker,
4, The auctioneer shall insert in some public newspaper an advertisement
giving notice of the sale, apd stating—
(1) the pawnbroker’s name and business ;
(2) the monthz in which the pledges were pawned.
5, The advertisement shall be inserted on two several days in the same

newspaper and the second advertisement shall be inserted at least three clear
days before the first day of sale.

6. DPictures, prints, books, bronzes, statues, busts, carvings in ivory and
marble, cameos, intaglios, musical, mathematical, and philosophieal instru.
ments, and china, sold by auction, shall be sold by themselves, and without any
other goods being sold at the same sale, four times only ipevery year, (that is

9



130 APPENDIX—INI

to say) on the first Monday in the months of January, April, July, and October,
and on the following day and days. if the sale exceeds one day, and at no
other time,

7. Where a pawnbroker bids at a sale the auctioneer shall not take the
bidding in any other form than that in which he takes the biddings aof other
persons at the ssme sale; and the auctioneer on knocking down any article
to a pawnbroker shall forthwith declare audibly the name of the pawnbroker
as purchaser,

8. The auctioneer shall, within 14 days alter the sale, deliver to the
pawnbroker a copy of the catalogue, or of so much thereof as relates te the
pledge of that pawnbroker, filled np with the amounts far which the several
pledges of that pawnbroker were sold, and authenticated by the signature of the
auctioneer,

9. The pawnbroker shall preserve every such catalogue for three years
at least after the auction.



APPENDIX~-IV
THE AGRICULTURISTS' LOANS ACT, 1884

[India Act XII of 1884, as amended by the Madras Act XVI of 1935]
An Act to amend and provide for the extension of the Northern India
Takkavi Act, 1879,

WHEREAS it is expedient to amend the Northern Irdia Takkavi Act, 1879,
and provide for its extension to any part of British India;

Preamblea, ;
ambre It is hereby enacted as follows :(—

S ] 8. 1. (1) This Act may b=called THE AGRICUL-

Short title, TURISTS' LOANS ACT, 1884 ; aad

{2) It shall come into force on the first day of August, 1384,

8. 2. (1) This section and section 3 extend to the

Liacal axtent, ) .
whole of British India.

(2) The rest of this Act exiends in the first instance only to the territorie-
respectively administered by the Governor of Bombay in Council, the Lieutes
pant Governors af the North-Western Provinces and the Punjab, and the Chief
Commissioners of OQudh, the Central Provinces, Assam and Ajmere,

{3) But any other Local Government may, from time to time, by notifi-
cation in the Official Gazette, extend the rest of this Act to the whole or any
‘part of the territories under its administration,

8.3. (1) Onand from the day on which this Act comes into force, the
Repeal of dct X of Northern India Takkavi Act, 1.879-, .aud sections 4 and 5
1879, and sections of the Bombay Revenue Jurisdiction Act, 1880, shall,
dand 50f Act XV except as regards the recovery of advances made beforzs

-of 1880. this Act comes into force and of the interest thereon, be

repealed,
{2) All rules made under those Acts shall be deemed to be made under

this Aect.

8. 4, (1) The Local Government, or ina Province for which there is a
Board of Revenne or Financial Commissioner, such
Power of Local Board or Financial Commissioner, subject to the control
Government £0 4f the Local Government may, from time to time, make

make rules. .
rules as to loans to be made to owners and occupiers of
arable land for the relief .of distress® or fndebtedness, the purchase of seed or
oattle, or any other purpose not specified in the Land Improvements Loans Act,

'but connected with agricultural objects,

*These words were added by the Madras Act XVIof 1935,
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(2) All such rules shall be published in the local Official Gazette.

8.5, Every loan made in accordance with such rules, all interest (if any}

chargeable thereon, and costs (if any) incurred in making

Reoovery of or recovering the same, shall, when they become due, be

foans. recoverable from the person to whom the loan was made,

or from any person who has become surety for the repayment thereof, as if they

werp arrears of land revenue or costs incurred in recovering the same due by the
person to whom the loan was made or by his surety.

8. 6. When a lcanis made under this Actto the members of a village
. . community or to any other persons on such terms that
Liabslity of joint all of them are jointly and severally bound to the Govern-
borrowers as among for th h hol ble i
themselves. ment {or the payment of the whole amount payable in
respect thereof, and a statement showing the portion of
that amount which a8 among themselves each is bound to contribute is entered
opon the order granting the lecan and is signed, marked, or sealed by each of
them or bis agent duly authorized in this behalf and by the officer making the
order, that statement shall be conclusive evidence of the portion of that amount
which as among themselves each of those persons is bound to contribute.



The Agriculturists’ Loans Act, 1884
*RULES.

The following are the RULES framed under section 4 of the Act:—
*[Vide: G. O. No. 2531 Revenue dated 25-—-10—35, Fort St. George Gazette
dated 29th October, 1935, pages 1436—1442 and also the amending Rules :—

G. O. Ms, No, 2975 Revenue dated 14—12—1935 Fort 8t. George Gazette
dated 24—12—1935,

3. O. Ms, No. 55 Revenus dated 5—1-—~1936 " 21—1—1936,
G. O, Ms, No. 1159 Revenue dated 25—5—1936 o 2—6—1936,
G, O. Ms, No. 1161 Revenue dated 25—5—1936 v 2—6—1936.
G. 0. Ms. No. 1188 Revenue dated 4—8—1936 " 11—8—1936.
G. O. Ms. No. 2145 Revenue dated 1—10—1936 ' €—10—1936,]

Rules for the grant of loans for the reltef of indsbtedness
under the Agriculturists’ Loans Act, 1854, as
amended by the Madras Act XVI of 1935.
1n exercise of the powers couferred by sub-section (1) of section 4 of the
Agriculturists’ Loans Act, 1884 (X1I of 1884), as amended by Madras Act XVI
of 1935, the Governor in Council is hereby pleased to make the following
special rules for the grant of loans for the relief of the indebtedness of
agriculturists. (Fort St, Gearg: Gazette, of 20—10—35 pp. 1486—42 Part 1.)
. I. Short title and commencement. —(1) These rules may be called the
Madras Agriculturists’ L.oans (Relief of Indebtedness) Rules, 193Z.
{2) They shall come into force on the 29th day of Qctober 1935.

11. Persons to whom loans may be granted.—Loans may be granted under
these rules to persons who own lands or the gccupancy right in lands, the value
of which lands or right, as estimated by the officer competent to sanction the
loan, does nat exceed tRs. 5,000.

1II, Conditions subjeet to which loans may be granted and the mozimum
amount of loan admissible,—(1) No loan shall be granted under these rules to
any person—

(i) wnless he makes full disclosure of all his liabilities ; and
(ii) unless he appiies for an amount which would be sufficient to
discharge all such liabilities,

»
+
+
+

4 Substituted for Rs. 3,000 by the amending Rule—Vide G. Q, Ms, No. 55,
Revenue of 9—1—'36, Fort, St. George Gazette of 21—1-—1934,
1 As amended by G. O, Ms. No. 1688, Revenue dated 4—8-—1936, Fort St, George
Gazette of 11—8—1986.
(Note :—For (General) Rule Vide Fort St, George, dated 2—12—32,
Pp. 79—88 Payrt I,

For (pumping tnsiablations and agricultural machinery or plant) rules
Vide Gasette dated 20—3—33, pp, 543 ~9,—EDp.]
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{2) The amount af loan sanctioned to any applicant shall be limited to the
amount finally ascertained as required for the discharge of all his liabilities :

Provided that no loan shall be granted if the amount so ascertained
* s below Rs, 100 or if it exceeds Rs. 2000.

t (3) In this rule, the expression ‘liabilities’ whenever it oceurs sxcept iq
elanse (44} of sub.rule (1) shall not include—
{a}) arrears of wages ;
(b) land revenue or anything recoverabls as an arrear of land
revenue ;
{c) rent as defisiad in the Madras Estates Land Act, 1908 (Madras
dct Tof 1908) ; or

(d} any money the recovery of which by suit ss barred by limitation,

IV, Officer competent to sanction lpans.—All loans under these rules shall
be sanctioned by an officer specially appointed for the purpose for any specified
area or areas by the Local Government. The officer so appointed shall be
designated the Special Loans Officer for such area or areas, The Special Loans
Officer shall have power 1o reject any application for a loan under these rules.

The Local Government mayv also empower any officer by pame or in
virtue of his office to exercise the powers of a Special Loans Officer under these
rules either generally or in any specified area,

V. Application for loans.,—Every application for a loan under these rules
shall be made to the Special Loans Officer in writing in form A hereto annexed.
The agpplication shall be signed by the applicant himself, or if he is illiterate, )
shall bear his mark, which shall be attested by two respectable witnesses.

Note:—Printed copies of form 4 can be obtasned, free of charge, from
all Revenue I'mspectors and Village Headmen,

V1. Procgdure on receipt of application. —On receipt of an application for
a loan, the Special Loans Officer shall satisfy himself, by communication with
the creditors ef the applicant or otherwise, that the loan, if granted, will
effectually relieve the applicant from his indebtedness.

Note.—(1) Notices shall be issued by the Special Loans Officer

(a) to the applicant in Form I, and
(#) to his creditors in Form II

to appear in person with the documents and other records and on &
day mentioned in the notice. On the receipt of all the documents
and records connected with the claims of the ereditors, the Special
Loans Officer shall scrutinise the same and shall, if necessary,
examine the creditors and the applicant and make such other inquiry

* Added by G. O. Ms, No. 2145 Revenue dated 1—10—1936—Fort St.
George Gazette dated 6—10—1936.

t Sub-rule (3) to Rule III was newly inserted by G. Q. Ms. No. 55,
Revenue, 9—1-—1986, Fort, St. George Gazette, dated 21—1—1936.
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as he may think fit, in respect of the nature, binding character, and
amount of each claim. He shall thens fix the amount which, in hijs
opinion and in the circumstances, ghould in equity, be accepted by
each creditor in full settlement of his claim against the applicant,
The amount fixed, in respect of each oreditor, shall be appraciably
less than what the craditor may, according to the letter of the law, be
entitled to apnd shall, in no case, exceed the amount of the original
principal together with interest at six per cent per annum or twice
the amount of the original principal, whichever is less.

{2) If every creditor agrees to take in full settlement of his claim
the amount xed under paragraph (1}, the Special Loans Officer shall
by an order in form IV inform the applicant and the creditor—

(«¢) that, subject to the results of the enquiry uander rule VII,
proving satiefactory aod subject also to the furnishing
by the applicant of adequate security, a loan equivalent to
the sum-total of the amounts fixed as payable to each
creditor, rounded off, if necessary, to the mnext higher
multiple of ten rupees, will be sanctioned ; and

{b) that the loan, when sancticned, shall be disbursed direct to the
creditors coocerned, in acoordance with the amounts fixed
under paragraph (1) as payable to them respectively, and the
excess, if any, sanctioned for rounding off shall be disbursed
to the applicant.

(3) Before issuing such order, the Special Loans Officer ghall obtain
a signed statement inform IZI, from each of the creditors to the
effect that he will take payment of the amount fixed under paragraph
{1) in respect of his claim, on the date, and at the place, fixed by the
disbursing officer, and that if he delays taking such payment he will
not claim interest for the period of such delay.

{4) 1{ any creditor does not agree to accept the amount fixed uader
paragraph (1} the Special Loans Officer shall reject the application.

*In determining the indebtedness of a person under this rule, the
Jollowing shall not be taken snto account, namely :—
{a) arrears of wages,
(b} land revenue or anything yeco verable as an arrear of land
revenue,
(c) rent as difined in the Madras Estates Land Act, 1908
(Madras Aet T of 1908), or

(d} any imoney the recovery of whick by suit is barred by
limitation,

* Newly added by G. O. Ms, No. 55, Revenue, dated 9=1-—1936, Fort St.
George Garzette the. dated 21—1—1936.



136 APPENDIX—]V [RULES

FORM 1.
Notice to applicant.

...... crrerranineennsas- SO0 Of e TeRlAINE At village
......... taluk, Your application dated..... ......for a loan of Rs.............has been
received. An enquiry about the application and the amount of debts due by
you will be held by me on....cieni8tecininiiennens You are hereby directed' to appear
before me on that date thh all your creditors and the concerned documents
including those substantiating vour title to the properties proposed to be mort-
gaged to the Government.

I you fail to aprear, your application is liable ta be rejected.

Specsal Loans Officer

FORM IL
Notice to creditors.

RS TR TCS O=T: Y- NN, 1+ 1 « B v 3 [

eairrrrrareinearre s snrirees ooorosiding at ... villageo L, ersennne oooeootaluk, has

applied for a loan of Rs....cceeeoene for the discharge of

Amount the debt due to you as shown in the margin as well as

Name thedzie:ﬁtor debts due to others, and whereas I propose to bold an

of according to enquiry into the applicatiou and the debts of the

creditor the applicant on... veeeviBliriiiiesiseeee... YOU are hereby
(1) applicant directed to appear before me on that date with the -

Rs(z} """ documents in support of the debt due to you by the

applicant,
(Sd).viveceiiiininins Crrerinanas
Special Loans Officer,
FORM III.
Statement of creditor,

) RSO ¥s 1 ST + ) SRR, ...residing at.. crreesssenns Village
cesnirnrene ‘o ta!uk have at the enquiry held by the Special Loans Oﬁ’lcer, ........... .
Ob...ccreninee into the loan application of...........cccocee.50n of i, seer. residing
atiee. rhenraeans village......coe veeene taluk, agree to accept a sum of Rs........... -from
the Government in entire discharge of the debt due to me by the said.............. .
Seeeemiareernrearaens by promsssory mnatefor moytgage deed or other document

dated............in case the Special Loans Officer finally decides after detailed
enquiry to sanction a loan to the applicant, I hereby bind myself to appear
before the disbursing officer on the date fixed by him in the notice to be issued
by him and receive payment of the above said sum of Rs............. 1 shall claim
no interest for the perjod subsequent to the date fixed in the disbursing officer’s
notice and during which I delay making my appearance and receiving payment.

(5374 19 JOURORRR
Credstor,
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FORM IY.
Order of the Special Loans Officer.
Whereas at the enquiry held by me on......... wesessinto the loan application
] S son of.iniiieiiiiees residing at...iceieeesesee. village,....oovieeriiennnsns

taluk, the creditor (or creditors) of the applicant named in the margin has (or
have) agreed to accept the sum (or sums) noted against him (or them) in entire
discharge of the debt due to him (or them) by the said.........ce....... and the said
creditor (or creditors) are hereby informed that,

subject to the results of the detailed local

enquiry proving satisfactory and to the furamish-

Date of  Amount ing by the applicant of adequate security a loan

Name pronote accepted Of Rs..........will be sanctioned to the said.........
of mortgage in words Such loan will be disbursed to the creditor (or
creditor. or other and figures creditors) direct by the undersigned according

document. Rs. to theamount ar amounts) noted against him (or
(n (2) (3) . . . .
them) in the margin. The sum, if any, in excess
of the amount payable direct to the creditor (or
creditors) will be disbursed to the applicant,
Carth..arervrannn (1575 18 R
Dated,............. Special Loans Qfficer,

To
The applicant,
The creditor {or each creditor)
The Officer conducting the local
enquiry with the application,

VIL. Local Enquiry.—(1) No loan shall be sanctioned without a local enguiry
by the Bpecial Loans Officer ot by such other officer as the Brard of Revenue
‘may empower in this bebalf. When it is proposed to grant a loan under
rule VI, the Special Loans Officer or other officer holding the local enquiry shall
cause anotice in form B, hereto annexed, to be put up inthe village chavadi,
or, if there is no village chavadi in a conspicuous place in the village.
The notice shall state that he intends to hold an enquiry into the
application on a day mentioned .n the notice and will be prepared
to receive and consider objections to the grant of the loan, Copies of
this notice shall be served on, or sent by post to, the applicant and all the credi-
tors mentioned in the loan application, On the day mentioned in the notice,
* or on any other day to which the enquiry smay from time to time be adjourned,
the Special Loans Officer or other officer holding the enquiry, shall inspect the
lands meationed in the application and smake * enguiry as expeditiously as
Dossible in the village as to the correctness of the statements made by the
applicant, calling, if necessary, for the relevant documents from the
applicant and such of the creditors or other persons interested as may

*Added by G. O No. 2145 Revenue dated 1—10—1936, Fort St. George Gazette
dated 6—10—1936,
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be present. The bonafides and solvency of the applicant, the sufficiency of the
security offered and his capacity to repay the loan, shall be carefully ascertained
in the manner prescribed in rule XII of the Madras Land Improvements and
Agriculwurists’ Loans (General) Rules, 1933, Very careful and exhaustive
enquiry shall be made regarding the title of the applicant to the lands, offered by
him as security. Similar eaquiry shall be made in respect of the lands offered
by sureties as collateral security. The Special Loans Officer, or other officer
holding the enquiry, shall also require the village officers to furnish a statement
in form C hereto annexed.

{2) On the completion of the enquiry, the otficer holding it shall prepare a
record of the enquiry in form D, hereto annexed, If the enquiring officer is not
the Special Loans Officer, he shall submit a report of the 1esults of his enquiry
in form D together with the loan application and other connected documents and
records to the Special Loans Officer,

V111, Sccurity.—{I} No loan shall be granted unless the value of the secu-
rity offered exceeds, * by at least one and a half times, the amount of the loan
as finally ascertained under these rules.

(2) The arable land of which the applicant is the owner or in which he has
the occupancy right, or so much of it as will be sufficient under sub-rule (1},
shall be the security for the loan,

(3) If the value of the applicant’s interest in the land referred to in sub-
rule (2) is less than the value of the security required under sub-rule (1), colla-
teral security shall be required. Such collateral security shall coasist of arable
land, belonging to other persons, who are willing to furnish such security.

{4) The Special Loans Officer shall obtain encumbrance certificates for a
period of not less than twelve years preceding the date of the application for
the loan, in respect of the lands offered as security by the applicant and his
sureties, if any.

tIX. Rate of interest.—The rate of interest charged on loans under these
rules shall be notified by the Local Government from time to time, in the Fort
St. George and the District Gazettes., The applicant whose applications are
pending disposal when the rate of interest is raised shall be given an oppor-
tunjty of agreeing to the altered rate or of withdrawing their applications,

X. Method and period of re-payment.—(1) Loans shall be repayable by
equal annnal insialments discharging both principal and interest in the manner
laid dawn inrule VI of the Madras Land Improvements and Agriculturists'

* Substituted for ' by at lemst one-half’ by G, O. Ms. 55 Revenue, dated
9—1—1936, Fort St. George Gazette, dated 21—1—=1936.

+ No, 322 :—1In exercise of the powers conferred by rule IX of the Madras
Agriculturists’ Loans (Relief of Indebtedness) Rules, 1935, the Governor in
Council is hereby pleased to notify that the rate of interst chargeable on loans
grapted under the said rules shall until this notification is cancelled or
modified ‘be 5} per cent per annum. Véide G. O. Ms. No, 2532 Revenue dated
25—10—1985, Fort St. Geore Gazette dated 29—10—1935, page 1442,
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Loans (General) Rules, 1933, The date for the repayment of each annual
instalment ehall be fixed in accordance with the provisions of the said rule,
The first instalment shall be payable not later than the date of the disbursement
of the loan or of the last portica of the loan.

Provided that where the interval between the disbursement of the loan or
of the last portion thereof and the date fixed for the payment of the first instal-
ment ig less than twelve months, the amount of the first instalment shall be the
gimple interest on the loan or the aggregate of the simple interest on each
portion of the loan, from the date of ita actual disbursement to the date on
which the payment of such first instalment is due.

(2) The maximum number of annual instalments, in which the loan shall
be repaid, shal!l ke 25, and shall be fixed by the Special Loans Officer with due
regard to the capacity of the borrower to repay the loan.

X1, Grants of loans and rcjection of loan applications.—(1) 1f, on the
completion of the local enquiry and of sueh further investigation as may be
considered necessary, the Special Loans Officer is satisfied that the loan may be
granted, he shall record a decision to that effect, which shall be appended to the
record of the enquiry in form D and shall take immediate steps for the issue of
ag ordzr granting the loan, and directing to whom and in what amounts, it
should be disbursed. The order granting the loan shall be in form E hereto
annexed.

(2) If, as a result of the local enquiry or further investigation, the Special
Loans Officer is satisfied. —

fa) that the application is not bona fide ; or
(b) that the applicant is not solvent ; or
{c} that the security offered by the applicant is not sufficient ; or
(d) that the conditions laid down in these rules have not been com.
plied with
he shall reject the application and intimate such rejection to the applicant and’
his creditors in form H hereto annexed,

XII. Disbursement of loans.—(1) Every loan sanctioned under these rules
shall be disburged by the Special Loans Officer.

(2) When the Special Loans Officer has recorded a decision that the loan
may be granted, be shall issue a notice in form F, hereto annexed, to the appli-
cant to appear with his sureties, if any, to sign and receive the loan order and to
execute a security bond in form G hereto annexed. The surities, if any, shalt
be required to execute a security bond -in form G-7 hereto amnexedl., The:
Special Loans Officer shall also issue a notice in form I hereto annexed, to the
creditor or each creditor as the case may be, to appear in person or by duly
authorised agent, oo the date fixed for the appearance of the applicant and to-
take payment of the amount payable in satisfaction of his claim,

(3) Every creditor or his anthorised agent, who appears in compliance:
with a notice under sub.rule (2)shall, before receiving payment, sign and hand.
over to the Special Loans Officer a valid acquittance in form J hereto annexed:
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of the claim against the applicant and shall also, if he has zot already done so,
surrender to the Special Loans Officer all documents relating to the claim so
discharged.

XIII, Application of -general rules. —The provisions contained in the
Madras Land Improvement and Agriculturists’ Loans (General) Rules, 1933, shall
also apply to the loans granted under these rules in so far as they have not been
varied by or are not inconsistent with the specific provisions contained in these
rules.

FORM A.
(SEE RULE V).

Application for loan,
1. Name of the village of the applicant or applicants.

2. The following particulars in respect of the applicant or each of the
applicants :—

(i) Name ; (iii) Religion and ¢aste ;
{ii) Father’s name ; (iv) Age,
3. The relationship of the applicants to one another.
Residence and occupation of the applicant or applicants.
(i)
(ii)
Amount of loan required.

{(a) Particulars of the land owned by the applicant or applicants—

Name of Government, Des. Survey Extent. Asses Number

the zamindari, cription. No. ment, and name
village, jirayati wet or of the

or inam, dry registered

etc, holder.

{1) {2) (3) (4) (5) (6) {7)
rights of others in the property.
-

- — ———— —_—

Nature Present Name Nature and extent Remarks
of market of right, if any
title value whether as of the
to of co-sharer, enguiring
land, land. mortgagee, officer.
etc.
(8) {9) (10 (11 (12)

*Note.—Particulars of the mortgages, ¢ f any, to the Gorerninant should
also be gncluded in this statement.

{&) Particulars of lands offered as security by the applicant and his
sureties, if any.

[Details in the same columns as in paragraph {a)].
"This NOTE was added by G. O. Ma. No. 1161 Revenue dated 25—5—1936, Fort
St. George Gazette dated 2—6—~1936,
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Note.—Particulars of the natura and extent of encumbrances should be
entered in columns (10} and (11}. Particulars of the mortgages, if any-
to the Government, should also be included in this statement.

7. Total of the existing debts of the applicant.—

Mortgage
deed or Amount due
Creditor's  promissory Amount Rate of to credi- Purpose
pame. note (if mort- Date. borrowed. interest. tors less  for which.
gaged)particulars repayments. iocurred.
of lands
{(mortgaged).

(1} (2) {3) (4) (5) (6) g

I tNote.—Particulars of the mortgages, if any, to the Government:
should also be included in this statement.
8. Do the other interested persons support the loan application. If so,
secure their signatures here as a token of consent,

9, The lands to be mortgaged are not subject to any mortgage or encum-
brance or sale, etc., other than the mortgage debts to be discharged by raising
this loan, and the mortgage to the Government, if apy, as detailed in the state-
ment under item 7, Further these lands have not been subject to any sale or
auction either bv Civil Court or by the Revenue Department, I declare that
there are no encumbrances, debts, liabilities other than those mentioned against
column {6) above,

10, I hereby solemnly declare that all the information given in this appli.
cation is true. I bind myself on notice from youn to appear with my creditors
and surety if anv apd file all documents and vouchers and take the loan amount
that may be sanctioned. If any delay be caused by my noa-appearance in time,
it will rest in your discretion to rejeet the application or cancel the loan order,
I also bind myself not to confract any further debts secured or unsecured and
also not to dispose of, alienate or encumber in any other way the properties-
mentioned in paragruph 6 above till final orders are passed on this application,

Date and address, Stgnature of the applicant;
11. (To be signed by the sureties if any)

I, the surety for the above loan do hereby solemnly declare that-
what is stated in the above application regardipg the nature and extent of the
encumbrances on the lands offered as collateral security is true and that there
are no other encumbrances on the lands.

--------- LR T Y T T PR

Date and address. Signature of the surety.

ttAdded by G. O. Ms. No. 1161 Revenue dated 25—5—36, Fort St. George-
Gazette dated 2—6—1936.
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FORM B.
(SEE RoLe VIIL.)

Notice of enquiry to be hald in connection with applications for loans.

Notice is hereby given that...oviceiiiii ciiien00500 Of ceniiiniverennerrnnas residing at
village..oiunee. vesesrencan ...has applied for a loan of ;Rs...... vesrsaesofrom the Govern-
ment for the purpose of discharging the debts due by hlm to the following
creditor or creditors :

Name of creditor
Father's name
Residing at
The following lands have been offered as security for the loan:—

Taluk. Village. Nature of the land Assessment,
Survey No. Extent

The undersigned will hold a local enquiry in the village in connection with
the application on............and will be prepared to receive and consider abjec.
tions to the grant of the loan, which should be 'made either in person or in
writing on that date.

Date, . Designation,

FORM C.

(S RuLE VIL)
Statement lo be obtained from village officers.
Name of t he applicant and of his father.

‘2, Are the particulars given in columns 2 to 7 of item 6 (@) and (b) in the
application correct ?

Where there is variation give the correct figure. (Verify each item
and certify to that effect) -

3, Arethe lands in the possesion and enjoyment of the applicant ?

Does he enjoy them with full rights of disposition by sale, gift or
otherwise ?

4. Are there co-owners (such as brothers or collaterals) who enjoy the
land in common with the applicant and, if so, what are their names
and relationship to the applicant and their interest in the lands?
Do they object to the grant of the loan ?

5. If the applicant ig a ITindu widaw, who are her reversioners ?

(a) Are the lands of the applicant encumbered or attached by or subject
to a decree of a c¢ivil court? Ifso what are the encumbrances
—mortgages, “including mortgages, +f any, to the Government,
maintenance charges, etc,

*Inserted by G, O. Ms. No, 1161 Revenue dated 25—-5 36—Fort St, George
Gazette dated 2—6—1936,
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(b) Give similar particulars in respect of the lands offered as
security by the surety if any.

7. What is the present estimated value, based on the market value of
similar lands in the neighbourhood of

{a) (i) the lands owned by the applicant
(ii) the lands proposed to be mortgaged
(b) the properties of the surety, if any, proposed to be mortgaged ?

Give the prices for whicl adjacent lands were scold during the last three
years, quoting their survey numbers, extent, and asgessment,

8. What is the arrear of land revenue, if any, due on the lands morigaged,

9, If the applicant has taken loans from the Government previously, was
he regular and prompt in their repayment ? Are any such loans still
outstanding ? If so, give particulars of such loans.

10. (a) Has the applicant any debts besides those mentioned in (he
application ?

(b} Doe#s he possess any lands bestdes those mentioned in the applica-
tion either tn Yyour village or clsewherc and, if so, giva parti-
culars of village, survey number, cxicnt, classification, and
estimaled value,

{c) Give the followrng particutors with regard to the repaying capa-
city of the applicant 1 —
1. Probable annual income fronmi—
(i} lands,
{i1) other sources,
{iii} fotal income,
2. Probabls annual cxpenditure for—
(i) cultivatsion.
(i1} house-hold expenses. (give the number of members of
the family)
(iii) Government kist,
(iv) other expenses,
(v) total expeuditure,
3. Probable savings for a year,
(d) Has the applicant ever borrowed from any co-operatsve society ?

I s0, was he vegular in repaying his debts and were his lands,
evey browght to sale ?

(¢) Is the sanction of the loan a real and mecessary relief to the
applicant or is the loan so insignificant eonsidering the statys
of the applicant as not to warrant the grant of special relief by
the Government ? .

Village Headman and Karnam,

* Substituted by G. O. No. 2145 Revenue, dated 1—10—1936=Fort St.‘ George
Gazette, dated 8—10—1936,
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FORM D.
[BEx RurLes VII axp XI (1).]
Record of the local enquiry.

[Aprlication under the Agriculturists’ Loans Art, 1884, as amended by
Madras Act XVI of 1935],

p—
.

Serial number of application,

[

{1) Name and village of applicant,

{ii) Amount of loan appiied for,

3. Have the particulars regarding survey aumber, description eto, given in
columns 1 to T of the loan application in respect of the following
iterns been verified and are they correct ?

(1) Lands owned by the applicant.
(ii} The lands proposed 10 be mortgaged.

E

{i; Is the aprlicant the sole owner of the lands, or does he own them in
common with any others ? and, if the latter, is he the managing
member of the family of which the others are members ? If not, has
their consent to the loan application been taken in writing ?

{ii) If the applicant is a tenant, does be possess any, and if so, what
transferable interest in the lands, and has notice under Rule XIV of
the Madras L.and Improvement and Agriculturists’ Lioans (General)
Rules, 1933, been served on the land-holder ; if so, on what date
and has he objected to the grant of the loan ?

{iii) If the application has been made on bebalf of a minor, is the
application signed by his legally constituted guardian? Give
particulars as to the extent and patare of the minor's interest in the-
land,

(iv) If the applicant is a Hindu widow, do her reversionery heirs consent
to the loan application and have their signatures been taken in
token of their consent ?

5. Are any loan obtained by him previously from the Governmunt still
outstanding ? If so, give particulars of such loans,

6. Is he in arrears to the Government for land revenue, or for any instal-
ment of a 1oan previously obtained, * or én arrears of yent to the landlord or én
arrears of wages ?

7. What is the present estimated value (based on the market value of
similar land in the neighbourhood) of

{a) (i} the lands owned by the aprlicant.
(ii) the lands proposed to be mortgaged,

* Added by G, O. Ms, No, 1161 dated 25—5—1936—Fort St. George Gazette,
dated 2=—6—~1936.
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(b) the properties of the surety, if any, proposed to be mortgaged.

8. Are there apy pre-existing encumbrances on the lands proposed to be

mortgaged by the applicant, and the surety, if any, *including mortgages, sf any,
to the Government > What are the pames of the mortgagees and tbe amonnt of
their claims? {Enclose the encumbrance certificate obtained from the Registra-
tion Department). What is the present estimated value of the applicant's or
the surety's interests in the lands proposed to be mortgaged ?

What are your remarks on the liabilities of the applicant and his
repaying capacity > Is be capable of repaving the loan?

9.

10.
11,

Objection of third parties, if any, to the proposed loan.
Recommendation of the officer conducting the local enquiry.

[To be filled in onlv when the Enquiring Officer is not the SpeciallLoans Officer].

FEETEr)

12,

Stonature and dess gnation

Decision of the Special Loans Officer :
[To be filled in by the Special Loans Officer in his own hand,]
(1) Total amount of loan sactioned.

(2} Purpose. Names of the Amouant
creditora, awarded.

(3, The number of annual instalments in which the loan should be
repaid and reasons for fixing that number.

{4) Amount of annual instalment :
Rs. A P.
Principal

Interest wae

Total

{5} Due date of payment
Kist commencing with fasli

............. Wb 4pmimasmariann dMaipaTEEgRIRsTv Iy T Naa as

Full signature of the Speciad Loans Officer.
FORM E.
(SEE RULE XI (1)]

Order granting a loan under the Agriculturists® Loans Act

1.

1884, as amended by the Madras Act XVI of 1335.

No of

The sum of Rs...... PR TR 1 3:1s UE ¥ o JRAN ..caste
NP1 | 13 T~ SOUUUURRRNORPRTURRRE..1 ¢ + SN« ] SRR oo Tesiding at... ...

*Added by G. O. Ms. No. 1161 Revenue dated 25—35—1936—Fort St. George
Gazette dated 2—6—1936.

10



146 APPENDIX—IV [ForMS

......... {with the consent of . .........the record of which is hereto annexed) and
the duly constituted guardian of...............801n of.............. ..veséding at.........
......... a minor of the ............age of......years as a loan under the Agriculturists
Loans Act,1884,as amended by a Madras Act XVI of 1935, for the discharge of the

d .
de—ll;:due 1Y« JOR (enter name or pames of creditors and the amount)
ebts

subject to the follawing conditions :—-
2. The conditions referred to ate as follows :—
(a) (i) Tbat on the execution of the necessary security bonds bv the

aforesaid............ and his sureties, if any, the amount of the loan shall be disbur-
sed to the aforesaid creditor as follows :
*1) {2) (3) (4) (5)
Name of Nature of Date of Dozusment snumber s Amount to be
creditor, debt. loan, it s registered Paid Rs.

(i1} If it shall be proved to the satisfaction of the Special Loans Officer
that the lands offered as security for the loan have been subsequently mortgaged
for other loans without his previcus permission the whole unpaid balance of
the loan or such portion of it as the Special Loans «fhcer mav determine with
interest thereon calculated as prescribed in Rule XXIV of the Madras Land
Improvement and Agriculturists’ Loans (general) Ruleg, 1933, and costs if any,
shall be deemed to become due at once,

i) (i) That the loan with interest thereon at...... . per cent. shall be
repaid by equal annual instalment of Rs........ -cach falling due with the.........
‘ Kist ' commencing with fasli......... .. Ifthe period intervening between the

disbursement of the loan, or of the last portion thereof and the date fixed for the -
repayment of the first instalment is less than 12 months, the Grst instalment to
be paid shall represent only the simple interest on the loan or the aggregate of
the simple interest on each portion of the loan from the date of its actual dis-
bursement to the date on which payment of such first instalment is due-:

(ii) Such annual payment shall be made to the village officers or at the

TrEASUIY Of.eriioiciiniiierirrarrencrantonen rsnssntreeessmarasuiarrssanrasine arsnsrssrassansssorsnnsassns

(iii) 1f default be made inthe repayment of the loan with interest as
provided for in clause 2 (b) hereof, and the same is not paid before the close of
the revenue year in which payment falls due, then interest shall be charged on
the instalment or the balance of instalment so remaining uunpaid at one anna per
ten®rupees per mensem inthe manner prescribed in Rule XXIITI of the Madras
T and Improvement and Agriculturists” Loans (general) Rules, 1933 ; and

{iv) If default in the payment of annual instalment on account of the loan
occurs, and recovery cannot otherwise be made tor if the borrewer applies to be
adjudicated or is adjudicated, a bankrupt or an insolvent, the entire unpaid
* Substituted by G. 0. No. 2145 Revenue, dated 1—10—1936, —Fort St.

George Gagette, dated 6—10—1936.
1 Newely inserted, Vide. Fort St, George Gazette dated 24—12—1935, G. O. Ms.
No. 2975, Revenue, dated 14-=12—1935,
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balance of the loan or such portion of it as the Special Loans Officer may deter-
mine shall be deemed to become due at once and the whole of the land specified
in condition (c} or such protion of it as the Special Loans Officer may deem
necessary shall be sold for the recovery of the loan with interest thereon cal-
culated as prescribed in Rule XXIV of the Madras Land Improvement and
Agriculturists’ Loans (general) Rules, 1933, and the expenses of sale, if any.

{(¢) That for the repayment of the amount due or becoming due here-
under, the lands specified below are hypothecated as security to the Goveroment .

[Note,—All lands hypothecated whether by the applicant himself or by a
surely or sureties should be speocified in clause (¢) of the order granting
the loan and such property should be described as nearly as may be in
the manaer prescribed in section 31 of the Indian Registration Aclt,
19038.]

Speeial Loans Officre,

I have understond and agree to the aforesaid terms and conditions,

Signature of borrower.

Note.—The words in italics ia paragraph 1 of this form are specially intended
for the loans granted to minovs and may be struck out in other cases,

Recoveries.

Date of payment, Amount Paid Signature (with date) and
Rs, designation of the officer
receiving the payment.
(1) (2) (3)
FORM F.

[SEe RuLE XII (2}]

Notice to applicant.

Application No......... eveemmaeies e cnnns Ofciiiiiiiieiiicsieeesianse.,. 0N the file Of the
Special Loans OfICer Of i iiiier et rnvesraerssssesssr e risssrenr e esnnssbnes

A TP TDUUIURROTE. 1 | B ) SO residing
Blicviiiiirannns crasseneeeeahamlet of oLl village.

You are hereby required to appear in person with your sureties, if any,
LT 208 o - NN s Y : TV -1 to sign and
receive the loan order, and to execute the necessary dacuments furnishing
‘security.

1f you fail to appear your application is liable to be rejectsd.
CAMP.

Date, Special Loans Officer.
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FORM G.
[SEE RuLE XII (2})

Security bond to be executed by a borrower or borrowers

This instrument made the..................... day of.......cccvevvvieecnn.. .. between
meenerttresateassieeserennenses.{RerEinafter called ** the mortgagor'} of the one part and
the R]ght Hon, the Secretary of State ior India in Council (hereinafter called
the ‘Mortgagee') of the other part.

Wheraas the property more particularly described in the schedule hereto
belomgs to a minor of the age of..c...c. ... years (hevesmafler called * the minor')
and whereas the mortgagor herein ss the duly constituted guardian of the said
minor and whereas the morigagor as such quardiwan has applied for and has
received {from.......csveu--n......acting for and on behalf of the mortgagee an order
under the Agriculturists' Loans Act, 1884, as amended by Madras Act XVI of
1935, and dated the...............day of..............in virtue oOf which the mortgagor
as such guardian is entitled to receive the aggregate sum of,..c.......... Rupees
as a loan {for the mortgagee for the purpose of......c.. c.civiiivceniennn,

AND WHEREAS security for the punctnal repayment of the sime, according
to the terms of the said order, is demanded by or on behalf of the mortgagee
and in order to furnish such security the maortgagor has agreed to sign these
presents,

AND WHEREAS the mortgagor being satisfiad that @ mortgage of the piece
or parcel of land intended to be hereby granted, conveyed and assigned for the
purposc of securing the said loan is for the benefit of and advantageous to the
mingr and his estate,

NOowW THESE PRESENTS WITNESS, that in consideration of the said lpan and
in pursuance of the said agreement the mortgagor on behalfof the said minor
and in excrcise of the powers for this purpose given to or vested in him as such
guardian as aforesaid and of all and cvery other power enabling him in this
behalf doth hereby transfer to the mortgagee, his successors and assigns, the
lands described in the schedule hereunder written, with the appurtenances there-
to, subject to redemption as hereinafter mentioned,

AND it is hereby agreed that if the mortgagor, his successors and assigns,
or the said minor, shall duly comply with the terms on which the said loan has
been granted and shall duly repay the amount of :he said loan together with any
interest which may have become payable thereon or on any part thereof and all
costs if any, incurred by the mortgagee, his successors or assigns in making the
said loan or otherwise in connection therewith, the mortgagee, his successors or
assigns shall thereupon retransfer the said jands to the mortgagor, hislegal
representatives or assigans or the said menor or as he or they shall direct.

PROVIDED ALWAYS and it is hereby agreed that in case the mortgagor, his
SUCCESSOrS Or assigns or the Safd MEHor ... ...oucerreeeireacnnenns. shall fail to comply
with the terms on which the said loan has been granted or shall not duly repay
the amount of the said loan or any part thereof or any interest thereon o any
part thereof or any such costs as aforesaid, then and in any such case it shall be
lawful for the mortgagee, his successors and assigns or the...eee..ereeens DR
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sesrrereareseas...fOT the time being of.......... e rreannanans
to selI the said Iands or any part thereof and out of the proceeds of such sale
to make good to the mortgagee, his successors, or assigns, the amount which, in
consequence of any such default, shall be payable by the mortgagor, his succes.

SOrs or assigns or the safd .. .iiiiiiiriiretiiierrtiearieeanens under the terms of the
said order,

Provided also that the rights and remedies contasnad herein shall not in

any way prejudice, affect, or limst the mortgagee’s rights under the.,....... vevess

In witness whereof, the morigagor has hereunto set his hand the day and
year first above written.

The Schedules above referred to,

Regis- Regis- Vil- Sur- Wet Ex- Assess. Trees,
tration tration lage, vey or tent ment, wells,
District. Sub No. Dryv, Acs, Rs. ete.
District.
1) (2) {3) (4, (5) (8) {7) {8)
‘Witness Signature of borrower,
[E=16 NN 1 T evreane.as 500 OF o seceeeiiiennnnene village oficiniiene.
(SA.) (2)eeiiiies i et R L OO PO « 1o STy
Signed by the above named .
borrower and witnesses (Sd,. ...................................... TITI I

in the presence of th® SPECIAL LOANS OFFICER.

Note.—The words in italics in this form are specially intended for
loans granted to minors, and may be struck out in other cases,

FORM G (1).
[SEE RULE XII (2)]

Sccurity bond to be executed by a surety for a borrower.

This instrument made the.............coeuday ofoicciivainnn, 193...... between...
........................... O eeveerss sissierasensaens{hereinafter called ** the mortgagor”)
.of the one part and the Right Honourable the Secretary of State for India in
Council (hereipafter ealled “‘the mortgagee”) of the other part.

WHEREAS . cuoeenicvrarnennens has received from the.. ... .ioieeimiininn. of

ave
retresssanirrastanes ...acting for and on behalf of the mortgagee an order under
the Agr:cullunsts Loans Act, 1884, as amended by Madras Act XVI of 1933, and
.dated the......... day of......193...... in virtue of which the said........cceiciainnae ....;i
re

entitled to receive tha aggregate sum of Rupees...............a5 a loan from the
mortgagee for the purpose of,....ccveivvennee case
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AXD WHEREAS security for the punctual repayment of the same, according to
the terms of the said order, is demanded by or on behalf of the mortgagee, and
in order to furnish such seourity the mortgagor has agreed to sign these presents,

Now these presents witness that, in consideration of the said loan and in
pursuance of the said agreement, the mortgagor doth hereby transfer to the
mortgagee, his successors and assigns, the lands, described in the schedule
hereunder written with the appurtenances thereto, subject to redemption as

bis
their
legal representatives and assigns shall duly comply with the terms on which the
his
their
legal representatives or assigns or the mortpgagor or his legal represematives
shall duly repay the amount of the said loan together with any interest, which
may have become payable thereon or on any part thereof and all costs, if any,
incurred by the mortgagee, his successors or assigns in making the said loan
or otherwise in connection therewith, the mortgagee, his successors, or assigas
shall thereupon retransier the said lands to the morigagor, his legal represen-
tatives, or assigns or as he or thev shall direct.

bereinafter mentioned, and it is hereby agreed that, if the said....c.cceeerenens

said lcan bhas been granted and the said............... PN ¢ }

Provided always and it is hereby agreed that in case the said.....................

his . . .
¢heir legal representatives or assigns shall fail to comply with the terms, on
which the said loan has been granted, or in case the smid....cccec.cevucrnrannnn. —:'i
their

legal representatives or assigns or the mortgagor or his legal represen-
tatives shall not duly repay the amount of the said loan or any part
thereof or any interest thereon or on any part thereof or any such costs as
provided for in the said order, then and in any such case it shall be lawful
for the mortgagee, his jsuccessors and assigns or the.....................Collector
for the time being of..c.cciccaviievrenens...to sell  the said lands or any part
thereof and out of the proceeds of such sale to make good to the mort.
gagee, his successors or assigns the amount which in consequence of any such
his
‘their

default shall be payable by the said.......occoienrennecens legal representatives

or assigns.

Provided also and it is hereby agreed that although as between tha said
etresssnrenesesns..aid the mortgagor the morigagor is surety only for the said......
...ensssess. Yt as between the mortgagor and the mortgagee the mortgagor is to be
oconsidered as a principal debtor for the principal moneys, interest, and costs
intended to be hereby secured so that the mortgagor or his legal representatives
shall not be released or exonerated by time being given to the said....c.cccovives0r
his
their
ever whereby the mortgagor or his legal representatives as surety or sureties

legal representatives or by any other dealing, act, matter, or thing whatso-

his .
theirlegal representatives would be so released

only for the said.............. ...and

or exonerated.
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In witness whereof the mortgagor has hereunta set his ha.nd the day a.nd
year first above written.

The schedule abeove referred to—

Registra- Registra- Village., Survey Wet or Extent Assessment. Trees, wells

tion Dis- tior sub- number. diy. Acs, ete.
trict. district,
(1) {2) {3) (4) (5) (6) (7) 8
(Sd.)
Signature of surety.
Witness.
{8d.} (D).eu.v..n. e tarrressnsrerereras «eeSOB Ofrurrreiieiinranns village of.aiians
(SAY  (2)eeeicrremirmiriviiisneinins R $ON Of euevirnares veeeand village of...cieas

Signed by the above-named
surety and witnesses in the
presence of the (8d.)

Special Loans Officer,

FORM H.
[See RuLE XI (2)]

Notice tntimating the rejection of application.

Aapplication No......... o] TR creraeisnna on the file of the Special Loans
Officer of...oocvveeennanes (DAME).vinervrrrrrcnrsrrinionas Crarererenes eeeeen of village...cernns
is hereby informed that his application for a loan of Rs............under the
Agriculturists’ Loans Act, 1884, as amended by Madras Act XVI of 1935, has
been rejected for (state here briefly the grounds of rejection).

Station. (54)

Date, Special Loans Officer.
To the applicant.

Copy to his creditor (or each of his creditors.}

FORM 1.
[SEE RULE XII (2)]

Notice to credstor or creditors,

Application of...eeevrvirreareoeennasare oos on the file of the Special Loans Officer
(] U

[ 5 T, son of....... vescensen wewresiding at......eoeeee........hamlet
Of.verersnrsrroneeseVillaBCessirininriisea.. YOU are hereby required to appear in person

or by duly authorised agent before me on................. and receive payment of the
amount due to you from the said........... wiasasa
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It you fail to appear on the date *you will get no snterest for the period
between that date and the date on which you actually appear to recesve payment:

Camp.
(8d.)

Date, Special Loans Officer.

FORM J.
(SEE RuLk XII (3)]
Receipt for the payment of loan.

Treasury.......... cessnn DiStrict s eveenrivnnenns..month ofceveviinnn oo 19300
Head of Service chargeable Number of Voucher.
(1 (2)

Received this............day of............... 193..... thesum of Rs ........... being
the amount due to me..... ccocenrrnrennnes, {name) of............. reveens in full setilement
of the amount due to me under the pronote/mortgage deed dated............... from
(here enter the name of the borrower)........................the borrower in loan order
No.........dated....oervernennnnns rereaeene 198...under the Agriculturists’ Loans Act, 1864,

as amended by Madras Act XVI of 1935. Thke said pronofe/mortgage deed is
berewith attached with the discharge of the debt dulv certified thereon.

(8d.) Claimant.....ccecvveieconrasernenss
(Stamp if required.)

* Substituted by G. O, No. 2145 dated 1—10-~1936—Gazette dated 6—10—1936.



APPENDIX—V (a)
THE BENGAL MONEYLENDERS ACT, 1933,
“|Bengal Act VIII of 1933 ]

An Act to provide more effectual control of money-lending tn Bengal.

WHEREAS it is expedient to make better provision for the control of money-
lending and to give additional powers to Courts to deal with money-lending in
Bengatl ;

AND WHEREAS the previous sanction of the Governor General has been
obtained under sub-section (3 of section 80-A of the Government of India Act to
the passing of this Act;

It is hereby enacted as follows :—

Short title extent 1. (1) This Act may be called the Bengal Money-
,andcammencement_ lenders Act, 1933.

{2) 1t extends to the whole of Bengal @

Provided that nothing in this Act shall apply to any loan made within the
limits of the Ordinary Original Jurisdiction of the Higk Court or under a
contract made within these limits,

(3) It shall come into force on such date as the Local Goverament may,
by notification in the Caleutta Gagette, appoint,

2. In this Act, unless there is anvthing repugnant

Dcfinitions, in the subject or context-—

(1} ** money-lender " means any person who grants a loan of moaey; and
{2) * prescribed ' means prescribed by rules made under this Act.

3. Where in apny suit in respect of any money lent by a money-lender after
the commencement of the Usurious Toans Act, 1918, it is
Presumption €1 found 1hat the interest charged exceeds the rate of fifteen
;3:::3 of  certain per cent. per amnum in the case of a secured loan or
' twenty-five per ceni. per annum in the case of an un.
secured loan or that there is a stipulation far rests at intervals of less than six
months, the Court shall, until the contrary is proved, presume for the purpose
of section 3 of the Usurious Loans Act, 1918, that the interest charged is
excesgive and that the transaction was harsh and unconscionable and was sub.
stantially vafair, but this provision sbhall be without prejudice to the powers of
the Counrt under the said section where the Court is satisfied that the interest
charged, though not exceeding fifteen per cent per annum or twenty-five per cen'.
por annum, as the case may be, is excessive.

*[Published in the Calcutia Gazetts of the 26th October, 1933.)
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4 Notwithstanding anything in any other Ac!, where in any suit in reSpect

of any money lent by a moneylender before the com-

. Power to limit  mencement of this Act it is found that the arrears of

;::tg::;;:gg:b'e interest amount to a sum greater thap the principal of

' the loan, the Court, ualess it is satisfied that the money-

lender bad reasonable grounds for not enforcing his claim earlier, ahall limit

the amount of such interast recoverable in the suit to an amouat equal to the
principal of the loan.

Maximum rate of 5. No mopeylender shall recover by suit interest
mt;rest recovc:able of any kind at a rate exceeding ten per cent per annum in
under a contract . f this
which provides for respect of anv loan mad? after th.e commencement o
the payment of Actunder acontract which provides for the payment of

compound intcrest, compound interest.

6, No Cour: shall, in respect of any loan made after
’»B‘”' ‘;" “"‘”";?{'Of the commencement of this Ac!, decree on account of
1terest excecdiny . ..
A rincipal of
the principal. a;relars of interest a sum greater thanthe p p
the loan.

7. (1) Every moneylender, on demand made in the prescribed form by a
debtar by registered post, shall supply such debior with
such particulars as may be prescribed concerning any
loan made by bim to the debtor on account of which any
sum is due from the debtor.

Moneylender to
supply debtor with
particulars of loan

{2) A monev-lender who sends by registered post to the debtor at the
address mentioned in the form of demand the particulars referred toin sub-’

section (1) shall be presumed to have complied with the demand made under
that sub-section.

(3) Wbhere a moneylender has complied with a demand made by a debtor
under sub-section (1) the debtor shall not be entitled to make a further demand
under the said sub-section in respect of the same loan within a period of six
months from the date of such compliance.

8. 1If a moneylender to whom a demand has been made in accordance with
the provisions of sub-section (1) of section 7 fails with-
Fatlure to s4pPly  out reasonable excuse to comply therewith within a month
gf;i-ﬁd.z” under from the date of the service of the demaand, interest shall
not be chargeable in respect of the loan concerning which

the demand was made for so long as the default continues,

9. (1) Where a debtor has sent to a moneylender by postal money-order

any sum of money due from him to the moneylender in

Deposit in Court  recpect of a loan and the moneylender has refused to
of money due to . .

money-lender. accept the same the debter may apply in the prescribed

manner to the lowest Civil Court having jurisdiction over

the place where he resides for permission to deposit the said sum in Court to

the account of the moneylender and the Court on receiving the prescribed fee

from the debtor shall keep the said sum in deposit and shall send a notice of

the deposit in 1he preseribed manner to the mopey-lender.
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(2) If a moneylender accepts money sent in the manner specified in sub-
section (1) by a debtor or withdraws money deposited under the said sube
section he shall not be bound by any statement made by the debtor in remitting
or depositing the money.

10. {1) The Local Government may make rules for

Rules. . ;
carrying out the purposes of this Act.

(2) In particular, and without prejudice to the generality of the foregoing
power, such rules may provide for all or any of the following matters,
namely :—

{i) the form of a demand by a debtor and-the particulars to be
supplied by a monevlender under sub-section :1) of section 7 ;
and

(ii) the manner in which an application for deposit is to be made
under sub-section (1) of seetion 9, the fee to be paid {or such
application, and the manner in which a notice of the deposit is.
to be sent to (ite moneylender,

A —— 4 % T



APPENDIX—V (b)

*THE CENTRAL PROVINCES DEBT CONCILIATION

ACT, 1923

[4ct No. 1I of 1933 as Amended by Acts No. I of 1934 and No. XIV

and No. XXVIIT of 1935 and No. XV of 1936.)

An Act to make provision for the setting up of Debt Conciliation Boards to
relieve agriculturists from indebtedness,
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24,
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26,
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Verification of application,

Particulars to be stated in application,
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Notice calling upon creditors to submit statement of debts.
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General provisions regarding rules,

*[Published in the Central Provinces Gasette, dated the 18th March 1933.]



*THE CENTRAL PROVINCES DEBT
CONCILIATION ACT, 1933.

[Act No IT of 1933 as Amended by Acts No. I of 1934 and No. XIV
and No. XXVI1I of 1985 and No. XV of 1936.]

An Act to make provision for the setting up of Debt Conciliation Boards-
to relieve agriculturists from indebtedness .

Preamble. \YHEREAS it is expedient tc relieve agriculturists
from indebtedness by amicable settlement between them
and their creditors ;

AND WHEREAS the previous sancticn of the Goverpor General required
by sub.section (3) of section 80-A of the Government of India Act has been
obtained to the passing of this Act ;

It is hereby epaoted as follows :—

Short title, ex. 1. {1} This Act may be called the Central Provin-
tent and commerice- ) ;
ment, ces Debt Conciliation Act, 1933,

(2) It extends to the whole of the Central Provinces.
1(3} It shall come into force on such date as the Local Government may,
by notification, direct
. 2. In this Act, unless there is anvthing repugnant in
iy . i -
Deﬁr:t wons the subject or context,—
(@) the expressions '‘waltk-makbuza’, "“proprietor”, “rafyat ", “raiyat.
malsk’ and ‘'village' shall have the meanings assigned to them in
the Central ProvincesLand Revenue Act, 1917 (C.P. Ae¢ FIof 19717];

(&) the expressions ‘‘agriculture’, "holding”, *land"”, “occupancy tenant”
and "‘absolute-oecupancy tenant” shall have the meanings assignedto
them in the Central Provinces Tenancy Act, 1920 [C. P . Act. T of
1920 )

(¢} “Board” means a Debt Conciliation Board established under sub-
section {1) of section 3 ;

(d) * creditor ” means a personto whom a debt is owing and includes
a co-operative society ;

(¢) ** debt " includes all liabilities owing to a creditor, in cash or kind,
secured or unsecured, payable under a decree or order of a civil
court or otherwise, whether due or not due, but sghall not include
arrears of wages, land revenue or anything receverable as an arrear
of land revenue, or any money for the recovery of which a suit is
barred by limitation ;

* All subsequent amendments have been incorporated and they are printed in
§tolics in the bady of the sections,

t+ The Act came into force on the Ist April 1933 by Notification.
No, 957-765.X11, dated the 17th March 1933.
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(f) “*debtor” means a person who earns his livelihood maioly by agri-
culture and who is an occupancy tepant or absolute-occupancy
tenant or rasyat or rawyat-malsk or a malik-makbuza or a
proprietor, whose debts exceed Rs. 150;

(9) “prescribed’ means prescribed by rules made under this Act,

3. (1) The Local Government may establish a .Debt Conciliation Board
for any district or part of a district, Such Board shall
Establishment of  consist of a Chajrman and two or more members, not
gg::d, Conciliation exceeding nene® ; including the chairman, to be appointed
by the Local Government which may, for reasons to be

recorded in writing, cancel any appointment and dissolve any Board.

(2} The Chairman and every member of a Board so established shall be
appointed for a term not exceeding one year. Suoch Chairman or member may,
oo the expiration of the period for which he has been appointed, be again
appointed from time to timet for a further term not exceeding one year.

(3} A Board shall have such quorum as may be prescribed.

(4) Where the Chairman and members of a Board are unable to agree,
the opinion of the majority shall prevail. Where the Board is equally divided
the Chairman shall have a casling vote.

(5) 1Ifat any time the Chairman of a Board is temporarily prevented
Sfrom discharging his duties, he may nominate any member thereof to act for
him during his temporary absence and such member shall, while so acting
have the same powers as the Chairman. '

3. (1) A debtor or any of his creditors may apply to the Board
Application  for appclnnted for the area in which any hold.mg,. land
seftlement between  OF village of the debtor, or any part thereof, is situate,
debtgr and his cre- to effect a  settlement between the debtor and his
ditors. creditors :—

Provided that no application shall be made if the debtor's debts exceed
twenty-five thousand rupees or such larger amounuas may be prescribed for each
area.

{2} No debtor or creditor shall simultaneously make more than one
application, and where applications have been made by the debtor and any of his
creditors, the applications made by the creditors shall be merged in tke appli-
cation made by the debtor.

8. ELvery application to a Board shall be in writing
Verification of and shall be signed and verified in the manner prescribed

application. by the Code of Civil Procedure, 1908, for signing and
verifying plaints,
Particulars to 6. (1) Every application presented by a debtor to a

be stated in appli-

cations. Board shall contain the following particulars, namely —

* For the word " five " the word * nine " was inserted by Act T of 1934,
t Inserted by the Act XXVIII of 1935,
+ Sub-section (5) to section 3 was inserted by Act XIV of 1935,
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(@) a statement that the debtor is unable to pay his debts -
(b} the place where he resides ;

(¢) the amount and particulars of all claims against him together with
the names .and residences of his creditors so far as they are
known to, or can, by the exercise of reasonable care and deligence
be ascertained by him; and

(d) the amount and particulars of all his property, including claims due
to him, together witha specification of the value of such
property mnot consisting of money. and the place or plaees at
which any such property is to be found,

(2) Every apolication presented by a creditor shall contain the following
particulars, namely :(—
(2) the place where the debtor resides ; and
{#) the amount and particulars of his claim against such debtor,

7. (1) Onreceipt of an application under gectiton 4,
the Board shall pass an order fixing a date and place for
hearing the application :

Procedure on
application.

Provided that the Board may at any time dismiss the application if, for
reasons to be stated in writing, it does not congider it desiarble to attempt to
effect a settlement between the debtor and his creditors.

{2) Notice of the arder under sub-section {1} shall be sent by repgistered
post to the debtor or creditors, as the case may be.

*“1.A (1) If, on receipt of am application under section 4,the Board
admits the application as being within its jurisdiction
Finality of Board's 0" under sub-sectton (1) of section 7, dismisses it on the
jurisdiction, ground of wont of gurisdiction, a debtor or his creditor
) may, within thirty days from the date of admission or
of the order of dismissal, as the case may be, make an objection in writing
tc the Board against such admission or dismissal.
(2) On receipt of an objection under sub-scetion (1), the Board shall make
such order thereon as it thinks fit and it shall be final.
(3) If no cbfection is made under sub-scctfon (1}, or if an objection is
made and decided under snb-section (2), the furisdiction of the Board shall not
be questioned in any civil court.

8, (1) If, after examining the debtor, it is in the opinion of the Board desi-
rable to attempt to effect a settlement between him and

Notice  calling hijs creditors, a notice shall be issued and served or
:mitcreft’:;:fne::g published in the manner prescribed, calling upon every
of debts. creditor of the debtor to submit a statemen: of debts

owed to such creditor by the debtor.  +Such -tatement
shall be submitted to ths Board i1 writing on gr before such date as the Board

* Newly added by S. 2 of the C. P. {Amendment) Act XV of 1936.
+ Substituted by Act XVI of 1935,
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may fix nthis behalf mot being earlier than two months from the date of
service or publication of the notice, as the case may be :

Provided that, if the board is satisfied that any creditor was, for good
and sufficient cause, unable to comply with such directions, it may extend the
period for the submission of his statement of the debt owed to him.

(2} Every debt of which a siatement is not submitted to the Board in
compliance with the provisions of sub-section (1) shall,be deemed for all pur-
poses and all occasions to have been duly discharged :

Prcvided that, if a creditor proves 1o the satisfaction of the Board or a
civil court that the notice was not served on him and that he had no knowledge
of its publication * or that he was preuented from complying with the provisions
of sub-scetion (1) on account of unforescen or unavoidable difficulty or causs,
the Board or court may revive the debt,

9. (1) Every creditor submitting a statement of the debts owed to him in

complince with a notice issued under sub-section (1) of

Procedure #:  section 8 shall furnish, along with such statemeat, full

submission of statc- particulars of all such debts and shall at the same time
ment of dcbts., . . . D

produce all documents, including entries in books of

account, on which he relies to support his claims, together with a true copy of

every such document,

*Pyovided that if the Beard ¢s satisfied that any creditor was for good
and sufficient cause, unable to produce such documents.along with the statement,
it shall require them to be produced on a date fixed for the purpose.

(2) The Board shall, after marking for the purpose of identification every
original document so produced and verifying the correctness of the copy, retain.
the copy and return the original to the creditor.

(3) 1f any document which is in the possession or under the control of the
creditor is not produced by him as required by sub.section (1), the documeant
shall not be admissible in evidence against the debtor in any suit brought by
the creditor or bv any person claiming under him.

10. The Board shall call upon the debtor and each

Board to endear-  creditor, respectively, to explain his case regarding each

z:ﬂg:mscable settle-  4eht and shall endeavour to induce them to arrive at an
: amicable settlement.

11, (1) Subject to the provisions of sections 132 and

Power of Board 133 of the Code of Civil Procedure, 1908, and to rules

to require attend- made under section 25 a Board shall have power to
ancg of persons and h 4 . id

production of docu- summon any person whose attendance it considers neces-

ments andto receive 58Ty either to be examined as a party or to give evidence

evidence. as a witness or to produce any document for the purposes

of any inquiry under this Act.

* This Proviso was inserted by Act XXVIII of 1935,
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{2) Any person present may be required by a Board to give evidence or
1o praduce any ¢ocument then and there in his possession or power.

12. (1) If the creditors to whom not less than forty per cent of the total

amount of the debtor's debls are owing come to an

E amicable seitlement with the debtor, such settlement shall

:::nctnbfis re;&?fl;: fortbwiith be reduced to writingn the form of an agree-

tion and cffect. ment recording * a list of smnovcable propertics of the

debtor wsth particulars of any mortgage, liem or

charge snbsisting thereon the amoums payable to such ereditors and the

manner in which and the times at which they are to be paid. Such agresment

shall be read out and explained to the parties concerned, and shall be signed or
otherwise authenticated by the Board and the parties:

Agreement of

Provided that, when a co-operative sceceity is one of such creditors, no
settlement, in so {ar as it affects the debts owing to such society, shall be valid

without the previous approval in writing of the Registrar of Co-operative
Societies.

{2) An agreement thus made shall, within tone month from the date of its
making, be registered under the Indian Registration Act, 1908, by the Chairman
of the Board in such manner as may be prescribed and it shall then take effect
as if it were a decree of a civil coart.

(3) For the puarpose of the registration of an agreement under sub.
section (2), the Chairman of the Board shall be deemed to be an officer of
Government empowered to execute such agreement within the meaning of
secthon 88 of the Indian Registration Act, 1908.

19°12.K. Where an agreement reqistered wnder  sub section  (2) of
seetion 12 relates to a debt which 15 securcd by a mori-
gage, lien or charge on any tmmoveable property of a
deblor, such mmortgage, Iven or charge shall subsist to the
extent of the amount payable to the creditor in rvespect of
such debt in accordance with the terms of the agreement wunti] such amount has
been patd or the property has been sold for the satisfaction of such debt.”

Existing mort-
gage, lien or charge
to subsist,

+413. (1) If a debtor defauits in paying any amount due (n accordance
with the terms of an agregment registered under sub-
Recovery of sums  section (2) of section 12, such amount shall be recoverable
due under agree .
ment. as an arvear of land revenue on the application of the
creditor made within ninety dayps from tha date of the
default,

(2) Where the Deputy Commissioner has, under sub.section (1}, recovered
any amount which was payable in accordance with the terms of the agreement,
ke shall proceed to make payments as follows :—

* Inserted by S. 3 of the C. P. {Amendment} Act XV of 1936,

t For the words “fourteen days’ the words '‘one month” i
Act XIV of 1935. were inserted by

} Newly added by S. 4 of the C, P. (Amendment) Act XV of 1986.

t1Substituted for the old S, 18 by S. 5 of the C. P, {(Amendment) Act XV of
1936,

11
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A rance o
part?;:f;'a Boardf 20. In any proceedings before a Board any party

by agent but not may be permitfed to appear by an agent authorized in

by legal practs-  yriting, but not by a legal practitioner.
tioner,

*21. When an application has been made to @ Board under section 4, any
Suspension  of suit or other proceedings then pending before a civil court
pending applica- i1 respect of any debt for the settlement of which appli-
tion or suit. catiopn has been made shall be suspended wuniil the Board
has disposed of the application.

Provided that no decree, whether passed before the date of such applica-
tion or passed in the suit after revival for the recovery of an vnsecured debt in
respect of which a cevtificate has been granted under sub-section (I} of section
15, shall be executed until all amounts recorded as payable under an agreement
reqistered under sub-section (2) of section 12 have been paid or such agreement
has ceased to subsist.

22. Where inthe course of an inquiry into an application made under
section 4 a Board finds that there is any sum owing to
Submissionofre-  Government on account of loans advanced under the
gz’?izg g?;idsdfé Agriculturists’ Loans Act, 1884, (XII of 1884) or the Lz.md
to Government. Improvement Loans Act, 1883, (XIX of 1883) or otherwise,
the Board shall report this fact through the Deputy

Commissioner to the Commissioner,

23. Incalculating tbe period of limitation for any suit filed in, or pro-
oceding before, a civil court for the recovery of a gebt
t{n‘:el?;?-a;;::itatioﬁrf which was the subject of any proceeding under this Act
" the time during whichk such proceeding had continffed
shall be excluded.

Members of 24, The members of a Board shall be deemed to be
Board deemed tobe  public servants within the meaning of the Indian Penal

pubdlice servants. Code, {XLV of 1860).

Power to make 28, 1In addition to any power specially conferred by
rules. this Act the Local Government may make rules—

(@) prescribing the quorum for, and regulating the procedure before, a
Board ;

{b) prescribing the manner in which notices shall ‘be issued and served or
published under sub-section (1) of section 8 ;

(¢) prescribing the charges to be made by a Board for anything done
under this Act and the persons by whom and the manaer in which
such charges shall be paid;

(d) prescribing the records to be keptand the returns to be made by a
board ;

{e) prescribing the allowances, if any, to be paid to the Chairman and
members of a Board ; -

* This revised section 21 was inserted by Act XIV of 1935,
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(f) regutating the power of a Board to summon parties and witnesses
under section 11 and the grant of expenses to witnesses ;

{g) prescribing the place at which and the manner in which an agreement
shall be registered under sub.section (2) of section 12 ;

(h) prescribing the form of certificate to be granted under swb-saction *{3)
of section 13 or sub section (1) of section 15 ; and

{§) generally, for the purpose of carrying into effect the provisions of this

Act,
General — provi- %6. (1} All rules for which provision is made in this
sions regarding  Act shall be made by the Local Government and shall be
rules. consistent with this Act,

12y All rules shall be subject to the condition of previous publication,

{3) In making any rule the L.ocal Government may direct thata breach
thereof shall be punishable with fine which may extend to fifty rupees, and,
where the breach is a continuing one with further fine which may extend to ten
rupees {or every day after the first during which the breach has been
persisted in.

* Inserted by S. 6 of the C, P, (Amendment) Act XV of 1936,



RULES FRAMED UNDER THE C. P. DEBT
CONCILIATION ACT, 1933

* In exercise of the powers conferred by section 25 of the Central Provinces
Debt Conciliation Act, 1933 (C. P. Act 11 of 1933), read with section 21 of the
Central Provinces General Clauses Act, 1914, (C. P. Act I of 1914), the Local
Government is pleased to make, after previous publication, the following rules
for the purposes mentioned therein :—=

RULES

1. (1) These rules may be called the Central Provinces Debt Conciliation
Rules, 1933.

(2} In these rules " Act " means the Central Provinces Debt Concilia.
tion Act, 1933.

2, The quorum necessary for the transaction of business at a meeting of a
Board shall be as follows :(—

Quorum,
{i) In the case of a Board where the pumber of.................. 2
members is 3.
{ii) Where the pumber of members .is more...cccooiinrinn3

than 3 :

Provided that a Board having a quorum may act notwithstanding any
vacancy in the number of its members other than the Chairman.

3. The Chairman shall preside at every meeting of the Board and shall
regulate the course of all business.

4, (1) The Board shall ordinarily hold its sittings at such place as may be
appointed as its headquarters by the Deputy Commissioner, but may sit at any
other place within its jurisdiction for the convenient disposal of its business.

{2) The Board shall hold its sittings at such times as may be fixed from
time to time by the Chairman and may adjourn its proceedings for any period if
such adjournment is, in its opinion, necessary for the proper conduct of the
proceedings,

5. The parties shall be notified by the Chairman in such manner as he may
deem necessary, of the time, and, if the place is other than the Board’s ordinary
headquarters, of the place at which the Board's sittings are to be held unless a
special method for the service of a notice is prescribed by the Act,

6. An application under section 4 shall be made in Form No. I appended to
‘these rules, and shall be presented at any time during court hours by the appli-

cant in person or by an agent authorized in writing to the Chairman or any
member of the Board,

* Vide C. P, Notification No, 1444—4711-—-X1II, dated 1—5—'33.
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* It shall be accompanied in the case of a debtor, who is a tenant, raiyat or
malik-makbuza, K by his rasid.bahé, and in the case of adebtor, whois a proe
prietor, by a certified copy of entries in the register of proprietary mutations
showing the village share or shares possessed by him,

7. Any member of the Board may examine the applicant in order to verify
the accuracy of the particulars contained in the application and may call for
additional information to complete the application.

8. 1fitis decided to proceed with the application the order under sub.
section (1) of section 7 shall be recorded on anorder sheetjn the form pre-
scribed for revenue cases. This form shall contain a note of every interlocutory
order made in the case and shall show the date and place of the proceedings at
every hearing. The proceedings shall be oonducted as nearly as may be, in
accordance with the rules and procedure prescribed for $he disposal of revenue
cases under the Central Provinces Land Revenue Act, 1917.

9. Every application shall be made into a revenue case and dealt with

according to the instructions in the Central Provinces Revenue Book Circular
1I-1,

10. An abstract of the statement made by eaeh wilness and the statements
of the parties shall be filed with the record,

11. If any time during the course of the proceedings it appears to the
Board that any oreditor has filed a suit or started any other proceedings which
should be suspended under section 21 of the Act, the Loard shall grant a certifi-
cate in Form No. I appended to these rules over the sigaature of the Chairman

10 the debtor concerned, specifying the debts owing to any such creditor which
may be under settlement.

12, All certificates granted by the Board and all notices, summonses and
other processes issued by the Board shall be signed by the Chairman and shall be
dated and sealed with the seal of the Beard,

13. The proceedings of the Board shall be recorded in English unless the
Chairman decides to record them in the vernacular of the district,

14. Every notice under sub-section (2) of section 7 of the Act shall be in
Form No. 111 appended to these rules.

15. Every natice under sub-section (1) of section 8 of the Act shall be in
Form No IV appended to these rules.

16. A copy of the naotice under sub-section (1) of section 8 shall be served
on each known creditor. A copy shall also be posted on the district and tahsil
office notice boards and the notice board of the Board's office. A copy shall also
be posted in a conspicuous place in the village where the debtor ordinarily
resides and all the villages within the area for which the Board has been
appointed where any holding or land of the debtor or apy part thereof is situate,

17. Every notice required to be served under the above rule may be served
either by tendering or delivering a copy thereof or sending such copy by regis

* Vide C. P. Notification No, 528-—~2961—X1I, dated 3—2—'34.
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tered post to the creditor on whom it is to be served or his authorized agent, or
if service in the manner aforesaid cannot be made, by affixing a copy thereof at
his last known place of residence.

18. No notice shall be deemed void on account of any error io the name or
designation of any person referred to therein unless such error bas produced
substantial injustice,

19. Every application to the Board shall be stamped with a court-fee
stamp of the value of eight annas,

20, Process fees shall be paid for the issue of notices and summonses in
accordance with the scales prescribed from time to time in the rules on the
subject made under the Central Provinces Land Revenue Act, 1917, and sball be
paid in court-fee stamps,

21. The cost of registering an agreement under sub-gsection {(2) of section
12 shall be paid by the creditors amount payable by each creditor being propor-
tionate to the compounded debt stated to be payable to him uoder the agree-
ment and on defanlt shall be recoverable from him as an arrear of land revenue,

22. The process fee on every application to the Deputy Commissioner for
the recovery of any amount under sub-section (i) of section 13 shall be paid in
advance by the creditor in accordance with the rules from time to time made
ander the Central Provinces Land Revenue Act, 1917, in court-fee stamps.

28. The stamp duty onan agreement drawn up under sub-section (1} of
section 12 shall be payable by the debtor in non judicial stamps.

24. Every application for a copy shall be addressed to the Chairman and
shall bear a court-fee stamp of the value of one anna.

25, Copying fees for copies of records maintained by the Board and in its
custody shall be charged at the rate of four annas for every 180 English words
or 290 vernacular words, four figures being counted as one word.

26. Every application for a copy shall be accompanied by an advance
sufficient to cover the estimated cost of the copy applied for,

27. The Chairman may then get the copy prepared on plain paper certified
asa true copy over his signature and deliver it to the applicant or his duly
authorized agent and also refund him the balance, if any, left out of the advance
after meeting the copying charges.

%8, The fees chargeable under rules 25 and 26 shall be in cash to the
Chairman who shall forthwith give a receipt over his signature to the applicant
?n the preseribed form and credit the amount into the treasury. FExcept where
it is provided otherwise in these rules the Chairman shall, as far as possible,
follow in regard to the grant of copies the procedure Jaid down in the rules for
the grant of copies of revenue records made from time to time under the Central
Provinces Land Revenue Act, 1917,

29. The copying of records sent to the district office for safe custody shall
be governed by the rules from time to time made under the Central Provinces
Land Revenue Act, 1917,
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30. (1} The following registers and books shall be maintained by a
Board . —

Register of cases,

Process register

Diet-money register,

Inspection baok.

Copying-fee register.

Receipt book.

Register ol contingent expenditure,

NS RN

(2) These registers and books shall be maintained in the forms prescribed
for revenue case work,

31. The registers and books specified in rule 30 and the prceeedings in
each case shall, on comp'etion, be transferred to the district office.

*In the district ofice the proceedings in each case shall be preserved as
under and the registers and books for six years ;=

{1) Cases dismissed under section 7 (1) 2 years.
(2) Cases rejected under section 14 :—

{a) Tvose in which certificates under 20 vears
section 15 bave been issued,

(6) Those in which no certificates 2 years.
under section 15 have btecn
issued,

{3) Cases which have resulted in agree- 3 years after payment of the

ment, last instalment or 3 years

after the issue of certificate
by the Deputv Commise
sioper under section 13 {2)
of the Act.

32. The Board may also, with the approval of the Deduty Commissioner,
use such other revenue forms and registers as may be considered necessary by it.
33. The Board shkall submit through the Deputy Commissi ner, to the

Local Government, a monthly progress returnin Form No. V appended to
these rules,

34. The Board shall also submit by the 15th of October every vear

through the Deputy Commissioner and the Commissioner to the Loca! Gavern-
ment a report on the {ollowing particulars ;=

{i) Progress of work and results achieved.

(ii) Difficulties experienced in working the Act, and amendments if
anv that appear to be necessary to the Act or rules.
35. All the records maintained by the Board and not sent for safe custody
to the district office shall be open ta inspection at such time, in such place, and
in the presence of such official as the Chairman of the Board mayv direc:, free

* Vide C. P, Notification No. 2037 —829—XII, dated 21—6—"33.
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of charge by the parties, and on payment by others of a fee of 12 annas per hour
or part thereof to be prepaid in court.fee stamps.

36, The inspection of records sent to the district office for safe custody

shall be governed by the rules from time to time made under the Central
Provinces Land Revenue Act, 1917,

37. (1) The Chairman or a member of the Boarq, if a non-official, shall be
entitled to draw $ravelling allowance for any journey performed by him in
connection with his duties as such Chairman or member at the rates admissible,
and subject to the conditions applicable to a Government servant of the second
grade under the Bupplementary Rales issued by the Local Government. Subject

to the same conditions, he shall be entitled to daily allowance at the rate of
Rs. 8 per day.

(2) The Chairman or a member of a Board, if an official, shall be entitled

to draw for apy journey travelling allowance and halting allowance to which he
would be entitled by virtue of his official position.

{3) The Deputy Commissioner shall be the controlling officer empowered

to counter sign the travelling allowaace bills of the Cbairman and members of a
‘Board.

38. The Local Government may provide such ministerjal and menial staff
as the Board may from time to time, require and may regulate the conditions of
their employment and fix the salaries and allowances payable to them,

39. The power of a Board to summon a party or witness shall be “the

same as is conferred on a revenue officer by section 20 of the Central Provinces
Land Revenue Act, 1917.

40. ‘The form of the summons, the mode of serving and the mode of com-
pliance shall be as prescribed, in the case of revenue officers, by sections 21 and
22 of the Central Provinces Land Revenue Act, 1917.

41. Process fees ahall be recovered for the issue of summonses and pay-
ment of diet-money and travelling expenses shall be made to witnesses, in

accordance with the rules from time to time made under the Central Provinces
Land BRevenue Act, 1917,

42, Every agreement arrived at under sub-section (1)of section 12 shall be
registered at the Sub-Registrar’s Office for the sub-district within which the
ordinary headquarters of the Board is situate,

43, A certificate under sub-section (2} of section 13 shall be in Form No*
VI appended 1o these rules.

44, A certificate under sub-section (1) of section 15 shall be in Form No.
VII appended to these rules.

45. Inall administrative matters the Board shall be subordinate to the
Deputy Commissioner and subject to the disciplinary control of the Commis-
sioner and the Local Government, The Deputy Commissioner shall appoint,
punish and generally control the staff of the Board.

46. All processes issued by the Board shall be served by the tahsil process:
serving staff through the Tahsildar of the tahsil concerned.
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*47. 1In every case in which a debtor or a creditor is a minor or a person
of unsound mind, the Board and the parties concerned shall, so far as may be,
follow the procedure laid down in Order XXXII of the first schedule to the

Code of Civil Procedure, 1908,
FORM No. I

Form of application referred to in rule 6

To—The Debt Conciliation Board,
reerveneeirnnseseeennnitahsil,
Under section 4 of the Central Provinces Debt Conciliation Act, I........
, resident of.........
creditors

aresremannna, SOM Of rsiviiniivriiiere vecanranans .
debts between my ————
y debtor

tahsil, beg to apply for settlement of my Jaime
The particulars required by section 6 of the Act are as follows :—

LI

and myself.
Particulars of debts,
Name, residence and claims including date of
ful! address of creditor | Amount of debt or claim | commencement, rate of
or debtor. owed, interest, whether secured,.
and if so, how, etc,
1 2 3
Total T -

2. I hereby declare that I am unable to pay the debts owed by me as

shown above,
3. The amount and particuiars of my property including claims due to me

are as (ollows : —
Property
Total area
. . or extent | Rent or
Epecification of Village. of share | revenue Value. |[Remarks.
property. and home-| payable,
farm.
I S B 3 - 4 3 6
(1) Immoveablg—e
Village shares
Malik-makbuza holding, !
Tenancy '
Houses . }

* Vide C. P. Notification No, 514—X—i1, dated 14—2—"34.
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(2) Moveabie, tncluding cash,—Description. Value—

(3) Claims due—

Name and address of debtor. Amount due.
N. B.—Paragraphs 2 and 3 will be soored out in the case of creditors.

Ségnature of applicant.

Verified that the contents of paragraph of the applica.
“tion are true upon the personal knowledge of, and those in paragraph
upon information received and believed to be true by the undersigned.

Declared at...u.ivivenreiraerroisins s OBurecvnnsiooviieerienas
Signature of applicant.

FORM No. 11

Form of Certificate.

[Section 21 of the Central Provinces Debt Conciliation Act, 1933,
and rule 11 of the Central Provinces Debt Conciliation Rules, 1933.]

This is to certify that an application has been made to this Board for the

settlement of the debts of...... b teerrar e (debtor) among which is a debt of

Rs......... Seetieerreeana veeiisneriiesennines. . Which the aforesaid debtor is said to be

OWINE 10 . cueurrrosnns e ereemraniraareienranars (o} PO (creditor).
Datediseieisreennnthennnneeniene.day of covvueeeiennnencies ..193

-(Seal of the Board,) ’ Signature of Chairman,

Debt Conciliation Board,

............ creeeneen. districts

FORM No. Il

Form of notice to sreditors or debtor under sub-section (2}
of section 7 of the Central Provinces Debt Conciliation
Act, 1933.

[Rule 14 of the Central Provinces Debt Conciliation Rules, 1933.]

Notice is hereby given tOuiuuariiienicriiieenerecrninn Craaseasaiae LI ErIp
-that an application under section 4 of the aforesaid Act has been submltted for
the settlemant of the debt of..i.cover ereeirnioires cevessrressrernineeasnand  will be
examined by the Board, together w1th any obJectlons tha.t may be preferred by
any person interested at......cevveeeeiennniinones sesreeesBloreirsoe cirenis ee... . O'clock on
‘thes e day of... ervertiaear creeeens 193

Dated..ooenvierveenctBinsiiienarsn@@Y Ofivveee tvecieerreianens 193 .

{Seal of the Board.) Ségnature of Chasrman,

Debt Conciliqtion Board,
ceceessensariresnnirenas QESEPICE.
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*FORM No. IV

Form of notice under sub-section (1) of section 8 of the
Central Provinces Debt Conciliation Aot, 1983,

(Bule 15 of the Central Provinces Debt Conciliation Rules, 1933.]

Whereas...oiv.cicerin srnvressirnnieccnrinanes, 500 of,, eerreriins
caste....,... v ievaere eeatteaneeannenaares , of......... tahs.l ........... -
debtor LT e .
creditoes has submitted an application under section 4 of the aforesajd
Act for the settlement of the debts of........... SOM Of ..o,
CASEEuet. .. veinerivinrsrannssasnsannanrosostrensnansnerney Ofus oun e e )
tahsil.. e T S

-. and whereas the Board is of
the opinion that lb is deswable to attempt to eﬂ'ect a settlement between the sajd

debtor and his creditor you as one of the ereditors

all the creditors to whom tke said
debtor is indebted are hereby required to aubmit to the Board a statement in
writing on or before the............... at the Board's office at..................of all

you .
debts owed to them by the said debtor. The Board will scrutinize this

statement at 11 a, m. on.,. crieenenanda¥ o vrene.when you should

appear before the Board.,
You . .

,2' All the creditors are also required to furnish, along with such

statement, full particulars of all such debts and shall at the same time produce

au

all dacuments, including entries in books of account on which tiey

rely to support '——f;;g— claims, together with a true copy of every such
ir

document.

Attention is invited to section 8 (?2) of the said Act under which every debr
of which a statement is not submitted to the Board in compliance with this
potice shall be deemed for all purposes and all occasions to have been duly
discharged.

8. The settlement in this case will take place at....,................at 1l a.m,,
on the..............day of. Lo 193 , when you should appear befare
the Board.

Dated...cceiisivnnnn the. . cciinrrraennns day of.....c... ... 193
{Seal of the Board.) Signature of Chairman,

Debt Cocitiation Board,
...déstrict,

*Vide C. P. Notifications No. 339—2758 = XII dated 5—2—134 and No. 1899
—XII, dated 7—6—35.
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FORM. No VL

Form of Certificate under gection 13 2) of the Central
Provinces Debt Conoiliation Act, 1933.

[Rule 43 of the Central Provinces Debt Conciliation Rules, 1933.]

This is to certify that every reasonable effort was made by me or under

my orders to recover the arrears of the amount due from .....eeroo.... ISP |
erestaiapianie rrraenas T« PRI o3 SO URRORURE 1. Ts (-} 3
agreement No................tegistered at... . vviveineresconinnsnres O0uroreresrnrarensnnes
by the Chairman of the Debt Conciliation Board,..c.ceeeoviveiviirieesne. The

amount of the arrear recovered is Rs,.....

ers 1eeeensnsnd the irrecoverable balance

Dated......... ,......the......l, day of....ceuus creeerernnesdl 93
(Seal of Deputy Signature of the Deputy Commissioner,
Commisgioner.) ver sesnsssernniarinrioinnnir e AESEPECE,

FORM No. VII

Form of Certificate under section 15 (1) of the Central
Provinces Debt Conciliation Act, 1933,
[Rule 44 of *he Central Provinces Debt Concilintion Rules, 1933.]
*This is to certify that during proceedings Na.

BeLin i Bt berran-a arserise

Of e enearsrrosncesssninunuiansas under the Central Provinces Debt Concn]:atlon Act,
1933, between varnne O + 1 SO .
{debtor) on one hand a.nd ...................... e trraerereease DTN o3
(creditor) on the other band, for the settlement of an alleged debt of
Rs.. veeeerasivacsssinsenenna..eeeathe said creditor has, in our opinion refused a

fair offer of settlement made by the said debtor, which the said creditor ought
reasonably to have accepted.

2. The following particulars of the debt were furnished by the said creditor
uander section 8 (1) of the Act.

[(Pariiculars.]
Da.ted.....................lhe...... --------- .-.............day Of-cc---...-"....-....193
{Seal of the Board.) Signature of the Chairman,

Debt Conciliation Board,

-...............u...n.distf‘l—ct.



APPENDIX—-V (c)
t CENTRAL PROVINCES MONEYLENDERS ACT, 1934

(Act No. XIII of 1934 As amended by C P. Aot
Nc. XIII of 1936))

[This Act has also been applied to Berar and shall come into force on the
1st April 1935 in the Central Provinces and Berar]

An Act to regulate the transactsons of moneylending sn the
Central Provinces.

WHEREAS it is expedient to make better provision for
Preanble. the regulation and control of the transactions of money-
lending ;

AND WHEREAS the previous sanction of the Governor General, required
under sub-section {3) of section 80 A of the Government of India Act, has been
obtained to the passing of this Act;

t'" The Act in the main is an educative one, the chief object being to
protect the debtor from the consequences of his own igpnorance. It is not
intended exclusively for the benefit of the debtors belonging to the agriculturist
class but the intention is that the greatest benehft from it should be derived by
them. With his account periodically before him, the debtor will be more alert
to the growth of his liabilities and will bave an opportunity of taking stock of
his position from time to time. The provisions are simple to follow and have -

been framed with a vicw to enable even the pettiest moneylender to adapt his
methods of accounting to them.

2. Under section 3 (i) of the Act the moaeylender has to maintain the
account of each debtor separately in the usual way in which he has been keeping
it, and to send to the debtor regularly avery year at the time when accounts are
usually closed for that year, a staternent in the form given in the schedule
attached to the ruleg framed under the Act, in the court language of the district,
showing separately the various transactions entered into during the period and
also the interest on each loan advanced to him separately. Government has
after ascertaining the time when accounts are closed, laid down in rule 10 the
time when such statements should be sent to debtors. The Act does not make
it obligatory for the debtor to admit or deny the accuracy of the accounts. In
order that the object of the Act should be fulfilled, it is essential that the debtor

should study the statements sent to him by the c¢reditor or have them
explained to him.

‘3. The provisions of sections 3, 4, 5 and 6 do not apply to loans advanced
before the Act came into force. But if any transaction in respect of auch a loan
is entered into after such date the provisions will apply to that transaction.
The act also makes the rule of ' damdupat  applicable in a modified form and

empowers Courts to direct payment of decretal amount by iostalments.”
Explanatory Note to the Act.
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It is f:ereby enacted as follows ;—

Short ritle, extent 1. (1) This Act may be called the Central Provinces
and commencement.  Moneyleaders Act, 1934.

(2) Tt extends to the whole of the Central Provinces,

(3} It shall come into force on such date as the Local Government may*
by notification direct.

9. Inthis Act, unless there is aoything repugnant in

Definstions. the subject or context,—

(i) “bank'’ means a company carrying on the business of banking and
registered under any of the enactments relating to companies
for the time being in force in the United Kingdom or in any of
the Colonies or Dependencies thereof, or in British India, or
incorporated by an Act of Parliament, or by Royal Charter or
Letters Patent or by any Act of the Indjan Legislature;

(ii) "company” means a company registered under any of the enact-
ments relating to companies for the time being in force in the
United Kingdom or any of the Colonies or Dependencies thereof,
or in British India, or incorporated by an Act of Parliament, or
by Royal Charter or Letters Patent and includes Life Assurance
Companies to which the Indian Life Assurance Companies Act,
1912, (VI of 1912} applies ;

- (ili) “"co-operative society’” means a society registered under the Co-
operative Soceities Act, 1912 (I1 of 1912) ;

(iv) “court” includes a court acting in the exercise of insolvency juris-
diction ;

(v) "moneylender ' means a person who, in the regular course of

business, udvances a loan as defined in this Act and shall include,
subject to the provisions of section 3, the legal representatives
and the successors in interest whether by inheritance, assignment
or otherwise of the person who advanced the loan ;

(vi) "'interest ' includes the return to be made over and above what was
actually lent whether the same is charged or sought to be re-
covered specifically by way of interest or otherwise ;

(vii) “loan " means an advance whether of money or in kind at interest
and shall include any transaction, which the court finds to be in
substance a loan, but it shall not include—

(a) a deposit of money or othar property in a Government post office
bank or any other bank or in a company or with a co-operative
society ; '

(b) a loan to or by or a deposit with any society or association regis-
tered under the Societies” Registration Act, 1860, (XXI of 1860),
or under any other enactment,

12
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{c} a loan advanced by Government or by any loeal authority autho.
rized by Government,

(d) a loan advanced by a bank, a co-operative society or a company
whose accounts are subject to audit by a certificated auditor
under the Companies Act, {VII of 1913).

(e) an advance made on the basis of a negotiable instrument, as
defined in the Negotiable Instruments Act, 1881, (XX VI of 1881),
other than a promissory note,

(f) a transaction which is in substance a mortgage or sale of
immoveable property;

(¢) aloan advanced to an agricaltural labourer by his employer ;

(viii) "' prescribed " means prescribed by rules made under this Act.

*(ix) ' Sub Registrar ' means a Sub-Registrar appointed under the Indian
Regéstration Act, 1908 (XV T of 1908).
Masénterance of
accountts by money-

lendey and supply 3. (1) Every moneylender shall —
of stataments

thereof to debtors.

{a) regularly maintain an account f{or each debtor separately of all
transactions in respect of any loan advanced to that debtor ;

(b) furnish such debtor every year with a legible statement of
accouats signed by the moneylender or bis agent of any halance
or amount that may be outstanding against such debtor on
such dates and in such areas as may be prescribed. Such
statement of accounts shall include all transactions in respect
of the loan entered into during the year to which the statement
relates and shall be furnished, in the court language of
the district in which the debtor resides, and in such magpner,
in such form, containing such details and on such date as may
be prescribed.

{(2) The account required under clause (@) of sub.section (1) shall be so
maintained that items due by way of interest shall be shown as separate and
distinet from the principal sum and separate totals of principal and interest shall
be shown, The moneylender shall not, in the absence of agreement, include the
interest or any portion of it in the principal sum, and the principal and interest
shall be separately shown in the opening balance of each new annual account :

Provided that—

{i} if the loan has, since it was originally advanced, passed by inherit.
ance or as:ignment to a widow or a minor, such widow or minor
shall not be bound to maintain and furnish the accouat under sub-
section (1) for a period of two years from the date af such
passing ;

*Added by 8. 2 of the C. P, Amendment det No. XITITof 1936,
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(ii) nothing in this section shall be deemed to lay upon any person the
duty of maintaining and furnishing the account under sub-section
(1) in the case of a loan wherein the title to recover is sub fudice
between two or more pergons claiming as moneylenders adversely
to each other unless and until the title has been finally decided
by a court of competent jurisdiction.

4, Copies of entries in the account required to be maintained under clause
{a) of sub-section (1) of section 3, when certified in such
manner as may be prescribed shall be admissible in
evidence for any purpose in the same manner and to the
same extent as the original entries.

Euvidential valué
of copies of accounts

5. A debtor to whom a statement of accounts has been furnished uader

. i i b

Debtors not bourd clause (b) of sub-section (1} of .secuon 3 shall not e

to adniit correctness bound to acknowledge or deny its correctness and his

of accounts sup-. failure to protest shall not by itself be deemed to be an
plied. admission of the correclness of the account.

6. Every moneylender, who receives repayment from
his debtor on account of any loan advanced to him, shall
forthwith give a receipt therefor,

Receipt of vepay
mant of loan.

Procedure of court 7. Notwithstandiog anything contained in any other
in sufts vegarding  enactment for the time being in force, in any suit or pro-
doans. ceeding relaiing to a loan—

{z) the court shall, before deciding the claim on the merits, frame
and decide the issue whether the moneylender has complied
with the provisions of clauses (a) and (b} of sub-section (1) of
section 3 ;

{b) if the court finds that the provisions of ¢lause {z) of sub-section {1)
of section 3 or of section 6 have not been complied with by the
moneylender, it shall, if the plaintiff's c¢laim is established in
whole or in part, disallow the whole or any portion of the
interest found due, as mav seem reasonable to it in the circum-
stances of the case and may disallow costs; and

(¢) if the court finds that the provisions of clause (b) of sub-section (1)
of section 8 bave not been complied with by the moneylender,
it shall, in computing the amount of interest due upon the loan‘
exclude every period for which the moneylender omitted duly
to furnish the account as required by that clause :

Provided that if the moneyleader has, after the time prescribed in ihat
clause, furnished the account and the plaintiff safisfies the court that he had
sufficient cause for not furnishing it earlier, the court may, notwithstanding such
omissions include any such period or periods for the purpose of computing
the interest.

Explanation,—A monsylender who has maintained his account and
furnished his annual statements of accounts in the prescribed form and manner
shall be held to have complied with the provisions of clauses (a) and (b) of
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sub-section (1) of section 3 in spite of any errors and omissions, if the court
finds that such errors and omiseions are accidental and not material and that the
accounts have been kept iu good faith with the intention of complying with the
provisions of those clanses.

8. The provisions of sections 3, 4, 5, 6 and 7 shall not apply to any loan
made before this Act comes into force :

Provided that, if any fresh transaction in respect of a loan made before

this Act comes into foreoe is made after this Act comes into force, such tran.
sactiocn shall be subjeot to the provisions of those sections,

9. Notwithstanding anvthing contained in any other enactment for the
time being in force, no court shall decree, in respect of

_Power ofCourtto  any loan made before this Act comes into force, on
ismtt inierest geco- account of arrears of interest, a sum greater than the
verable in certain o - |
cases. principal of such loan, unless it is satisfied that the

moneylender has reasonable grounds for not enforcing
his claim earlier.

Power of court to . 10. No cou}"l shall, in respect of any loan made after
limit interest to this Act comes into force, decree on account of arrears
the extgnt of prin-  of interest a sum greater than the principal of the
“‘Pal Gf loaﬂ. loan.

11. The court may at any time on the application of a judgment-debtor,

after notice to the decree-holder, direct that the amount

Power to direct of any decree passed against him, whether before or after

payment of decretal this Act comes into foree, i espect of a loan shall b

amount by inustal- A o in resp a (.) § €

mer(s, paid in such number of instalments and subjeot to such

conditions on the dates fixed by it as, having regard to

the circumstances of the judgment-debtor and the amount of the decree, it
considers fit,

*11-A. (1) Every Sub-Regsstrar shall maintain a
register of money-lenders in such form and containing
such particulars as may be prescribed.

(2) Suck register shall be deemed tobs a public document within the
meaning of the Indian Bvidence Act, 1872 (I of 1872).

Register of
moneylenders,

11-B. (1} Every moneylender shall register himself as a moneylender by an
) . application made to the Sub-Registrar of any sub-
Registration  of  gu0,00 of the distyict or districts tn which the principal

moneylenders and ; or
registration certi. blace of business of such moneylender or a branch thereo}
cates. ts situate and, on such registration, the Sub-Registrar
shall grant q registration ceriificate to the moneylender

1 such form as may be prescribed.

{2) Every application made under sub-section (1) shall be in wyiting
and shall contain such particulars as may be presoyibed.

*Ss. 11-A to 11.F were added by S. 3 of the C. P. {(Amendment) Act
No. XIII of 1936.
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11-C.  Any person who makes an application for rvegistration under
section11-B shall pay such yegistration fee, not exceeding
Registration fee,  eighicen rupees, as may be prescribed for the distriet
int which it {s granted and such fes shall be payable

by means of court-feec stamps affized to the application :

Provided that the Local Government may, by notification, exempt any class
of persoms from the payment of reqistrat,on fee either generally or for any
specifled area.

. ) 11-D. A registration certificate granted under section
tr?:‘};ztg?_t?gg:gs' 11-B sha.u be in force for four years from the date of the
regisiration,

11-E. (1) No moneylender shall, after the cxpiratidn of three months

Bar to carry out Jrom the date on which this section is brought into Joree,
business without carry on hiis busimess as moneylender in any district
registration certifi-  wiihout obtaining @ reqistration cerfificate under section
Cate. 11-B for such district.

(2) Whoever contravenes the provision of sub-section (1) shall be punisha-
ble with fine which may extend to fifty rupees, or, sf ha
has previously been convicted of an offence under that
sub section, with fine which may extend to ons hundred

riupees.

11-F. (1) The Deputy Commissioney may accept from any person who has
* commitied an offence against sub section (1) of section
11-E a sum of moncy not excesding one hundred rupees by
way of composition for such offence,

(2) On payment of such suin of money, the person who committed an
offenice, if in custody, shall be discharged, and no fnrther proceedings shall
be taken against him in regard to the offence so compounded,

Penalty.

Composition of
offences.

12. (1) All rules for which provision is made in this
Act shall be made by the Local Government and shall be
consistent with this Act,

(2) All rules shall be subject to the condition of previous publication,

Power to make
rules.

(3) In particular and without prejudice to the generality of the foregoing
power, the Local Government may make rules prescribing—

{a) the manner and form with numerals in which statements of
acoounts shall be furnished and the details to be given in such
statement under clause {#) of sub-section (1) of section 3 ; and

(b) the manner in which copies of entries in the account shall be
certified under section 4.

* (c) the form and particulars of a vegister under gection 11-A,

* (d) the form of registration certificate under section 11-B (1),

* (e) the particulars of an application under section 11.B (2), and
* (f) the registration fee under section 11.C

* Added by S. 4 of the C. P, {Amendment) Act No. XIIT of 1936.



RULES FRAMED UNDER THE C. P. MONEY-
LENDERS ACT, 1934

[C. P. Act No. XII1 of 1934.]

Government has iramed the following rules under sub-sections (1) and (3)
of the Central Provinces Moneylenders Act, 1934, {XI1l of 1934), as amended
by C. P. Act XIIl of 1936. The rules are intended both for the Central Pro-

vinces and Berar,

1. These rules may be called the ""Moneylepders Accounts Kules™,
2. They shall come into force on the 1st April {955.

3. In these rules, unless there is anything repugnant in the subjector
contexl ‘the Act” means the Central Provinces Moneylenders Act, 1934,

4, The statement of accounts prescribed in clause (b} of sub-section (1) of
section 3 of the Act, shall be jurnished to the debtor in the court language of
the district, in the form shown in the schedule hereto annexed,

-
NOTE.—Government does not assume any respoungibility for supplying to
creditors the forms they may require and each creditor should
make his own arrangements for oblaining such forms as he may
require, to enable him to send the statement of accounts to his
debtor in due time,

5. The numerals to be used for the purpose of making eatries in the state-
ment shall be the same as those ordinarily used with the particular language
emploved.

6. Tbhe name and address of the debtor, and, in tl.e case of joint-bebtors, of
each joint-debtor, shall be entered at the head of the account maintained by the
creditor in accordance with sub-section {1) of section 3 of tke Act.

7. In column (1) of the account will be shown so far as is possible the exact
date on which the transaction took place,

8. The rate of interest as agreed on by the parties for each advance,
whether in cash or kind, shall be shown in words in the columa provided for the
purpose in the form prescribed,

9. The value of repayments in kind and the amount appropriated from all
repayments to principal and interest separately, shall be shown in the column
provided in the prescribed {orm, on tbe date on which the transaction actually
took place.
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10. The statement sball be sent to the debtor withia one month of the date
or time specified below according to the area in which he resides :—

Area. Date or time.
Nagpur civil district ....Divali or cash accounts), Vaishakh Badi
30 (for grain accounts).
Wardha civil distriot Do. da.
Jubbulpore civil district Do. do.
Hoshangabad civil district Do. do.
Chhindwara eivil district Do. do.
Nimar civil district Do. do.
Raipur civil district Do, do.
East Berar civil district Do. do,
West Berar civil district Do, do.

11. Every statement shall be prepared and maintained rin duplicate ; one
copy shall be retained by the creditor and one copy sent to the debtor in
accordance with rule 10 and in the manner hereafter prescribed.

12, Entries in the statement relating to the amount and date of the loan,
aad the rate of interest, the appropriation of repayments, etc., shall tally with
the entries made in the accounts maintained by the creditor in zccordance with
the provisions of the Act.

13. One copy of the statement of accounts shall be seat to the debtor at his
cost in accordance with the provisions of rule 11, by sending it by registered
post, acknowledgment due, to the address entered at the head of the account in
accordance with rule 6.

Where there are two or more joint-debtors the statement of account shall,
in the absence of any contract to the contrary be furnished to the joint-debtor
who signs first in the document relating to the loan in guestion.

14, Gertified copies of the entries in the account shall be admissible in
evidence for any purpose in the same manner and to the same extent as the
otiginal entries, only when they bear a certificate, dated and couuntersigned by
some person who has examined and compared the copy with the original, to the
flect that *' the copy is a true copy of the account as maintained by the creditor
and communicated to the debtor under the provisions of the Act.”
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The Central Provinces Moneylenders (Amendment) Act, 1986.
[C. P. Act No. XIII of 1936 ]

[Published in the Central Provinces Gaseite, dated the 1st May 1936)
An Act to amen.d the Central Provinces Moneylenders Act, 1934

WHEREAS it is expedient to amend the Central Provinces Moneylenders

Dreamble. Act, 1934, (C.. P. Act XIII of 1934), in the manner herein-
after appearing;

AND WHEREAS the previous sanction of the Governor General raguired

under sub section (3) of section 80 A of the Government of India Act has been
obtained to the passing of this Act

It is bereby enacted as follows : —

Short tille, com- 1. () This Act may be called the Centra! Provinces
meicenient and . a 1 Act. 1936
duration. Monreylenders {Amendmenl) Act, 1936.

{2) It shall gome into force on such date as the Local Government may,
by notification, appoint in thig behalf and shall remain in force for four years
irom that date.

2. After clause (viii} of section 2 of the Central Pro-

Ammdmen; AO{ vinces Moneylenders Act, 1934 (C. P. Act XIIT of 1934)
sectjon 2, C. P. Ac N Vend . s
_XIII of 1934. (hereinafier referred to as the 'said Act'), the following

clause shall be inserted, namely :(—

(ix) ' Sub-Registrar* means s Sub-Registrar appointed under the
Indian Registration Act, 1908 (XVI of 1908).

Insertion of sec-
tions 11-A 171.B,

11.C. 11-D. 11.E. 3. After section 11 of the said Act, the f{ollowing
and 11.F, C P Act sections shall be inserted, namely i —
XIITof 1934,

Register o 11-A. (1) Every Sub-Registrar shall maintain a
moneylender, register of moneylenders in such form and containing

such particulars as may be prescribed,

.(2) Sach register shall be deemed to bea public document within the
meaning of the Indian Evidence Act, 1672 (I of 1872).

11-B (1) Every moneylender shail register himgelf as a moneylender by

an application made to the Sub-Registrar of any sub.

Ragistration of  ajstrict of the district or districts in which the principal
::;:?:gl;;fiirie r;“'_’;g place of‘ bu.siness of such moneyleflder or a branch
cate. thereof is situate and, onmn such registration, the Sub.
Registrar shall grant a registration certificate to the

moneylender in such form as may be prescribed.

(2) Every application made under suh-seotion (1) shall be in writing and
shall contain such particulars as may be prescribed.
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11-C. Any pe-son who makes an application for registration under
seotion 11-B shall pay such registration fee, not exceeding
eighteen rupees, as may be prescribed fecr the district in
which it is granted and such fee shall be payable by means of court-fee stamps
affixed to the application ¢

Registration fee.

Provided that the Local Government may, by notification, exempt any
class of persons from the payment of the registration fee either generally or for
any specified area.

Duration of 11-D. A registration certificate granted under section
registration certifi- 11-B shall be in force for four years from the date of the
cate, registration,

11-E. {1} No monevlender shall, after the expiration of three months ifrom
Bar to carry out the date on. wbich' this section is bror.lght into -fort':e,
business without carry on his business as moneylender in any district
registration certifi-  without obtaining a registration certificate under section
cate. 11-B for such district.

(2) Whoever contravenes the provision of sub-seclion (1) shall be punishable
with fine which may extend to filty rupees, or, if he has
previously been convicted of an offence under that sub-
section, with fine which may extend to one hundred rupees.

Penalty,

11-F. (1) The Deputy Commissioner may accept from any person who has

committed an offence against sub-section (1) of section

Composition  of 11.E a sum of money not exceeding one hundred wupees
offences. by way of compositien fotr such offence.

{2) Oa payment of such sum of money, the person who has committed an
offence, if in custody, shall be discharged, and no further proeeedings shall be
taken agains: him in regard to the offence so compounded,

Amendment  of 4, After clause (b) of sub-section {3) of section 12 of

section 12,C, P, the said Act, Lhe following olauses shall be inserted,
Aﬂt XIII Of 1934- name]y o=

(¢) the form and particulars of a register under section 11-A,
(d) the form of registration certificate under section 11-B (1),
{e) the particulars of an application under section 11-B (2), and
{f} the registration fee under section 11-C,
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THE CIVIL PROCEDURE CODE, 1908

(Relevant Sections.]

8. 34. (1). Where and in 50 far as a decree is for the payment of moagey,

the Court may, in the decree, order interest at such

Interest, rate as the Court deems reasonable to be paid on the

principal sum adjudged, from the date of suit to the

date of the decree, inaddition to apgy interest adjudged on such principal

sum for anv period prior to the institution of the suit, with further interest at

such raite as the Court deems resonable on the aggregate sum so adjudged, from

the date of the decree to the dato of payment, or to such earlier date as the
Court thinks fit.

{2) Where such a decree is silent with respect to the payment on such
aggregate sum as aforesaid from the date of the decree 1o the date of payment
or other carlier date, the Court shall be deemed to have refused such interest,
and a separate suit therefor shall not lie,

B. 35. (3; The Court may give interest on cosls at any rate nol exceeding
six per cent per annum, and such interest ghall be added to the costs and shall
be recoverable as such.

The Civil Procedure Code, 1908,
(As amended by India Aot XXl of 1936]

FPrOCEDURE IN EXECUTION

B. 51. Bubject to such conditions and limitations
mpoet:;?otc:f :i?;::f as may be prescribed, the Court may, on .lhe applica-
tion, tion of the decree-holder, order execution of the

decree—

(«2) by delivery of any property sp:cificaily decreed ;

{&) by attachment and sale, or by sale without attachment of any
progerty;

{c) by arrest and detention in prison;

(d} by appointing a receiver ; or

{¢) in such other manner as the nature of the relief granted may
require.

* Provided.that where the decrec is for the payment of money, cxecution by
detention in prison shall not be ordered unlcss, after giving the judgrr.;ent-
debior an opportunity of showing cause why he should not be committed to
prison, the Court, for reasons recorded in writing, is satisfied—

. {n) that the judgment-debtor, with the objeet or effect of obstructing or

delaying the erecutsion of the decree—

* The Proviso to S. 51 was added by the Amending Act XXI of 1936.
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(i) is likaly to abscond or leave the local limits of the furisdiction of
the Court, or

{i1) has, after the institutron of the suit n which the decree was
passad, dishonestiy transferred, eonccaled, or removed any
part of his proparty, or committed any other act of bad faith
tn relation to his property; or

(b} that the judgmeni.dcbtoy has, or has had since tha date of the
decrae, the means to pay the amount of the decrese cr some
substantial part thercof, and refuses or neglects or has refused
or neglected to pay the sume, or

ic) that the decree is for a snm for which the fudgment-debtor was
bound in a fiduciary capacity fo account,

Explanation.—Tn the calculation of the means cf the judgment.debtor for
the purposes of clause (b), there shall be left out of account any property which,
by or under any law or custom having the force of law for the time being in
Jorce, is axcmpt from attachment in cxecution of the deeree.

ARREST AND DETENTION IN CIviL Puisox,

Order 21 Rule 37- (1) Notwithstanding anything in these rules, where an
application is for the execution of a decree foar the

Discretionary payment of money by the arrest and detention in the
?fmger Cti d?"”"‘:t civil prison of a judgment-debtar who is liable to be
‘Js:og:':a:s;e ;gt‘f:-'ns(; arrested in pursuance of the application, the Uourt
detcntfon in prison  “shall, instead of issuing a warrant for his arrest.
issue a notice calling upon him to appear before the

Court on a day to be specified inthe notice and show cause why he should

not be committed to the civil prison,

1 Provided that such motice shall not be necessary if the Court is satsse
Jfied, by affidavit, or otherwise, that, with the obiject cr effect of delaying the
execution of the decree, the judgmert-debtor s likely ta abscond or leave the
local Mimits of the jurisdiction of the Court,

(2) Where appearance is not made in obedience to the notice, the Court
shall, if the deoree-holder so requires, issue a warrant for the arrest of the

judgment.debtor,

* Order 21 Rule 43.—(1) When a judyment-debtor appears before the Court
in obedience to a nolice sssued under yule 37, or is broughy
Proceedings. on  bpfore the Court after being arrested in excoution of &
?fgﬁa,g:gfgrof Jlldii' decree yor the payment of moicy, the Court shail procegd to
obedience to notice  F8ar the decree-holder and take all such cvidonce as may
or after arrest. be produced by hiwm in support of his application fo
¢xecution, and shall then give the judgment.debior an

opportunity of showing cause why he should not_be committed to the civil prison.

." The word shall was substituted for "May'’ by the Amending Act XXI of 1936,
t The Proviso to sub-rule (1) was added by the Amending Act XXI of 1936.
+ Substituted for the old Or. 21 R. 40 by the Amending Act XXI of 1936.
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(2) Pending the conclusion of the enquiry undey sub-rule (1) the Court,
may, sn its discretion, order the judgment-debtor to be detained in the custody
of an officcr of the Court or relcase him on his furnishing security to the satis-
faction of tha Court for his appearance when required,

(3) Upon the conclusion of the inquiry under sub.rule (1) the Court may
subfect to the provisions of section 51 and to the other procisions of the Code
make an order for the detention of ths judgment.debtor in the csvil prison and
shall in that event cause him to be arrested if he is not already vnder arvest : '

Provided that in order tp give the judgment.debtor an opportumnity of
satis fying the decree, the Court may, before making the order of detention, lsave
the judgment-debtor in the custody of an officer of the Court for a specified
period not excegding fifteen days or release him on furnsshing security o the
satisfaction of the Court for his appearance at the expivation of the specified
period if the dccree be not sooner satisfled.

(4Y A judgment.debtor released under this rulc may be re.arrested.

15) When the Court docs not make an order of detention wnder sub-rule
(3], it shall disallow the application and, i f the fudgment-dabtor 15 undcr arrest,
direct his vcleass.
ATTACHMENT.

Proviso to 8. 67, (1) Providedwthat the following shall not be liable to
attachment or sale, {in execution of a decree):—

{3) Tools of artisans and, where the judgment debtor is an agricul-
turist, his implements of busbandry and such cattte and seed grain as may. in
the opinion of 1the Court, be necessary to enable him to carn his livelihood as

' such, and such portion of agricultural produce or of any class of agricultural
produce as may have been declared to be [ree from liability under the provisions
of the next {ollowing section.

8 61. The Local Goveroment, may, by general or special order publisheq
in the local official Gazette, declare that,such portion of
Partial -c’“mﬂ' agricultural produce, or of auy class of icul 1
son of agriculiural ) y agricultura
Produce. praoduce, as may appear to the Local Government to
be necessary for the purpose of providing until the next
harvest for the due cultivation of the land and for the support of the judgment-
debtor and his family shall, in the case of all agriculturists ar of any class of
agriculturists, be exempted from liability to attachment or sale in execution of
a decree.
Order 38. Rule 12. Nothing in this Order shall be deemed to authorise the
plaintiff to apply for the attachment of any agricultural
Agricultural be'o- produce in the possession of an agriculturist, or to
duce not atta'cha le empower the court to order the attachment or pro-
before judgment, ;
duction of such produce,
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INSOLVENCY ACTS

Provincial Insolvency Aot (Act V of 1920).

5.7 [Section 10 of the Presidency Towns Insolvency Aet.] Subject to the
conditions specified in this Act, if a debtor commits an
act of insolvency, an insolvency petition may be present-
ed either by a creditor or by the debtor, and the Court
may, on such petition, make an order (hereinafter called an order of adjudi-
cation) adjudging him an insolvent.

Explanation. —The presentation of a pestition by the debtor shall be
deemed an act of insolvency within the meaning of this section, and on such
petition the Court may make an order of adjudication.

Petition and
adjudication.

Cond itions on 8. 9. [Section 12 (1) of the Presidency Towns Insal-
which cred ttor vency, Bct.] A creditor shall not be entitled to present
may petition. an insolvency petition against a debtor unless—

(a) the debt owing by the debtor to the creditor, or, if two or more
creditors join in the petition, the ageregate amount of debts
owing to such creditors, amounts to five hundred rupees, and,

{b) the debt is a liguidated sum payable either immediately or at
some certain future time, and

(¢c) the act of ingolvency on whkich the petition iz grounded has
occurred within three months before the presentation of the
petition. g
o 8. 10. (1) [Section 12 {1} of the Presidency Towng
Conditions — o#  Ipgolyency Act.] A debtor shall not be entitled to present
which debtor may . - . :
petition. an insolvency petition, unless he is unable to pay his
debts, and
{a} his debts amount to five hundred rupees, or
(#) he is under arrest or imprisonment in execution of the decree of
any Court for the payment of money, or
(¢} an order of attachment in execution of such a decreec has been
made, and is subsisting, against his property,
8. 28. (1) " * . .

* (2} On the making of an order of adjudication. the whole of the pro-
perty of the insolvent shall vest in the Court or ina Receiver as hereinafter
provided, and shall become divisibleamong the creditors, and thereafter, except
as provided by this Act, no credilor fo whom the insolvent is indebted in res-
pect of any debt proveable under the Act shall, during the pendency of the insol-
vency proceedings, have any remedy against the property of the insolvent in
respect of the debt, or commence any suit or other legal proceedings, except
with the leave of the Court and on such terms as the Court may impose,

® * L] [

* The corresponding section of the Presidency Towns Insolvency Aet, viz.
Section 17 is identical in terms except for certain verbal alterations, and for
he substitution, ' Official Assignee’ for the words ' Court or Receiver.’
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ENACTMENTS ALLOWING INTEREST.
(a) The Interest Act, 1839 {Act XXXII of 4839)

An Act concerning the allowance of interest in certain cases,

WHEREAS it is expedient to extend to the territories under the

Government of the East India Company, as well within

Preamble. the jurisdiction of Her Majesty's Court as elsewhere, the

provisions af the Statute 3rd and 4th William IV, chapter 42, section 28, con-
cerning the allowance of interest in certain cases ;

1. Itis, therefore, hereby enacted that, upon all debts or sums oertain
payable at a certain time or otherwise, the Court before
Power of Court to hich h debts or sums may be recovered if it
allow iniercst, waich suc 8 8 y Leco may, !
shall think fit, allow interest to the creditor at a rate not
exceeding the current rate of interest fromthe time when such debts or sums
certain were payable, if such debts or sums be payable by virtue of some
writlen instrument ata certain time, or il payable otherwise, then from the
time when demand of payment shall have been made in writing, so as such
demand shall give notice to the debtor that interest will be claimed from the
date of such demand until the time of payment :

Provided that interest shall be payable in all cases in which it is now
_ payabPe by law,

{b) The Madras Estates Land Act.

8.81. Anarrear {of rent) shall bear simple interest at the rate of one-half

per cent per mengem [rom the date on which the arrear fell due, until it is
liquidated.

(6) Negotiable Instruments Act (Act XX VI of 1881).

8. 80. When no rate of interest is specified in the instrument, interest on the
amount due thereon shall, notwithstanding any agree-
ment relating to interest between any parties to the
instrument, ba calenlated at the rate of six per centum
per annum from the dats at which the same ought to have been paid by the
party charged until tender or realisation of the amount due thereon, or, until
such date after the institution of a suit to recover such amount as the Court
directs.

Interast when no
rate is specified.

(d) Provincial Insolvency Aot (Aot YV of 1920).

8. 48. [Presidency Townes Insolvency Ket, 1909, Rule 23 of Sch. II ] (1) On

any debt or sum certain whereon interest is not reserved

Interest, or agreed for, and which is overdue when the debtor is

adjudped an insolvent, and which is proveable under this

Act, the creditor may prove for interest at a rate not exceeding six per centum
per annum— :
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(@) if the debt or sum is payable by virtue of a written instrument at
a certain time, from the time when such debt or sum was
payable to the date of such adjudication ; or

(b} if the debt or sum is payable otherwise, from the time whena
demand in writing bas been made giving the debtor aotice that
interest will be claimed {from the date of the demand until the
time of payment to the date of such adjudiecation.

12) Where g debt which bas been proved under this Act includes interest
or any pecuniary consideration in lieu of interest, the interest ar consideration
shall, for the purposes of dividend, be calculated at a rate nat excesding six
per centum per annuwm, without prejudice to the right of a oreditor to receive
out of the debtor’s estate any higher rate of interest to which he may be entitied
after all the debis proved have bsen paid in full.

(e) The Indian Snccession Act (Act XXXIX of 1925).

Interest when no 8. 351. \Vhere no time has been fixed {or the pay"
time fixed for pay-

ment of gencral mexint of.a general legacy, interest begins to run from the
legacy. exPiration of one vear from the testator’s death.

Exception.~ (1) Where the legacy is bequeathed in satlsfaction of a debt,
interest runs {rom the death of the testator,

{2y Where the testator was a parent or &4 more remote ancestor of the
legatee, nr has put himself in the place of a parent of the legatee, the legacy
shall bear interest from the death of the testator.

{3) Where a sum is bequeathed to a minor with a diraction to pay far his
maintenance out of it, interest is payable from the death of the testator,

8 352. Where a time has been fixed for the payment of a general legacy,
interest begins to run from the time so fixed. The inte-
rest upto such time forms part of the residue of the
testator’s estate,

Exception.—Where the testator was a parent or more remote anocestor of
the legatee, ar has put himself in the place of a parent of the legatee, and the
legatee is a minor, the legacy shall bear interest from tbe death of the testator
unless a specific sum is given by tbe will for maintenance, or unless the will
contains a direction to the contrary,

Interest whett
time fized.

8. 253. The rate of interest shall be four per centum per annum in all cases
except when the testator was a Hindu, Muhammadan,
Buddhist, Sikh or Jaina, or an exempted person, in which
casge it shall be six per centum per annum,

Rate of interest.

No intcrest on S. 354. No interest is payable on the arrears of an an-
arrears of annusty  DUity within the first year from the death of the testator,
within first year although a period earlier than the expiration of that
after testator's yeq may have been fixed by the will for making the
deth. first payment of the annuity.

Inteyest on sum 8. 355, Where a sum of money is directed to be in-
to be invested fo vested to produce an annuity, interest is payable on it
produce annuity. from the death of the testator.
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() Land Acquisition Act, 1894 (Act No. I of 1894).

8. 84, Where the amount of such compensalion is not paid or deposited
on or before taking possesgion of the land, the Collector
‘_”2:;3.”' ent of  pan pay the amount awarded with interest thereon at the
rate of six per centum per anpum {rom the time of so
takmeg possesaion until it shall have been so paid or deposited.

- s ——

APPENDIX—IX
ENACTMENTS DISALLOWING INTEREST.

(a) Civil Procedure Code, 1908.

Or. 24 R. (3) No interest shall be allowed to the plaintiff

Interest on depo-  on any sum deposited by the defendant from the date
;‘Z;’.:;”%‘l”?”;‘: ctg of receipt of such notice, (notica of deposit), whether
the sum deposited is in full of the claim or falls short

notice.
thereof.
{b) The Indian Succession Act, 1925 (Act No. XXXIX of 1925).
Refunding to be B. 365. The refunding (of legacies) shall, in all cases,
w:‘tho::t snterest. be without interest.

(o) Transfer of Preperty Act (1Y of 1882)

8. 84. When the mortgagor or such other person as aforesaid (person
entitled to institute a suit for redemption} has tendered or
deposited in Court under section 83 the amount remaining
due on the mortpgage, interest on the principal money,
shall cease from the date ol the tender or in the case of a deposit where no
previous tender of such amount has been madz, as soon as the mortgagor or
such other person as aforesaid has done all that has to be done by him to
enable the mortgagee to take such amount out of Court, and the notice required
by section 83 has been served on the mortgagee :

Cessation 1)
suterast.

Provided that, where the mortgagor has deposited such amount, withotut
having made a previous tender thereof, and has subsequently withdrawn the
same or part thereof, interest on the principal moaey shall be payable from the
date of such withdrawal.

Nothing in this section or in section 83 shall be deemed to deprive the
mortgagee of his right to interest when there exists a contract that he shall be
entitled to a reasonable natice before|payment or tender of the mortgage-money,
and such notice has not been given before the making of the tender or depasit,
as the case may be,

13
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ENACTMENTS WHEREUNDER INTEREST IS IN THE
DISCRETION OF THE COURT.

(a) GCivil Procedure Code, 1908.

8. 34. (1) Where and in so far as a decree is for the payment of money, the

Court may, in the decree, order interest at such rate as

Intgrest, the Court deems reasonable to be paid on the principal

sum adjudged, from the date of the suit to the date of the

decree, in addition to any interest adjudged on such principal sum for any

period prior to the institution of the suit, with further interest at such rate as

the Court deems reasonable on the aggregate sum so adjudged, from the date of

the decree to the date of payment, or .to such earlier date as the Court thinks
fit.

8. 35. (3) The Court may give interest on costs at any rate not exceeding

six per centum per annum, and such interest shall be added to the costs and
shall be recoverable as such,

(b) The Land Acquisition Act, 1894

8. 28. If the sum which, in the opinion of the Court, the Coll ector ought

to have awarded as compensation is in excess of the sum

[Collector may be  which the Collector did award as compensation, the
f;:;fi“s‘f AT i award of the Court may direct that the Collectot shall
compensation. pay interest on such excess at the rate of six per centum
per annum from the date on which he took possession of -

the lapd to the date of payment of such excess ioto Court.

APPENDIX—XI
‘THE PUNJAB REGULATION OF ACCOUNTS ACT, 1930.

[Punjab Aot I of 1930.]

{Received the assent of His Excellency the Governor on the 19th
January, 1930, and that of His Excellency the Viceroy and
Governor-General on the 9th March 1930).

An Kot to regulate the keeping of accounts of certain
transactions.
WHEREAS it is expedient to make provision for regulating the keeping of
accounts relating to certain transactions in the Punjab,
Preambie. and whereas the previous sanction of the Governor Gene-
ral under section 80-A {3) of the Government of India
Act has been obtained ; it is hereby enacted as follows :—
Short title, extent 1. (1) This Act may be called the Punjab Regulation of
and commencement.  Accounts Act, 1930,
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(2) It extends to the Punjab.

(3) It shall come into force on such date as the Local Government may,
by notification, appoint in this behalf :

Provided that this date shall not be earlier than six months or later tha
one vear after the date of final publication of the rules made unier saction 6,

2. In this Act, unless there is aanything repugnant in

Definitions. the subject or context—

{l) " Bank " means a company carrying on the business of banking and
registered under any of the enactments relating to companies for the time being
in force in the United Kingdom or in any of the Coloniesor Dependencies
thereof or in British India or incorporated by an Act of Parliament or by
Royal Charter or Letters Patent or by any Act of the Indian Legislature.

(2) " Company " means a company registered under any of the enactments
relating to companies for the time being in force in the United Kingdom or any
of the Colonies or Dependencies thereof or in British India or incorporated by
an Act of Parliament or by Royal Charter of Letters Patent and includes Lifs
Assurance Companies to which the Indian Life Assurance Companies Act, 1912,
applies.

1

(3) ** Co operative Society " means a soceity registered under the provi-
sions of Co operative Societies Act, 1912,

(4) '*Court " includes a court acting in the exercise of ingolvency juris-
diction.

(5) ' Creditor '’ means a person who in the regular course of business
advances a loan as d:fined in this Act and shall include subject to the provisions
of section 3 the legal representatives and the successor-in-interest whether by
inheritance, assignment or otherwige of the person who advanced the loan.

(6) " Interest *' includes the return to be made over and above what was

actually lent, whether the same is charged or sought to be recovered specifically
by way of interest or otherwise,

{7) ' Loan " means an advance whether of money or in kind at interest
and shall include any transaction which the court finds to be in substance a
loan, but it shall not include—

(i} a deposit of money or other praperty in a Government Post Office
Bank or any other Bank or in a company or with a co-opera-
tive society ;

{ii) a loan to or by or a deposit with any seciety or association regis-

tered under the Societies Registration Aect, 1830, or under any
other enactment ;

(iii) a loan advanced by Government or by any local bady authorised
by Government ;
{iv}) a loan advanced by a bank, a co-opz=rative society or 2 company

whose accounts are subject to audit by a certificated aunditor
under the companies Act ;



196 APPENDI X—XI (8s.

(v) a loan advanced to a trader;

(vi) an advapce made on the basis of a negotiable instrument as
defined in the Negotiable Instruments Act, 1881 other than a
promissory note;

(vii) a transsction which is, in substance, a mortgage or a sale of
immoveable property.

{8) ** Prescribed ” means prescribed by rules made under this Act.

{9) ** Trader ”’ means a person who in the regular course of kbusiness buys
and sells goods or other property, whether moveable or immoveable, and shall
include—

a wholesale or a retail merchant,
a commission agent,

a broker,

a manufacturer,

a contractor,

a factory owner,

but shall not include a person who sells his own agricultural produce or cattle,
or buys agricultural produce or cattle for bis own use.

Duty of creditor . hall i o
to  maintain and 3. (1) A creditor shall in order to comply with the

Sfurnish accounts, provisions of this Act—
(@) regularly record and maintain an account for each debtor separately,

of all transactions relating toany loan advanced to that debtor,
in such manner as the Local Government may prescribe.

{6} iurnish each debtor every six months with a legible statement 65-

account signed by the crediter or his agent of any balance or
amount that may be outstanding against such debtor on the 30th
day of June or 15th Har and the 31st day of December or 15th
Poh in each year. This statement of account shall include all
transactions relating to the loan entered into during thesix
months to which the statement relates, and shall be sent, in such
manner and in such form and-containing such details as the
Local Goverpment may prescribe, on or before the 31st day of
August or 15th Bhadon in the case of any.balance outstanding on
the 30th day of June or 15th Har and on cr before the 28th day of
February or 15th. Phagan in the case of any balance outstanding
on the 31st day of December or 15th Poh,

Explaniation :—(i) The Local Government shall prescribe the forms and
numerals in which the accounts required by this provision of the sub.seetion
sre to be maintained and furnished, and the creditor sball at his optior use one
of the following scripts and languages, namely—English, Urdu, Gurmukhi, Nagri
or Mahajani : Provided that if the debtor in writing demands that the account
be furnisbed in any one of the above scripts it shall be supplied to him in that
script at his cost according to the scale preseribed ;

(ii) the prescribed accounts sball be so kept that items due by way of
interest shall be shown as separate and distinct from the principal sum, and

el
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separate totals of principal and ioterest shall be maintained. The creditor shall
not in the absence of agreement, include the interest or any portion of it in the
principal sum: and the principa) and interest shall be separately shown in the
opening balance of each new six-monthly account:

Provided that—

(i) if the loan has since it was oviginallv advanced, passed by inheri-
tance or assignment to a widow or minor, such widow ot minor
shall not be bound to maintain and furnish the account prescris
bed by this section for a period of six months from the date of
such passing;

(ii) nothing in this section shall be deemed to lay upon any person the
duty of maintainiog and furnishing the prescribed account in the
case of a loan wherein the title to recover is sub-fudice between.
twa or more persons claiming as creditors adversely to each
other unless and until the title has been figally decided by a
court of competent jurisdiction,.

(2} Entries in the account prescribed under clause (@) to sub section (1)
shall be deemed to be regularly kept in the course of business for the purposes
of section 34, Indian Evidenee Act, 1872, and copies ol such entries certified in
such manner as may be prescribed shall be admissible in evidence {for any pur-
pose in the same manner and to the same extent as the original entries.

Explanation,—pA person to whom a stateoment of account bas been sent
urder clause {b) of sub-section {1) shall not be bound to acknowledge or depy its
_correctness and his failure to protest shall not, by itself, be deemed to be an
adimission of correctness of the acapunt,

Penalty for non-
complsance with the 4. Notwithstanding anythipng contained in any other

gr"”’s""" of section  epactment in force for the time being—

(#) in any suit or proceeding relating to a loan the court shall, before
deciding the elaim, on the merits, frame and decide the issues
whether the creditor has complied with the provisions of clauses
(a) and &) of sub section (1) of section 3;

{b) if the court finds that the provisions of clause (2} of sub-section {1)
of section 3 have not been complied with by the creditor, the
court shall, if the plaintiff's claim is established in whola or in
part, disallow the whole or a portion of the interest found due
as may seem reasonable to the court in the circumstances of the
case and sball disallow costs ;

(¢} il the court finds tbat the provisions of clause (&) of sub-section (1)
of section 3 have not been complied with by the creditor, the-
court shall in computing the amount of interest due upon the
loan exclude every period for which the creditor omitted duly to.
furnish the account as required by clause (b) of sub.section (1)
of section3; provided that if the creditor bas after the time-
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prescribed in that claus: furnished the account and the plaintiff
satisfies the court that he had sufficient cause for not furnishing
it earlier, the court may, notwithstanding such omission, include

any such period or periods for the purpose of computing the
interest.

Explanation.—A person who has kept his account and sent his six monthly
statements of accounts in the form and manner prescribed in clauses (@) and (b)
of sub-section {1} of section 3 shall be held to have complied with the provisions
of these clauses, in spite of errors and omissions, if the court finds that the
errors and omissions are accidental and not material and that the accounts have
been kept in good faith with the intention of complying with the provisions of
these clauses.

) 5. The provisions of this Act shall not apply to any

Savings. loan advanced before the commencement of this Act:
Provided that if any fresh transaction relating to a loan advanced before

the commencement of this Act is made after the commencement of this Act,

such transaction shall be subject to the provisions of this Act.

Powers of Local 6. (1) The Local Government may make rules not
Government to inconsistent with the Act for the purpeses of carrying out
make rules. all or any of the provisions of this Act,

(2) In particular, and without prejudice to the generality of the foregoing
.power, the Local Government may make rules—

() prescribing the forms and numerals to be used in the accounts’
required by sub-section (1) of section 3 ; |

(ii) prescribing the manner in which the accounts required by
clause () of sub-section (1} of section 3 shall be furnished by
the creditor to the debtor, thes forms to be used, and the
details to be incorporated therein and the scale of costs to be
paid by such debtors as may demand that the account required
by this clause should be furnished in one of the particular
scripts mentioned in Explanation (i) of this clause :

Provided that before making any rules under the provisions of this
section, the Local Government shall, in addition to observing the procedure laid
down in section 21 of the Punjab General Clauses Act, 1898, publish by notifi-
cation a draft of the proposed rules for the inlormation of persons likely to be
affected thereby, at least thirty days before a meeting of the Punjab Legislative
Council, The Local Government shall deler consideration of such rules until
after the meeting of the Punjab Legislative Council next following :he publi-
cation of the draft, in order to give any member of the Council an opportunity
to introduce a motion for discussing the draft.

LTHE END]
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