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INTRODUCTORY NOTE.
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in a separate volume, the Introductory Note to which explains,
briefly, the procedure adopted by the Conference.

Proceedings of Sub-Committees are contained in nine volumes
as below:—
Volume Y.-—Federal Structure.
ss  II.—Provincial Constitution.
sy 1II.—Minorities.
»» IV.—Burma.
o " V.—North-West Frontier Province.
»s V1.—Franchise.
ss VII.—Defence.
sy VIII.—~Services.
sy I1X.—Sind.
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INDIAN ROUND TABLE CONFERENCE

SUB-COMMITTEE No. II.
(Provingial Constitution.)

The Sub-Committes was constituted as follows :—

Mr. A Henderson (Chair-
man),

The Marquess of Zetland.

Sir Robert Hamilton.

H.H. The Maharaja
of Nawanagar.

Sir Prabhashankar
Pattani.

Rao Bahadur Krish-
nama Chari. .

with a watch-
ing brief,

Sir Ghulam Hussain Hida-
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Sir Chimanlal Setalvad.
Sir Cowasji Jehangir.
Sir Shah Nawaz Bhutto.

Sir Provash  Chunder
Mitter.

Mr. ¥azl-ul-Hugq.
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Diwan Bahadur Rama-
chandra Rao.

Sir A. P. Patro.

Nawab Sir Ahmad Said
Khan. '

Mr. C. Y. Chintamani.

Mr. S. B. Tambe.

Mr. Zafrullah Khan.
Raja Narendra Nath.
Sardar Sampuran Singh. -
Maharaja of Darbhanga.
Mr. C. Barooah.

Sir Abdul Qaiyum.

Mr, C. E. Wood.

Mr. K. T. Paul.

Mr. N. M. Joshi.

Dr. B. R. Ambedkar.

with the following terms of reference :— .
“‘ The powers of the Provincial Legislatures.””

¢ The constitution, character, powers and responsibilities of
the Provincial Executives.” :

ProceepinGgs oF THE Fmest MEeering oF Sus-CommrrTer No. IF
(ProvinciAL CoNSTITUTION) HELD ON 4TH DEcEMBER, 1930.

Chairman : This Sub-Committee has been appointed, I under-
stand, to deal with items 7 and 8 in the list of Eeadings drawn up:
by Lord Shankey and submitted by him to the main Committee..
I propose to ask you to give your consideration to the subjects that
we should consider under the heading *“ The Provincial Executive
and its relation to the * Legislature >, I understand that another
Sub-Committee is going to be appojnted to deal with the question
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of the relation of the Provinces to the Centre, so that we need not
trouble about that aspect of the case in our discussion. I therefore
suggest we should consider the following questions, though I do not
wish to rule out any other suggestions: —
1. Is it practicable to abolish the distinction between re-
served and transferred subjects.
2. If so, what are to be—
(2) The constitution and composition of the executive,
(b) The powers of the Governor vis-d-vis (1) his executive,
(%) the legislatire? :
What, if any, provisions are necessary o safeguard—
(1) The administration of law and order,
(2) The rights of minorities or any other interest?

3. Should all special powers be exercised by the Governor or
should some be exercised by the executive as a whole?

4. How should the Governor obtain advice necessary for the
exercise of his special powers?. S

5. Should any provision be made to enable the government
to be carried on in the event of a breakdown in the mormal
constitution? If so, what emergency powers should be given—

(1) to the Governor,
(2) to the Executive, and
. (8) what conditions should be requisite for the exercise of
4hese powers, and -
(4) under what safeguards should they be exercised.

T will have these suggestions circulated, if that has not already
been done. I am sure they give us a number of points to begiu
upon, and unless any exceplion is taken I think it would be a ood
plan if we were to-day to have a general discussion on the whole
of the points and on any other points which come within our terms
of reference. Perhaps towards the end of to-day’s sitting we could
see whether there were any special points, or a special point, to
which we should like to give our attention at the next meeting of
the Sub-Committee. T :

I want you to understand that within those terms, the subject is
entirely open, and I have submitted these suggestions only in order
to give us some little guidance as to the points on which we should
roncentrate our attenticn, especially at the beginning of our pro-
ceedings. . |

Sir P. C. Mitter : May I enquire whether, with regard to item 7
of the Lord Chancellor’s {iat of heads, the powers of the Provincial
Legislatures, you propose to go into that matter at a later stage?

Chairman : Tt is not ruled out. We were appointed to deal with '
items 7 and 8, I think, and I should not rule it out of the general

discussion.
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Sir A. P. Patro: My objection is this. If we have had referred
to us items 7 and 8 in the Lord Chancellor’s lists of heads, I do not
see what authority there is for excluding frem our discussion the
question of the relations of the Provinces to the Centre. We cannot
properly consider the various points under these heads without know-
ing what would be the relations of the Provinces to the Centre,
whether there should be correlation with the Centre or whether the
Provinces themselves should decide the matter. All that comes in
very directly in discussing the constitution of the Executive and
the Provincial Legislatures, and I do not see any reason whatever
for excluding that. I do not know who has excluded it, seeing

that the general meeting referred items 7 and 8 to this Sub-Com-
mittee.

Raja. Narendra Nath : In connection with what Sir A. P. Patre

has said, I wish to ask if you propose to exclude from our discussion
the list of Provincial subjects. : '

Chairman : No, I said I did not wish to exclude anythihg.
Raja Narendra Nath : It is nowhere mentioned in this Note.

Chairman: Do not let us have any misunderstanding at the
beginning. I put these points down for your guidance, but I have
also said “that I will not exclude anything which is within our
terms of reference. :

Raja Narendra Nath: Can we then include the consideration of
the Provincial subjects in this discussion, or are we to begin with
this item of our proceedings? That is a very important matter.

Chairman : * Provincial subjects >’ is rather a wide term.

Raja Narendra Nath : I refer to Provincial subjects as they are

given in the Schedule attached to the Government of India Act at ~
present. ‘ '

Chairman: I am in this position. There are other. sub-Com-
mittees sitting, and it is the intention to set up further sub-Com-
mittees. I have to consider whether the subject to which you.refer
is not already being considered by another sub-Commitiee, and
therefore I say that I am mnot excluding anything, but if we con-
centrate our general discussion on the points I have submitted this
morning I think our hands will be fairly full. I do not wish to
rule out from the purview of the sub-Committee on another occasion
any subjects to which I have not referred here. ’

Mr. Chintamani: While concurring generally with the subjects
you have put forward, Sir, I would suggest that as this list has
only just been circulated we might go through it, the liberty being
left to us to suggest additional subjects at subsequent meetings.

‘With regard to the suggestion of Raja Narendra Nath, it seems
to me that when we consider whether, the distinction between re-
served and transferred subjects can bé abolished we shall not be
able to consider that matter fully without knowing what are the
Provincial subjects and whether any of them will have to be reserved
or whether all of them can be transferred. I think we can take the
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list of Provincial subjects given in the Devolution Rules and sug-
gest any modifications thereto we may think desirable. If any other
sub-Committee is seized of this subject of the division into Central
and Provincial subjects, our conclusions can be co-ordinated at a
later stage. i

Diwan Bahadur Ramachandra Rao : On item 1 in the list which
has been circulated the whole question of Provincial subjects comes
up for consideration because that item says, ‘‘ Is it practicable to
_abolish the distinction between reserved and transferred subjects? **
and on that all the subjects would come up for discussion and we
should certainly have to consider whether this distinction should
be maintained or whether there should still be a certain number of
reserved subjects or whether all the subjects should be transferred.
The question of Provincial subjects therefore, comes up for discus-
sion on item 1.

Chairman : 1 have already said that I am ruling out nothing if
I am satisfied that the subject raised is not being covered by another
sub-Committee. :

Lord Zetland: I do not think there is really much difficulty
here. The question which has been raised, as I understand it, is
whether this sub-Committee should discuss the advisability of trans-
ferring any additional subjects from the Centre to the Provinces.
T do not think that is a matter which ought to interest this sub-
Committee ; cannot we take the list of Provincial subjects as it exists
to-day?

Raja Narendra Nath : Quite right.

Lord Zetland: We should take them in accordance with the
Devolution Rules in force and base our discussions on the assump-
tion that, broadly speaking, those are the subjects with which we
shall have to deal.

Raja Narendra Nath : That is exactly the suggestion which was
made from this side. :

Chairman : And I replied that nothing was ruled out.

Sir Cowasji Jehangir: May I point out that when this sub-
Committee was being appointed the Prime Minister clearly stated
-it would have to work in consultation with sub-Committee No. I
after we had gone as far as we could go without the assistance of
the other sub-Committee ?

Chairman : That is exactly the position. I wanted to be sure
we were not going to take a lot of time discussing something we
could not settle without regard to what was being done elsewhere.

Raja Narendra Nath: The conclusions of the two sub-Com-
mittees will have to be co-ordinated later. .

Sir Abdul Qaiyum: Do I understand rightly that for the pur-
poses of discussion by this sub-Committee the North-West Frontier
Province will be treated as a Province, or does it come under a
separate head and will it be dealt with by another sub-Committee ?
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- Diwan Bahadur Ramachandra Rao: That should be a separate
subject. There are no reserved and no transferred subjects 1 the
North-West Frontier Province, and no Provincial Legislature and
no Provincial Executive except the Chief Commissioner. It is an
“entirely different proposition.

Sir Abdul Qaiyum: I want to know whether we constitute a.
separate unit? Are we to regard the North-West Frontier Province
as a Province and as coming, therefore, within the scope of our
discussion ? ’ ’

Chairman : I understand that when the Lord Chancellor pro-
duced these headings he did not lay it down that they covered the
North-West Frontier Province. :

Sir Abdul Qasyum : Then do I understand there is going to be a
separate sub-Committee to deal with it, or is it going to be omitted
altogether from the purview of this Conference? ‘

Chairman : The answer to that question is that as it has mot
been included among the subjects to be considered by this sub-
Committee, the main Committee will have to consider the question
of appointing another sub-Committee to deal with that issue.

Sir Abdul Qaiyum : If we are going to consider the question of
Provincial constitutions and their relations with the Centre, why
should it be necessary to appoint a separate Committee? .

Chairman : On that point I should have to ask the Lord Chan-
cellor. ,

Nawab Sir Ahmad Said Khan : So far as this sub-Committee is
concerned, we are here to make the future constitution of our Pro-
vinces—not any particular Province, but all the Provinces. There-
fore I think that, so far as the question of Sir Abdul Qaiyum is
concerned, we cannot say that it is or is not covered. With regard
to the division of the subjects before us, I do not think that we
should enter into the division of the subjects at this stage. If we
start dividing subjects at once it will lead to confusion. We had
better have a general discussion first of all.

Sir Cowasji Jehangir : The reference to us is as to the powers
of Provincial legislatures and executives. The point is whether
this refers to Provincial legislatures in existence to-day, or to those
which will come into existence in the future. If that point is
cleared up we shall get an answer to the question raised by Sir

Abdul. The question is an open one, to ascertain exactly what the
Lord Chancellor meant.

Diwan Bahadur Ramachandra Rao: There are many other ad-
ministrations—minor administration—which, it seems to me, our
present terms of reference do not contemplate. Our terms of.
reference seem to relate to Governors’ Provinces where there are
legislatures, but there are four or five administrations without
legislatures.

" Chairman : If the terms of reference submitted are too narrow,
then I will consult the Chairman of the Conference and the Lord
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Chancellor, and as we go on with our work, if it is the desire of the
Committeee to take up subjects that might not be included under
the narrow interpretation. I shall ask their permission to see how
far we may discuss them under a wider interpretation.

BMr. Joshi: Shall we be authorised to send our substitutes here
-when we cannot attend ourselves.

Chairman : 1 think that is the rule on all Committees.

Dr. Ambedkar: On looking through the heads you have cir-
culated, I do not find anything which would give us the opportunity
of discussing the composition of the Provincial Legislatures. I
raised this point in the Conference, and the Prime Minister said it
would be left to the Committee. |

Chairman : There is a general feeling that this question should
be considered under heading 9.

Mr. Chintamani : The Committee that will be set up to consider
the problem of minorities will doubtless make its recommendation,
but without prejudice to what recommendation it may make, and
without considering the question of minorities, it is our province to
consider the question of the electorates under the scheme.

Chairman : I do not propose to rule out anything in a general
discussion, and if you can show us that there is something to be
said for discussing the size and composition as well as the powers
of these bodies, then I do not see why it should not be discussed.
In the meantime I will have this question put as to whether we can
regard No. 9 as covering the point which our friend has raised.

Sir Chimanlal Setalvad : The general points that arise are these.
In the Provinces at present we have what I call reserved and trans-
ferred subjects. The question is whether in the future there should
or should not be any distinction between reserved and transferred
subjects. I submit the general feeling of India is that the time
has now arrived when that distinction should go, and that all
subjects should be transferred, and no subject reserved at all. All
subjects in the Provinces, including law and order, should be trans-
ferred, and should be now administered by Ministers chosen from
the elected members of the Legislative Council to which they would
be responsible. Connected with that is a question which is of
considerable importance. At present the Governor in the case of
transferred subjects acts or is supposed to act on the advice of
Ministers, but under the law, power is given to him to take action
contrary to that advice if he so chooses. There is no limitation on
that power, it is entirely at his own sweet will, if he thinks the
particular action proposed by the Minister does not meet his appro-
bation then he may take action contrary to the Minister’s advice.
I submit that that power should now go. and the Governor hereafter
should be a constitutional Governor acting according to the advice
tendered to him by his Ministers. YWhen I say that I am quite
willing that there should be some reserved power in the Governor,
not in the ordinary day-to-day administration, but in emergencies
when the security or tranquillity of the Province may be endangered
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by any action the Minister proposes to take. But except in those
circumstances, he should have no power, as he now has, to act
contrary to the advice of the Ministers. : :

There is one other point of a general character which past expe-
rience has shown to be of comsiderable importance, namely, the
control of the Services. No doubt the Services will form the subject
of a separate investigation, because it is understood, as I said the
other day, that the whole subject is Central as well as Provincial.
But the feeling is, I submit, that the control of the Services should
be in the Ministers in the Provinces. Whatever we may do about .
the recruitment of the Services, the feeling is that the recruitment
should no longer be with the Secretary of State as at present.
There are different notions as to how further recruitments should or
should not take place, and whether it should be vested in a Central
Government acting on the advice of the Public Service Commission
‘which may be set up.

- Whatever method may be adopted with regard to the future
recruitment of the Services, it is feﬁ: that the discipline and control
-of those Services should be vested in the Provinces where the Civil
Servants are engaged. At present if a Civil Servant or a Police
Officer or any other member of a Service objects to any disciplinary.
action, for instance, which may be taken against him, he can go
over the heads of the Ministers and appeal to the Secretary of State.
That weakens the authority of the Ministers and of the Provincial
Government, and therefore that question will have to be considered
by this sub-Committee, though no doubt it forms the subject, or.

will form the subject, of a larger inquiry with regard to the Services
-as a whole. “

A further question has regard to the composition of the Legis-
lative Council. It is felt that the time has arrived when the official
bloc should disappear. It may be that on a particular occasion
where expert advice is needed certain experts, whether official or
non-official, may be brought in for the particular purpose of the
legislation concerned ; but so far as the ordinary composition of the
Legislative Council is concerned, the official bloe sﬁould entirely
disappear and all the members of the Council should hereafter be

elected members; and, as I have said, the Ministers should be
chosen out of the elected members. '

Further, it is felt that there should now be joint responsibility
.of the whole Ministry in the Provinces. At present it is a very
divided responsibility, and the machine does not work as smoothly
as it should. I consider, therefore, that the constitutional method
should be followed; as soon as the elections have taken place and
the Legislative Council is brought together, the Governor should
send for any person or persons commanding a majority in the
Legislature and select his Chief Minister. It should then be left,
in the constitutional manner, for the Chief Minister to select his
colleagues; and, as I have said, full responsibility of the Ministry
to the Legislative Council should be established, and all subjects
should hereafter be transferred in the manner I have suggested.

r
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.. "Mr, Fazl-ul-Huq : Before we proceed further, I deem it my duty
to make one or two remarks in order that we may have the subjects
of discussion strictly in view. I entirely agree with the last speaker,
Sir Chimanlal Setalvad, that what he has now said represents the
general feeling in India amongst all political classes. The difficulty
18 not with regard to the statement of general feeling in the country,
but as to how to fit in the lines of advance with the various diffi-
culties we shall encounter on the way.

- Sir Chimanlal has said that the Governor’s power of interference
- gt discretion with the policy adopted by the Ministers should practi-
cally disappear. That is certainly very sound in principle, and it
must be one of the bases on which full responsible self-government
must be constituted. The difficulty however is—and we have got
to face the fact, however unpleasant it may be to mention it—that
in all the Provinces there are minoriz interests and other interests
which at the present moment are distrustful of the manmner in
which the majorities or others may deal with their interests, if
power is entrusted to them.

At the present moment I must admit that despite our efforts
here in London, lasting over a month, we have not been able to
arrive at any satisfactory solution so far as these complicated ques-
tions are concerned. Let us hope they may be solved, but they have
not yet been solved; and fo my mind some of the difficulties seem
almost insurmountable. I submit that so long as those difficulties
are not bravely faced and solved, not by British people but by
the Indians themselves, it is absurd to say that the Governor’s
powers of interference should be taken away.

--~ As an Indian, I feel greatly humiliated when I have got to say
that I am forced by circumstances to take the view that the Gover-
nor’s powers ought not to be taken away altogether. My friend
himself has conceded that emergencies may arise when the safety
of the Province itself is imperilled, and in those circumstances the
Governor may have the power of veto. That is how the difficulty
arises, for who is to judge whether a certain contingency of that
character has arisen or not? Is it the Governor who is to judge,
or'the Ministers? Suppose the Ministers hold it is not an occasion
where the Governor ought to interfere, and the Governor says that
it is: who is to arbitrate between them? That shows at once that
it is very difficult to draw a line of demarcation between the absolute
disappearance of the Governor’s power of interference and a limited

ower of interference vested with the Governor. That is a point
which I think this sub-Committee ought to consider.

" Sir Chimanlal has referred to the constitutional position, and
he says that as soon as the elections are over the person who 1s the-
leader of the largest bloc, or the persons who may appear to com-
mand a majority, should be sent for and asked to form a Ministry.
That is very good and sound in principle and very good in theory,
and I do not see any particular difficulty about it; but there is one
suggestion I should like to throw out for consideration by this
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sub-Committee. I suggest we consider whethier, in making recom-
mendations to the Conference, we should not make a recommenda-
tion of this character: that the Ministry should never exclude
minority interests or any other interests which it is necessary to
have represented. It is not possible for me to formulate my point
at the present moment; I speak subject to what may develop in the
course of the discussion. A

What I am afraid of is this. Take the case of a Province like
the United Provinces, where the Hindus form 56 per cent., or the
case of a Province like the North-West Frontier Province, wheré
the Muhammadans form over 90 per cent. The Hindus in the
United Provinces may form a Ministry without bestowing a single-
thought on the Muhammadans, and the Mubammadans in the
North-West Frontier Province may form a Ministry without taking
into account the Hindu members at all. Up to now, Ministry after
Ministry has been formed in Madras without a single Muhammadan
being included. I do not for a moment say that Muhammadan
interests have been jeopardised, but we are coming in the future to
@ position where the official bloc will disappear or practically dis-
appear; we are coming to a position where the interference of a
third party is going to disappear; we are visualising conditions
absolutely different irom those which exist to-day.

It 13 no use pretending there are no difficulties in the way; do
not let us deceive ourselves. I ask my friends here, as statesmen
and practical politicians, to consider the difficulties and to look at
-every question not merely from their own. point of view, but from
the point of view of others. Let every Hindu member of this
House consider every question from the Muhammadan point of view,
and let every Muhammadan here consider every problem from the
Hindu point of view. It is only by something of this description,
by m'erﬁing ourselves in the wills of others, so to speak, that we
<an really appreciate the difficulties and be in a position to suggest
solutions for the problems which arise.

I submit it is no use repeating—and here let me emphasise that
I mean no disrespect to Sir Chimanlal Setalvad—the theories which
we read in the Nationalist Press. They are theories borrowed from
England, many of which do not apply to our country. We must
not be content with a slavish imitation of English institutions.
‘There are many things in England I do not like; for instance, I
do not like your weather! In the same way, there are some things
I do not like in the English constitution. Let every difficulty be
thrashed out frankly and sincerely, without prejudice and without
Theat. Do not let us hide from ourselves the dl;fﬁculties which stand
in our way. I submit that if we proceed in that way we shall
come to some sort of satisfactory conclusion. I have indicated only
one or two of the difficulties; possibly others will appear in the
<ourse of the discussion.

Sir Chimanlal Setalvad : With regard to what has fallen from
mlf friend Mr. Fazl-ul-Hugq, I should like to assure him that we are
all very mindful of the difficulties that he has pointed out. It is
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not that those difficulties are not present to our minds; they are,
and we are determined to deal with them and surmount them.

So far as the interests of the Muhammadan and other minority
communities are concerned, in the formation of the Cabinet, in the
Services, and in many other ways, let me assure my Muhammadaa
friends and the other minorities that we are all of one mind with
regard to the fact that ample provision and ample safeguards must
be made to. satisfy those minorities. If I did not refer to that. it
was only on the ground that a separate Minorities Sub-Committee
is going to be set up, and this will consider all these questions--
safeguards with regard to the Ministry and safeguards with regard
to many other matters which affect minorities. All that will be
thrashed out in that other Sub-Committee, and ample provision will
be made which will apply to the whole administration, from the-
Centre to the Provinces downwards.

_ Therefore, speaking for myself and for my friends who take the
same view, I can take the liberty of assuring my Muhammadan
frignds and my friends frum the other minority communities that
every effort will be made to secure their satisfaction in the consti-
tution we are going fo evolve, and that they need not apprehend’
that any community, major or otherwise, will try to take any
advantage over any other community. We are all here frankly to
discuss the difficulties that exist, but we have the grim determina-
:iﬁn to surmount them all and to evolve something which will satisfy
sides.
~  Lord Zetland : May 1 venture to suggest that there is perhaps-
not really very much need for us to have a second reading discussion.
on the main question before this sub-Committee. .The second read--
ing discussion really only means this: Are the Provinces, possibly
with certain reservations, to have autonomy. That is the main
question before this sub-Committee. Surely it is no longer neces—
sary to discuss that in principle; we may take it the principle is
conceded. The Simon Commission Report laid it down 1n perfectly
plain terms that the time had come when, subject to certain reserv--
ations, the Provinces of India should be granted autonomy. That
being so, I merely rise to suggest that it is perhaps hardly worth
while having a long second reading discussion on that main point,
and that we should serve the interests of this sub-Committee best by
coming down to the hard facts of the case and considering the heads

which have been drawn up by our Chairman in the paper which he-
has circulated.

Chairman : 1 think there has been some misunderstanding. I
did not invite a general second reading discussion on the big prin--
ciple; I spoke of a general discussion on everything that is in this
document. Rather than beginning with the first point and narrow-
ing the discussion down to that, T thought it might be better if
speakers could refer to the set of suggestions in this document as a
whole. They might want to accept so many, to criticise others, or
to put forward new suggestions. That is what I meant by a general

" discussion; it would have taken place on the basis of this document,.
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and I thought that after that we could begin on any, of the points-
on which I iad gathered the mind of the Committee. I am entirely
in the hands of the Committee; I do not want to occupy your time
and mine by having any unnecessary discussion. If you are willin
now to start the consideration of this document, I welcome Lord.
Zetland’s suggestion.

Sir A, P. Patro: I think there is no difficulty with regard to the-
principle; we all want Provincial autonomy. The Simon Commis-
sion, the Central Committee and the recommendations of the Gov-
ernment of India, as well as the All-Parties Report (the Nehru:
‘Report) all agreed that there should be Provincial autonomy. As.
to whether any safeguards are necessary in the exercise of Provincial.
autonomy, that is a question which we shall have to consider..
Some of the points are put down in this paper which has beewn.
circulated, so I think we might as well go into thé points whichs
are there suggested and see whether we can accept or modify what
is set forth or whether we can give any advice with regard to the-
difficulties which arise. The first question is, is it practicable to-
abolish the distinction between transferred and reserved subjects?
Everyone accepts that there should be an abolition of such distinc-
tion. The next question is, what further subjects should be added
to the provincial subjecta? That will depend upon the ducision of’
the Fegeral Committee. Next comes the question of what are tos
be the constitution and composition of the Executive. In {hat.
matter also there will be no difficulty, because we sre all agreed.
morn or less. It should be composed of the members selected from
the elected members; whether from groups or from a majority party
is a matter for consideration. In a case where there is no pa
which has a large following the question becomes difficult as tos
whether the selection should be made from the various groups from

one single party which happens to have a majority. Those are:
details §vhic w1yll have to %E considered, Jority

The powers of the Governor are well-defined in the Government of
India Act at present. We have to consider which of those powers
should be eliminated. There are several powers reserved in the
Government of India Act. Those powers are hardly exercised in.
many of the Provinces. Therefore we have to see from experience
what powers should be retained for the Governor. If we reserve-
certain powers to the Governor, he will have to consult his Ministry
before he can exercise his special powers. Even now special powers.
are reserved, and the Government does mot exercise them without
consultation. It is a matter of procedure—of give and take between.
the Cabinet and the Governor. You can lay it down generally that
in consultation with the Cabinet the Governor will have to exercise-

these powers, but you connot say that in all circumstances this.
procedure must take place. '

The question of Services is very much confused. There are not
Public Service Commissions formed in every Province. When such
Commissions are formed the difficulty of discipline and control
largely disappears. The question of Services ought to be elimi--
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mated from party politics as soon as possible. In Madras we have
been very anxious to see that these Services should not be under
party politics. It is necessary that we should have Public Service
“‘Commissions, but also the recruitment should be in the hands of a
‘Central Agency, and the nature of that Central Agency, whether
the Central Government or the Secretary of State, is a matter to be
discussed. 'With regard to the position in the Legislative Council,
‘the fears which have been just expressed by my friend Mr. Fagl-ul-
Huq are quite unfounded so far as Madras is concerned. In spite
«of the very small minority of Mussalmans we have been able to
-secure Mussalman representation in the Executive Council. It is
-very necessary to have competent men on that body who would work
-efficiently, but Mr. Fazl-ul-Huq would not be justified in criticising
‘Madras on the ground that there is no such representation of Mussal-
-mans in the Ministry. The Madras Government has got a Mussal-
man in the Cabinet. As regards the official bloc the Simon Com-
-mission recommends its abolition. The Commission says that it is
wunnecessary and” undesirable to have an official bloc. As regards
‘nominations there are certain powers which should still remain with
the Governor. for nomination in certain contingencies. I agree
with the recommendation that there should still remain a small
aumber to be nominated by the Governor.

Mr. Zafrullah Khan: With regard to the general subject that
is before us, I think I might express the same view as previous
-speakers on the first heading, as to whether it is practicable to
abolish the distinction between reserved and transferred subjects.
I hope the Chairman will be able to rule that there is such un-
-animity on this point that a conclusion may forthwith be arrived
at, and that the time has come when such distinction should dis-
.appear. I trust it may be taken as the opinion of the sub-Com-
‘mittee that we need not go into detailed discussion of this question
any further. As most of us, I hope, will realise, the Provinces of
British India would in the future be autonomous in their govern-
ment. They would be Provinces which as far as purely local or
provincial matters are concerned, would have the fullest authority
4o deal with those matters, and liberty to develop along those lines.
The general principle may now be accepted that in these Provinces
the Executive should normally and ordinarily be responsible to the
Legislature, the Legislature being truly representative of the people.
‘Starting with that, we shall find that certain general principles will
-emerge upon which I trust there will be no difference of opinion
-whatsoever, as, for example, to begin with, that the Executive
-should be constituted of members called Ministers or Executive
Councillors, who, although they are appointed by the Governor,
are drawn from amorg the elected members of the Legislature, and
‘are themselves representative of, or are supported by, the majority
of the Legislature. I have been careful to put it that way because
I do not at this stage want to go into the question as to whether
the Ministers shall 1n all instances belong to the largest political
group in the Legislature, or whether their selection shall also be

made with regarﬁ to some other principle.
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But it is obvious that for a Provincial Government to be carried
on on the Cabinet system, the Ministers must be so_chosen that
when they form a Cabinet together they can command a m_Laionty'
of the members of the House, Ordinarily it would be possible for
the Governor to choose his Ministers from one political group, if
that political group happens to command the majority of the votes
in the Chamber, and from that group he can draw such Ministers
as will probably represent at least the major rehﬁl.ous oups 1n the
Chamber. If that were possible, perhaps no difficulty whatever
would arise, but it is not necessary to go into details at the moment
so far as these difficulties are concerned. '

The one matter I wish to bring to the notice of the sub-Com-
mittee at this stage concerns the appointment of Ministers. I think
it deserves the attention of the sub-Committee. The question is
whether the Governor should have the power, not normally and
ordinarily, but under any contingency wl?en the Province is being
carried on on normal or ordinary lines, to appoint as a Minister
someone who is not an elected member of the Legislature. We are
all aware that the Simon Commission made a recommendation that

" the Governor should have power, if he so chose, to appoint one or
nmore officials as Ministers or one or more non-officials who
are not elected members of the Chamber as Ministers.
That is one matter with regard to which I think we
shall have to record a conclusion, and my own opinion
is that the Governor should not have that power. Taking the
detailed criticisms which have been levelled against the recom-
mendations contained in the Report of the Simon Commission,
probably no recommendation has been so much criticised as the
recommendation that the Governor should have this power.

We are all aware that at present the Governor has power to
appoint a non-official as Minister even if at the time he is not an
eFected member of the Legislative Council, but it is necessary for
such a Minister within six months of the date of his appointment
to get elected to the Council or to vacate the office to which he has
been appointed. I think that provision sufficiently secures to the
Governor the power to bring in anyone whom, for any reason, he
wishes to include in his Cabinet, provided such a Minister is able,
gll;thh{) six months of his appointment, to secure election to the

amber.

I hope the sub-Committee will be very clear on the point that
subject to this the appointment of Ministers shall be confined to
the selection of elected members of the Chamber. Ministers should
be chosen either from one party or from groups of parties so as to
represent the majority in the Chamber, and they will naturally
carry on until the dissolution of the House, whether automatic
under the time rule, whatever that may be, or an earlier dissolution
at the discretion of the Governor. There would be the usual stipula-
tion that if the Ministry were defeated or censured (according to
the procedure laid down) and lost the confidence of the House, they
should resign. : -
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So much for the composition of the Executive. There are some
matters which have been alluded to which may be regarded as
practically axiomatic, such as that when Ministries are formed they
should always in future be expected to accept joint responsibility
for their actions. We are aware that in the past that has not been
the rule. In some Provinces joint responsibility was voluntarily
-accepted by the Ministers, but in most Provinces the Ministers are
Tesponsible ‘only for the Departments committed to their care. I
-do not think there will be any difference on the point that in future
‘Provincial Cabinets shall be jointly responsible to the House and
shall be censurel only jointly and not individually.

I should prefer not to lay down among the recommendations of
this sub-Committee anything so definite as the necessity of always
having a Chief Minister or appointing a Chief Minister in each
Province ; that is a matter with regard to which discretion might
still be left in the hands of the Governor. It is a doctrine which
'has not, perhaps, developed to such an extent in the working of the
«constitution during the last nine years that it can be definitely said
that in future the usual method for the appointment of Ministers
-should be for the Governor to send for one member who happens to
‘be the leader of the largest group, or to command the largest
influence, and then necessarily to be bound by his advice in the
-choice of his colleagues as Ministers. I think it must be left to the
‘Governor to select such persons as he thinks will be able to com-
‘mand the votes of a majority of the House.

‘With regard to the composition of the Legislative Council, there
are some matters with regard to this subject which will have to be
dealt with by the sub-Committee which I understand is going to be
-formed to deal with minorities and special interests. Jor instance,
-there is the question of nomination, and there is possibly the ques-
-tion of the numbers in each Province, and there is the question of
‘the official bloc. There again I think this sub-Committee will
probably be agreed that nominations must be reduced to an abso-

. 'lute minimum. Tt may be that for some years it will still be neces-
-sary to nominate members to represent certain interests which may
not, under the franchise which may now be framed, be able to
-obtain representation by the ordinary method of election. One
-thing, however, must be clearly laid down, namely that nomination
-shall never be resorted to to augment the representation of any
‘interest which is also being represented by election. Nomination
-should clearly be limited to securing representation for such in-
‘terests whose representation may be considered necessary, but which
-cannot conveniently be grouped together in any constituency and
given the right to send representatives to the local Legislative
‘Chamber.

‘With regard to the official bloc there seems to be general agree-
ment—I do mnot think any contrary view has been expressed amny-
-where—that in order to enable a Provincial Government to carry on
-on autonomous and responsible lines, the time has come when the
official bloc as a voting bloc should disappear from the Provincial
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Chambers. Permanent or temporary nomination may be necessary
to secure a small number of expert members having the right to
speak in the Chamber, and whose services it might be necessary to
secure either on particular occasions or throughout the Session to
give such information and advice to the Legislative Council as may
be necessary, either on expert administrative matters or on such
other technical matters as may arise for discussion, on which the
members may not be so well equipped as the experts would be.

There is one very important matter which would require detailed
discussion and with regard to which difficulties might arise, namely
the special powers of the Governor both with regard to executive
measures and also vis-a-vis the Legislative Council. In executive
matters it has been stated by two previous speakers that it will still
be necessary to invest the Governor with special powers of inter-
ference, or powers which may be described as overriding powers,
having regard to the special circuinstances which have to be faced
in India. Asa generaf statement that is no doubt true, but I hope
the sub-Committee will come round to the view that the matters
in respect of which such powers are left in the hands of the Governor
must be very clearly defined, so that it can be easily ascertained
(both by the Governor himself and by those who may be disposed to
criticise his action) exactly what is the sphere in which his inter-
ference is permissible and whether his interference is or is not
justified by the terms of the Statute or by the other instructions
laid down. Such powers should not be left to any further definition
or left very much to the discretion of the Governor himself to define.
Naturally the question of whether to exercise those powers or to
refrain from exercising them should be left to the discretion of the
Governor, but there should be no ambiguity with regard to the
spheres in which he can interfere when occasion arises.

One such occasion for interference which has been suggested is
in order to secure the safety and tranquillity of the Province. I
think those terms are rather vague, and I would far rather say that
if necessary I think there is no harm in the Governor having power
to override the action of his Ministers in the department of Law and
Order. That is something definite, but ““ in order to secure the
safety and tranquillity of the Province ** is so indefinite and general
that anything might be twisted into a matter affecting the safety
and tranquillity of the Province, and thus justifying interference.

T do not mean in this general discussion by any means to try
to exhaust the topic of the special powers of the Governor, but I put
this matter forward as an instance that whereas all of us may be
agreed that the Governor should have certain powers, we should also
further agree that those powers should be strictly defined, so that
no doubt may exist as to the meaning of the definition or the scope
of the powers in question. .

In the legislative sphere the Governor should certainly have the
power of vetoing any piece of legislation which the Legislative
Council has passed, as well as the usual power of referring it back
for consideration and so on, which, with regard to legislation, he
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at present possesses. With regard to the special power of certifica-
tion which the Governor has at present, I tﬁink it would have to be
reduced to certification with regard to items related to matters for
which he has overriding powers. For instance, I have suggested
that one sphere in which he should have overriding powers and
powers of interference might be the department of Law and Order.
If he has the power to override advice given to him by his Ministers
in this department, it follows that, if he interferes in, for instance,
the matter of the numbers or the equipment. of the Police force in
the Province, he must also have the power of certification with
regard to it. Once having overriden the advice of his Ministers he
ill probably be faced with a crisis in the Legislative Chamber, for
the majority who are supporting the.Ministers would naturally
resent the interference of the Governor; and if he has not the power
to certify with regard to matters in which he possesses overriding
powers,” those powers would probably be rendered nugatory. I
think, therefore, he must have the power of certification with regard
to those matters, but his power should be limited to those matters.

Those are the general observations which I wish to put forward
at the present stage of the discussion.

Sir Cowasji Jehangir: May I suggest that we proceed imme-
diately to consider details? All these remarks which are now being
made will have to be made when we consider the details.

Chairman : If that is a question on which you want my ruling,
I do not accept it.

Sir Cowasji Jehangir : I do not ask for your ruling, Sir; I am
merely making a suggestion.

Chairman : 1 think there is. an advantage in having such
speeches as that which has just been delivered. We shall find out
the points where there is almost complete agreement, and when
another stage is commenced I shall be able to say ‘ Is it necessary
to have further discussion on point A or point B, because everyone
seems to be agreed? ’’ and therefore those points would be disposed
of. This procedure does not waste so much time as one might
imagine.

- Sir Cowasji Jehangir: There is one point on which I should like
to ask for your ruling, Sir. I see ‘‘ Rights of minorities *’ are
put down here. . If we are to discuss the rights of minorities on all
these other sub-heads we shall be trenching upon the subject matter
which has been referred to another sub-Committee. I should there-
fore like to know why the subject of the rilghts of minorities was
placed in this list. 'Was there any particular right of minorities
that we were expected to discuss, or are we to discuss the rights of
minorities under all these sub-heads? I should like to know
whether we are to confine our attention to rights of minorities as a
whole or in regard to any particular matter.

Chairman : There are certain aspects of the minorit{ question
which must arise in connection with the discussion which is going
on with regard to the Provinces, and to that extent it is permissible
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to deal with the matter in this general discussion. When we come
down to any special item it will of course be necessary for me to
give a ruling as to whether the discussion is not one which is outside
the province of this sub-Committtee. :

Mr. Jadhav: I am happy to say that I am in general agreement
with the remarks made here by my friends who have had the
" opportunity of speaking before me, so that I need not take up
unnecessarily the time of this sub-Committee by going over them
again. I shall simply say that the distinction between the reserved
and the transferred subjects ought to be abolished. ,

With regard to the second point, the constitution and composi-
tion of the executive, I agree with previous speakers that the execu-
tive should consist of Ministers chosen from amongst the elected
members of the Council. - ~

So far as the question of the powers of the Goverﬁor is concerned
Y should like to say a few words on that point.

The present discussion has led me to believe that many of the
:speakers favour the idea that the future head of the Executive
should be the Governor and the Ministers should be his advisers.
I do not subscribe to that view. In a case I have in mind the
position of the Ministers was looked upon as inferior to that of the
Executive Councillors, and there was constant friction on that
account. The interference of the Governor led to the unpopularity
of that system. In the future constitution the Governor should be
more or less a constitutional Governor. The administration should
be carried on by Ministers who are responsible to the Legislative
Council, and the Governor’s powers of interference or over-riding.
should come into operation onfy when there is a deadlock or serious
trouble or breakdown of the constitution. In no other case, I think,
should the Governor have power of interference. The administra-
tion should be carried on by Ministers who are responsible to the
Legislative Council, and if their policy is not favoured by the
public they will be driven out at the next election, or even, if their
policy is not liked by their colleagues in the Legislative Council, a
vote of *“ no confidence > may be passed and the Ministry turned
out. ‘

The powers of the Governor with regard to the Legislature
should be confined to a very few things. I do not think that in
future the power of certification will have to be used, or, if used,
it will be very rarely., Provision should be made for such powers,
but one. may expect that they will lie dormant, and the convention
may arise that the powers are not to be exercised.

As to the provisions necessary to safeguard the administration of
law and order and the rights of minorities, I need not say anything
further after this subject has been so fully dealt with by my friend
Sir Chimanlal Setalvad. :

The third point is whether all special powers should be exercised
by the Governor or whether some should be exercised by the Execu-
tive as a whole. The Executive will be responsible for the adminis-
tration of the Province and its advice ought to be taken, but if the
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action taken by the Executive collectively is to be set aside by the
Governor, he will not get the support of the Executive, and, there-
fore, he will have to take the action independently on his own
responsibility. If there is a clash between the Governor and the
Ministry, then the Viceroy will have to set up arbitration.

As to the fourth heading, as to how the Governor should obtain
advice necessary for the exercise of his special powers, I think this
raises a question whether there should be a Second Chamber or a
separate council of certain members. That has been hinted at in
the Simon Report. "I do not think there should be a Second Cham-
ber in the Provinces. My Province has never supported that idea,
glﬁd Ibfor- myself would not suggest that there should be a Second

amber.

With regard to some special panel of officers to be created for
the purpose of giving advice to the Governor, I must say that I
also do not support that view. The Governor should take the whole
thing on his own responsibility.

.- With regard to heading No. 5, I need not deal in detail with
this, because the ‘question of emergency powers will have to be
determined in discussion later on.

‘Mr. C. Barooah: 1 rise merely to make mention of one point
that has been touched upon by other speakers, though, I think, it
has not been emphasised sufficiently, namely, the recommendation
of the Simon Commission to give special power to the Governor to
appoint Ministers from the officials. No part of the Simon Report
has been so seriously objected to by all sections of the Indian
people. It means the taking away with one hand what is given
with the other. I beg you to report to the Conference that this
Committee is very strongly against this recommendation. With
regard to the Second Chamber, T have simply to state that neither
the Government of my Province nor the people desire to have it.
As regards the general observations, I support every word that has.
been said by Sir A. P. Patro. . .

Dr. Ambedkar: I propose to divide my remarks under three:
heads: (1) Provincial autonomy, (2) responsibility in the Provinces,
(3) provincial services. I make a distinction between provincial
autonomy and provincial Services. It seems to me that the question
of provincial autonomy raises the definition of the relations of the-
provincial Executive and Legislature vis-d-vis the Central Govern-
ment and the Central Legislature. The first remark I would offer-
on the subject of provincial autonomy is that I am in sympathy-
with the'attitude of those who hold that the time has arrived when
the provincial governments ought to be left with as complete an
autonomy as is possible under the circumstances, and they should
be free from such control as the Central Government now exercises.
But, Sir, I cannot help making this further observation, that
viewing the problem of provincial autonomy from the standpoint of
the particular class I represent in this Conference and of the in-
terests of India as a whole and the working classes in particular, I
think that in any future constitution that we propose to devise for-
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endowing the Provinces with provincial autonomy we must take
into consideration certain facts which are bound to limit the charac-
ter of that autonomy. '

The first limiting factor in the provincial autonomy is that it
must be made subject to such questions of a 1provincial character
which are, although provincial in nature, also of an All-India
character., The Provinces may have their say with regard to these
subjects, and yet the Central Government should not be excluded
from its jurisdiction with regard to them. For instances, I would
like to draw an illustration from labour legislation, legislation
affecting tenants and affecting agriculture. These, no doubt, in a
country like India, must become provincial subjects, yet I do not
think they can be viewed entirely from such a small compass. They
cannot be regarded as entirely provincial and without an All-India
character. The Central Government must have some jurisdiction
over subjects of this character, notwithstanding that it cuts across
provincial autonomy.

Secondly, I should state that in dividing the powers of govern-
ment between the Central and the Provincial Governments in the
future constitution of India with a view to giving the Provinces as
complete an autonomy as possible, it will also be necessary that such
powers as remain undefined must be left with the Central Govern-
ment. Well, I do not think that there is no other view on that
point. But I say that in the present situation in India, where the
separatist tendency exists to such an extent as we all know it,
where provincial and local parochialism is more dominant than
nationaﬁ) feeling, while we are building up a Federated India with
complete autonomy of the units, we still have the problem of makin
India as a whole a strong and united country. I would make this
further observation, namely, that I do not think that the reservation
of powers in the Central Government is likely to affect the autonomy
of the Provinces. The reservation of powers as interpreted by the
Judicial Committee of the Privy Council in the case of Canada has
not had this overriding effect. It means a power that comes into
existence in an emergency in a field not specifically allotted to the

Provinces. I do not think that the Provincial autonomy should be
really affected.

The second thing I should like to observe in connection with this
question of Provincial autonomy is that that autonomy must be
limited by the affording of protection for the interests of the minor-

- ities and of the Depressed Classes. As I visualise the situation in
India as it will result from the new constitution, I find there will
be certain Provinces in which some communities will be in a majo-
rity, but in all the Provinces the Depressed Classes, whom I repre-
sent, will be in a minority. They will be in a minority in every
Province. I cannot understand how we can at this stage permit
the Provincial majorities to have a complete, uninterrupted and
undiluted sway over the destinies of these poor people, without any
right of appeal being given to the latter in regard to mal-adminis-
tration or neglect of their interests. There must be some authority
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somewhere, over and above the Provincial Government, which wil}
be in a position to intervene and rescue them from any adverse
position in which they may be placed by the Provineial majorities,

. These are the three things which, in my opinion at any rate,
in%qt Iimit the autonomy of the future Provincial Governments of
ndia.

Coming to the question of the character of responsibility in the
Provincial. Governments, my first observation is that the whole
guestion of responsibility in the Provineial Legislature is entirely

ependent upon the kind of Legislature that you are going to get
in the Provinces, If the Legislature that you are going to get
in the Provinces is a Legislature which is going to be a mirror of
the whole population of the Province, if it is going to be thoroughly
representative and not merely representative as a museum is, where
there are a few specimens of every species for the observation of
the general onlooker; if every minority and every class which fears:
its existence will be jeopardised is placed on a position to make its
influence felt, than I think in a Legislature of that sort there will
be no harm in conceding the principle that Provincial responsibility
may be introduced to the fullest extent. That is my first observa-
tion.

Making that a condition—that the Legislatures shall be fully
and adequately representative of all the classes~—I see no objection
to thelsubj ects which are now reserved being fransferred to popular
control. :

Coming to the question of whether the respomsibility in the
Provinces should be joint or should be individual, I have nof the
slighest hesitation in saying that the responsibility not only should
be joint but must be joint. I have been a member of a Legislative
Council, and I have seen how Ministries in the Provinces have
worked. It has been a most painful experience for me, as it has
been the experience, I believe, of many of those who have had the
misfortune or the good fortunte to be members of a Legislative
Council, to find that Ministries have been working as a kind of
loose "confederation, without having any complete or unanimous
view on a particular policy which they adopted. There have been
divided counsels, and cases of Ministers not being very willing to
support each other. :

‘What has been the result? The result is this, that in no instance
have we had any considered policy put forward by the Cabinet as
a whole, worked cut in detail and placed before the Legislative
Council. Things have been done by fits and starts, and I do not
Ehi}ri!c we want -our. responsibility in future to be bungled in that

ashion.

Turning now to the question of communal representation in the
Cabinets, I must confess that I am not very much drawn fo the
suggestion which is often made that there should be communal
representation in the Cabinet. I am not, of course, oblivious of the
fact—in fact, I am very conscious of it—that if the minority com-
munities are not represented in the Cabinet it is very possible, and
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even very likely, that in matters of administration which affect
their daily lives their interests may be.affected very prejudicially
by the policy of Ministers whose dominant interest is communalism.
I do not forget that for a moment, but my submission is that there
is a better way of dealing with that sort of evil, and it seems to me
that if the minorities could get constitutional and statutory guaran-
tees laid down in the Constitutional Act itself against anything
likely to injure their interests being done or left undone by the -
Cabinet, the danger which most of us apprehend from the fact that
the Cabinets may be communally dominated will vanish, and we

shall not have much cause to insist on communal representation in
the Cabinet.

Although I am very desirous that the Chief Minister, whoever
he is, should recognise or should be made to recognise the interest
of having most of the important minorities represented in the
Cabinet, we cannot for the moment forget that, after all, a Cabinet
office is a very responsible office. A Cabinet Minister has not
merely to look after the interests of the minorities; he has to see
to the safety and interest of the Province as a whole. That demands
ability and competence; it does not merely demand a communal
outlook, and it is from that point of view that I look at the matter.
I should like to have the interests of the minorities and the De-
pressed Classes safeguarded in such a manner that constitutionally
it would be impossible for Ministers drawn from the majority com-

munities to do anything prejudicial to the minorities or to neglect
their interests.

Coming to the question of the relations between the Governor
and his Ministry, I think one thing is obvious, namely that no
constitution, if 1t is really to embody full responsible government
and collective respomsibility, can permit the Governor the power
to interfere in the day-to-day administration of the country. That
would run quite across the system of responsible government and
collective responsibility. The Ministry must be :ﬁlowed to carry
on the day-to-day administration on the basis of joint respon-
sibility.

When we come to the question of the emergency powers which
it is suggested should be left with the Governor, I find myself in a
somewhat difficult position, because I do not understand exactly
what is meant. Is it meant that when an emergency arises the
Governor should simply dismiss the Ministry and have nothing to
do with it, and should promulgate whatever laws, ordinances or
measures he thinks are necessary to meet the situation, notwith-~
standing the fact that they are opposed by the Ministry? I do not
know what is wanted. I can quite understand the Governor should
have the absolute, undoubted and unrestricted power of dismissing
a Ministry which he thinks is not acting in the best interests of
the country, but I cannot understand how there can be responsible
government in a Province in which the Governor is allowed to do
a thing without a Ministry. It is one thing to say that the Gover-
nor should have a Ministry with which he agrees in a particular
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emergency, but it is quite a different thing to say that when an
emergency arises the Governor should simply disregard the Ministry
altogether. I think this point will have to be worked out in some
detail, for, as I say, I do not quite understand it.

Coming to the question of the Services, there is one observation
I am bound to make. I quite agree in principle that with provin-
cial autonomy the power of regulating the Services in a Province
should belong to that Province, and that the Provinces should have
full liberty to Indianise the Services as they desire and according
to their means and circumstances. The observation which I feel
bound to make, however, is this: I cannot forget that Indians are
communally minded. - We do hope—it is only a hope—that a time
will come when all Indians will cease to look at problems from a
communal point of view in administrating matters which are left
to their charge, but that is only a hope; it is not a fact. The fact
is that Indians do discriminate between class and class, community
and community, in administering such diseretion as is left to them
in their administration of the law. That is a fact I cannot get
over; it is a fact from which I have suffered immensely. My fear
with regard to the future constitution of India is that having
regard to the present position of the depressed classes, havingz re-
gard to the fact that education is not widely spread amongst them,
and having regard to the fact that there is hardly a single indivi-
dual holding a gazetted post in the Bombay Presidency, for in-
stance,

A.Member: There 1s one.

Dr. Ambedkar: Yes, there is one, and that is the exceptiom
which proves the rule. You know how much trouble I had to get
him in! I very much fear that this Indianisation may work out as
a tyranny, and therefore, from my particular point of view, I
should like to emphasise that at any rate for some time it will be
necessary to maintain a British element in the Services. I do not
say there should be no Indianisation, but I do say that, having
regard to our interests, it should be rather slower than some people
desire it to be.

_These are the general remarks that I wish to offer from our
point of view.

Raja Narendra Nath : 1 did not intend to make any remarks in
this general discussion, but after hearing the speeches to which I
have listened I cannot remain silent. I am fully aware of the
general demand for the transfer of responsibility, and I am in full
agreement with the majority of the speakers who have given ex-
pression to their opinions.

The question of joint responsibility has been dealt with, and
most of the speakers have advocated the propriety of that principle.
I myself think that there can be no responsible government in the
proFer sense of the term unless the principle of joint responsibility
is fully enforced. But I am in agreement with the last speaker
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when he says that so far the princigle of joint responsibility has
only been nominal. If the principle of joint responsibility has
anywhere worked satisfactorily it is 1n the Province of Madras, but
in other Provinces this principle cannot work under the existing
.structure. I do not wish to anticipate the recommendations of
other sub-Committees, and I wish to avoid questions of a contro-
versial nature, but in most of the speeches I have heard to-day
nothing beyond what has been proposed by the Government of-
I[ndia in their Despatch has been advocated, Even in that Despatclh
[ draw your attention to the concluding words of paragraph 46:
“ Tt has been admitted that in some Provinces we anticipate that
cabinets may for some years to come require to be formed definitely
on coalition lines.”” I do not wish to go into details, nor, as I
have said, to anticipate the recommendations of other sub-Com-
mittees, but this concluding sentence of paragraph 46 is full of
meaning, and I wish to remind those gentlemen who have advocated
the principle of joint responsibility that if the structure of the
Council remains what it is, joint responsibility will not be enforced
in all Provinces; it will not be possible to enforce it.

The last speaker has referred to the case of minorities, and
although between the minority which I represent and the minority
which he represents there is a great distance, still I am in full
sympathy with him that the interests of the minorities are apt to
be neglected unless proper safeguards are adopted. The inclusion
of persons in a Cabinet representing minorities is no doubt a sound
principle, and one way of safeguarding minority interests, but it is
inadequate. The appointment of Public Service Commissions has
been suggested by the Simon Commission, and also recommended
by the Government of India, but even that, in my opinion, is not
sufficient. There must be some definite pronouncement in the con-
stitution itself declaring minority rights unassailable by a majority
community, whether that majority is of race or of creed. I kpnow
that on the question of minorities there can be no difference from
the religious or racial point of view ; we are all united on that peint.
I hope that the present discussion will help to dispel any mutual
suspicions and unite the minorities all on one point.

Sir Chimanlal Setalvad dwelt on the necessity of the vesting of
disciplinary action in the Ministries. He was of opinion that if
the Services under a Ministry were to work in proper subordination,
the power of disciplinary action should be vested in the Ministry.
“That was perfectly true, but there is one exception. It depends

upon the source of recruitment. If the recruitment is from abroad,
and persons have come on a certain covenant and agreement it will
be difficult to have the same rules of discipline over them as over
the Services recruited locally. As the discussion develops I may
be able to contribute something further.

Chairman : The hour has arrived when we should terminate this
sitting. If it meets your convenience I would suggest that the sub-
Committee meet again tomorrow morning at 11 o’clock. (Agreed.)
I may add that the sub-Committee should reconcile itself to sitting-
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on the morning and afternoon of Monday and probably on other
days of next week.

(The sub-Committee adjourned at 1 p.m.)

- PROCEEDINGS OF THE SECOND MEETING oF sun-Comnarteke No. II
(Provinciar CoxsTITUTION) HELD oN 5TH DECEMBER, 1930.

Chairman : I want to make a statement with regard to some of
the points that were raised at our sitting yesterday. A point was
raised, I think, with regard to the list of Provincial subjects. These
questions are primarily for the Federal Structure Sub-Committee
and should only be discussed in the Provincial Constitution Sub-
Committee to the extent which is absolutely essential to get a clear
picture of the Provincial constitution. As proposed by the Prime
Minister, co-ordination on this subject between the two sub-Com-
mittees can be achieved only by a joint meeting at a later stage.
That is the position so far as that question is concerned.

I think something was said with regard to the franchise. So
far no provision has been made for the consideration of this subject,
but I think it is clear a sub-Committee will have to be set up, and
I am hoping that that sub-Committee will be set up at an early
date, possibly at the next meeting of the Business Committee.

'With regard to the composition of Provincial Legislatures, sub-
‘Committee No. IT cannot well avoid considering such points as the
size of the Provincial Legislature and the elimination of the official
bloc, but questions of communal representation and the representa-
tion of special interests in the legislature ought, I think, to be
deferred for the consideration of the Minorities sub-Committee.

T think there was a question raised yesterday morning with re-
gard to the North-West Frontier Province. The question of the
constitution contemplated for this Province could be dealt with by
sub-Committee No. IT after it has accomplished its main work, but
on the whole it seems better, subject to the agreement of the Com-
mittee of the whole Conference, to set up a separate sub-Committee
to deal with this question after sub-Committee No. IT has reported,
the terms of reference being: ‘“ What modifications, if any, are
to be made in the general Provincial constitution to suit the special
circumstances of the North-West Frontier Province.”” I hope that
will be accepted.

With regard to our proceedings to-day, taking item 1 of the
list I submitted yesterday, namely, ‘‘ Is it practicable to abolish
the distinction between reserved and transferred subjects?’’ I think
we can say there is general agreement that that distinction should
be removed.

Lord Zetland : On that point, of course, one very important
-question arises, namely the question of the transfer of Law and
Order. ‘ Surely that is a question which will have to be considered ?
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Chairman : That is so. Speaking generally I think we could
agree that the distinction should be removed, but anything that we-
do in this sub-Committee must fit in to the whole scheme that will
eventually emerge from the other sub-Committees, and the question
of Law and Order might be one of the subjects that would have to-
be fitted into the whole scheme. I do not know that I can say at
this moment that that subject should be definitely reserved. -

Lord Zetland : My point is this. The first point you have put
down, .is *‘ Is it practicable to abolish the distinction between re-
served and transferred subjects?’” I should certainly say with
regard to some subjects that it is practicable, but I should not be
prepared at this stage to say that it is practicable with regard to.
all subjects, and the important subjects which I have in mind, of
course, is that of Law and Order. That is one of the most import--
ant questions of all, and I should have thought that question arose
for discussion under this heading, unless you suggest, Sir, that it
should be discussed under some other head. ‘ :

Chairman : 1f the general statement that I have just made is
not acceptable, then of course we will discuss it now, because I was-
going to pass oi—keeping in mind that everything must eventually
fis into the whole scheme—to discuss items (a) and (b) under No. 2.
Unless there is general agreement with regard to what I have said
on the first paragraph, then of course we must discuss it.

Mr. Wood: If the general discussion were allowed to proceed
for a short time longer, these points might be brought out. We:
have heard only about four people, and no points such as Lord
Zetland has raised have really emerged. I thought the idea of the
general discussion was to bring out points of difference so that we
might then decide whether we coulg accept the general principle
of the transfer of all subjects. Personally I should like to say a
word or two in the general discussion and refer briefly to this ques~
tion of Law and Order which Lord Zetland has raised and possibly
he himself wishes to speak on that subject, before we can say
whether we accept the general principle of transfer.

Chairman : 1 gathered yesterday there was a feeling we migh{
pass away from the general discussion and get down, as T.ord
Zetland suggested, to dealing with the various points that are
raised in this list of subjects which I put before the sub-Committee:
at its opening meeting yesterday morning. Whatever has to be
soid with regard to the question of Law and Order can be said on
this first item just as well as in the general discussion. I feel
sure I interpreted the wishes of the Sub-Committee correctly when.
I said we were satisfied we could accept the suggestion Lord
Zetland made yesterday morning and commence to take these ques-
tions separately.

Mr. Wood: 1 think there are several people who would like to
raise certain points which they would wish to have specially dis-
cussed later on, with the object of concentrating attention on those
particular points.
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Chairman: You will not be debarred from doing that as you
go through the separate questions. I am quite in the hands of the
sub-Committee, and if you want to give up more time to a general
«discussion I must accept your view, but it seems to me you are with
me in thinking that we should now proceed to deal with these
questions one by one.

Mr. Wood : If that is the case may I ask about a subject which
was dismissed yesterday as accepted. A certain opinion seemed
to be accepted without any argument on the subject of Second
‘Chambers. ' -

Chairman : 1 beg your pardon; no question was dismissed at all.
It may have been referred to in some of the speeches, but there has
been no question of dismissing anything.

Mr. Wood : 1 mean, referred to in the speeches.

Chairman : Yes, but that does not mean that anything has been
«dismissed ; at the appropriate time you can raise that issue. We
will now discuss the question of whether it is practicable to abolish
the distinction between reserved and transferred subjects.

Mr. Chintamani: Have you invited discussion on this point?
Chairman : Certainly. '

Mr. Chintamans: 1 think there can only be one answer to this
question, and that answer is in the affirmative. I go further and
:say that it is not only practicable to abolish the distinction between
reserved and transferred subjects but that it is desirable to do so;
indeed, it is necessary and indispensable. '

-

One very interesting point in connection with the working of
Provincial Governments under the present constitution is this.
Dyarchy has succeeded in the Provinces in the measure in which
in actual administration there has been no dyarchy. Wherever a

" ‘Governor has treated the whole of his Government, Members of the
"Executive Council and Ministers, on a common footing, and has
‘placed before meetings of the entire Government all important
-questions which have come up for consideration, and has abided by
‘the judgment of the majority of his colleagues, by whatever name
they were known, there, in that Province, the Government have
:succeeded in carrying on the administration smoothly and with the
maximum of support from the Legislative Council.

Where, on the other hand, the letter of the Dyarchical constitu-
‘tion was strictly adhered to and Ministers were kept at arm’s
Tength, they had trouble with their Council and their measures
‘were unpopular in the Province.

There is another peculiar feature in connection with the working
of the system of dyarchy to which I think I should invite your
-attention. Under the present constitution the Governor is left as
the sole and absolute master to determine in connection with what
-questions he will take the Ministers into consultation, and at what
stage he will not do so. It depended on the varying mind and
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mood of the Governor whether Ministers were throughout in con-
sultation or throughout kept out, or whether, in connection with the
gelf-same subject, they were brought in at intervals and kept out
at other times. ' o .
Responsibility was blurred, as it were, and at different times
Ministers were in and out, and the Legislative Council could not
definitely know to what extent those members of the Government
who in Jaw were responsible to it could be held accountable for the
decisions of the Government or of the Governor in Council. As
was pointed out by the Governments when the Montagu reforms
were under consideration, there is so much inter-dependence of
subjects under all Provincial Governments that it is impossible to
make a clear cut. Take, for instance, the financial question. It
was understood at the beginning that finance would be neither
Reserved nor Transferred, but common to both halves of the Gov-.
ernment. Finance was made a Reserved subject and it was laid
down that no Minister should hold the Financial Portfolio. There-
fore the Transferred subjects and the Ministers in charge of them
were at & Considerable disadvantage in comparison with executive
councillors and the subjects under them, when it came to_ the
distribution of Provincial Governments between one branch and
another. It has been almost an insulting provision in ‘the rulea
under the Act that a man, however competent, should be ineligible
to hold the position of Finance Member simply because he was a
Minister and not a member of the Council. One reason that was
given was that it would be difficult to find in the ranks of the elected
members of the Legislative Councils men competent to hold the
position of Finance Member. But, Mr. Chairman, if you run your
eye through the names of various Provinces during the last ten
years, and take a little more trouble to find out the results of
financial administration, in Province after Province, you will in-
evitably come to the conclusion that it has not been such a pleasant
thing to the Provinces to have I.C.S. financial pundits as finance
members, and to have debarred every Minister from the charge
of that subject. The people of the Provinces have made up their
minds, first of all, that there shall be an end of this plague of a
Dyarchical system, which does not work as a strictly Dyarchical
system, and if it is not worked as a Dyarchical system leads to
chaos and confusion. Another point on which the people have
made up their minds is that the Unitary Government to which
they aspire shall be a Government representative of, and responsible
to, the Legislature. I do not think that any difficulty will be ex-
perienced in actual administration in working this proposition into
details of rules or provisions of the Act. I was glad and relieved
yesterday to find that the noble Marquess—who, .if he will permit
me to say so, was such a highly successful and popular Governor
of one of the most difficult Provinces in India, and who. most
pleasantly helied the apprehensions which had existed by the manner
of his administration—said yesterday that it was common ground
that the distinction between the Reserved and the Transferred sub-
Jjects was impracticable and should be abolished. The Simon Com-
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mission had, he said, recommended it and the Government of Indix
had approved of it in their Despatch. He will, however, pardon
my saying that the kind of responsible Government that the Simon
Commission recommended is, in truth, nothing but a bogus Pro-
vincial autonomy with reservations, qualifications and safeguards
recommended by the Commission. All representative powers were-
to be in the hands of the Government, as was also the election of
other members, and the I.C.S. Secretary would be more like a spy
upon a minister than anything else, Thus, taken all together, these-
_provisions negative the value of the kind of autonomy which the
Commission recommended. YWhen we unofficial Indian public men:
speak of autonomy and Provincial Government, we have in mind
something very different from what the Simon Commission contem-
plated. I hope this point will be borne in mind all along the line,
when the assumption is made that the Simon Commission and we
are on common ground in regard to Provincial autonomy. More-
over, no revision of the Government of India Act will be of any
value whatsoever unless the provision is made that we shall have
unitary responsible governments in the Provinces, unhdmpered by
restrictive provisions in the name of safeguards. Let not reform
be -afraid of itself!

Sir Chimanlal Setalvad : T agree with my friend concerning the
proposals of the Simon Commission with regard to Provincial auto-
nomy. If we are going to have it, let it be a real Provincial auto-
nomy, and not merely a name. I am afraid that the proposals of
the Simon Commission reduce it merely to a name. If the Govern-
ment is to have all the Reserved powers that they recommended ; if
a considerable portion of the budget items are still to be non-votable;
if officials are to be ministers, and if all the rest of the provisions
are to be put into effect ; then it is no longer possible to call such an
administration Provincial autonomy. I therefore submit that the
time has arrived when that distinction ought to go entirely.

With regard to the point raised by Lord Zetland concerning Law
and Order, I venture to submit that it falls into two divisions. In
one there is the general -principle of whether this distinction should
be abolished. . If that conclusion is once arrived at, then what are
to be the safeguards? For this reason Law and Order are speci--
fically mentioned. This should therefore wait for a later stage,
when we have arrived at a general agreement that this distinction
ghould be abolished, and that all subjects should be transferred.
It will then be possible to consider certain exceptions.

At present what happens with regard to ministers is this. No
doubt the Montagu-Chelmsford reforms intended, when certain sub-.
jects were to be transferred and administered by the ministers, that
the ministers, and the Legislative Council who have elected them,
should have real control over the transferred Departments. In
practice, however—and partly as a result of a certain provision of
-the Act to which I shall allude later—although the members of the-
Council were each in-charge of a Department, nevertheless every
action that was taken was taken in the name of the Governor in
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Council. The result was that, if a member in charge of a depart-
.ment disagreed with the Governor, he had the right to have the
‘matter brought up for discussion before the whole Council. If he
could persuade his colleagues to adopt his view, he could thus
secure a majority in the Council. ‘

Further, in certain instances, that Member of Council had the
privilege, if the majority was against him, of having his view on
certain matters submitted to the Indian Government. 4

Contrast that position with regard to reserved subjects with the
‘position of a minister with regard to transferred subjects. In
matters concerning transferred subjects, the Governor is the person
who conducts the administration. It is said that bhe conducts it
“¢ with the advice of the Ministers,”’ but if the Governor disagrees
‘with their advice, it is entirely open to him to act contrary to it, and
the minister has not even the safeguard of convening the whole
Ministry, as a member of the Council can convene the Council,
The Governor, therefore, became, in respect of transferred subjects,
practically an autocratic ruler who was not bound to follow the
advice of the minister, and the minister had no redress. . The posi-
tion is very clearly put in Section 52, clause 3, of the Government
of India Act:— : i

““In relation to transferred subjects, the Governor shall
be guided by the advice of his ministers unless he sees sufficient
cause to dissent from their opinion.”” -

There is no qualification there; he must see sufficient cause to
dissent. If he sees cause he is not bound to follow their advice,
in which case he may require action to be taken otherwise than in
accordance with their advice. In practice, this position rendered
the ministers absolutely impotent in matters of policy where the
Governor took a different view; they were over-ridden and the
Governor’s view prevailed. The result was that the Legislative
Council, whose confidence the ministers possessed, was also in effect
set aside. I submit that, if there is to be real popular responsibility
and real Provincial autonomy in the right sense, these provisions
must go, and in departments transferred—and we say that they
should all now be transferred—the ministers, with a joint respon-
sibility, should have the final voice in carrying out the administra~
tion, the Governor being merely a constitutional Governor.

No doubt it may be necessary in certain matters to have a
Teserved power—as my friend pointed out—in Law and Order or
with regard to any matter which may affect the peace and tran-
quillity of the Province. This should be clearly defined. It might
be necessary to reserve certain emergency powers to the Governor.
But beyond that, in the ordinary day-to-day administration of the
Province, in settling the policy to be pursued in various matters,
the Minister’s voice should prevail, the Governor only acting as
<onstitutional Governor. Lo : :

Chatrman : T should like to know whether, in.view of the two
speeches which we have heard, we could not dispose of Question 1,
B2
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seeing that almost any point concerned in it can be dealt with
under the sub-headings of Question 2. I do not know whether his
Lordship would like to discuss his point on Question 1, or whether
he would defer it until we consider sub-heading 2 (1), The Ad-
ministration of Law and Order.

" Lord Zetland : T am quite prepared to defer my point until the
discussion of Question 2, if you think that is more convenient. It
makes no difference to me.

Chairman : T think that the general opinion would be that Ques-
tion 1 should be accepted: that we agree that, generally speaking,
it -is desirable to remove the distinction. We can therefore now
discuss Question 2 (a): The Constitution and Composition of the
Executive. I do not know whether the sub-Committee would like
to discuss (@) separately from (b), or whether (a) and (b) should
be the subject of one discussion. That, again, is entirely in the
hands of the sub-Committee.

Sir A. P. Patro and Mr. Jadhav: They should be discussed
separately. ' ’

Sir Chimanlal Setalvad : 1f we had decided on Question 1, would
it not be more convenient to take the second part of Question 2
first?

Chairman : T should prefer to take the questions in the order
in which they appear. I think that considerable advantages are
to be obtained by first deciding on the Constitution and Composi-
tion of the Executive.

Sir Ghulam Hussain Hidayatullah: Yesterday, in the general
discussion of this point, there arose divergence of opinions. In my
opinion the powers of the Governor in regard to the Constitution
and Composition of the Executive may be left unrestricted, provided
that he form a ministry out of the elected members. It is generally
said that we have not developed parties on principles of policy.
That may be true in some places, but there are Provinces where
parties exist. In those Provinces a Governor can elect a Chief
Minister from a party knowing that that party enjoys the confidence
of a large section of the Legislature, and can, in consultation with
the Chief Minister, elect the other ministers. At the same time,
he ought to have the liberty, in those Provinces where he cannot
form a powerful ministry which can enjoy the confidence of most
of the members of the Legislature, to form a ministry out of various
groups; that is, a sort of coalition. In both cases, however, the
ministries should be jointly responsible to the Legislatures.

Sir P. C. Mitter: The relevant points are: first, whether there
should be official ministers. That is the recommendation of the
Simon Commission concerning the Executive. We are all of opinion
—at any rate I am, and I believe that many of my friends here will
agree with me—that the scheme of the Simon Commission with
regard to an official minister will never work. The official bloc
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will no longer be there. The very existence of the official minister
will place him and his colleagues in a position of great difficulty.

Incidentally, I should like'to draw the attention of the Sub-
Committee to the Report of a Committee which sat in London and
was presided over by Sir John Kerr, and whose secretary was Mr.
Pilcher. That Committee came to the unanimous conclusion that
official ministers would not work. I merely ask the Sub-Committee
to peruse that document. The members of that Committee had
many of them had long Indian experience, and many were Indian
officials.

As regards the respective merits of a Chief Minister or a coali-
tion ministry: here again, we should remember that in all proba-
bility we shall not bave an official bloc. If there is no official blo¢
—a9 is the desire of the Indian Section—then, whoever may be
the Chief Minister or whoever may form the ministry must be able
to carry a majority of the House with him. At the present moment,
to take my Province of Bengal, we have an official bloe of 26 out
of a House of 140, and, over and above that, a team of non-official
British and Anglo-Indians, who, in 95 per cent. of cases, vote with
the official bloc. Therefore, in a House of 140, the ministry starts
with a solid bloc of 44; and if it can, from the different groups,
obtain 26 more votes, it possesses & majority. With the dis-appear-
ance of the official bloc and of the nominating element, there will
remain only the European and Anglo-Indian group, who may not
agree with the ministry. Assuming that a ministry be formed of
my friends of to-day, I may safely assume in future that the Euro-
pean group will not agree with the ministry unless they are willing
to see eye to eye with it. Again, our Province contains Hindus and
Muslims fairly equally divided and, further, there are the backward
classes. A true party system under these conditions will be diffi-
cult to run for some years to come. I am, however, one of those
whose past experience justifies them in the belief that, as the work is
carried on, the elements of the party system will emerge, more ac-
cording to the realities of each Province than according to the
theoretical politics with which we are more familiar. Our party will
probably be the rural party, as I understand exists in the Punjab.®
Therefore, on the relevant point we are discussing on Question 2 (a),
I think it is futile to lay down as a hard and fast proposition that
there must be a Chief Minister who must be consulted in the election
of the other ministers. It would be equally futile to lay down a hard
and fast proposition that there should be no” Chief Minister, A
Governor who knows his business will try to act as much as possible
‘as a Constitutional Governor. The instructions to the Governor—
Instruction No. 6—say (even under present conditions), that, in con-
sidering a minister’s advice and deciding whether or not there is
sufficient cause in any case to dissent from his opinion, the Governor
shall have due regard to his position and to the wishes of the people
of the Presidency as expressed therein. No doubt, Section 52 (3)-
makes it competent for a Governor to disregard the advice of his
minister. Constitutionally, he has the liberty to do so. Never-
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theless, a minister who knows his work and can be firm, and a
Governor who knows his duty, need not come into conflict.

I had the privilege of holding every portfolio in the trans-
ferred departments—barring the Excise Department—and I can say
that there was no occasion on which I was overruled by a Governor
or on which a Governor did not accept my advice. I have worked
with three Governors, including Lord Zetland, and only on one
occasion did a certain Governor suggest that my advice should not
be accepted. All that I had to do then was to point out this In-
struction No. 6, and he at once gave in. Then, however, I was not
only minister at a time when I was one of the leaders of a party
in a ministry in Bengal with a solid following, but I also held
office in more difficult days when, with the Swaraj group in power
in great numbers, and without an official bloc, I was powerless.
‘Without an official bloc under the command of the Governor, I
-could not get my policy passed. Even under those circumstances
there was no occasion on which I was overruled. That being so,
it is most important for the future—Dyarchy or no Dyarchy—and
it will be of greater importance when there is no Dyarchy—and
when every department will be transferred—not to lay down cast-
iron rules, for they will never work. A good deal must be left to
the judgment of the ministers and of the Governor. If, for ex-
a'mpfe, you lay down a rule that-the Governor must accept the
advice of his minister, and at the same time you say—as is, no
doubt, our Indian Nationalist demand—that the Governor must be
a true Constitutional Governor, what will happen with regard to
cases such as those mentioned by my friend Sir Chimanlal Setalvad ?
When there is a serious breakdown we all agree that the Governor
should intervene. Cannot a true constitutional monarch intervene
.1in your country when there is a breakdown of Law and Order? e
should try to act up to that ideal, but it will best be attained if we
work with more elasticity, and that the Governor should discuss
questions at length with the ministers with whom he has to deal.
If the ministers are in a majority, to overrule them will set the
whole country ablaze. My Province has a population of 46 million
and other provinces are also large. If the whole country is ablaze,
the Governor should remember that he will come into serious con-
flict with the people.. If he comes into conflict with the people
owing to his doubtful orders and there is a breakdown of Law and
Order, then he will have to rely on martial law and a Governor who
knows his job will hesitate to employ this measure. Those of us
who believe in evolution have great faith in the maintenance of
law and order. Without it our education cannot progress. Our
masses are in a very backward condition, and can never improve
unless the structure of society be maintained. That being so, why
should there be that distrust of the ministry? I realise that at
times passions may be roused. I come from a Province where,
unfortunately, in recent years.there have been communal conflicts
between Hindus and Muslims, Yhen such conflicts occur it is the
tendency of some Governors to think that the mere presence of a
few British officers is sufficient. I say emphatically that, in such
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cases, a few British officers are powerless, for this reason. We all
know how a particular British officer—Mr. Blandy—was severely
castigated in" the Legislative Council because he_ took a certain
action with regard to the Muslims and exasperated their feelings.
Similarly, in the disturbances at Dacca and Mymensingh, Hindu
feelings were inflamed and exasperated, and a British officer was
severely criticised on the platform, by the press and in the Legis-
lative Council. With complete transfer and one party in power,
what can a British officer do? We are perhaps too much obsessed
with the conditions which obtain at the present moment, but when
passions are aroused the Governor ought to have certain -reserve
powers. These powers should, however, take note of Nationalist
sentiment. ~

1f the Governor on the slightest provocation can set at nought
his Ministers, then the constitution will never run smoothly. On
the other hand, law and order have to be maintained. There must
be some means available which will give reasonable people time to
reflect, and T am one of those who think that one way of achieving
this end and giving reasonable people time to reflect is the setting
up of Second Chambers. I do not say that Second Chambers should
be set up in every Province; there is no need to sef them up in
Provinces which do not want them, and where there is no risk
of communal or other conflicts; but I think they will be found
useful in certain Provinces and that they will be wanted there. A
Second Chamber, however, must not be an aristocratic Chamber, a
blind copy of your House of Lords. If a Second Chamber has to be
established, it should be more on the lines of those found in some
modern constitutions. :

My contention is that neither giving reserve powers to the
Governor and allowing him to intervene at the slighest provocation,
nor giving no powers to the Governor, will do. You must give the
Governor time to think and you must give the people time to think.
A Second Chamber is not being discussed here on its own merits;
I merely indicate that that is one way of doing it, and that the
Second Chamber which I for one would advocate would never be a
Second Chamber of stakeholders.

It may be that such men as Mr. Chintamani and Sir Chimanlal
Setalvad will not be elected to the Lower House. I myself have
given more than 36 years to public life, and I may not be elected.
I think if possible we should have some chance of contributing our
wisdom to the State. I see Mr. Joshi laughs, but he may never

be elected and it might be an advantage to have him in a Second
.Chamber. :

Mr. Joshi: T have no such ambition.

Sir P. C. Mitter: 1 have the ambition to serve my country in
the Legislature. So far as the composition of the Executive is
concerned, we have seen that it will not do to have official Ministers.

. With regard to the representation of minorities, there again it
}¢ a question whether, in forming a Ministry which will have the
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support of a majority, a minority can be taken in or not. If the
taking-in of a minority will make a Ministry a minority and not
a majority Ministry it would not work, but whenever possible
minorities should be included. I would give a good deal of elas-
ticity to the Governor and to the Ministers. I should amend Sec-
tion 52, Clause 3, and I should also amend the Instructions to the
Governor, though I am not going into details about that, so that on
the one hand elasticity should be left to the Governor and on the
‘other hand the powers of the Ministers should be properly safe-
guarded.

Chairman : It seems to me the speech to which we have just.
listened indicates the difficulty of taking these points separately.
I want to guard against having each of these subjects discussed
twice over; we cannot afford the time for that. If you feel you
cannot discuss the constitution and composition of the Executive
without encroaching upon some of the other points which are men-
tioned in item 2, I should like to know whether it would not be
better to discuss the whole of item 2 at the same time. I have
listened to the last speech very carefully, and I could not rule the
speaker out of order because indirectly, I think, nearly every point
he raised had some reference to the constitution under which the
Executive is going to work. If you want to narrow the discussion
down strictly to (a) I am quite agreeable, but I am afraid you will
go over the whole thing many many times before the discussion on
these various points is concluded.

Sir Cowasji Jehangir: 1 should like to discuss (a) only and
confine my attention strictly to it, so as to get _it out of the way.

Chairman : Very well.

Sir Cowasji Jehangir : It concerns the constitution and composi-
tion of the Executive. As to the composition, I think many of
the Delegates who have already spoken have clearly indicated that
it should be constituted only of elected members of the Council,
and that no power should be given either to a Chief Minister or to
a Governor to appoint a Minister who is not an elected member of
the Legislative Council. That rules out the suggestion made in
the Report of the Simon Commission.

I do not desire to go into this question at any great length; so
many speakers have dealt with the subject. Merely in passing,
however, I should like to say that I agree the appointment of an
official as a Minister would be an impracticable proposition in a
constitution as we visualise it at present; it would bring in dyarchy
all over again. We may argue that that official Minister would
have to resign with the whole Ministry on account of there being
joint respomsibility. You will quite realise, Sir, the difficulties of
such a situation. A paid Government official is appointed a Minis-
ter, and has charge of certain very important portfolios. He will
naturally have charge of the most important. Within six months
the Ministry may'go out and he has to resign, but the result will
be that the Governor will re-appoint him.



35

Sir Chimanlal Setalvad: That is what the Simon Commission
Report says.

Sir Cowasji Jehangtr: The result will be that in practice the
vote of censur]e will nolz apply to him, he will go out with the others,
but he will come in again with the next Ministry. That is one

oint. Moreover, how can he be responsible to the Legislature for

is own Department when he has been appointed directly by the
Governor? It will be a form of dyarchy which may turn out to be
worse than the present form, and therefore we rule it out; am;l,
it we rule it out, I do not think there is anything further to be said
as to the composition of the Executive.

I am not going to touch on the question of the minorities im
connection with the composition of the Executive, because I under-

stand it is a question which will be discussed by another sub-
Committee.

Chairman: But the rights of minorities can also be discussed
here.

Sir Cowasji Jehangir : 1 am quite prepared to express an opinion
on this matter. ' R

Chairman : Not at this moment, however.

Sir Cowasji Jehangir : No, but with regard to the composition
of the Executive it does come in.

Chavrman : Yes.

Sir Cowasji Jehangir : But I am deliberately leaving it out, an
for two reasons. It forms a very important reference to the sub-
Committee which is dealing with it. We know that one importani
minority in India—we may call it a minority, although its popula-
tion is seventy millions—has claimed that in every Government
formed in India it shall be represented. I think the best place for
considering that claim is in the Minorities sub-Committee, because
there are gelegates who are not members of this sub-Committee but
who will play a very important part in the discussion of that matter;
and therefore without their presence here I personally do not desire
to go into this question. My feelings and my sympathies may be
with the minorities to a certain extent, or I may consider that some-
times they go too far; but there will be nobody here to rebut those
arguments, and therefore in the absence of some delegates who will
play an important part in this discussion I do not think we can
usefully debate this ‘matter here. 'We might come to one conclu-
sion and the Minorities Sub-Committee might come to another.
Therefore I not only beg to be allowed to leave out all reference to
this question, but I appeal to all the other delegates not to touch

on it at this stage. I leave out this question when discussing the
composition of the Executive.

Coming to the constitution of the Executive, so far as I can
see there has not been the absolute unanimity I should have ex-
pected ; one or two of our friends have expressed some doubt as to
whether the principle of always appointing a Chief Minister will
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work in all Provinces. hen we talk of a Chief Minister, I think
wé must carry that suggestion to its logical conclusion. The ap-
pointment of a Chief Minister means that that Chief Minister will
advise the Governor as to the appointment of all the other Ministers.
'If it means that the Governor makes his choice and, after having
chosen the Ministers, chooses one as Chief Minister, and that Chief
Minister merely becomes the Leader of the House, in my opinion °
that is placing a wrong construction on the term ‘“ Chief Minister ”’;
you might as well call the person so selected the Leader of the
House. It would mean that the Governor would appoint the
Ministry and would appoint one man ‘as Leader of the House. My
conception of a Chief Minister is that the Chief Minister should not
only be the leader of the House but should have a very substantial
voice in the appointment of the Ministers.

I would go a step further and say that the advice of the Chief
_Minister should not be turned down by the Governor in the appoint-
ment of Ministers; I would make the Governor a constitutional
Governor in the right sense of the term. I know there is a school
of thought which believes that the Chief Minister should not even
submit the names of the Ministers to the Governor for approval, but
I think that is carrying things a little too far. I quite agree the
names should be submitted to the Governor for approval, and that
unless the Governor can see very strong reasons for objecting he
should accept those names; but, if he does not accept a particular
name, what will be the consequence? There can be only two
results. The Chief Minister may leave out the name and substitute
another for it, seeing the reasonableness of the Governor’s objection,
‘or the Chief Minister can refuse to form-a Ministry, and the Gover-
nor must find another Chief Minister. Those are the two alter-
“natives, and I think that should be the position. If the Governor
cannot agree to a name submitted by his Chief Minister he must
find another man as Chief Minister who will submit other names.
That should be the constitutional position.

I realise that in some Provinces and at certain times it may be
very difficult for the Governor to find a man amongst the elected
members who will be in a position to submit names for a Ministry
with any confidence that his Ministry would last for any length of
time. T fully realise the difficulties, but I am not going to
exaggerate them. There are difficulties, and none of us round this
table who has had any experience of government in India desires
to minimise those difficulties. We all hope—and I believe we have
some foundation for the hope—that with the new constitution as
we visualise it those difficulties will decrease.

But we must face the facts. Let us suppose a situation does
arise when the Governor cannot find a suitable Chief Minister who
i3 in a position to submit a list which the Governor feels with con-
fidence will be a list acceptable to the House. What will be the

‘ position then? Well, Sir, in those circumstances I think the Gover-
nor should be under the control, direction and supervision of the
- Viceroy, and he should not form a Ministry or appoint Ministers
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on his own, choosing one man as Chief Minister merely as Leader
of the House, without the approval of the Viceroy. By thbat I
imply that the Governor must make every effort to fiud a Chief
Minister who can submit names, but failing that I can see at pre-
sent no alternative to the Governor appointing a Coalition Ministry
drawn from the various groups. In most cases the Chief Minister
bimself will do that, but I am thinking of a contingency which
may conceivably arise. I think it is a remote contingency; I da
not think it is a contingency which will arise in every Province on
every occasion. I do mot agree with Sir P. C. Mitter that this
contingency will continually arise. .

Sir P. C. Mitter : In my Province it will continually arise.

Sir Cowasji Jehangir : Under the new circumstances I do not
think it will continually arise, but I am prepared to consider any
safeguards which may be necessary in the contingency of the Gover-
nor not being able to find a Chief Minister. -

My friend Sir Chimanlal Setalvad has referred to Clause 3 of Sec-
tion 52 of the Act. It has been my unfortunate duty to have to pro-
test against that Section on more than one occasion, because I felt
that in my experience it had been misinterpreted. I never could
bring myself to believe that that Section meant that the Governor
could interfere with a Minister upon every:possible occasion, as
has been the case in some Provinces. Petty appointmennts have
been refused by the Governor under that Section. Reading the
Report of the Joint Committee, I have always held that that Section
of the Act should be interpreted more or less in the spirit in which
Section 50 of the Act is interpreted with regard to the Executive '
Council. In Section 50 the Governor is given the power to overrule
his Executive Council if the ‘‘safety, tranquillity or interests”
of the Province are likely to be affected. He has to submit his
reasons for having done so in writing, and each Member of the
Executive Council has to put down his reasons in writing for the
decision he has come to. ' '

I have always considered that Section should be interpreted like
Section 50, but unfortunately it was mnot. The result was that
dyarchy became a failure. I desire that we should not run any
risks of that sort in the future, but I think that may be discussed
under a separate heading, and therefore I do not desire to express
my views on that very important point. ~

Mr. Joshi: May I say, Sir, without making a long speech, that
I think hereafter we should have an Executive which will be wholly
unitary in form. The Governor should be under an obligation to
appoint a Chief Minister, and that Chief Minister should appoint
his own Ministry. It is quite true there will be several communi-
ties to be represented, but what the Governor is expected to do in
that connection will be done by the Chief Minister. No Chief
Minister can run his Government if he neglects the principal groups
in the Legislature. If a minority is represented or a particular
interest such as landlords or labour, if they are sufficiently repre-
sented, that is, in the Legislature, no Chief Minister will be able to
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form a Ministry commanding a majority unless he takes into con-
sideration the claims of the different communities and the different
interests.

" Personally, I think there is nothing very special in the mind
or the heart of the Governor which entitles him better than a Chief
Minister to take into consideration the claims of the different com-
munities. As a matter of fact, the Governor will be more or less
an irresponsible individual so far as the formation of the Ministry
is concerned. It is the Chief Minister who is responsible for con-
‘ducting the Government, and therefore the Chief Minister will be
more careful in forming his Ministry than the Governor would be.
If you once give power to the Governor to appoint any Minister
be likes, the Governor will have the power of making mischief.
By choosing men from different groups he may try for some time to
paralyse the Government. The Chief Minister, on the other hand,
who will have the responsibility of conducting the Government,
would not in those circumstances be responsible. I therefore think
it would be wrong to give the power to the Governor to appoint the
Ministers from different groups, because it would mean a tempta-
tion to the Governor to try to rule by selecting men from different
groups. I do not think the Governor will succeed in such an
attempt, because he will have to get a majority for his Ministers,
and the Ministers will not be able to obtain a majority in such
circumstances. :

With regard to reserving seats in the Cabinet for the minorities,
I do not think that is necessary. If a minority has a sufficient
number of votes in the Council, no Chief Minister can neglect that
minority. After all, there will be a Ministry of about 10 people,
and if a minority has 10 per cent of the votes I do not think it will
be possible for anyone to form a Ministry stable enough to continue
for a month if a minority of that kind is neglected.

The Council is not going to be divided by communities, because
it will not be considering—except perhaps once in six months—
communal questions; it will be considering questions affecting the
interests of landlords, merchants, labour and so- on. The Council
is bound to bé divided on those lines, and therefore no community
can be kept out. Moreover, a substantial minority has always in
its hands all the Parliamentary methods of making it difficult for
any Chief Minister to carry on his government. That can be done
even by a small minority; even a small minority can make it diffi-
cult for a Chief Minister to carry on unless he satisfies its desires.

With regard to the question of official Ministers, it would be a
great mistake to appoint a man as a Minister who is not an elected
member of the Council. I cannot myself see how such a man could
really play the part of a responsible Minister.

" Finally, I should like to refer to one matter which has not yet
been dealt with by anyone. When discussing the constitution and
composition of the Executive, I feel that hereafter active members of
the Civil Service should not be appointed as Governors. If a mem-
ber of the Civil Service retires after five years at home he might
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come ‘back as a Governor, but at the time he is working in the
Service under the Government he should not be appointed Governor.

Mr. Zafrullah Khan: I think we should be clearer as to whgt
is meant with regard to the different points if the members of this
sub-Committee would realise that in framing proposals for the
constitution we should keep in mind the fact that there are some
matters which must necessarily go into the Act, and with regard to
which there would be no question of discretion, while there are
other matters which might be dealt with by being included in the
Instrument of Imstructions to the Governor, and there are o?her
matters on which, though we may arrive at unanimous conclusions
and record those conclusions, yet they can only be allowed to grow
by way of conventions. It is not every matter that we can insist
on being included in the Act, and whenever we speak of a discre-
tion being left to so and so and so and so, and yet say that our
wishes are that such and-such a thing should be done, we must
understand that those matters must be allowed to come in by conven-
tions. '

Once we realise that distinction, it should be easier to arrive at
unanimous conclusions and have them recorded than if each of us
insists that our views with regard to any particular matter should
form part of the rigid constitution on that point. .

" Several points have been discussed this morning with regard to
the composition and constitution of the Provincial Executive which
are matters where a certain amount of discretion would have to be
left, say, to the Governor, and therefore those matters should be
approached from that point of view. There are one or two matters
with regard to which, however, I am sure all of us would wish to °
have no discretion left to the Governor. ‘

With regard to these matters which concern the constitution and
composition of the Ministry, having recorded our general conclusion
under the first head that all subjects may now be transferred, we
immediately arrive at the conclusion that the Cabinet shall consist
of what are known as Ministers, and we have unanimously expressed
the opinion, so far, that the Ministers shall be chosen from among
the elected members of the Legislative Chamber of the Province.

There are one or two matters with regard to which I do wish
to go into detail, although there is practical unanimity on those
points. For instance, there is the recommendation contained in the
Report of the Simon Commission that there may be—not that there
necessarily shall be—one or more officials appointed as Ministers,
or that possibly non-officials who are not elected members of the
Chamber may be appointed as Ministers. Some aspects of this
question have already been discussed, but in my opinion it is not
enough for each of us one after the other, to stand up and say we
do not like this provision. _

I wish to draw attention of the Committee to one more aspect
of the matter which further demonstrates the impracticability, and
almost the mischief of having such a provision in the constitution,
of leaving such a power to the Government. The recommendation
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i3 that, in any Province, the Governor shall be at liberty, if.he so-
chooses, to include in his cabinet one or more officials—presumably
from his own Province—and that he may entrust any portfolios to
them. No doubt this recommendation is coupled with the recom-
mendation that every minister shall accept the doctrine of respon-
sibility. 'We must look at this provision initially from the point
of view of its practical effect upon the accepted doctrine that
Dyarchy shall disappear. Under the present system we have cer-
. tain subjects that are definitely transferred subjects, and none of
them can possibly be entrusted to any minister, official or non-
official, who may be in charge of reserved subjects—for instance,.
education, public health, or medicine. Under the present constitu--
tion transferred subjects are bound to be administered by ministers.
Now the effect of this provision in the new constitution would be:
that an official,” although called a minister, could be put in charge
of any of the portfolios of a Provincial Government. There is
nothing in the recommendation to prevent such a minister being put:
iu charge, for instance, of education. The result would, in effect, be
that education, which has been transferred for so many years in
the Provinces, would become practically a reserved subject. The
first objection to this recommendation is, therefore, that this shadow
of the official minister would hover over the whole field of trans-
ferred subjects, and that any subject could, at the option of the:
Governor, be made a reserved subject in the sense of being committed
to the care of the official minister. Although he might go out with
one ministry, he could come in again with the next and be put in
charge of the same portfolio or any other. Again, there is no limit
. to the number of official ministers who have been recommended.
As a matter of fact, if the Governor so chooses and there is a recom--
mendation, there is no obligation upon him to appoint any elected
member as minister. -He can appoint officials and non-officials who
are not elected members of the Chamber, and form a cabinet with
them. That would mean a mere shadow of responsibility in the
cabinet. ' ‘

Another objection, which is perhaps a corollary of the position
already stated, is that the minister would really not be responsible:
at all, as he can go out with one ministry and come in with another,
and therefore can, if he so chooses, have a ministry turned out and
then come in with a fresh one. Supposing, in any particular Pro-
vince, four out of five ministers are elected members of the Chamber
and one is an official, occasion may arise when these four are equally
divided and the vote of the official ministry makes a majority in
favour of a certain policy. Their policy must then be accepted by
the whole cabinet as its joint policy. Supppose that that policy
does not commend itself to a majority in the Legislature and the
ministry is censured, then the whole ministry must go out and the
four elected members would not come back again ; the minister res-
ponsible for the defeat of the ministry would, however, come in
again and -be put in charge of the portfolio he had held before, or
of any other to which the Governor chose to appoint him. This
instance, together with others, makes it perfectly clear that there
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exists general apprehension that this recommendation would actually
take away even that character of responsibility with regard to
transferred subjects with which ministers are—even under the pre-
sent defective system—invested, and would give the Governwment
such wide powers of making that responsibility nugatory that this
provision cannot in any way be acceptable to persons interested in
the future constitution of the Provinces. Nor can it be described
as an advance towards responsibility if this provision were to con-
tinue as a part of the Provincial constitution.

I will now consider the question of the constitution of the
ministry from the point of view of the parties or groups from which
the minister should ordinarily be drawn; and also the question of
whether there should or should not be a chief minister. So far this
matter can be dealt with by statute, and it is desirable that it chould
be so dealt with and that it should be made obligatory upon the -
Governor to draw his ministers from among the elected members
of the Chamber. That is a matter with regard to which no disere-
tion can be left to the Governor, because if it is so left the recoms-
mendation will operate which lays down that it is open to him to
appoint anyone whom he chooses. In regard to the other question
of the parties or groups from which he shall be drawn and whether
there shall be a chief minister or not, a certain amount of discre-
tion would—at least in the beginning—have to be left to the .
Qovernor, and the matter would not be capable of being dealt with
rigidly under a section of the new statute. :

With regard to the chief minister, I agree that the ideal posi-
tion and the correct constitutional position would be that the
Governor should select his chief minister, who would ordinarily be
the leader of the largest group in the Legislative Chamber, and
entrust to him the task of forming a ministry, subject to the appro-.
val of the Governor. No one would deny that that is the ideal
constitutional position. There is only one point of doubt: is it
necessary, at this stage, that the position should be expressed in
the statute itself and that no discretion whatsoever should be left
to the Governor? If that is done, then constitutional crisis may
be repeated and new ministries formed far more rapidly than would
otherwise occur. I wish to endorse this view, that every Governor
should endeavour to make his choice of ministry in that fashion
and should try as far as possible to form a ministry under the
recommendation of the chief minister, and that he should select
the chief minister himself, but I should leave the other matter to
be laid down in the Instruments of Instructions rather than in the
Act itself. When this ideal cannot be achieved, the Governor
should have discretion so to form the ministry or cabinet that they
command the majority of members in the Legislative Chamber and
can carry on the government without a crisis.

With regard to the question of a minority being represented
or unrepresented in the cabinet: no doubt there is, in a subsequent
part of the Agenda, a reference to the rights of minorities. I sub-
mit, however, that this reference means that, once we have reached
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conclusions on what shall be the rights and safeguards of minorities,
we must in this Agenda take a further step and decide on the
machinery that shall be set up to safeguard those rights. I there-
fore hold that the question of whether there shall or shall not be
minnrity representation in the cabinet falls for discussion under
the present head. No doubt it also forms part of the larger ques-
tion of the rights and safeguards of minorities and other special
interests, a question which would form part of the reference to a
sub-Committee which might be set up to discuss Question No. 9.
Without going into detail, however, I would again respectfully
submit that this, again, is a matter which might be left to"the
Instruments of Instructions, and to conventions which might be
established in each Province. The Governor should be called upon
to endeavour so to form his ministry that it represents as far as
possible all the men interested, communally or racially; and, in
the Provinces, divided into two sub-Provinces, that it represents
the sub-Provincial units. That is being done in other countries.
In Canada, for instance, a convention has been established by which
ministers are drawn from representatives of different Provinces uo
doubt belonging to the same party and there is due representation
of Roman Catholics, French-speaking members of Quebec Province
and of other communities. I understand that a similar convention
has been established in Czechoslovakia. There is no difficulty in .
- administering such a system. This is, however, a matter which,
for a far greater reason, should be omitted from this statute, and
dealt with by convention. I fail to understand the suggestion that
where a Governor is unable to select a chief minister and leave the
formation of the cabinet to him, then the selection could be left
to the Governor-General. I cannot understand how the Governor-
General could be more intimately in touch than the Governor with
the feelings of the groups and parties in the Legislative Chamber.
I cannot see that this provision would constitute a safeguard for
anybody, and T am strongly of the opinion that the choice of minis-
ters should be left to the Governor.

Chairman : I want to consult the wishes of the sub-Committee. .
I understand that it might be the desire of certain members to
leave at 12-30.

Mr. Zafrullah Khan: We wish to adjourn at that hour onm
Fridays. -

Chairman : I only wish -to consult everybody’s feelings. If
there is such a desire, I think that we should all wish to respect it.

(The sub-Committee adjourned at 12-30 p.m.)

ProceepinGgs oF THE Tmirp MEETING oF Sus-Comaartee No. TT
(ProvinciaL CoNSTITUTION) HELD oN 8TH DEcEmsER, 1930.

* Chairman: Unfortunafely the speaker on whom I was goin
to call first has not arrived. I will, therefore, ask Lord Zetland to
address us, but before calling on him I should like to say this.
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I detected from the speeches that we had the other day that we
were Dot confining ourselves strictly to the one point, and it seems
to me we had far better, in the remainder of this discussion on
item 2, consider anything that arises under that item on the Agenda. .
That will enable you to speak on the constitution and composition
of the Executive, on the powers of the Governor vis-a-vis his Exe-
cutive and the Legislature, on the administration of Law and
Order and on the rights of minorities in the Provinces. The
general discussion had better cover any of those points.

Lord Zetland : On Friday Mr. Chintamani referred to a remark
of mine made at the first session of this sub-Committee, and as I
listened to him it seemed to me that he had perhaps derived an
impression from what I said which was not wholly correct. He
quoted me as saying that since the question of autonomy for the’
Provinces had been generally conceded, there was not much use
discussing the question further in a second reading debate. That
was not quite what I said; what I actually said was this, that the
question of autonomy for the Provinces with certain reservations—
and, if I may say so, those were the important qualifying words—
had been conceded both by the Simon Commission in their Report
and by the Government of India in their Despatch. I suggested
that therefore, since that was so, it might save the time of the sub-
Committee if instead of having a second reading debate upon the

main question we came straight to the heads of subjects which had
been drawn up by our Chairman,

I had glanced through the heads of subjects, and I had seen
they covered practically all the reservations which I had in mind.
What I was afraid of was that if we had a second reading debate
first and then came to the heads of subjects we should merely be
discussing the same questions twice over; and it seemed to me,
therefore, that it would save the time of the sub-Committee if we
came straight down to the heads of subjects. I think, if I may
say so, the experience of our discussions both on Thursday and

Friday suggested there was some justification for the view which
I then took.

‘We are now discussing, as the Chairman has pointed out, item
2 of the Heads of Subjects, and particularly sub-section (a) of item
2, namely the constitution and composition of the Executive, by
which is meant the Executives in the Provinces. Some members
of the sub-Committee have suggested that the Chief Minister should
not be entitled to go outside the elected members of the Legislative
Council in his search for Ministers. Sir, I hope that this sub-
Committee will not decide to restrict the discretion either of the
Chief Minister or of the Governor in that way. To begin with, if
we were to so decide we should be departing very widely from the
practice prevailing in this country. I speak subject to correction
by our Chairman, but I think I am right in saying that there is a
member of His Majesty’s present Government over here who has no.
seat in Parliament at all, namely the Solicitor-General. The
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Chairman reminds me that he himself became Home Secretary in
the Government of 1924 without a seat in Parhament.

Mr.Josht : It is for six months only.

Lord Zetland : The Chairman reminds me that the Solicitor
General has not been appointed very long, but I should like to say
that six moaths is not a statutory limit. However, we will not
argue about that.

Quite apart from that, in this country the Prime Minister has
a much wider field to go to than is provided by the members of
the House of Commons. He invariably selects from the House of
Lords persons with administrative experience, and perhaps with
other experience of public life, of a type which he cannot always
"count upon finding 1n the House of Commons. That, of course,
raises the question of Second Chambers in the Provinces. Beyond
saying that personally I am in favour of establishment of Second
Chambers in the Provinces, even if, to borrow a phrase used by my
friend Sir P. C. Mitter, they are not *‘ blind copies >’ of the House
of Lords, I do not wish at this moment to complicate my argument
by going into that particular question at this stage in detail.

My argument is a plea for leaving to the Chief Minister and
to the Governor a discretion—I do not put it higher than that—to
go on occasion beyond the elected members of the Legislative
Council if either of them considers it desirable so to do when
forming a Mimstry.

Some will agree with me on that point and some will not.
Personally, I would, at any rate for a time, allow the discretion to
extend to the extent of appointing even an official as a Minister if
it was thought desirable.

This raises the very important question of the treatment of the
portfolio of Law and Order. I should certainly not be acting
fairly towards this sub-Committee if I were not to say quite plain-
ly that there is a substantial body of opinion in this country, more
particularly perhaps in the party to which I myself belong, which
does view with a good deal of anxiety the proposal immediately to
transfer to the control of a Minister responsible to the elected
Legislature the portfolio of Law and Order.

But, having said that; let me say equally frankly that personally

I believe the advantages, whatever they might be, of reserving a
single portfolio when all the other portfolios are transferred would
be outweighed by the disadvantages. I think that if dyarchy is to
io in every other subject, dyarchy must go in all subjects, including
aw and Order. However, as I have pointed out, that is not to
say I could agree to Law and Order necessarily being administered
straight away by a Minister selected from the elected members of
the Legislative Council. After all, this really does bring us up
against some very hard realities, which we cannot igmore. I
imagine, for example, that if in the case of Bengal the Chief
Minister was not entitled to go outside the elected members of the
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Legislative Council to find a colleague to administer Law and
Order, he would practically be obliged to appoint either a Hindu
or a Muhammadan, :

Mr. Jadhav: There are some Europeans elected.

Lord Zetland: 1 am afraid the non-official Europeans are far
too busy to be able to take on a Government portfolio. I
am assuming for the purpose of my argument—and I think I am
right in so assuming—that almost certainly a Hindu gentleman or
a Muhammadan gentleman would bave to be appointed in those
circumstances to administer that portfolio. Now, do not suppose
for one moment I am suggesting that either a Hindu administrator
or a Muhammadan administrator would be less-capable than an Eng-
lish administrator. It is not that at all; the advantage which the
English administrator possesses in this particular case is derived
from his neutrality as regards the two great communities in India;
and his neutrality has a profound influence upon both the conduct
of the police and upon the general public.

That is not a purely official view. We know perfectly well
that that view is held by large bodies of Indian non-official opinion
in India, and it will be within the recollection of the members of
this sub-Committee that the Indian Central Committee, which, after
all, was a body almost wholly Indian in its composition (I think
there was one English member), did definitely recommend in. its
Majority Report that in the case of Bengal the portfolio of Law
and Order should not be transferred.

Mr. Paul: That was only in the case of Bengal.

Lord Zetland : 1T am speaking now about Bengal I say in the
case of Bengal they definitely recommended that the portfolio of

v

Law and Order should not be transferred.

T should like to give the sub-Committee an illustration from
my own personal experience of the kind of situation which may
very easily arise. In the Autumn of 1917 there were very grave
disturbances at Shahabad across the borders of Bengal. In the
Auatumn of the following year, 1918, Muhammadan opinion through-
out India was' very gravely stirred by events which took place
outside India in connection with the Great War—the fall of the
Turkish Empire and so on—and an immense demonstration was
planned to be held in Calcutta. I would remind the sub-Com-
mittee that in the case of the Shahabad riots in the Autumn of
1917 the Muhammadan population had been very severely dealt with
by the Hindus. This great Muhammadan demonstration which was
planned to take place in Calcutta in the Autumn of 1918 happened
to come just about the time of the celebration of two of the great
festivals of the Muhammadans and Hindus respectively, the
Bakr-id and the Durga Puja, always potential sources of trouble.
It was quite obvious that if the vast demonstration was to be held
at such a time there was a grave danger of serious disorder and
possibly of bloodshed. Among the Muhammadan millhands of
Calcufta—a large and for the most part uneducated class—word
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had gone round that the demonstration was to provide the oppor-
tunity for the assertion of the rights of Islam and for the safisfaction
of Muhammadan grievances. They were exhorted to remember the
events of Shahabad the year before.

It was quite clear, therefore, that it was essential in the inter-
ests of peace that the demonstration should not take place, and the
demonstration .was accordingly prohibited. My point is this.
Suppose in those circumstances the portfolio of Law and Order in
Bengal had been in the hands of a Muhammadan administrator.
. I think the pressure which would have been brought to bear on him
by his co-religionists outside, and more particularly inside the
Legislative Council, would have been so great that he could not
have resisted it. He would have been obliged to allow the demons-
tration to take place; and, as I say, I think in all probability with
disastrous results. On the other hand, suppose the portfolio had
been in the hands of a Hindu administrator, and suppose he had
decided that the demonstration must be prohibited, as I think un-
doubtedly on the merits of the case he would have decided. In
that event it would have been believed, and widely believed, that
he was actuated by communal bias. In either case there would
have been a grave danger that the impartiality of the administration
would become suspect with the public, with the most unfortunate
results not only on the morale of the police force but also upon the
attitude of the public towards the administration.

I would beg this sub-Committee, therefore, not to limit too
rigidly for the present the discretion either of the Chief Minister
or of the Governor in the matter of selecting persons to occupy
Ministerial posts. May I say just this one word more? It seems
to me that both parties to this controversy—that is to say the party
that desires that the Chief Minister should have complete control
of the appointment of his Ministers independently of the Govern-
ment and the other party which desires that the Governor should
have completely discretion in the appointment of the Ministers in-
dependently of the Chief Minister—that both these parties have in
their minds-an entirely false picture of what the relations between
the Chief Minister and the Governor will be. Surely the relations
between the Minister and the Governor will not be relations of
antagonism and distrust. They will be relations of mufual confi-
dence. Neither will desire to press unduly his own view against
the strongly held view on the part of the other. They will wish
to come to an agreed solution of their problems. They will wish
to discuss matters in a friendly and accommodating spirit. And
indeed, if those are not to be the relations between the Chief
Minister and his Governor I really fail to see how the successful
working of the system which it is proposed to set up can possibly
be expected. ' ' : )

Chairman : Before I call on the next speaker I should like to
say for the benefit of those who arrived late that speakers are at
liberty to refer to any question coming under item 2 of the Agenda
upon which we are working.
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Diwan Bahadur Ramachandra Rao: May I ask whether there
will be a separate debate on the items the constitution and composi-
tion of the executive and the powers of the Governor vis-a-vis (1)
His executive and (2) the legislature?

Chairman : No, we are taking them all together. I found when
I tried to narrow the discussion to the first point that speakers
would insist upon including more than the one point.

Sir Akmad Said Khan : Mr, Chairman, on the first point I can
only say that I agree with those speakers who are-in favour of
abolishing dyarchy from the Provinces. I may say in reference to
what Lord Zetland has just said on the subject of the transfer of
law and order that although I agree with him to some extent it is
not for the reasons stated by His Lordship. He said that if the
portfolio of law and order is in charge of an Indian such a
Minister would not be able to administer the department as impar-
tially as a European could. I do not agree with that nor do I think
there would be any lack of efficiency. Here I may say that in one
of the major Provinces which stands next only to Bengal as far
as population is concerned the portfolio of law and order has re-
mained in charge of an Indian for the last ten years. Fortunately
the leader of the opposition of my council is also a member of this
sub-Committee and I think he will be able to bear me out when I
say that mot once has any criticism been made in the House or
outside it about the impartiality of the Member in charge of law
and order. Therefore, I beg to assure members of the sub-Com-
mittee who have any misgivings in their mind of that kind that
that is not the fact and that those of us who have had experience in
India of Indian members being in charge of law and order know
that the arrangement has succeeded. Of course, there may be other
grounds for misgivings on the part of the minority, but to meet
those misgivings I am sure safeguards can be embodied in the
constitution instead of perpetuating dyarchy in the Provinces. I
am glad that you, Mr. Chairman, have allowed us to deal with
all the points coming under heading No. 2, because they are so
inter-dependent on each other that it would be very difficult to
deal with them separately. One may agree with one point but not
with the other point, or may agree with one point if the other-point
was also carried. Therefore 1t is much better to deal with them
collectively, and I will deal with them now in a collective manner,
In regard to the composition of the legislative council I think there
should be no official bloc, but I think it would be desirable if we
allowed official members to come to the House and explain the
position whenever necessary. My experience has shown me that
sometimes it happens that questions of such detail are asked in
the House that it is difficult for the member in charge of the
department to be able to reply without the help of the officials of
the Department. It would be of great help, therefore, if officials
were allowed to explain the matter in the House, but they should
have no right of voting. As to the composition of the Ministry,
in my opinion the appointment of the Chief Minister should be
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left to convention. I for one would not like to have that put in the
constitution and made rigid. I know that in practice there must
always be a Chief Minister. The Governor will have to consult
the most influential man and that man automatically will become
Chief Minister. But if we were to make that rigid by stating in
the Constitution that there shall be a Chief Minister it is quite
possible there might be difficulty in forming a Ministry in India.
The reason is this, it is perfectly easy to do that if there is a party
system as there is in England. You have two parties or three
. parties. You take the leader of the majority party and make him
- Chief Minister. But in India, political parties have not crystal-
lised yet. In the legislative councils as far as my experience goes
there is the group system. There is a group of ten or twenty
here and a group of ten or twenty-five there, representing various
schools of thought. There is no party system. If we insisted that
there should be a chief Minister we might, therefore, have some
difficulty I for one would much prefer to leave the matter open
as is done in many other constitutions. For instance, in the Eng-
lish constitution I do not think there is any mention of a Prime
Minister. In many constitutions there is no mention of a Prime
Minister or a Chief Minister. I think it would be much better to
leave it to convention instead of putting it definitely into the
Constitution. As to the question of officials becoming members of
a Ministry, I am entirely opposed to any official Minister. It is
simply impracticable. It will create weakness inside the Govern-
ment. It will not be a source of strength in any way. Let me
take a very obvious objection. Suppose there is an official
Minister. Within the Cabinet he would inaugurate a certain
policy. His Indian colleagues would agree to his policy. But in
the House, a Vote of Censure is moved on that particular policy.
What will be the result? The Indians who had the misfortune of
agreeing with him will go out if the Vote of Censure is carried but
the official will remain. The reply to that may be that he also
should go out. If he is also to go out, then where should he go
to? He cannot go back as Commissioner after having been a
Member of the Government and he could not work as a subordinate
to those who were recently his own subordinates. The only course
left for him would be to retire. What would be the effect of that?
Perhaps some of our very best officials would have to retire before
their normal time, we should have to pay them compensation and
we should lose the benefit of their experience in administration.
I do not say that it would happen but one could conceive that some
people -might regard that as being a possible wav of getting rid
of all experienced officials in India. Therefore, I think it would
create many difficulties all of which T cannot mention now. ‘As
to the question of gppointing non-official non-elected Members of
the Ministry I am doubtful. I am not keen about it but I have
doubts because I remember an occasion when it was very difficult
to get any Minister from among the elected Members. The
Governor offered the post to an outsider who could not accept it.
Then we had to take a man from the Council. T think it would be
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just as well to leave the hands of the Governor free in this matter,
but I should wish to make it quite definite that his selection should
be confined in such a case to non-elected, non-official men. I am -
strongly against official Ministers. If non-elected Members are
taken into the Cabinet such an action may be very much resented
by members of the Council and I admit that this is another difficulty
which has to be taken into account. There is one other point upon
which I should like to lay stress and that is about the safeguarding
of minorities, by giving some seats in the Cabinet to minorities. 1
think there would be difficulty in putting such a provision into the
constitution, but I think it could easily be put into the Instrument
of Instructions to the Governors. It may be against the notion of
democratic government but there are special circumstances in India
and we must try to create a feeling of security in the minds of
minorities. Therefore, I think it would be desirable—indeed, I
think essential-—that in the Instrument of Instructions we should
make it quite clear that the Governor would do his very best to
include members of a minority in the Cabinet. This question of
minorities, if I may be allowed with your permission to say so,
need not be regarded-as a question of Mussalman minorities. It
1s not so. If we seek to protect the rights of minorities we do not
seek in that way to favour Mussalmans. In that respect I was very
much impressed by the speech of Raja Narendra Nath from the
Punjab who is a very zealous member of the Hindu Mahasabha.
The question of minorities is simply a question of doing justice
to the weaker party, whether Hindu or, Muhammadan. For this
reason I think that it would be desirable that the Imstrument of
Tustractions should contain definite instruction to the (overnor
that minorities should be represented in the Cabinet.

Lord Zetland : All minorities?
*Sir Ahmad Said Khan: Important minorities.
Dr. Ambedkar : What is an important minority ?

Sir Ahmad Said Khan : I will leave that to the discretion of the
Governor. As far as constitutions in the British Commonwealth
are concerned I think that this is the practice in New Zealand and
Capada. In New Zealand they always have one or two represent-
tives of Maoris in the Cabinet. I think therefore that it will be
nothing new if we have it in the Indian constitution also. I wish
to say one word in regard to Second Chambers. Personally I am
in favour of a Second Chamber for my province. My idea is that
we should give a Second Chamber to such provinces as have been
recommended by the Simon Commission or which have been recom-
mended by the Local Government or-by the Government of India.
1 do not wish to say that every Province should have a Second
Chamber but where the people of the province are in favour of a
Second Chamber I do not say that it should not be given to them.
The reasons for giving a Second Chamber in such cases are obvious
and T do not wish to take up your time by giving all the reasons. I
may perhaps give one reason—that as far as the special powers of
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the Governor are concerned the less they are used by the Governor
the better and in time we hope they shall become a dead letter

" being out of use. A Second Chamber in certain circumstances may
obviate the use of such powers by the Governor.

Mr. Chintamani; Mr, Chairman, the various subjects covered
by the present discussion are of so far reaching importance, and
with reference to all of them I hold such strong convictions based
upon experience and observation, that I trust I shall have the in-
dulgence of yourself and my colleagues if I take up a few minutes
of your time. I shall endeavour to make my observations as brief
and businesslike as possible. First of all, I should like to deal with
some of the observations made by the noble Marquess who has
spoken on the basis of his experience ag a British Governor in an
Indian province—a British Governor not an Indian Minister, an
important distinetion which I wish you to remember. He had
not to work, as a Minister, the constitution in the conditions that
existed.

The noble Marquess has cited the authority of the Indian Cen-
tral Committee, and my noble friend Nawab Sir Ahmad Said Khan
has also fallen back upon the same authority in support of his plea
for the establishment of Second Chambers. We know very well
indeed how the Simon Commission was constituted, what recep-
tion it had in India, and who were the classes of persons who
agreed to co-operate with that body either as members of Central
and Provinecial Committees, or as witnesses before it. Let us argue
the question on the merits instead of falling back upon the support
of a body of which T do not speak because it is difficult to do so-
within the limits of moderation and courtesy.

I wish to enlarge on the conditions in the United Provinces,
where, since 1921, the subject of law and order has been in charge-
of an Indian member of Government. The subject has also been
in charge of an Indian member in the Central Provinces, and has-
been and still is in charge of such a member in Madras.

With regard to the constitution and composition of the execu--
tive, let us bear in mind that nearly all of us have come here with-
a demand for Dominion Status for India, and nothing less. That
demand can have no reality or meaning if we are not prepared for-
complete responsible Government in the Provinces, It will not
do to pay lip homage to the doctrine of responsible governmenat in
the Provinces and then proceed by various means to evade that-
responsibility by suggesting fancy devices with regard to the coms-
position of the executive or the reservation of powers in the hands
of the Governor which will make him anything but a constitutional”
Governor. If we meant what we said when we asked for Dominion
Status and responsible government, let us be courageously prepared’
for all the implications and consequences of that demand. I for one
am prepared for all of them, with the certainty that that will make-
for the good of India, and will not produce any deleterions conse-
quences. It follows from this that the executive inr every Province-
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must be a responsible executive. We have decided under the first
head to do away with the distinction between reserved and
transferred subjects. It follows therefrom that the executive must
be unitary, and also that it must be responsible to the legislature.-
. If it is at the mercy of the Governor, or so composed as to include
diverse elements not having a common policy and programme,
or if it is an executive which includes elements with divided
allegiance, then it cannot be a unitary and responsible executive.
In order to have such an executive, we must have a ministry with
collective responsibility in every matter. To bring this about there
maust be a chief minister selected by the Governor from among those
who command the largest support in the legislative council, and
he should have freedom to recommend to the Governor who should
be his colleagues, the Governor to accept his recommendation’ ex-
cept in such rare cases as occur also in this very country.

The question was raised with regard to the safeguarding of
minorities, and it was suggested that one of the leaders of a
minority should be included in the executive. The safeguard for
ensuring this lies in the composition of the legislature itself.
Every %egislative council included not only members of one
community which may be the majority community, but members
of all communities, in varying numbers no doubt, but at all times
and in all circumstances members of all communities. That being
g0, I should like to see the chief minister, unless he is entirely de-
void of commonsense or fitness for his position, who can flout the
opinion or the will of any substantial minority in the council, and
constitute a ministry against which the minority will swear hostility
from the first days of its existence. I appeal to you, Mr. Chair-
man, with your experience of public life in this country, whether
you could imagine a Prime Minister who could give effect to his
despotic wishes without bearing in mind the state of opinion in
general, and not merely that of the party on whose support he
relies to carry on his government. Can you ever expect a chief
minister of ordinary commonsense who will ignore substantial
minorities in his legislative council when composing his ministry?
Or, if you get such a one, will his ‘official life be worth two days
purchase? The safeguard for all minorities lies in this essential
circumstance, that there never can be a chief minister who can
disregard those communities and interests without imminent peril
to his own official existence. If we are not prepared to rely upon
the reality of this safeguard we must admit that we are not pre-
pared for the implications and consequences of responsible
government, and are.demanding something without understandin
what it really means. None of my colleagues here will plead guilty

to the charge that he is unaware of this implication and the conse-
quences.

I need not add that it necessarily follows that the ministry must
not include a permanent official or one not in the legislative
council; and if some one is chosen who is not in the council he must
get himself elected thereto within a preseribed time. In' this
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country if a minister does.not secure a seat in one or other House of
Parliament within a reasonable period he must resign his office.
The permanent officials in office will, If I may be pardoned for
saying so, be nothing but a constitutional abomination. They will
not be able to. work with their colleagues or to get on with the
legislative council. _

The noble Marquess has adverted very rightly to the valuable
experience possessed by Englishmen and the beneficial results of
having an English ministry. By all means, I have not the slight-
est race prejudice, let the Englishmen come forward, officials or
non-officials, who sympathise with and will work for the political
progress of India. I could name many, both officials—Sir Henry
Cotton was one example, and there are many others—and non-
officials in this connection. We Indians will be the first to take
advantage of the services of such Englishmen in the government
of our country. But not merely because they are Englishmen.

The next point concerns the powers of the Governor vis-a-vis
his executive and the legislature. On this point I speak with a
special degree of earnestness. I am convinced that few things have
contributed more lafgely to the failure of the Montagu-Chelmsford
reforms than the indefinite and extensive powers vested in Gover-
nors of Provinces under the present Government of India Act. I
am aware that the Governors themselves have often complained
publicly and privately that they have not got the requisite powers
adequate to the discharge of their enormous responsibility. I am
afraid I cannot sympathise very much with that complaint. On
reading the relevant section of the Act, it will be found that the
Governor as the head of the transferred half of the Government
is in a perfectly autocratic position, accountable only to his own
conscience and to God Almighty. He cannot be taken to task by
any official superior, because the Act makes him the official autho-
rity. If we mention the name of the Governor we must mention
him as a sacred personality, not to be criticised. He occupies a
position of perfect despotism in respect of administration of
transferred subjects. His permanent officials have direct access to
him as a right, and their point of view is more often identical
with his than dissimilar. The majority of Governors in India
belong to the permanent service and not to the Parliamentarians.
The Governor should be, in fact, a constitutional Governor. He
should be no less, but he ought not to be any more.

.- I come now to the next question: What, if any, provisions are
necessary to safeguard the administration of law and order. the
rights of minorities, or any other interests? Tt is mv conviction
that the Governor need not have any reserve power to safeguard
law and order. I know of no subject in connection with Indian
politics upon which a greater amount of fiction has been written or
taught. or more utterly misleading statements made in this country
than with recard to the attitude of the Indian public man to law
and order. The people of England are told tales as if we Indian
public men were not in the least concerned for the maintenance of
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law and order in our country. Where offences against the State,
real or alleged, are concerned, the Indian public men do not see
eye to eye with the permanent officials, with regard to the number
of prosecutions to be instituted, or the severity of the sentence to
be inflicted. On that point I need not say much, for I can appeal
to you, Mr. Chairman, as to whether the detached critic or.the
permanent official is more likely to be in the right when he thinks
of offences against the State such as alleged seditious speeches or
writings in the Press. You, Sir, and others in your position have
had to spend a good deal of time in protecting the liberty of the
subject against encroachments by the executive even in a consti-
tutionally governed country like yours. How much more so must
the public man of India be called upon to take steps in a country
autocratically governed and governed by an alien executive.

With regard to ordinary crime, because of the combination of
judicial and executive functions, injustice has often resulted against
which we protest, and then we are held before you people of
England as being opponents of law and order. I protest against
the implications of this accusation and deny it in toto. o

As regards the rights of minorities, here I have not the slight-
est objection to what has been proposed, because I want a new
Government of India to start in an atmosphere not of contention or
distrust, but of agreement, friendliness, confidence, and hope.
Therefore I have not the slightest objection to the suggested clause
giving instructions to the Governors asking them to see that minor-
ities are treated with justice and fairness. If this is a derogation
of the Governor’s position as a constitutional Governor, I am
prepared to sacrifice theory to this extent—but only to this extent—
to practical ends. There is no other interest with regard to which
the Governor need have emergency powers. o

MMr. C. E. Wood: There are only two subjects to which I pro-
pose to refer, one being the transfer of law and order, and the other
the question of Second Chambers. I think the real point of view
from which we should consider this question of the transfer of law
and order is how to retain the willing co-operation of the police.
That seems to me to be the view-point from which we should consi-
der this matter, because the police are and have been, especially
recently, a very highly tried body. They are very badly paid,
and they have proved staunch in all emergencies.” There is no
doubt from what one can gather from the police themselves that
they do very much fear what may happen to them in future if this
transfer is made. It was expressed by Sir A. P. Patro, when he
said that care must be taken to remove them from party politics.
That is really what it comes to. They do not fear—and the non-
official Europeans certainly do not fear—transfer to an Indian as
against a European. I myself have seen the department of law
and order controlled by an Indian for many. years, and there has
. Dever been the slightest fault to find with that control in any way.

But—and I think Lord Zetland was speaking from that aspect—
there may be some Provinces where it may be necessary to make
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exceptions, and I think possibly that Bengal should be considered
on its own merits.

This question of the portfolio of the police being held by some-
one who 1s not an elected member of the Legislature is an 1mport-
ant one. If at the discretion of the Governor the portfolio may be
held by someone who is not a member of the Legislature I think
it will invariably cause friction. At the same tinte, I think it may
be found necessary in such a province as Bengal to place the port-
folio in what may be called neutral hands, but I should not leave
it entirely to the Governor. Lord Zetland has remarked that un-
less the Governor and the Chief Minister work closely together the
Government cannot be carried on—or words to that effect—and it
- seems to me if that is accepted it should also be accepted that the
Chief Minister should give his consent to the portfolio being ad-
ministered by someone who is not an elected member of the House.

A very important point, especially in a Province like Bengal, is
to keep administrative matters away from the politicians, for I am
perfectly certain that no Government will be able to carry on if
there is interference by politicians. The police will not stand it.
If law and order cannot be administered properly the Government
cannot be administered properly, and future Governments will be
only riding for trouble unless they are prepared to make some sort
of provision in that respect. It seems to me that the placing of
large statutory powers in the hands of the Imspector-General of
Police in the .matter of discipline, appointments and promotion
would be a very great safeguard so far as the administration is
concerned. T believe that in England such powers exist in the case
of the County Constabulary. In each administrative county there
1s a force commanded by a Chief Constable, who appoints, promotes
and dismisses the other members of the force and has the general
government of them, subject to the police authority, which is a
non-political standing joint committee.

_ Sir A. P. Patro has suggested that the Public Services Com-
mission will be a safeguard in this respect; but, with all due
respect to him, I do not think the Public Services Commission can
possibly attend to matters of discipline, administrative matters
and enquiries where the conduct of the police is in question. They
are more an advisory body to assist in the matter of promotion
from the lower to the higher grades, and in selection for appoint-
ments. That is all T have to say about the police.

I now wish to refer to Second Chambers. I am very glad to see
that the question of Second Chambers has now been brought up; I
was a little afraid at one time it would. be dismissed without consi-
deration by the members here. It is not correct to say, as one
member has said here, that the Provinces have turned down the
suggestion, because in the United Provinces, Bihar and Orissa,
Bengal, Assam and Madras the Provincial Committees have all
spoken in favour of Second Chambers. We have to remember
that we are going to make a very large step forward, if only by
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the removal of the official blec, and one benefit of a Second Cham-
ber will be the protection of the Executive from hasty action by

the House since it will give the House time to recomsider its
decisions.

Dr. Ambedkar, whilst stating that he is quite prepared to agree
to the transfer of all subjects and to placing the minorities in the
hands of an Executive responsible to the House, seems to contradict
himself. by saying he is very much afraid that a majority party
will treat the minorities unfairly. I suppoese Dr. Ambedkar knows
bis own business best, but I do not see how he can place those two
views side by side and make them agree. All authorities that I
have read recommend Second Chambers as an antidote when there
is a fear of unfair or unsympathetic treatment of minorities by
majorities. I am quite sure Dr. Ambedkar will consider whether
his salvation does not lie in a Second Chamber rather than in a
coalition Ministry, which ‘personally I think is an impossible
suggestion. He has great responsibility for the interests of his
community, and I am quite sure he will look after them satis-
factorily.

One important point with regard to Second Chambers which I
should like to stress is that if they are to be of assistance to the
minorities they must be properly constituted. There is a fear of
landlord domination. ‘ '

Mr. Joshi: Hear, hear.

Mr. Wood : There must be a careful selection of representatives
of all communities, and I would suggest electoral colleges for the
minorities. I think a Second Chamber can be made a Chamber on
which the minorities can rely as a safeguard for their interests.

Mr. Zafrullah Khan: And the commercial people?

Mr. Wood: 1 said the minorities, and the depressed classes.
A Second Chamber, moreover, may, as one speaker has already

suggested, possibly be a substitute for placing too much reserve
power in the hands of the Governor.

Some Provinces say that there is not the material for a Second
Chamber in their Province, but I think, taking the country as a
whole, India can surely find the material for Second Chambers. -
It can hardly be said of any country which is ripe for self-govern-
ment that.it has not the material from which to form Second
Chambers which are capable of protecting the minority interest.

We have to remember, when we are talking about Second
Chambers not being usual in Provinces, that India is mnot ome
nation. I should have dared to say that myself here, but I am
quoting Dr, Ambedkar, who did say it, and I am in perfect agree-
ment with it. India, with its population of 230 millions, cannot
be treated in the same way as a country of 40 millions; there are
Provinces in India with a population of 40 millions, and what
applies in other countries cannot be taken as a precedent.
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There is one thing I should like to suggest with regard to a
Second Chamber which may be pleasing to minorities, namely that
there should be constitutional statutory power to abolish such a
Chamber if a large majority—say a three-quarters majority—of
each community in the Lower House was in favour of such a step.
That is to say, if three-quarters of every group or community in
the Lower House were in favour of abolishing the Upper House
they could bring it about. The majority parties are usually in
favour of the abolition of an Upper House, and this would mean
that if the minorities made up their minds that the Upper House
was of no value to them and was not protecting their interests they
could combine with the majority parties and get rid of it. It

" seems to me that the Upper House, feeling that its life was in the
hands of the minorities, would consider very seriously any pro-
blems which specially affected the minorities. I would ask for
very careful consideration of this subject, because I do think in
that form, together with separate electorates, the minorities will
get the safeguards they seek much more effectively than by think-
ing of coalition Executives.

Dr. Ambedkar: May I make a suggestion? It seems to me
this question of Second Chambers is so important that it cannot be
discussed properly and adequately by being tacked on to the series
of heads we are now discussing. In my opinion 'a special day
ought to be allotted to this subject: I see very little connection
between the subject of Second Chambers and that of the protection
of minorities, or any of the other matters enumerated in items 1
and 2. It seems to me this is a very important question. I find
nothing in this list of heads dealing with the composition of the
Legislature ; if you were to add a head ‘‘ Composition of the Legis-
lature ”’ we should have a proper opportunity of discussing the
whole subject. ’

- Chairman : I cannot see how you can separate this whole sub-
Ject and split it up.

" Dr. Ambedkar: The question of Second Chambers can certainly
be separated from that of minorities.

Chairman : Not entirely. Whether there is to be a Second
Chamber or not affects almost every other subject that comes up—
the powers of the Governor wis-a-vis the Executive and the
Legislature, the powers of the Legislature and so on. I think you
had better let us go on, and if at the end we find the discussion has
not been adequate, we will try to arrange for a further discussion
on this subject by itself. 4 :

Sir A. P. Patro: T regret my friend Mr. Chintamani has been
overcome by the fashionable disease of crying down those who co-
operated with the Simon Commission. My friend seems for the
moment to have forgotten that there are as strong, disinterested
and genuine patriots as himself who co-operated with the Statutory
Commission to make sure that India and the Provinces obtained
full responsible self-government. It is ridiculous to pretend that
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patriotism is confined to anyone particular individual or set of in-
dividuals. Strong language can never build a sound constitution.
We must have control over ourselves and remember that though
we may have been divided temporarily there are others who are.
as genuinely and sincerely patriotic as ourselves. I regret very
muchk, therefore, that Mr. Chintamani should have referred as he
did to the five or six of his colleagues here who co-operated with
the Simon Commission. We had the honour and privilege of
co-operating with that Commission and of doing our best to place
before it what we considered the best and the just evidence in
- support of the cause of India and the cause of the Provinces.

With regard to the composition and constitution of the
Executive, the main point has already been dealt with by my.
friend the Nawab of Chhitari, with whose practical observations
I am in general agreement. The question has only to be consi--
dered for the answer to be almost unanimous, namely, that-there
should not be an official on the Executive. There is universal
agreement that when a Ministry is formed no outside official shall
be included in it, though, as the noble Marquess has pointed out,
discretion may sometimes be vested in the Governor, for there may.
be a Province or there may be an occasion where it may not. be
possible to find a Minister, as the Nawab of Chhitari pointed out
occurred in his own case. Discretion may perhaps be allowed
in such a case, but there should not be general discretion to allow
an official to come into a Ministry; the disadvantages are too many,
and it would quickly ruin the principle for which we now stand,
the principle of joint responsibility. The answer to that question
therefore, is that the Executive should be constituted from the
elected members of the Legislature, that the Executive should not
have an official amongst its members, and that the principle of
the joint responsibility of the Executive should be established.

With regard. to the Chief Minister, I agree it cannot be laid
down definitely that there shall be a Chief Minister in every
Province. Conditions differ and circumstances vary, but as a
general rule there should be a Chief Minister. Wherever it is
not practicable to have a Chief Minister that rule need not be
adhered to, but there must be a Chief Minister wherever possible.

‘With regard to the powers of the Governor vis-a-vis his Exécu-~
tive and the Legislature, that has an inseparable connection with
the question of the formation of Second Chambers. Most of the
powers now veésted<m the Governor under the Government of India
Act remain a dead latter and are not exercised at all; most of the
overriding powers provided in the Government of India Act are
not used at all in many Provinces. The question is whether the
Statute should allow such overriding powers to the Governor. If
we have a Second Chamber, as was recommended by many Pro-
vincial Committees, then the drastic powers which are now vested
in the Governor would not be at all necessary. It is in that way
that the question of a Second Chamber comes in when we are dis-
cussing the powers of the Governor. The Governor should have
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emergency powers so as to be able to preserve the peace and tran-
quillity for which he is ultimately responsible; it is necessary
that safeguards should be adopted for the ultimate security and
tranquillity of the Province, but otherwise the Governor ought to be
guided by the advice of his Ministers.

~The provisions relating to the control of the Governor over the
Ministers will altogether disappear, because the distinction
between the Ministers and the Executive Councillors will disappear.
The powers which the Governor has now with regard to the Exe-
cutive Council will further be modified by establishing that the
Governor shall be guided ordinarily by the advice of his Ministers.
It is only in cases of special emergency, where there is a question
of communal troubles or other factors, that he may have to exercise
overriding powers, but in that case he will ultimately have to
appeal to the country; he cannot be an autocratic Governor any
longer. There need therefore be no fear of having some safeguards
in that matter. ‘

The other question is as to the powers of the Governor over his
Executive and the Legislature. The powers over the Legislature
consist of administrative interference with the Executive and
Legislative interference. At present the sanction of the Governor
has to be obtained before certain legislative measures can be
introduced in the Council, and he has the power ultimately of
vetoing legislation or referring the matter to the Governor-General
under the reservation powers. All these powers of the Governor
in matters of legislation are to be found in every State in the
Dominions, and therefore they are not extraordinary powers at all,
but ordinary powers vested in the Governors in these States.

‘With regard to the administration of Law and Order, I differ-
entirely from the observations made by Lord Zetland. Law and
Order must be administered by Indian Ministers without any re-
gard to communal disturbances. The particular instance Lord
Zetland referred to may be an exception, but even in such a case
if a Muhammdan or a Hindu happens to be in charge of Law and
Order he will conduct himself strictly in accordance with the
popular will and do what is necessary in the interests of the peace
and order of the country. Therefore peace and order is not a
subject that is the exclusive field of any particular community or
race. There should be no suspicion whatever either in Britain or
anywhere else that odrer would be disturbed or law not properly
administered if there were an Indian Minister in charge of that
very important department. The rights of minorities have been
referred to. It is very necessary that the rights of all important
minorities should.be safeguarded but I do not think that safe-
guards should be put into the statutes. Safeguards should
be established either, as has been pointed out, by instruc-
tions to the Governors or by establishing some convention in the
matter. No legislative enactment that I have seen contains any
definite safeguards as has been suggested in certain quarters.
They should be established by instructions to the Governors when
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they are appointed aor by convention. The rights of minorities
must receive recognition and minorities must feel that their inter-
ests are safe under the new Government. For that purpose
safeguards will have to be provided. I submit that in reference.
to these matters coming under.(1) and. (2) of number two on the
Agenda answers have already been given very fully. What we
want is real responsibility introduced into the Provinces. I come
from a Province in which the portfolio of law and order has been
held for the last ten years by three Indian gentlemen one after the
other. All those three gentlemen have been Muhammadans, but
no one has ever accused any of those gentlemen of ever having
vielded to any -communal pressure. I thank the noble Marquess,
Lord Zetland, for kindly pointing out to us what he thinks might
be a difficulty, but I can assure His Lordship that in any Province

in India Ministers, either Hindu or Muhammadan may be found
who are above all communal feelings.

1f I remember aright, Sir, we had some talk at our meeting on
Friday on the matter of having Members to represent minorities
in the Cabinet. Y yield to no one in my desire for the protection
of the rights and privileges and interests of minorities but I am
afraid it will not be practical to insist that they should be re-
presented in the formation of a Cabinet. There are practical
difficulties in the way. If a Chief Minister is required to include
in his Cabinet some persons who will be there to represent the
rights of minorities it means that he will be required to include in
his Cabinet some persons who hold views quite different from his
own. I do not think that such a Cabinet could last for a very long
time. After all a Cabinet is not formed to represent groups or
minorities or communities, or whatever you may call them. It is
formed to carry on the work of administration and in order to do
that it must be able to work smoothly. If a Cabinet has to be
formed by including heterogeneous elements it will hardly be
workable at all. What I submit, therefore, is that you should in-
clude minorities by all means whenever it is possible, but I do say
for heaven’s sake do not make it obligatory. It is always desirable
to have in the Cabinet representation of minorities whenever it is
possible’ and T think the Chief Minister should always attempt to
do so when he thinks that with such a composition of his Cabinet
he would be able to carry on administration smoothly. But he
should be under no compulsion to form a heterogeneous Ministry
at the risk of its being broken up at any time.

Diwan Bahadur Ramachandra Rao: In rising to make a few
-observations on Item 2 on the Agenda I think I may say at the
.outset that the number of questions invdlved in this item
involve so many points of view that I am afraid that some of
them are bound to be omitted in the discussion. I feel that
the question of Second Chambers ought to be separately dealt
‘with. There are many questions relating to the Second
‘Chambers which in a cursory discussion like this can have
only a casual reference. It seems to me that there cannot be ade-
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quate treatment of the subject. For example, we have to consider
what should be the nature of the Second Chamber, should it be
purely a revising body, or should it have co-ordinating powers,
should it have power in financial matters, should the budget be-
discussed in both Houses? Then, assuming there is a conflict
between the two Houses, should there be powers similar to those
given in the Parliament Act 1911. Again we have to consider
whether Ministers should be responsible to both chambers or only
to the lower House, the popular House. These and other questions
have to be very carefully considered apart from the question of
the composition of the Second Chamber. Therefore, I think that
"in addition to whatever remarks may be made in the course of
this discussion sometime later there should be given an opportunity
of discussing all these subjects, because the question involves very
complicated issues and the question of the extent of the responsibi-~
lities of Ministers will also have to be considered. Therefore, I
respectfully suggest that this quesion should be taken up again:
later. For the present I am disposed to think that the Second.
Chambers are likely to complicate the constitutional machinery
rather than help it. On this question I may perhaps be allowed
to invite the attention of my. collegues here to what was said in
reference to this proposal by the Simon Commission. Several of
the local Governments have expressed their opinions on this matter.

Five of the eight Provinces have taken the view that a single-
chamber legislature would be quite enough. Among the other three
there are some differences of opinion. All the opinions are-
summarized in the Government of India Despatch at pages 20-21.

One of the arguments in favour of Second Chambers advanced by
two of my colleagues here is that a second chamber would afford
protection for minorities. That is Mr. Wood’s view. I think it
has also been suggested that the Governors’ powers of over-riding-
the legislature would be curtailed by the establishment of a Second’
Chamber. I am not disposed to agree with that. I think the-
protection of minorities would be no greater if a Second Chamber-
is instituted than it is now. I think that the protection of minor--
ities ought to be dealt with by embodying in the Statute certain-
fundamental rights and also possibly conferring some power on the-
Governor to protect their interests. If neither of those methods is-
sufficient to protect minority interests then I do not know bow
the constitution of a Second Chamber—whose composition we have-
not yet discussed is going to do anything to protect minorities. As-
regards the Governors’ powers perhaps I might be allowed to-
invite the attention of Members to the over-riding powers of the-
Governors discussed—in paragraph 50 of the Simon Report. The-
Report says: ‘“ We are not attempting to settle the draft clause-
but we should be disposed to describe these two as matters in which-
in the Governors opinion we must give such direetions:—(1) in

order to preserve the safety and tranquillity of the Province.”” T’
do not see how a Second Chamber is going to help in the matter so
long as the Governor has this power. The Governor’s exercise of

this power would certainly not be affected by the constitution of
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the Second Chamber. The Simon Report goes on *‘ (2) In order
o prevent serious prejudice to one or more sections of the commu-
nity as compared with other sections.”” The Simon Report then
proceeds to deal with other purposes for which they think the
Governor should possess over-riding powers., They say: ‘‘ We
are not referring to financial safeguards which we shall deal with
separately nor to the powers which the Governor must have in
reserve in respect of certain classes of legislation.

There are three other purposes for which we think the Governor
should possess over-riding powers, and it is convenient to mention
them at once, though their importance is mainly technical and
connected with other aspects of the constitution:—

'(3) To secure the due fulfilment of any liability of Govern-

ment in respect of items of expenditure not subject to the vote
of the legislature.

(4) To secure the carrying out of any order received by the -
provincial Government from the Government of India or the

‘Secretary of State. (The degree of control of these authorities
is discussed hereafter.) ‘

(5) To carry out any duties which majr be statutorily im-
posed on the Governor personally, such as duties in connection

with some service questions and responsibility for backward
tracts.”’

Apart from whether these powers should be possessed by the
Governot or not I do not think any of them will be affected by the
constitution of a Second Chamber. I do not wish to deal further
with the subject except to say that the majority of the provineial
.governments who have some experience in this matter have recom-
mended that there should be no Second Chamber, Three Provinces
think there should be a Second Chamber and the Government of
India have stated that in those Provinces where it is recommended
there should be no Second Chambers, there should be no Second
‘Chambers, and in those Provinces where it is recommended there
should be a Second Chamber, there should be a Second Chamber.
Therefore I think the solution of the question is that there should
be some authority given to the new legislatures to adopt what I
may call a constitutional resolution for the constitution of a Second
‘Chamber. There should be during the first ten years such a power
given to the single chamber, and the question might be solved in
that way pamely by arming the single legislature with power to
adopt a consitutional resolution for the comstitution of a Second
Chamber. To go beyond that now, and to decide that Second
Chambers are necessary, would seem to be rather complicating
our future machinery of government in the Provinces. As to the
questign of whether there should be a Chief Minister, you will
Eermﬂ: me to say a few words. The point has always to be remem-

ered that a Chief Minister is necessary because otherwise the
Governor would be dragged into controversy. If the selection of
Ministers is left to the Governor he will have to make enquiries as

c2



’

62

regards communal groups, and I think one thing which is very
necessary is to keep the Governor out of the arena of party politics.
That is most necessary. I can say that in more than one Province
the Governor has been accused of having taken sides or of having
interested himself in one group as against another in selecting:
Ministers who would not work together. All those difficulties arise-
once you have no Chief Minister. For that one reason I venture
to think it is necessary to have a Chief Minister. Undoubtedly as:

-has been pointed out, the Chief Minister would discuss consti-

tutional questions with the Governor and take his advice and:
assistance but the final word as regards the composition of the

" Ministry should be with the Chief Minister who would submit

names for acceptance to the Governor.- Otherwise I am certain the
Ministry would not be a harmonious whole striving to work the
machinery of Government in the proper way. It has been sug-
gested that there may be communal tension because the Ministers:
may all belong to one of the two communities in India, That
cannot be helped. I think that the sconer we devise machinery
that. will make both parties have confidence in each other the better
it will be. To invite the Governor to make appointments of

. Ministers who would hold themselves individually responsible to

-

him would be the very negation of responsibility. I should like
to say a few words on that point with regard to the over-riding
powers of the Governor in financial and administrative matters. It
has been suggested that the Governor should have the power of
restoring grants in regard to matters in which he has over-riding.
powers and that he should have also, the power of certification of:
Bills. I am strongly of opinion that if these powers are conceded
to the Governor it will be the negation of the responsibility and the
legislative council will be helpless as regards these matters. I
think there should be a Chief Minister and that everything should
be done to give real responsibility to the legislative council. Om
the question of official members of Cabinets I think that it has
been very clearly shown in the case of local governments that the
large majority of them are opposed to such a measure. They are
of opinion that that also will infringe on the principle of responsibi-
lity. You would introduce into the Cabinet a person who is nos
responsible to any popular constituency. He would be a man with
no constituency behind him who would look to the Governor for
support. He weuld have no party in the House and he would
certainly be isolated from the rest of the Ministers forming the
Government. For that reason he would not be able to work in

_ barmony with popularly elected Members. I think it would tend

to undermine the whole scheme of responsibility if somebody who'
had not received the support of a popular constituency but who
was only interested in administrative work was made a member of
the Government. Lord Zetland said that in the peculiar circum-
stances of Bengal he thought that an official Minister would be a
person in whom perhaps both sections of the community would have
great confidence. Here again I must repeat mv argument—an
official Member would not be a responsible Member. You must’

[
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face the problem and I think you must come to the conclusion
that such a scheme would be fatal. It has been suggested that in
present circumstances it might happen that there would be more
confidence if such a person held the portfolio of law and order. I
doubt it. Experience in Madras, where an Indian was always in
charge of law and order, and experience in other Provinces, has
shown that there have been no deleterious results. Therefore I
submit that whatever may be the present circumstances of Bengal
on which of course Lord Zetland is so great an authority, it is far
better to entrust this portfolio of law and order to an ordinary
member of the Government rather than to an official member.
There is only one other point upon which I wish to deal, that is,
the representation of minorities. This question has been discussed
at great length in some of the provincial governments. They have
. generally come to the conclusion that the inclusion of represent-

atives of minority communities is desirable. No Chief Minister
forming his Ministry would be so foolish to neglect important
minorities and not to take men from those minorities into his
Cabinet. But it would be unnecessary to provide for that in the
Statute. It should be done either in the Instrument of Instrue-
tinns or it should be left to convention to grow up. It seems to
me that these are very sound views, and that nothing further can
be done to provide representation of the minorities in the executive
government of the Provinces except in the way that has been sug-
gested—that is, not by Statute but by Convention. '

Sardar Sampuran Singh : T should like to make a few observa-
tions on two points, namely, the chief minister and the official
minister. In my opinion, there will be always a chief minister in
the cabinet. The question is really, who is to select the appointed
ministers, whether the chief minister is going to be selected first
and then to make his ministry, or the ministers are to be first
selected by some other authority and the ‘chief minister appointed
afterwards. In my opinion it may be practicable in some of the
Provinces that the chief minister should be appointed in the begin-
ning and make his own ministry, but I am aware that there are
Provinces in India where it is necessary that the ministers should
be from all the communities, and here, it is necessary that they
should be appointed by the Governor. I agree that there is some
difficulty, but we cannot lose sight of the fact that there are places
in India where such differences exist, and in order to minimise
them and keep them subdued it is absolutely necessary that for
some time at least the power should rest in an alfogether neutral
person. The responsibility will be in the cabinet when once
appointed, and, moreover, no Governor can afford if he wants to
run his Province, to appoint any ministers who have not the support
of the majority in the Council. From the very fact that the cabinet
- has to rule in the Province and has to run the Province it is

ahsolutely necessary that they should have the support of the
Council, and that means that they will have the support of the
whole of the Province and be representative of the people in the
real sense of the word. I do not agree that if the ministers are
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appointed by the Governor and they select their own chief minister
afterwards, the principle of responsibility in that cabinet is in
any way impaired.

~ The second point on which I want to say a few words is with
regard to the official minister. The noble Marquess has given the
reason that in some cases it may be necessary for the Governors to
appoint ministers from amongst the officials so that they may be
able to administer the department of law and order in a way in
which the people have confidence. I beg to submit that that is
just the reason—because the department of law and justice should
not be'left in the hands of the officials—why there should not be .
any official minister in the cabinet. We cannot shut our eyes to
the fact that just at present faith in the administration of justice,
as it is going on in India, is shaken. Some years ago I was reading
Lord Macaulay’s Essay on Lord Clive, where he says, in effect,
that British Government in India is based on faith in British justice
and not upon the British Army in India. I beg to submit, Sir,
that that faith is being shaken, and to re-establish that faith and
to establish British rule in the heart of the people of India, it is
absolutely necessary to bring back the faith in British justice. One
reason perhaps for the shaking of confidence is that there is distur-
bance in the country, and because there is disturbance the British
officers have to depend upon very lowly paid police officers, and
it is a well-known fact that these subordinate police officers are
very corrupt. In order to subdue that agitation and to carry out
the policy of the present Government, the Government has to
depend upon those police officers, who do not hesitate to fabricate
evidence, or to bring in false witness in the courts. It is because
justice is not being properly administered in the country that it is
absolutely necessary to have strong Indian ministers—a strong
administration to handle law and order in India. In my view it is
just for that reason that it is absolutely necessary there should not

e an official minister in the Cabinet.

Maharaja of Darbhanga: We are in favour of the transfer of
law and order. With regard to the possibility of trouble on such
transference, we have had Indians who have been in charge of law
and order in different Provinces, and if they can manage to keep
it, and if there has been no trouble during their time as Members
of Council, there is no reason for us to think that they cannot main-
tain law and order under the new conditions.

I should like to add a few words about the Second Chamber.
The fears of some of our friends are that Second Chambers are not
desirable, because they are likely to be entirely composed of, or
dominated by, the landlords. That is not the type of Chamber we
contemplate. In the Second Chamber we should have the represen-
tatives of other interests, representatives of minorities. The Second
Chamber, I venture to think will be a necessity for safeguarding
the interests endangered by hasty legislation on the part of the
fower house. The Provinces that already want it, and for which
the Government of India recommend it, should have a Second
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Chamber right away, and there should be a clause in the constitu-
tion that other Provinces may have Second Chambers if and when
they think it desirable. The composition of the Second Chambers -
may be left to be decided at a later staie, and we need not go into
details with regard to that subject at the moment.

(The sub-Committee adjourned at 12-55 p.m, and resumed at
3 p.m. with Lord Zetland in the Chair.)

Sir Shah Nawaz Bhutto: This morning I found that most of
the arguments employed in reply to the speech of Lord Zetland
went to show the capacity of Indian members to deal with the sub-
ject of Law and Order, but I should Iike to point out that, if T
correctly understood Lord Zetland, he never disputed the ability
and the capacity of Indian members to take charge of the subject
of Law and Order. The point is that such members are nominated
by the Government and are not responsible to a constituency or to

the Legislature or subject to outside influence, as is the case with:
Ministers.

I was very much amused yesterday by the arguments of m
friend from l.}:;’ombay, Sir Chimanlal, zvhei he wasg,'u‘n;;king out Z
case for the difference in treatment between Ministers and Members
of the Executive Council. My own experience has been that the
position of an Executive Member is quite different from that. of a
Minister. As soon as a member is appointed he has a safe life of
five years, and he is not responsible to a constituency or to the
Legislature. Whether a European or an Indian he becomes an
autocrat, and therefore he is not open to argument or susceptible
to the influence of public opinion at all. He has a regular policy
and experts to guide him, and in 99 cases out of a 100 he follows
that particular policy and is guided by his experts, so that there
is very seldom occasion for a éovernor to disagree with him. We
have, of course, had Ministers of whom much the same could be
said, and we should be proud of them; but there have been others
of whom the less said the better. They allowed themselves to be
influenced by their constituencies, by their communal feelings and
by their parties. If the Governor had no power to restrain them,
I think, had they been free to follow their own will, we should
not be able to ask for Dominion Status or full respomsible self-
government if our fitness to obtain it were to be judged by the
capacity those men showed for the positions they filled.

Unfortunately we have very short memories, and I find that by
the time we pass Aden we have forgotten the real circumstances
which exist in India and how we have left them. I am not less
anxious than any of my colleagues to secure full responsible govern-
ment or Dominion Status for India, but the facts have to be faced.
We are all accustomed to say that the facts must be faced, but we
often find it convenient to ignore them.

Leaving Madras aside—for my colleagues from Madras can be
-proud of the way they have worked the constitution and of the
circumstances that prevail in that province—I should like to take



66

the case of the Bombay Presidency, which is one of the most
advanced Presidencies. 'What are the circumstances there? Even
now we have communal trouble; a month or two ago we had
communal trouble in Sind, and last year we had trouble in Gujerat.
It was not only a question there of asking for Europeans as magis-
trates, judges and officials, but they even protested against the
public prosecutor belonging to either of the communities, and said
that the prosecutor who conducted the cases should not belong to
either community. It is very regrettable that that should be so,
but things are in that bad condition. Each community lacks con-
fidence in the other. I am not going to accuse any particular
community, but those are the facts.

In these circumstances it is little use saying, ‘‘ Oh, we shall be
able to manage ’’; we may create disasters. I should like to go
very fast; I should like to go 120 miles an hour rather than 60 if it
were possible to do so; but some solution must be found for this
problem; for it is a very delicate one. Most of the Provincial
Committees when faced with this problem did not know what to
do. We were very anxious to do something one way or the other
so that we might have full responsible government in our provinces
but at the same time we were faced with difficulties. We shall
have to put our heads together and try to arrive at some solution.

‘With regard to having a Chief Minister, some of the delegates
have expressed the fear that if the Governor is left free to make his
own choice or selection he may do mischief, but I dispute that.
Surely the Chief Minister, if he is left himself to make a selection
or form a Cabinet, will do the greater mischief. The Governor
has no axe of his own to grind. Unfortunately we cannot compare
-the circumstances which at present prevail in India with the situa-
4ion in Parliament here. You have not communal parties here;
-your parties are on quite a different basis. Most of our able and
influential leaders in India are Liberals, but they are left without
any following because they are fair and straight; it is only com-
munal leaders at present, whether they belong to the Mahasabha
or Congressor are Muhammadans or whatever 1t may be, who have
an influence and a following.

It is in the interest of the Chief Minister himself that the selec-
tion should be left to the discretion of the Governor. If the
circumstances are as favourable as are those which prevail in
Madras, as a Parliamentary man the Governor will himself select
a Chief Minister and on his advice form a Cabinet, but he should
not be bound down to do that if the circumstances are not favour-
able. He may not have a Chief Minister at all, or he may form
the Cabinet himself and appoint a Chief Minister, or he may
appoint a Chief Minister and then select the rest of the members
of the Cabinet. Even if he does select a Chief Minister that
Chief Minister will be able to tell his party that the Governor
has had the last voice in the matter; otherwise even if he ‘s
the leader of the majority party he will be thrown out the
next day and his own party will desert him if he does mot work
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on communal lines. It is said that the Chief Minister can do what
it is proposed the Governor should do, but that is not the case as
things are at present. Twenty years hence we may have parties
on a different basis, but as things are to-day everything is done
on a communal basis and in every walk of life we show this com-
munal narrow-mindedness. If the Chief Minister is anxious to
have a representative Cabinet selected from the different groups, I
am positive, from my experience of twelve years in the Legislature
and ten years in the Bombay Council, he will be left next day by
his followers. That has happened in our Council. Where the
Government has been weak and has given way to the Ministers they
have ignored the Depressed Classes, the Muslims, and everybody
else. In view of that experience I think it would be in the interest
of the Minister who considers himself Chief Minister that he should
not have the last voice in forming the Cabinet, but that the
Governor should have the last voice, -

As for a Second Chamber, I will not say what our community
has decided, since I had the privilege of being chairman of my
Provincial Committee. We considered this question very minutely
and carefully, and came to the conclusion it was in the interests of
the Presidency and of all the communities and of all classes, whether
agriculturists, labour or capitalists, that we should have a Second
Chamber in our Province, and I stick to my views in that respect.

With regard to the protection of minority interests, I do mot
think we could be satisfied merely by a convention, which might
take about thirty years, or by something in the Instrument of
Tustructions; I think it ought to find a place in the Statute itself.
I am very keen on the overriding powers recommended by the
Statutory Commission for the Governor being accorded.

Siér P. C. Mitter: Previous speakers have referred to special
difficulties with regard to Law and Order in Bengal. Speaking
with a full sense of respounsibility, I wish to say there is no case for
treating Bengal on a different footing on this matter or for accen-
tuating the difficulties of Bengal with regard to Law and Order.
However, as certain observations were made by the noble Marquess
who is now presiding, and in whose judgment I have the utmost
confidence, I desire to say something with regard to what fell from
him. He referred to an incident which occurred in 1917. As a
member of the Legislative Council as it was then I remember that
incident, but I would point out that there is a great difference
hetween 1917 and even 1921, and certainly, I hope, 1931. Having
worked as a Minister and as a Member, I can say with confidence
that whatever communal differences there may have been outside,
tkere has always been an endeavour inside between Hindus and
their Muhammadan colleagues to settle those communal differences
inside the Cabinet. I am sure every Governor will bear me out
in that. We have recently had communal trouble in Bengal; there
can be no question about that; but so-far as communal troubles of
which we have had notice in advance are concerned, I can bear
testimony to the fact that the Muslim, whether a Minister or a
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Member, and the Hindu, whether a Minister or a Member, has
always tried with his colleague to settle those differences. Happily
in many instances where there was notice in advance those differ-
ences were settled at the instance not only of the Muslim or Hindu
Member or Minister but of their respective followings in the
Legislative Council.

I quite admit, however, that these communal troubles may
come all of a sudden. If these communal troubles do come all of
a sudden, and if the particular Minister in charge of Law and
Order has to deal firmly with them it should not be apprehended
that if that Minister happens to be a Hindu or a Muslim his
action is likely to be criticised by the other communities. As I
remarked on Friday last, we cannot run away from the realities
of to-day, and each one of us, including myself, is probably rather
too much obsessed with the realities of to-day. If that Ministry
has a majority, however, I am sure it will be a majority composed
both of Hindus and Muhammadans, and the Minister, be he a
Hindu or be he a Muhammadan, will have to look not only to the
Muhammadan section of his followers, but to the Hindu section.
A Muhammadan will have to look to the Hindu section of his
followers as well as to the Muhammadan section, and a Hindu will
have to look to the Muhammadan section as well as to the Hindu
section.

Again, it has been my experience—and I am sure it has been
the experience of many others—that with added respomsibility
there comes added stret:fl;h. Look at what is going on in the diff--
erent Legislative Councils with regard to the transferred and reserv-
ed departments. With regard to transferred departments, the added
responsibility is shown by the fact that on perhaps only one occasion
was there a departure from that responsibility, and that was rapid-
1y made good; generally speaking the Legislative Councils, even
those which were against working the constitution, have acted with
responsibility. :

Giving the matter my best consideration, I say that if in an
Province Law and Order ought to be transferred it is in Bengaf
Let me not be misunderstood. If there is any Province where
Law and Order has created difficulties it is in my Province. Quite
apart from communal questions, where is another Province where
you have a terrorist movement such as you have in Bengal? I
make bold to say that if Law and Order were in the hands of
Indians, perhaps that movement could have been checked—I do
not say wiped out—more effectively. Let me refer, Sir, to your
own administration. How was it that when you left not even the
terrorists criticised you? It was because you tried to take into
account public opinion, and at the same time you were firm. But,
whenever public opinion has been ignored, those who are against
the maintenance of law and order raise their heads, and the mere
enforcement of law and order will never be able to suppress them.

I know, Sir, that you can always see the other point of view
when the other point of view is presented to you, and, as I value
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our testimony very much, I should like to make an appeal to you.
{ know you iave not the obstinacy of weakness; you have the
strength of the strong. You will approach the question from this
point of view, and, approaching it.from this point of view, let us
examine the position.

Let me assume for a moment that Law and Order are in the
hands of an official Minister. That official Minister can at the
most have but the most grudging support of his colleagues. What
will be the type of his colleagues? There will be no official bloc.
The type of colleagues from whom the official Minister can expect
support will be a type, I venture to submit, which will not have
the confidence of considerable sections of their countrymen
represented in the Legislative Council.

‘What can the official Minister do? At present he can do a lot
of things; at any rate he can get his will enforced. But when
there is no longer an official bloc, and when the Governor, in spite
of whatever reserve powers you may give him by the constitution,
will be either powerless or, if he has the strength of the weak, will
set the whole country ablaze, what will happen? The only alter-
native will be for the Governor to call in martial aid. If the
. Governor does not listen to the advice of his Ministers, whether
the Ministry is formed from a majority party or is a coalition
Ministry, the whole countryside will be ablaze; do not forget that.
On the other hand, if instead of an official Minister you have a
Minister who has the support of his majority, I am sure that in
an emergency of that character that Minister will call to his aid
not only his own following but, since we are all agreed we are

oing to have joint responsibility, the following of all the
%Iinisters. ‘Those Ministers, with joint responsibility, will place
before the elected representatives of the people what the position
is, and show the necessity of maintaining law and order. If there
be some Hindu who is communal, some one from the Hindu Sabha
for instance, or some Muhammadan who approaches the question
from a communal point of view, I am sure there will be other
Hindus who will impress on this Hindu, and other Muhammadans
who will impress on that Muhammadan, the supreme necessity, in

the interests of the people themselves, of the maintenance of law
and order. v

I do not for a moment ignore the fact that there may be
occasions of communal conflict, but the best solution is not merely
to take action after the event but in the general formation of public
opinion, which is far more important than the police force, how-
ever efficient. But, Sir, I speak with a full sense of responsibility
as one who has borne his share of the burden of the government
of the country, and I ask how is it that the communal question, -
which I knew in Bengal 15 years ago, is again raising its head?
I do not question the efficiency of the police officers. I have the
highest respect for some of them, particularly the Head of the
Police in Calcutta. Nor do I question the motives or the efficiency
of the Indian Civil Service. I have had the privilege of working
with mutual confidence with members of that service. The Civil
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Services has always tried to be efficient, but it is necessary also
to be able to appreciate the mentality of the people. There have
been people who have been able to appreciate that mentality, and
at the same time to be efficient administrators. Bengal is a
Province where Hindus and Muslims are not in conflict and where
education is well advanced, but the unemployment problem does
give rise to conflict. In that Province, above all others, you do
require the help of the non-official. You require efficiency com-
bined with understanding. Therefore I venture to say as my
considered opinion that official ministers, whether they may
answer in other Provinces or not, will certainly not do in Bengal.
As regards a minister who may be a member of the community
from which my friend Mr. Wood comes, it would depend on him
whether or not he made good. I am one of those who believe that
the future policy should be for Hindus and Muslims, British and
Indians, to work together with true understanding. If the British
elected member remains a member of the Council I would not
object if he were in charge of Law and Order, buf even when the
British minister be in charge of Law and Order it must never be
forgotten that he and his colleagues are jointly responsible to the
House, and he must act with a proper sense of responsibility. I -
say, therefore, that there is no case for treating Law and Order in
Bengal on a different footing from that in any other Province, but
there is every reason for treating Law and Order in Bengal from
a more progressive standpoint. -

There are only one or two other points on which I may address
the sub-Committee. We have discussed the question of the chief
minister at some length. Much of the discussion is really based
on a misapprehension. We have been told that statutory provision
is not wanted for a chief minister. -If there be no statutory pro-
vision it stands to reason that the minister who can command a
majority, and in commanding that majority,.can command the
votes of other sections, stands in a stronger position in commanding
the majority. Some people are apt to think that if you have 50
to 60 per cent. of the members in one community you at once get
the support of those members. We had 39 Muslims in our legis-
lative council. and with the official bloc the total was 44, and they
had more than an ample majority in a House of 140. But how
is it in Bengal? From the mere fact that a number of members of
the legislative council belong to one community, be that com-
munity Muslim or Hindu, you cannot expect that every individual
in that community would give his support. I speak from ten years
experience. A party in a wider sense of the term—a party with
a programme to go before the country—will not be possible so
long as we have communal electorates. I am merely stating my
opinion. If there be no statutory provision for the chief minister,
the particular gentleman who should command the confidence of
the majority is hardly likely to do so unless he has the support of
the Hindu, the Muslim, the backward classes, the Indian Christians.
and others. And the more varied the composition of his party, the
greater will be his strength.
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of what I had to say about minorities. For minorities I think it is
not possible to have statutory provision, but it is possible to draw
the attention of the Governor in the Instructions to the existence
of minorities, and, as has been pointed out by Lord Zetland the
.constitution cannot run unless there is the utmost confidence bet-
ween the Governor and his ministers, particularly the most im-
portant, the chief minister. Without a statutory provision, the
(Ex'overnor, even if the chief minister system be adopted, will have
it open to him to point out to the chief minister, that he is neglect-
ing such and such an interest which is very important, and that if
the members representing that interest can be brought in and
-enabled to work together it will be an asset and a source of strength.
(Mr. Henderson at this point took the Chair.) -

Sitr Ghulam Hussain Hidayatullah : I still adhere to my opinion
that no rigid provision can be made in a statute for the appoint-
ment of a chief minister. My friend who has just sat down stated
that in Bengal they cannot form a party which can command the
confidence of very large sections of the House. Another friend
from my part of the country, Sir Cowasji Jehangir, was anxious
:about the statute. ' :

Sir Cowasji Jehangir: 1 did not say statute.

Sir Ghulam Hussain Hidayatullah: At least he was laying
.-stress on the point that there ought to be some provision. Now
what are the parties in this part of the presidency? There are the
- "Muhammadans, the non-Brahmin group, or I might call the other
territorial group, the majority group. How many Liberals are
there? Only 5 or 6. We tried to form in Bombay, when there
was a scramble over the formation of a ministry, certain parties,
but there were no parties. Surely it is impossible that a rigid
provision in the statute for the appointment of chief minister will
work in all the presidencies. I may refer, on the question of
minorities, to the fact that certain other countries have had sta-
tutory representation of minorities. In Canada the principle of
such representation has been recognised as valid and regularly
applied since the first ministry of thirteen members formed in
1867; 5 of those menbers came from Montreal, 4 from Quebec, 1
represented the English speaking population, and the others came
from other parts. In the case of an important minority like the
Muhammadans, a provision ought to be made for at least one
Mubammadan by statute to be in the cabinet. I do not like the
‘members of my community to be left to the tender mercies of the
majoérity. By convention it also might be made imperative that
a member of a minority like the Muhammadan or some others
ight be represented in the cabinet, but the danger of a convention
is when the majority may not follow the convention. Therefore
there ought to be authority given to the governor to enforce the
<convention. .

Coming to law and order, everyone of us is interested in its
Ppreservation. Whrever be in charge of law and order, whether
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Hindu, Muhammadan, or European is always subject to a certain
amount of criticism, and I might say on my past experience that
Europeans are subjected to more criticism that the Indian mem-
bers 1n charge of law and order. It is admitted on all hands that
the subordinate officers from the rank and file of the police are very
well disciplined, very loyal, and have carried out their duties under:
very difficult circumstances, even against their own co-religionists.
If the rank and file can conscientiously carry out this duty I fail
to see how a responsible minister would not also discharge the dut

conscientiously. The Indians in charge of law and order, thougg
they were in a safe and secure position, not subject to the vote
of the council, have nevertheless carried out their duties conscien-
tiously, without any consideration of caste or creed. Why, there-
fore, should not a minister responsible to the legislature carry out
his duties with equal conscientiousness, and rise above racial consi-
derations? Moreover, in the cabinet we have joint responsibility.
There will be other ministers who will have to accept this policy

before he launches it, and so there is a control over him within the
cabinet.

. My experience of the Montagu Chelmsford Reforms has been
that they have failed because of the division of the subjects into
reserved and {ransferred. The elected members of the Council
have always resented the fact that the reserved subjects are not
subject to their vote. They have always attempted to level their
criticism against the reserved subjects, because if they throw out
any legislation in the reserved departments it can be certified.
Now we are transferring most of the subjects, including Irrigation
and Land Revenue, to make only Law and Order reserved will be
very difficult and will be an untenable position to take up. Even
when we had Councils in which there was an official bloc and
nominated members a good deal of criticism was levelled against
the department of Law and Order. If we do not transfer Law and
Order I am afraid the position of the Ministers who have accepted
joint responsibility, with only one official or non-official or whoever
1t may be who is not responsible to the Legislature, will be very
difficult, and they will find it very difficult to carry on. The-
Ministers who are responsible to the Legislature may feel that they
cannot leave their colleague who is in charge of a reserved depart--
ment in the lurch and ask all their followers to go and vote against
him, but if they follow his advice in regard to a particular matter
which is not approved by the Legislature I am afraid they will lose:

- their own adherents. Their position will be a very awkward one.

[}

In fact, the separation into reserved and transferred subjects.
has prevented the Ministers from forming parties, because the
members of the Legislature have always said to them ““ If you will
join us in attacking the reserved departments we will blindly
follow your lead, but, when the question of the reserved depart-
ments comes up, you Ministers who belong to,the transferred
~ departments for the sake of policy throw your votes with the-
- reserved side of Government.”” That has been a great obstacle im:
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the way of forming Ministries. In my opinion, therefore, Law
and Order should be transferred.

Coming to another question, the powers of the Governor vis-a~vis
his Executive and the Legislature, and so on, I will only say a word
about this. We have said there will be a Ministry and that there
will be joint responsibility ; now comes the question of whether the
Governor should be bound by the joint advice of the Ministers in
all matters or not, or whether he should be given certain overridin
powers. To my shame I must admit that there are communa
differences among us. My friend Dr. Ambedkar complained of the
tyranny of the majority over his class, and went to the extent of
-suggesting not only that the Governor should have overriding
powers but that the Central Government in addition should have
those powers. When T bear that in mind, and when I find there
are no stable parties yet in my country which can ensure a majority
of the eIectedp members—and we have not worked this constitution
yet—I think I am in favour of giving the Governor overriding
powers in some matters, but at the same time I would suggest that
provision should be made in the Statute that as soon as we have
worked the constitution properly those overriding powers should
be eliminated.

Personally, I am against the idea of a Second Chamber; I think
it would merely create difficulties and be a fifth wheel in the coach,
but I have left my mind open until I hear what will be the com-
position of this Second Chamber, what will be the franchise for
electing members to it and what will be its functions. If it is
‘merely a Second Chamber, a revising body in regard to Bills, I do
not think it is mecessary. I fail to understand how this Second
Chamber will protect the rights of minorities. 'We have safeguards
in the overri(%ng powers of the Governor for the protection of
minorities and in regard to other matters, and if anything liable
to disturb Law and Order occurs and the Minister does not take
-timely action there is the overriding power of the Governor which
can be exercised ; in order to preserve the safety and tranquillity of
the Province he can intervene. 'We agree that the Governor should
be given certain overriding powers, and therefore he ought to be
‘given power to restore demands which are rejected, for the purpose
of carrying out those powers, and powers of certification in regard
‘to Bills so far as those overriding powers are concerned.

I fail to see how setting up a Second Chamber would prevent
the Governor from exercising certain overriding powers which have
‘been suggested by the Simon Commission. It is suggested he
should have overriding powers in order to secure the due fulfilment
-of any liability of Government in respect of items of expenditure
not subjected to the vote of the Legislature. How would the
Second Chamber help there, unless this power is given to the
‘Governor? 'We may not have Security Services hereafter, but at
present we have them and they will continue; and therefore if the
salaries of the existing staff are cut down the Governor ought to
“have the power to intervene. Overriding powers are also suggested
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to secure the carrying out of any order received by a Provinciak
Government from the Government of India or the Secretary of
State, with a view to safeguarding the administration of Central
subjects and so on. Those powers are neecessary, but should be
very carefully defined, so that we may not leave room for the re--
introduction of powers of contrel over the whole Provincial field.

Raja Narendra Nath: 1 should like to make a few remarks on
the subjects which have been under discussion this morning. First.
of all, with regard to Second Chambers and the desira%ility or’
necessity of creating them in the Provinces, I am one of those-
who admit the utility of Second Chambers. They certainly ex-
“ercise a steadying influence over the Lower Chamber. The Punjab
Government, however, has not proposed a Second Chamber and
there is no general demand for it in the Province. It is not that
there is any lack of men who would be suitable as members of a
Second Chamber, or that they are unwilling to exercise their influ-
ence on the policy and administration of the Province, but because:
of reasons peculiar to the Province itself. Provinces which have
proposed the creation of Second Chambers have at the same time-
come forward with the proposal that the preponderant influence of
landlords should be counter-acted by the representation of other:
interests, The Maharaja of Darbhanga referred to the matter, and
as far as I have read the proposals of other Governments I know
that the necessity of representing interests other than those of
landlords is admitted.

If that principle were admitted with regard to the Punjab it
would create a difficulty to which I do not wish to refer in clear
words. We have many controversial issues of a similar nature to
settle before we create another one, and therefore for that reason
I am not asking for the creation of a Second Chamber in the
Punjab, although I think that, if one were created, it would
exercise a healthy influence; though in regard to that many of my
friends may differ from me. However, that is my view and I must
give expression to my own views. The difficulties are of the
character at which I have hinted.

" The next controversial question which has been discussed is the
trapsfer of Law and Order. I listened very attentively to the
speech delivered by Lord Zetland, and I admit there is considerable:
force in his arguments. At the same time, I know what has
been urged upon the other side, namely that there have been Indian
administrators who have with great impartiality administered Law
and Order and have inspired confidence in all. On a small scale
in earlier times I have had my own experience in this matter,
and I think I was able to admirister Law and Order to the satis-
faction of those below and those above. But it is said that the
circumstances were quite different; the Indian officers who ad-
ministered Law and Order were not responsible to the Council or
to a populace or to an electorate. It may be so, but everything
depends on how that electorate is composed. I will not trench on
controyersial  questions, but it seems to me that every sub-
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Committee has got something in common with sub-Committees:
which have been appointed. I would not encroach on the-
functions of other sub-Committees, but it seems to me that if we-
are able to solve minority questions to the satisfaction of all, most.
of the difficulties will disappear. .

The mentality evinced by Indian administrators and. Indian-
Ministers during the last 40 years will be different from the men--
tality which will be created under the new circumstances, if we
are able to grapple with the problem to which I have referred. In
that hope, therefore, I would support the transfer of Law and’
Order, because the performance of duties is learnt by undertaking
responsibilities and learning how to discharge them. An atmos-
phbere has undoubtedly prevailed during the last 40 years, due to
circumstances to which I am not referring in detail, which makes-
the outlook for the future also somewhat disappointing; but if the-
circumstances are changed I think we can look forward to a better-
and healthier atmosphere.

With regard to the inclusion of minorities in the Cabinet, there:
seems to be & consensus of opinion that important minorities should
be represented in the Cabinet, and though no statutory provision is:
necessary a sort of convention may be created, or a clause may be-
inserted in the Instrument of Instructions from the King to the-
Governor drawing the attention of Governors to the desirability
or necessity of including minorities in the Cabinet. I am not one-
of those who say that the Simon Report, or any superstructure-
built on it, should not be touched with a pair of tongs. I have-
come across on the same boat as Sir A. P. Patro, and I have care--
fully studied the Simon Report and the Despatch of the Govern-
ment of India based upon it; and I think the solution which has.
been suggested by the government of India is the most satisfactory.
They say that they do not fail to recognise the strength of minority
apprehensions, and that they give general support to the suggestion.
put forward by the Government of the United Provinces that the-
Instrument of Instructions to the Governor should include an obli--
gation to attempt to secure the representation of a minority com--
munity in the Cabinet where such a minority is of sufficient im--
portance to warrant it. I think that would meet the case; I do-
not think we should encumber the Statute with provisions which
can be made otherwise. :

‘With regard to the appointment of a Chief Minister, I think-
undue importance is being attached to that term. There will
always be the leader of the majority party, by whatever name he is
called. In the Punjab there has been no Chief Minister, but there -
has been a Minister who has had the largest following. He is
not called the Chief Minister, but words do not matter; so long as -
the man who commands the majority of followers in the Council is
consulted it is all right. T think some of the discussion about a
provision in the Statute or elsewhere with regard to the appoint-
ment of a Chief Minister has been unnecessary,

Sir Chimanlal Setalvad : We have already occupied considerable
time in debating the various points that are before us, and I will:
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be as brief as I possibly can. X do not share the view to which
-expression has bepn given by my friend Sir Nawaz Bhutto; he drew
a very gloomy picture of the state of the Presidency of Bombay
:and if his picture is true it is really a plea for abolishing all trans.
ferred subjects, scrapping even the Montagu-Chelmsford Reforms
-.and going back to autocratic government.

. Fortunately, however, the picture drawn by him in my humble
view, is not correct at all, and though I do not say for a moment
- that there are no difficulties, it is not for us unduly to exaggerate.
_them, and to say that this or the other thing cannot be done. Con-
:siderable . discussion has taken place on the question whether law
-and order should be transferred or mnot. Various doubts and
-anxieties have been expressed. It has been suggested that the
department of law and order should remain with a non-official
aninister, that the police should be in the hands of a neutral
-authority—I do not lmow exactly what was meant by that—and
Lord Zetland expressed anxiety with regard to the state of things
in Bengal, and doubts as to the desirability just yet of transferring
law and order to ministers responsible to the legislative council.
But I implore him and all the members of this Committee
seriously to consider that, while you are doubting and hesitating
whether Hindu or Muhammadan can be trusted properly to ad-
* minister law and order, events are marching fast in India, and if
you continue to hesitate and to doubt and to weigh this and the
-other, take heed—I am saying it in all seriousness—if there is no
Teal transfer of power there will be in a few years no law and order
left in India to administer, and you will have to go on administer-
ing the country by force. You have to make your choice. There
‘may even be mal-administration for a time if you transfer law and
order, but the choice you have to make is as to whether you will,
80 to speak, in the hope and expectation and firm belief that ulti-
‘mately, when responsibility is thrown upon the people, things will
-come all right, act according to that faith, or whether you are
going to take the alternative of disturbing law and order continuous-
ly, not in one Province but in the whole country, and carry on rule
with armed force. Sir, I say this with all seriousness, and with
-all emphasis, not by way of any threat, not by way of trying to
frighten anyone, but I say it because I feel deepl{ about it. I
- feel convinced as to the truth of what I am saying, looking at the
events which were happening in India while we were there, which
-are still happening after we have come here, and which are bound
to happen unless the British Government are prepared to do some-
-thing big that will arrest the imagination of the people and bring
them back from the ways in which they have travelled, putting
“before them something which they think is worth working for.
Unless you do that, things to my mind are hopeless, and I say this
in all seriousness, I, who have always been a supporter of law and
-order, who have always been, as we Liberals have been, reasonable
supporters of Government, we who have surrendered large incomes
in order to take up and work for reforms, we who know the people,
-we. who know the conditions obtaining in our Presidencies—I say
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that I warn you again that if you go on tinkering like this, hesitat-
ing and doubting whether this can or cannot be trusted to the
Indians you are committing the greatest blunder in history. I
will pass on.

As regards law and order, look at the state of things in Indian
States like Hyderabad and Kashmir. In Hyderabad 90 per cent.
or more of the population is Hindu. There is a Mubammadan
ruler, a Hindu chief minister, and law and order is administered
there by the Muhammadan ruler and a predominantly Muham-
niadan cabinet over a 90 per cent. Hindu population. Is there any
trouble there? In Kashmir we have the reverse position. There
we have a Hindu ruler, with a very large proportion of Muslim
subjects. Law and order is administered by members of one com-
munity though that community is a minority in the Province. If
you once throw responsibility on the shoulders of the Indian
ministers I do not see why there should be any trouble there at all.
Therefore I appeal to you to put the utmost confidence in the
Indian, if you are going to trust him with self-government, and
see what happens. I assure you, you will not be disappointed.

Coming to the various other subjects about the overriding
powers of the Governor, I submit that if you have full autonomous
government in the Provinces, you cannot have vested in the
Governor the present powers of interference. For instance, at
f)resent he has the power of certifying any bill or law which the
egislative council has rejected. He has the power to restore any
grant which the legislative council has thrown out on the presen-
tation of the budget. That power acts in a very vicious manner.
It makes the legislative council irresponsible, it makes the execu-
tive also irresponsible in & sense. Let us say that the question of
a particular grant or a particular bill is put before the legislative
council, the council, if 1t has some grievance, may throw out that
particular proposal irrespective of its merits, because it is full
conscious that this will not bring the government to a standstill,
and that the Governor will restore it. But if they knew that when
they threw it out the respomsibility would be upon them and upon
their ministers to carry on the administration, they would think
twice, thrice and many times before they threw out any grant
except on its real merits. The present power of restoration of
grants engenders irresponsibility in the members of the council,
because, as I have pointed out, they are gure that whatever pranks.
they play, the King’s Government will be carried on. There is
the power of restoration, and they know full well that it will be
restored. Therefore I submit that those powers of restoration of
grant and certification should go. The powers vested in the Gov-
ernor under Section 52 (3), in which he is entitled to take action
contrary to the advice of his ministers should also go. I quite
admit that if there is breakdown in the constitution or if the-
tranquility and peace of the Province may so require, he may be-
given certain powers circumscribed by proper conditions.

~ Then, in this connection, the question of Second Chambers has-
been put forward. In my humble view it would be a great mistake
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to institute Second Chambers in the Provinces. e have the
«considered opinion of a majority of the local government against
the institutions of Second Chambers. If you institute Second
‘Chambers you produce occasions for conflict and strife, and instead
-of smoothing the work of administration you will create difficulties
" ‘where none exist at present. Some members suggested, very dis-
interestedly, that a Second Chamber will be a very good thing
for the protection of minorities and other interests. I fail to see
how the Second Chamber is going to protect the minorities, and,
as has been pointed out already, you will have immense practical
difficulties. What is the Second Chamber to do? Is it to have
<o-ordinating powers, and the same sort of powers with regard
to the budget as the lower house? If you do that, you immediate-
ly put both Houses in conflict. Are they to have a co-ordinated
voice in every matter considered by the legislative council? It
would be very difficult in practice to adjust the relations of the
two Houses, and occasions for conflict would be created where at”
present none exist,

Then with regard to the suggestion about the Chief Minister,
1 have carefully heard what has been said against it, but I still
hold to the view that the best system is to have a chief minister
who recommends to the Governor the names of his colleagues.
No doubt the Governor, if there be special reasons for not accept-
ing his recommendation, must refuse it, but I do not see how you
are to have the principle of joint responsibility working unless you
have the chief minister. How can you put together three or four
individuals who are not of the same mind and are selected by the
Governor independently of each other? How are you to get them
to work with joint respomsibility? You must devise some system
by which the ministry brought together is one that will work in
common, and that can only be done by following the ordinary
procedure adopted in these matters. The Governor sends for the
Ppersons having the largest following and asks him to undertake
the administration and suggest to him the names of his colleagues.

. Then, Sir, a lot has been said about minorities and their pro-
tection, that a certain provision should be statutory or a conven-
tion, or that some other method should be taken. May I appeal
1o all the members of this Committee that we should not complicate
the issues before us by going into the question of minorities. The
question would include their proportion in the councils, their
‘places in the cabinet, in the services, and all the various safeguards,
-and this question is going to be considered by a special Minorities
Committee. - All these questions will have to be considered in a
Committee with other people who are not here to-day, but who
are interested in the question. As some members know, there are
conversations proceeding on these very subjects between the people
who are working with regard to Hindu and Muslim minorities and
other questions, and it is very likely—I hope it will be so—that
these questions will be satisfactorily settled by mutual agreement.
‘Therefore let us mot complicate the situation by discussing piece-
meal the question of minorities as regards the Provinces. The
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question has to be looked at as a whole for the whole of India.
Let that subject be considered comprehensively by the special
Minorities Committee which must deal with all these questions,
their place in the Cabinet, in the services, in the legislative
councils, and other analogous questions. I beg of you to leave that
question to be dealt with by that committee where all these con-
siderations and many more may be considered, and some proper
solution reached. :

Raja of Parlakimedi : T rise to offer just a few remarks in favour
of second chambers. The institution of second chambers through-
out the Indian Provinces, I feel, is very necessary. The Provinces
are vast, their population huge, their interests varied, and in many
Provinces these interests clash with ome another. Not long ago
in my Province an attempt was made by the party in power to
deprive certain owners of property of rights which they had held
hereditarily for ages, and had it not been for the support which
those who were threatened received from the .Central Government,
legislation would have been carried of a very drastic nature with
disastrous effects. India, like other parts of the world, has vested
interests which are subject to attack, and unless there is such an
amount of safeguard, the minority community run a great risk.
The democratic system of government is, after all, an experiment,
simply grafted upon the oriental mind, and countries 'that
have worked the democratic system of government for long
Eeriods have found the necessity of continuing second cham-

ers. It is necessary for India to have, for the time being,
if mnot for ever, second chambers. These need not be entirely
for a certain section of the land interests. The land interests
in India have never tried to deprive others of their posses-
sions or to encroach on their rights. Their ideal has been
always to be useful to others and to further the advance of what-
ever comes under their control. It is the principle of the landed
interest to-day also to see that, while seeking protection from
encroachments on the part of others, it should not itself be a stum-
bling block-in the way of other interests coming into the Second
Chamber. In addition to the land interests, there are other
" interests, which also I have had occasion to study, and which

have been rather neglected by legislatures in certain Provinces.
If a Second Chamber were instituted which should include
commercial interests, the land interest, and also the services,
together with people of long experience, I am sure it would
be a very desirable institution to hold the balance equal, and
also a source to which minorities and vested interests could look
for protection. '

Nir Cowasji Jehangir : Since this question of an official minister
has been raised by so important a member of this Committee as
Lord Zetland, I may be allowed to say just a few words.
Lord Zetland has agreed to the transfer of all departments, but from
his experience in Bengal he has come to the conclusion that law

and order should be in the hands of a man who is neither a Hindu
nor a Muhammadan. :
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. Lord Zetland : T did not say that this should necessarily be so,
but that there should be a discretion.

Sir Cowasji Jehangir: 1 stand corrected. Lord Zetland thinks
that there should be an opportunity for the Governor and the chief
minister to appoint to this post a man who is neither a Hindu nor
a Muhammadan, and in orger to do that he has suggested that an
official should be a minister. I understand, therefore, that his
suggestion amounts to a possible safeguard with regard to law and
order. 'Well, Sir, we have heard a good deal from other members
as to the success with which Indians have administered the depart-

-ment of-law and order in several Provinces. I am quite prepared
to admit that these Indians had been- members of the Executive
Council. T understand that some Englishmen who have had ex-
perience in India may feel some hesitation on this subject, but
Lord Zetland has given us an example to illustrate his point. He
is apprehensive of adverse criticism of even just and honest con-
clusions and actions, and of the effect which this might have upon
the morale of the police. May I point out that since Lord Zetland
left India we have heard not a small amount of criticism of English
members of Government all over India holding the portfolio of law
and order. Such criticism has not come only from Hindus and
Muhammadans, I venture to suggest that it has also come from
members of his own community, and sometimes I even believe it
is a truism to say that a man holding the portfolio of law and order
cannot do anything that is right to-day, and it follows absolutely,
as day follows night, that he 1s going to be criticised. I am afraid
I cannot admit the argument that criticism of even justifiable
actions on the part of the Minister, whether a Hindu or a Muham-
madan, would affect the morale of the police. If that were so, the
police would have very little morale left by now.

‘We have heard that the police have stood up to the great task
which has been placed upon them with conspicuous loyalty to their
Member and to the Government, and therefore the main argument
which it seemed to me Lord Zetland put forward to support the

.Governor or the Chief Minister appointing an official does not
really bear examination.

The second argument was that if he were a Hindu the Muham-
madans might criticise; if he were a Muhammadan, the Hindus
might criticise—the old communal question. But to-day, with an
Englishman holding the portfolio of Law and Order, it is both
Hindus and Muhammadans who criticise him! He is accused
to-day of siding either with the Hindus or with the Muhammadans;
he is sometimes accused by both for other reasons. Therefore in
critical times, in times of difficulty and of communal tension,
whether you have a Hindu or whether you have a Muhammadan
or whether you have an Indian who does not happen to be either
a Hindu or a Mubhammadan, I am afraid he will be criticised and
his just motives will be impugned. You are not, therefore, going
to get over that difficulty by suggesting that in such times it would
be an advantage to have an Englishman. I firmly believe that in
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these critical times it is a distinct advantage to have an Indian—
a distinct advantage,

Sir Chimanlal has very eloquently appealed to you all in the
name of both England and India, and I need not add to that
appeal. I would ask you to go forward with courage and, if you
- have any apprehensions, to choose the lesser evil. We who have to
suffer, we who will lose most in India by disorders, by anarchy, by
terrorism, we are prepared to take our courage in both hands.
Many of us, who five or ten years ago would have hesitated to hand
over Law and Order to a Minister, are not only prepared to do so
now, but urge and advocate that it should be done for our own
safety, and in the name of the connection between Britain and
India. :

I must just say one word about the question of the Chief Minister.

Chairman : Did not you give us that the other day?

Sir Cowasji Jehangir: Yes, but when you were absent Sir
‘Ghulam Hussain mentioned that I had asked for a Statutory pro-
vision. I did not ask for a Statutory provision for a Chief Minister,

Str Ghulam Hussain Hidayatullah: Then we both agree.

Sir Cowasji Jehangir: 1 asked that the matter should be dealt
with in the Instrument of Instructions to the Governor.

Sir Ghulam Hussain Hidayatullah : T said the same thing.

Sir Cowasji Jehangir: There is a difference, and I really can-
not see why there is all this objection. There are only two alter-
natives; either the Governor chooses his Ministers with the advice
of one or two prominent elected members of the House, or one
prominent member picks out the names of the Ministers for the
approval of the Governor. The Governor will have the right to
disapprove of any name, and he will have the right also of carrying
out the directions he may be given under the Instrument to see
that minorities are safeguarded. The great advantage of having
a Chief Minister who will choose his own men and get them
approved by the Governor is that there will be joint responsibility.

Sir Ghulam Hussain Hidayatullah : Without a large party at
its back. :

Sir Cowasji Jehangir: We have heard about the Governor’s
overriding powers, and I want to ask a question about that. A
good deal has been said about Second Chambers. Is it open to us
on the present occasion to raise the question of the life of the
Executive, as to how many years the Executive is to last and as to
the circumstances under which a vote of censure can be moved, or
does that come under a separate head?

Chairman : 1 have already announced that I do not see how you

can separate any of these (lluestions from the composition and
constitution of the Provincial Executive. .

_ Sir Cowasji Jehangir: Under those circumstances it is a new
issue altogether that I propose to raise, and I am afraid I shall have
to deal with it. If it does not come under this head I will resume
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my seat, but if you rule, Sir, that it does come under this head
I shall have to deal with it, because it has not been touched on yet.

The life of the Executive, I presume, will be the same period
as the life of the Legislature; if the Legislature is to have a life
of four years I presume the Executive will also have a life of four
years unless it is turned out by a vote of censure or by the rejection
of a Bill or grant which the Executive considers of such importance
that it chooses to tender its resignation. I think we must consider
by what majority the House can pass such a vote of censure. We
have heard a good deal about the desirability of stability; we have
~ heard a good deal about the groups that exist in the Legislatures in
India, and there is genuine apprehension in the minds of some that
a Ministry under certain circumstances may undeservedly be turned
out. Therefore, to give some stability to that ministry, it is neces-
sary to consider ways and means. On that account I am one of
those who believe that it would be advisable to provide in the
Statute that no vote of censure should be carried without a two-
thirds majority. That will give the stability which is wanted to
the Ministry and which will help us and help those members of
the British Delegation who are so anxious to provide stability by
the overriding powers of the Governor..

I am not in favour of those overriding powers of the Governor,
because our experience of dyarchy has shown that these overriding -
powers are often made use of on occasions which the originators
and authors of the legislation never intended. I do not wish to go
into details, but we have had experience of that and therefore,
anxious as we are to have as little interference as possible from the
Governor, and anxious as we are that a Ministry should be stable,
I think it advisable that this suggestion of requiring a two-thirds
majority to turn out a Ministry by a vote of censure should be
considered. I would even go further and would be prepared to
consider a definite life for the Ministry, as in America, say three
or four years, and have a Ministry which cannot be turned out for
three or four years.

" Mr. Zafrullah Khan: Also at the Centre?
Sir Cowasji Jehangir : I am not talking of the Centre but of the

Provinces. _

Sir Chimanlal Setalvad: Then it is not responsible to the
Legislature. '

Sir Cowasji Jehangir: It is in a way, and I should have it
appointed not by the Governor but by the Chief Minister in con-
sultation with the Governor. I would suggest for the consideration
of the sub-Committee that for the stability of the Ministry we should
have these two provisions. I am not going to be dogmatic on the
question, but since no one has alluded to these very important
matters, and since under your ruling, Sir, they fall under this head,
it has been my duty to place them before you for consideration.

Chairman : It is time for us to adjourn. I have some half-
dozen speakers still on my list, and I think you will agree with me
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that when I have exhausted those on my list I should try to give
vou what I conceive to be the sense of the Committee on the various
points which have been discussed. I think we shall all agree that
we cannot go round the table again; at least, I hope so. I have
given a fair amount of latitude, and I hope that by about noon to-
morrow I shall be able to sense the feelings of the sub-Committee
on several of the points. If I feel satisfied that any point requires
further discussion I shall separate it from the others and suggest
that we discuss it a little further. We will hold two meetings
to-morrow, at 11 a.M. and 3 p.M.

(The sub-Commattee adjourned at £45 p.m.)

ProCEEDINGS OF THE FoUurRTH MEETING OF SUB-CoMMITTEE No. I1
(ProvINCIAL CONSTITUTION), BELD ON 9TH DECEMBER, 1930.

Sir Robert Hamilton: Mr. Chairman, the subjects which we
have been discussing in this Committee have been very fully discuss-
ed in detail and I do not propose to deal with them at all in detail ;
but I thought that perhaps the Delegates from India particularly
might desire to have an expression of opinion with regard to one
or two of the points from another member of the British Parlia-
mentary Delegations.

I should like to say at the outset that I think we must remember,
having regard to the discussion which has already taken place,
that in the matter of the transference of law and order we have
not at all considered what the relationship of the Provinces to
the Centre will be, and it might from some aspects have been more
«desirable if we could have carried on our discussions here having
some knowiedge of what that position was likely to be. I only
mentioned that in passing because it is a very important point
which we shall have to bear in mind, ‘ -

With regard to the heading which is entitled: ‘. Provisions
to safeguard the administration of law and order,”” which we are
considering, I may frankly say at once that I consider the best
safeguard that can be given is the fullest responsibility that can
be placed on the Mimister. From whatever point of view you
may regard it, responsibility must be the final and ultimate test,
and if a Minister cannot pass the test of responsibility he cannot
pass anything. Now, having said that, I should like to say, a word.
or two with regard to the official Minister. It is obvious from the:
views which I have already expressed that I, in company with
many of those who have already spoken—I think almost all who
have spoken—feel that there are very great objections to an official,
Minister being included ina Cabinet on which there ought to be a
joint responsi%ility, because the inclusion of such a Minister must -
1nevitably go to weaken the joint responsibility of the Cabinet.
But T should like to say this, that we have got to bear in mind
that there may be difficult circumstances at the starting of the
new scheme. e should as realists keep that before us. 'We want
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to see the new scheme a success and we should not take any step
or do anything which might impair a fair chance of success.  That
being so, I would not rule out the possibility of a Chief Minister
asking to include an official in his Cabinet, particularly at the
start. It may be nécessary and I would not rule it out. But
I am inclined to think that in the course of time the necessity,
if such a necessity should exist, will lapse, and less and less will
it become necessary for a Chief Minister or a Governor to go out-
side the ordinary elected members in order to form a Cabinet.

Now as regards the non-official Minister, to the same extent
we, with our long experience in this country and with the great
reserves that we have to call on, still feel it necessary sometimes
-to go outside the elected members and get a non-official to help the
Government. I would not rule it out. We do not do it as a rule,
but I would keep it as a possibility, especially when you remember
the difficulties that you may have in starting the new scheme,

Now, when we come to the relationship of the Chief Minister
and the Governor, in the same way I would say: do not make
too hard and fast rules which may tie the hands of the person
who has to start the machine at the beginning. I look to the
Chief Minister inevitably eventually as being the person who will
be called upon to select and form a Cabinet; but at the start it may
be difficult; there may be very great difficulties in the way; there
may not be a man sufficiently outstanding; there may be all
sorts of personal difficulties in the way. Therefore I would only
say: Do not make too hard and fast a rule at first which may tie-
the hands of the Governor in choosing a Cabinet. It is inevitable-
to my mind that as years pass by the most important man definite-
ly becomes Chief Minister; he selects his Cabinet and he advises
the Governor. As that is the inevitable role which I think must
be followed I would not do anything which would hamper the
machine at the start by tieing the Governor’s hands too tightly.
As regards his overriding powers, I think overriding powers such
as may be reserved must be very very strictly defined and very limit-
ed in use; and again they will lapse in practice. It is astonishing
to think at this present day what enormous theoretical powers the
Crown in England has; but they have lapsed in practice because
the responsibility has been a success. The more that responsible
Government becomes a success the less necessary will be all the
additions or safeguards so-called that are put in at the start. I
do not think I need say anything further on that point. .

I would just like to say a word in passing on the question of
two Houses or one. We in England are accustomed to two Houses
and we prefer it; but because we prefer it in England I do not
think that should rule out anybody else who prefers one House
‘having one House. There has been a very great difference of
opinion expressed in India in different Provinces as to whether
there should be two Houses or one. I would make no uniformity ;
if one Province wants two Houses let them have it; if a.nother Pro-
vince wants one House, let them have it. I would have it embedded
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in the constitution that if they like afterwards they could change
it and go from two Houses to one House if necessary. ‘I do not see
any vital reason why we should have uniformity in this. Condi-
tions vary in the different Provinces; it may suit the circumstances
of one Province to have two Houses and of another Province to
have one House. Therefore as far as I am concerned I would leave,
that entirely open to the choice of the Provinces. All through as a
general rule I would suggest that we should avoid any rigidity in
framing the constitution at the start. 'Where it is necessary to have
saleguards let them be in the nature of reiglu_lations and instructions
which can be easily altered. It is very hard, as you all know, to’
alter anything which is once put in a Statute but it is very much
easier to alter things which are put merely in Instructions. Having
regard as I said just now to the great diversity and variety of circum-
stances in India, why should we worship a fetish of uniformity?

Finally may I say that when we are building, or attempting to
build—and I hope we shall be successful in building—this enor-
mous structure, we should be very careful to see that the foundations
are of the firmest. It is my belief that the firmest foundation on
which you can build is responsibility. If you build on those firm
foundations, never mind your scaffolding which is necessary when
the building is going up but when the building is finished the
scaffolding can come down.

Mr, K. T. Paul: Mr, Chairman, as I am the first Indian
member you are pleased to call upon to speak this morning, may
I have your permission to say a word regarding a matter which
is uppermost 1n the minds of most of us, I take it, regarding the
incidents that have happened in Calcutta. I believe, Sir, I am
expressing the view of my colleagues when I say that we have heard
that news with great horror. Here a number of young men, three
young men I believe, entered the chief Secretariat buildings with
arms and shot down in cold blood officer after officer. We have
come here for a settlement of the affairs of India which would
make such a thing as that impossible, and the atmosphere provided
by an incident like this is the last thing that is desirable. I do
trust that public opinion in England will realise that those who
are responsible for acts of this sort in India are a group which does
not represent either the nationalist feeling as a whole or any of
those whom we represent here.

At the same time, Sir, I feel it my duty to say that the way to
make that impossible is by not mere{y—I say not merely because
it is inclusive—estiffening the processes of control by the Governor.
There should be no one in his common sense who would ask for
anything else. At the same time I feel it my responsibility to
state here in unmistakable language that some of the actions of the
Executive through the police, recently particularly, have no doubt
been the immediate cause of provocation for such senseless acts as
these. Therefore I trust and hope and plead and beg His Majesty’s
Government to see if it will not be possible to carry on the most
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- rigorous and firm administration without having recourse at the
same time to those excesses which are so often unjustifiable and in
my view, speaking as an'eye witness, s0 often brutal and immoral.

Sir, permit me to revert to the subject on hand, the making of
a constitution. 1 am speaking as an amateur come for the first
time into the arena of politics. It seems to me to be somewhat in
the nature of filling a cross-word puzzle: the filling of any one
House depends so much upon the way in which the other Houses are
being filled. TFor instance, referring to the particular point and
the only point I want to speak on this morning, namely the Second
Chamber, the way in which I should answer that question as to
whether we should have a Second Chamber or not depends to a
very large extent as to how the other Houses are going to be filled.
If the relationship between the Central Government and the
Provincial Governments is one way, then a Second Chamber would
not be necessary; if the powers of the Executive and the make-up
of the Seccnd Chamber are in another way, then a Second Chamber
may be allowed or may be necessary. So that it is extraordinarily
difficult, particularly to an amateur like myself, to come to a
definite conclusion as to whether at this stage a Second Chamber
is desirable or necessary, -
. But I still see very clearly one or. two things which it is my
duty -to state here so that there may be no mistake about it. It
has been argued that a Second Chamber will be necessary for the
protection of minorities. Sir, in regard to a small minority like
mine most of the things which are considered to be grievances
arise not in the course of legislation but in the processes of adminis-
tration. In regard to the prevention of such acts which are con-
sidered to be grievances or in regard to remedying them after they
have taken place, I do not see how any good can come from a
Second Chamber, I am speaking subject to correction; if it can be
shown that a Second Chamber will really prevent administrative
deviations or will be able to correct administrative deviations after
they happen, then I am willing to vote for it; but so far I do not see
how it can be so. Even as regards the interests of the landed aristoc-~
racy in the country it seems to me that the argument directed from
that angle is also on the assumption that the Second Chamber will be
made up in some way which will give perpetually to the landed
aristocracy a place of security or dominance in that House. On
the other hand, so far as I can see the trénd of political develop-
ments in the country, I can only forecast that the real security for
the landed aristocracy, or of industry, capital, high finance and
commerce, or any such special interests, consists in making its
case in the one Chamber which is popular and in carrying the
good will of that Chamber in regard to their interests. It is there
where all the interests are represented, where labour is represented
as well as capital, where the peasant is represented as well as the
landlord, where all the communities are represented and not merely
the small minorities; it is there that on principles of good govern-
ment, high policy, mutual understanding and generosity, each
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apecial interest is represented and should carry the convictions of
the whole House.

In addition to that, the steady development of democratic ideals
in the rising generation will render a Second Chamber a constant
irritant to them. Your Swarajists of the future will fasten their
tecth in the Serond Chamber and either ask for its ubolition or
work for its emasculation to such an extent that anything that 1s
expected of it wiil become impossible of fulfilment. :

All T have been saying with regard to a Second Chamber
depends on how it will be constituted. 'We have not been told by
anybody what scheme there is. Almost everyone who spoke here
yesterday spoke about a Second Chamber, but it seemed to me
everyone spoke with a mental reservation and assumed there would
be a full dress debate about it. There was no attempt to discuss
how it should be constituted and what its powers should be with
reference to the Lower House or with reference to the Executive:
for instance, whether the Executive should be responsible to it or
not, and if so to what extent. I do hope, Sir, that when you sum-
marize the discussion with regard to all the points at the end of
our session this morning you will still allow some time, either
this afternoon or to-morrow, for a full dress debate on the Second
Chamber, when someone who has convictions about it will be able
to make us visualize the whole story of how a Second Chamber is
to be constituted and what its various relations will be. Meanwhile
I do not see how a Second Chamber can be a protection to my
minority or to any special interests whatsoever. '

Mr. Zafrullah Khan : In view of the fact that yesterday mornin
you, ‘Sir, were pleased to enlarge the scope of the discussion an
were pleased to direct that members may express their views on
all the sub-heads included in Ttem 2, I will, with your permission,
add a few observations to those which I submitted on Friday last.

The views pui forward by the Marquess of Zetland have been
already submitted to a considerable amount of criticism and dis-
cussion. I believe it is the just due of his great personal ability
and experience that the views put forwarf by him should be
submitted to minute and careful examination in order to see exactly
what his apprehensions are and whether the suggestions put
forward by him are likely to meet those apprehensions; that is to
say, in practice how will his suggestions operate, and will they
obviate the dangers which he apprehends may arise in case -there
were no such reservations in the constitution as he proposes.

Now, I must confess that I found myself a little unable to follow
in complete detail the exact suggestions put forward by His
Lordship. He first started with the position that although in some
quarters it had been suggested that, with regard to some Provinces .
at least, the Department of Law and Order might be reserved,
he personally, while thinking there was a great deal of justifica-
tion for that view. was of opinion that the advantages likely to
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result from the reservation of Law and Order were far outweighed
by the disadvantages that would result therefrom. The first
position he took up, therefore, was that if there is going to be
any further transfer of subjects, it is proper that all subjects
should be transferred.- That being the first position, we want to

show to our people in India that we have agreed that dyarchy in
the Provinces shall disappear.

Then he went on to detail his apprehensions with regard to the
administration of the department of Law and Order, and there
are two positions which he took up. He was at pains to explain to

_ the sub-Committee that he was not of opinion that merely on
account of difference in race a British Minister or a British
administrator ef the department of Law and Order would be more
competent to administer the subject than an Indian. I do not

_ think there need be any apprehension that he intended in any way

to question the competence or the ability of an Indian Minister to
administer the department. He made two points, however, First

of all he said that a European as such would be likely to take up a

amore unbiased and neutral view of any situation that might arise,
and secondly he-said a European would not be subject to the
£ress'ure or coercion of members of his own community in the

egislature in taking or ip refraining from taking any measures
io cope with any particular situation that might arise.

. Let us consider for a moment whether the remedy suggested by
him would work.out as he said it might. He said he was not
confident the time had come when immediately the department of
Law and Order could be administered by somebody who was res-
ponsible to the Legislative Council. That is ratber in conflict
with the conclusion recorded on the first point.

Lord Zetland : May I correct the hon. member there? I did
not object to that; I quite agree that if a non-elected Minister is
brought into the Ministﬁy he shall be responsible to the Legislature
in common with his colleagues.

Mr. Zafrullih Khan: The position was that discretion should
at present be left to the Governor so that if on any particular
occasion he felt it was necessary to do so he might bring a non-
official non-elected person into the Cabinet, and that that non-
official non-elected Minister should, along with his other colleagues,
‘become responsible to the Legislature. So far as that is concerned,
I am not clear in the first place whether Lord Zetland advocated
that there should also be a discretion to include an official Minister
or not, and secondly, whether the non-official Minister who was to
be included should on all occasions be a European..

If the non-official to be included may be a Iindu or a Muham-
madan, his appointment is open to the same objections from the
. point of view of Lord Zetland to which the appointment of an
- elected Hindu or Muhammadan Minister would be. He would
be as much liable to pressure by members of his own community in
the Legislative Chamber as would be an elected member who is
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appointed a Minister. If, on the other hand, he is going to be &
European in all cases, I seem to recollect that when some member
suggested it would be possible for the Governor to select an elected
European member of the Chamber for the portfolio of Law and
Order, Lord Zetland took the view .that such gentlemen are gene-
rally members of the commercial community and can ill afford to
leave their business to take charge of the portfolio of Law and

Order. ‘

Viewing the situation generallf', whoever the Minister may be,
if he is responsible to the Legislature along. with his colleagues
then, along with his colleagues, he is subject to the same amount
of pressure from the Legislative Chamber in the administration
of his portfolio as any of his colleagues. The policy which he is
going to pursue will be a policy which has been approved by the
whole Cabinet; and, if that is so, it does not make the slightest
difference, if in reality you are going to enforce the doctrine of
joint responsibility, and if in fact and not merely in theory every-

ody, whether he is a European or a Hindu or 8 Muhammadan or
an Indian Christian or a Parsi, so long as he is inside the Cabinet,
is going to work as a member of a team and is going to take full
responsibility for all the measures of all his colleagues it does not
make any difference who is administering Law and Order.

The safeguard is there, and if by putting in a non-member
Minister or an official Minister you are seeking to give him, as it
were, a larger discretion and in some way invest him with immunity
from pressure from the Legislature, to that extent you will really
be reserving that department. It will mean that while you want
to show you are transferring it you are really wanting to reserve
it; and, whatever else you may do and whatever else you may
concede or not concede, I warn you of one thing: do not seem to
be doing a thing when you really do not mean to do it. If you
proceed in such a manner, any scheme of reform you put forward
is bound to be wrecked, because more than anything else we must
start in an atmosphere where the people of India will believe that
whatever seems to have been conceded has actually been conceded
and is meant to be conceded, and that when we say dyarchy must
disall))pear from the Provinces it does disappear, and that we are
not bringing in a camouflaged sort of dyarchy by reservations or
safeguards or whatever name we may give to them. ‘

The Marquess of Zetland asked what the safeguards are with
regard to the administration of Law and Order. There is no doubt
that a great deal of apprehension has been felt with regard to the
administration of this portfolio. One safeguard has already been
suggested by Sir Robert Hamilton, who has said that the best
saleguard is the fullest sense of responsibility of the Minister who
will be entrusted with the portfolio of Law and Order. That is
one safeguard—the natural anxiety of a man who is placed in that
position to make good. That anxiety would ordinarily override
any other considerations of a communal or other character by which
he might be likely to be influenced. That is one thing.
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Then in actual practice, as to the orders he should give or the
policy he should pursue, he will have the advice of the permanent
staff of the Police Department; naturally all proposals and so on
will come to them. There is also the doctrine of joint responsi-
bility, which means that matters of policy will always be discussed
by the Minister with his colleagues, and a certain policy settled
which he will be bound to follow. Then there is almost unanimous
agreement that there should be some sort of overriding power of the
Governor ' in the Department of Law and Order, and that is a
safeguard. If, nevertheless, an apprehension is felt that a
situation may suddenly arise with regard to which orders have
1o be given, and that that requires that somehow the matter should
be so circumseribed that no one should .be able to take independent
action, I anl afraid that if that argument is followed to its logical -
conclusion it would mean that no Indian should be employed in
the Police department at all, because often the first action to be
taken has to be taken by the Superintendent of Police of the
district where the occurrence takes place, or by the District Magis-
trate of the district and the higher Police officers, If you argue
that no Hindu or Muhammadan is capable of discharging his duty
impartially in a crisis like this, it is an argument that no Hindu

_or Muhammadan should be employed in the Police force at all.
By the time the matter reaches the Minister it has become a
-question of policy and not of giving instructions as to what should
be done in a particular emergency, which is not the business of a
Minister in any department. There will be these safeguards.
The Minister will have the advice of the Inspector-General of
Police and he will have an oppertunity of discussing matfers with
his colleagues, and then, in pgrave matters, the Governor can
interfere. I think sufficient safeguards are thus provided and that
the apprehension of Lord Zetland that the time has not come when
you should really transfer Law and Order to the control of the
Legislature is not well founded.

The second topie on which I wish to submit one or two observa-
tions is that of Second Chambers. With regard to this I agree
entirely with what has fallen from Sir Robert Hamilton, namely,
that each province should be allowed in this matter to express its
views, and if some provinces desire that Second Chambers should
be set up in their Province those Second Chambers should be
established; in other words, the recommendation of the Govern-
ment of India on this matter should be followed. Those Provinces
which have asked for Second Chambers should be allowed fo have
them, to begin with at any rate, with power to do away with
them if experience shows that they are not fulfilling any useful
purpose. Other Provinces, which have definitely said that they
do not want to be saddled with Second Chambers, should not be
forced to have them, although I think even there power may be
given that if, after experience, they think they ought to have
them_ they may be able to pass constitutional legislation and ret
them up. ' :
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I do not think the matter can be carried any further so far as
the constitution of these Second Chambers is concerned, and so far
as my own Province goes, the people of my Province have not
asked for a Second Chamber. The Legislative Council has not
.asked for it; the Provincial Committee said they did not want it;
the Provincial Government have said they do not want it, and the
Government of India has said that it need not be set up in the
Punjab. I wish it to be noted, therefore, that so far as the Pun-
_jab 18 concerned from no quarter has the demand been made for a
Second Chamber in that Province. -

The third matter to which I want to refer is one to which.
allusion was made yesterday by Sir Cowasji Jehangir. Dealing:
with the question of what he described as the life of the Executive,
he was of opinion that, having regard to the peculiar conditions
prevailing in India, the Provincial Executive should if possible
be made 1rremovable during the lifetime of the Legislature, or, if.
it was to be removable, then it should be liable to removal only
by a vote of censure supported by a two-thirds majority of the
Legislature.

To that stggestion I have to take the strongest exception. If
yJou make the Provincial Executive irremovable altogether, there
18 an end at once of responsible government. What Executive
will consider the wishes of the Legislature in any matter if it
knows that however it acts it is not liable to be removed by the
Legislature? After all, the whole doctrine of constitutional res-
pousibility involves placing power in the hands of the Legislature
1o turn out the Executive if the Executive no longer possesses the
confidence of the Legislature. I do not think this suggestion
requires any detailed examination to be rejected.

The next suggestion is almost on a par with the first; that is
to say, it is suggested that a majority of two-thirds of the members
of the Legislature should be required before a Ministry can be
{egally censured and turned out. Let us look at the implications
of that suggestion. Would Sir Cowasji Jehangir, for instance, say
that a majority of two-thirds would also be required to reject
any grant included in the budget, or the whole budget for that
matter? If the budget could be defeated by a majority of one
vote and the whole machinery of government brought to an end,
it is rather illogical 10 expect that a mere vote of censure, asking
for a change in the Ministry, should require a majority of two-
thirds. If you allow the budget to be passed or defeated by a
majority of one, you are allowing a majority of one to do & much
bigger thing than merely censure the Ministry, and as a consequence
©of that majority of one the Ministry will have to go out; yet for
ahyoge of censure at any other time you require a majority of two-
thirds.

Secondly, you are making it possible for the Government to
select a group of ministers who command in the House the support
of one-third of the members. If they do that and are able to
maintain that support then they cannot at any time be turned out.

B. T. YOL. II. ’ D
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I do not know what sort of responsibility you are Bringing in, nor-
why Sir Cowasji Jehangir was so particular that the Governor:
must be a constitutional Governor, and that he must have a Chief
Minister who would select his own colleagues. If we want to-
make any change in the constitutional dectrine that a Ministry
can at any time be turned out by a vote of censure or of ‘‘ no:
confidence,”” subject to safeguards that it should not be a snatch.
vote or a vote which does not really represent the wishes of the-
majority, we shall be doing away with responsibility. I do not
think that the wishes of the majority should be flouted in this.
or any other matler. I am reminded of another safeguard in con-
nection with the stability of Provincial Cabinets which the Simon.
Commission recommended. They have suggested that the Ministry
should be turned out only on a vote of censure of which due and:
proper notice has been given—and with that I agree—but they
have also said that the salaries of the Ministers should be laid:
.down by statute and not altered except by statute. To that also-
I have no objection, provided that it means a Provincial Statute-
after the new constitution has come into force, but I do object
to it in other circumstances if it would mean that the question
of salaries was now to be settled by Parliament, and settled on the
scale at present operating in ihe Provinces. That would not be
equitable at all. Some Provinces have reduced the salaries of
Ministers already; others have not reduced them on the ground
that a revision was pending. In some Provinces the Ministers-
are being paid far more highly than others, although perhaps the-
responsibility in the less highly paid Provinces is the greater. I
would therefore suggest that any kind of safeguard in respect of
Ministers’ salaries should be embodied in a constitutional statute-
laying it down that within a definite period after the new constitu-
tion comes into force each Provincial Chamber shall be required to-
pass a statute fixing the salaries of the Ministers in that Province,
and if that is accepted by the Governor and passed into law, those-
salaries shall continue and shall not be liable to reduction by a:
vote in the Legislative Chamber, any alteration in them being-
brought about only by a subsequent Statute.

One matter has been mentioned by one or two members of the
Committee, but not pursued further, presumably owing to the fact
that it is not a matter with which the Statute can deal, though
it 1s of some importance in administration. It concerns the selec-
tion of Governors for the Provinces. We are aware that that is a
privilege of His Majesty alone. He can appoint whomsoever he
chooses, but certain conventions have in the past been followed
with regard to the appointment of Governors of different Provinces.
To the Presidencies ordinarily a British statesman or public man
from England is appointed, and to the other Provinces sotne mem--
ber of the I.C.S. We have therefore Provinces which have-
ordinarily British public men appointed as Governors, and Pro-
vinces which have ordinarily I.C.S. Governors. In this connection
again I think the position is going to be different under the new



93

-constitution. If tae doctrine of the real and complete responsibility
of the Provincial Executive to the Provincial Legislature is to be
enforced it is a logical conclusion that the Governor must be
appointed from outside the cadre of the Services. Otherwise the
position will be this, that a gentleman may be appointed Governor
of a Province who has for years served the Ministers in another
Department and been subject to their orders, If the Ministers are
.conscious all the time that any one of the Heads of Departments
in their Provinces may be appointed Governor over their heads we
really to that extent weaken their responsibility and make them
subordinate to the wishes of senior members of the I.C.S. from
‘whom a selection for the appointment of Governor may be made.

I generously and frankly concede that the distinguished band |
-of officers who have belonged to the I.C.S. in the past have rendered
‘enormous service, and so long as the Service continues we are
confident that those traditions will remain. It is no reflection
‘upon them to say that if Governors continue to be appointed from
‘the I.C.S. it will directly affect the sense of responsibility of the
Ministers and the Government. A Convention should now be
-established that in future Governors should be appointed from
-outside, either British or Indian statesmen, who shall not be
-members of any Service, '

Str Abdul Qaiyum : When I asked for permission to speak if
-was only on the spur of the moment, desiring as I did to make .a
‘few -comments, but after hearing the last two speeches I find that
:most of the points I wanted to lay before the Committee have been
;put forward in language better than my own. What has struck
‘me a8 & layman—not & constitutional lawyer—at the hearing of
the speeches yesterday is that there is no idea of leaving any
.powers with the Government. Everybody spoke of cutting down
the discretion of the Governor in every direction and leaving him
without any actual and practical powers in the administration of
the Province. If that is so, the thought occurs to me that we
‘might as well select a President, something like the President of a
‘Republic, and do away with the nomenclature of a Governor
.altogether. If there is going to be a Governor, and he is expected
‘to control the policy of the Province, he must have some sort of
-discretion to exercise in the administration of that Province when
ordinary machinery fails to run that Province efficiently. In
ordinary administration there will be some subjects which will be
left to the Federal Government. What remains must be left to
the local Council, and in this respect the Governor will have to
'gossess some sort of control in giving assent to legislation passed

y the Council or in certifying allotments in the Budget, and
g;rhaps some overriding powers in matters of an executive nature.
ithout those powers I do not believe that the Governor will be
‘worthy of his position. How far and elastic those powers should
be is for my constitutionalist colleagues here to define more clearly,
but from what I learned yesterday I gathered that no discretion
svas to be left to the Governor.
- D2
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The second point that struck me is that if we are going to do
away with dyarchy, and if the responsibility of the Ministry of
the future is to be joint, then any particular way of putting u
safeguards in the conmstitution will be practically bringing bal:ﬂ
the dyarchy. It will look as if we are still going to have the
dyarchy in one form or the other. I think it will be most advisable
if we can form a counstitution which will not give to the people of
India the idea that dyarchy is to be retained in some form or other.

There is another point which strikes me. It relates to the
suspicions and doubts in the minds of the various communities in
India with regard to one ancther. If we are trying to bring in
safeguards to give some sort of assurance to the people that they

“will be safe under the new constitution, I am afraid we ghall never

come to the end of framing that constitution, There must be some-
confidence placed somewhere between the rival communities in
that country. we are framing the constitution as if we were
lawyers of a rather questionable type trying to draw up a deed in
which there might be some loophole of doubtiul phraseology to
enable a way of escape later on. If we are framing our constitu~-
tion in that spirit I do not believe we shall proceed very far.
Even the dyarchy which we had in the last constitution was not
so bad in its legal form as it came out to be in practice. The
fault lay on both sides. On the Indian gide they thought there
was this dyarchy and that they were not going to be iiven any
real power even in the transferred subjects. On the other hand,
others were not allowing them the full amount of authority in
those subjects and the budgetary allotment which they wanted for
the improvement of those subjects. If it had only been worked
out in a better spirit perhaps that constitution would have given
much better resuits.

Many members of this Committee and of the Conference have
spoken on the sentimental aspect of the question, and I for one
would also appeal te the Committee not to worry themselves so
much with the techmnicalities of the situation, but to leave it to
-the good sense of the people who are being given a chance to take
part in the administration of the country with greater freedom
and responsibility in the future. I think it must be realised by
now that India is determined to take some real share in the admin-
istration of her affairs, and if that is the spirit of the Britisher in
giving Indians their future eonstitution, we need not be afraid
if the legal language of the constitution is a little defective here
or there. -

Dr. Ambedkar: In offering my remarks I will proceed in the
order of the ‘questions which have been circulated. The first
relates to the constitution and composition of the Executive. With
regard to the constitution of the Executive, it seems to me that
there is more or less agreement on two things, First of all, it is
agreed that the distinction between the reserved and the transfer-
red subjects should vanish, and that the Executive, instead of
being a divided Executive, should hereafter work as a unified
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Executive. It is true that Lord Zetland took some exception with
regard to the transfer of law and order. o

But as I understood him, his objection was not to the transfer
of law and order so much as to the necessity of providing in the
actual composition of the Executive itself some element whereby
an impartial individual who is neither a Hindu nor a Mubhammadan
will be provided for. I believe I have understood him rightly.
But if his objection is that law and order should not be transferred
at all, then I would just make two observations with regard to that
position.

My first observation will be that the argument on which he has
based his conclusion that law and order should not be transferred
secems to me to prove too much. 1t will always be the case that
in India as it is constituted there will be a Hindu or a Muham-
madan who will be in charge of that particular portfolio.

Mr. Joshi: Not a Christian?

Dr. Ambedkar : It may be, but I am taking these two com-
unities for the moment because they are important. ' It seems to
me that any argument which is based upon that fact is an argu-
ment which leads to a conclusion which will never enable us to
transfer law and order. Therefore it seems to me that that is an
argument which ought not to be adopted or accepted. It seems
to me also that the mnoble Marquess assumes that although a
Muhammadan or a Hindu will be in charge of the department of
law and order, he will be entirely subject to the whims of the
particular community to which he belongs. My submission, Sir,
is this, that that assumes that the future of pelitical parties in
India will be so constituted that they will be divided on religious
lines and not on the lines of political or economic differences. As
I view the situation it seems to me that in the future comstitution
of India the Executive will -be so divided. that we shall see less
of the religious and racial distinctions coming to the surface and
we shall find a Hindu Minister having a party and a following
containing a large element of Muhammadans, and a Muhammadan
Minister with a following of Hindus in his group. If that
happens, and I take it it is almost a certainty that it will happen,
I do not understand how, for instance a Hindu Minister who 1s in
charge of law and order could administer law and order in such a
manner as to offend the susceptibilities of a part of the group which
supports him in office. It seems to me therefore that the fears so
far as this particular aspect of the matter is concerned are rather
unfounded.

The second thing which seems to be agreed upon more or less
1s this, that not only should the Executive be a unified Executive
but that the responsibility of this unified Executive should be
joint and not several. With these conclusions, Sir, I agree, but
the points of difference that have arisen in the course of the debate
to which we have listened largely relate to the composition of the
Executive and it seems to me that there arise three different ques-
tions for our consideration in connection with the composition of
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the Executive. The first guestion is: should the Executive be
confined to members of the Legislature or should it be open to
individuals who are officials or non-officials and who are outside
the Legislature? The second question is: should it consist of
‘members of the minority communities? The third gquestion is
whether the Governor should have the responsibility of appointing
the Ministers himself or whether he should appoint the Chief
Minister and leave the matter of the selection of his colleagues to
that Chief Minister. '

* Now, Sir, on all these three questions my answer is in the affir-
mative. Personally, I do not see why t%e membership of the
“Jabinet should be rigorously restricted and confined to the members
of the Legislature. I also do not see why there should not exist
"some provisions whereby the Executive should not be made as
representative as possible of all the communities that are repre-
sented in the Legislature. Thirdly, regarding the power of the
Governor to compose his Ministry, it seems to me that we must
admit that it is his preoragative right fo constitute the Ministry
and that you must have discretion left to him in the matter of
selecting hig men. But, Sir, when I say that I answer these three
questions in the affirmative, namely, that the Executive need nof
be confined to the members of the Legislature, that some provision
should exist whereby different communities may be represented in
the Cabinet, and that the Governor should have left with him
:abundant discretion in order to form his Cabinet—I say when I
make these admissions I make them subject to one supreme condi-
tion. That supreme condition is that however the Executive is
composed, it shall abide by one fprinciple, namely that it shall
accept joint responsibility. If, for imstance, this principle of
joint responsibility is made obligatory upon the Executive, it seems
to mme that the importation of a foreign element into the Cabinet
will not be a disturbing factor as it is supposed to be. If, for
instance, the new-comer who does not belong fo the Legislative
Council comes inte the Cabinet and accepts joint responmsibility
along with the Cabinet, I do not see any reason why such a proce-
.dure should not be permitted. It was pointed out that it may so
happen that when a Ministry is censured and it goes out, the official
or the one who does not belong to the Legislature will remain
-while the other members of the Cabinet will go out; that when a
new Ministry is formed, he will be again tacked on fo the Ministry
and that he will be perpetually in the Council. It seems to me
with all respects that that is a somewhat fallacious view, becauae,
unless the members who are drawn from the Legislature to form
the Ministry are prepared to take him along with them and are
prepared to bear the responsibility of his actions, they will not
.consent to work with him; they will consent to work with him onl

on these terms, that he accepts their advice and they accept his
advice. If, for instance, a Prime Minister were so situated that
he could safely take an outsider into his Cabinet and at the same
timp maintain the confidence of the House, I do not see why the
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Chief Minister should be preveﬁted from having that privilege
accorded to him. . .-

In the same way, Sir, if, for instance, it was found possible
that the Governor should have powers to see that the different
minority communities are represented in his Cabinet, and if at the
same time it is made perfectly clear that whoever is appointed to
the Cabinet must accept joint responsibility with the others, then I
submit there is no harm in allowing this sort of thing. It seems.
to me therefore that the point which it is necessary to emphasize
is that the Governor may have the power which as I say belongs
to him as of right to compose the Ministry in any way he likes
provided that the Ministry does not violate in its operation the
principle of its being, namely, that it is to work on the principle
of joint responsibility.

Now the next question to which I will address myself, Sir, is
how best to achieve this result, how best to bring out a responsible
and unified Executive. It seems to me there are two ways open
to us. One way is to define in the constitution itself the character
of the Executive by law; the other is to leave to convention the
constitution 'of the Executive. Both these ways are adopted, as
you all know. we all know that in the Dominions of Canada, .
South Africa and Australia, responsible government of a wunified
character is entirely a matter of convention. Everyone of us
knows that in the Canadian Act or in the Acts of South Africa or
Australia the words °‘ responsible Government ’”” do not arise.
It is not even mentioned in the Canadian Act, as I found to my
great surprise, that the Ministers who are to advise the Governor
are to be members of the Legislature, although as a matter of fact
they are. On the other hand, as we know, in the constitutions of
Ireland, Malta and Rhodesia this is a subject which is not left to
convention, it is something which is incorporated in law. In
Ireland we know that the Prime Minister is a creature of statute,
the joint responsibility is also defined by law.

I therefore think that we shall have to make our choice between
the two, and in making the choice I for one would be guided by
two considerations. I fully realise that when a matter is left to
convention it is possible that the convention may be wrongly
worked, that it may be abused, and may be abused with impunity.
The danger of matters being left to convention in a country like
India seems to me to be greater because there are no parties in
India which have a keen eye on the way in which the constitution
works and we may have ministers less interested in working the
constitution in the right spirit than in maintaining their seats in
the Cabinet. On the other hand it seems to me that where matters
are defined by law it must necessarily take away all the discretion
that must necessarily be left to a Governor. In a country like
India where the political field with all its communal and racial
difficulties is an absolutely uncharted sea, it seems to me that we
must so contrive that sufficient discretion will be left with {he
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Governor. My concrete suggestion therefore is this, that joint
responsibility of the Executive should be prescribed by law and
that everything else should be left to the discretion of the Governor,
so that we shall have satisfied both the conditions: we shall have
provided that whatever responsibility there is is joint responsibility
and that the composition of the Executive is at the same time
not hampered. in such a manner that the communities which do
require to be represented in the Cabinet may be represented or that
the necessity which a Prime Minister may feel of having a non-
official, I mean an outsider, in his Cabinet is provided for. If av
do that, if we insist by law, not leaving it to the discretion of the
Governor, that the Executive shall be a joint Executive with joint
responsibility, I think all other matters may be left without any
fear of abuse to the choice of the Governor. ~

Now Sir, the next topic which I will take for consideration is
that of the powers of the Governor vis-a-ris his Executive. The
present relations between the Governor and the Minister, as we all
know, are defined in Section 52, sub-clause 3. That clause says
that in all transferred matters—and all matters will now be trans-
ferred, none being reserved—the Governor shall be guided by the
advice of his Ministers; and it adds a further proviso that if he
sees sufficient cause to dissent from the advice of his Ministers
he may cause action to be taken otherwise than in accordance with
that advice. With all due respect to those who framed that clause,
and they did it with the best intention of providing responsible
Government, I cannot help saying that this clause as it now stands
is a perversion of responsible government; it makes responsible
government a matter of convenience, a matter which may be
accepted and followed when it suits the Governor, whereas as a
matter of fact what we want is that responsible government should
be ‘a matter of obligation. If responsible government means
anything it means this, that in whatever action the Governor takes
in any field he has the support of a Ministry which has the confi-
dence of the House. That 1s a fundamental proposition which we
cannot ignore. It does not of course mean that a Governor must
always accept the advice of his Ministry; it leaves it open fo the
Governor to throw out the Ministry, to say he will not abide by
their advice: but then if the Governor chooses to differ from his
Ministry his obligation is not to act on his own initiative but to
find some other Ministers who will support his action. So that
the proposition is that at all times when the Governor takes action
he takes action which is in conformity with the views of Ministers
who have the confidence of the House. My submission therefore
is that this clause, namely Section 52, must be so altered as to
make it plain that unless specific provision is made to the contrary
by statute—there may be cases which I will come to a little later—
the Governor shall always act upon the advice of the Ministers.

Now Sir, I do readily agree that there may be cases in which
it is necessary to provide the Governor with overriding powers,
powers in respect to which he will not be obliged to follow the
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advice of his Ministers but will have the right of independent
action. Those cases are mentioned in paragraph 50, page 36 of
Volume 2 of the Report of the Simon Commission. The first is
that he should have overriding powers in order to preserve the
safety and tranquillity of the Province; secondly, he should have
overriding powers in order to prevent serious prejudice to one or
more sections of the community as compared with other sections;
and then lastly it mentions certain cases where the Governor may
have fixed upon him specific responsibility as apart from the respon-
sibility of the whole of the Executive, in which case it says that
he should also have overriding powers. ‘

With regard to these items wy first submission is this, that if
you are going to give the Governor power to override his Ministers
to preserve the peace, safety and tranquillity of the Province, it
seems to me you are taking away a very large part of responsible
goverument in the Provinces. After all, what we are striving for
1s that the Provinces shall be governed in all matters, including
even the peace, safety and tranquillity of- the Province, by a
-Governor on the advice of his Ministers; and, if you reserve powers
to the Governor to act contrary to their advice, 1t seems to me you
are to a very large extent nullifying the powers of responsible
government. I should not, therefore, give the Governor overriding
powers in a matter of this sort, unless some way could be found
whereby this large formula, which seems to me to eat.up the whole
situation, might be very narrowly defined.

Coming to the other question, namely prejudice to one section
of the community as compared with the others, my own view is
that although this is a very salutary thing my preference is that
such matters as are likely prejudicially to affect the interests of
any particular community should be governed by statute; it should
not be left to the sweet will of the Governor. I say that for this
very good reason. After all, a Governor has to keep in touch with
a Cabinet which is supported by a majority in the.Legislature.
He can never work at cross purposes with the Cabinet; the greatest
amity must prevail between them, and I am not sure the Governor
would always be so minded as to quarrel with a Cabinet which
represented a majority in the House merely in order to protect
a minority which, in his eyes, might not be very important.
Although, therefore, I agree with the underlying suggestion there,
I rather prefer that the interests of the minorities should be pro-
tected in a firmer manner than is suggested, and for myself I
should be prepared to delete this clause. '

Regarding the other items—3, 4 and 6—I agree that in cases
of this sort the Governor must have overriding powers, because
they are cases where he personally is made responsible for the
administration of those subjects. '

Coming to the next subject, the powers of the Governor vis-a-ris
the Legislature, 1+ will divide my remarks under three heads.
There is first of all budgetary legislation; secondly, ordinary
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legislation and thirdly, emergency legislation. The Governor
has to-day powers of certification with regard to the provision for
.reserved subjects, and that will necessari%y go with the abolition
-of dyarchy. Secondly, the Governor has authority to authorise
expenditure for the safety and tranquillity of the Province. It
seems to me that if you are going to leave questions of peace and
tranquillity to be settled by a responsible Ministry, the Governor
should not possess this power of authorising expenditure for the
safety and tranquillity of the Province. In the next place, he has
.the power of certifying Bills, which are of two sorts. He may
certify that a particular Bill which is being discussed in the
Legislature shall not be discussed because it affects the safety and
tranquillity of the Province, and he has also the power to certify
a Bill which is in the interests of the safety an«%J tranquillity of
the Province even though the Legislature may not desire to pass
it in the ordinary course. It seems to me both these powers should
:go; they will not be necessary in the future constitution of India.

. He has also powers of previous sanction; certain subjects have
to be previously sanctioned by him before they can be discussed,
and in my opinion this power should go.

Sir Ahmad Said Khan: Discriminatory legislation?

Dr. Ambedkar : That should be dealt with by Statute; I should
not léave it to the Governor. The Governor must have the power
of veto, and in view of the fact that there will be no Second Cham-
ber in those Provinces which do not want it, it is very necessary
that the Governor should have the power of veto. The Governor
to-day has also the power of returning a Bill to the House for
reconsideration. This is a very useful power which exists in the
constitutions of the various Dominions, and I think it should be
retained. The Governor has also power to reserve a Bill for the
consideration of the Governor General, and the cases in which
he should do so are defined by Statute. That is a matter, I think,
which might be more conveniently considered when we consider
the relations of the Provincial Governments to the Central Govern-
ment, but I should like to make one observation on this subject.
'We should endeavour so to contrive our Provincial constitution
that it will function independently, as far as possible, of the
interference of the Central Government in those domains which
have been transferred to its control. We must make a constitution
under which there will be no occasion for constant intervention
by the Central Government, either administratively or legislatively
by the reservation of Bills.

With regard to the question of safeguards for Law and Order
and for minorities, I have already stated that Law and Order should
be transferred, but I am prepared to make one suggestion, for
‘what it is worth. In cases of emergency, when Law and Urder
are being jeopardised, I suggest the Governor should have power
to pass orders finally, without respect to the advice of the Mimwstry,
regarding the posting and transfer of Police officers. I think that
is very necessary; it is essential.
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Sir Cowasji Jehangir: In case of emergency only?
Dr. Ambedkar: Yes, but not in other cases.
Mr. Paul: Not in normal times?

Dr. Ambedkar : Not in normal times, no, but in cases of emer-
gency when a riot has taken place or a disturbance has occurred,
1t is very necessary that an impartial officer like the Governor, who
is not swayed by what is happening in the Cabinet, should have
the ultimate power to see that people are not transferred from one’
place to another to suit one community or the other community
when a riot is actually proceeding. It seems to me that gives him

sufficient power for the purpose of safeguarding the administration
of Law and Order. :

With regard to the question of minorities, it was suggested by
some speakers that a Second Chamber would afford protection to
minorities, and my friend Mr. Wood threw out the suggestion that
I had not carefully considered the position of the Depressed Classes
in relation to a Second Chamber. T should like to assure my
friend that I have given the matter most careful consideration,
and I thoroughly agree with my friend Mr. Paul that these Second -
Chambers, far from being a protection to minorities, will be really
millstones round their necks.

There is one subject I did not touch on before, but which I
should like briefly to mention now, namely, the relation of the
Governor to his Cabinet. Should he preside over the Cabinet as a
matter of right or should he not? Should there be the system
which prevails in this country, where the Cabinet holds its meetings
without the King being there, and if so what should be the means
of communicating the results and decisions arrived at by the
Cabinet to the Governor? I do mot know if that arises on 'this
item; if it does not, I will not waste time in discussing it.

Chairman : We have generally discussed the whole question, so
that if you desire to continue I shall not object.

Dr. Ambedkar.: In that connection I want to say one thing,
The Simon Commission has suggested that a Cabinet Secretary
ghould be appointed who would be of the same status as an 1.C.S.
officer, and who would act as the liaison officer of the Cabinet to
the Governor. In throwing out that suggestion the Commission
says it has drawn on the practice that has now become prevalent
in this country, namely, that the Cabinet now always has a Secre-
tary, which formerly it did not have. I should like to submit, how-
ever, that it is one thing to say that the Cabinet should have a Secre-
tary, but it is a totally different thing to say that that Secretary
should have access to the Governor over the heads of the Ministers..
In this country the practice does exist, probably, of appointing a
Secretary, but I do not think any Cabinet or Prime Minister in this
country would consent to that Cabinet Secretary having access to
His Majesty over the heads of the Ministers or over the head of the
Prime Minister; such a thing would be intolerable. We know
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that in this country the Cabinet throughout all its history has laid
emphasis on the fact that the persons who will be near to His
Majesty should be persons who will bear the same complexion as
the Ministry, and we know that that has been carried so far that
even the Ladies of the Chamber who wait upon the Queen are
required to be nominated by the Prime Minister and the Cabinet.
The situation suggested, therefore, seems to me almost impossible.
I do not think any Cabinet which is working on the principle of

joint responsibility will consent to have a Secretary of this kind
attached to it.

On the other hand, if the Governor is given the power to preside
over the Cabinet when it is discussing its policy, I doubt very
much whether that will work, because although the Ministry may,
and indeed must, communicate to the Governor the decisions at
which it has arrived, I do not think the Ministry will consent to
disclose to the Governor the reasons which have led it to come to
those decisions. The reasons may be very particular and very
delicate, and you all know that the Cabinet is very jealous not to
let the Governor know the reasons why it has arrived at a particular
decision. The explanation of that is that the Governor holds in
his hands a tremendous power for undoing the Ministry, for he
may not agree to the Ministry’s advice to dissolve the House, but
may instead dissolve the Ministry. That being so, it seems to me
that instead of being embodied in a Statute the matter should be
left to the Instrument of Instructions, which may provide that the
Governor can attend if he desires to do so, but it should not be
obligatory at all. On the other hand, it should be made obligatory
for the Cabinet to communicate to the Governor all the recommen-
dations at which it arrives at its meeting. That is all I desire to
say on that point.

Chairman: My next speaker should have been Mr. Joshi, but
he is not here.. I understand that Sardar Sampuran Singh desires
to make an observation on one point only.

Sardar Sampuran Singh : That is so. So far I have generally
agreed with what Mr. Zafrullah XKhan has said, but I rise to oppose
a small suggestion he made this morning, namely, that officers of
the I.C.S. should be barred from becoming Governors of Provinces.
I am of opinion that nothing should be laid down either way. The
only reason which he tried to give in this connection was that in
some cases, or perhaps always, those I.C.S. officers would have been
serving under the Ministers, and that they would be always trying
to spot which of their men would become Governor, and naturally
their responsibility would be affected by that consideration.

I submit that there should not be any definite rule on the
subject, so that it would be very difficult to say whether an I.C.S.
officer or some gentleman from outside would be the Governor.
That takes away 50 per cent. of the chances of one being appointed
from the I.C.S. Secondly, past experience shows us that the
gentlemen who have been appointed as Governors in Provinces
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where Governors are drawn from the I.C.S. have been for several =
_years absent from the Province and serving with the Government
.of India, I have tried to recollect all the instances, as far as my
memory goes, and I think that has been the rule in practically all
«<ases.

"Mr. Paul: No.,

Sardar Sampuran Singh: I have thought of the Punjab only.
-Qur present Governor was with the Government of 1ndia for several
years, until he came as Executive Member to the Punjab, holding,
‘that is to say, the same status as a Minister would hold. Before
‘that there was Sir Malcolm Hailey, who had also served for several
years with the Government of India, and the same applies to Sir .
Edward McLaghan, Sir Michael O’Dwyer and Sir D. Ibbetson;
my memory does not go back further.

Moreover, it may always be difficult to find enough capable and
able men to send out to the other Dominions and to India, men,
that is, who would be willing to leave their country for that
purpose. In addition, if we iappen to have capable and able
officers of the I.C.S. who have served India for many years I see
no reason why they should be deprived of what may have been the
ambition of their lives, namely, to be Governor in some Province.
I do not think it would be fair to them to exclude them merely on
the ground they had served in the I.C.S. ' -

One drawback in the case of Governors drawn from this country -
would be thaf they would not have as much experience of India as
the people who have lived there, and another defect which might
show itself in some cases is that they might depend too much on
their Secretariats instead of using their own personal knowledge -

«of such matters, which naturally would be less than that of Civil
Service officers.

In one sentence, what I mean to say is this. "We should not,
by making any definite rule on the point, deprive ourselves of the

experience and knowledge of those officers who have worked so long -
in India.

Sir Chimanlal Setalvad: I am intervening only to deal with
the new point raised this morning about I.C.S. Governors. I
entirely agree with the speaker who said that the practice which
now obtains in some Provinces of appointing I.C.S. officers as
‘Governors should cease. In saying that I believe I am reflectin
the opinion of a very large majority of those who are gathere
Tound this Table. The reasons why that step should now be taken
are several. One has already been referred to, but I submit that
there is a much stronger reason, which is as follows: An I.C.S.
-officer makes a very efficient officer but this very fact of efficiency
makes him to my mind unfit to be at the head of a Province as
-a Governor. The I.C.S. officers—I mean no disrespect to them-—
-are 80 lost in admiration of efficiency and efficiency alone that thay .
never have the larger outlook that is wanted in the Governor of a
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Province. They are so imbued ‘with Service traditions and diseip-
line. An officer who has worked as part of a machine for 25 or
.30 years before he becomes a Governor can never get out of the
narrow Serviee outlook, and therefore we here feel it absolutely:
necessary—now more necessary than ever if India is to have a
more democratic constitution—that this practice of putting civilians.
as Governors of Provinces should disappear. What you require.
now is a man who will bring to bear a larger outlook and come.
from a-larger experience of public life, and for that purpose we.
desire that in all Provinces, as has been the case in the Presidency
Provinces in the past—the Governor should be a statesman brought
from public life in England and also in India. That, ¥ submit, is.
one essential for the proper and successful working of the new
constitution, These Service Governors ought to go. I mean.
thereby no reflection on the Service at all, but the Service must
be purély one to carry out the policy of the Gevernor, and we.
cannot have service people laying down policy. I repeat that I
am- reflecting the opinion of the large majority of those not only:
around. this Table, but of the members of the Indian Delegation.
present now in London.

Chairman : 1 think it will be admitted that we have had a.
fairly full discussion on Item 2, without much effort being made.
either on the part of the speaker or the Chairman to keep the.
discussion within the limits of that item. Indeed, the discussion.
has strayed into Ttems 3, 4 and 5. The discussion, so far as it has.
gone, has made the position fairly clear on several points, though-
it may be necessary to have a further discussion on some of the-
remaining points. May I just give you what I believe to be the-
general sense of the Committee on a few of the points, always.
keeping in mind, as I said at the beginning, that every thing we
do here is provisional to the extent that it must fit into its proper:
place in the general scheme of any constitution.

Yirst, there is a general opinion that dyarchy should be:
abolished and all subjects transferred to Ministers.

Secondly, that the official bloc in the Provincial Legislature
should disappear.

Thirdly, that Ministers should be jointly responsible to the.
Legislature. _

Fourthly, that as a general rule there should whenever possible,
be a Chief Minister to facilitate the formation of a jointly respen~
sible Executive.

Fifthly, that the representation of minorities in the Cabinet
should not be made statutory.

I want you to keep in mind that eventually a Report will have.
to be submitted to this Committee, and therefore it will be open
for us to.consider how all these questions that I have read out to.
you are formulated in that Report. We are not finally disposing-
«of them even so far as this Committee is coneerned,
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Sir Ahmad Said Khan: Can we not put the point y&u have
just made about minorities in a rather different way? ) ’
Chairman : I have already said that this question of minorities
would have to he probably the subject of discussion in a joint
meeting with another Committee. - )
Now may I proceed to the points upon which we may have to
have further discussion.:— : A .
(1) should the Geoverner have a discretion to appoint an
official Minister to ithe Cabinet? : :

(2) should the Gowernor have any special . power to act
‘otherwise thar on the advice of his Ministry, whether in the
matter of administration, legislation or finance? -

(3) should further power be vested in the Governor for use

in timeg of emergency to enable the Government to' be
carried on in the event of a breakdown in the normal
-constitution? -

‘There is another question that we might have a little further
talk about, although it has been frequently referred to, namely,
the question -of Second Chambers. But possibly, if we terminated
our discussion on the powers of Governors first, we might be in a
better position to ciscuss any further question of Second Chambers.
My suggestion is that we should meet this afternoon at 3 o’clock,
when 1 hope you will be prepared for rather a long sitting. I.
should like to finish our discussion to-day, and then adjourn for a
day or two for the preparation of a Report and afterwards call
you together again. . :

Str Abdul Qaiyum: There is also the question, Mr. Chairman,
of the North-West Frontier Province coming within the scope of
this discussion.

Chairman: I made the statement that that was going to be
the subject of consideration by a special Committee, and it might
even be necessary for some joint consultation between that Com-
mittee and this Committee before the subject is finally disposed
of. You will have the opportunity of raising the matter at some
Part of our proceedings.

Sir Abdul Qaiyum : The question of the constitution should be.
dealt with by Sub-Committee II.

Chairman: 1 gave you my word that at some stage of our
proceedings you would be able to raise the question. We must
be in possession of all information before we come to a decision
on the question.

Lord Zetland : 1 understood you to say, Sir, that there was
general agreement that the official bloc in the Legislative Council
should be done away with. It is just possible that there may be
such agreement, but I did not understand that the composition of
the Legislative Councils had been at this stage submitted to the
sub-Committee. It was the composition of the Executives with
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which the sub-Committee has been dealing. Nothing is said about
the constitution and composition of the Legislative Councils. We-
have not discussed that.

Diwan Bahadur Ramachandra Rao : This is not involved in the-
abolition of the distinction between transferred and reserved:
subjects?

Chairman : If the question was not referred to us we are not
ing' any decision upon it, but I do not see how that relates to-
the point that the official bloc in the Provincial Legislature should

disappear.

Lord Zetland : But surely that is very much to the point. If
the constitution and composition of the Legislative Council has not
been submitted to this Committee, how can this Committee discuss-
whether in that composition there should or should not be an
official blec? C

Chairman: What I am trying to do is to give the sense of
the subjects discussed in this Committee, and I think I am entitled

to say that, generally speaking, there has been a desire to dispense
with the official bloc.

Mr. Barooah: Would you not include something about the-
appointment of civilian Governors?

* Chairman: 1 have allowed great latitude in the discussion,
and I have put up three suggestions whereby the whole powers of
Governors can be discussed this afternoon.

Diwan Bahadur Ramachandra Rao: May we say that the sense-
of the sub-Committee is against the appointment of officials as
Ministers? '

Chairman : That is a point we will keep in mind in the report
we have to submit.

Mr. Fazlul-Huq: Did not the Committee decide that it was

not desirable that minorities should not be represented in the
Cabinet?

Chairman : That the representation of minorities in the Cabinet
should not be made statutory.

Mr. Fazlul-Huq: Could we not say that while the Committee-
thought that it was desirable to have minority representation in
the Cabinet, it could not be embodied in a statute?

Chairman : That is exactly what it means. You have to re-
member that what I have suggested to you are only headings, and
not necessarily the exact wording which will be in the report.
The report will come before the Committee.

Sir Chimanlal Setalrad: In the larger Committee when this
question was under discussion it was said that these bodies should
be co-extensive, and the Prime Minister said that that was what
was in his mind. You cannot consider the powers of the Provin-
cial Legislature, of course, in the same manner as the powers of
the Provincial Executive.
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Lord Zetland: We have not considered whether a definite
number of seats in the Provincial Legislature should be reserved
for Mubammadans, and other matters of that kind.

Chairman: I want to call your attention to the fact at the
opening of our proceedings I poiited out that the sub-Committee
could not avoid the question of the size.of the Provincial Legisla-
tare and the elimination of the official bloc. I do not fake
1esponsibility for the failure on the part of the sub-Committee. to:
discuss that question.

Lord Zetland: 1 accept your ruling at once.

Mr. Wood: Could it be put to this Committee that they are
perfectly satisfied that we have discussed sufficiently the composi~
tion of the Legislature? There has been mno discussion as to
whether seats should be reserved for Muhammadans or minority
communities, but if the Committee is satisfied that that has been
taken into cousideration, and the members have refrained from
speaking upon it, we might add a statement to that effect.

Chairman : If it is the desire of the Committee to expand the
number of subjects so as to include the one raised by Lord Zetland
I have no objection. - I have given you two points which needed
further discussion, namely, the powers of Governors, and Second
Chambers. If there is a desire to take the other question with
regard to the composition of the Legislature, I do not mind, anly
it seems to me that we are going to travel over some of the ground.
that we have travelled in the last two sittings.

Mr. Wood : T am not suggesting any blame to the Chair, quite
the contrary, because it was clear%y explained fo the Committee
what the scope of the discussion was, and it simply means that that
subject has been eliminated by the speakers.

Chairman : The fact that nothing has been said about it might-
be taken to indicate that there is nothing to be said. B

Sir A. P. Patro: The question of the composition and repre-.
sentation of various communities will be dealt with fully and
adequately by a separate committee. The question of the official!
bloc has been discussed by every member present. ‘

Sir P. C. Mitra: I understood that we might more profitably-
discuss this matter after the Committee dealing with minorities.
hss considered the matter. :

Sir Abdul Qatyum: The official bloc is in direct connection.
with the rights of minorities, : »

Chatrman: 1 did not know that the official bloc had such a
close connection with minorities. May I say that we are not
ruling this out. I have stated that there would have to be some .
consultation with another committee. ‘I think we should devote-
our time this afternoon to two questions that do belong to this
Committee, the powers of Governors in the Provinces and whether -

you are going to have Second Chambers. We might continue the.
discussion on. that aspect.

(The sub-Committee adjourned at 1 p.m. until 3 p.m.)
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Lord Zetland : Mr. Chairman, you read out this morning, just
‘before we adjourned, a number of subjects on which you told us
‘that you thought the Committee were generally agreed, and I
.agree with you; on those subjects there is general agreement upon
‘the Committee. You told us that there are one or two points
which you thought might be discussed a little further. One was
ithe question of the possibility of having an official minister, and
the other was the question of the powers of the Governor. S,
we have discussed these matters pretty freely and I think we
Jmow generally what the views of the Committee are upon them;
it perhaps might shorten the discussion this afternoon if I point
-out that there is really no great difference between my view and
‘the view of the majority of the Committee on these questions;
‘there is some difference but not really a great difference. All I
:am pleading for is what Sir Robert Hamilton pleaded for this
:morning: a certain amount of elasticity.

- Take the case of the appointment of the Ministers. I agree
~with the Committee that in nine cases out of ten the procedure
-would be this, that the Governor would invite the member of the
Legislative Council who appeared to have the largest following
sto form a Ministrfy; he would discuss with that Chief Minister
-the composition of his Ministry; and, as I said, in nine cases
:out.of ten I imagine that the composition of that Ministry would
“be elected members of the Legislative Council. The only difference
"between the majority of this Committee and myself is this, that
‘T do want to retain for the Governor and his Chief Minister just
ithat discretionary power which might in certain circumstances be
really valuable. That is all I ask for; a discretionary power,
-that is to say, a discretionary power to go outside the elected
-members of the Legislative Council in the case possibly of one
-of his Ministers. It is quité true that I go further than the
majority of the Committee do when I say that in the exercise of
-that discretionary power I would not exclude the possibility of an
-official being chosen. I myself do not think that an official would
ibe chosen except in very exceptional circumstances, because I
“fully admit the force of all the arguments which have been used
in the course of this discussion against such an appointment.
If the Committee were prepared to leave the discretionary power
~with the Governor I should be quite prepared to agree that in
-the Instrument of Instructions to the Governor it should be laid
-down that the normal procedure would be the choice of a Uhiet
Minigter and the selection of Ministers from the Legislative
‘Council chosen by the Chief Minister in consultation with the
Governor. Very well, then; that appears to me on that point
‘to be the only difference between us.

Then with regard to the Governor’s powers I think it is quite
«lear, as one of the speakers pointed out—I think it was Dr.
Ambedkar—that in items 3, 4 and 5 in which the Report of the
‘Simon Commission suggests that the Governor should have certain
Teserved powers, he must have those powers. Number 5 is that
‘he is to have powers to carry out any duties statutorily imposed
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upon him.” Now I ask members of this Committee: how can
he obey the statute unless he has the power fo do so? It is quite
clear I think that if he has certain functions laid upon him
by statute he must be put in a position in which he is able to
discharge those functions; otherwise the thing becomes a farce.
Then with regard to securing the carrying out of an order of the
Secretary of State or the Government of India, if the Governor
is to be in a position in which he has to carry out an order issued
by the Government of India or the Secretary of State, clearly
he must have the power to do so; otherwise there again it would:
be a farce. An example of the sort of thing that he might have
to do under a provision of that kind occurs to me; there might be,.
let us say, trouble of some kind affecting more than one Province;.
the Federal Government might send down an instruction to the
Governor of one of the Provinces affected to take certain action.
in conformity with the action being taken in another Province. I.
think it would be quite reasonable that the Federal Government:
should have the powe: of issuing an instruction of that kind; and
there again surefy .unless the Governor is in a position to carry
out that order it is quite useless to send any order. So that there-
again I think he must have a certain reserved power. I do not.
suggest that the power would have to be used; it is quite likely-
that his Ministry would be perfectly willing to carry out the-
wishes of the Federal Government; but supposing for any parti--
cular reason the Ministry hesitated to carry out the particular
action, whatever it was, then I think the Governor would have-
to be in a position to order that the action should be taken.
Certainly under those two heads Dr. Ambedkar and I are entirely-
in agreement and I think various other members of the Committee-
too.

Then, going back, there is number 3, to secure the fulfilment-
of a liability of Government in respect of expenditure non-votable.
There may or may not be non-votable expenditure; I express no-
opinion on that; but if there does happen to be any non-votable
expenditure I think it is only reasonable that the Governor should®
have the power in that respect of securing the fulfilment of a.
liability imposed upon him. '

Then the other two heads which are of course rather more-
open to debate, are, to prevent serious prejudice to any section.
of the community. There again I really think the Governor in.
the last resort ought to have power to issue an order to protect
a minority from obvious injustice if such a case arose; I do not
think it is unreasonable that the Governor of a Province should.
have that power.

The other case is to preserve the safetv and tranquillity of. the-
Provmce, or, as Mr. Zafrullah Khan would rather put it T think,.
in the department of law and order; I think he preferred to put
it in that way. There again in the last resort surely the Governor
of a Province, unless he is to be a pure automaton, a pure cypher,.
must have power to ensure to the best of his ability the peace,.
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good order and tranquillity of his Province. So that I would
Teserve to the Governor those suggested powers. I do not contem-
plate that they would ever be used in the normal process of
administration, and indeed I should see grave objections to the
Governor stepping in normally; but these are to me particular
cases which may arise, and in the last resert I think they would
have to be dealt with by the Governor.

Now that is my plea; do let us have a little elasticity when
you are-dealing with your Governor and your Chief Minister.
Sir Chimanlal Setalvad this morning, when he was arguing against
the appointment of members of the Indian Civil Service as
(Governors, said that what was wanted in India in the future to
fill the post of Governor was men either from Great Britain or
from India of capacity and of broad views, of a capacity for
statesmanship. Well, believe me, if you are going to tie the hands
of your Governor with yards and yards of red tape, to say that
he shall not do this and that he shall not do that, you are not going
to get either from India or from this country men of the type
suggested by Sir Chimanlal Setalvad. If you are going to lay
down by statute or by rule minutely every little thing that the
Governor may or may not do, you will not want a man for a
Governor at all, all you need have is automaton. Really after all,
we are men of the world, we have mixed with many peoples, and
do not we all know that character and human personality must
have some field for their display if a man of capacity is to be of
any value for a country at all.

I hope it will not be necessary to continue discussing in any
detail this question of the choice of the ministers or the powers
of the Governor. I have put my views before the Committee as
frankly as I can, and, as I have said, they amount to no more
than this, that I do ask this Committee just to give some elasticity;
do not try to tie up men occupying responsible positions of that
kind with all these yards and yards of red tape. If I may say so,”
if there is one vice to which all Governments are liable it is that
of getting themselves tied up in red tape. Now let us get away
from that; trust the man, if he is good enough to occupy the posi-
tion he will be worth trusting; if he is not to be trusted then he
ought not to be there; but I do ask you to give a chance to the
Crown when it is making appointments of this kind to select
men who will be really fit and worthy to hold these high positions.

Str Ahmad Said Khan: Sir, we are dealing with point No. 3
and the powers of the Governor. Before I deal with this I should
like to say a few words about the suggestion made by my noble
friend the Marquess of Zetland. As he knows, I made it quite
clear to him in my speech that I am in favour of not making
the constitution very rigid. Still I may be allowed to submit that
it will be a mistake to follow this line of including an official
minister. My reasons are very clear; even if you do so it will
be impracticable; it will never happen; no Governor will try this
experiment; no Chief Minister or Ministry will be ready to include



111

an official Minister. By putting this in the constitution you will
make a coustitution which will be looked upon by my countrymen
as a retrogressive measure. Therefore if you want to give them
something do not give them it with such a paint that they may
dislike the very colour of it. So far as this question is concerned
T will finish there. S

Now coming to the special powers of the Governor, I beg to
submit that I do not wish to take up the position taken by Dr.
Ambedkar this morning; I think he indicated a certain sugges-
tion and refuted it at one and the same time; for instance, he
started by saying that he agreed that minorities should be pro- -
tected but said that these powers should mot be given to the
Governor, that they should be put in the statute. Sir, if no man
is going to exercise those powers how are those words of the statute
going to protect minorities? Somebody would have to exercise
those powers and that person should be the Governor; therefore the
powers are bound to be put in the hands of the Governor; there
can be no other authority to exercise them. Similarly with regard
to the preservation of tranquillity and peace in the Provinces,
while he disagreed with giving power to the Governor, he proposed
that if there is any breach of peace the Governor should be a]l%wed
to have all the postings of the officers in his own hands. That
means that he should be allowed to usurp all the functions of
the Home Minister and the Home Minister for the time being
would become a nonentity in the Cabinet. I think, Sir, that
instead of doing this it would be much better, as was suggested
by the Simon Commission and by many other gentlemen here,
that these powers should be given to the Governor to interfere
in these departments. As far as these two questions are con-
cerned I know that any reservation of power in the hands of the
Governor is contrary to the notion of self-government; it is diffi-
cult to reconcile the idea of autonomous Provinces on the one
hand with these special powers of the Governor on the other hand;
still, situated as we are, we have got to make a constitution-for a
country in which there are difficulties. We wish to face those
difficulties and to draw up a constitution which may be suitable
for that country. I should like with your permission to quote
the words of a nationalist of the type of Mr. Sastri when addressing
the East Indian Association about these powers of reservation
of the Governor; he said this: ‘‘ Though great powers are reserved
for the Governor, the cases in which he may use them are carefully
defined; they are: (1) In order to preserve the safety or tran-
quillity of the Province, or (2) in order to prevent serious pre-
judice to one or more sections of the community as compared
with other sections. FException may be taken to the second cate-
gory of powers as being likely to create oeccasion for undue exer-
cise; but it is necessary to induce a sense of contentment and
security in the minority communities and we must bring our-
selves to acquiesce in it.”” When a nationalist of Mr. Sastri’s
type is willing to agree to it I do not think that any of us should
have any objection to those powers being given to the Governor.
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Sir, now the question is whether those powers should be given
to the Governor or should be shared by his Government. My
reply is that these powers should be given only to the Governor
and not to the Executive of his Government. The reasons are
very clear. First of all it will be when the Governor wishes to
override his Cabinet that he will have to use these powers, and
therefore the Cabinet cannot possibly share those powers with the
Governor. Secondly, any such special powers, if given to the
Ministers, would be quite inconsistent with their responsibility
to the House. For these reasons I am definitely of opinion that
these powers should be given only to the Governor and not to the
Government. May I also speak on Nos. 4 and 5.

Chairman: You sge I gave three points which we might dis-
cuss: should the Governor have a discretion to appoint an official
amongst the Cabinet; should the Governor have any special power
to act otherwise than on the advice of his Ministry, whether in
the matter of administration, legislation or finance; should further
power be vested in the Governor for use in times of emergency.
Now I am quite prepared to take the points one by one or to
take the three points together. I do mnot think there is a wide
difference between us on any of them. - I should rather like to
hear what you have to say on any of the three points and then I
will try later on to collect the general semse of the Committee.
But I agree with the Marquess of Zetland: I do not think there

is very much between us. .

Sin Ahmad Said Khan : T come to point No. 5, that in the case
of breakdown what powers should be given the Governor. I
entirely agree that full powers should be given to the Governor
if there is a breakdown of the constitution, and those powers
should be shared by his Executive also. I wish here to make it
clear that ‘while in the case of a breakdown I am of opinion that
these exceptional powers should be shared by his Cabinet also, I
feel that when he is going to override in interests of minorities or
for the preservation of law and order, in normal conditions these
powers should not be shared by his Cabinet. When there is a
breakdown the whole Government will work together and there-
fore these powers should be shared by the whole Government.

It is very very difficult to reply to the last two points. The
question is what are the requisite conditions under which it can
be declared that normal conditions are not prevailing and that
‘the constitution has come to an end.

I think it is very difficult to foresee all those conditions. Still
I must say that such conditions may ‘be created in spite of all
we_may do. Such conditions may arise, for example, if there is
a Province where it is impossible to get a Council elected or where,
if a Council is elected, it refuses to have a Ministry. If there is
no Ministry I think one can say the constitution is not working,
and the Governor will have to use his abnormal powers to carry
on the Government. ‘
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All these abnormal powers of the Governor should be well
defined and perfectly definite. I do not wish him to use them
-whenever he likes; in normal circumstances he should always
.act according to the advice of his Cabinet and he should be a
.constitutional Governor. These powers are foruse only in certain
conditions, and those conditions should be well defined, to make
it quite clear that the powers of the Governor may be used in those
conditions and in no others. : - :

Mr. Chintamani: I am indebted to the noble Marquess for
the very clear exposition he has given of the point of view from
which he put forward his proposal that the law should be elastic
-and should allow the Governor discretion which will be adequate
enough for him to act in difficult and delicate situations, and
that he should be endowed with powers requisite for the discharge
.of his responsibilities. 'With the latter part of that proposition
1o sane man can have any quarrel; none will say that you should
impose on any individual-duties and responsibilities without at
the same time conferring upon him the powers without which those
-duties and responsibilities cannot be discharged. . :

Applying this proposition to the case under discussion, I should
like to know what are those duties and responsibilities whick you
would cast on the Governor for the performance of which you
«do not propose to endow him with the requisite powers. The basis .
of discussion of this subject, from our point of view, is that the
‘Government should be a constitutional or responsible Government
-and that it should be presided over and-have at its head a consti-
tutional Governor. In various parts of the Dominions there are
«constitutional Governments presided over by Governors, and you
will not have to invest the Ri[ndian Governors of the future with

:any more powers or with any more responsibilities than those with
which you endow Dominion Governors..

There should be, however, one important exception. That
exception I referred to in my remarks yesterday morning, namely,
that in the Instrument of Instructions to the GGovernor we should
thave no objection to the insertion of a clause providing that he
.should see that no injustice was done to any minority community,
:and that the minorities should receive fair and equitable treat-
ment. If in that respect the Governor takes a view which is not
the view of his responsible Ministers, and if, therefore, in
pursuance of the obligation cast on him by the Instrument of
Instructions he gives advice to his Ministers as to a particular
action to be taken or to be avoided, and if the Ministers do not
accept that advice, the Governor will have the power which every
.constitutional Governor has of seeking for other Ministers who will
be more amenable to the advice he gives in this particular regard,
where a special responsibility has been placed on him,

Similarly, when in the course of day to day administration a
subject or a situation arises which in the opinion of the Governor
is of more than ordinary importance, and which, therefore, makes
it his duty not to follow the advice of his Ministers if he disagrees
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withit, but to insist on different action being taken, there again
the constitutional remedy will always be open to him of accepting
the resignation of those Ministers and appointing others who will
be more in accord with his views.

Going a step further and assuming the difference between the
Governor and those members of the Legislative Council who may
be expected to be in a position to form a Government is, on that
matter which the Governor regards as of such importance, so
fundamental that he cannot get Ministers, the other constitutional
remedy will be open to him and he can dissolve the Legislature
and order a fresh election to take place. If after the general
election he still finds there is no available mar for the office of
.Minister who will take his view of the matter, it must follow in
any constitutional system that the Governor must accept the
advice of those who come with a fresh mandate from the

electorate.

If you do not make these assumptions, and proceed to build
your constitution on them, you may as well abandon the idea of
endowing any Indian Province with constitutional or responsible-
Government. - If you think of extreme possibilities which may
occur once in a generation, and seek to provide safeguards or
reservations or remedies for them, you run the risk of placing in
_ the hands of Governors with an autocratic habit of mind the power,.

in emergency situations which may be provoking to them, to take
action which cannot be justified on any ground of constitutional
propriety or public expediency.

‘We must proceed on the assumption, in seeking to build up
a scheme of reform, that the people for whose benefit that scheme
is intended will act as men of commonsense and responsibility, and.
that they will know their own wellbeing and will not create-
situations fatal to their own development.

If I am told in reply that the history of the Governments.
of more Provinces than one in British India in-recent years belies:
this assumption that you can trust the people to exercise enough
commonsense and responsibility, I would say the objection is.
invalid on the ground of the peculiar nature of the present
constitution, on the ground that the present constitutinn. taken
as a whole, may without violence to language be described as an:
unconstitutional constitution, and the difficulties which this censti-
tution has produced are not difficulties which you need anticipate
when you have a straightforward constitution which creates a
system of responsible Government. I would venture again to
repeat the warning uttered by a Provincial Governor, Sir Harcourt
Butler, when he said reform must not be afraid of itself.

The noble Marquess raised another point when he said there
would have to be non-votable items, and if the Legislature refused
to grant the money what was the Governor to do. The one com-
prehensive answer to that and to all cognate questions is this.
If the Ministers 1efuse to act in the manner expected of responsitle
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men, the Ministers will have to surrender their jobs; if the
Legislature acts and persists in acting in contumacious and irre-’
sponsible ways, the (governor must dissolve the Legislature and
hold a fresh election. These are the comstitutional remedies for
constitutional difficulties in a constitutional system of government.

The third point raised by the noble Marquess was that the
Governor might receive orders or instructions from the Secretary
of State or fgrom the Governor-General in Council, and how was
he to carry out those orders received from official superiors unless
he was endowed with special authority therefor. My answer 1is
this. If the Provincial Government is to be a unitary respon-
sible Government, the Governor will not have to receive any orders
from any external authority such as the Governor-General in
Council or the Secretary of State so far as the region of Provin-
cial Government is concerned. He can only receive orders and
instructions with reference to matters which are not within the-
province of the responsible Provinecial Government; so far as those
orders go the Provincial Government will not have anything to
do with them; they will be matters of a different nature which
cannot be solved in this Sub-Committee. ‘

If there are Central or Federal subjects which are placed under
the control of the Central or Federal Government and Legislature,
but subjects which are administered through the agency of the
Provineial Governor for purposes of administrative convenience or
financial economy, then the Central or Federal Government which
‘makes the Provincial Governor its agent specifically for those
purposes will see he is given the requisite staff, the requisite funds,
and the requisite powers to perform his duties as its agent in an
adequate manner. He will not come into conflict on any point
with his responsible Government.

The noble Marquess pleads that all he wants is a certain elasti-
city, a certaz discreticn tor the Governor. [If 'the Governor is
allowed at times to appoint an official as Minister, you may be
certain, the noble Marquess said, that he will not proceed post
haste to exercise that discretionary power, but will do so.only
in an emergency when he thinks he has no other option. I sub-
mit this is not a reasonable view of elasticity for the noble
Mqr(cllpess to take, if you proceed on the assumption that you are
building up a system of responsible government in the Provinces.
Suppose in this country an emergency arose when it appeared to
wise men that the ordinary constitutional system shou.Il) be sus- .
pended and that an emergency Government should be created.
Is there any provision by which you are governed which would
enable anyone here to suspend Parliament or to suspend Cabinet
Government? When the emergency occurred, you proceeded to
construct a Cabinet of five. But in a Provincial Government
such situations are not likely to arise. We are not dealing with
the Central, National Government but only with a Provincial
Government, the whole of the problems under the purview of
which will be of a domestic nature.
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I think one:comprehensive answer can be given to all the
questions which are treated in items 3, 4 and 5 of this paper,.
namely, -that the Governor should be considered to be a constitu.
tional Governor at the head of a responsible Government, and
that with the single exception of an instruction to him in the-
Instrument of Instructions with regard to minority communities,
he should be treated as constitutional Governors are treated in
Dominions which have constitutional Governments.

Dr. Shafa’at Ahmad Khan: 1 am under a considerable handi--
cap to-day, because I did not follow the debate yesterday; but I
should like to deal with two points which have been raised by the:
noble Marquess. The first point concerns the question of an
(éﬁclal Minister, and the second the question of the powers of the:

OVernor. :

So far as the question of an official Minister is concerned,
opinion in India, and I think here too, is that he would be a fifth
wheel in the coach. I am convinced that if an official Minister
is taken into the Ministry it will place the Ministry in a very
awkward position. Either the official will be brought in with
the consent or at the desire of the Chief Minister, or he will not.
Taking the first alternative, let us suppose that the Chief Minister-
consents to the inclusion or the admission of an official Minister.
If the Chief Minister says to the Governor ‘ Your Excellency,.
I have no objection at all ”’, it will show that the Chief Minister-
is not really equal to his job; he cannot carry on the work and
is incapable of carrying on the administration on a very high
standard. The best thing, therefore, would be for him to give-
way to another Chief Minister, in order that the Government
which his successor may form may inspire confidence.

' If, on the other hand, the official Minister is brought in against-
the advice of the Chief Minister, several very serious complications-
will arise. The mere fact that the official Minister is there will
cause all the non-official members of the Council to make a dead.
set against him. When he appears in the Council on the Treasury
Bench the whole Council will be virtually united against him,.
because he is an official Minister and has {een taken against the-
wishes of the Chief Minister. That is a very important considera--
tion which has to be borne in mind when the possibility of appoint--
ing an official Minister is advocated. I can say from an_experi-
ence of seven years in a local Legislature that a number of the-
measures proposed in that local Legislature are opposed simply
and solely because they proceed from what is called the reserved
side. If any measure comes up from the reserved side it is suspect--
ed by the transferred side. The Ministers may not oppose it
openly, but they sometimes oppose it secretly because it emanates.
from the reserved side. If, on the other hand, you have an official’
Minister, in that case the opposition will be greater, more intense-
and keener, because in that case the official Minister will be the-
target of attack not only by the Chief Minister but by practically-
every non-official member of the House. That is a very important:
consideration which has to be borne in mind.
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I now come to the powers of the Governor. In discussing the
owers of the Governor two or three important factors must be
Eept in view. In the first place a distinction must be made between
two different capacities in which the Governor may exercise his
owers. When a Governor comes to a Province he has a dual
?unction to perform. In the first place, he acts as the agent
of the Imperial Government; in the second place, he is the head
of the local Government. These two functions are quite clearly
understood in all the Dominions, as far as I know. Insofar as
the Governor is the agent of the Imperial Government, he must
«carry out and is obliged to carry out all the duties and obligations
.and responsibilities which the gecretary of State for the Colonies
or the Secretary of State for India may impose on him, or which
may be imposed on bhim by the Statute. That is absolutely clear.
As head of the local Government he has also certain duties which
he will be called on to perform.

I will deal with his duties as agent of the Imperial Govern-
ment. His duties as agent of the Imperial Government consist
mnot merely in performing social functions and doing the routine
work of attending cricket matches and so on; they consist also in
obeying the Despatches of the Secretary of State for India or the
Secretary of State for the Colonies. This is also perfectly clear.
‘When he receives his letters patent he also receives instructions
under the Signet, and those instructions he must obey, besides
obeying the instructions which he receives frequently from the
Secretary of State for the Colonies. He is bound to obey, there-
fore, not only the instructions he gets when he is appointed but
also the instructions which he frequently receives from the Secre-
tary of State for the Colonies; and, because several Governors
have not obeyed those Despatches of the Secretary of State for
the Colonies, several of them have been recalled. We do not
really dispose of this subject, therefore, by saying that the
Governor should have the same powers as are possessed by a
constitutional Governor. S

‘What are those powers? We ought to know them. The
<constitutional Governor has certainly got more powers than the
previous speaker has really indicated. T will divide those powers
into three categories. In the first place, he must have all the
powers which a Dominion Governor is expected to exercise and
does normally exercise, and those powers include the Statutes
of the Tmperial Government, all the duties imposed on the Im-
perial Government by international treaties or by other conven-
tions entered into by the British Government with other Foreign
'Government. All these must be carried out through the Govern-
ment of India by the local Government. That is one thing.
Secondly, besides the international obligations he must carry

out the orders of the Secretary of State whatever th
'Ot course, they will be very gstricted. ey may bg.

I come now to the powers of the Governor and his duties in
Tespect to local Government. First we have the safety and security
«of the Province. This is included in the present instructions to
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Governors, and the proposal is thai similar words, ‘‘ safety and
tranquillity >’ shall be embodied in a statute. I believe that the
Governor must have a reserved power of this kind in emergencies.
A Governor will think twice before he cuts across the wishes of
his Ministry, and, on the other hand, he will not take steps lightly
to alienate public sympathy. What we have to fear is mot too
much action by the Governor, but too little. '

In the second place there is the question of safeguards for
minorities. This sub-Committee has not to deal with the nature
or form of the safeguards, but with the method by which those
safeguards are to be enforced. I can say that on these points
it is perfectly clear that safeguards must be enunciated in the
statute. The principles must be there; if they are not there the
Governor cannot be expected to try to carry them out. It is
placing too heavy a responsibility upon him. Not to put them
there would be to reduce the whole thing to a farce. In the
Government of India Act, Section 67 (2) we read, * It shall not
be lawful without the previous sanction of the Governor-General
to introduce at any meeting any measure affecting . . . the
religious life and usages of any class of British subjects in India.’”
All that has to be done is simply to adapt this phraseology, so
as to make it unlawful to introduce any Bill deaﬁng with these
fundamental rights without the previous consent of the Governor.
If the Governor stated that the objection was frivolous, in that
case the Bill must proceed. The machinery I suggest is perfectly
easy. This Section can be modified and applied to the Provin-
cial Legislature. It has been tested in practice and found to
work very successfully indeed.

- Then it was suggested that the Governor should have power
regarding financial stability. I entirely agree. It is one of the
duties which should be imposed upon the Governor to maintain
the financial stability of the Province. There are numerous
instances of Governors of Dominions being called upon by Statute
to see- to it that no financial irregularity occurs. That power
should be extended.

"The next point is concerned with the power of the Governor
in emergencies. Very few will disagree on this point. Supposing
the constitution breaks down, and there is no Ministry capable of
carrying on the Government, in that case the Governor will be
justified in dissolving the Legislature, dismissing the Ministry
-and running the Government himself until a new Ministry can
be appointed. The method suggested by Mr. Chintamani will not
be practicable; he suggested that in certain questions, for instance,
law and order, the Governor should do nothing. All he need do
is to dissolve the Legislature and later on to entrust the work to
a Chief Minister. The time he would take in doing this could
not be less than a month. What will happen during the interval
when he goes through all the formalities of dismissing the Legisla-
ture, dismissing the Ministry and forming a new Ministry? There
would be anarchy throughout the Province. Anybody who has
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bad any practical experience of administration will see that it is
thoroughly impracticable to suggest this tedious process.

Mr. Jadhav: On the third item of the Agenda, as to whether
special powers should be exercised by the Governor, Lord Zetland
has stated that the Governor should not be reduced to the posi-
tion of an automaton, I perfectly agree with him. But when 1t
is stated here that the Governor should be a constitutional Governor
it does not mean that he should be such from January lst, 1932,
or from whatever date the new Government of India may come
into operation. There will be a period of transition, and I assure
the noble Marquess that in that period the Chief Minister and
his colleagues will have very often to go to the Governor for advice,
especially on coustitutional matters. I have had the privilege
of knowing intimately the three last Governors of Bombay, and
have on many occasions consulted them as to what the constitu-
tional position was, and what under such circumstances would be
done by the Parliament or the Government of England. This
recourse would be of immense use in carrying out the new constitu-
tion which will: be mostly on the British model. If the Governor
was taken from the I.C.S., and had no experience of political life
in England, the recourse would not be of the same value. But
a Governor taken from the public life in England would not be
used to the position of an automaton. He would have to give
advice and guidance to the Ministers working under his eye,
and therefore I do not think there would be any difficulty in
finding men of experience and also of self-respect accepting the
position of Governor in any Indian Province. It is certain that
the Governor should be vested with special powers which are
necessary, and that these should be exercised by him and not b
the Executive. The time for exercising these special powers will
be when the Ministers have failed in their duty, and the situation
is left to the Governor to deal with,

With regard to the fourth point in the Agenda, as {o how the
Governor should obtain advice necessary for the exercise of his
epecial powers, I do not think that special machinery need be
created for providing advice to the Governor. The Governor will,
I think, exercise his ingenuity or the means at his command in
gaining the necessax;iy information. I do not think there shoul
be any provision made to supply him with advice, nor do I agree
with the proposal made by the gimon Commission for the creation
of sinecures in the shape of Ministers without portfolios.

With regard to the fifth point on the Agenda, as to provision:
to enable the Government to be carried on in the event of a break-
down in the normal constitution, what is meant by a breakdown?
By that is meant that the constituted Ministers are not in a posi-
tion to carry on efficiently, and in that case the Governor will
be the best judge as to what he should do, whether he should
dismiss the Ministry and constitute another or dissolve the Legis--
la\.ture and order a fresh election, or take on the administration
bimself. That is a question which should be left to the decision.
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of the Governor himself. I do mot think it will be right for us
to make provision with regard to each of these points.

As to what emergency powers should be given to the Governor
and to the Executive, I do not think it necessary to define them.
That question has been sufficiently dealt with in the various
reports before us. As to the conditions requisite for the exercise of
‘those powers, and under what safeguards they should be exer-
«ised, I do not think that any elaborate rules should be formed
for the guidance of the Governor, because different conditions may
.arise in different Provinces, and any set of principles may not
.be suitable for general application, and ultimately the Governor
- -will have to fall back upon his own ingenuity. I think that the
-amendment of the Government of India Act should not be too
frequently called for, and as we are now framing a constitution
which will make India a self-governing Dominion, provision should
be made in this amendment of the Government of India Act, that
the advancement and evolution of the constitutional progress of
India is clearly and completely set out in such a way that there
-will not be any need for change afterwards. Any changes required
from time to time as India advances should be put down in the
“Instruments of Instructions. For this reason I do not agree with
the last speaker that everything should be put into a statute,
including the provisions for the protection of minorities. This
‘would mean that India would not be a self-governing Dominion
for a very long time to come, at all events not until those condi-
-tions laid down in the statute had become a dead letter. For
‘that reason I would not desire that these provisions should be
.embodied in a Government of India Act, but in the instructions
«or rules issued from time to time it would be possible to make
-effective such changes as might prove to be necessary. In that
-way the working of the Government of India Act would not be

impeded.

Sir Cowasji Jehangir : Sir, the points have now been narrowed
-down by the speech just made by Lord Zetland. He still suggests
-that the Chief Minister or the Governor should have the option
of having a minister from outside the Council. May I point out
that he does not now insist or he never did believe that it would
‘be necessary in every case, but he just wants to give that option
to the Governor. May I point out that even if the Governor
cor the Chief Minister never took advantage of this provision, we
must consider what the effect of such a provision will be just now
upon public opinion in India. I would bring this point to the
attention of Lord Zetland and the other Delegates. Take it for

ranted that that provision is never made use of, take it for granted
.1§1at Lord Zetland does not intend that it should be made use of,
:may T most respectfully point out that such a provision in the
Act will have the effect of damning any legislation that may go

‘through.

Lord Zetland: May I just point out that I do not want to
insert a clause of that kind in the Act; what I want to avoid is
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laying down quite definitely, either in the Act or in rules, that
the Governor shall not have the discretion. I do mnot want it
mentioned at all.

Sir Cowasi Jehangir: The unfortunate thing is that in the
Simon Commission’s Report this suggestion was made and if you
do not now provide for such a contingency in the Act itgelf it
will immediately be said that you are handing over these powers
to a Governor and a Chief Minister, that is to say the power of
appointing one or more officials to the Government, and a contin-
gency may arise when a Governor may take advantage of it. There-
fore, Sir, I most respectfully beg that this suggestion should be
given up in view of the practically unanimous opinion of the-
Delegates, taking everything for granted, that what Lord Zetland:
said 13 correct, that it will not be taken advantage of. If that:
is 8o the point is so narrow and public opinion is so strong in India,
that, rather than have strong criticism against any legislation
that may go through in this respect, I would respectfully ask:
that it should be left out.

Then again, his explanation as to the position of the Chief
Minister was perfectly logical. We hope and trust that the
Governor will in each case ask for the assistance of a Chief Minister
in the formation of his Government. It can only be mentioned in.
the Instrument of Imstructions; such things are never or very
seldom mentioned in a statute. It was always my intention to
leave it free in the Instrument of Instructions; but it must be
very definitely laid down that in every case the Governor shall
appoint the Chief Minister and shall approve or disapprove of
the names submitted except perhaps—and I am not prepared to-
admit this just now—in certain very exceptional cases. This goes:
to the very foundation of self-government, the Government appoint--
ing the Ministry with the advice of prominent members of the-
Council. The suggestion is the very negation of self-government..
It has been admitted on all sides here that joint responsibility-
is an absolute necessity; it is a sine qua non so much so that
Mr. Ambedkar suggested that that shouild be the only point which-
should be made a statutory provision. If that is so, may I respect-
fully again point out that giving the power to the Governor to.
appoint his ministers is not consistent with joint responsibility..
There are several groups; the Governor picks out the best men:
from each group; he calls one or two prominent members and says:
‘““ Now work together jointly.”” "Would not the other method be-
far better, that the Chief Minister should go round and choose the-
men who he thinks will work with joint responsibility, submit
the names to the Governor, then let “the Governor say that for-
certain reasons so and so might be left out or so and so micht
be included. If the Governor did not approve of that list finally-
or if the Chief Minister would not accept the advice of the-

Governor, the Governor would have the opportuni £ choosine-
another man to form the Ministry. PP ty of choosing:

Lord Zetland : That expresses my views beautifully.
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Sir CowasjiJehangir : Then why not have it laid down definitely
that that shall be the principle? Why leave it open? Why say
that in certain cases that shall not be the rule? That is what is
doing the damage so far as Indian public opinion is concerned. I
have read in the Indian Press many criticisms of these suggestions.
It is these little things that cause the trouble. They may be little
things; we know that if worked properly it means nothing except
‘that you let it be flexible; but you start with the prejudice. That
was the trouble with dyarchy and it ultimately accumulated. Do
not start with a prejudice; say clearly that you mean that there
:shall be a Chief Minister; the Governor may disapprove of a name
or two and may call for another Chief Minister; lay that down
as a -principle 1n the Instrument of Instructions. The difference
being eo small ultimately, do not let us start with the prejudice of
the Indian public.

Lord Zetland said that if you do not give any powers to the
‘Governor he will be a cypher. Well, Sir, what 1s the Governor
expected to be? TIn short, he is expected to be a guide, philospher
and friend of the ministry, a man there from whom advice is
available; a man of experience of public life in England who is
ready to give his mini advice, but who has not the power of
insisting that that advice shall be taken. Believe me, the
Governor will be more powerful; the Governor will be a greater
instrument for good to the country in that position than if you
give him powers of over-ruling or overriding his ministry.
Situated as we are to-day in India, the advice of an Englishman
is most welcome, but when that Englishman has the power of
forcing that advice down the throats of unwilling people, it is
pot only resented but the advice is not taken. That is the posi-
tion; the Governor will be in a more influential position provided
the responsibility is not on his shoulders.

Chairman : But does anybody propose to give him the power
which you are referring to—to push it down their throats?

Sir Cowasji Jehangir: Yes, all these over-riding powers that
are suggested.

Chatrman: 1 thought we were trying to turn over a new Jeaf.

Sir Cowasji Jehangir: Yes, that is what we are trying our
utmost to do, Sir, and we hope we shall do it. As to these over-
Tiding powers mentioned in the Report of the Simon Commission,
3, 4 and 5 are mere truisms. Undoubtedly if there is any statu-
tory provision laying upon the Governor any respomsibilities you
must give him the power to carry out those responsibilities; that
is a truism, but the point is what are the statutory respomnsibilities
‘which you are going to put on his shoulders? I should say very
litile and I will give my reason afterwards. No. 4 is to secure
the carrying out of an order of the Secretary of State or the
‘Government of India. Naturally that is another truism; if in the
Statute the Secretary of State has the power of laying down a
policy, the Governor must have the power to carry out that policy.
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But the point is: What power are you going to give to the Secre-
-tary of State? The thirs is also a truism; if you are going to
have non-votable items, naturally the Governor must have the
power of putting his hands in the Treasury and paying out those
:amounts; they will be a first charge on the Revenues. All non-
votable items are at present a first charge on the Revenues; they
will remain so. It would be unconstitutional .not to pay a non-
votable grant; it would be ultra-vires. It is a first charge and
that is a truism. ‘

- Then we come to No. 2, on which there is a difference of opinion ;
that is to prevent serious prejudice to any section of the com-
munity. I would leave that alone for the present until the
Minorities Committee has reported. Whatever responsibility is
placed upon the shoulders of the Governor with regard to minori-
ties he must have the power of carrying out those responsibilities.

No. 1 is to secure the safety and tranquillity of the Province.
There I quite agree the Governor must have emergency powers,
and if No. 1 means emergency powers, I have no objection. -But

- what does it mean? That is what we want to know.” What does
it mean when it says: ‘‘to preserve the safety and tranquillity
of the Province? >’ There are two circumstances under which I
consider emergency powers, at present are necessary and I think

" the Governor must be left to be the judge. The first is where
no Council is in existence, and no ministry under certain circum-
stances. Certainly the Governor must carry on the Government.
Secondly, which 1s much more serious, when there is such a dis-
turbance in a Province or in any part of a Province and that a
disturbance continues for a length of time notwithstanding every
effort of the Ministry, when public opinion gets so strong that
something more effective shmﬁd be done, when Government is

paralysed on account of that trouble, communal or otherwise; then -
certainly the Governor must step in.

Mr. K. T. Paul: What can he do?

Sir Cowasji Jehangir : The assistance of the Federal Govern-
ment must be asked for; the Governor must intercede and establish
government again, These are cases of emergency and I would be
the first to say the Governor must be given those emergency powers;
under all circumstances he must be given those emergency powers
and he must be the judge of when that emergency had arisen.
If a Governor does not use his discretion properly and uses those
emergency powers when his Ministry is still able to cope with the
situation, then public opinion will ‘be so strong I believe in the
future that that Governor will no longer be able to remain a
Governor. I have no reason to believe that the men who will be
Governors in the future will not use that discretion in a manner in
which it is intended to be used, provided it is clearly defined that
it 1s only in the case of emergency that the Governor should
interfere. I will only give two instances. The Simon Commission
has also pointed out the very difficult position in which Governors
‘will be placed in the future in India and in a few lines upon which

R. T. VOL. II. E
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I cannot lay my hands immediately it has shown some hesitation,
it wonders whether those men will be forthcoming to take up all
these responsibilities. That doubt is well founded and it is our
object to lessen those responsibilities as far as possible. We must
not make it necessary to have supermen as Governors of Provinces;
we can only expect to get good men; we cannot espect to get
supermen. Unless you take all this responsibility off their
shoulders, which so many people are anxious to thrust on their
shoulders, you will require supermen to be Governors of Provinces.
I do not expect to have supermen fo be Governors-of Provinces;
I only expect to have good men and men with experience. There-
fore, I would must respectfully urge that you do not place all these
responsibilities on the shoulders og a Governor; let him be a guide,
philosopher and friend, but not a dictator.

(The Commiltee adjourned for a quarter of an hour.)

- Diwan Bahadur Ramachandra Rao: Sir, there are three ques-
tions which have been under discussion this afternoon. Lord
Zetland has revived the discussion in regard to official ministers.
I regret to say that with all respect to him, and after hearin
everything that has been said in favour of the proposal, T sti
feel that the entertainment of an official minister would constitute
a serious inroad on the principle of responsibility which it is pro-
posed to confer on the ministers. I have already pointed out on a
previous occasion that even the partly official local Governments
as they now are, are for the most part against the introduction
of a minister who is not responsible to a constituency. The
Government of Bombay point out that it will create the anomaly
of there being in a Cabinet jointly responsible to a Legislature
persons who will not be drawn from it and who will not represent
the choice of the Legislature; they will not have any party or
following in the Council on whom they could depend for carrving-
out their policy; though in theory responmsible to the Legislature,
they will not be removable by it, and, being appointed by the
Governor, will naturally look to him for support. Now, Sir,
that is conclusive; in effect we shall be introducing into the Execu-
tive a person who is not responsible to anyone but the Governor.
That is fundamental. If you wish to have joint Cabinet respon-
sibility for the administration of the Province it is far better not
to- have an official Minister. The only reason put forward by
Lord Zetland was that there may be circumstances in which as
between the conflicting communities in India it may be possible
to entrust the portfolio of Law and Order to a person who is not
connected with any community. As I have already pointed out,
and as several of my friends have already stated, if the communi-
ties have no confidence in each other, they must learn to work
together and to trust each other. As has been pointed out, in
many of the Provinces Indians have already been discharging
these duties. In those circumstances absolutely no reason has been
assigned for infringing the principle because of the possible
contingency of an official minister being required in some Pro-
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vince at some future time. It seems to me that there are no com-
pelling circumstances which should induce us at present to agree
to the introduction of an official minister.

As regards the overriding powers of the Governor, there seems
to be some slight confusion. The Simon Cominission have definite-
ly taken the stand that as far as possible there must be a break
with the existing system, which allows the Governor to do more
or less what he %ikes and to override his Ministers in any matter.
in the whole field of administrative responsibility. In para. 53
they say: ‘“ It is this which we have more than once referred to
as the ¢ blurring ’ of responsibility. Self-government in the pro-
vinces can only %)ecome a reality when the Governor does not come
in like a deus ez machina to make the wheels go round. A The.
principle which we think ought to be insisted upon is that as long
as the normal processes of responsible government are being pur-.
sued, the responsibility which properly attaches to government
should be jointly borne by those who have the honour and the
care of office. 'We are bound to make the provisions in para. 50
for the critical cases which may arise when the rights of minorities-
are put in jeopardy, or the peace and security of the province
are Yut in serious peril, as well as for cases where vital interests
not limited to the province are involved. But subject to. this,
responsibility in the face of the provincial legislature should rest
where it constitutionally lies, as long as mormal constitutional
government is being carried on.” : ‘

This is the position taken up by the Simon Commission, and
their recommendations are intended to break with the existing
practice of allowing the Governor to do what he likes in any
sphere of government entrusted to the Ministers. The Commission
reduce the cases where the Governor should have power of interven-
tion and of overriding the views of his Ministers to five, and
these five cases are expressly set out in para. 50 of the Report
of the Simon Commission. The question we have to consider is
whether we should accept these cases as cases where the Gtovernor
should have some power to override the decisions of the Ministers.

In regard to these five cases, the first one mentioned is: *“ In
order to preserve the safety and tranquillity of the Province.”’
I submit that these words ‘‘ the safety and tranquillity of the
Province ”’ are too general and are too comprehensive. In one
Pplace the Simon Commission has expressly ruled that responsibility
should lie normally with the Minister, yet they give power to
the Governor under these comprehensive words to override the
«decisions of the Cabinet and to prescribe measures over the head
of the administration. I submit many cases may arise in the
normal course_of administration where this provision could be
invoked, .and I su’pmit that the Governor should not have the
power to intervene in this wa{ in-the normal course of administra-
tien in any Province, but should have it only in the case of a
state of emergency, such as is referred to in the Report of the
Simon Commission, Otherwise we shall impinge on the Tespon-
sibility of the Minister, and we shall be inviting the Governor to

E 2
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shoulder that responsibility, which ought to be on the shoulders
of the Ministers.

I should also like to draw the attention of the sub-Committee
to the fact that in these five cases the Governor would be subject to
the superintendence, direction and control of the Governor-General.
The vesul} of that is that in regard to matters which are described
as falling under the safety and tranquillity of the Province it is
not only the Governor but the Governor-General who may intervene
in the affairs of the Province and in this way override the deci-
sions of the Ministers,

On these broad grounds I submif that the only case in which
the Governor should have any special powers should be in the
circumstances described as constituting a state of emergency, and
which are these: ‘“ We recommend that the Governor . . . should
be given statutory -powers to declare that a state of affairs lhas
arisen under which the government of the province cannot be
carried on in accordance with the provisions of the Statute, and
thereupon there should vest in the Governor all the powers
normally possessed by the Governor and his Cabinet, with the right
to appoint any persons to assist him and to delegate powers to
them, and the right to nominate any such persons as members
of the Legislature.” The Governor would have further powers to
restore rejected demands for grants, and to certify legislation if
in his opinion it is essential for any interest in the province—a
power which it will be observed is wider than his normal powers
set out in para. 50 above. It should be provided that the reasons
for declaring that such a state of affairs exists should be reported
at once to Parliament, and that these special powers should not
remain in operation for more than twelve months without the
approval of Parliament expressed by resolution of both Houses.”

It is these powers that it may be necessary for the Governor
to possess, where the machinery of Government breaks down,
where the Legislature refuses to function and where there are
no Ministers’ to take charge of the administration. It may be
that in those circumstances the special powers mentioned in the
paragraph I have quoted should be given to the Governor, but
I think that in no eircumstances other than that should the
responsibility of the Ministers be reduced. They should certainly
learn to face the music and not to call on the Governor to shoulder
their responsibility which lies on them as Ministers. That is, I
submit, the true position; it is only to meet a state of emergency
that the Governor should have these powers. In other circum-
stances the Ministers should act normally and the Governor should
be bound to act on their advice.

Sir Ghulam Hussain Hidayatullah: T will not take more
than five minutes. I agree with my friend Sir Cowasji Jehangir
thal no Minister who 18 ngt an elected member of the Legislative
Council will be acceptable to the country, but I join issue with
him when he says it should be obligatory on the Governor in all
cirrumstances to have a Chief Minister. I do not think the
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Governor’s discretion should be tied down in that way. There will
be circumstances under which he may not be able to find a man
who can command the confidence of a very large section of the
House.

My friend Mr. Chintamani said we ought to have a constitu-
tional Governor, whose powers would be restricted to dismissing
Ministers and dissolving the Council. He did not like to give-
the Governor any other powers; he seems to imagine that in India
ideal circumstances exist, that there are no differences of class
and creed, and that we have disciplined parties in that country!

With regard to the powers proposed for the safety and tran-
quillity of the Province, that point has already been dealt with
by my friend Dr. Shafa’at Ahmad Khan. If the tranquillity and.
safety of the Province is in danger, the Governor, it is said, must
dissolve the Council. It will take some time before new elections
take place and a new Council is formed, and in the meantime the
disaster may be complete. ‘

With regard to the protection of minerities, Mr. Chintamani
suggested that instructions should be given to the Governor in the
Instrument of Imstructions to see that mo injustice was done to
the minority communities. If the Governor gives that advice and
he is not listened to, what is he to do? He will be helpless. We
have Provinces where one community predeminates over the other.
In that case almost the same Ministers will be returned and will
form the Ministry, and no other comimunity can form a Ministry.
What will be the position of the Governor then? He ought to be
provided with certain overriding powers. :

On the third point, expenditure, let us suppose that we have
financial difficulties in all the Provinces. The Council may, for
example, cut down the salaries not of future recruits but of the

existing servants. What will happen if the Council does cut
them down?

Sir Cowasji Jehangir: 'What sort of servants?

Sir Ghulam Hussain Hidayatullah: All-India servants. They
will continue for some time; you cannot send them away mnow, at
once, and until they retire their position must be safeguarded.

What will be the position of the Governor? He cannot restore the
amount.

Sir Cowasji Jehangir : It will be non-voted.

Sir Ghulam Hussein Hidayatullah: Suppose the local Legis-
lature makes an inroad on the administration of Central subjects;
the Governor will be helpless. If the Council interferes in a matter
which, in the opinion of the Governor-General, essentially affects
the interests of any other part of India the Governor will be helpless
unless we give him specified powers.

With regard to emergency powers, I am in favour of them in
the form in which they are recommended by the Simon Commission.

Sir A. P. Patro: 1 propose to speak only on the powers of the
Governor in relation to the Executive and the Legislature. We
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have all been talking more or less at random and without reference
to any particular powers that are now exercised by the Governors.
The powers exercised by the Governor relate to administrative,
financial and legislative matters. In regard to the exercise of the
powers that are now vested in him under the Government of India
Act; we have to find, from our experience and knowledge of what
has happened during the last ten years, whether there has been
any abuse of the powers that are now vested in the Governors in the
various Provinces. If these powers that are now vested are abused
or are not carried out properly, then we have to examine the position
and see what are the powers that should be curtailed or taken away.

- In the present circumstances of the country whera we have got
reserved and transferred subjects certain powers are vested in ghe
Gpverqor, but this distinction between reserved and transferred
will disappear, and therefore the powers of the Governor must
necessarily be altered.

With regard to the administrative powers of the Governor, I
think the Statutary Commission has very carefully considered the
altered position of the country, and has made suggestions in para-
graphs 52 and 53 which are very sound, and which should in my
view be adopted, because they form the basis of the conclusions
with regard to provincial autonomy. The only criticism which has
been made of them is one made by my friend Dr. Ambedkar with
regard to communal matters; but I should like respectfully to say
that I do not agree with his criticism of that matter otherwise
every one of the epeakers here has agreed that this should be the
basis of the powers of interference by the Governor in administra-
tive matters. My friend Mr. Ramachandra Rao read out para-
graph 53, and here we have a very careful survey of the existing
situation and of the new powers which will be vested in the Legis-
lative Councils. The Statutory Commission has made its sugges-
tions, and I do not think anyone has seriously challenged the
correctness of the suggestions made in paragraph 50 of its Report.

Vith regard to the financial powers, to-day certain powers are
conveyed in the Statute under Sections 64 and 74 D. With regard
to certification where a grant is thrown out, that has reference to
the reserved subjects. With reference to the transferred subjects
the present power of the Governor is not to restore it but to leave
it to the Council itself, and the fate of the Ministers will be that
they will have to go. In the case of reserved subjects the Governor
has power to certify a grant which has been thrown out, and in
addition he now has power, where he thinks the discharge of his
responsibility requires that a certain item should be sanctioned
apart from the budget, to sanction it.

I appeal to the experience of the membera of the Legislative
Cou:ucif: and to Ministers with long experience, to say on how many
occasions this power was exerciseg. I know ounly one occasion in
Southern India where this power had to be exercised, and was
exercised in consultation with the Cabinet, namely, when the
Moplah rebellion broke out in Southern India. The Legislative
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Council was not sitting at the time, and the Governor had to certify
this in consultation with the Ministers and the Members concerned.
That is the only occasion in the last ten years in Southern India
where the extraordinary powers vested in the Governor were exer-
cised, and the exception proves the rule that the existence of such
powers is necessary to meet such cases as I have described.

With regard to the Legislative powers, Sections 37 and 42 of the
Nehru Report acknowledge the need for the same powers that are
now roviged in the Government of India Act. They refer to the
legislative powers with regard to the previous sanction of Bills
with regard to finance matters, and for referring Bills back, such as
are contained in the Government of India Act. Those powers are
also recommended by the Simon Commission. The powers of the
Governor in regard to administration are described in paragraph
50 of the Report, and the financial powers as we find them in
Section 72D and the legislative powers which are necessary are all
suggested in this Report. I therefore say that the Giovernor must
have these powers with a view to carrying on the administration on
practical lines. :

From a strict constitutional point of view it may be argued that
the Governor should get rid of a Ministry or have a new Council:
That may be quite true logically, but what is our practical expe-
rience? What effect will this have on administration? If every
time there is a dissolution of the Council, if every time the Gover-
nor dismisses the Ministry, it will lead to what happens in some
other countries. To avoid all such contingencies and to carry on
the administration for the benefit of the people and for the political
advancement of the country it is necessary that some of these powers
to. which I have referred should be vested in the Governor. It
cannot be that the Governor will exercise them arbitrarily under
the new conditions, when he has a responsible Ministry which is
responsible to the people of the Province and he has to be guided
by their advice. : :

My, Zafrullah Khan : 1 feel, with all respect, that there is some
slight confusion with regard to the powers of the Governor between
what are described as the overriding powers and the powers in the
case of a breakdown. The overriding powers, whether wide or
narrow, will be exercised, we must realise, at times when the gov-
ernment of the Province is being carried on on ordinary, normal
constitutional lines; that is to say, when there is a Legislature in
existence and a Cabinet responsible to the Legislature, and some
difficulty or emergency arises which it is not uecessary to get over
by the dismissal of the Ministers, a fresh election and the formation
of a new Cabinet, but where we feel the Governor should have power
to get over the difficulty by differing from and overruling the advice
or decision of his Ministers. These are what I understand to be
the overruling powers, and those are the overruling powers—(1), (2),
(3), (4) and (5)—described by the Simon Commission as being those
which the Governor should ordinarily possess.

Let us suppose that action is proposed to be taken which consti-
tutes a grave menace to the safety and tranquillity of the Province,
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and the Governor finds that his persuasion and advice are not being

accepted. He should then have the power, though its limits should

be strictly defined,. to interfere in order o preserve Law and Order,

and to spy ‘‘ This shall not be done, because in my o?inion it will
- endanger the safety and tranquillity of the Province .

Otherwise, the government will be carried on at that time in
ordinary normal conditions.

. On the other hand, there is the other question to which perhaps
not so much attention has been paid this afternoon as ought to have
been paid to it, the question of a breakdown, which is dealt with
under Head No. 5 of the heads of discussion. Supposing either the
Legislature broke down or there was non-co-operation in the Pro-
vince and people refused to return representatives, or when a Legis-
lature has been formed everybody refuses to take office, or when a
Ministry has been formed the majority goes on turning it out every
time, the question is what powers shall be possessed in that case,
am}c it is only in regard to those that I want to make a submission
or two.

With regard to those, the procedure suggested by the Simon
Commission is that under the supervision, control and superin-
tendence of the Government of India, the Governor-General should
‘have power to declare a state of emergency and to carry on the
Government for a period not lenger than twelve months, to report
his action to the Parliament, and it is possible to carry out that
plan for longer than twelve months if Parliament so certifies. In
my submission there ought to be two modifications in this scheme
recommended by the Simon Commission as an alternative scheme
in the case of a breakdown. There is not enough time to develop
my suggestions, but I ought to put them before the Committee for
consideration. One is that in such an event the Governor shall
have all the powers of carrying on the Government. Naturally he
must have, because there is a breakdown, and he must have people
to assist him. There is no objection in that; but to say that he can
nominate to the Legislature would mean that even at that time a
Legislature would be sitting. If that is so, that seems rather
illogical, with all respect, in this sense, that when there is a break-
down the Governor shall have the full responsibility, and for the
Legislature to continue to sit during these periods, would not be a
help to the Governor. When there is a state of emeregency, the
Legislature should be dissolved at once, the Governor should carry
on the government of the Province on his own responsibility by
appointing any advisers he chooses to appoint, with all the powers
of certification by ordinance and so on.

The next suggestion which I have to submit as a modification is
that these powers should be exercised for a period not longer than
six months instead of twelve months, and within six months they
must have another election to the Legislature and see whether the
Government can normally carry on the government of the Province
with the help of the new Legislature, forming a new government

if necessary.
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Mr. Joshi: I feel that it would be a great mistake if we showed
distrust of the responsible Ministry from the very beginning of the
new era in India. I myself hold that the Chief Minister and the
Ministry, who care for the interests of the country at least as much
as any foreign Governor, should not be mistrusted and will be more
responsible. Unfortunately, in this world we have tl}e experience
that if we treat people as irresponsible they become irresponsible,
therefore, let us not treat them as being irresponsible people from
the very start of the new era. I feel that if we once begin to give
special powers to the Governor we shall have to give him some other
powers also. If for instance, you ask the Governor to act in an
emergency in a certain way, in the first place he will get the power
with tampering with the loyalty of the Civil Service to their poli-
tical chiefs. How can the Governor do anything unless he asks the
public servants to obey his orders against the advice of his Minis-
ters? That must be the first result. The second result will be
that the Governor must also possess the power of dismissing public
servants. If he has not got the power of dismissing, for example,
a police officer who obeys the political chief, how 1s the Governor
going to get his orders obeyed? He must, therefore, also have the
power of making appointments. I therefore, feel, Sir, that no
special powers should be given. The powers which constitutional
Governors possess, namely, the power of vetoing legislation, are
very wide powers, and can be utilised by Governors in a large
number of cases. Then the Governor has the power of dismissing
a Minister, which, in a large number of cases will secure for him
his object. Then he can dissolve the Council, and I think that
these three powers will enable a Governor to secure his object. I
therefore think that in no case should the Governor possess a special
power to override the advice of his Ministers. If we say that the
Governor will be responsible in an emergency I do not know, why
the Governor should be more responsible than the Chief Minister.
If there is a rebellion in the country, the Chief Minister will also
suffer from the rebellion, and, therefore, the Chief Minister wall
have to take all the measures which the Governor is expected to
take. Moreover, I am told that the Governor must intefere on
behalf of minorities. In the first {)lace, we are going to give the
minorities protection by their special representation, and that should
secure for them whatever their object 1s. Now, if they expect the
Governor to secure for them the proportion of Government posts,
then logically is follows that they must give the Governor power
to make all appointments, from the smallest appointment of a
peon to the highest appointment. If the Governor has not
got the power I do mnot know how he is going to secure
equality or proportionate distribution of the posts. They must
leave that to the Ministry, because if the [Ministry does not
act properly towards the minority, the Governor must dismiss
the Minister and try to secure another Minister. He must dissolve
the Council and secure a better Council. I do not think the Gover-
nor can assume for himself the power of making all appointments.
Then it was said that the Governor should also use his power to
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secure financial ‘stability. I do not know how any Governor can
do it. If the Governor begins to interfere with the Finance Mem-
'ber’s_ business, then the Governor will have to secure all the powers
to himself. T do not think, therefore, that any of these powers
should be left with the Governor.

. My view, therefore, is that we should not invest the Governor
with any special powers; but his powers with regard to vetoing
legislation, his power as regards dismissing the Ministry and his
power as regards dissolving the Council should be quite sufficient
for his purpose.

~ Chairman : That ends the list of speakers that I had on the
question of the powers of the Governor. I do not know whether
you could assist me. I have not had the opportunity, of course,
of examining the notes of the meeting to see where we stand with
regard to this subject. If I were to put these three points—I do
not want to vote in the sense that it is a final decision; as I have
already said, everything must be provisional—but if I were to put
two or three questions just for guidance I think it might assist us
in drafting the report. The first question submitted was, is there
to be a discretion with the Governor to appoint an official Minister?
(‘““ No, no.””) T think that so far as I can see, nearly the whole of
the speeches from the Indian representatives, at any rate, were
against that discretion ; so we had better just leave it at that for the
moment. ’

The next question is, *“ Should the Governor have any special
power to act otherwise than on the advice of his Ministry, whether
in the matter of administration, legislation or finance? > That
would be, I suppose, under- strictly normal circumstances. Now,
I do not think that that position was quite so clear as the first one.
There has been some difference of opinion.

Str Chimanlal Setalvad: I submit that in a general Committee
the powers now suggested under Section 52, clause 3, the powers I
read, should go. That empowers the Governor, in a day-to-day
administration, to act contrary to the advice of his Ministers.

Chairman : Is there any objection to that position?

Dr. Ambedkar : Might I suggest that it should be put separately
—normally and in emergency? .

Chairman : The next point I am going to put deals with an
emergency. I thing this deals with ordinary times. I purposely
put in the word ‘‘ normal >, Is it Section 50 or Section 527

Sir Chimanlal Setalvad : It is Section 52, clause 3 of the Act.

Sir A. P. Patro: That will go, naturally.

- Chairman : Is there any objection to that?

Mr. Zafrullah Khan: None. - That must go.

- Chairman : *“ Should further power be vested in the Governor
for use in times of emergency o enable the government to be carried

on in the event of a breakdown in the normal comnstitution?’’
(‘‘ Yes, yes.”’) That is in the event of a breakdown in the normal
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constitution.” I think there can be no disagreement about that.
Somebody must act. Things must be brought back to normality.
There seems to be agreement there.

The next point is the question of the Second Chamber. We have
had a good many references to a Second Chamber. I do not know
whether it would assist you, or whether we could get agreement,
but my own feeling was that the majority of the Committee was
rather favourable to a discretion being left with the Provinces to
have a Second Chamber if they so desired, but it was not to be
made obligatory in the new constitution. I do not know whether
there is any disagreement with that point of view.

Dr, Ambedkar : We should like to say one thing on that point,
that the Second Chamber should not be constituted first, and then
its abolition should be left to constitutional resolution requiring a
certain majority. What we suggest is that if the situation is such
that it should be left as a matter of discretion in certain Provinces,
then first of all a resolution might be passed by the Provincial legis~
lature expressing its desire for a Second Chamber, and then that the
Second Chamber should be constituted. It should not be first im-
posed on the Provincial legislature by the constitution.

Chairman : If you are going to leave a discretion you leave a dis-
cretion. You do not impose it, you leave it for the legislature
which is to be formed to ask for it. That is how I understand the
principle of discretion in that connection. '

Sir P. C. Mitter : T should like to say one word in this connec-
tion. In the legislatures where they have already asked, for in-
stance in Bengal, in Bihar and Orissa, and in the United Provinces,
where the Committee appointed by the representatives have already
asked, where the Government have already recommended, and
.where the Government have already accepted, we may proceed on
the principle that they may be accepted, subject to further dis-
cussion in the full Conference; but where they have not asked it
may be left to discussion in the open Conference.

Mr. Joshi rose to speak.

Chairman: Just a moment, Mr. Joshi. Supposing that the
position just put before the Committee by Sir P. C. Mitter was the
position, or is the position when this constitution comes to be put
into operation, there is nothing to prevent the .new legislature in

- the Provinces to which he refers exercising its discretion and bring-
ing into being a Second Chamber. If t%ey had not come to an
such decision, there is nothing to compel them to take such a deci-
sion, that is how I used the word discretion. -

Mr. Joshi: That is all right. That expresses our feelings.
Sir P. C. Mitter: 1 understand where a discretion has already
been exercised, the discretion will be on the new legislature.

Chairman : The discretion will be the discretion under this new
constitution. You might have a lot of strange decisions applied to
youwif it was under a past constitution. It must be that the decision
of the legislature when the constitution has been put into operation.
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Sir P. C. Mitter : In that case, I would like the point debated at
greater length. It is a point of the utmost importance.

Mr. Jadhar : 1s the hon. member diffident about this?
Sir P. C. Mitter: Not at all.
Chairman : Very well, let us hear your speech on the subject.

Sir P. C. Mitter : My point is that we are going to frame a new
constitution. On the new constitution we first of all took the advice
of the Statutory Commission, we also got the assistance of members
elected by the Provincial Legislature, we also got the advice of the
Central Committee, and when the elected representatives of the
local legislature gave their advice after that, that advice was consi-
dered both by the Statutory Commission and by the local Govern-
ment, and finally that advice was considered by the Government of
India; so that in the case of Provinces, where we have the advice
first of all of the representatives of the local legislatures, then of
the Provincial Government, and finally of the Government of India,
we stand in a position different from that of the Provinces; for
example, Bombay, where they do not want a Second Chamber.
Therefore, as our whole object is to frame a constitution, and that
constitution is being framed on advice already obtained, I subm't
that there is a difference. - Therefore, I should be perfectly centent
if my~ friends here would come to this agreement, that as regards
these Provinces, we start with the presumption of this advice. Un
the other hand, if they do not, then I submit that this is a question
of such importance that it ought not to be summarily disposed of
one way or the other at the fag end of a sitting. It is 3 question of
great importance. A great deal depends on this. The future satety
of the Provinces, the tranquillity of the Provinces, decisions taken
in haste—many things depend on it. Therefore, we should not so
lightly ignore the unanimous opinion of the representatives of the
local legislature, of the Government and of the Government of
India.

Chairman : But just let us see where we are. Our friend here
is objecﬁng to discussing this matter, though he asked for a dis-
cussion and he has made the first speech in the discussion. He is
arguing now that we should'not continue the discussion because
the matter is of such importance. How that arises out of giving
any Provinces discretion, to be esercised, as it will, under the new
legislature in that Province, I cannot for the life of me understand.
Supposing that we were to take a very emphatic decision and vote,
we should probably find that three parts of this meeting was going
to give a declaration against Second Chambers. He would then
have some complaint, but we are avoiding that by leaving it abso-
lutely open, and saying that in his Province they can come to their

own decision.

Sir P. C. Mitter : In the new legislature?

Chairman : In the new legislature, yes. Surely he is prepared
to trust his new legislature?

Mr. Joshi : Or is he afraid of his new legislature?
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Sir P. C. Mitter: My point is, why should I lose the advantage
1 have already got? If I may say so, I do not want to avoid the dis-
«cussion, but what I do want is this. I will discuss, but if you want
to discuss, discuss after taking into account the importance of the
subject at a time when members are willing to discuss this important
subject.

Sir Chimanlal Setalvad : We are quite willing to discuss it.

Sir P. C. Mitter : You may say you are quite willing to discuss
it, but at this fag end of the meeting, we all know that we shall be
discussing in a hurry this important subject. That is my point,
and in that case, and in any case, our recommendations will coms
before the full House. Therefore why should I lose the advantage
of the considered opinion in the case of these three Provinces? If
«other representatives from these three Provinces object, I can under-
stand, but if other representatives from these three Provinces do
not object, why should my friend from Bombay shake his head?
If the representatives of Bengal objected, if the representatives of
Bihar and Orissa, if the representatives of the United Provinces
objected, I could understand that. If there is to be self-determina-
tion, let there be self-determination in the Provinces. :

Sir Chimanlal Setalvad : That is what you want to avoid.

Sir P, C. Mitter: No, I do not want to avoid it. You want

that the advantage that I have already got should be wiped out.
‘That is the difference.

Chairman : But surely my friend must admit that to be afraid
-of losing an advantage that you have already got is mot self-
-determination so far as the new legislature is concerned ; it is taking
away their discretion. I am fighting for the discretion for your
new legislature, and that is self-determination, not for somebody,
before the constitution ever was brought into being, to determine
.something for your Province—that is not self-determination.

Sir P. C. Mitter: I do not for a moment want to take away the
Tight under the future constitution to take away what is going to
he given. According to my idea let there be a statutory provision
so that by means of constitutional resolutions, as the Government
of India has suggested, it will be open to discussion. We are
talking of what has been decided to-day or else all the previous
papers are worthless. Are not the decisions which have alread
taken place to-day taken into account by everybody who has to look
into it. I do not object to the future legislature deciding by consti-
tutional resolution to abolish this, that% do not object to, but I do
say that as we are including in these certain decisions already taken,
and as these three Provinces stand on a different footing, why
should members who do met come from these Provinces object?
that is my point. If others coming from these Provinces objected
I could understand that, but those who are concerned in these Pro-
vinces want it and do not cbject. Therefore my points is: let it
be recommended to the whole House and then the whole House will

have the right to discuss it, net that I am asking you to take a
decision to-day.
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Chairman : If by *‘ the whole House ’> you mean the full Con-
ference in Committee, they will have the right to discuss it, because
the report of this Committee will be presented and the question of
leaving to the Provincial legislatures a discretion with regard to
Second Chambers would be open to discussion in that full Conference:
in Committee. If we can get our Report completed this week, if
wi}l{lt proli?bly be discussed at the meeting that is to be held early
next week. ’

Sir P. C. Mitter : Perhaps I have been misundersthood, Sir. I
cannot object to the whole House coming to the decision that there
should not be a Second Chamber without a special constitutional
resolution by the new Legislative Council; that I am not objecting-
to. All I am pleading for is that our Report should say that inas-
much as representatives from these two Provinces do mot object,
inasmuch as their Provincial Committees asked for it, their Provin-
cial Government asked for it and the Government of India asked
for it, our recommendation is that this be accepted. But it must
be open to the whole House to reject the recommendation.

Chairman : Yes, it will be open to the whole House to reject our
full report if they wish to do so.

Sir P. C. Mitter: These three Provinces stand on a different
footing, and therefore our recommendations should be on that basis.

Mr. C. E. Wood: Sir, could we put in a rider that with regard
to certain Provinces which are mentioned as special, in which the
Provincial Committees recommend second houses, the representa-
tives of those Provinces appear to be in favour of forming Second
Chambers. Perhaps that would meet Sir P. C. Mitter’s objection.

- Sir P. C. Mitter : Yes, that would meet my objection.

Dr. Ambedkar: That is a fact which has to be taken into
account.

Sir Chimanlal Setalvad: My friend Sir P. C. Mitter has re-
peatedly asked why Bombay objects to his proposal, and why are
other Provinces objecting to his proposal. I will give him the
answer: because the course he is proposing is against the self-gov-
ernment that he himself wants. -

Sir P. C. Mitter: No.

Sir Chimanlal Setalvad : Yes, it is; he says: inasmuch as the
expiring Council has so decided.

Dr. Ambedkar : They have not; that is the point.

Sir Chimanlal Setalvad: And that inasmuch as some other
"authorities have said so, therefore the new Legislature that will<
come into existence under the new constitution should not have the
discretion to decide upon it, but it must be first imposed upon them
_aud then they can say: we do not want it. That is inverting the
whole process. It is either one thing or another: either Bengal
- wants a Second Chamber or it does not. If Bengal wants a Second
‘Chamber, then surely there should be no difficulty in the Legislative
Council under the new constitution asking for it. Why is he afraid
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to go before it and get that resolution? If, on the contrary, Bengal
is against it, then surely you cannot force upon unwilling Bengal
in the new council the wording of the old council and the wording
of other authorities and committees that have considered the matter.
To my mind it is so simple; there should really be no discussion of
this in the way the Chairman put it. We are giving complete
discretion to each Province to determine by constitutional resolution
of the Legislative Council whether it requires a Second Chamber
or not; the field is completely open, and if the case for Bengal for
a Second Chamber is so strong as is said, then surely there can be
no difficulty in getting that resolution passed.

Sardar Sampuran Singh: The position is not this, that by de-
ciding that there should be two Houses you would be in any way
limiting the authority of the coming constitution of India; but if
-at present we do not decide it, we shall be decided only with regard
to one interest in the country, that is to say only with regard to
those people who are more likely to go into the lower House. But
the interests of those people who are likely to ?o into the higher
House naturally will not have the same amount of voice in the lower
House. In these Provinces where they want two Houses there are
iwo kinds of people, each different from the other. There are
different communities of interest and in order to legislate for those
two different communities of interest I think it is to a certain extent
necessary that provision should be made for both of them. If we
do not consider this point now, I think we should be ignoring one
community of interest where it exists in certain Provinces.

Chairman : But that is an entirely new point. As I understand
you, you are wanting us to lay it down definitely that there shall be
a provision for two Houses. I did not quite gather whether you
intended to enforce that upon the Provinces as a matter of statute.
All T am suggesting is we shall have to leave it to the discretion

of the new Legislature as to whether it shall call into being a
Second Chamber.

Sardar Sampuran Singh: What I wanted to submit was this,
Sir, that by saying there shall be one House and the second House
is to be created by that lower House, we should be ignoring the
interests of the people who are to go into the.second House. There
are Provinces, for example the Punjab, which do not want a second
House; but there are different communities of interest in certain
Provinces and there a second House is required. If we now give
them only one House we shall be ignoring the claims of those people
who think they want a second House and have a separate community

of interest from those who are more likely to go into the lower
House.

Sir P. C. Mitter : The question of a second House was not really
on our agenda paper; it was discussed incidentally. Therefore I
suggest we make no recommendation one way or the other but
merely say that it was suggested incidentally, that some speaker
suggested there should be a second House while others objected.
‘We should leave it to the Conference because it was not on the
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agenda paper and was never fully discussed. That ought to meet
my friends, I do not want to run away with a decision, Let the
whole Conference decide this question. I will place my points
before the whole Conference and the whole Conference will then
‘decide whether I should have the advantage, whether the self-
determination should be only self-determination of the future or
should be self-defermination of the past as well as self-determina-
tion of the future. With some confidence I suggest that I can
fairly ask for that. It was not on the agenda paper; it is true it
was incidentally discussed, but I have many things to say which
I would have said at an earlier stage if it had been definitely on the
agenda paper.

Chairman : 1 would like to remove this gievance; we had better
have it out in our Committee rather than have it out in the full
House, as the suggestion has been made. I think you had hetter
leave it and there will be some reference in the report which I hope
we shall be able to discuss on Friday amongst ourselves; If Sir
P. C. Mitter is not satisfied with the reference, we will give him
the opportunity of making any speech he desires to make upon that
part of the report and try to influence this Committee to give him
such an amendment as will give him satisfaction. There are one
or two other points I should ljie to mention for your guidance. We
have had no discussion at all on two points affecting the Legisla-
ture: first of all, the question of how long the new Yegislatures
shall last ; are they to go on for four years or five years?

Some Members: Five years.
Other 3 embers: Four years.

Chairman : I am only asking you to put something in the draft
report and I will put in five years. If you move that it should be
four years then we will discuss the pros and cons. You are about
equally divided between four and five years; I as Chairman will
decide for the time being and I will put in five.

(The sub-Commitiee adjourned at 5-£0 p.m.)

ProceEpIsGs oF THE FrerE MEeErixe oF stus-CoarTTeE No. IT
(Provixciar CoNsTITGTION), HELD oF 15TH DEcEmsER, 1930.

Chairman : Perhaps I ought to say that I have sent each member
of the Committee a copy 101? the draft report. In beginning the
proceedings I will assume that the report has been read, and there-
fore I will not take up the time of the Committee by reading it. I
propose to take the report paragraph by paragraph, and, if there
are amendments, sentence by sentence; but 1f there are mno
amendments to any paragrapb, I hope the time will not be
taken up in discussing the mere wording of any of the paragraphs,
becaiise we have to keep in mind that we are not framing a Consti~
tution. A process will have to be taken up at a later stage when
all these things will have to be, as I have said repeatedly, fitted
into the Constitution; the language that is used in the report is
perhaps not so technical and legal as it will be when it comes to be
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fitted into the entire Constitution. If we would keep that in mind,
I think perhaps it would avoid speeches being made on the mere
wording of a sentence.

“ 4. The abolition of dyarchy. The sub-Committee is agreed
that in the Governor’s provinces the existing system of dyarchy -
should be abolished and that all provincial subjects, including the
portfolio of law and order, should be administered in responsibility
to the provincial legislatures.”” To that I have an amendment, by
the Earl of Zetland, which I will now ask him to propose.

" Mr. Joshi: T have an explanation to ask.
Chairman: Yes, an explanation.

Mr. Joshi: We did not go into the whole list of provincial
subjects, but we thought that the powers of the Legislatures would
be first considered by the sub-Committee A. The explanation I
want is this: there are some matters which are considered to be
provincial, but are subject to legislation by the Central Legislature.
The subjects in which I am interested and about which I want an
explanation are: factories, the welfare of labour and the settlement
of labour disputes. These are considered to be provincial subjects
but are subject to legislation by the Central Legislature. I do not:
know what 1s to happen to these subjects, whether they will now be
transferred wholly to the Central Legislature, or will be reserved
for the provincial legislatures. They were kept as reserved subjects
and not transferred subjects, for a very good reason, that the legis-
lation was central. The legislation was central as regards factories
which may ask for certain inspection to be undertaken, and if the
Central Government had no control over the Provincial Government
in that matter, the legislation would be futile. Therefore these
subjects "were subjects for Central legislation as well as reserved
subjects. I therefore want to know, Mr. Chairman, whether we
have taken any decision on this matter or whether that will be a
subject to be considered by the First Committee.

Chairman : T understood that that was a subject to be considered
by the First Committee and that it was no part of our discussion.
My report is, as near as I could make it, based upon the actual
discussion on this Committee or upon subjects definitely coming
within the scope of this Committee, and certainly not coming within
the scope of any other Committee. I think Mr. Joshi need have no
fear but that it will be discussed and if he has any desire to have
the matter explained, he had better give notice to the Chairman
of the Committee meeting to-morrow that he will ask him a question
to make it clear.

Mr. Joshi: My only-desire was that I should not be precluded
from raising that point when the report of the First Committee
comes up for discussion,

Chairman : No, you cannot be, because we are not covering the
ground.

Lord Zetland : Mr, Chairman, the amendment which I should
like to put before this Committee is not really an amendment of any
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-substance so far as the main principle of clause 4 is concerned.
"What I am anxious to do is to provide that the services, and parti-
cularly the Police Service, shall be immune from political inter-
‘ference of a party kind. It was agreed in the course of the discus-
-sion which took place last week that it was very desirable that the
services should be placed completely outside the influence of party
politics. 'What I would like to suggest to the Committee is this,
~that in that respect we should place the services—and I am dealing
particularly with the Police Service— as far as possible on the
-same footing as they are in this country. In this country the
matters of the internal economy of the police force, so to speak—
‘that is to say questions of discipline, training and promotion—are
-dealt with by the head of the Department, the Commissioner of the
Metropolitan Police in the case of London, and Chief Constables in
‘the country. There is in existence in this country an organisation
-which I think .is known as the Police Federation, which consists,
with the exception, I think, of a solitary representative of the
Home Department, exclusively of police officers. Without the
-consent of that body mno alterations in the rules or regulations
relating to emoluments, conditions of service, promotion and so on,
-can be made. - It has been found very desirable to have a system of
‘that kind in this country and I think it would be equally desirable
‘to have a similar system in India.

Now bearing in mind what your Chairman said, that we are not
framing a detailed Constitution, I merely put forward a suggested
addition to paragraph 4—not that'I am wedded to the particular
wording which I have given to it, but merely to make that point.
"The addition to paragraph 4 which I suggest is as follows: *‘ But
the sub-Committee is of opinion that statutory provision should be
made that the responsibility for the maintenance of discipline and
~for the recruitment, training and promotion of the provincial police
force, now vested in the Inspector General of Police, should conti-
nue to be vested in him, and that in the discharge of these functions
‘he should be subject only to such control as may be necessary to
ensure that the police administration of the Province conforms
-to the general policy of the Government *’.

Now, Sir, I think I have very nearly taken up my five minutes
-and I will not therefore delay the Committee further. That is the
-point I want to make.

Chairman : Just as here the police force in a certain degree is
-under the control of the Secretary of State for Home Affairs. The
-amendment proposes an addition, a new paragraph following para-
graph 4: ‘“ But the sub-Committee is of opinion that statutory
provision should be made that the responsibility for the maintenance
-of discipline, and for the recruitment, traininﬁ1 and promotion of
‘the Provincial police force, now vested in the Inspector General of
“Police, should continue to be vested in him, and that in the dis-
-charge of these functions he should be subject only to such control
-as may be necessary to ensure that the police administration of the
“Province conforms to the general policy of the Goverhment .
"Now that is the amendment.
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Mr. Chintamani: Sir, I appreciate the anxiety of the mnoble
Marquess to make it clear beyond doubt that the discipline of the
police force and its efficiency shall not be affected by political and
personal considerations which he apprehends may weigh with the
Minister ; but I think, Sir, the amendment is partly superfluous and
partly undesirable. It is superfluous for the reason that, as he
himself admits in the body of the amendment, the matters to which
it relates are at present under departmental control, and there is
absolutely no reason for us to assume that steps will be taken, either
in respect of the Police Department or any other Department, cal-

culated to affect the efficiency and discipline of the working of the
Department. ‘ ’

If it is merely superfluous, it is also undesirable for the reasom
that we start, as it were, with an expression of doubt as to the
manner in which, and the motives and purposes for which, the
future self-governing Government of a Province may work in
respect of this Department or any other Department. Just as the
noble Marquess has moved this amendment in respect of the police,
other members may move similar amendments urging statutory
provision with regard to other Departments, and the result will be
a continuation of the present undesirable state of affairs where it
is often seen that the Ministers are only the nominal heads, and the.
heads of Departments are the real heads. - We do not want this to.
happen; we desire that the new Constitution should be started in
an atmosphere of confidence; and, as I suggest respectfully to the-.
noble Marquess, it may be the better part of wisdom to have that
confidence and not to suggest clauses which are only suggestive of

suspicion.

Mr. Jadhav: May I ask as a matter of information whether the.
noble Marquess contends that the present independence of the Police:
Department is not sufficient, and that more independence should be.

‘given, or that he intends that the present state under the Executive.
ouncil should continue.

Lord Zetland: No, my intention, as appears in the proposed
amendment, is that the existing control should continue. I do mnot
want to alter the existing position.

Mr. Jadhav : Then does he mean to say that the present inter-

ference by the Home member should continue in the hands of the.
Minister

Lord Zetland : Yes. All I want to secure is that the powers and
position of the Inspector-General of Police as they exist at present
should be secured to him in the future.

Mr. Joshi: My question is this. Lord Zetland proposes that
the recruitment of police services should be in the hands of the
Inspector-General. We hope to have a Public Services Commission.
Does the noble Marquess desire the Public Services Commission to.
be deprived of the power of recruitment for police service?

Lord Zetland : It depends. Of course, if there is to be a Public
Services Commission in every Province, that will make a difference,
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and I agree, I think the recruitment should be done by the Public
Services Commission. :

Mr. Joshi: That would be one of the proposals which we would
be making.

. Chatrman: I am-only allowing questions; I am not allowing
discussion upon this pomnt. I have called upon this gentleman
_ 'here to speak, but I was allowing two questions to be put.  Now are

the questions finished, because I cannot allow them to go on
indefinitely. )

Sir Chimanlal Setalvad : Sir, as you will remember, there was
discussion in this Committee about the recruitment of the public
services in the Provinces, and the general trend of opinion then was
that the recruitment should be in the hands of a Public Services
‘Commission. Therefore the Police force recruitment will be in-
-cluded in that scheme, and when we come to the proper place, we
shall have to add, I submit, a paragraph about the recruitment of
services in the Provinces. :

Then as regards discipline and various other matters included
in this amendment, I entirely agree with my friend, AMr. Chinta-
‘mani, that the way in which the amendment has been drafted
‘suggests doubt and apprehension that the Minister in charge of law
and order will not deal with the matter in the right way, and if
-you lay down rigidly what has been put in the amendment, you
will create from the start friction and want of confidence between
‘the Minister in charge and the Inspector-General of Police, or
-whoever the authority may be. I hope, therefore, that Lord Zetland
-will not press his amendment. In all these matters, as I have
-already said, you have to take risks; you cannot safeguard every
possible contingency. You have to take risks. There may be
‘mistakes. In a certain way things may be done which may for the
moment be undesirable; but, after all, when responsibility is put
upon people they will in a very short time adjust themselves to the
xight conditions. I therefore am opposed to the amendment.

Sir A. P. Patro: I think this amendment is due to the desire
-that if law and order is transferred to the Provinces there should be
some safeguard in reference to the Police Service which should not
be subject to political influences. A Public Services Commission
will no doubt be formed. In some Provinces such a body is already
in existence. In my own Province it is in existence and is work-
‘ing. ‘Whether recruitment to the Higher Services should be wholly
entrusted to the Public Services Commission is open to some doubt,
and that is being considered now in the Madras Presidency. The
transfer of this power of recruitment to the Public Services Com-
mission has not yet taken place, because it is desired first to make
an experiment in regard to other Services in order to see whether
-the method will prove successful. It seems to me that a certain
safeguard is necessary so far as Provincial recruitment is concerned,
and that the matter should continue to be, as it is now, with the
Tonspector General of Police. This is a special Department—a
.security department. Therefore, unlike other Departments I think
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gome provision is necessary—subject to the control of policy and of
conduct of the Minister in charge of Law and Order. '

Sir Cowasjt Jehangir: You mentioned ‘that there was a Police
Federation here. Am I to understand that the Home Member is
not responsible for discipline in the Police Force in England, and
that if any questions are asked in the House of Commons the Gov-
ernment does not take upon themselves the responsibility for dis-
ciplinary action, of if any injustice is dome fo a:policeman and
questions are asked they can absolve themselves of all responsibility ?

Lord Zetland : No. TUltimately, of course, the Home Minister

takes responsibility, He answers questions in Parliament, but
certain powers are delegated by him, in working, to somebody else.

Sir Cowasji Jehangir : The proposal can only mean one of two
things—either to retain the powers which the Inspector General
has to-day, or enhance them. Tord Zetland distinctly mentioned
that he wanted those powers now vested in the Inspector General.

I know of no section in the Act which vests any power in the Inspec-
tor General at present. '

Lord Zetland : Yes; he has his powers uﬁderl‘ the Police Act.

Sir Cowasji Jehangir : Under the supervision, control and direc-
tion of the Government.

Lord Zetland : Yes.

Sir Cowasji Jehangir : There are no powers vested in him over-
riding the control of the Government. '
Lord Zetland: No. I am not asking that he should be given

powers overriding the control of the Government. That would
obviously be absurd.

Sir Cowasji Jehangir: Then you want the status quo to be en-
sured ? :

Lord Zetland : Yes.

Sir C. Setalvad: Making him independent of Government, ex-
cept as to policy?

Lord Zetland : No.

Sir Cowasji Jehangir: You waut the status guo to be main-
tained ?

Lord Zetland : Yes.

Sir Cowasji Jehangir : That is to say, that the new Minister

shall have all the powers that the Home Member now has in India,
in all Provinces?

Lord Zetland : Yes.
Sir Cowasji Jehangir : Is that all you want?
Lord Zetland : Yes.
. Sir Cowasji Jehangir: Then I think the language of the amend-

ment goes much further than that. It can be put guite simply—
that the status quo should be maintained with regarn(i1 to the powers



144

vested in the Inspector General and the Executive Member at
present.

Chairman : Let us be clear what it is that is being asked for:
' “f]_?hg cont}'ol of the Provincial Police in matters of recruitment,
training, discipline and promotion should be secured, as at present,
to the Inspector General by statute >’. It is desired to maintain the
status quo by statute.

Str A. P. Patro: I do not think the noble Lord insists on

Statute. .

Chairmaii : There it is; it is by Statute. Then he goes on * The
training and promotion of the Provincial Police Force now vested
in the Inspector Greneral should continue to be vested in him *’, and
then ““ and that in the discharge of these functions he should be
subject only to such control as may be necessary to ensure that the
police administration of the Province conforms to the general policy
of Government ”’.

Diwan Bahadur Ramachandra Rao: I think Lord Zetland’s
amendment is altogether unnecessary. The policy has been to
establish Public Service Commissions and gradually to transfer the
recruitment of all the Services to those bodies so that there may be
no political influence exercised by the Ministers in the selection
of men for Public Service. If the Inspector General of Police
should be made an exception to that general policy which is being
followed in the Provinces it may be awkward. In Madras the
Public Service Commission has already been appointed and the duty
of recruitment to the Services in the Province, except the All-India
Services, is being transferred to that body.. I.think that is the
solution. As regards disciplinary action, I think it is now becom-
ing the rule that before any disciplinary action is taken against any
of the officials the opinion of the Public Services Commission is
obtained, and the Local Government passes final orders in the light
of that opinion. So that both in regard to recruitment and dis-
ciplinary action, the general policy which is now being followed in
India is to leave these matters to an independent body apart from
the Ministers, and to follow the advice of that body as far as
possible. I think that if we now introduce this amendment it will
act against the policy which the Local Governments are now fol-
lowing. The constitution of Provincial Public Services Commis-
sions has been recommended by the Simon Commission, and I think
that these matters ought to be left to the Provincial Public Services

Commissions.

Dr. Shafa’at Ahmad Khan: 1 am in favour of the principle
underlying this amendment, but I should like to make one sugges-
tion to the noble Lord. The Conference, I believe, will appoint a
sub-Committee on Services. This is a question which demands very
careful and thorough attention. It is a question concerned not only
with the Provincial Services, but also with the Imperial Services.
There may be some persons who would like this suggestion adopted
not only in the case of the Police Services but in the case of Execu-
tive Civil Services. I submit, therefore, that the whole question
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- should be threshed out when the sub-Committee on Services 1is

appointed. I believe that is the proper place for a discussion of
this nature.

Mr. Zafrullah Khan : T am in favour of the amendment to this
extent—that so far as the first part of the amendment is concerned,
that is to say, that the powers in these matters mentioned in the
amendment, which are at present exercised by the Inspector-General
of Police, shall continue to be vested in him, subject to the proviso
* except in so far as any of these powers may, at any subsequent

stage, be transferred to, or vested in, a Provincial Services Com-
mission *’,

Sir A. P. Patro: You do not want statutory permission, do you?

Mr. Zafrullah Khan: No. I am coming to that. Secondly,
that this reservation in favour of the Inspector-General should be
secured by orders made under the Statute, and not by provision in
the Statute; because if we start allowing these provisos and other -
things to be put into the Statute, many other things will be insisted
upon as being incorporated in the Statute, which will make the
Statute absolutely unworkable, and certainly very voluminous.
Thirdly, with regard to the second part of the amendment—that
the exercise of these powers by the Inspector-General of Police shall
not be controlled by the Government except in so far as may be
necessary to secure conformity to the general policy of the Govern-
ment—1I should like to put it in another way; that is to say, that
the Member in charge, or the Local Government, shall not interfere
with the discretion of the Inspector-General of Police in these
matters, or the exercise of powers by that gentleman, except to the
extent to which the Home Member is at present entitled to inter-
fere. That will secure that the existing state of affairs shall conti-
nue. On the one hand, the powers of the Government of inter-
ference in these matters will not be curtailed; and, on the other

hand, doubts will be set at rest that they will not in future be
enlarged or extended.

Chairman : Perhaps I ought to say, for the information of the
sub-Committee, that the Prime Minister has already provisionally
appointed a sub-Committee on Services, and he will probably say
something on the matter at the full meeting to-morrow. I do not
know whether we have discussed this matter sufficiently, or whether

Llord Zetland would like to say anything in view of what has taken
place.

Lord Zetland : There is only one thing I would like to say, and
that is with regard to what Sir Chimanlal Setalvad and Mr. Chinta-
mani have said, namely, that this was casting suspicion upon the
possible conduct of the Minister. Certainly it is not intended to
do that in any degree. The Home Member in this country does
not consider that a reflection is cast upon him by these provisions
which are made over here for securing to the Head of the Police
Department the exercise of certain powers; and if the Home Secre-
tary over here does not feel that a reflection is cast upon him, I
cannot understand why a Minister in India should feel that a
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reflection was cast upon him. At any rate, do let me say that I
-have not the smallest desire to cast any reflection of that kind.
Mr. Chairman, it seems to me that there is a fair amount of support
at any rate for the principle for which I am contending, and I must
leave it to you, Sir, to decide what the views of the sub-Committee
are.

Chairman : If I have gathered the sense of the Meeting, there
is a fair amount of support for the suggestion that the matter should
be allowed to go to the Services sub-Committee. That is the feel-
ing, I think.

Sir Robert Hamilton : May I ask whether it would be possible
just to make a reference to the Police here, and say that we are of
opinion that questions relating to the Police should await the deci-
sion of the Services sub-Committee—just to show that it has not
been overlooked ?

Chairman : We might add a foot-note at the end of the Report
saying that the matter of the Police was raised but that it was
thought that any further conclusion on it should be deferred until
the Report of the Services sub-Committee was known. Would that
meet the case? If Lord Zetland would be prepared to leave it in
that way he would still have a further opportunity to raise it in
the larger body, if he were not satisfied. We could agree upon a
suitable foot-note. It would still keep the matter open, and you
could raise it at a subsequent stage. -

Lord Zetland : Very well, as long as it is made clear that I am
not abdicating my rights to press this point.

Chairman: No. It is left open in the way of a foot-note, and
you can reserve your right to raise it at the final stage of the
proceedings. I think we might agree to pass on on that under-
standing.

Mr. Chintamani: I want to understand whether the foot-note
you propose to add to this sub-Committee’s Report about the Noble
Lord’s amendment will merely state that the question was raised,
or will indicate the nature of the amendment that has been moved.

Chairman : 1 thought I had put it quite clearly. A foot-note
will be put at the end of the Report saying ‘‘ The question of the
Police was raised, but it was decided to await the Report of the
Services sub-Committee in the matter ’’. I think that is quite
clear. If there is no other suggestion that means that we accept
Paragraph 4 as part of the Report.

Now Paragraph 5. ‘“ The composition of the Provincial Execu-
tives.”” “‘(a) Joint Responsibility—The sub-Committee recom-
mends that there should be unitary executives; and that the indivi-
dual Ministers composing the executive should be jointly respon-
sible to the legislature.”” "I think we had better take that section by
itself. Are there any remarks.

Raja Narendra Nath: I give my support to what has been pro-
posed as regards responsibility, but my view may require reconsi-
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deration after the Report of the Minorities Committee has been
received. : '

Chairman : Thank you. With that explanation, may we pass
on? :
(Agreed.)

Chairman : ** (b) The appointment of Ministers—The respon-
sibility for appointing Ministers will rest with the Governor. The
sub-Committee is of opinion that in the discharge of that function
the Governor should ordnarily summon the member possessing the
largest following in the legislature, and invite him to select the
Ministers and submit their names for approval. 'The Ministers
should ordinarily be drawn from among the elected members of the
provincial legislature. In the event of the appointment of a non-
elected non-official, such person should be required by statute to
secure election to the legislature (and if the legislature be bica-
meral, to either chamber) within a prescribed period not exceeding
six months, but subject to this limit he may be nominated by the
Governor to be a member of the legislature. The sub-Committee is
of opinion that there should be no discretion to permit the appoint-
ment of an official to the Cabinet.’> .

I have received notice of two amendments. One is by Mr. Fazl-
ul-Hugqg.

Sir C. Setalvad : T have an amendment to make; it is not a very
big one. The sentence at present runs ‘‘ The sub-Committee is of
opinion that in the discharge of that function the Governor should
ordinarily summon the Member possessing the largest following **,

etc. I would substitute the words ‘* wherever practicable > for the
word ‘‘ ordinarily ’, :

Chairman : Is there any desire to make that small change?

Mr, Fazl-ul-Huq: 1 propose that we delete the words *‘ and
invite him to select the Ministers and submit their names for
approval ’, and in lieu thereof to substitute the words *‘ as well
as the leaders of important groups, and take their suggestions into
consideration before making his final selection *’. As I read this
paragraph, it is the intention of the sub-Committee to suggest that
there should be a following of the procedure which takes place in
England—where the Prime Minister is asked to select his colleagues
as Members of the Cabinet. T am opposed to that idea.

There is no doubt that in this sentence it is provided that the
Governor shall appoint Ministers, but the very last words seem to
suggest that after the member with the largest following has been
summoned he will be invited—TI emphasise the word ¢ invited *’—
to submit names. I feel that in the course of time this discretion
will crystallise into a custom. My apprehension is that for many
years to come in the Legislatures we shall have groups based on
communities rather than on differences of political opinion, and
there have been cases in which the leader of a particular group,
amounting to over -70 per cent. in the House, has refused the sug-
gestion of the Governor to take a Minister from the other group.
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Af present there are officials and other interests in the Chamber and
a large number of nominated members, so that the wishes of the
Governor are more likely to be respected now than in the days to
come when there will be no official bloc and practically no nomi-
nated members. The leader of the largest following in the House
would then have an absolute discretion to make his own selection
and to ignore the claims of everybody else.

For this reason I wish that after the elections are over the
Governor, just as he will have the fesponsibility of appointing the
Ministers, will ordinarily summon the member with the largest
following, but will also consult the wishes of the leaders of import~
ant groups. No doubt he will have to give the greatest possible
weight to the opinion of the person with the largest following in
the House, but apart from that I should not lay down anything in
the Statute or in the recommendations we may make here which
would suggest that not only as a matter of ordinary practice, but
almost as a matter of eourse, when the person with the largest
following is summoned he should be asked to make selections and
suggest names for approval. It is for that reason I suggest this
amendment. ‘

Chairman : 1 ought to say that in this matter T followed very
carefully what I thought was the sense of the sub-Committee as
revealed in the discussions.

Raja Narendra Nath : 1 support this amendment.

Chairman : The amendment is that as well as the leader of the
largest following the Governor should consult the leaders of import-
ant groups.

Sir A. P. Patro: 1 agree with my friend that parties cannot be
formed now on politica% principles, and there is a difficulty in
forming clear-cut political parties in the Legislative Councils. We
must make an attempt, however, to.see that parties are formed on
a political basis and not always on this most troublesome basis of
communities. In order, therefore, to make a beginning it is neces-
sary we should ask wherever it is practicable, or ordinarily, the
leader of the group with the largest number of representatives in
the Council should be called on to form the Ministry. In forming
that Ministry, as Mr. Fazl-ul-Huq knows, in Bengal and elsewhere
the person called on to suggest names will be most imprudent if
he does not consult other groups and leaders in submitting names.
‘As a matter- of practice it is done in every Presidency; when a
Minister is called on to suggest names for his colleagues he consults
other groups and other Ieasers and takes them into his confidence,
and then submits the names to the Governor for confirmation and
appointment. In practice, therefore, that is being done, and I am
sure my friend will not press his amendment, because it is quite
unnecessary in the ordinary course of things.

Chairman: May I remind you that in the next paragraph we

say: ‘‘The sub-Committee considers it a matter of practical
importance to the success of the new constitutions that important
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minority interests should be adequately recognised in the formation
of the provincial executives.”” Surely any Chief Minister would
be acting most indiscreetly if he ignored this, and this will be part
of the constitution. :

Mr. Fazl-ul-Hug: 1 did not overlook that, but as a matter of
fact I am going to move an amendment to that, and if that is
accepted I shall not press for this amendment. The amendment
I propose to move to clause (c) is to omit the words *‘to en-
deavour *’ so that the sentence will read ‘‘ An obligation to secure
such representation should be expressed ” and so on. I wani to
delete the words ‘‘ to endeavour ’’ because *‘ to endeavour > may
mean nothing. '

Chairman : Do you not think, after the explanation which has
been given, you can trust us until we get down there?

Mr. Fazl-ul-Hugq : 1f the words ‘“ To endeavour ’ are left out
I might not press for this amendment. S Co »

Chairman : We will try to help you when we get there. |

Raja Narendra Nath: The amendment proposed will be pro--
ductive of no harm. '

Chairman: I am more concerned to be convinced that it will
do some good, if T have to change my report.

Mr. Chintamani : As it is suggested this amendment might be
withdrawn in view of the sentence to which you have drawn
attention, I think it fair to state that I am going to move an
amendment for the deletion of that sentence when we come to
that part of the report.

Sardar Sampuran Singh: I think instead of taking this point
at this stage we might leave paragraph (b) and make a provision
that this will be subject to the recommendations of the Minorities
sub-Committee. '

Chairman: In a sense that is so, because, as I have pointed
out more than once, everything depends on fitting in what we
do to the whole scheme, and we have to trust each other until
we see the whole scheme before us.

Sardar Sampuran Singh: What I am afraid of is that if that
provision is not particularly mentioned it may be taken that this
is passed by the sub-Committee unanimously, whereas it is, of
course, subject to fitting in to the general constitution. I think
the same provision which is made in connection with paragraph
(a) should be made in connection with paragraph (b), and that we
should say that this is subject to any recommendations which the
Mmorl.tles sub-Committee may make about this, so that that sub-
Committee, when considering these things, may not be prejudiced

by the view that this has already been considered by this sub-
Committee.

Mr. Wood: I am in complete sympathy with the remarks of
Mr. Fazl-ul-Haq, but I am inclined to think he will yet find his
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salvation in a properly constituted Second Chamber, which can,
I feel sure, if properly constituted look after the interests of
minorities. 'With all due deference to Mr. Fazl-ul-Huq, I think
it is for him to see that when this question of Second Chambers
comes up he is able to suggest a constitution whereby the minori-
ties shall have a chance when subjects are referred to the upper
Chamber from the lower which affect minority interests.

_Chairman : Will Mr. Fazl-ul-Huq wait until we see if any-
thing can be done for him on paragraph (c)?

Mr. Fazl-ul-Hugq : Yes.

Raja Narendra Nath: The provision made in paragraph (c}
does not really cover the idea which Mr. Fazl-ul-Huq has put
forward. The representatives of the majority community will be
selected by the Chief Minister, and the Governor will be bound
to take a man who represents a minority community; but whether
that man would be acceptable to his group is a different matter,
‘and it is on that point that Mr. Fazl-ul-Huq is laying stress.

Chairman : We understand that, but we must trust the Chief
Minister, on whom there is going to rest the responsibility for
seeing that effect is given to the sense of paragraph (¢). If that
is in the constitution, he would be a very imprudent Chief Minister
if he did not give most serious consideration to it.

Raja Narendra Nath: Sometimes there have been imprudent
Chief Ministers.

Chairman : The next amendment is by Lord Zetland.

Lord Zetland : This is a small amendment which I desire to
propose in line 10 of paragraph (b). Line 9 reads: ““In the
event of the appointment of a non-elected non-official, such person
should be required by Statute >’ and so on. My proposed amend-
ment is to insert after the words ‘‘ such person ’’ the following
words: ‘‘ unless already a nominated member of either Chamber.”

The object of that amendment is this. We are proposing in
a later paragraph that various minorities should as far as possible
be given an opportunity of serving on the Executive. It is ad-
mitted that, in some Provinces at any rate, for some time to come
Labour will be represented in the Legislature only by nomination.
In those circumstances, if you wish to appoint a representative
of a Labour to your Executive it would only be possible to appoint
a nominated person., - '

With regard to the Upper Chamber, in the case of those Pro-
vinces where it is decided to have an Upper Chamber, it seems to
me it would be very desirable that discretion should rest with
the (fovernor to appoint a mnominated member of an Upper
Chamber in certain circumstances to the Ministry.

“That power, of course, is freely taken advantage of in this
country and is found to be of very great value. It will be within
the recollection of the members of this sub-Committee that it was
desired some years ago to appoint an Indian gentleman to the
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Government in this country, the late Lord Sinha. It was mot:
considered necessary here that the late Lord Sinha should become:
an elected member of Parliament. What was done in order to-
get over that? He was nominated a member of the House of’
Lords, the Upper Chamber.

A Member: He was created a peer first.

Lord Zetland : 1 quite agree. In other words, he was nomina-
ted by His Majesty to the Second Chamber, and he was then made-
s member of the Government. It seems to me that power, which.
exists in this country, ought to exist also in the case of the mew
constitution in India, and it is for that purpose that I propose to-
add these words.

Chairman : The amendment is to line 10, sub-section (b), under
the heading ‘‘Appointment of Ministers,”” after the words ‘‘ such
person ’’ to insert ‘‘ unless already a nominated member of either
Chamber.”” Does anyone desire to speak on that?

Mr. Jadhav: I am afraid, with all due deference to the noble
Lord, I must oppose this amendment; it is bringing in an outsider
by the back door, if not by the front one. If a man cannot get -
himself elected to the Legislative Council and if he is persona
grata with the Governor and the powers that be, it will be quite
easy for the Governor to nominate him to represent any interest. -
In fact, we have seen in the Council of Bombay a capitalist nomi~
nated to represent Labour!

Lord Zetland: You have misread my amendment which says
““ unless already 2 nominated member.”” He would not be nomi-
nated for the purpose. :

Mr. Jadhav : He would first be nominated as a member of the
.Council and then taken into the Ministry on the strength of that
nomination. I do not think this sub-Committee wi%l give an

opportunity to the Governor or to any of the authorities there to
manipulale things in that way.

. The analogy drawn by the noble Lord with regard to the
raising of Lord Sinha to the peerage is not on all fours with what
1s suggested here. England enjoys a constitution under which
His Majesty has been empowered to create Lords; but that is
quite different from the nomination of a member to the Legisla-
ture. The nomination there is for a limited period, but the
nomination here to the peerage is from generation to generation;
1t is not confined to a small number of years but is of a permanent
character; and therefore His Majesty will take very great care
that only fit and proper persons are raised to the peerage. In the
case of the nominations now suggested, on the other hand, the
will be at the most for four or five years, and therefore there will
be no such responsibility. If this amendment is carried it will
lead to complications and will strike at the root of the very

principle of responsible government by elected members of the
Legislature.
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Mr. Chintamani: I regret that for the second time I have to
oppose an amendment moved by the noble Marquess. It is dis-
couraging to find that both the amendments he has moved to-
day are of a restrictive nature, intended to whittle down the value
of the scheme we are going to recommend. The sense of the
whole scheme is that there should be responsible government in
the Province and that a member of the Government should be a
person in whom the people have shown their confidence by -sending
him as an elected member to the Legislature, or, if he is mnot
when appointed an elected member, he shall be required within
six months to get himself elected, or he will lose his office.

Instances have been known to occur in India—and the noble
Marquess cannot be a stranger to them—of the Government nomi-
nating as members people who have received a sound beating at
the polls. There will be nothing, if we are not careful, to prevent
a repetition of such a scandal; we may have persons who are
defeated at the polls nominated as members and then becoming
Ministers. If that possibility is open there will be no real value
in the scheme we are going to recommend.

Mr. Joshi: T am entirely against this proposal to appoint
nominated members as Ministers, and incidentally I may say I
am also against the other proposal that the Ministers should be
nominated to the Legislature. My objection to the first sugges-
tion is that all these proposals will create a sort of friction between
the Chief Minister and the Governor, whenever the Governor
attempts to bring in people who are not desired by the Chief
Minister. . v

With regard to the very -noble wish of Lord Zetland that
interests like Labour should be represented on the Executive, I
have absolutely no doubt that with his help and sympathy we
shall frame a constitution by which Labour interests will be re-
presented in the Legislature by election, and I am sure he will
support the proposals I shall make in that behalf.

Sir Cowasji Jehangir : May I point out that the analogy which
Lord Zetland has brought forward is correct only with regard to
the Upper House, but nobody can become a Minister and be a
Member of the House of Commons unless he is elected. The
analogy only applies to the Upper House. Therefore, if any
Province desires to have an Upper House, and it is also Provided
that there shall be nominated members, it will be diffienit for us
to consider whether those nominated members should be allowed
to be appointed Ministers. But if in the Lower House you have
nominated members becoming Ministers, there is no analogy for
it either here or in India, for members to-day are not allowed to
be appointed Ministers unless they are elected. That is the Con-
stitution to-day.

Lord Zetland : Within six months.

Sir Cowasji Jehangir: Within six months, yes; that 1s an-
other provision altogether. You want them to be made Ministers,
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even ihough they are nominated. That is quite a different
matter altogether. Of course in every Constitution, including this
country, a man can be made a Minister, and then if he is elected
to the House of Commons, well and good; while if he is not
elected to the House of Commons, very often he has to give up
‘office. If the analogy is to be any good it should be considered
only when Second Chambers are being considered, and not at this
stage I think.

Mr. Zafrullah Khan: Sir, with certain reservations, 1 support
the amendment put forward by Lord Zetland. The first reserva-
tion is the provision that the nomination should not have been
made in contravention of the recommendation which this sub-
Committee proposes to make under paragraph 7 (¢). That is one
reservation, That means that the member shall have come into
the Legislature normally already. Supposing the representation
of certain interests in a particular Provincial Legislature is con-
sidered to be desirable, but it is found that it is not practicable,
to begin with at any rate, to group them together into constitu-
encies, and a certain amount of restricted power of nomination is
still left to the Governor, those interests being represented by
members who are nominated, there is no reason why our recom-
mendation with regard to the Constitution of the Executive should
definitely exclude this, that any such member who represents a
particular interest in the Province as much as any of the elected
members, should never form a member of the Executive.

Lord Zetland : That is the whole point.

Mr. Zafrullah Khan: Once he has been nominated to represent
a certain interest, then, while representing that interest in the
Legislature, he should be as much eligible to be a Minister as
anybody. That is the first reservation. As a matter of fact,
that is the only reservation; that in that sense the Governor should
not huve power to nominate anybody he chooses to begin with,
and then have a tussel, as it were, with the Chief Minister to
have his nominee included in the Cabinet. If the nomination
has been in the normal course under that restricted power which
the Governor should have, then such a member should be eligible
to become a Minister. And if that reservation in course of time
dizappears, or it is mot necessary to exercise it, naturally this
provision will have to go; there will be no such member of the

lI;_egis_lat:ure and there will be no possibility, therefore, of putting
im in,

I want to make just one remark with regard to the analogy.
that has been discussed with regard to the Constitution in this
country. Here, of course, one knows that the Prime Minister
first decides that it is necessary to have somebody who is not al-
ready a member of the House of Commons or of the House of
Lords, and then, on his recommendation, such person may be
created by His Majesty a peer. That is the chief distinction.
If the discretion be left to the Governor to appoint a person as a
Member of the Legislature, merely with a view to having him
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appointed a Minister, that certainly would not be in accord with
the practice here, because then it would be the Governor who
would desire to include that man in the Cabinet and would try
to force him on the Prime Minister. Here it is the Prime Minis-
ter who, having decided that he wishes to have a certain colleague
who has not been able to secure election to the House of Commons,
approaches His Majesty with the request that he shall be created
a peer.

Chairman : But-1.think the last point you have made will not
come under this amendment.

Mr. Zafrullah Khan: No. I say, provided the amendment
1s restricted in such a way as is proposed under paragraph 7 (c),
I have no objection.

Chairman : The amendment lays it down that unless he is
already a nominated member, he cannot be nominated for the
purpose. I only want to clarify the position.

Sardar Sampuran Singh: I also rise to support the noble
Marquess, though on another ground. Though [ agree with my
friend that at least there has been an effort to make out this point,
that because there may not be any Upper House in some of the
Provinces, therefore this analogy of the English Constitution will
not apply, personally I think this amendment is necessary just
for this reason, because there will be no Upper House in some
of the Provinces. That means that certain interests which may
perhaps be very important might not be represented in the Lowet
House, simply because those people are supposed to be a little
-out of the common run of the people, and Provinces will be de-
prived of the benefit of their services on account of that reasonm.
For example, there are landed interests, landed gentry, and so
many other people who have a lot of experience; there are old
gervants, members of the legal profession and so many other people
who may be very highly qualified to serve their Provinces, but
just because they do not happen to be in touch with the general
electorates have not succeeded in getting into the House; whereas,
if there were an Upper House,-they would perhaps be the fittest
-and most likely people to be in that Upper House. TFor the
teason that there are not going to be Upper Houses in several
Provinces, it is necessary that such nominated members should
in some cases be appointed Ministers.

Sir A. P. Patro: Sir, I am constrained to oppose this amend-
ment on the ground that it defeats the very principle of respon-
sibility in the Provinces, knowing as we do how nominations are
manipulated in the Provincial Legislative Councils and the class
and quality of persons who are nominated.

Dr. Ambedkar: Are you opposed to nominations throughout?

Sir A. P. Patro: No, I support nominations. YWhen we have
got this vicious system, then I think this provision will lead to
a great deal of mischief. It may be that an individual, however
estimable he may be, is not able to come in by the direct door



155

of election; then he may be put into the Legislative Council by
the indirect method of nomination. If a person is so important,
so able, so representative, that he could certainly fight an election
and come in by the direct door of election, if he is only nominated
to the Legislative Assembly and takes his seat as a nominted
member, whom does he represent? A ministry fromed with such
a nominated member will be an anomaly, because there may
not be harmony between the nominated member and the other
‘members who are elected as ministers. Therefore, to avoid fric-
tion and to avoid trouble, it seems to me that the advantages are
in favour of the omission of this provision of the amendment.
The introduction of this provision to my mind will certainly lead
to confusion and a great deal of friction in working the Con-
-stitution. If the nominated member is to be imposed on the
ministry, then the ministry will be in a difficult position. If an
unwilling partner is taken into the partnership, you know what
the result will be in the end when the partnership is working.
‘Therefore it seems to me prudent that we should not press this
-amendment,.

Mr. Barooah : Sir, if this amendment is accepted I am afraid
it will probably have the effect of creating a little anomaly.
The words are: ‘ In the event of the appointment of a non-elected
non-official.”” Now that means an official who has been nominated
by the Governor. Now if we add the words ‘‘ unless already a -
nominated member,”” as suggested by his Lordship, it will be
open to the Governor to appoint to the ministry either a person
whom he has already nominated or whom he will nominate after the
election and at the time of thé formation of the ministry. I
really cannot understand why a person who is nominated by the
Governor at the time of the formation of the ministry should. be
required to secure election after six months, while all the men

. who have been elected only a few days earlier- should mnot be
Tequired to secure any such election. I hope I am making my-
self clear. What I mean fo say is that if these words are added
it will mean that if the Governor appoints to the ministry a
person after an election is over, after he has made his nominations,
‘that man will have to secure election; but in the case of the other
‘man, if he happens to be a member who has already been nomina-
ted by the Governor, his Lordship wants to exempt him from -
securing election. There is clearly an anomaly in this and I
therefore oppose it.

Sir Chimanlal Setalvad: Sir, I am entirely opposed to this
‘amendment. I agree with my friend, Sir A. P. Patro, that it
strikes at the principle of responsibility. The whole suggestion
in this behalf has been based on paragraph 7 (¢) under which
power is proposed to be given to the Governor to nominate certain
‘persons if certain interests are mnot represented by the election.
Now with regard to that, Sir, when we come to that clause 7 (c),
T propose to move an amendment; which, if aceepted, will remove
the difficulty that Lord Zetland is feeling. As paragraph 7 (o)
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stands, it runs in this way: ‘“ With the possible exception of a
strictly limited proportion of non-officials who may in some Pro-
vinces require to be nominated by the Governor to secure the
yepresentation of groups unable to return their own members
through the polls—.”” What I propose, Sir, is this: *‘ If in the
opinion of the Governor any minority or interest has failed to
secure representation by election the Governor may direct the
Council to supply the deficiency by co-option—.” ’

Members : No, no.

Sir Chimanlal Setalvad : So that the interests left out will’
come in, not by nomination, but by co-option by the elected mem-
bers of the Council. If a member comes in in that way, then there
may be no difficulty; the moment he is co-opted, he stands on a
par with the elected members, and then he may be taken into the
‘ministry if the Governor so desires.

Sir A. P. Patro: You will give power to the majority party to
co-opt their own creatures. :

Sir Chimanlal Setalvad : T am only making a suggestion which
you may accept or not accept; but if you do not accept what I
am suggesting with regard to paragraph 7 (c), then I am entirely
"opposed to the proposal made that the Governor may nominate a
member and that member may be taken into the ministry; that is
striking at the root of the whole principle of responsibility and we
cannot accept it. : -

Dr. Ambedkar: Sir, I should like to make one or two observa-
tions on the amendment which the noble Marquess has moved. I
should like to state at once that the position which he has taken
up seems to me to be absolutely logical. In this report we are
going to provide that certain interests and minority groups may be
represented by nomination in the Legislative Council. At the

same time we are also making provision in this report that the
Governor shall be given an obligation to endeavour to secure that
his Cabinet shall be representative of all interests and of all minori-
ties. Now, Sir, unless you provide that in the making up of this
Cabinet, the Governor shall also have the right to include members
who represent certain important interests by nomination, it seems
to me that you are creating an absolutely illogical position. Either
you must provide that there shall be no nomination to the Legis-
lative Council at all, that all interests, no matter how minute,
‘'shall be secured by election to the Legislative Council, or, if there
is to be nomination then you must provide that a nominated mem-
ber shall have the right to be in the Cabinet if his colleagues are
prepared to work with him on the principle of joint responsibility.
There is no escape from one or other of those positions.

- Now, Sir, it is stated by friends who are sitting on this side that
if we accept this principle, that a nominated member shall be &
member of the Cabinet, or at least that there shall be no ban upon
him, it will run counter to the principle of responsibility. I really
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cannot understand that position. These gentlemen who are saying
it will run counter to the principle of responsibility are prepared
to take the votes of nominated members. I am taking the report
" as it stands; I do not know what future amendments there will be.
Supposing the report as it stands is carried, that there shall be cer-
tain members in the Legislative Council who shall be nominated,
is it the position of these gentlemen that their votes are illegal?
If those who form the Cabinet who are drawn from the elected por-
tion of the House can validly use the votes of members who are
nominated to the Legislative Council, if those votes can logically
become the basis of the policy of a Government, I cannot see how
a member who is one of that nominated group should not become a
member of that Cabinet, I fail altogether to understand it. Ii,
as I say, they can take these votes of nominated members and utilise
them for their own purposes, I cannot understand what objection
there can be to the inclusion of a member from the nominated
group in the Cabinet. I therefore say the position of the noble
Marquess is perfectly logical. It seems to me we have to make a
choice whether we shall make a provision of the sort suggested by
the noble Marquess in his amendment, or whether we shall agree
to the other proposal which my friends say they will move at a
later stage, that there shall be no nominative element in the Legis-
lative Councils at all. Personally I would much rather have the
whole Legislative Council elected with no trace of nomination af
all. From that point of view I am not very much in favour of the
amendment suggested by the noble Marquess; but if in this Com-
mittee or at any later stage nomination remains, then I think I

shall have to agree with the noble Marquess and accept the amend-
ment he has proposed.

Diwan Bahadur Ramachandra Rao: I must express my sur-
prise at the speech to which I have just listened.

Dr. Ambedkar : You may, but you cannot have it both ways.

Diwan Bahadur Ramachandra Rao : He knows very well that
even under the existing system nominated members are not eligible
for appointment as ministers. Section 52 clearly lays it down that
uo minister shall hold office for a longer period than six months
unless he is an elected member of the local Legislature.

Dr. Ambedkar : That is in the melting pot.

Diwan Bahadur Ramachandra Rao : During the last ten years
wy friend knows very well that important interests were repre-
sented by nomination ; nevertheless, under the requirements of the
Act passed ten years ago, all ministers- were drawn from the elected
portion of the House. It seems to me, Sir, that to go back now and
appoint a nominated person as a minister would really be destroy-
ing the whole principle of responsibility and discrediting the
Reform scheme which is contemplated as a whole. We are looking
forward to the time when nominations will disappear, and even
under the future Conmstitution the portion nominated will be so
small that for practical purposes we should omit it for the present
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and not stick to logic which has been expounded by Dr. Ambedkar..
It seems to me that once you introduce a nominated minister who-
does not seek election, whatever you may do, this scheme is bound.
to be rejected by the country.

. Mr. K. T. Paul: I must remind-my friend, Mr. Ramachandra.
Rao, that in practice the Governor has secured representation of
mmportant minorities through nomination in a Cabinet by appoint-
ing them members of Government. - Now that system is to go and
we are fo have only ministers.

Diwan Bahadur Ramachandra Rao * You mean members of the-
Executive Council ?

. Mr. K. T. Paul: Yes.
- Diwan Bahadur Ramachandra Rao : That is another matter.

Mr. K. T. Paul: For instance, the community my friend repre-
sents has been brought into the Cabinet of Madras through the
Executive Council. Similarly the Muhammadan commuuity has.
been brought into the Cabinet in that way in Madras. But now we
have to have a Cabinet consisting only of ministers. If that is so,
my position is precisely that of Dr. Ambedkar. I am not in favour
of any nomination ; but if there is to be nomination and it is to be
permitied as a practical necessity, then I do not see how it will be
right to place any disability on the Governor appointing to the
Cabinet nominated members.

Lord Zetland : Mr. Chairman, Mr. Chintamani was kind enough
to say he regretted that once more he had to oppose my proposed
amendment. May I say I share his regret, for I greatly value his
support.

I have an uncomfortable feeling that Mr, Chintamani looks
upon me with a certain measure of suspicion. He always seems to
be looking in my amendments for something which is not actually
there. This amendment of mine surely is a very simple one, and
it is, as Dr. Ambedkar has pointed out, a perfectly logical one. My
object in moving this amendment has been most lucidly explained
both by Mr® Zafrullah Khan and by Dr. Ambedkar. It does seem
to me to be a ridiculous position that you should have a member
of a Legislative Council nominated but because, owing to certain
circumstances to which we need not now refer, it is not practicable
that he should secure election. It seems to me ridiculous to bave
such a man, equal in every other respect with every other member
of the Legislative Council, and yet to say to him, ‘* No; because you
cannot secure election you shall not be eligible to be a member of
the Government.”” It seems to me that that position is wholly
illogical, and both on the grounds of expediency and of logic I do
venture o ask the sub-Commitiee to accept this very small and
innocuous amendment. _

Mr. Joshi: I think it would be better to postpome this until
the question of nomination is decided upon. If we agree not to
have any nominated members, this will fall through. :
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Lord Zetland : 1f there are to be no noxhinated members this
will be a dead letter, and it will not do any harm.

Chairman : As Mr. Garvin said yesterday, the House is divided.
I do not mind putting in a note. There is really a serious division
in the Committee. I do not want to settle these points to-day by
taking a show of hands, if I can avoid it. I do not think that is
the right thing to do. We might leave it over till a little later to
see what the Report is like, Then we might agree upon some
method of dealing with the question, either by following the prece-
dent, which we have established, of a foot-note saying that a sec-
tion of the sub-Committee were in favour of so-and-so, or by some
other method. At the moment there is a clear division, and I
think the best way is to postpone further consideration until we
have gone through the Report. Then we will return to it. Is
that agreed? (Agreed to.) ,

Lord Zetland : With regard to the last sentence in sub-section
(b), I am not going to ask the sub-Committee to accept an amend-
ment by the deletion of those last two and a half lines, because I
realise that the sense of the vast majority of the sub-Committee is
against me, and in those circumstances I do not wish to waste the
time of the sub-Committee. I shall have to ask the Chairman just
to say that I dissent from the last sentence.

Sir Robert Hamalton : 1 associate myself with that.

Chairman : 'We will have those two dissents noted in the Report.
* (¢). Group or communal representation in the Cabinet. The sub-
Committee considers it a matter of practical importance to the
success of the new comstitutions that important minority interests
should be adequately recognised in the formation of the Provincial
executives. An obligation to endeavour to secure such representa-

tion should be expressed in the Instrument of Imstructions to the
Governor.”’

Mr, Fazl-ul-Huq: I propose to delete the words ‘‘ to endeav-
our.”” Everything depends on the spirit. If the spirit is wanting,
any endeavour will fail.

Chairman : Is there any objection to the deletion of these two
words?

Mr, Chintamani : Yes. I have an amendment. I propose
that the second sentence be amended. It now reads, ‘° An obliga-

tion to endeavour to secure such representation should be expressed
in the Instrument of Instructions to the Governor,” :

Chairman : One moment. Do you deal with the third line
from the bottom—-‘‘ An obligation ta endeavour ”’—because if not
I can take your amendment after that.

Mr. Chintamani: I will read my amendment, and then you
will decide: ¢ An obligation to endeavour to secure such repre-
sentation need not, however, be expressed in the Instrument of
Instructions to the Governor, as no Chief Minister can ignore any
important minority in recommending this to the Government.’*



160

Chairman : I think, strictly speaking, that that comes later.
The amendment now before the sub-Committee is the deletion of
the words ‘‘ to endeavour.”” It would then read, ‘‘ An obligation
to secure such representation should be expressed in the Instrument
of Instructions to the Governor.”” The question before the sub-
Committee is the deletion of the two words “‘ to endeavour.” Do
you agree to that. (No/ No!/) Very well. Does any one wish to
speak against the deletion of these words? :

Mr. Chintamani: 1 speak against the deletion of these words
without prejudice to what I am going to say in moving my own
amendment. Assuming that a mention of this obligation in the
Instrument of Instructions is considered essential or desirable, then
it-is more prudent and less objectionable to retain the words ‘“ to
endeéavour ’’ rather than to delete them. If you retain them the
effect will be that the Governor and the Chief Minister will make
every possible endeavour to secure a suitable representative of the
minority communities, and if they should fail they will fail in
spite of the best endeavours. If, however, you delete these words,
" any sort of man to represent the minority communities, whether he
may or may not be in agreement with the general policy of the rest
of the Ministers or whether he may or may not be able honestly to
‘share the responsibility with them, will be appointed because of
this obligation. The result will be administrative confusion.
Therefore, of the two evils, the lesser will be to keep in the words
““ to endeavour.” .

Mr. Joshi: I think the omission of these words may be found
in some cases to be inconsistent with the joint responsibility. If
the Governor does not secure a man who is willing to share the
joint responsibility with the others, he cannot be under an obliga-
tion to secure a man. If he is under an obligation to secure a man,
he must also be under an obligation to make that man responsible,
but certainly he has no power to make the man agree with certain
others. Therefore, if these words are to be retained, it can only be
an endeavour. He cannot be sure of securing a man who will be
-bound to work with others with whom he may not agree. There-
fore, the words *‘ to endeavour ’’ must remain. I may also sug-
gest a small amendment myself, namely, that the word ““direction’’
should be substituted for the word ‘¢ obligation ’—‘“ A direction
to endeavour ”’. :

Lord Zetland : May I say how happy I feel to think that at any
rate on one occasion Mr. Chintamani and I are in full accord,
though let me also add that the fact that I am in full accord with
Mr. Chintamani necessitates, to my regret, that I should find my-
self at issue with a very old friend of mine, Mr. Fazl-ul-Hugq; but
I really think that the most you can require the Governor to do is
to endeavour to secure this representation. Obviously it would be
quite impracticable to say that in all circumstances he shall secure
the representation of these different minorities. If you were to do
that, the whole idea of appointing a Chief Minister in a province
where parties rather on the lines of parties in this country have
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developed, and consulting with him as to the appointment of youf
Cabinet, would be undermined and fall to the ground. Therefore,

I feel I must support Mr. Chintamani in his objection to this
amendment. P

Sardar Sampuran Singh : 1 rise to support my friend Mr, Fazl-
ul-Huq. The words ‘‘ to endeavour ’’ are proposed to be deleted
not in order to weaken the hands of the Governor, but really to
strengthen his hands. 'We are making this constitution with the
view in front of us that eventually the Chief Minister will be
making the Cabinet, and not the Governor. By making this pro-
vision in the Statute we are strengthening the hands of the Gover-
nor to interfere in such matters so as to get the minorities repre-
sented. If, on some occasions there is possibly a weak Governor,
and he does not use his full influence in getting the minorities
represented, and the other side say to him ‘ You are only to
endeavour; it is not binding on you by Statute ’’, he might give
in; and for the future there might be a sort of custom established
that the minorities might go unrepresented on the Cabinet. There-
fore, when Mr, Fazl-ul-Hluq asks for the removal of these two words
‘ to endeavour *’, it is really in order to strengthen the hands of
the Governor, so that if at any time he is pressed by the people
about him he will not have to give in, but will always be able to
stand on the strength which he gains from the Statute to see that
the minorities are represented in the Cabinet.

Chairman : 1 think you ought to reply now Mr. Fazl-ul-Hugq.
I think we have discussed this point sufficiently.

Mr. Fazl-ul-Hug: We are not proposing to frame our recom-
mendations in the expectation of how things should be, but in
recognition of facts as they are. It is extremely unpleasant that
I should bring forward a suggestion of this character which seems
to suggest that I am more or less reactionary in my temperament,
and that I am trying to put spokes in the wheels of a complete demo-
cracy for which India is now striving. Only the other day wy
friend Sir Cowasji Jehangir remarked that the demands of the
Muhammadans are extravagant.

Sir Cowasjt Jehangir: 1 never said so.

Mr. Fazl-ul-Huq : 1f Sir Cowasji Jehangir knew how the
Muhamadans and other minorities are sometimes treaied by their
own countrymen I do not think he would have gone so far as fo
make a remark of that character. I put it to Mr. Chintamani:
the idea is to have a Chief Minister or Prime Minister who will
make the selectiors, submitting the oames to the Governor with
a view that ordinarily these names shall be accepted for appoint-
ment to the Cabinet. Supposing Mr. Chintamani comes at the
head of a group of 70 per cent. of the members of the Legislative
Council, and he chooses to ignore absolutely the other 30 per cent.,
there is no doubt that in the Instrument of Instructions to the
Governor there should be an endeavour to have the 30 per cent.,
or some one of the 30 per cent., represented, but if the spirit is
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wanting any. endeavour will be futile. It is with a view to pro-
viding for such cases—and such cases have occurred in many Pro-
vinces in which interests which ought to have been properly repre- -
sented have not been represented at all—that I make this proposal.
Considering it along with the other proposal which I have put for-
ward, the net proposal comes to this: after the elections are over,
the responsibility for appointing the Ministers shall rest with the
Governor. 'What I am suggesting is that in the discharge of that
responsibility the Governor shall not merely consult the person
who may have the largest following, and shall not merely make an
endeavour to secure the representation of important minority
interests, but shall see that such minority interests are recognised.
I therefore put to the Sub-Committee both of my amendments for
its consideration and also for the consideration of the Conference.

Chairman : T must say I feel very strongly the view which Lord
Zetland has put forward, that we are imposing a definite obliga-~
tion here to endeavour to do this. He cannot pass this over lightly.
Mr. Joshi was going to take out the word “‘ obligation >’ and merely
direct him to do this, but we are emphasising the point, unless
another amendment is moved, and emphasising it very strongly.
You cannot ask him to do the impossible, but normally not only
would prudence dictate that he should do this, but he is under an
obligation to make an effort to do it. I think we might accept that
and leave the report as it is, for I think it represents the opinion
of the majority of the members of the Sub-Committee at the end
of the discussion which we had here. (Yes/).

Now we will take Mr. Chintamani’s amendment fo sub-section
(9)- |

Mr. Chintamani: I desire to move an amendment to the sen-
tence in sub-section (¢) which reads *“ An obligation to endeavour
to secure such representation should be expressed in the Imstru-
ment of Instructions to the Governor *’, so that as amended it sh_all
read “ An obligation to endeavour to secure such representation
need not, however, be expressed in the Instrument of Instructions

to the Governor, as no Chief Minister can ignore any important
' minority in recommending names to the Governor ”.

Chairman: I do hope you will not press that. I think the
report correctly states the general attitude of the sub-Committee.

" Mr. Chintamani: I shall have no complaint if you declare it
lost, and I shall not take up your time, but I owe it to myself to
move it.- I hold it to be essential to carry out the proposition
already carried by this sub-Committee, that there should be collec-
tive responsibility of Ministers to the Council. You should rely
on the commonsense and the political sense of whomever the Gover-
nor may select as Chief Minister not to start by creating antagonism
against his Ministry on the part of any important section of the
Council; you must leave it to him to secure colleagues vyho, takep
together, will command the largest assent of every section. It 1s
on that that you should rely if you start on the experiment of
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responsible government with any confidence and mnot with these
artificial props. It is for these reasons that I move this amend-
ment. '

Sir A. P. Patro: I oppose the amendment. Experience sug-
gests there should be such an instruction. :

Several Members: I oppose the amendment.

Chairman : I think the opinion of the Committee is against the -
amendment.

Mr. Chintamani: I ask in that case that it be included in the
report.

Chairman : Do please try to realise where your collective
interests lie! if we fill up the report with these statements what
will the position be? I will put it in if you insist, but I plead
with you not to insist. (Cries of assent). :

Mpr. Chintamani : I do not insist on it, but I shall move it in
the full Committee.

Chairman : Then, éubject to the reservation which we made at
an earlier stage, No. b stands part of the report.

The next is No. 6, Powers of the Governor. A
Mr. Fazl-ul-Hug : 'What about the other amendment T moved?
Chairman : 1 thought the sense of the meeting was against you.

Mr. Fazlul-Huq : T proposed that in addition to the leader of
the largest group, the Governor should invife the leaders of the
other groups, and that there should then be a -discussion, after
which all the suggestions made should be considered by the
Governor.

Chairman : 1 understood the sense of the sub-Committee was
opposed to that. (Cries of assent). No. 6 is Powers of the Gover-
nor, and we come first to (a), his powers in regard to the legisla-
ture. (1) reads:

‘‘ The Governor shall have power to dissolve the legislature;
he may assent or withhold assent to legislation; he may return
a Bill for reconsideration by the legislature, or reserve it for
the consideration of the Governor-General.” ’

I understand there is an amendment to be moved to that.

Sir Chimanlal Setalvad : The amendment I wish to move relates
to this, yes. It says ‘‘ he may return a Bill for reconsideration by
the legislature ”’. I am entirely in agreement with giving him
the power to return a Bill for reconsideration, but what happens at
present is that he has the power, or at least he has taken the power
in some Provinces, not only to return a Bill for reconsideration but
to tell the Legislative Council in what form they should pass it
and indicate the amendments he requires them to put in. <That
happened, I believe, in Madras in one instance.

Sir A. P. Patro: That was at the instance of the Government of
India.
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Chairman : Let us have the amendment read.

Sir Chimanlal Setalvad: 1 do not want the Governor to have
that power. Let him send back a Bill for reconsideration to the
Legislative Council, but he should not dictate to the Legislative
Council what amendments he requires; it should be left to the
Council to reconsider it and to suggest certain amendments which
they may in the circumstances think desirable.

Chairman : But surely that is going to place the Legislature in
a most difficult position? They will have a Bill sent back to them
by the Governor for the consideration, but they will not be told
why he has sent it back.

AMr. Chintamani : That is not the point of the amendment; he
did not mean that. I should like to explain the position. The
Governor at present has power to recommend to the Council that
a Bill should not be passed in a particular form. The power is not
exhausted by asking the Council to reconsider particular parts of
the Bill; he can send it back to the Council with the recommenda-
tion that the Bill should be passed in a particular form, and say
that otherwise it will be dead. My hon. friend the Home Member
will remember that when there was tenancy and revenue legislation
before the Council of the United Provinces in 1926, the Governor
went against the wishes of the Council. The Council wanted the
legislation in a certain form, and the Governor held a pistol at the
head of the Legislative Council and said *‘ Either you pass it in
this form or it will be dead ”’. The amendment 1s designed to
deprive the Governor of this particular power.

Sir A. P. Patro: What has been referred to is the Religious
Endowment Bill in Madras, which was reserved for the assent of
the Governor-General. The Governor-General in sending it back
suggested certain amendments to make the Bill more satisfactory.
With regard to the Malabar Tenancy Bill suggestions were also
made, but they were not an abuse of the Governor’s powers but
were suggestions made by the Governor with a view to making the
. legislation more efficient and workable. There was no question
_ of the Governor arrogating to himself any extraordinary powers
not conferred by the Statute.

Sir P. C. Mitter : Tt is not suggested by my friend Sir Chiman-
lal that the power of the Governor to withhold assent should not
be there. If that is not suggested—and I am sure it is not sug-
gested—what will happen in regard to what comea under (2), legis-
lation (i) affecting the religion or religious rites of any class
or community in the Province and (ii) regulating any subject
declared under the constitution to be a federal subject? There is
also (iii) any measure repealing any Act or Ordinance made by the
Governor-General. Unless the Governor can send this back to
the Council and say *‘ Unless you take note of certain points >’ and
so on, there will be difficulty. The Governor has no right to impose
anything on the Legislature, but the Governor should be able to
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indicate certain defects and difficulties, so that I hope my friend
Sir Chimanlal will not press this. .

Sir Cowasji Jehangir: From 1921 to, I think, 1924 the Gover-
nor returned Bills for reconsideration, pointing out in ordinary
language where he thought they might be amended. In 1924,
however, a rule was brought into existence which enabled the
Governor to send an Amending Act back to the Council for their
consideration—an actual draft Bill, showing how the Bill should
be amended if it was to receive his assent. That was the distine-
tion and that rule to which Sir Chimanlal desires effect should not
be given. The Governor should not have the power of sending an
actual draft Bill to the Council; he should merely point out where
he thinks the Council might amend certain sections of a Bill; then
he would leave it to the Council to amend that Bill, if they chose
to do so, according to his wishes, or to pass it again. He should
not be allowed to send an actual draft amending Bill back to the
Council ; that is the point.

Chairman : No, but if he has had a Bill sent to him for his
approval and he takes exception to it or to any of its provisions,
surely he must indicate what the points are? The amendment I
have in my hand clearly says ‘‘ should not indicate.”” I say he
must indicate.

Sir Ahmad Said Khan : He must indicate.

Chairman : I should think that in nine cases out of ten he
would merely give to the Minister in charge his views as to why
certain provisions should not be accepted, and they would probably
try to come to an agreement as to what modification was necessary
to enable the Bill to pass. But if the Bill merely comes back to
them and they are left to guess what the Governor’s objections are,
they will be in a fog and not know what to do.

I should like again to ask you to remember that we are mnot
drafting an Act of Parliament; we are not even drafting a constitu-
tion in detail, and in the existing Act there is such a provision
now. I suppose when this constitution comes to be drafted and
turned into an Act of Parliament, it will be seen what limits it is
necessary to impose in connection with the return of a Bill for
reconsideration. The intention of this amendment may be correct
but I feel sure the wording is not; to say that he ‘‘ will not indi-
cate ’ in my opinion would never work.

(The sub-Committee adjourned at 12-65 p.m. and resumed its dis-
cusstons at 4 p.m.)

Chairman : We shall continue the discussion upon the amend-
ment proposed by Sir Chimanlal Setalvad.

Sir Chimanlal Setalvad: 1 am afraid there is some misunder-
standing as to the object of my amendment, and pessibly the way
in which I drafted it has led to that misunderstanding. What I
mean is this. Under the Rules as they stand at present, if tlie
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Governor does not approve of a Bill passed by the Legislature he
not only indicates' to them the reasons for his disapproval, but is
authorised to send to them a Bill in the amended form in which he
wants it adopted, and no discretion is left to the Legislature to
alter the Bill so drafted by the Governor or further to negotiate
about the matter. :

What is more objectionable is that the Rule says that if the
Legislature refuses to pass the Bill as amended by the Governor
and sent to them for acceptance, the Governor has the power to
certify the Bill over the heads of the Legislature and it becomes
law. '

Sir A. P. Patro: Where is the Rule? Who made the Rule,
and how was it made? : :

Sir Ahmad Said Khan: That can be done on the reserved side
only.

Sir Chimanlal Setalvad : But now there is to be no reserved or
transferred side. :

Sir A. P. Pairo: Therefore that Rule must go.
Sir Chimanlal Setalvad : That is what T am asking.

Sir A. P. Patro : These things are intended to be incorporated
in an Act.

Sir Chimanlal Setalvad : This is a principle we have to indi-
cate, namely that the present power in the Governor to certify a
Bill if the Legislature does not accept the exact amended form he
indicates must go. That is what I am seeking, and it may be pro-
vided in this manner.

Sir Cowasji Jehangir: It does not say anything about certifica-
tion here. .

Sir Chimanlal Setalvad : He must not be allowed to require the
Legislature to pass the Bill in the exact form as amended by him,
and on their refusal to do so certify the Bill and make it law. That
is the amendment I wish to propose. -

Chairman: That is not the amendment that was proposed this
morning. The amendment proposed this morning, which I have
read more than once, is that he shall not indicate the amendments
he desires to be made. '

Sir Ahmad Said Khan: I am sorry, but I cannot agree with
the mover of the amendment. If we are to give the Governor
power to send back any Bill to the Legislature, I cannot under-
stand why we should not give him the power to indicate to the
Legislature where the defect is and why he wants to send it back
and what he wants in place of the section to which he takes
objection. . -

Mr. Chintamani referred to me in his speech about the Rent
Act in the United Provinces. It is true, as he said, that.the
Governor sent back the Bill, or a certain section of the Bill, against
the wishes of the House, and it was carried. The real difference
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is, however, that that was done on the reserved side, where the
Governor had the power to certify. Now this will be done on the
‘transferred side, and the Governor can send this back to the Legis-
lature either with the consent of the Ministers or without.

If he is doing it with the consent of the Ministers I see no objec-
tion to it, because the Minister who is in charge of the Bill has
every right to say that if the Bill is not going to be made law with
this particular section in it he will not proceed further with the
Bill. That is the right of every private member, and I do not see
‘why a member of the Government should not enjoy the same right.
‘But if the Governor is going to send a Bill back to the Legislature
-against the advice of his Cabinet, in that case he should remember
‘the House has got definite power to reject it and not to pass it, and
if any Governor is thinking of taking a strong line in that connec-
tion he should beware of the result, because it is quite possible
that in these circumstances the Ministers would all resign, and if
the House is wnanimous on that section, or if there is a great
‘majority in the House in favour of that section to which the Gover-
‘nor takes objection, the chances are that he will not be able to get
any Ministers and the whole constitution will come to an end. I
think that safeguard is quite sufficient against the Governor taking
any arbitrary action.

Personally I think what is put down here is quite all right, and
‘that there is no need for any change.

Dr. Shafa’at Akmad Khan : Sir Chimanlal has in efféct moved .
two amendments. The first dealt with the question of reconsider-
ation by the Legislature of amendments desired by the Governor,
‘but in the second amendment which he has just proposed he wants
something quite different; what he wants is that the Governor
-should not possess the power of certifying any Bill. There has,
‘however, never been any question of the Governor in the new con-
-stitution possessing any power of certification. No one has raised
‘this point, and I am sure very few persons would support any
‘power of certification being given to the Governor, so that the
-question of certification does not arise at all.

Chairman : He can only reserve it to the extent of putting it
‘before the Governor-General.

Dr. Shafa’at Ahmad Khan : That is all, and that,” of course,
‘must be retained. The second amendment being thus disposed of,
I come to the first amendment. This first amendment expects the
Legislature to decide in a way contrary to that in which it has first
decided, but it does not call on the Governor to give any guidance
to the Legislature; that is what it comes to. Sir Chimanlal’s pro-
position comes to this, that the Governor sends a sort of blank mes-
-sage to the Legislature, saying that he is displeased with a parti-
cular Bill, but he does not say how or in what way he would like
't}lle p’roposal amended or altered; he only says ‘‘ Please rec_onslder
‘this.’ ‘ :
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I should like to know what effect such a vague, ethereal and
rather nebulous method will have on the Legislature. A Legisla-
ture which is told to reconsider has a perfect right to ask what it
ha_s to reconsider, on what lines it has to reconsider it and on what
principles it is to reconsider it; but on these points Sir Chimanlal -
is perfectly vague and quite indefinite.

There have been two occasions on which this powgr has been
exercised by the Governor in the United Provinces. In 1925 this
power was exercised when'the Governor sent back a Bill with his
own suggestions, and all the suggestions recommended by the
Governor were carried out by the vote of the Council.

In 1926 the Governor sent back the Agra Tenancy Bill for recon-
.sideration and he suggested his own proposals. The Council again
considered all those suggestions; it did not make the least altera-
. tion in the suggestions which had been made by the Governor and
passed it as recommended by the Governor himself. If the sugges-
tions of the Governor had been contrary to the wishes of the Legis-
lature, the Legislature would have been perfectly right to have
rejected his suggestions, and it could have said: ‘“ No, we are not
going to carry out your suggestions.”’” But, on the contrary, all
the suggestions, all the amendments, of the Governor were carried
out. I think, Sir, that the power which is now exercised by the:
Governor is very salutary and very useful, because, after all, even
‘a Legislature is liable to make mistakes now and then.

Chairman : Now I think we had better have the position clari-
fied. TFirst of all, do I understand that you withdraw your first
wording ?

Sir Chimanlal Setalvad : Yes.

Chairman : Very well; then that is out of the way, and the
discussion must now proceed on the new wording. I have not got
a copy of the new wording yet. Could it be given to the Secretary
while the discussion is going on?

Sir Chimanlal Setalvad : Yes.

"~ Sir A. P. Patro : 1 think the previous speaker was speaking-
with regard to the powers which are now specified in the recom-
mendation we make?

Dr. Shafa’at Ahmad Khan : That is it.

Sir A. P. Patro : But the power which Sir Chimanlal refers to-
is a power which is vested in the Governor and the Governor-Gene-
ral under rules made in the Legislative Department in 1924. The
reason is this: before that there was doubt as to whether, in return-.
ing a bill for consideration to the Legislature, the Governor or the-
Governor-General could lay down the lines on which the amend-
ment should be accepted by the Council. Instead of explaining-
that position, the Government of India took the matter into their
own hands and, in returning a bill, said they would make certain
suggestions conditionally, that unless the Legislature was able to-
accept those conditions, they would not accept the bill. That has.
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happened in regard to what was known as the Irrigation Bill in
Madras in respect to which the Council refused to accept.certain
recommendations made in the Reserved Department. When it
went up to the Government of India, they said: If certain condi-
tions are agcepted by the Legislature then the Government of India
will accept the bill. But we refused to accept those conditions
laid down by the Government of India, and therefore the bill could.
not be passed. It is a power that now exists with the Governor
and the Governor-General to lay down conditions under which
they will accept a bill when they send it back to the Council.
When the Council refuse then the bill ceases to exist. That is the
present position; but this position applies only in regard to matters
arising out of the Reserved subjects; it does not apply to the Trans-
ferred subjects; neither the Governor nor the Governor-General
has power of refusing in regard to matters transferred when the
Ministers are responsible to the Legislature. This arises only in
the cases of Reserved subjects; but now the distinction, between the
Reserved and Transferred subjects will be abolished.- Therefore
this amendment of Sir Chimanlal is quite unnecessary. It would
be necessary only if the distinction between Reserved amd Trans-
ferred subjects remained. That power is applicable only under the
rule with regard to the Reserved subjects, and that distinction
‘being sought to be abolished, the amendment of Sir Chimanlal
seems to be quite unnecessary.

Sir Chimanlal Setalvad : I will not press it now.

Mr. Joshi: T am not moving an amendment I will simply espress
‘my view that now I am entirely against this clause, that he may
return a bill for reconsideration by the Legislature. I feel, Sir,
-that it is enough that the Governor should have the power of either
assenting to or dissenting from the bill. To give the Governor
power to send a bill back for reconsideration really means that the
“Governor will have power to negotiate with the Legislature as-to the
-details of the bill. If the Governor only has the power of dissent-
ing or assenting, he will use his power very rarely; but if he gets
~the power of negotiating with the Legislature as to the details of the
bill, he will use that power very frequently. I therefore feel that
we should not give the power to the Governor to send back a bill for
‘reconsideration. :

]

Chairman : May I just read, for the benefit of the Committee,

- the position in the South African Constitution: the Governor-General
may return to the House in which it originated any bill so presented
“to him, and may transmit therewith any amendments which he may
recommend, and the House may deal with the recommendations.’
"Now the report stands as it is on this point. 'We have dealt with
No. 1; we now come to No. 2, to which an amendment is proposed
by the Maharaja of Darbhanga. It now reads: ‘‘ It shall not be
“lawful, without the previous sanction of the Governor, to introduce
any legislation (1) affecting the religion or religious rites of any
- class or community in the Province.”” Do I understand that you
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want to take out the words I have just read, and substitute the words
you propose?
Maharaja of Darbhanga: Yes, Sir.

Chairman : The words are: ‘‘ It shall not be lawful to introduce
any legislation affecting directly or indirectly the religion or
religious rites or any class or community of His Majesty’s subjects.’”
You will now propose that amendment. .

Mr. Zafrullah Khan : Wkat is the difference?

Chairman : 1t takes away all power to deal with this matter; it
says: not to introduce any legislation directly or indirectly affect-
ing the religion or religious rites of any class or community,

Maharaja of Darbhanga: Sir, the reason of my moving this
amendment is that T am convinced that it is entirely wrong that
there should be legislation interfering in any religious matters.
India is a country of different races, religions and ecreeds, and what
one section may consider right is comsidered wrong by another
section. Therefore I do not think it right to make a hard and fast
rule in matters of religion, which means everything to a great
majority of people. It touches the core of their heart if they are
hindered in any way in religious matters.” Sir, I do not for a
wmoment wish to suggest that there is no room for reform. Things
have crept in which are attributed to religion, but which may be
quite contrary to the religion itself, but I submit it should be left
to the leaders of the community itself to say what changes shall be
effected. ’

Chairman : Yes, but will you please direct yourself to pointing
out the difference between the report and the amendment you are
proposing. All you are now telling us is admitted in the Report
itself. 'We clearly laid it down that it shall not be lawful without
the previous sanction of the Governor.

. Maharaja of Darbhanga: I mear to say, religious matters should
not be liable to legislation even with the sanction of the Governor.

Chairman : That is the point to which I want you to address
yourself.
Sir A. P. Patro: There is nothing in the amendment.

Maharaja of Darbhanga: Then I would suggest that in this
particular case the Governor should not give his sanction without
consulting the leaders of the communaities.

Chairman : I cannot see him doing it without consulting some
one, unless he is out for trouble, and serious trouble.

Maharaja of Darbhanga: At times the ideas and the views ex~
pressed by some of tha leaders have not been considered ; for instance,
in regard to some of the Bills which have been before the Council,
the views of some of the learers of the Society were not at all con-
sidered, and legislation contrary to their wishes was allowed to be

‘brought into the Council.
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Chairman : You will see the point here is that the Cabinet have
got to get the sanction of the Governor before they can interfere in
any way. Surely in a matter like this, the Governor, for the tran-
qullity of his Province, is going to see to it that his Cabinet is
not remain in operation for more than six months without the
religious convictions of any section of the community; at least I
should imagine so. Now, do you propose to press this amendment?

Maharaja of Darbhanga: No, I do not.

Chairman: Very well. Then the next is on (¢%¢) by Sir Chiman-
lal Setalvad.

Sir Ahmad. Said Khan: I have an amendment with regard to
affecting the religion or religious rites of any community in the
Province. My idea is that a sort of note should be attached to-
clause (z) and the note should run as follows: ‘ If any community
submit a memorial to the Governor or the Governor-General, as the-
case may be, signed by two-thirds members of that community in
the Legislature, then he should, be required to give his formal
decision whether any Bill does or does not affect the religious or
social usages of that community, and to withhold his consent if he
thinks that the Bill affects the religious or social usages.”

Raja Narendra Nath : You use the word ¢ social »* as well?

Sir Ahmad Said Khan : Yes.

) Chairman : You have moved your amendment; will you speak to
it '

Sir Ahmad Said Khan: I beg to move that this explanation
should be added to it. This will perfectly serve the purpose which
was in the mind of the Maharaja of Darbhanga. The effect of this
- will be that whenever any Bill or any measure is brought before the
Council, if any community take objection to it, then if two-thirds
wembers of that community sign a memorial and submit it to the
Governor, he will have to give a formal decision, first of all, as to
whether that thing or that Act or that measure does or does not
affect the social or religious usages of the community concerned;
and if it does, then he will be empowered to withhold his consent.
T think this will cause full satisfaction to the Maharaja of Dar-
bhanga and other members of the minority communities who may be
afraid that the majority community may do something which affects
their religious usages.

Chairman: But do I understand that though you will have
representation in the Legislature, you desire, as members of the
Legislature to sign a memorial to the Governor going over the heads
of the Cabinet; 1s that the idea?

Sir Ahmad Said Khan: Yes.

Chairman: Well, that is rather an extraordinary thing in 2
representative Chamber. ‘
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Mr. Joshi: Sir, I am not only against this amendment, but I am
-against this part of the Report. - T feel that in India social reform
-has been delayed by the attitude taken up by the British Govern-
ment, which has been an attitude of neutrality. If we are going to
:put in a clause now that no legislation shall be introduced unless a
“Governor, who may be very reactionary in social and religious
matters, approves of that legislation, then we are not going to get
any social reform in India at all; it will depend on the Governor
‘being a social reformer.

Chairman: You will escuse me, Mr, Joshi, but we are only
-dealing with this one which affects religious rites.

Mr. Joshi: Yes, I am talking of religious rites, because unfortu-
nately in India every social custom has got some relation fo religion.
I will give you an instance; there is the question of taking water
by the depressed classes from a public well. It is quite possible
“that some people may say ithat this affects their religion, and if a
“Grovernor happens to be a Governor of a reactionary mind, there can
‘be no legislation on that point at,all. It is a dangerous thing to
give such a power to a Governor who delays social reform. The
British Government has done sufficient harm by taking up an atti-
tude of neutrality, and we should not now give power to the Governor
“to delay social reform any longer.

Sir A. P. Patro: The last Act of the Government of India with
regard to marriage restriction was well supported and backed up by
‘the Government. If social legislation emanates from the nom-
-officials and is placed before the Legislature, then the attitude of the
Government of India will be known, and in every case in which a
:social measure has been placed, the Government of India and Prov-
incial Governments have supported it 2o far. In my own Presidenc
two such measures were placed, one with regard to the depresseg
-classes and the other with regard to endowments. Those measures
were at first non-official measures but they received the full support
-of the Government. Therefore it is wrong to say that the Govern-
“ment opposes any measure which is for the social advancement of the
people. In the proposal which has been made I am sorry that
-social measures have been included. If social measures are with-
-drawn and it is confined to religious matters, then, as was proposed
‘in the Conference, if two-thirds of the members of a Legislature vote
‘against any particular measure as affecting their religion, then it
-is for the Governor to consider whether he will give permission to
-introduce it. But I am not able to understand how this proposal is
put, namely, that if a memorial signed by two-thirds of the Legis-
"lature is placed before the Governor, the Governor shall take cog-
“nisance of the matter. It is a matter of which the Legislature w1
“be completely seized ; the Legislature has the power to deal with it
“beeause it is a representative assembly consisting of representatives
of all classes and communities, and if two:thirds of .th.a.t Legislature
-say that a measure is opposed te the religion of religious communi-
“ties, then it is for the Governor to consider. As it is proposed,
nariely that it should be memorialised, that seems fo be a very



173

cumbrous procedure. If the proposal is that if two-thirds of the
members affected by the particular measure pass a resolution in the
Council, then the Governor shall not give his consent, that I could
understand as a constitutional position.

Chatrman : Do not let us get at cross purposes. The words are:
““ Two-thirds members of that community in the Legislature.”
That can be interpreted to be two-thirds of the representatives in
the Legislature, but I understand that is not what you mean?

Sir Ahmad Said Khan : Two-thirds of the'members of that com-
munity in the Legislature which is affected.

Chatrman : Not iwo-thirds of the Legislature?
Sir Ahmad Said Khan : No, Sir.

Chairman : I was going to say that if two-thirds of the Legis-
lature were opposed to it, they would not pass it, and therefore the
point would not arise. It is a question of wording. I want to get
your mind and then the wording can be put right. I understand
what you want is that if two-thirds of what might be a minority in
a Legislature feel that this is an encroachment upon their religious.
rites, you want them to have the power to petition the Governor..

Sir Ahmad Said Khan: Yes.

Chairman : Now we have got clear what it is. Is there any
objection to that course being adopted on a purely religious ques-
tion, because the word ‘‘ social >’ has been deleted. Is there any-
objection to that being done in some form if we get the right words,
if we confine it solely to the religious question?

Mr. Zafrullah Khan : 'There would be no objection in principle
to giving that guarantee, but we had better be clear as to what we
are about. The proposal in the Report is that no measure which
affects the religious rights of any class or community in the Province.
shall be introduced in a Provincial Legislature unless its introdue-
tion has been previously sanctioned by the Governor. Let us stop
there and see whether that provision affords sufficient protection
or not. If it does I do not think it would be necessary to put into-
our Report anything to the effect that certain things shall be lawful.
to be done by a certain proportion of the members of the Legislature.
Supposing a measure is introduced into the Legislature without the-
previous sanction of the Governor which it is felt affects the religious.
rights of a particular community or class, and supposing that this-
<lause stood as it is, what would be the remedies open to members.
representing that particular community or class? It would be for
them to raise an objection first in the Legislature itself when the-
measure was sought to be introduced, to the effect that it was wltra
vires the powers of the Legislature to consider the measure at all,
inasmuch as it required previous sanction, and previous sanction.
had not been obtained. In the first place the powers of the President
would come into play. He would have to consider the measure,
and he would have to give a ruling as to whether in his opinion the.
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measure did or did not affect the religious rights of any community
«or class in the Province. If he ruled out the measure, it would go.
If he did not rule it out the measure would be taken into considera-
tion on its merits: members would still be free to vote on it from
the point of view of whether or not it affected the religious rights of
certain communities, and those concerned might be able to persuade
a bare majority in the House that it was not desirable to pass the
measure. If that happens at any stage, the measure goes. If, in
spite of all this, it is passed into law it will be extremely probable
ibat it is not a measure of the kind with regard to which previous
:sanction is required; but if, nevertheless, it has been passed, then
it goes up to the Governor for his assent. If he in the mean time
‘has been persuaded that it is one of those measures which requires
‘his previous sanction, he can interfere and refuse to assent. Sup-
Jposing, nevertheless, that be does assent and it becomes an Act: it
1s open to anybody to whom it is sought to be applied to go to court
and raise the question that the measure is not a valid measure—that
1t is ultra vires the powers of the Legislature inasmuch as previous
-sanction was required and has not been accorded. That 15 what
happened with regard to fiscal measure in my own Province. A
<ertain tax was imposed by the Provincial Legislaiurs without pre-
vious sanction. Some people paid the tax under protesi and after-
-wards sued for the recovery of the tax, and the court gave a ruling
Abat it was ulira vires the Legislature, and the matter was set at
Test. T do not object to the spirit of the amendment, but I think,
-with all respect, that it is unnecessary.
Chairman : The only point which I think we have to consider
now is as to whether we are going to add to the end of this sub-
-clause (7) words which will enable a petition to be presented by two-
:thirds of any minority claiming that their religious rights are being
-encroached upon. I do not know whether we can dispose of it now.
It is not a very vital matter. Nobody likes to have their religious
convictions trampled upon. The only question is whether in the
majority of cases, if anything of the kind were attempted, the
'Governor himself would refuse to allow the Legislation to be intro-
«duced. It says it shall not be lawful to do so without his consent,
-and that seems to me to be a very adequate protection. If we are
afraid that the Governors will not do their duty in this respect,
there is still the fact that you have a wunitary Cabinet, and the
sCabinet itself with the Chief Minister is not going to allow these
disturbing questions to be brought in unnecessarily. There you
‘have a second safeguard. Now you are wanting to impose a third
-safeguard. Tt does seem to me that you are not going to begin by
‘trusting each other very much in these matters. Do you wish to
~press this? :
Sir Ahmad Said Khan : You might put it to the sub-Committee.

"If they do not wish to have it, well and good. Personally I thought
jt was mnecessary. There is nothing new.in it. It has been laid
down that two-thirds of any minority community should be able to
stop any law which affects their religious susceptibilities, but if the
-members of the sub-Committee are against it, well and good.
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Chairman : I think the sense of the sub-Committee is against it,
and I rule against it. The next amendment is by Raja Narendra
Nath. :

Raja Narendra Nath: I wish to suggest that in (i) it should
- read *‘ regulating any subject declared under the constitution to be
a Federal or Central subject.”” (Agreed to.) Then in (¢i) I sug-
gest it should read ‘‘ any measure repealing or affecting any Act or
Ordinance made by the Governor-General.” (Agreed to.) -

Sir C. Setalvad: That assumes that the power of promulgating
an Ordinance is still to be kept with the Governor-General? It may
or it may not be; that will depend upon what is done hereafter.
Therefore I would insert the words ‘* Ordinance inade by the
Governor-General in Council, if he is given that power.”

Chairman : He must have the power. Now let us turn to :(b).
Conduct of business.”” - '

Sir C. Setalvad : The clause runs thus: ‘“ The Governor shall be
placed in possession of such information as may be needed by him,”’
and so on, and the second part says that the Chief Minister should
preside, but that on any special occasion the Governor may preside.
You have to take the two together. What I submit is this—that
in the first part instead of having the words ‘“ The Governor shall
be placed in possession of,”” we should have the words ‘‘ The
Governor may call for from the Ministers such information as he
may need.”” The reason for my suggestion is this. If the Governor
is to call for any information, he must call for it from the Ministers
and not, as happens at- present, from the Secretaries. At present
the Secretary of a Member or a Minister has direct access to the
Governor, and he goes to the Governor when he disagrees with his
Member or with his Minister. Therefore if any information is to he
called for by the Governor, it should be called for from the Minister.
‘With regard to the second clause, I do not want the Governor to
preside at the meetings of the Cabinet.

Chairman : Take the first one first. The fpoini: is this~—that you
object to his being placed in possession of information by any other
person than the Minister.

Sir C. Setalvad : By the subordinates of the Ministers—the
Secretaries, as at present. '

Chairman : T have had experience of this. I have often sent mly
Chiéf Secretary to see His Majesty and to impart information. It
is unnecessary always for me to do it. :

Sir C. Setalvad: As it stands at present the Governor may
directly call for the Secretary and get information. Turther, the
Secretary of his own initiative, if he differs from the point of view
which the Minister takes, goes to the Governor, and has access to
him under the rules at present. T suggest it should read ‘‘ The
Governor may call for from the Ministers such information as may
be needed by him for the discharge of duties imposed upon him by
the comstitution.” ‘
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Cha_irman:'One version is ‘“ The Governor shall be placed in
possession,’” and the other version is *“ The Governor shall call for.”
That is the question before the meeting.

- Sir A. P. Patro: 1 believe what Sir Chimanlal means is this.-
There is a suggestion in the Simon Commission Report that there
should be a Cabinet Secretary who should communicate all that
takes place in the Cabinet meetings to the Governor. T believe Sir
Chimanlal is attacking that position that there should not be a
Cabinet Secretary who should be exclusively under the control of
the Governor, keeping the Governor informed of what is going on
in the Cabinet.

Sir.C. Setalvad: Not only that, but at present the Secretary
of a Minister or of a Member is entitled to go direct t5 the Governor
if he disagrees with the view of that Member or Minister in any
particular matter.

Sir A. P. Patro: That is a matter of rules of business. The
rules of business are made by the Governor and the Cabinet. If
the Cabinet is strong enough to be able to place its views before the
Governor, it can make arrangements as to how the Governor should
be placed in possession of them; but we must be honest, and say
that we do not approve of the recommendation of a Cabinet Secre-
tary who shall be the connecting link between the Cabinet and the
Governor. It is considered undesirable by us that there should be
an official who should be the link between the Cabinet and the
Governor. The Governor could at any time be at liberty to call
for information'from his Ministers. The rule to which Sir Chiman-
lal refers is this: at present, if there is a difference between the
Minister or Member and the Secretary, the Secretary can go direct
with the file and place it before the Governor and discuss the matter
over the head of the Minister or Member. If that rule of business
is to be altered, it is only a matter of procedure. It is not necessary
that it should be in the Statute. '

Sir Cowasji Jehangir: This is not quite such a detail as is
imagined. Under the present constitution the Governor has the
right of making rules, and he has made rules. I am not contesting
that point. The point is that under the Act itself a Secretary has
got statutory powers—

Chairman : Under which Act?
Sir Cowasji Jehangir : The Government of India Act.

I want to make it clear what the position is. The position is
that the Governor shall get all the information he requires in order
to exercise his statutory powers, and that information should be
obtained through the Ministers and not through any other agency
over the heads of the Ministers. That is the point to be cleared
up—nothing else, because it is rather vague here, if you read it:
‘“ The Governor shall be placed in possession of such information
as may be needed by him.”” It is not quite clear as to how he shall
be placed in possession of that information, and the matter is rather
complicated by suggestions already made by certain Commissions
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and Committees which have reported on this matter. Therefore, in
order to make the matter perfectly clear I think that if the words
“ through the Ministers >’ were inserted, no harm would be done
and the matter would be made perfectly clear®” »

Chairman : * The Governor shall be placed in possession by his
Ministers of such information.”

Sir Cowasji Jehangir: That is quite sufficient.

Lord Zetland: On that point I think you ought to give the
Governor a certain amount of discretion. If the Governor wishes to
do so why should not he consult, say, the Director of Public Instruc-
tion on an educational matter, or the Sanitary Commissioner or the
Director of Public Health, whatever his designation may be, in the
same way? After all, there are many technical questions which
arise in connection with, say, public health matters; and it seems to
me that you would be unduly restricting the Governor if you were
to say that in no circumstances was he to invite the Director of
Public Health to come and discuss a public health matter with him.
The Governor must have a little elasticity.

Sir Ahmad Said Khan: As far as this question is concerned, I
think information should be supplied to the Governor. The only
point is this—that some of my friends think that certain information
should come only through Ministers, and through nobody else. If
this is the position, I beg to submit that further on, in Section
No. 2, dealing with the relations of the Governor with his Ministers,
it is proposed to give him certain special powers for the protection
of minorities as well as for the maintenance of law and order, where
he will be placed in a position even to override his Ministers.

That is the proposal, that even when he wants to override the .
Ministers he should get all the information from the Ministers?
{Cries of assent.) Then it will be impossible. (Cries of dissent.)

Sir Cowasji Jehangir: The intention is not that the Governor
shall not be able to call for the advice of any head of any depart-
ment; the point is that at present he has the right to call for heads
of departments over the heads of the Ministers and take their advice
independently of the Ministers. AT present, as Lord Zetland knows,
if one Executive Member of Government wants information from
another department he does not call for it directly; he cannot; he
goes to the Member or writes to the Member in charge and says *“ I
want such and such information; will you kindly ask so and so to
supply me with it.”” The Member writes a letter saying ‘¢ Please
inform the Hon. Member of the facts and give him all the informa-
tion he requires.”” That is the present position, and even with the
‘Governor that is what happens. If the Governor wants any infor-
mation from a department he writes to the Member and says ‘‘ I
want such and such information; please see that I get it.”” The
Member cannot give the information, nor can he go himself; he
-generally sends the head of the department, who goes and supplies
‘the Governor with all the information.



-178

The point is that, to be in keeping with the whole idea of the
future constitution, the Governor should not have the right of con-
sulting the head of a department without the knowledge of the
Minister. After he has got all the information he may discuss it
with the Minister, and disagree with or overrule the Minister; but
the constitutional point should be established that the heads of
departments should be under the Ministers with the Governor at
-the top, and that the Governor should not be in direct communica-
tion with the departments and give orders to the departments with-
out the knowledge of the Ministers. That is all that has to be
provided against.

Mr. Joshi: 1 only want to oppose the suggestion made by Lord
Zetland that the Governor should, without the knowledge of the
Ministers, be able to deal with the officers of the Government. I
think it is wrong practice for any Governor to do such a thing, and
it should not be allowed.

Mr. Paul: On the other hand, Sir, I think it is extremely neces-

sary that the Governor should be accessible to all sorts of people.
He should be accessible to the public and he should be accessible to
the heads of departments. I think the difficulty in regard to this
draft arises because of this. What we want to prevent is the
habitual access that the Secretaries to Gfovernment have by right
to the Governor over the heads of the Ministers, not the access that
the Governor has, or can have, to the Secretaries or heads of
departments. - It is the other way round which is so humiliating,
I understand, to the Ministers, who are the superiors of the Secre-
taries. ' :
I think this should be redrafted. So far as I recollect, this
particular, point was not discussed last week; what was discussed
was the recommendation. of the Simon Commission about a Secre-
tary to the Cabinet. In trying to summarize the debate on that
question this point has come up. I may be wrong—I speak subject
to correction—but I think that is why we are not getting at the
question in the right way. It is right that the Governor should be
placed in possession of the position by his Ministers, but he should
have access to anyone on whom he likes to call. It should be made
clear that the recommendation of the Simon Commission to the
effect that there should be a Secretary to the Cabinet who by right
should have direct access to the Governor irrespective of the Cabinet
is not supported by this Sub-Committee. If that were made clear
in a straightforward manner I think it would satisfy us all.

Chairman : That point has not been raised.
Mr. Paul: Tt was raised last week.

Chairman : There is an amendment before the sub-Committee,
and a.suggested amendment to that amendment. The amendment
is that the section should be altered to read: ‘‘ The Governor may
call for such information from the Ministers and may at any time
summon the Ministers to confer with him.”” The other suggestion
is that instead of having that amendment we should make it read:
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“ The Governor shall be placed in possession by his Ministers of
such information as may be needed by him for the discharge of
duties imposed upon him by the constitution.”” I do not know
whether we could all agree to accept this last suggestion, with the
words ‘‘ by his Ministers *’? :

Dr. Shafa’at Ahmad Khan : No.
Several Members: Yes.

Lord Zetland: I should prefer fo leave the Governor rathex
wider discretion. In Bengal before the present reforms came in,
and when Public. Health was administered by a Member of the
Executive Council, I constantly called the Director of Public
Health to inform me on technical matters and discussed with him
the best means of dealing with the prevention of malaria and other
things of that kind. That was of the greatest advantage not only
to me but also to my Government, because then when any big
question of Public Health came before the Government I was
able to discuss it fully informed of the subject. I really do
think that it would be a little unfair to a Governor to lay it down -
that he was not to call in the head of a department in that way in
order that he might discuss these questions with him.

Chairman : 1 really do not think this is quite so serious as may
be supposed. Even if we were to take the amendment as I last
suggested there would not be anything to prevent him seeing the
heads of departments. 'We have to do it in these days. We do not
go ourselves to explain a good many techmnical matters if informa--
tion is required by the Palace; we send a chief official, but we
usually know when it is being done, either before or after.

Sir Cowasji Jehangir : That is the point. .

" Chairman : Shall we say this: ‘“ The Governor shall be placed
in possession, with the knowledge of his Ministers, of such informa-
tion as may be needed by him for the discharge of the duties im-
posed on him by the constitution *’? C

Several Members : That is all right.

Chairman: I think we can agree on that. (Assent.) I hava
another amendment under (2); it 1s suggested that the words ** but
on any special occasion, the Governor may preside ’’ should be
omitted. '

Sir Chimanlal Setalvad : 1 suggest that instead of that we should
say: ‘‘ The Governor may at any time summon the Ministers to
confer with him *’,

) ?Sir A. P. Patro: What is the reason? Why not leave it as it
18 ’

Sir Chimanlal Setalvad : The difference is very great. When
the Ministers meet, the Chief Minister and not the Governor should
- preside, but the Governor can summon the Ministry to meet him at
any time. : ‘

Chairman : 1 do not think there is anything between us. This
was intended to provide that if an occasion arose which necessitated
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the Governor meeting the whole of his Ministers he should be able
to take the Chair. I am quite sure that if the Governor walked
into this place now I should vacate the Chair and let him take it.
That is the position; it is to deal with special occasions, We have
already laid it down that in all normal occasions in the conduct of
an ordinary Cabinet the Chief Minister will preside, but when the
Governor comes specially to meet all his Ministers it is only right
that he should preside. ~ Sometimes, no doubt, he will say: ** You
keep the Chair; I have only one subject, and I shall not keep you
more than a few minutes.”” That is how the thing will work out.
Why should we disturb this? I drew up this part of the report
very carefully. It says that this is only to be on a special occasion;
it must be on a special occasion. It also says that the Governor may
preside; it does not even say ‘‘ shall *’ or *“ should ”.

Sir A. P. Patro: That is quite all right.
. Mr. Joshi: It is quite all right.

Chairman : I hope our friend here will be prepared to accept
what is in the report. (dssent.) -

On the following page, Sir Chimanlal has another amendment,
to sub-section (), at the end, to leave out the words *“ and the safe-
guarding of the safety and tranquillity of the Province ”’.

Sir Chimanlal Setalvad: That goes along with what I want to
insert in (d) on the same subject.

Chairman : 'Will you please explain it to the sub-Committee?

Str Chimanlal Setalvad: Yes. 1 accept the clause as it stands
until we come to the last sentence, which says: ‘“ These duties shall
include the protection of minorities ”’—I am not disturbing that—
‘“ and the safeguarding of the safety and tranquillity of the Prov-
ince >, Those last words are much too vague and wide; you can
include almost anything in them, and I therefore propose to take
them out and to put a provision in the next clause, which deals with
Emergency Powers, in this form: °‘ There shall be vested in the
Governor suitable emergency powers to deal with any serious
disturbance of the public peace and to carry on the administration
in the event . . .”’ and so on. I define it more by saying: ‘‘ to
deal with any serious disturbance of the public peace ’’; that is more
definite than talking about ‘‘ the safeguarding of the safety and
tranquillity of the Province ”’. Any person may say that any
particular thing will disturb the tranquillity of the Province, because
the expression is so vague. If, on the other hand, you put in these
words about serious disturbance of the public peace, then we know
where we are. The wording with regard to a breakdown would
remain. I am merely replacing the provision about the safety and
tranquillity of the Province by something more definite in® the next
clause. _ '

Sir A. P. Patro: The provision with regard to safety and tran-
quillity is to be found in the existing Act, for instance in the powers
in Section 72D. ;
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Sir Chimanlal Setalvad : That is exactly the reason why we want
to chanie it ; the words are so vague that you can bring in anything
under them.

Sir A. P. Patro: 1 want to know where and how cases of the
abuse of this power have occurred. Have there been any instances,
within the knowledge and experience of any member here, where
this provision with regard to safety and tranquillity has been found
to be so vague that advantage has been taken of it and the powers

iven under it abused? There would be some point in knowing
efinitely of any instances where this has occurred. Personally, I
think we are quite safe in using these words.

Chairman : I attach very great importance to this as it stands
in the report, and I hope this amendment will not be pressed.

Sir P. C. Mitter: It sometimes happens that after an event it
way be far more difficult to have tranquillity and safety. I do not
see any particular objection to these words, and if Sir Chimanlal
apprehends any particular objection I should like to know what it
is.

Chairman : Is this amendment pressed ?

Sir Cowasji Jehangir: 1 should like to raise an important point
on this, and to point out to my friends Sir A. P. Patro and others
that at present the Governor is a member of the Government respon-
sible for the Home Department along with the Home Member. He
is responsible for all the reserved departments. He is in daily touch
with the Home Member and is responsible in effect for the depart-
ment, and therefore he has never had occasion to use the powers
given to him under the Act for safeguarding the safety and tran-
quillity of the Province, for he himself has been responsible for it.

But when law and order is transferred subject and is under a
Minister he will be given overriding powers. He will naturally
have powers of consultation with the Ministers; those powers will
continue; but then he will be given overriding powers, over and
above the heads of his Ministers, and therefore they ought to be
'more carefully defined. Under what circumstances, if he disagrees
with his Ministers, shall he set aside his Ministers and take action
himself? We are trying to define under what circumstances he
should do that, and therefore I can visualise at present only two
main reasons for his overriding the powers of the Ministers.

The first is a breakdown of the constitution, when the Ministers
o and he must take full charge of the Government and carry on.
he'second case is where such a situation arises that law and order
has completely broken down and the Minister is not able to cope
with the situation. Then he sets aside his Ministers and takes
charge of the Government. Those are the two occasions on which
the Governor should have overriding powers over his Ministers, and
they should be properly defined.

. At present they are placed under two heads. You will find them
in clause () and also in paragraph (d), Emergency Powers. In the
paragraph dealing with Emergency Powers he has the power of
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overriding his Ministers only in the case of a breakdown in the con-
stitution, while safeguarding the safety and tranquillity of the
Province is put in another paragraph. If someone wished legally
to construe this document it might be said that the Governor has not
overriding powers with regard to safety and tranquillity, because
_ they are not referred to in the provisions relating to emergency
powers.

Both those provisions should be dealt with us emergency powers.
The Governor, although he will not be responsible for the depart-
ment, will be in constant touch with the Minister when it is likely
that dangerous circumstances are going to arise, but if after they
have arisen the Ministers have not been able to cope with them,
the Governor must have emergency powers to override his Ministers.
I would therefore suggest that further consideration be given from
that point of view to the proposal which Sir Chimanlal has just
placed before the sub-Committee.

I would take this provision out of paragraph (2) and put it under
the emergency powers, not only for the safety and tranquillity of
the Province but for the safety of India. I think, Sir, that the
wording Sir Chimanlal has suggested is far better, if 1 may say so
with -due respect, than the one which has been placed before us in
this document for our consideration. I would therefore leave out
. this wording about the safety and tranquillity of the Province,
which may mean undue interference at every step, and give the
Governor the emergency powers he requires. Under the constitution
he will always consult the Ministers and advise the Ministers and
"keep in touch with them, but if an emergency arises when the
Ministers can be no further use to him he takes the power into his
own hands, sets aside the Ministers and takes whatever action he
considers necessary. I think on consideration the proposal made
by Sir Chimanlal will be found better than the one placed before
us in this decument. ‘

Lord Zetland : Surely the emergency powers refer to the case
where there has been an absolute breakdown of the constitution.

Dr. Shafa’at Ahmad Khan : That is it, yes.

Lord Zetland : Everybody agrees that when that happens the
Governor must have clearly defined powers and must be in a position
to take hold of the machinery and keep the administration going.
That is what is meant by an emergency. Apart from that, it is
proposed that in certain circumstances affecting the rights of minori-
ties and the protection of minorities and the safeguarding of the
safety and tranquillity of the Province he should have the right of
taking action in disagreement with the views of his Ministers. It
might be a case of prohibiting a big demonstration. Suppose a big

communal demonstration was about to take place; the Ministers
might be unwilling to advise the Governor to prohibit the demon-
stration ; the Governor might consider that circumstances were such
that it was essential in the interests of the safety and tranquillity
of his Province that the demonstration should be prohibited; in
those circumstances, and in those circumstances only, he would
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step in and issue an order that the demonstration was not to take
place.

Sir Cowasji Jehangir : That would mean daily interference.

Lord Zetland: No, not daily interference; we do not have that
sort of thing every day. I only remember two serious cases in five
years, but they were very important omnes.

Sir Cowasji Jehangir : That would mean taking over the admin-
istration. ' :

Lord Zetland : No, not at all.

Chairman : Do I understand there is now a division as to whether
we leave in the words as to safeguarding the safety and tranquillity
of the Province? I think one Member suggested that these words.
might come in under emergency powers. I have got a suggestion
to make presently, but I should like to dispose of this first. I do
not know whether all concerned feel that these words should come:
under the emergency powers. '

Members: No. :
Chairman : Or whether they should remain as they are?
Members: As they are,
Chairman : Remain as they are. Now, does any one opposé- '
their remaining as they are? ‘
Members : Yes, 1t is opposed.
Sir Cowasji Jehangir: Yes, I know it will not work.
* Chairman: I do not want to test the meeting. You see there
are three or four who say they are opposed to it. .
Mr. Barooah : I oppose it.

f‘Sir P. C. Mitter: I would like to keep it as it is; I think if is
safer.. :

Chairman : “* This dui?y shall include the protection of minorities
and the safeguarding and tranquillity of the Province.”” You do
not feel that he should have that duty imposed upon him?

Members: As it stands.
Chairman: As it stands?
Members: Yes.

Chairman : The majority seem to favour that. Now may I make
a suggestion? We have dealt in the latter part of this last section
with administration, legislation or finance. I do not know whether
these words should come in twice, but it has been suggested to me
that it might be advisable to take the words out there and put them
in under the special and emergency powers in the following manner :
*¢ There shall be vested in the Governor (1) suitable powers in regard
to legislation and finance necessary for the discharge of the specified
duties imposed upon him by the Constitution.”’

A Member : There is no question of finance.



184

'Chai-rman : Yes, there is “‘ finance ’’ in the second line with
which we have just been dealing: *‘ and (2) suitable emergency
powers fo carry on the administration in the event of a breakdown
of government or the Constitution. The powers under (2) shall not
remain jin operation for more than six months without the approval
of Parliament expressed by a resolution of both Houses.”” If you
accepted that, it would mean thaj (d) would come out and the words
““ administration, legislation or finance,” instead of being in (c),
would go into (d}; the present (d) would come out entirely. That
would be an amalgamation of those two ideas under this new section.
I will read it again: ¢ There shall be vested in the Governor &]{.)
suitable powers in regard to legislation and finance necessary for the
discharge of the specified duties imposed upon him by the Consti-
tution, and (2) suitable emergency powers to carry on the adminis-
tration in the event of a breakdown of government or of the Con-
stitution.” Now you see you are getting right back to the old (d).
‘*“ The powers under (2) shall not remain in operation more than
six mounths without the approval. of Parliament expressed by a
resolution of both Houses. I may say that after I got my report
out, it was pointed out to me that this would be a much better way
of dealing with it than the method that I had adopted, and I should
like to hear the views of the Committee upon the suggested change.

Sir Robert Hamilton : May I ask with regard to that if it would
cover the point which I intended to raise in my amendment, which
was to refer particularly to the powers of the Governor to restore
demands for grants, which we have not really referred to, but I take
it that amendment will now cover it?

Chairman : Yes, that would cover it. Now that is a suggestion
I put forward here for the improvement of the report. I would like
to hear your views on it. It disposes of one of Sir Robert Hamil-
ton’s amendments,

Sir Chimanlal Setalvad: Under the - proposed wording, the
Governor will have the power fo restore grants rejected by the
Louncil ? .

Chairman : Only in the exceptional circumstances of a break-
down. He must have the power; somebody must carry on. It is
only in the event of a breakdown, so far as I can see it. '

Sir Chimanlal Setalvad : 'We might transpose these words: ** In
the event of a breakdown of government or of the Constitution,
there shall be vested—

Chairman: I am not a lawyer, and I am not going to accept a
change like that until somebody advises me legally as to the effect.

Lord Zetland: Mr, Chairman, if you tell us that that is the
suggestion of a constitutional lawyer for the draft, I have no objec-
tion. I was myself quite satisfied with the report as it stood, but
if you tell us that the constitutional draftsmen say that that would
‘be a better way of drafting the same thing, I have no objection to
raise,

Chairman: Yes, I emphatically say that I have been so advised.
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Lord Zetland : Then cannot we accept that?

Chairman : 1 would like to see it accepted; and if anybody has.
any doubt about it, he can raise the point in the Committee when.
the report comes up after having had time to consider it.

Sir Chimanlal Setalvad: All I am suggesting is really a verbal.
change not affecting the meaning of it at all.

Chairman : But I cannot accept that. 'We have too much experi~
ence of drafting, even if we are not lawyers, to prevent us from
lifting the heart of a thing and putting it at the top.

Sir Chimanlal Setalvad: Then I will point out the difficulty
which arises. As drafted it runs thus: ‘“ There shall be vested in
the Governor (1) suitable powers in regard to legislation and finance-
necessary for the discharge of the specified duties imposed upon
him by the Constitution, and (2) suitable emergency powers to carry
on the administration in the event of a breakdown of government
or the Constitution ’’. I understood from you, Sir, that both these-
things are to happen in the event of a breakdown of government.

Chairman: No, no. The first thing you have got to consider
" 1s this: What are the powers necessary for the discharge of the-

specified duties imposed upon any Governor by the Constitution?:
That is the first thing you have got to do. 'When you have cleared
that up, then you can get on to the other, because there are two-
definite subjects here. Now, does he need the assistance of legis-
lation and finance under any ordinary circumstances for the dis-
charge of the duties specified, or the specified duties imposed upon
a Governor by the Constitution?

Sir Chimanlal Setalvad: If that is so, it is much too wide a
power. In the first place, we do not know what are the duties
imposed upon him by the Constitution. You here give him power
to fegislate and to finance anything in order to discharge the duties.
imposed upon him by the Constitution.

Lord Zetland : Yes, only in those cases.

Sir Chimanlal Setalvad : What are ‘“ those cases ”’. T want to:
know.

Lord Zetland: They have been laid down in the paragraph
before, the paragraph we have been discussing, .

Chairman : In the previous paragraph we have laid it down that
it will be part of his duty to safeguard the tranquillity of the
Province; it will be his duty to protect the minorities. There are
two very definite functions that are imposed upon him.

“Sir Chimanlal Setalvad : It says those two are included, but you
have the general words there: ‘¢ discharge of the specified duties.
imposed upon him by the Constitution >, Then you specify two;
but the general words are far wider and may include anything.
‘We want to know what it includes.

Lord Zetland : But surely only if they are specifically imposed
upon him by the Act. IfImight remind the Committee, Mr. Chair-
man, there were three heads under which we all agreed that the
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Governor must have special powers; one was to carry out any order-
which is given to him, I think, by the Federal Government. I do
not remember the wording, but you remember there were three
categories, and it was generally agreed by the Committee that if the
Governor was to be in a position to discharge his functions under
tho(sle three heads, he must have these special powers to enable him
1o do so.

Chairman : If there is not agreement to accept it, then it will be
necessary for me to call upon Sir Robert Hamilton to move his
amendment in connection with (d), emergency powers.

Sir Robert Hamilton : Mr. Chairman, do I understand that you
Tule this out altogether? May I suggest that we might accept it
provisionally, have time to consider 1t, and, if necessary, raise the
point later. - ‘

Chairman : That is exactly what I suggested, that I hoped the
‘Committee would accept it as it is. Everything has to be fitted in,
and if when they read it in the report and consider it they think
part of it goes too far, they can raise it in the full Conference.

Mr. C. E. Wood : May we have it again very slowly?

Chairman: I will read it again with pleasure: ‘‘ There shall be
-vested in the Governor (1) suitable powers in regard to legislation
and finance necessary for the discharge of the specified duties im-
posed upon him by the Constitution, and (2) suitable emergency
‘powers to carry on the administration in the event of a breakdown
-of government or of the Constitution. The powers under (2) shall
not allowed to make any change which is foing to go against the
.approval of Parliament expressed by a resolution of both Houses.”

Mr. Joshi: Sir, I cannot accept this at all, because the power is
very wide. If the Governor is to be vested with powers of finance,
not in an emergency but in ordinary times, to preserve the safety
and tranquillity of the Province, it clearly means he can spend any
amount of money on police. He may say that he feels that the
safety and tranquillity of the Province is endangered if so much
money is not spent on the police, and he can spend under this head .
in ordinary times, every year, without the permission of his Parlia-
ment, any amount of money on the police; it gives him that power.
Secondly, I do not know what legislation the Governor can pass
without the sanction of his Legislature for the protection of minori-
ties. It is a very wide power that the Governor should legislate on
any matter without the consent of Parliament for the protection of
minorities. I think, Sir, this power is really very wide and we do
1ot know what it is at all; it may mean anything. ’

Sir A. P. Patro: In matters of administration the Governor’s
interference is absolutely necessary on certain occasions. On matters
of finance, under the section the Governor now has got power of

- certifying. In cases where emergency arises he will have to certify
in the interests of the safety and tranquillity of the Province that
it i3 necessary. Now we have to consider, as I said, as practical
Dbusiness men whether this power has been abused; that is the real
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test. It is only in exceptional cases that this power is exercised
and is necessary; it is a safeguard only in times of emergency; in
times when there was need of it the Governor would exercise this
special power. Therefore as practical administrators we must ask
ourselves whether there is any danger in such power being vested in
the Governor. If in the past there has been no instance in which
this power has been exercised to the detriment of the State, I do
not see that we need discuss it at much length. In the present
conditions of India, it is necessary that this power should be vested
in the Glovernor. We cannot think that such an emergency would
never arise. The,Governor is not such a foolish man as to interfere
in the day-to-day administration, because he knows that it is a
system of self-government, of autonomous government, and his
Ministers are responsible to the Legislature ; he cannot butt in eve
time and say: Here is my power and I will exercise it. Therefore
we must as practical business men take it that it will be exercised
when danger and emergency arise and there is a need for it.

Sir Chimanlal Setalvad : It is not emergency.

Sir A. P. Patro: Yes; I am saying that in ordinary circum-
stances he would not interfere. Ias there been an instance in the
past in which a Governor has interfered unnecessarily? There is
that extraordinary power now vested in the Governor to certify
expenditure in the interests of peace and tranquillity. My friend
has referred to the case, for instance, of police expenditure. For
instance, we know the position in Bombay to-day. 1 do mot want
to refer to controversial matters, but in Bombay to-day the emer-
gency arises, and the police will have to be strengthened and armed;
the Governor will have to strengthen not merely the police, but he
will have to make another bandar bast. Would Members here deny
that that is a case in which he should exercise his power for the sake
of the safety and tranquillity of the country. After all, you must
consider that the Ministers in the party system and the communal
system that we are going to have in the Legislatures will be
influenced not merely by adherence to principles, but also by com-
munal considerations. In such a case what is the position of the
Governor if he has not got this power to exercise generally and hold
the balance between these communities in order to administer the
Province in the interests of the people? Therefore it seems to me,
Sir, that as practical business men we are wasting time in discussing
this matter.

Chairman : Now, can we agree to the suggestion which has been
made that if this be accepted it is to be on the clear understanding
that if to-morrow, when you have had the opportunity of consider-
ing it further, if you desire to raise it in the full Committee, you
are entitled to do so without going against the decision of this
Committee? ’ .

Sir Chimanlal Setalvad: No, Sir, we do not want to be placed
in the position of having to raise the question in the Committee.
Let it be considered here. :

R. T. VOL. 1I. G
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Chairman : But we are considering it here; I have listened to
several speeches and we must get a decision; we cannot wait upon
the one point all night. I do not like it to be said that it should be
considered here when we are doing nothing else but considering it.

Sir Chimanlal Setalvad : It is a matter of such importanee to my
mind that if you give these vague and wide powers to the Governor,
you will be striking at the root of the responsibility which you want
to establish. With all deference to my friend, Sir A. P. Patro, it
is a very poor argument to ask :—Has the power been abused in the
past, and to say you must trust the Governors. That is not the
question. You must not clothe a person or authority with power
which may be abused. It is no use saying that under certain other
circumstances he has not abused the power and therefore you must
vest him with that power. The proposal here is not to vest him with
this power only when an emergency arises, but ordinarily in the
day-to-day administration he is to have the power of legislation
and of finance in the discharge of what are called the specified duties
imposed upon him. One of the specified duties imposed upon him,
as has been pointed out by Mr. Joshi, is the protection of minorities
and various other things. So that he will be at liberty to spend any
amount of money he chooses on the protection of minorities or on
any other thing. With regard to law and order, my friend Sir A.
P. Patro always speaks of the ministers as being people who will
have no regard to the tranquillity of the Provinces at all. If we

- have no confidence in your Ministers, why do you waste your time
forging this constitution? e are proceeding on the footing that
the Ministers will be responsible people who will do their duty
properly and in the right way. Therefore I submit, Sir, that the
powers proposed here are much too wide to be given and we cannot
assent.

Dr. Shafa’at. Ahmad Khan: Sir, 1 very strongly support the
proposal which has been made that the powers should be conferred
on the Governor with regard to administration, legislation and
finance. I am surprised that a question of such a non-controversial
nature should be the subject of comparatively controversial speeches.
The point at issue is this:—Will the Governor abuse the powers
that are going to be conferred on him? Before we can reply we
must ask ourselves whether he ever has abused them in the past.
I do not know a case of any Province where the powers regarding
safety and tranquillity, that portion dealing with the clause in the
Government of India Act, have been abused. They have not been
abused in the United Provinces, the Punjab nor in any other
Province that I know of. Will it be done in the future? I should
like you, Sir, to visualise the position of the Governor say in the
year 1932 or 1933 under the new regime. In the new regime the
Governor will be guided mainly by a unified ministry—a ministry
which will really carry on the administration of the whole country,
and the Governor will not have those powers which he exercises
now. He would be a very rash man who would take any action
that went counfer to the wishes of the ministry as a whole. If he
did do that he would be subjected to criticism in the Legislature,
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outside the Legislature, and throughout the Province. I do not
think, therefore, that the powers which are now proposed to be given
.are excessive. I think any Governor worth his salt will consider
very carefully the measure which he is going to propose before he
uses the safeguards which you propose to give him.,

Chairman : I have already made the suggestion, but I under-
stand that one or two dissent from it. Do they press their dissent?
(Cries of *‘ Yes.””) :

Sir Abdul Qaiywm: 1f the difficulty is only as to finance, the
finance will only be needed when the Governor is exercising those
special powers. Am I to understand that the Governor is not going.
to be allowed the power of spending money in times of emergency?
If sq, I cannot understand it. I think some powers must be given
to the Governor if he is to keep peace and tranquillity in the country,
and he must be given powers to spend some money under those cir-
cumstances. Otherwise, if you do not give him the money to spend
he cannot carry out those duties. o

Chairman : If the dissent 1s insisted upon, the only way we can
settle this is to say in the notes that some members dissented from
the first part of No. 1 of this clause. That would safeguard their
rights to raise the question in the full Committee. ith that
explanation, will members be prepared to accept this? (Cries of
£ 11 Yes" ,) X

The next matter is this. The sub-Committee suggests a rider
that in their opinion it is desirable that the present rigid conven-
tion in the Provinces other than the Presidencies of appointing
Governors drawn from the Indian Civil Service should be relaxed.
I have an amendment by Mr. Paul that the word ‘‘ relaxed >’ be
deleted, and that the word ¢* discontinued ’’ be inserted.

Mr. Paul: I have undertaken a task which is rather delicate,
because I have a good many friends in the Civil Service for whom
1 have a very great respect. It is no small circle either, and yet I
do not recall one single member to whom I would not take off my
hat for his conscientiousness and even extreme solicitude for the
welfare of India. Therefore it is with due deference to them all
that I wish to move this amendment. I wish to place two considera-
tions before you. The first is that hitherto the member of the Indian
Civil Service who was appointed to the Governorship usually went
up all the rungs of the ladder. Ile generally became a member of
the Executive Council, gaining experience in administration in
various departments on his way up. In that way he became pre-
pared for his post in many ways. Under the new arrangements,
which will be put down even in this document which none of us
consider perfect, the number of members of the Indian Civil Service
who will be able to go up to the top rungs of the ladder will be
extremely small; in fact the provision of an official minister has not
been accepted by this sub-Committee ; it has only been included in a
minute of dissent. I quite realise it might come into the Act. Ifiv
does come into the Act or in the instructions or in the rules, it will
be very few who will get that opportunity. Then what will be the
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result? Any member of the Indian Civil Service who is appointed
Governor will be, so to say, promoted, using ecclesiastical language,
per saltem. He will have to jump over many rungs which other-
wise he would have had to ascend. Merely to say that will be im-
mediately to show anyone who knows anything about India the
inadvisability of such a procedure. To promote a Commissioner, or
a Chief Secretary, or a Member of the Board of Revenue, or the
head of a department, to the position of Governor of a Province is,
I think, extremely unwise and injudicious.

Then I have another argument to place before you, which is
even more weighty. It is a matter of principle. I want to refer
now to a statement appearing in the letter which was published
in this morning’s ‘‘ Times,”” from H.H. the Maharaja of Bikaner.
This is the statement: ‘‘ Does anybody in his senses believe that
this articulate India, embracing I am convinced the great majority
of thinking people, can be content with permanent subordination
to a bureaucratic system of Goverment?’’ His Highness was not
thinking of this particular point which I am trying to make now,
but it has a very definite and direct bearing upon the point which
I am trying to make. The Governor of a Province is called upon
on important occasions (and those occasions are mnot infrequent)
to be ‘able to dominate the machinery which has been perfected
by the: Civil Service in my country. It is the most powerful
machinery- in the history of the whole world. There is no parallel
to it anywhere in any age. It is that which we call the Bureau.
A Bureau need not be a bureaucracy. It becomes a bureaucracy
when the hierarchy reaches up to the top position, and is then
vested with extraordinary powers norma}ily. and in emergency
times. It is that which we want to prevent. I may say candidly
that we are trying not to get any diminution in the connection
of Britain with India, but we do want relief from the bureau-
cracy of India. I submit it will be impossible, taking human
nature as 1t is, for a member of the Civil Service, when he is
placed in the position of Governor, to be independent of the
. traditions and of the atmosphere of all that is demanded of that
whole group. It is there that we want the help of Britain here-
“after. We want Britain to contribute to wus not through the
Service as it has been contributing, but we want it to contribute
more and more—not less and less—what it can through the states-
manship which is available in this country.

Sir C. Setalvad: 1 beg to support what Mr. Paul has said.
I had myself given notice of a similar amendment which read:
‘“ The sub-Committee are of opinion that no member of the per-
manent Services in India should be appointed as Governor of any
Province.”” The draft does not represent the views that were
expressed when this matter was discussed in this sub-Committee.
So far as I could then gather, the larger volume of opinion was
in favour of having no Civil Service Governors in the future,
and when I spoke then I gave the reasons. I do not want to
repeat them, but the fact remains that a Civil Servant, though a
very efficient administrator, has been brought uwp in the tradi-
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tions of the Service and is so much a part of the machine that his
outlook is not wide enough for that of a Governor of a Province.
Therefore it is to the advantage of India and to the smooth work-
ing of the new constitution that you should have as Governors
people from public life sent out from England. We know in
practice what a great difference it made to Ben al, for instance,
when the Lieutenant-Governors disappeared and Governors like -
Lord Zetland were sent out to India. We want administrators
of that type to be sent out as Governors and not to have such people,
efficient though they may be, as Civil Servants with no wider
outlook than they have. I strongly support the amendment.

Chairman : 1 ought to say that I cannot quite agree with the
last speaker that his version of what took place in the sub-Com-
mittee is superior to the version of the Chair. When I said
it should be relaxed, I thought I was accurately representing what
took place during the discussion. It is no advantage to me to take
one side or the other. - '

Sir C. Setalvad : 1 did not suggest that. ‘

Chairman : I beg your pardon. You definitely challenged the
Report on this point. I thought there were one or two speakers
who took the opposite line to what has just been taken- by the
last speaker. Therefore what could I do but sort of gather up
the position and take what might be called the centre position,
and say that the position should be relaxed? Why did I do that?
I could conceive that there might be very serious difficulty im
getting all the Commissioners that might be required from out-
side the Service. = There might be an odd case, and all I wanted
was that there should be some slight provision to meet that possi-
bility. . However, if there is now a strong view in the sub-Com-.
mittee that it should not only be relaxed but discontinued—that
on no occasion should it be otherwise than what the two last
speakers have laid down—then of course the Report will be altered.
to suit that, but I have yet to find that that is the view of the
majority of the sub-Committee.

Sur Abdul Qaiyum: Why should there be a distinction made
between the poor Civil Servant and any other individual? Any
private servant, or a sweet seller or a barber can stand for the
Assembly and be elected, and may possibly become a Minister
in a Province. There are some members in some Provinces who
are barbers and sweepers, who may yet come to the Ministry and
who may possibly become Chief Ministers, and perhaps the Go-
vernment of India might like to put one of them in as Governor.
Yet the poor Civil Servant must not have that aspiration and that
hope of becoming a Governor one day. I do not think we should
put the poor Civil Servant under such a disadvantage.

Lord Zetland : Here again ‘I only rise to ask for a little discre-
tion. I quite appreciate the force of all that Mr. Paul said on
this subject; but when he said that in future there would be no
Indian Civil Servant who would be a member of the Executive
Council, there will, I think, for some time to come be men of
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great eﬁerience at the headquarters of the Government of India
who would undoubtedly be well fitted to hold the position of the
Governor of a Province. While I should be quite prepared to
say that it should not be regarded as a right that a member of
the Civil Service should look for a Governorship in so many
Provinces. I would support what the Chairman has said and say
that there may be certain cases in which it would be to the great
advantage of the Province itself that a member of the Indian
Civil Service should be appointed as Governor. I would prefer,
- therefore, some such wording as that which is already in the Report,

Chairman : Is this amendment pressed? (Yes/) In that case
we will have again to say that there was a section of the Com-
mittee which dissented to the principle being relaxed and that they
desired to have it discontinued.

With these amendments, No. 6 stands part; of the report.

‘With regard to No. 7, T have only amendments to (d). I hops
we shall be able to finish to-night. On (a), the size of the Pro-
vincial Legislatures, there is no amendment; on (b), their life-
time, there is also no amendment. On (¢} I think there is an
amendment by Sir Chimanlal Setalvad.

Diwan Bahadur Ramachandra Rao: On (b) may I suggest that
¢ four *’ be substituted for ** five >’P

“‘harrmun : No, I think there was a general feeling that we
should make it a maximum of five. That leaves you room within
the fize to make it four or three if you get agreement. It iz only
that this shall be the maximum; that is all.

Sir Claimanlal Setalvad: With regard to (c), the draft gives
power to the Goverhor to nominate any non-officials where certain
groups or inlerests are unable to return their own members through
the polls. What I want to propose now is what I indicated before”
when speaking on another clause, namely, that instead of giving
power to the Governor to nominate where, in his opinion, any
particular interest or minority is not represented, he should call
on the already elected Council to co-opt a certain number to
represent those interests.

Dr. Ambedkar: No.

Sir Chimanlal Setalvad : Objection was taken to that on the

und that those people who are in a majority in the Counecil
will co-opt their own men. That can always be safeguarded
against by having a proportional vote system such as obtains at
present in many Legislatures, with the result that only a few
people—six or seven—if they combine are able to get their own
men in. That is my amendment. That would do away with
the system of nomination altogether, and you would get in by
th& method of co-option the interests or minorities which had been
eft out.

Chairman : What are the words you wish to change?
"Sir Chimanlal Setolvad: 1T would delete the first part.
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Chairman: How far down? It says ‘° With the possible
exception of a strictly limited proportion of ron-officials who may
in some Provinces require to be nominated by the Governor to
secure the representation of groups unable to return their own
members through the polls.”” Would you take the whole of that
out? :

Sir Chimanlal Setalvad: 1 would delete all that down to the
word ‘‘ polls . :

Chairman : The amendment is to delete all the words from the
beginning of (¢) down to _the word ‘" polls ”’ inclusive, so that
it will begin ‘‘ The new Provincial Legislatures should consist
wholly of elected members, and the official bloc should disappear ’*
and 1t would go on, ¢ provided that if in the opinion of the.
Governor any minority or interest has failed to secure representa-
tion, the Governor may direct the Council to supply the defieiency
by co-option, but the total number as co-opted shall not exceed...... ”

Sir Chimanlal Setalvad : There you will insert some number.,
Chairman : Well, what number? ' o ,
Sir Chimanlal Setalvad : Any particular number—5, 6 or 10.

Chairman : It is not for me to complete your amendment; my
business is to complete the report.

Str Chimanlal Setalvad : Then I will name a figure; I will say
five; but with regard to the number I am quite prepared to accept
any alteration which may seem desirable to the sub-Committee.

Chairman : Let us get it clearly before us. As in the docu-
ment before us, it reads ‘“ With the possible exception of a strictly
limited proportion of non-officials who may in some Provinces
require to be nominated by the Governor to secure the repre-
sentation of groups unable to return their own members: through
the polls.”’ These words all have to be deleted, and the para-
graph is to be made to read °‘ The new Provincial Legislatures
should consist wholly of elected members, and the official bloc
should disappear, provided that if in the opinion of the Governor
any minority or interest has failed to secure representation, the
Governor may direct the Council to supply the deficiency by co-
option, but the fotal number as co-opted shall not exceed five *’.

A member: On a point of information, does the hon. mem-
ber mean the co-option, will take place after the first meeting of the
Council, and that until then the Council will not be complete?

Str Chimanlal Setalvad: The Council will be complete when
the co-option takes place. You have at present co-option in
Bombay in various bodies; those elected sit together and co-opt
other members,

Sir Abdul Qaiyum: When a point has been raised in the
general discussion and defeated, is it in order to bring it up again
In the form of an amendment and have it discussed again?P

Chairman : It is difficult to exclude anything that comes up on
this point, but strictly speaking I think you are correct; when
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something has been brought up and it has been found that the
general sense of the Committee is against it it should not come
up again. I claim that in (¢) I did endeavour to interpret what
I thought to be the general sense of the sub-Committee.

o9 The amendment is before you; does anybody wish to support
1 .

Dr. Ambedkar: I am afraid I shall have to oppose this amend-
ment. First of all, such experience of co-option as we have
had in Bombay is not very encouraging. It has developed into
the worst sort of scandal; the amount of corruption and bribery
that take place are such that I for one should not like to introduce
this principle in the constitution of the Legislature of Bombay.

A further objection is this. If the various communities that do
not find themselves elected at the polls are to get representation
of a real sort, representation which is independent of the influence
of any other community, I think co-option is a principle which is
certainly not going to help them, for it may very well happen
that when representatives of the various communities stand for
co-option only those will be in fact co-opted as may happen to be
subservient to and willing to play into the hands of the majority.
It seems to me this would be worse than no representation at
all, and I am afraid on that ground I must oppose the amend-
ment. But I submit, Sir, that this sub-Committee ought to make
a recommendation that the future constitution of the Provincial
Legislatures should be such that there should be no nominated
members at all. : |

Diwan Bahadur Ramachandra Rao: That is far better, of
course.

" Dr. Ambedkar: That is my own view of the matter. I am
certainly opposed to co-option.

Diwan Bahadur Ramachandra Rao: 1 agree that some state-
ment that the Legislature should be wholly elected ought to be
inserted in this report, and unless some such indication is given
of the views.of this sub-Committee the nominated element will
continue, though I believe it is the desire of most of our members
that it should disappear. A statement to that effect ought to find
a place in the report. I have no doubt whatever that every omne
of us is quite alive to the evils of nomination, and we are anxious
it should disappear as early as possible. Under these circum-
stances I am not prepared to support the amendment, and I would
favour the proposal made by my friend, Dr. Ambedkar.

Chairman : What was the proposal? I have no words here.

Dr. Ambedkar: We should say it is the view of the sub-Com-
mittee that hereafter the Legislative Councils in the Provinces
should be wholly elected.

Chairman: That is another amendment altogether, you will
have to send it in in writing if you waut to move that.
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Mr. Joshi: 1 am opposed both to nomination and to co-option.
of members of those communities that cannot come in by election..
Personally, I do not think there should be any difficulty in devis—
ing some method by which communities shall secure representa--
tion, and if some communities are so small that no representatioxn.
can be reserved for them, the best course will be for them to seek:
the goodwill of the community generally and secure election
through the general constituencies. I do not kmow whether we
are going to go away with general constituencies altogether; that
question has not yet been discussed. Of course, if all the seats.
are divided by Hindus, Muhammadans, Jains, Buddhists and
Sikhs, it is certainly true that difficulty may arise in the case of
some people who, like myself, are unwilling to be styled Hindus
or Muhammadans; we shall find it difficult even to vote. It will
be much better, therefore, if we frame our constitution we make

rovision for people who will not belong to the big communities
?or which reservations are- made, so that they may have some
representation. Those communities should get themselves elected
by constituencies, but it is wrong to try to secure representation
for those communities by nomination. _ _

Co-option is equally objectionable. If you have five seats to
fill by co-option to represent five communities, proportional repre-
sentation will not be any wuse.

Dr. Shata’at Ahmad Khan: Quite useless,

Mr. Joshi: Because there will be five different people to be
nominated, and therefore it will be the majority that wiﬁ appoint
all the five. That is inevitable, and if the majority selects all
the five it is going to strengthen its position by co-option. I there-
fore think that both nomination and co-option are objectionable,
and the Councils should consist only of elected members.

Str A. P. Patro: I think a certain amount of nomination is
needed at present and will be needed for a number of years. I
do not say nomination will be needed to the full extent to which
it is at present or that it will be required as a permanent measure,
but nomination is required for a temporary period, as otherwise
it will not be possible, with the present organisation of our classes
and communities, for all the minorities to be properly represented
in the Legislatures. -

My friend Mr. Joshi is idealistic; he says the communities
must seek support from the general electorate. However, a little
experience in elections in the rural areas will show that a minotity
community has absolutely no chance of being returned, however
important it may be and however weighty its interest; it
has not a chance of coming in. It is in order to fill up such
deficiences that it is necessary that there should remain to a small
extent the power of nomination, as recommended in the Despatch
of the Government of India and in the Report of the Simon Com-
mission. It should not be used to the extent it is to-day, but a
certain proporion will be needed to make up these deficiences and
meet the difficulties. We cannot make it wholly elective at
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_present. That should be the ideal, and we should gradually work
up to it; I entirely support the idea that in course of time that
ideal should be realised, but in the present conditions of the country
and of society it is necessary that there should remain some element
of nomination, and that element has already been recommended
in the Despatch of the Government of India. :

. Chairman : I will take your decision on this point.

. Raja Narendra Nath: I support Sir A. P, Patro. I think the
power of nomination should be strictly confined to the representa-
_tion of interests which cannot be given by election. )

-Dr. Shafa’at Ahmad Khan: Yes.

Raja Narendra Nath: There may be in certain Provinces some
' communities, such as the one to which Dr. Ambedkar belongs, for
which it would be impossible to arrange election.

Dr. Ambedkar: I should not have anything to do with a consti-
tution which did not provide the franchise for my community.

Raja Narendra Nath: The franchise will have to be arranged
.on a very different basis if it is to be provided for the community
to which Dr. Ambedkar belongs, and therefore a limited power of’
nomination should be provided.

Chairman : 1t seems to me the majority of the sub-Committee
is in favour of clause (c) as it stands in the Report.

We will now come to the last clause (d), to which I have two
or three amendments. The first is by Sir P. C. Mitter.

Sir P. C. Mitter: I beg to move certain changes in the last
sentence. After the words ‘ but the decision to incorporate a
Second. Chamber in the new constitution of any province ”’ I
suggest the addition of the words ‘ other than Bengal, Bihar and
Orissa and the United Provinces,”’ and at the end, after the word
‘“ course,”’ I suggest adding the following: ‘“ In the three Pro-
vinces mentioned the method by which the Upper House should in
each instance be composed should be left to further investigation
by the Franchise Committee, and after such investigation these
Upper Houses should be set up at the outset of the new system *’.
I am trying to get the recommendation of the Government of India
adopted. The Government of India, on page 21 of their Despatch,
say: ‘“ The matter seems to us to be peculiarly one in which
regatd should be had to local conditions.”” For that reason, before
I take up the local conditions in all the three Provinces I have
mentioned, I desire to bring to the notice of my colleagues here
something about the local conditions in my own Province of
Bengal. : i

The reason why I-am drawing the attention of members here
to the local conditions in my own Province is that I desire that
my friends, such as Sir Chimanlal Setalvad and Diwan Bahadur
Ramachandra Rao, will give that sympathetic consideration to the
local conditions in my Province which I expect from them,
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_It is well known that in Bengal, from the days of the Swadeshi
agitation and for more than fifteen years, there has been a strong
body of opinion, which has gradually grown in volume; there
is a large number of unemployed youth in the country who have
come to the conclusion that there is no evolution worth having
through the British connection. They may not to-day be large
in numbers, but at elections they do dominate. - '

. Moreover, in Bengal we have people who belong to the revolu-
tionary party elected as members of our Legislature. Before the
last Congress passed its independence resolution, and before a
certain section of the members of our Legislature resigned, we
had amongst others representatives of the revolutionary party
from certain important constituencies such as the city of Dacca
and the municipality of Hooghly. (Sir P. C. Mitter mentioned
two names, and added ‘‘ I mention names to show you that I am
stating facts *’.) '

I can quite understand that those who proceed on theoretical
considerations may not like the idea of a Second Chamber, but
I appeal to you whether you do not want to advance on constitu-
tional lines. If we do want to advance on constitutional lines,
if I place before them the contingency that there is likely to
be a large body, of members whe will obstruct the constitution for
the purpose of carrying out the ideal of independence instead of
the British connection, I am sure none of my friends gathered
round the table here will be in favour of it.

But you may say: Why do you apprehend that? You may
say : Why should not those who get the right to return members
be satisfied to proceed on constitutional lines? I will tell my
friends not only from my personal experience but from events
which have happened. In the 1923 elections my friends know
very well that the father of Nationalism in India, Bannerjee,
was defeated by six to one by a gentleman who was then com-
paratively unknown. In that election the Advocate-General of
Bengal was defeated by ten to one by a gentleman who is even
now not known to you. Those are not the only two instances;
there are many other instances which I could place before my
. friends. Now if we all desire constitutional advance, the very
existence of a Second Chamber will check the desire for inde-
pendence. Mr. Chairman, may I have one minute more?

Chairman : One minute.

Sir P. C. Mitter: For that reason, and for another, namely,
that the Government of India, the Government of Bengal and the
Committee which was appointed by the Legislative Council all
recommend this, it is very necessary that in my Province there
should be a Second Chamber. One word more and I have done.
If, Sir, you leave it to the legislature of the future, I think it is
against human nature to expect that if that contingency happens,
namely, resort to obstruction in order to secure separation from
the British Empire, ‘the Legislature will ever possess a Second
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Chamber. You cannot expect that legislature to give us a Second
Chamber. In consideration of these facts I would once more

appeal to those who are opposed to this to give us a chance of
evolving on constitutional lines.

Chairman : 1 want to remind the Committee that this matter
was discussed during the general discussion and I do not want
second reading speeches over again.

XRlaja Narendra Nath: I just wani to say that the amendment
that stands in my name is substantially the same as that on which
Sir P. C. Mitter has spoken. '

Chairman : That is right.

Raja Narendra Nath: 1 want to say that when the reports of
Local Governments and the despatch of the Government of India
show that there is a demand for such an institution in certain
Provinces and the Local Governments and the Government of
India also support that demand, this Committee ought to be in a
position to recommend it. I would appeal to those of my friends
who are opposed to the suggestion to consider the sitnation. Sir P.
C. Mitter has given some very good and sound reasons for the
ereation of a Second Chamber in Bengal, and those’ reasons apply,
with somewhat modified foree I should say, to Bihar and the
United Provinces also. In these three Provinces where the recom-
mendation has been made I hope the Committee will reconsider
its position and will make a unanimous recommendatior in favour
of the creation of a Second Chamber. Sir P. C. Mitter has very
wisely made a suggestion with regard to the composition of the
Second Chamber, and has left that question to be determined b
the Franchise Committee. I think the Franchise Committee wiﬁ
see that adequate representation is given to interests other than
those of landlords, and that the landlord interests do not become
predominant in the Second Chamber.

Chairman: 1 hope yvou all understand. the amendment which
has just been moved. I have another amendment which says:
Omit everything after first sentence and add:—*‘ But if in any
Province the Legislature under the new constitution decides by a
two-thirds majority that a Second Chamber is necessary, steps
should be taken to copstitute such Chamber by the introduction
of a Bill in the Federal Legislature defining the constitutional
powers of such Second Chamber.”” May I say that I have had
to give a good deal of consideration to this part of the Report;
I endeavoured to give very carefully what I thought was the
position of the Committee. We recognised, as we say, that con-
ditions in some Provinces may make it desirable that the pro-
vincial legislature should be bicameral. There you see we have
made it quite possible for this to be applied; but the decision
to incorporate a Second Chamber in the new constitution of any
Province should not be taken unless opinion in the Province defi-
. nitely favours this course. I think we have taken what might
be described as the middle course, but I shall have to allow tha
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discussion to proceed unless there is a general desire that we should
specify, in the words of the first amendment, Bengal, Bihar and
Orissa and the United Provinces; and then at the end add: in the
three Provinces mentioned the manner in which the Upper House
should in each instance be composed should be left to further
investigation by the Franchise Committee, and after such investi-
gation these Upper Houses should be set up at the outset of the
new system. That is the position. :

Lord Zetland : Mr. Chairman, I should like to support Sir P.
C. Mitter in the proposal which he has made, for this reason:
If you are going to leave it to the Province to express through
its newly elected Legislative Council under the new constitution
its views on the question whether there should or should not be a
Second Chamber, I am afraid you are going to load the dice
rather heavily against the second Chamber. Because the position
will be this: the members of the new Legislative Council will
have just come together flushed with their victory at the polls,
and it is very unlikely that they are going to propose anything
which in their opinion will in any way detract from their own
status and importance. Therefore they will naturally be very
niuch disposed to vote against a Second Chamber. But since it
has already been stated very clearly that in these particular Pro-
vinces there is a general desire to have a Second Chamber, I
think we ought to give those Provinces the chance of getting one
which they would have if the suggestion put forward by Sir Provash
Mitter is accepted. Therefore I support it.

Sir Robert Hamilton: Mr. Chairman, may I just add one
word? Since this matter was last discussed by the Committee I
have seen reason to change the views which I then expressed. I
bave discussed the matter with my colleagues, the Liberal Dele-
gation, and the opinion there is that with regard to those three
Provinces to which Sir Provash Mitter refers, i1t should definitely
go as to bicameral legislature. I think I should let the Com-
mittee know that I have changed my views to that extent, because
I said before that I thought it ought to be left to the mewly
elected legislators to say whether they should be bicameral or
unicameral.

Chairman : Let me read it as it would be in the event of our
accepting the first part of this amendment: ‘¢ The existing Pro-
vincial Legislatures are unicameral. The sub-Committee recog-
nises that conditions in some Provinces may make it desirable
that the Provincial Legislature should be bicameral; but the
decision to incorporate a Second Chamber in the new constitution
of any Province, other than Bengal, Bihar-and Orissa, and the
United Provinces, should not be taken unless opinion in the
Province definitely favours this course.”” Now that does not read
very well but you could leave the drafting to be done afterwards.
Is there any objection to the insertain of the words:—*‘* Appli-
cable to these three Provinces that have been stated?”



200

Members : No.
Mr. Joshi: Yes, certainly we object.

Chairman : There seems to me to be a majority of the Com-
mittee against the inserfion of the words.

Mr. Barooah : 1 support it, Sir.

Chairman : In order that I may be guided, may I ask the
Committee to indicate by a show of hands whether they desire
this reference to these three Provinces to be inserted. In favour
please show:—10. Against:—7. Now that is the position. I
think we shall have to put a note in to say that these words were
added by a vote of 10 1n favour and 7 against.

Lord Zetland : Mr, Chairman, will you do that, because we
have had no voting? Will you say:—a majority?

Chairman : Well, T will say: a majority. I do not want to be
unfair. "It is the nearest that we have had to equality; we have
not had anything so near; but I am quite prepared to say that.
this decision was only reached by a majority of the members;
and then anybody will be entitled to ask what the numbers were.

Now the next iz:—‘‘ In the three Provinces mentioned the
manner in which thé Upper House should in each instance be-
composed should be left to further investigation by the Franchise
Committee, and after such investigation these Upper Houses should
be set up at the outset of the new system.”” Is there any objection
to these words being added?

‘Sir A. P. Patro: Tt is quite unnecessary.
" Chairman : Is this part of the amendment pressed?
Sir P. C. Mitter: I am quite prepared to leave it.

Chairman : Yes, you had better be satisfied with your victory.
Now I have still another amendment. I hope we shall get on,
because my time is going very fast. I do not know whether you
are prepared, in view of the decision which has been taken to
Ppress this. T

Sir Chimanlal Setalvad : How does it stand now, may I know?

Chairman : It merely stands that yon want to omit everything
afier the first sentence. :

" 8ir Chimanlal Setalvad: ¥ want to know what has been done
up to the present, how the clause stands now..

Chairman : Subject to drafting, in the last line but two, after
‘‘ any province *’, we insert the words:—*¢ with regard to Bengal,
Bihar and Orissa, and the United Provinces . That is all the
change we have made.

Sir Chimanlal Setalvad: With regard to any other Provinee,
the original remains, that it will not be taken unless the Provinee
definitely favours itf
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Chairman : Yes, it should not be taken unless opinion in the

Province definitely favours this course. I think that should meet
you. .

Sir Chimanlal Setalvad : Yes.

Very well, with this amendment this clause stands part of the
Report. I think you want to make a statement, Mr. Chintamani.

Mr. Chintamani: It is before you, Sir.

Chairman : Do you desire me -to read it to the Committee?

I have not read it myself, and therefore I asked you first. It is
as follows:— '

‘‘ The Report as approved by the sub-Committee so dilutes
the responsibility of the Provincial Government to
the Legislature by vesting large powers in the
Governor that the undersigned members are obliged,
much to our regret, to dissociate ourselves from
several parts of it to which we attach importance.
We reserve ourselves the liberty of re-opening the
issues in full Committee and if necessary in Plenary
Session. We request you to be so good as to cause
this to be brought on record at the conclusion of the
report.”’

Then follow eight names, who dissent from the Chairman’s
Report. ’

Mr. Chintamani: As long as the dissent is recorded that will
- quite serve our purpose. ’

Chairman : Do I understand that you are agreed that the oppo-
sition is to one point only? Would it be all right if at the end
of that point we insert *“ The following expressed their dissent ’?

Several Members: That is all we want.

Chairman : These names will be inserted in the proper place.
Subject to that this report as amended, and with the dissents
recorded, will be presented to the Chairman of the Conference
‘with the object of having it submitted to the meeting to-morrow.
Is that agreed? (‘Assent.)

(The sub-Committee adjourned at 6-35 p.m.)

0y

SuMMARY OF THE PROCEEDINGS OF THE SIxTH MEETING OF SUB-
CoayrrTee No. IT (ProvinciaL CoNSTITUTION) HELD ON 3lsT
Decemser, 1930.

The following® were elected as members of a sub-Committee
. to co-operate with the sub-Committee appointed by sub-Committee

* See Appendix No. 1 to the Second Report of sub-Committee No. I
{Federal Structure) (volume I, page 282). '
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I (Federal Structure) to consider the allocation of subjects mnot
~already classed as Federal, between the Centre and the Provinces.
Lord Zetland (Chairman).

Mr, Zafrullah Khan,

Nawab of Chhitari.

‘Mr, Joshi.

Dr. Ambedkar.

Sir A. P. Patro.

Raja Narendra Nath.

Sir Chimanlal Setalvad.
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Sub-Committee No. II (Provincial Constitution).

RiporT PRESENTED AT THIRD MEETING OF THE COMMITTEE OF THE
Waore ConFErRENcE Herp on 16t DeEcemsrr, 1930.

1. The following report, subject to adjustment to the complete
constitution, is submitted by sub-Committee No. II.

2. The sub-Committee was appointed to consider two heads of '
the Lord Chancellor’s list, namely— '

(a) The powers of the provincial legislatures.

(b) The constitution, character, powers, and responsibilities
of the provincial executives, '

3. The sub-Committee met on the 4th, 5th, 8th, 9th and 15th
December. The proceedings on the first and second days com-
prised a general discussion of the problem. .On the succeeding
days particular issues were separately considered and examined.
The Chairman ruled that the size, lifetime, number of chambers
of the provincial legislatures, and the question of the official bloc
might also be discussed as germane to the sub-Committee’s Terms
of Reference. ’

4. The Abolition of Dyarchy.—The sub-Committee is agreed
that in the Governor’s provinces the existing system of dyarchy
should be abolished and that all provincial subjects, including the-
})ortfolio of law and order, should be administered in responsibi--
ity to the provincial legislaturs. (See note at end.)

5. The Composition of the Provincial Ezecutives.—(a) Joint
Responsibility.—The sub-Committee recommends that there
should be unitary executives; and that the individual Ministers
i:omposing the executive should be jointly responsible to the legis-
ature.

(Raja Narendra Nath awaits the report of the Minorities
sub-Committee before agreeing finally to joint responsibility.)

(b) The appointment - of Ministers.—The responsibility for
appointing Ministers will rest with the Governor, The sub-Com-
mittee is of opinion that in the discharge of that function the
Governor should ordinarily summon the member possessing the
largest following in the legislature, and invite him to select the
Ministers and submit their names for approval. The Ministers
should ordinarily be drawn from among the elected members of
the provincial legislature. In the event of the appointment of a
non-eleced non-official, such person should be required by statute
to secure election to the legislature (and if the legislature be
bicameral, to either chamber) within a prescribed period not
exceeding six months, but subject to this limit he may be nomi-
nated by the Governor to be a member of the legislature. The
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sub-Committee is of opinion that there should be no discretion
to permit the appointment of an official to the Cabinet.

- (The Marquess of Zetland and Sir Robert Hamilton dissent
from the last two sentences.)

(c) Group or communal representation in the Cabinet.~-The
sub-Committee considers it. a matter of practical importance to
the success of the new constitutions that important minority
- interests should be adequately recognised in the formation of
the provincial executives. An obligation to endeavour to secure
. such representation should be expressed in the Instrument of Ins-

“tructions to the Governor. : )

-+ (Mr. Chintamani dissents from the last sentence.)

6. Powers of the Governor.—(a) In regard to legislature.—(1)
The Governor shall have power to dissolve the legislature; he may
assent or withhold assent to legislation; he may return a bill
for recomsideration by the legislature, or reserve it for the con-
sideration of the Governor-General.

(%) It shall not be lawful without the previous sanction of the
Governor to introduce any legislation—

(t) Affecting the religion or religious rites of any class or
community in the Province;
(%) regulating any subject declared under the constitution
to be a federal or central subject; '
(é¢¢) any measure repealing or affecting any Aect of the
federal or central legislature or Ordinance made by
the Governor-General.

(b) Conduct of business.—(1) The Governor shall, with the
knowledge of his Ministers, be placed in possession of such infor-
mation as may be needed by him for the . discharge of duties
imposed upon him by the constitution.

(2) - In the opinion of the sub-Committee, the Chief Minister
should preside over meetings of the Cabinet; but on any special
occasion the Governor may preside. )

(c) Relations of the Governor to his Ministers..—(1) The
Ministers shall hold office during the pleasure of the Governor,

(%) Sub-section 3 of Section 52 of the Government of India
Act, which confers a_ general power on the Governor to refuse
to be guided by the advice of his Ministers when he sees sufficient
causé to dissent from their opinion shall no longer operate. The
Governor’s power to direct that action should be taken otherwise
than in accordance with the advice of the Ministers, shall be
restricted to the discharge of the specified duties imposed on him
by the constitution. These duties shall include the protection of
minorities and the safeguarding of the safety and tranquillity of
“the Province.

. (d) Special and Emergency powers.—There shall be vested in
the Governor (1) suitable powers in regard to legislation and
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finance necessary for the discharge of the specified duties imposed
upon him by the constitution and (2) suitable emergency powers
to carry on the administration in the event of a breakdown of
government or the constitution. The powers under (2) shall not
remain in operation for more than six months without the approval
of Parliament expressed by a resolution of both Houses.

The sub-Committee suggests a rider that in their opinion it
is desirable that the present rigid convention in Provinces other
than the Presidencies of appointing Governors drawn from the
Indian Civil Service should be relaxed. (There was some support
for the substitution of the word *‘ discontinued *’ for the word
“ relazed . ' '

(Sir Chimanlal Setalvad, Sir Cowasji Jehangir and Messrs.
Ramachandra Rao, Barooah Chintamani, Joshi, Paul and
Ambedkar dissent from the sub-Committee’s conclusions on the
powers of the Govrnor.) -

7. The Composition of the Provincial Legislatures.—(a) Their
size.—The sub-Committee anticipates that, to meet the conditions:
of the new constitutions and electorates, the provincial legislatures
will require to be enlarged on the basis of ascertained needs, regard
being had to the numbers and character of the constituencies.

(b) Their lifetime.—In the opinion of the sub-Committee the
normal lifetime of the provincial legislatures should not exceed
five years. :

(¢) The official bloc.—With the possible exception of a strictly-
limited proportion of mon-officials who may in some Provinces
require to be nominated by the Governor to secure the representa-
tion of groups unable to return their own members through the
polls, the new provincial legislatures should consist wholly of
elected members, and the official bloc should disappear.

(d) Second Chambers.—The existing provincial legislatures are.
unicameral. The sub-Committee recognises that conditions in
some Provinces may make it desirable that the provincial legisla
tures should be bicameral; but the decision to incorporate a
second chamber in the new constitution of any Province other than
Bengal, the United Provinces and Bihar and Orissa where opinion
in favour of a second chamber has already been expressed should
not be taken until opinion in the Province definitely favours thia
course. ‘

[The reference to the Provinces of Bengal, the United Pro-
vinces and Bihar and Orissa was inserted at the wish of a
majority of the sub-Committee.]

Note.

(1) The question of the administration of the police was raised
by Lord Zetland under para. 4, and it was decided that this should
be left for the report of the Services sub-Committee when set up.
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(2) . The sub-Committee did not consider the constitution of the

N orth-West Frontier Province since it was understood that a
special sub-Committee would be set up to deal with this subject.

- (Sd.) ArrHUR HENDERSON,
T Chairman.

St. James’s Palace, London;
1\5th December, 1930.

- The followiﬁg Delegates were members of the sub-Committee : —

Mr. A. Henderson (C’haihnan).

‘Lord Zetland. ° Mr. Fazl-ul-Huq.
Sir Robert Hamilton, Raja of Parlakimedi.
: Mr. Ramchandra Rao,

H.H. The Maha-7 .

raja of Nawa- | g Sir A. P..Patro,

nagar. g Nawab Sir Ahmad Said
Sir Prabhashankar | &3 Khan:

Pattani. .5 Mr. Chintamani.
‘Rao Bahadur | 2 o Mr. Tambe.

- Krishnama | e~ | Mr. Zafrullah Khan.
Chari. = Raja Narendra Nath.
Sir Ghulam Hussain | Sardar Sampuran Singh.

Hidayatullah. Maharaja of Darbhanga.
‘Md. Jadhav, Mr. Barooah.
Sir Chimanlal Setalvad. Sir Abdul Qaiyum,
‘Sir Cowasji Jahangir. Mr. Wood.

Sir Shah Nawaz Bhutto, Mr. Paul.
Sir Provash Chunder Mr. Joshi.
Mitter. Dr. Ambedkar.




207

NOTE ON SECOND CHAMBERS.

. - - Te
CIRCULATED TO ALL DELEGATES AT THE REQUEST oF SIz HUBERT
o --CARR,

The Report of sub-Committee No. 2 dealing with Provincial
Constitutions contains the following opinion in 7 (d):—

‘“ The existing Provincial Legislatures are unicameral.
. The sub-Commmittee recognises that conditions in some pro-
vinces may make it desirable that the Provincial Legisla-
tures should be bicameral, but the decision to incorporate
a second chamber in the new constitution of any province
other than Bengal, United Provinces and Bihar and Orissa, '
where opinion in favour of a second chamber has already
been expressed, should not be taken until opinion in the
province definitely favours this course.”

It is now suggested that second chambers in the Provinces
would be of the utmost value:—

(1) In giving stability to the administration of a Province;

(2) In assuring the return to the legislature of responsible
and responsive Indian statesmen; '

(3) In solving the communal disagreement as to the pro-
portion of seats to be held by each community;

(4) In giving effect to the safeguards which Minorities are
demanding. )

I.

'The point has frequently been made and needs no further ela-
boration, that in any constitution, and particularly in a country
where demorcratic institutions are not fully developed and estab-
lished, it is extremely desirable that the classes who stand to lose
most by civil unrest should be adequately represented in the legis-
lature. It may be doubted whether anywhere democratic elec-
torates have shown sufficient willingness to elect to purely popular
assemblies highly educated and experienced men who are neither
able nor willing to make a purely electioneering appeal to the
imagination of the masses. It is surely desirable that ex-adminis-
trators, ex-judges, eminent professors, large landholders and
persons prominent in work of social uplift, should have an oppor-
tunity of contributing their share to the working of the consti-
tution. In the words of Bryce, one Chamber is apt to contain
““too little of the stores of knowledge, wisdom and experience
which a country possesses ™.

II.

The Indian Delegates to the Round Table Conference have shown
their statesmanship and their courage in coming to England and in
devoting their time and energies to the work of building a new con-
stitution for India. Itis a melancholy reflection that probably few of
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these Delegates will be elected to the Lower Chambers of the new
legislatures which they have designed. During the time they
have been away the Congress Party has been active in propaganda
amongst the old electors. It is already certain that there will
be a considerable increase in the electorate, and the danger of these
new voters being stampeded by the only organised political party
1s very great. Insuch an event it is unlikely that many responsible
Indian. statesmen, however distinguished, would have any chance
of election if opposed by the Congress organisation. The great
services rendered by the late Sir Surenderanath Bannerjee,- both
before and after the reforms of 1919, did not prevent his being
defeated in 1923 by a comparatively unknown candidate represent-
g the Congress Party. At the sanie election, the late Mr. S. R.
Das, afterwards Advocate-General of Bengal and Law Member
of the Viceroy’s Executive Council, was also defeated in a divi-
sion of Calcutta where he had lived all his life. The fate which
overtook these Co-operators ten years ago will probably overtake
the Delegates to the Round Table Conference.

Such a result would not only be an undeserved misfortune for
the Delegates themselves, but would clearly be disastrous to the
new constitution. ‘

III.

The difficulties which have arisen in distributing seats in the
Provincial Councils fairly amongst the different communities are
‘not, in our opinion, capable of final solution in unicameral legis-
latures. Without expressing any opinion on the merits of the
question, we understand that in the Punjab Legislative Council
the Moslems are claiming 51 per cent. of the seats, the Sikhs
30 per cent., and the Hindus, not unnaturally, would not be ratis-
fied with the remaining 19 per cent. It appears to us that a hope-
ful avenue to explore would be substituting bicameral for unica-
meral legislatures. In'such a case it might be possible to persuade
one of the communities to be satisfied with less than the repre-
sentation they are at present demanding in the Lower Chamber
if their representation in the Upper Chamber were weighted.
We refrain from putting forward any concrete proposals at the
present juncture from an unwillingness in any way to prejudice
the chances of a satisfactory settlement between the communities,

IV.

It is becoming more and more recognised in FEurope that
democracy, or the rule of the majority, must be modified by safe-
guards for the rights of minorities. It is in a Second Chamber
that those minorities can most easily and effectively be protected
by a few distinguished representatives. Stationed, so to speak,
at the bottle neck of the legislature, they can more easily secure the
rejection or amendment of a measure, and in a calmer atmosphere
of a revising Chamber reason is more likely to secure a hearing,
and Justice 18 more likely to be done than in the Lower House.
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Nor can one disregard the possibility of the Lower House be-
coming dominated by some coalition of groups, or even by financial
and capitalist interests. In one Presidency there is already a
tendency in this direction and a further step towards democracy
is likely to increase this danger.

Second Chambers which are strong and effective are invariably
elected or chosen upon a different principle from that adopted in
the case of the Lower House. Nomination is not usually a satis-
factory method, for it is desirable that the Upper Chamber should
be abﬁa to claim to speak in the name of the people. In India,
however, it would be idle to deny that there are many interests
which are not at the present time likely to be fairly represented
by a system of election, and that many men whose position, ex-
f)erience and prestige would make them valuable recruits to any
egislatures would not Le willing to stand for election, and would
not be elected if they did stand. We would, therefore, make the
following tentative proposal.

. The Upper Chamber should consist of 40 members, of whom 10
should be nominated by the Governor on his own responsibility
from amongst those persons who in his opinion would be suitable
members of the Chamber and who would balance any communal
disparities in the Lower House. He might be expected to nomi-
n%te‘ ;ome ex-ministers, ex-judges, and ex-administrators, but no
officials.

Ten should be nominated on the recommendation of the Ministry
in power for the time being. This would tend to keep the Upper
Chamber in touch and in sympathy with the existing Ministry. It
would also enable the Ministry to strengthen itself by the addition
of prominent men who might not have been successful in retaining
their seats in the Lower House. :

Ten should be representative of special interests, such as Indian
commerce, landholders, agriculture, universities, municipalities and
religious leaders, obtained by means of Electoral Colleges.
Further, Electoral Colleges of doctors and teachers might elect
respectively experts on health and education.

The remaining ten should represent different interests and com-
munities in accordance with the particular requirements of each
Province. In most cases these ten should include representatives
of Labour, the Depressed Classes, or whatever interests are pro-
minent in the Province concerned.

These Chambers should be perpetual, one-third of the members
retiring every third year; and thirty-five should be the minimum
age qualification for membership.

The powers of the Upper Chamber should be in all respects
equal to those of the Lower Chamber, and wherever there is conflict
between the two Houses the matter should be settled by a joint
sitting.

We would give to the Upper Chamber concurrent powers with
the Lower Chamber over Finance (although the Budget
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would naturally be introduced in the latter); and even
where the Lower Chamber has thrown out a proposal for
taxation or refused to vote a grant, we would enable the Governor,
acting upon the advice of his Ministry for the time being, to order
a joint sitting at which the rejected proposal would once more be
put forward. "

It is vital to the success of the new Constitution that every-
thing possible should be done from the start to provide some
stability in the Executive under the new Constitution. It must
be remembered that the stability of Governments in Great Britain
is solely due to the two party system which obtained for so long.
Responsible Government in other countries has too often been
associated with instability in the Executive which has militated
against efficiency of Government.

It is with a hope of avoiding the same unfortunate instability in
India that the desirability of establishing Second Chambers in
the Provinces is now earnestly commended to the Round Table
Conference.

One thing is certain: if Second Chambers are ever to be intro- -
duced provisiion must be made now. It is hopeless to expect that
the Lower Chambers will voluntarily apply, at some future date,
to be subjected to the restraint of Upper Houses.

A procedure for constitutional amendment might perhaps be
introduced to enable Second Chambers to be abolished at some
future time if and when all communities are willing to surrender
the protection afforded by their existence.

If the feeling is justified that a large number of those who
would be of inestimable value in working the new constitution
will not, under the changed circumstances, be returned to a Lower
House it seems very necessary not to delay in considering most
carefully whether Second Chambers in more than three Provinces
are not called for. .
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THE ORIYAS, THEIR NEED, AND REASONS FOR A SEPARATE
PROVINCE. _

CIRCULATED TO ALL DELEGATES AT THE REQUEST OF THE RaJA
SAHIB OF PARLAKIMEDI.

The Oriya problem concerns a population of more than 91 mil-
lions, scattered in four Provinces—Bihar and Orissa, the Central
Provinces, Bengal, and Madras—occupying 881 thousand square
miles of country in India belonging to the Aryan race, possessing
a literature of their own, well cultured in, and influenced by,
Sanskrit. The civilization of the Oriyas dates back to the most
ancient times of Mahabharata, and they are at present the fol-
lowers of Lord Gouranga, the great Saint of the North, who, ages
gone by, had preached the all-embracing common brotherhood
among the then living races of India and had advanced the most
up-to-date cosmopolitan ideals among them. To Lord Gouranga,
a Muhamedan, a Sikh, a Punpabi, a Jat, a Napalee, or men of
different castes and creeds, were all equal, and among his followers
or Bhakthas, Mahomedans are also to be found as staunch and of
eminent order. We, the Oriyas of that creed, therefore view each
and ever{ Indian through the eyes of our great Lord as of one
‘common brotherhood; inseparable for achieving the one common
.goal of India’s prosperity, equal in status with that of the
other Dominions of the British Empire. ' . ’

We, the Oriyas, who are by nature, creed and religion a most
lawabiding race, are of good fighting element, lovers of art, litera-
ture, science, and adventure. The Oriyas had seen their brighter
days under the great kings of the Ganga dynasty in the 15th
century, conquering vast tracts of country from the Ganges to the
Kaveri, and it was during this period that their literary attain-
ment reached its zenith. But the brightness of sunshine over the
Oriyas and their country began to wane along with incessant raids
of their country by the Mahrattas. In 1759 and 1803, and during
subsequent years, Orissa was added piece-meal to the British
annexations in India, and it is these historical accidents that are
responsible for her dismembered condition at present. Under the
British rule in subsequent years, no doubt, the Oriyas have pro-
gressed, but it is bound to be slow for want of a united Orissa.

In the late Mr. Pathani Samonto, the Oriyas had an eminent
astronomer, whose deductions and solutions in astronomy had
attracted the attention of the then Viceroy of India—the late Lord
Curzon—and these are still accepted by the present up-to-date
men of that science, though Mr, Samonto was devoid of all {)resent-
day instruments and appliances, and had to depend entirely upon
his own fertile brain. Their love of art and capacity in it is
explicit in the stone carvings upon the temple walls of Bhuvaneswar,
Konark, and the only cosmopolitan great Hindu temple of
Puri, in the caves of Khandagiri and Dhavlagiri, and the present
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silver and horn works of Cuttack and Parlakimedi. Their taste
in lterature and music is evident from their poetical works written
in Oriya hundreds of years ago, impregnant with original ideas

and metaphors, and also original work of signs of expression while
singing a song. '

But it is all a glory of the past, mostly, which we, the Oriyas,
can boast of; and what are we to-day, divided and absorbed in
different parts of British India, with no entirety as a race of our
own anywhere in the provinces, without suitable representation or
encouragement; known as coolies in Bengal and Burma, Untouch-

ables in Madras, and what not in other parts of India?

Is it fair to such a race as the Oriyas, with such culture, ideals
and creed, to be the enjoyers now of such abhorrent and pathe-
tic conditions when all the other races of India under the benign
British regime are fighting for Dominion Status for India federating
with Indian India? Can India be really federal while allowing
any of her races to wither and decay?

The fact of the dismembered state can best be realised from an
extract from Grierson’s ‘ Linguistic Survey of India,” in
which he says:—

*“ The Orissa country is not confined to the division which
now bears that name. It includes a portion of the district
of Midnapur in the north, which, together with a part of
Balesore, was the ¢ Orissa ’ of the phrase ¢ Bengal, Bihar
and Orissa, met in the regulations framed by the Govern-
ment in the last decades of the 18th century. Oriya is also
the language of most of the district of Singbhum, belong-
ing to the division of Chotanagpur, and of several neigh-
bouring native states which fall politically within the same
division. On the west it is the language of the district
of Sambalpur, and of a small portion of the district of

- Raipur in the Central Provinces, and also of the number
~ of native states which lie between these districts and Orissa
"~ proper. On the south, it is the language of the north of
the Madras district of Ganlam, with its connected native
states, and of the Jeypore Agency of Vizagapatam. It is
thus spoken in three Governments of British India, viz., in
the Lower Provinces of Bengal, in the Central Provinces,
and in the Madras Presidency p. 367).

To remedy the evils arising out of such a dismemberéd condi-
tion the Oriyas have all along been expressing their desire to remain
united. This desire may be dated back to the Mahratta invasion
and the British advent into Orissa in the 18th century and the
subsequent years, since when the national solidarity has been
broken and it remains as it is, scattered and merged inside different
provinces of India, absolutely lost sight of among the other more
predominating populous communities. To give vent to their most
deplorable condition in society and insufficient representation in
Government service wherever they are, the first Utkal Union Con-
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ference of the Oriyas was held in the year 1902, under the presi.
dency of the late Rajah of Kallikote, which officially started to
approach the Government with resolutions for a separate province
for the Oriyas. The replies received from the Government from
that time up till now, though, have been many times quite encourag-
ing, the much-sought-after Oriya province remains to them to-day
at as far a distance as it was when they first approached the Gov-
ernment with their prayer.

Lord Curzon, one of the greatest Viceroys of India, when pro-
posed the partition of Bengeﬁ, the Oriya problem was not outside
His Excellency’s vision, and a separate Oriya province would have
been a long-accomplished fact to-day, if only at that time the
Provincial Government of Madras was equally sympathetic and
generous-hearted to help the Oriyas to regain their past great
communal equality with, if not superiority over, the present several
predominating communities of India. ' :

The Oriyas that had kept the all-conquering Mahrattas at bay
for several years are to-day a minority wherever they exist in the
four different provinces of India, and they have brcome all the
more so since the advent of the Montford Reforms to India, not
being able to elect an influential element of their own into any

rovincial -legislature sufficient to get legislation passed in their
avour. In Bihar and Orissa, out of a total population of 34
millions, the strength of the Oriyas is about 7 millions; in Madras,
out of a total population of 42 millions, there are only a million
and a half; in DBengal, again, they are an insignificant
minority of about 3 lakhs among a population of 46 millions; and
they are about the same number in the Central Provinces amongst
14 millions of population. :

This state of the dismembered conditions of Orissa has been
brought about by merely historical accidents, and particularly the
circumstances attending the growth of British power in Orissa.
This unnatural bifurcation, vivisection and fragmentation of the
country has brought untold miseries on the people; it has
not only broken their national solidarity by regular process of
denationalisation in the borders of (Ganjam and Vizagapatam in
Madras, and Midnapur in Bengal, but also has succeeded in ruining
their ancient civilisation and literature. Let us for a moment exa-
mine the census figures of these tracts. In 1901 the Oriyas in the
Ganjam District were 1,274,975, or roughly thirteen lakhs, and
while, as per census of 1911, the population of the district in-
creased from sixteen lakhs eighty-nine thousand (1,689,142) to
eighteen lakhs seventy thousand (1,870,826), the Oriya popula-
tion showed a reduction by nearly three lakhs (1911—958,661).
Similarly, in the Midnapur District in Bengal the number of the
Oriya speakers fell from five lakhs seventy-two thousand (572,798)
in 1891 to one lakh eighty thousand (180,801) in 1911, and one
lakh forty-two thousand (142,107) in 1921. Although there is no
explanation available for such glaring diminution in figures in
different provinces, ‘it will be interesting to note here what Mr.
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Malony “in 1911, as the census officer in Madras, has remarked
regarding the fall in figures of Ganjam:—

‘ The proportional variation in the case of Ganjam is so
remarkable as to suggest either careless enumeration at one
census or the other, or else a possibility of deliberate mis-
representation- by Telugu or Oriya emunerators not unin-
fluenced by the contentions which prevailed some five or six
years back between the Telugus and Oriyas of the district.”

TLet _mé make it clear that the Oriyas are one with the rest in
the desire to: make rapid but steady progress for the attainment
of Responsible " Self-Government in India; but what prospect is

there for them existing as they are; separated and scattered in
different provinces? : g

About the year 1868, Sir Stafford Northcote, the then Secre-
tary of State for India, saw the defects of administering a tract
of country divided and dissected into unnatural boundaries in
times of emergeney, and in the year 1895 the Commissioner of
Orissa, writing the Administrative Report of the Orissa Division,
advocated strongly for-bringing the Oriya speaking tracts under
one administration. He says in his report:— .

‘“ Among the reasons for'this change are, as I-have said,

" the uniting in a single division and placing under the same

laws and rules the whole local Oriya population, instead of

having a portion of it forming an insignificant item of the

. Central Provinces and another portion forming an equally
insignificant item of the Madras Presidency.”

He then goes on citing political, ethnological and philogical
grounds in support of his proposal. Let us see what another pro.
minent Government official has to say on this matter. H. H.
Risley, Esq., C.I.E., Secretary to the government of India, in his
letter No. 3678, dated 3rd December, 1903, to the Chief Secretary
to the Government of Bengal, says:—

“ The difficulties arising from the Oriya problem thus
created have been for years a source of anxiety and trouble
to the different provinces concerned. The Government of
Madras have repeatedly complained of the anxieties 1m-
posed upon the administration by the great diversity of
language (Oriya, Tamil, JTelugu, Malayalam, Canarese)
with which Madras civilians are called upon to cope and
which render the transfer of officers from one part of the
Presidency to another, a matter, in any case, of great diffi-
culty, and often of positive detriment to the public interest.
These disadvantages exercise an injurious effect not only
upon the administration, but still more upon the people.
Where the population speaking a distinct language and the
area over which it is spoken are too small to constitute a
substantial portion of a province, the foreign unit is almost
of necessity neglected. Under ordinary_conditions the Gov-
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ernment is unable to retain in it & superior staff, who have
become acquainted with the local language and with the
‘local customs which invariably accompanying it. It is often
impossible to officer the subordinate staff from local sources,
- and foreigners have tp be brought in who are ignorant alike of
the people, their language and their ways. The Govern-
ment may order that the vernacular shall be the language
of the Government offices and courts, but since neither offi-
cers nor clerks know this vernacular properly, compliance with .
the order is often impracticable and almost.always incom-
plete. Nowhere are the drawbacks more conspicuous than
among the Oriya-speaking people, distributed, as has been
pointed out, between three (now._jfour) administrations and
a source of constant anxziety to each. Hence, in dealing
with a question of this kind, it may be that the true criterion
of territorial redistribution should be sought not in race
but in language. o

*“ The Oriya-speaking group, in any 'case, emerges a
distinct and unmistakable factor;-with an identity .and in-
terests of its own.” oo :

In 1917, on the momentous visit of Mr. Montagu to India, the

Oriyas again submitted a memorial, under the leadership of Mr.:
M. 8. Das, C.I.E., and the Honourable Rajah of Kanika, the pre-
sent Finance Member of Bihar and Orissa, and many other influen-
tial men”for the administrative union of the Oriya tracts as a preli-
minary to the Reforms; but, except for the recognition of the.
principle to form provinces on the linguistic basis, giving pro-
minence, of course, to the problem of Orissa, nothing tangible has
.been done for the Oriyas: As anticipated in the memorial, the
gosition of the Oriyas in every province under the Reforms changed

or the worse, as in every provincial legislature the Oriya repre-
sentatives found themselves in a bopeless minority without being

?ble to influence any decision in their favour against contending
orces. ' :

My experience as a member of the Madras Legislative Council
is that the position of the Oriyas is unenviable and far from sat-
isfactory, though, in pre-Reform days they had much less to com-
plain of, receiving usually official support and sympathy as a
backward community. I iave reasons to believe that wherever
the Oriyas exist now, their condition is exactly the same, and
wcise in Bengal, with all the disadvantages pertaining to a minor
community among a bigger and more advanced population.

The desire of the Oriya people to be united finds its counter-
part in the case of several other Indian communities also.

Let me repeat again, that nothing short of a separate province
will satisfy the Oriyas. They will not remain content with any
half measures as a part of a major province with any amount of
statutory guarantees and declartions.
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The demnd for a separate province was embodied in a resolu-
ition of the Utkal Union Conference in 1919, which runs as fol-
ows :—

‘‘ Believing as it does in the sympathetic recognition of
~ the special claims of the Oriyas for a separate administra-
tion, as evidenced by the illustrious authors of the scheme
in their proposal for constituting a sub-province for Orissa,
this conference desires to place on record "its conviction
that, unless a separate province, under a Governor-in-Council
-and legislative assembly with an elected non-official majority
be given to the united Oriya-speaking tracts, the proper
solution of the question cannot be satisfactorily reached, and
the legitimate aspirations of the people concerned cannot
be f'ulgll.led.” :

In the following year, Mr. Sachidananda Sinha, of Bihar, moved
in the old Imperial Legislative Council for a mixed committee of
officials and non-officials to formulate a scheme for amalgamation
of Oriya-speaking tracts. Most of the speakers in the debate
welcomed this resolution, but Sir B. N. Sarma advocated a separate
province for the Oriyas, to which the whole house agreed. Sir
William Vincent, the then Home Member of the Government of
India, speaking on behalf of the Government, recognised that there
was a very great feeling among the Oriyas for amalgamation, and
that the Government was in no sense opposed to an examination of
this question. The Phillip and Duff Commission, in 1924, also
have recorded the same feeling among the Oriyas.

The position of Orissa as at present has drawn the attention
of the Simon Commission, and they regard it as “ a glaring example
of the artificial connection of areas not naturally related.”” The
Government of Madras in its memorandum to the Simon Commis-
sion, favour a separate province for the Oriyas. The Government
of ‘Bihar and Orissa, though, point out the financial insufficiency
of the future province, is also in favour of a separate Oriya pro-
vince. The Government of India, in its Despatch on proposals for
constitutional reforms, admit the claim of Oriyas for a separate
province of their own, suggesting a Boundary Commission to go
into this question. The amalgamation of Oriya-speaking tracts
has become so urgent and acute that it is feared in some quarters
that. another commission might delay matters and postpone the
great day. » C :

Considering from a practical point of view, Orissa will be a
province 881 thousand square miles, with men possessing every-
thing in common—Ilanguage, religion, customs and manners—and
their number in population can stand favourably in comparison
with Assam, Burma and the Central Provinces.

One of the formidable objections incident on the proposal of
a separate province is the complaint of financial insufficiency. The
difficulty of finance might be a real one, and I do not doubt it for
a moment; but at the same time I do not think it an impossibility
if only the question is tackled with sympathy and fairness by the
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authorities concerned and its mineral wealth fully developed. Did
not the Government of India come t6 the rescue of Assam when she
started as a new province? The Oriya Province may be started
on identically the same style.

Orissa is a great agricultural country, with vast natural re-
sources and fertility, It is mainly a rice-producing country, with
vast tracts of rich soil capable of great agricultural development.
If only its rivers are controlled to avoid devastations of flood, it
will be a land of wealth instead of poverty. Again, Orissa abounds
in forest materials, which provide beautiful building materials, and
with her coal, iron, copper, mica, manganese ores, many more
industries can be developed to yield a large revenue to meet the
needs of administrative cost. :

Space does not permit me to say all that I have in mind re-
gardmg this question. The title details I have mentioned are
one only in the interests of the-case. Enough if the immediate
solution of the problem has been brought out.
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