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PREFACE

This book is intended to meet a demand
which is likely to be increasingly felt with
the widening of the political life of the
Indian people by the inauguration of the
new Reform Scheme, Accessible informa-
tion on the constitutional aspects of the
Government and administration of British
India is not found in recognised books treat-
ing of the laws and institutions - of India.
Official publications also hardly go beyond
bare summaries of facts and events. A
systematic treatment of the features of the
Indian Constitution, studied from the point
of view of the Indian citizen and- of the
Indian student of political science, has not
so far been attempted. Students of
Indian history, as it istaught in our schools
and Colleges, hardly obtain an idea of the
machinery whereby the Indian Constitution
works and the lines on which it has been
constructed and developed during more
than a century of ' British rule. Such
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standard books as Cowell’s « Courts and
Legislative Authorities in India ” and Sir
Courtenay Ilbert’s “Government of India,”
-do, of course, treat of the Indian Constitu-
tional Laws as they have been enacted, in
all . their details ; but they deal only
incidentally with the constitutional or
political principles, understandings and
-conventions, on which so large a part of
the working of British institutions all over
the world depends.

It is to stimulate the study of the Indlan
Constitution in this direction that this in-
troductory sketch is primarily placed by
the author before the public. It is also
attempted in the bcok to furnish the
Indian citizen with a hand book of infor-
mation to be of use to him in the discharge
of his duties. The average Indian
who cares to interest himself in poli-
tics, gains a knowledge of = political
problems in a haphazard way. Such
knowledge as he obtains by his business
<contact with other men, the reading of
newspapers and the hearing and reading
-of political speeches, can but give him a
slender. acquaintance with the subject.
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Matters are not very much better even in
regard to many who take an active, instead
of a passive, part in public affairs. The
author ventures to hope the present publi-
cation will give them some preliminary
help in this direction. '

The book lays no claim whatever to
originality or research except in its’
method of presenting the leading facts
and features of the Indian Constitution.
Written, moreover, in the intervals of busy
work, it is likely to contain many errors of
style and of statement. For fuller infor-
mation he would refer the readers to the
authoritative works of Cowell, Ilbert
and others, and to the many State Papers
and Proceedings published by Government.
A small collection of select constitutional
documents is, however, published in the
Appendix, which the author trusts willt
prove useful both to students and to politi-
cians.

MaDRas,
December, 1909.
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THE INDIAN CONSTITUTION

CHAPTER 1
-BRITISH SOVEREIGNTY OVER INDIA

The Constitution of British India is, in a strict Introduc-
sense, “ made ”; yet it cannot be denied that it ™Y
has also “ grown.” Unlike the British Constitu-
tion, it owes its origin to definite statutes of the
Imperial Parliament of Great Britain and
Ireland ; but like the British Constitution, its
progress and present character have not been
due to any startling innovation or revolution, but
to changes consciously made by British ad-
ministrators to suit the varying needs of good
government in the country and, latterly, to
satis{y the growing aspirations of the people of
the country tor a share in the government of
theland. The Indian Counstitution, therefore,
bears all the marks of British political and
institutional peculiarities, so far as they could
be found applicable to this country. It exhibits,
for instance, that distaste for violent orradical
change and that disposition to deal with the
needs of the hour, as they arise, rather than with
the requirements and possibilities of the future.
It exhibits, again, that tendency towards
“legal” forms of political institutions—i.e.,
institutions in respect of which legal remedies
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and ]udxmal control are provided, that regard
for the maintenance of what Professor Dicey
calls “The Rule of Law,” which is a peculiarly
British or Anglo-Saxon feature. At the same
time, the requirements of the necessarily
bureaucratic form of government in India,
for more than a century, have also produced
and perfected an administrative and constitu-

~ tional system whose efficiency is its most cons-

picuous merit, but which possesses many
drawbacks from the point of view of constitu-
tional development,

British India, as the Statute of 1858 puts
it, is governed by and in the name of His
Majesty the King Emperor. How the British
Crown came to acquire this vast and wonderful
country is a matter of history which is common
knowledge among educated people in India.
But, in reference to constitutional growth, we
may briefly indicate how the severeignty of the
British Crown came to be established as it is
at present in India. The Charter issued to the
East India Company in 1600 by Queen
Elizabeth and the successive Charters renew-
ing or amplifying the same, conferred on a
trading corporation .in England monopolies of
trade in the East and for that purpose autho-
rised the acquisition of territories, their fortifi-
cation and defence by military levies. The
Company pushed its fortunes vigorously in the
midst of the political chaos in India in the
18th century. ¢ At first the agent, it became
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the master of princes. It fought and conquered
with an army of its own and auxiliary forces
hired from the Crown.” On its behalf, Robert
Clive in 1765 obtained from the Emperor at
Delhi, the Dewani of the rich and fertile
territories of Bengal, Bihar and Orissa. In the
difficulties and troubles which arose over the
administration of these provinces, arose the
first Parliamentary assertion of rights of control
and sovereignty over the Company’s affairs in
the East. The Regulating Act of 1773 contains
the first Parliamentary restriction and definition
of the Company’s political powers and is the
first important constitutional document of the
Indian Government, Itintroduced the system
of Parliamentary control over Indian affairs, and
at each subsequent renewal of the Company’s
Charter, whenever necessary, the Parliament
enacted laws for expanding and revising the
constitution of the Indian Government and
providing for just and impartial administration
over its territories. .
By the Regulating Act, the Governor of The

Bengal was raised to the rank of Governor- §zfnla.tmg
General and, in conjunction with his Council
of four other members, was entrusted with the
authority of supervising and controlling the
Governments of Madras and Bombay in
important matters. A Supreme Court of His
Majesty’s Judges was established at Calcutta—
similar Courts were later established in Madras
and Bombay—and the power of legislation was
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cénferred on the Governor-General in Council.
The India Act of 1784, known before it
became law as Pitt's Bill, established the
Board of Commissioners for the Affairs of
India—commonly known as the Board of
Control—which virtually absorbed all real
power from the Company’s Court of Directors.
The Act of 1813 did away with the Company’s
trade monopoly, except in China and that of
1833 took the latter also away and introduced
various reforms in the constitution of the
Indian Government—among others, the addi-.
tion of a Law-Member to the Council of the
Governor-General, the first appointment made
to this office being that of Thomas Babington
Macaulay. It also accorded the authority of Acts
of Parliament to the laws and regulations
passed by the Governor-General in Council.
The "Act of 1833 practically announced the
forthcoming death of the Company and its
rule as such, and laid down the principle that
“ the administration of India was too national a

“concern to be left to the chances of benevolent

‘despotism.” Finally, the Act of 1858 for the
Better Government of India vested the execu-

‘tiveadministration of India inthe Crown. The

Indian Councils Act of 1861 defined and
extended the constitutions and powers of the
Executive and Legislative Councils in India;
and the High Courts Act established the High

~ Courts of Judicature in the Presidency towns

under Charter from the Crown: and by
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combining the old Supreme and Adalat Courts.
The Acts of 1892 and 1909 have extended the
principles embodied in the Act of 1861..

It will be seen from this necessanly brief
outline that the powers and duties of the
various legislative, executive and judicial bodies .
in India have to be gathered fiom the enact-
ments of over a century and a half. The proposal
to consolidate these has been allowed to drop and
the Digest contained in the admirable book of
!lbert's ‘Government‘of India’ is the only
authoritative exposition of the statutes : Parlia-
mentary legislation, asis usual, has not attempt-
ed their consolidation and the latest enactment
introducing very important changes in the
constitutional system of India, viz, the Indian
Councils Act, 1909—can only be understood
and construed with reference to previous
statutes.

We may begin with what is indeed a truism g:ggagnty
of the British constitutional system, that the vested in
legal sovereignty of the British Empire in India, Parliament
as elsewhere, vests in the British Parliament—
Parliament, in legal phraseology mcludmg King,
Lordsand Commons. It is the British Parha-
ment that possesses the unrestricted power of
legislating on Indian affairs, affecting the
interests and welfare of all the Indian subjects
of His Majesty. To those laws every body or
authority in India, is bound to pay unques-
tioned obedience. In a legal, as well as ina
moral sense, therefore, the destinies of this
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c&untry are committed to the care of Parlia-
ment. But the political sovereignty over the
Indian Empire is a different thing. ¢ That
body is politically sovereign or supreme in
astate” writes Professor Dicey in his ¢ Law of
the' Constitution ’ ¢ whose will is ultimately
obeyed by the citizens of that state. In this
sense of the word, the electors. of Great Britain,
may be said to be, together with the Crown and
the Lords, or perhaps in strict accuracy,
independently of the King and the Peers, the
body in which the govereign power is vested.
The matter, may, indeed be carried a little
further and we may assert that the arrange-
ments of the Constitution are now such as. to
ensure that the will of the electors shall, by
regular and constitutional means, always in the
end assert itself as the predominant influence
in the country. But this a is political and not
~ alegal fact.” So far as England is concerned,
the electors constitute the bulk of the people of
the land and the will of the people, therefore,
can rightly bestated to be supreme in the
_government of their country. In respect of the
government of India, however, it cannot be
said that the will ofthe people of India is
supreme, and though itisin a sense true that
the electors of Great Britain are the political
sovereigns of India, it cannot be "said that the
will of the British electors has regularly and
constitutionally, or ever, asserted itself on
questions of Indian administration. As- a
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matter of fact, at the present time, the conduct

of the Indian Government depends on the

policy and measures taken from time to time

by the ministers of the Crown commanding the
confidence of the House of Commons in the

first instance and thus of the electors indiregtly.

The time at which the electors of Great Britian

assert their political sovereignly with regard to
questions concerning themselves is at General
Elections. But the time seems yet to be far

distant when a purely Indian question will be

fought out at a General Election, the prevailing

policy of both the greaf political parties in
England being to treat Indian affairs as non-

party matters

Subject, therefore, to the legal sovereignty of A three-fold

the British Parliament and the political sov- g;'vgvie':.,d
ereignty of the ministers of the King, for the

* [The intention, however, of the framers of the Act of
1858, which transferred the rule of India from the
Company to the Crown, appears to have been that the
House of Commons should exercise a direct and regular
supervision over the Government of India, The history
of that measure is from a constitutional point of view
interesting, and an admirable summary of it by the late
Mr. George Yule in his Presidential Address as the Presi-
dent of the 4th Indian National Congress, appears in a
note at the end of this chapter. From the stand-point of a
political institution, India has been usually deemed a’
dependency of Great Britain and it is only on the material
authority aud moral responsibility of the people of England
that the good government of this Country ultimately rests
—whatever might be the changes which the new reforms
might hereafter effect in the way of constitutional! govern-
ment {or this country.]
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time being chosen by the electors of Great
Britain, the superintendence, direction and
control of the civil and military Government of
India itself is vested in the Secretary of State
for India assisted by a Council in England a2nd
the Governor-General of India in Council in-
India. The Governor-General in Council
exercises in India the delegated authority of the
Crown and the Parliament over Indian affairs
but the actual powers exercised by all these
authorities have been inherited from different
sources. Though there could be no limit to
the authority of Parliament from a constitu-
tional point of view, it is still useful in obtaining
a proper idea of the usual course of Britain’s
administration of India, to bear in mind the
three-fold origin of the powers of the Govern-
ment in India, iz, those arising from the
authority of Parliament, those inherited from
the East India Company and those derived
from the Mughal Emperor and other territorial
rulers whose powers the Company succeeded to
by cession or conquest. The Government of
India Act, 1858, refers to these when it recites
in section 3:—

“ One of his Majesty’s principal Secretaries of State
shall have and perform™ all such or the like powers and
duties in anywise relating to the government or revenues
of India, and all such or the like powers over all officers
appointed or continued under the Government of India,
Act, 18538, as if that Act had not been passed might or
should have been exercised or performed by the Easi
India Company, or by the Court of Directors or Court of
Proprietors of that Company, either alone or by the direc-
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tion or with the sanction or approbation of the Commis-
sioners for the affairs of India, in relation to that Govern-
ment or those revenues and the officers and servants of
that Company, and also all such powers as might have
been exercised by the said Commissioners alone."

His Majesty’s Secretary of State with his
Council thus exercises on behalf of the Crown,
all the powers of control over the authorities in
India previously exercised by the East India
Company through its Court of Proprietors and
Court of Directors. He also represents, as a
member of the Cabinet responsible to Parlia-
ment, the supreme and ultimate authority of
Parliament, formerly exercised through the
Board of Control. The powers, rights, and
duties inherited fromthe previous rulers of the
land are in practice exercised by the Viceroy
and Governor-General of India. This may
seem a valueless distinction in the face of the
omnipotence of Parliament to deal with Indian
affairs as it chooses. But it assumesimportance
with reference to the actual means and methods
of administration in India, We may say, for
instance, that the Secretary of State by himself,
in a sense, succeeded to the powers of the
Board of Control, but with a more direct
authority over the affairs of India and a more
direct responsibility to Parliament. The Council
of India established by the Act of 1838 to advise
and assist the Secretary of State in the transac-
tion of Indian business is also, in a similar
sense, the successor to the old Courts of Direc-
tors and Proprietors of the Company. To the
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ex'tent to which this Council assists and inter-
posesin the Secretary of State’saction or policy
in regard to the affairs of India, the position of
the Indian Secretary of State infact differs in
some respects from that of other Secre-
taries of State of His Majesty. Similarly,
though his office is the creature of a British
statute, the Governor-General has and exercises
rights, powers and privileges which do not
come within those enumerated in the statutes of
Parliament, but which have accrued to the
Government of India as the successors of the
previous na..ve rulers in the land and as the
representative of the Crown and the accredited
agent for its prerogatives in India. The im-
portant rights of -the State to the land revenue
in India arise, for example, from what is
claimed to be the customary and ancient Indian
right to the Rajabhagam or the King’s share of
the produce of the land in India.

It may, therefore, be inferred from the above
that Parliamentary control over Indian affairs,

even from the constitutional point of view,

must needs be imperfect owing to the compli-
cated origin of British authority in India and
the difficulty of exercising direct supervision.
In actual fact, moreover, the indifference of
Parliament and the British electors to the
government of India—the brightest Jewel in
the British Crown—is astounding and their
ignorance of Indian affairs is ‘abyssmal.” The
extent and the limits of the authority ordinarily
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exercised by Parliament over Indian administra~
tion, as fixed by statute, are comprised in the-
following provisions :—(1) that, « although the
whole of the Indian revenues are at the disposal
of the Secretary of State and the Council, to be-
by them drawn upon for all expenditure required
for the service of India, they must make known
to Parliament all expenditure incurred and may
not increase the debt of India without thesanc-
tion of the House of Commons ; (2) that, on
the other hand, although the Indian Budget is.
annually laid before that House to enable its
members to offer suggestions, ask for informa-
tion, and generally criticise the policy of the-
Government in relation to India, the financial.
statement is followed by no application for any-
vote to control or influence the taxation of India.
but merely by certain formal resolutions setting.
forth the actual revenue and expenditure in
India for the current year” ; (3) that, except
for preventing or repellmo actual invasion of His
Majesty’s Indian possessions, or under other-
sudden and urgent necessity, the revenues of
India are not, without the consent of both
Houses of Parliament, applicable to defraying
the expenses of any military operation carried on
beyond the external frontiers of those posses-
sions by His Majesty’s forces charged upon
those revenues aand (4) that all proclamations,.
regulations and rules made under the India
Councils Act, 1909, other than rules made by a
Lieutenant-Governor for the more convenient.
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transaction of business in his Council, shall be
Iaid before both Houses of Parliament as soon
as may be after they are made.

While it is true that Parliamentary control
-over Indian affairs has thus tended to become
anreal, because of its difficulty, it has been -
-maintained by no less an authority than
Mr. Leonard (now Lord) Courtney in his book
-on the Working Constitution of the United
Kingdom, “ that it has been part of the over-
ruling mind which has shaped the organisation
-of Indian Government to make it not too
Tesponsive to the varying temper of the House
-of Commons, though in the end, the national
will must have its way.” How both these could
be secured by placing the Indian Secretary of
State’s salary on the British Estimates, is
-explained by Mr. (Lord) Courtney as follows :—

“ The Secreté.ry of State is a member of the Cabinet
-which must possess the confidence of the House of
Commons. It has nevertheless been part of the overruling
-mind which hasshaped the organisation of Indian Govern-
‘ment to make it not too responsive to the varying temper
“to the House of Commons. Inthe end the national will
must have its way here as elsewhere ; but checks and
-obstacles are interposed which, perhaps insensibly,
-moderate its force. No part of the expense involved in the
“Government of India comes before the House of
Commons in Committee of Supply. The salary of the
-Colonial Secretary is voted by Parliament and there is
thus a possibility of annually reviewing his policy in the
full activity of the Parliamentary session. The salary of
‘the Indian Secretary of State is paid by India and never

«comes before the House -of Commons. At the end of the
*Session, generally after the Appropriation Bill has been
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read a second time, the Indian Budget is submitted ; and’
this consists of the review of the financial situation in India.
followed, after a desultory discussion, by a resolution

simply affirming that the Indian Accounts show certain
totals of income and expenditure. It may be doubted:
whether this does not btetraytoo greata jealousy of the

House of Commons.  If the salary of the Indian Secretary

of State were submitted like the Colonial Secretary’s to a.
vote, the opportunity for a real debate would be given .
which, experience suggests, would be used rather than.

abused. "’

NOTE

(Extract from the Presidential Address of Mr. George
Yule, as President of the Fourth Indian National Congmss
held sn Allahabad in December 1888.)

“When the sole Government of this country was taken.
over by the Crown in 1858, it fell to the lot of Lord
Palmerston who was then Prime Minister, to introduce-
into the House of Commons, a bill which was afterwards.
known as India Bill No. 1. The main provisions of this.
bill were, that the Government of India was to vest ina.
Viceroy and Council in India and a Council of eight
tetired Indian officials presided over by a Secretary of
State in London. The proceedings of these two separate-
bodies, each of whom had certain independent respon-
sibilities, were to be subject to the review and final decision
of the House of Commons. The chief objection to this.
Bill was that no provision was made for the representa-
tion of the people of the country. Mr. Disraeli, who-
was leader of the Opposition, objected to it on the ground
of the insufficient check which it provided ; and he said
that with such Councils as those proposed, ¢ you could not
be sure that the inhabitants of India would be able-to.
obtain redress from the grievances under which they-
suffered, that English protection ought to insure.’
Almost immediately after the introduction of the Bill,,
Lord Palmerston was defeated upon a side question and
Lord Derby became Prime Minister with Mr, Disraeli as.
Leader of the House of Commons. -No time was ‘lost by-
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the pew Ministry in introducing India Bill No. 2 Mr.
Disrfaeli dwelt upon the desirability of having the re-
presentative principle applied to the Government of thc
-country and his scheme was to increase the Council in
London, which was proposed by Lord Palmerston, from
-eight to eighteen members, half of whom were to be
-elected and were in all other respects to be entirely
independent of Government. Heregretted that the unsets
tled state of the country did nct admit of a representation
of the people in India itself, and all that could be done in
the meantime was to approach as near to that form of
government as the circumstances would permit. The
provisions of his Bill to effect that purpose were briefly
these. Four of the elected half of the Council were to be
members of the Indian Civil and Military services of ten
years’ standing and the remaining five must have been
-engaged in trading with India for at least five years. The
-constituency electing the four members connected with the
services was to consist of all officers of both branches of
the India Service and also of all residents in India owning
£2,000 of an Indian Railway or £ 1,000 of Government
‘Stock. The five mercantile members were to be elected
by the Parliamentary constituencies of London, Belfast,
Liverpool, Manchester and Glasgow. So deeply ingrained
is this notion of government by representation in the
minds of Englishmen that, 1ather than leave it out of sight
altogether in dealing with the affairs of India, the
‘Government of that day made the proposal I have stated.
Although the intention underlying these proposals was
applauded, the scheme itself was felt to be, from the
imperfect character of the constituencies, wholly inade-
-quate to secure the check that was desired. It was clear,
or rather it soon became clear, that the interest of one set
-of voters were adverse to the inlerests of the mass of the
‘people and that the otherset knew absolutely nothing of
the country or its wants. Received with favour at first,
the Bill soon became the object of jest and derision on the
part of the Opposition and even its more impartial critics
said ot it that it was useless offering to the people of
India under the name of bread, wbat would certainly turn
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<out to be a stone. At the suggestion of Lord Johna Russell,
‘the Bill was withdrawn and the House proceeded by way
-of resolutions to construct the frame work of another Bill.
The plan finally adopted was this—the legislative and
-administrative powers were to be entrusted to -a Viceroy
and a Council in India and the check upon them was -to
be a Council of filteen members sitting in London.- “This
Council was to be responsible to the Cabinet through a
Secretary of State, who was to be responsibie in turn to
the House of Commons. This arrangement was regarded
merely as a provisional one and the policy to be pursued
‘was to work up to the constitutional standard. Education
was to be largely extended and improved and the natives
of the country weire to be drafted into the service of
‘Government as they became qualified with the 'view;
among other reasons, to fit them {for the anticipated
-enlargement of their political powers. The provisions
.made and the ptospects held out in the debates. in
Paliaments derived a lustre from the famous Proclamation
-of the Queen—that half-fulfilled Charter of Indian rights—
which was first read and published to the people of India
in this very city of Allahabad thirty years ago.

Now, what I wish to impress upon your mind by
this brief narrative, is the great importance that was atta-
-ched at that time to some sort of constitutional check,
Failing to have it in the form that the English peopie
‘themselves approved and followed in the managewment
of their own affairs, they devised the substitute with its
three-fold check that I have mentioned. Parliament itself
was full of gushing enthusiasm asto the part it would
take in the business. In the absence of a representative
body in India,the House of Commons was to play the role
©of one on our behalf. It was to regard the work asa
great and solemn trust committed to it by an all-wise
and inscrutable Providence, the duties of which it would
faithfally and fully discharge. Such was the style of
language employed both in and out of Parliament at the
time I allude to. And now what is the actunal state of the
<ase ? [Itis summed up in a single sentence :there isno
check, The Bill under which our affairs are administered
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dppears like many other Bills to be open to more* than
oqé interpretgtion. The interpretation put apon it at the
time, and what was probably the intention of Parliament,
was ; the Government of India was to have the right of -
initiative ; the Council in London the right of revision
and the Secretary of State, subject to the ultimate judg-
ment of the House of Commons, the right of veto. And.-.
this was practically the relation of the parties until 1870.
In that year,the Duke of Argyll was Secretary of State ;
and in a controversy on this subject with Lord Mayo who-
was then Viceroy, he laid down quite another doctrine,
He held that the Government in India had no independent.
power at all and that the prerogative of the Secretary of
State was not limited to a veto of the measures passed in
India * The Government in India,” he maintained, ¢ were-
merely executive officers of the Home Government, who
hold the ultimate power of requiring the Governor-Generak
to introduce a measure and of requiring also all the
offcial members of the .Council to vote for it.” This
power-absorbing despatch is dated 24th November 1870..
The supposed powers and privileges of the Council in
London have been similarly dealt with and the Council is.
now regarded merely as an adjunct of the office of the:
Secretary of State, to furnish him with information or
advice when he chooses to ask for it. The present position
is this: the Government of India has no power ; the
Council in London has no power ; the House of Commons.
has the power, but it refuses or neglects to exercise it.
The 650 odd members who were to be the palladium of
India’s rights and liberties have thrown ¢ the great and
solemn trust of an inscrutable Providence’ back upon
the hand of Providence to be looked after as P_rovidencc
itself thinks best.”’



CHAPTER 11
THE CROWN AND THE INDIA OFFICE

The executive authority of the Crown over
India is not a thing which arose with the Act
of 1858. As has been pointed out in the
introductory chapter, it has existed all along
and been exercised through various bodies
from time to time. \What the Act of 1858 did
was to vest that authority in a Secretary of
State, assisted by a Council, newly created.
Itis in this respect that the framers of the
Act made a departure from the methods
followed as regards the Colonies. The reasons
therefor were then indicated to consistin a desire
to have expert advice and guidance on, and to
some extent control over, the affairs of India en-
trusted to the Secretary of State. In respect of
the Colonies, the constitutional theory has been
that the authority of the Crown, both in regard
to legislation and administration, is exercised
by the King in Council (i.e., the Privy Council).
Parliament, of course, is supreme and might
intervene and make provision for the Govern-
ment of any Colony—for, in the words of
Lord Mansfield, “ there cannot existany power
inthe Crown exclusive of Parliament.” But,

ordinarily, it has been deemed to be specially
2

The Colnies
and India : a
distinction . -
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thhm the province of the ¢ King in Council *
16 deal with the good government of the
overseas Empire. This theory, to a large extent,
held good in respect of India, too, and vestiges
of it still remain in the matter of issuing
military commissions. With the passing,
however, of the Regulating Act, in 1773, the
Parliament came upon the scene and the author-
ity of the King in Council receded and was
practically thereafter confined to the * settled
prerogative of the Crown to receive appeals in
all colonial causes”—a power which is now
statutorily vested in the Judicial Committee.
Thus, while the authority of the Crown
over Colonial affairs continued to be exercised
by the King in Council, that over India came
to be exercised through special bodies, such as
the Board of Controland the Secret Committee
of the Court of Directors, the main reason
being, it may be presumed, to keep a zealous
watch over the Company and to provide well-
informed and expert guidance in the adminis-
tration of such a vast and varied territory as
the Indian Empire. The evolution of the
Colonial Secretary, therefore, became associated
with the King in Council, while that of the
Indian Secretary became associated with a
special and new body known as the Council of
India. In his book on “The Law and Custom
of the Constitution,” Sir William Anson has
laid down this distinction in the following
terms :—*“Apart from the legislative supremacy
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of Parliament, which is the same for all parts
of the King’s dominions, the Colonies are
governed by the King in Council, or by the
King acting on the advice of the Secretary of
State for the Colonies. But India is governed
by the Emperor of India acting on the advice
of the Secretary of State for India in Council.
The Secretary of State, no doubt, represents
the King-Emperor of India in the exercise of
the royal prerogative, but his Council is
not the Privy Council, but the Council of
India.”

The Act of 1858 which inaugurated the The Indian
direct Government of India by the Crown, g:actr:tary of
recites that all rights which, if the Act had not
been passed, might have been exercised by the
East India Company in relation to any territories,
may be exercised by and in the name' of
His Majesty as rights incidental to the Govern-
ment of British India. In virtue of his position,
the Indian Secretary is always a member
of the Cabinet—the body in whom the
ultimate executive authority of the Crown over
the whole of the British Empire is by consti-
tutional convention vested. The Secretary of
State for India advises the Sovereign, according
to legal theory, in his capacity of Privy
Councillor, having been *‘sworn of the Privy
Council’ as a matter of course. The Cabinet,
therefore, in its solidarity, joins in his counsels
and shares in his responsibilities. The Act
of 1858, however, as we have seen, has associa-
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ted with the Indian Secretary, a Council whose
function it is “ to conduct, under his direction,
the business transacted in the United Kingdom
in relation to the Government of India and
the correspondence with India.)” Its concur-
rence, moreover, in respect of some important
malters relating to Indian affairs, has been made
essential to the Secretary of State taking any
action in respect thereto.

The constitutional position of the Indian
Secretary of State has thus been made to differ
somewhat markedly from that of other Minis-
ters. According to constitutional usage, he is*
the person responsible to Parliament for
the administration of India. Butin regard to
certain specified questions—one of them being
the appropriation of the revenues of India—
the determination thereof is reserved by statute
to the Secretary and a majority of the India
Council—a body which is unrepresented in
Parliament and is statutorily disqualified from
direct representation in Parliament. The only
exception to this rule is that no appropriation of
Indian revenues for any military operations be-
yond the Indian frontiers can be made without
the sanction of Parliament.V This, of course,
is of very rare occurrence. It would there-
fore seem as if the principle of ministerial
responsibility to Parliament could not be en-
forced against the Indian Secretary in such
cases—which would virtually mean that Parlia-
ment could not exercise effective control over
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the finances and expenditure of India. A discus-
sion arose on this question in the House of
Commons some time after the Act of 1858 was
passed, in 1t69, and the matter has been
virtually settled by the statement of a late
Secretary of State for India. The proper mode
of regarding the India Council would appear to
be as a body deputed by Parliament to
exercise a species of quasi-Parliamentary
control in certain matters over the Secretary -of
State, and the authority so delegated is, in this
view, liable to be revoked. ¢¢The House of
Commons is so overwhelmed with business
nearer home,” he said, ¢ that it has no oppor-
tunity of making itselfacquainted with all those
vast fields of knowledge that will enable it to
exercise an efficientinfluenceover the Secretary
of State for India. Therefore, it has instituted
thisCouncil to be its deputy, as it were, to
watch him and see that the powers placed in
hishandsare not abused. It ought, however,
to be clearly understood that the moment the
Housesteps in and expresses an opinion on a
subject connected with India, that moment the
jurisdiction of the Council ought to cease. It
is not to be endured in this constitutional
country for a moment that the Council should
set itself against the express opinion of the
House.” .
The student of Indian constitutional history In practice

has yet to look for the development and subse-
quent use of a constitutional convention such
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as is indicated in the above words. The consci-
ausness that the will of the House of Commons
is ultimately bound to prevail has not acted so-
much to prevent the Council of India from
assuming a factious or obstructive attitude in
the exercise of its powers, as in strengthening
the hands of the British Cabinet, which could
rely on the support of the House to subordinate:
and even to sacrifice the interests of India—
which is unrepresented in the House—to-
British or Imperial exigencies or interests,.
“ While the object, and to some extent, the -
effect of the Act was,” writes Mr. Ilbert, ¢ to.
impose a constitutional restraint on the powers
of the Secretary of State with respect to. the:
expenditure of money, yet this restraint could
not be effectively asserted in all cases, espe-
cially where Imperial interests are involved.
‘For instance, the power to make war necessarily-
involves the expenditure of revenues, but
it is a. power for the exercise of which
the concurrence of a ~majority of votes at
ameeting of the Council cannot be made a
necessary condition. The Secretary of State is a.
member of the Cabinet and in Cabinet ques-
tions, the decision of the Cabinet must prevail.””
The belief that the Act of 1858 had vested in
the India Council the power to veto absolutely
any expenditure which they considered India
should not be charged with, was soon discover-
ed to be unfounded. In practice, the Councik
has often been overborne and sometimes not
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even consulted. The Secretary of State has had
to bow to the decision of the Cabinet in these
matters irrespective of the interests of India.

This fact was clearly brought out in the The India

Secretary of State for India, by the Parliamen-
tary Committee on Indian Finance of 1871—
74. *“If, with the support of the Council, the
Secretary of State should oppose a demand
from the Treasury,” said Lord Salisbury, * the
result would be ‘to stop the machine’.” He was
thereupon asked:*‘You must either stop the
machine or resign or go on tacitly submitting

to injustice.” ¢¢ I should accept that statement’’,

he replied, “barring the word, ‘tacitly.” I
should go on submitting with loud remon-
strances,” ¢ Remonstrances, however loud,”
remarks an authority,* “ might be unavailing
unless backed by the force of external opinion.

And here was the constant difficulty indicated

by another of Lord Salisbury’s replies. Under the
pressure applied by the House of Commons,
every department desires to reduce its estimates.

It is, therefore, tempted, without any desire to-

be unjust, to getmoney in thedirection of least
resistance. So long as the House of Commons
is indifferent to Indian finance, there will there-
fore be a steady temptation to shift burdens
upon India, The zealous watchfulness of the
House of Commons, said Lord Salisbury,
would be the best protection of the people of

*Leslie Stephen—Life of Henry Fawcett .

examination of the Marquis of Salisbury, when ,C ouncil

neffective
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Indla against such injustice, and he spoke of the
desuablhty of exciting public opinion in
lénglaud ‘ up to the point of integrity’.”” ‘

* It has thus happened that the body constituteg
by Parliament to watch over and act as a checkon
the Indian Secretary in the exercise of his powers
hasbeen, by the Parliament’s own subsequent
action, deprived of its power and that the object
of the framers of the Acthas been defeated.
The India Council, in fact, possesses little real
power and its only function is to constitute
itself a body of advisers to the Indian Secretary,
who are deemed specially conversant with
Indian affairs. The constitutional distinction,
however, between the Secretary of State in
Council andthe Secretary of State is still, in
many cases, of practical importance. The
powers of the Secretary of State, of the India
Council and of the Secretary of State in Council
will be found fully set out inthe Act of 1858,
which is published inthe appendix, but a brief
reference may be made here to a few noteworthy
points. In general, under the terms of the Charter
Act of 1833, the Secretary of State may, as
inheriting the powers of the Board of Control,
“ superintend, direct and control all acts,
operations and concerns which in any wise
relate to or concern the Government or
revenues of India.,” The Council of India,
under the terms of Section 19 of the Act of
1858, conducts under his direction ¢ the
business transacted in the United Kingdom in
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relation to the Government of India and the
correspondence with India.”” The Council of
India, asat present constituted, isto consist of not
more than fourteen members and not less than-
ten members. These are appointed by the Secre-
tary of State to hold office for a term of ten years
which may for special reasons be extended for
a further term of five years. The Secretary of
State may also appoint to the Council a
member having professional or other special
qualifications. The members of the India Coun-
cil can only be removed, like His Majesty’s
Judges in England, by an address of both
Houses of Parliament. All powers required to’
be exercised by the Secretary of State in
Council and all powers of the Council may be
exercised at meetings of the Council at ‘which
not less than five members are present. The
Secretary of State is authorised to divide the
Council into committees for the more conve-
nient transaction of business and to appoint a
Vice-President. &
The Indian Secretary and his Council, The control

betwe=n them, have succeeded, as we have (gﬂtiz: India
seen, to all the powers previously exercised by
the Board of Control with and without the
Courts of Directors and Proprietors of the
East India Company. The nature of the
control which, prior to 1858, this Board
exercised over the administration in India was
thus described by John Stuart Mill :—

“ It is not,” he said, “ so much an executive as a deli-
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berative body. The Executive Government of India is
and must be seated in India itself. The principal function
of the Home Government is not to direct the details of
administration, but to scrutinise and revise the past acts
‘of the Indian Government, to lay down principles and
issue general instructions for their future guidance and ‘to
give or refuse sanction to great political measures which
are referred Home for approval.”

Sir John Strachey * is of opinion that this
description holds good even at the present day.
“The work of the Secretary of State,” is,
according to Sir John, “mainly confined to
answering references made to him by the
Government in India and apart from great
_political and financial questions, the number
and nature of those references mainly depend
on the character of the Governor-General for
the time being. Some men in that position
like to minimise personal responsibilities and
to ask for the orders of the Home Government
before taking action. Others prefer to act on
their own judgment and on that of their
Councillors. The Secretary of State initiates
almost nothing.” The last statement, however,
appears too broad. Thoughit is supported in
principle by the pronouncement of the present
Viceroy that in the mattter of the new reforms,
the initiative .came from the Government of
India and not from Lord Morley, still instances
can be quoted in which the Secretary of State
initiated measures of reform owing to pressure
of public opinion in India and England, in

* India : Its Administration and Progress. Third
Edition, p. 78.
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opposition to the views of the Government in
India. Other instances can also be quoted in
which the “ Home"” Government initiated and
forced on this country measures of financial or
fiscal policy under the pressure of powerful
interests in England and against the declared in-
tentions and policy of the Government in India
as well as of public opinion in this country.

The work of the Council of India is usually The business
to deal with such business as is placed before it %the
by the Secretary of State, Hemay overrule his '
Council in all matters where there is difference
of opinion between him and his Council, except
as to those in which their concurrence is obli-
gatory under the statute. He fnay despatch letters
and issue orders directly to the authorities in
India in the “ Secret Department”, wherever
the matter is, in his opinion, or in that of the
Indian authorities, one requiring secrecy or
urgency, or concerns the making of war or
peace, or the policy respecting the Native States
and Princes, or for which a majority of votes
of the Council is not declared to be necessary.

A majority of such votes is necessary for
decisions on the following matters :—

(iy Appropriation of the revenues of India or properties.

(ii} Exercise of borrowing powers and entermg “into

contracts,

(iii) Alteration of salaries, furlough rules “etc.

(iv) Appointments of Natives of India to offices reserved

for the Indian Civil Service and the making of provi-

sional appointments to the Governor-General's
Council.
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| For the purposes of the exercise in England
of the financial powers and duties in respect
of the revenues of India or other properties
which are by law vested in the Crown, and
the incurring of rights and liabilities under
contracts, the Secretary of State has been
declared by the Act of 1858 a juristic person,
The Act has also provided that the Secre-
tary of State in Council may sue and be sued as

“well in India as in England as a body cor-

porate and that every person has the same
remedies against the Secretary of State in
Council as he might have had against the
East India Company. |

In this respect, an important constitutional
distinction exists between him and the other
Secretaries of State. In England, an action
does not lie against the Crown. The only legal
remedy against the Crown is by Petition of -
Right. On the other hand, Ministers in
England are not protected, except where
expressly so provided by statute, in respect of
legal wrongs by pleading the authority of the
Crown, whereas in respect of India, the'
Secretary of State and every member of the
India Council are expressly exempted from
personal liability in respect of all contracts,
covenants Or ather engagements entered into
by them in their official capacity and *all
costs and damages in respect thereof are borne
by the revenues of India.” Moreover, as Mr.
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Ilbert points out, * it has been held that a
Petition of Right does not lie for a wrong
committed, in pursuance of the maxim that
the King can do no wrong ; and for a wrong
done by a person in obedience or professed
obedience to the Crown, the remedy is against
the wrong-doer himself and not against the
Crown. But, in India, it would seem as . if a
statutory remedy will lie against the Secretary-
of State in Council as a body corporate, not.
merely in cases in which a Petition' of Right
will lie in England, but in all cases in which
the right of suit is given by statutes "and in,
respect of acts done in the conduct of under-
takings which might be carried on by private:
individuals without sovereign powers.

* The Government of India—Second Edition, p. 171,
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CHAPTER 1III

THE IMPERIAL GOVERNMENT

We have dealt, in the last two chapters, with_
the powers, functions and ordinary business
of the Supreme Legislative and Executive
authority over the Indian Empire, vested in the
Parliament of Great Britain and Ireland and
the Crown of the United Kingdom. The direct
administration of an Empire like British India
could not, however, be conducted by a body
or bodies constituted in London anditis to
the organs and institations, evolved and esta-
blished in India during more than a century
and a half, that we must next look to obtain
an idea of how the administration is
carried on. In doing so, we may first of all
deal with the executive authority, as being the
older in point of origin and as the one
from which the legislative authority subse-
quently expanded and became distinct. The
‘superintendence, direction and control’
in India of the civil and military Govern-
ment of British India is vested in the Viceroy
and Governor-General of Indiain Council,
Statutorily, of course, the old provision in the
Regulating Act of 1773 requiring and directing
the Governor-General in Council “ to obey all
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such orders as they shall receive from the Court
of Directors’” of the East India Company is
still operative and vests in the Secretaryof State,
who has succeeded to the powers of the Court
of Directors under the Act of 1858, the power The position
of requiring similar obedience to his orders. gittl}]"c‘:;&
The constitutional question, however, in this

connection is not so much as to the subordinate
or delegated executive authority of the

- ‘Governor-General in Council, which is undis-

- puted, as to the extent and limits of such

- authority., The relations between the Secretary
of State and the Government of India are now
regulated, as Mr. Ilbert says, by constitutional
usage. Sir John Strachey, however, as we have
seen, seems to think that the usage is not quite
settled, at least so for as the every-day adminis-
tration is concerned, and that it depends on the
character of the Governor-General for the time
being. It is not possible for those not directly
acquainted with the administrative business and
methods of the Imperial Government to venture
any opinion on this subject. Nor c¢ould any
definite and petrified usage in this respect be
expected to outlive the requirements of the
daily progressive administration in India. There
are those who believe implicitly in “the man .
on the spot’’ theory, while there are others who
believe in the corrective influences of control
from the democracy in England and its agents,
the Ministers of His Majesty, under the guid-
ance of public opinion and progressive ideas.
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His initiative ] Whatever be the right principle in this respect,
inLegislation ‘e may refer to one or two understandings which
have become settled in regard to the relations
between the Governor-General in Council and
the Secretary of State,as a result of contro-
versies Which arose after the Acts of 1858 and
1861 were passed. The interpretation put upon
the Act of 1858 at the time it was passed by
Parliament was, as Mr. George Yule pointed
out, that the Government of India was to have
the right of initiative, the Council in London
the right of revision and the Secretary of State
the right of veto, subject to the ultimate judg-
ment of the House of Commons. Similarly,
the India Councils Act of 1861 vested the
power of previous sanction necessary for the
introduction of certain important measures in
the Legislative Councils in the Governor-
General, and not in the Secretary of State—the
power of subsequent disallowance by the
Crown, exercised through the latter, being
the only check retained in his hands under
the Statute. Disputes, however, arose over this
division of powers. The first of its kind was
in 1870, when the Duke of Argyll was Secretary
of State for India and Lord Mayo the Viceroy.
There were differences of opinion between the
Secretary of State and the Government of India
in connection with some of the legislative
proposals of the latter, then before the Legis-
lative Council. Among these, the Punjab
Drainage and Canal Act which set the whole
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-subject of irrigation works on a legal footing
as regarded the Punjab, was the subject of a.
great controversy between Lord Mayo and the
Duke of Argyll. In a despatch, dated the 24th
November 1870, the Duke of Argyll laid it
down that the prerogative of the Secretary of
State was not limited to a veto of the measures
passed in India. “ The Government of India,”
he observed, ‘“ were merely Executive Officers.
of the * Home ' Government who hold the ulti-
mate power of requiring the Governor-General to
introduce a measure and of requiring also all
the official members to vote forit.”” The Punjab
Canal Act was afterwards repealed and re-
enacted with modifications.

The next important dispute was in 1874 and
was but the natural development of what took
place in 1870. If the Secretary of State could
and ought to do what the Duke of Argyll said
he had the power of doing in respect of the
legislative proposals of the Government of
India, it follows that in order effectually to exer-
cise such a power, action subsequent to the
passing of measures by the Councils in India
either by ezercise of veto or by requiring the
Governor-General to repeal "and re-enact .
them with the necessary modifications, is not '
sufficient. This was exactly how it struck the
Marquis of Salisbury who was Secretary of
State for India in 1874. In a despatch
to Lord Northbrook, the Governor-General,

the Secretary of State directed that the Govern-
3



34 THE INDIAN CONSTITUTION

ment of India should in future communicate to
him—in order that he may have an oppor-
tunity of previously expressing his opinion
and directions thereon—information regarding
any measures, except those of slight impor-
tance or those requiring urgent action, which
they might infend to introduce into the
Legislative Council. A similar course was to be
followed in case any important alterations were
made during the progress of a measure through
the Legislative Council and the orders of the
Secretary of State were to be awaited thereon.
The Provincial Governments were also asked
similarly to follow the same procedure. The
Government of India pointed out difficulties
in following this course, after once a measure
had been launched, and suggested that the
understanding should be that the measure
might be proceeded with, if no reply were
received to their communications within two
months; and in regard to the Provincial
Legislative Councils, Lord Northbrook’s .Go-
vernment pointed out that the course pro-
posed by the Secretary of State was likely
to interfere with the power and the ob-
ligation, imposed by statute upon the Governor-
General, of sanctioning or rejecting prior or
subsequent to enactment the legislative pro-
posals of the Provincial Governments. As a
vesult of the correspondence that took place,
the Government of India promised to bear
carefully in mind the wishes of the Secretary
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of State, more especially as he had assured them
that his instructions were not intended to
fetter the discretion which the law had vested
in the various legislative authorities in India or
in the Governor-General. The Secretary - of
State accepted thearrangement. But in 1875, in
consequence of the financial state of the coun-
try, the Tariff Act was passed urgently without
reference to the Secretary of State, imposing a
duty of 5 per cent. on imported cotton aand
other goods, which had the effect of check-
mating the Secretary of State in reference to a
matter on which he had expressed contrary
views before and in which the interests
of the Lancashire cotton manufacturers
were involved. He, therefore, censured
the Government of India for having pass-
ed the Tariff Act without reference to him. He
refused to accept the contention of the Govern-
ment of India that the urgency of the case was
their justification and that an additional reason
for immediate action lay in the difficulty of
carrying on prolonged discussions, pending a
reference to the Secretary of State, with regard
to measures ¢ involving alterations of customs
duties without a disclosure of the intentions of -
Government which would be productive of
considerable inconvenience to trade.” Lord Salis-
bury considered that the Government of India
had over-rated the difficulty of keeping an offi-
cial secret and re-affirmed his former position

that the import duty on cotton manufacturers
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‘Ishould be removed as soon as the condition of
the revenues enabled the Government of India
to part withit. Inregard to legislative measures,
he directed for the future that whenever the
Government of India found it necessary to pass
an Act urgently, telegraphic intimation should
be given to him beforehand without delay.
This decision led to the immediate resigna-
tion of Lord Northbrook and the appointment
of Lord Lytton to the Viceroyalty, with a man-
date on this and other questions—a mandate,
hewever, which he found difficult to carry out
and carried out eventually only by the exercise
of his extraordinary power of overruling the

‘majority of his Councillors. The effect of the

Marquis of Salisbury’s ordersin connection with
this - question. was considered to be,
according to a great authority, “to transfer
to a great extent the initiative of the mea-
sures required for the good government
of India from the Viceroy’s Council
to the Secretary of State,” and the despatch on
the subject, though approved by a majority of
the then members of the Council of India, was
dissented from by such high aathorities as Sir
Erskine Perry and Sir Henry Montgomery, *

It may, therefore, be inferred that while the
statutory powers vested in the Governor-Gener-
al ‘in regard to legislation have come to be

* The main despatches in connection with this contro-.
versy which set forth the constitutional understandings.
between the Secretary of State and the Government of
India will be found in the Appendix.
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controlled by the Secretary of State in the
manner indicated in the foregoing paragraphs,
his powers are even more liable to be interfered
with in regard to executive administration, where
the occasions for interference in the interests
of good government or ctherwise are likely
to be more frequent. On all questions
relating to foreign affairs, the Government
of India equally with the self-governing
Colonies, have no foreign policy of their own,
because India’s foreign relations must neces-
sarily be co-ordinated with those of the Empire.
The power of declaring war, commencing
hostilities or concluding treaties is vested in the
Crown, and in cases where these happen to be
in connection with India, they have been subject,
as we saw in the last chapter, to some amount
of Parliamentary control where expenditure is
involved. In regard to India’s neighbouring
Asiatic powers, the initiative in the conduct
of foreign affairs must, to a large extent,
be in the hands of the Government of India ;
but the summary manner in which Mr.
Brodrick (now Lord Middleton), Secretary of
State in 1904, revised the treaty concluded by
Colonel Sir Frank Younghusband withthe Ti-
betan Government at the instance of the Govern-
ment of India, is one example to show how limit-
ed the power of the Government of India might
become should the Secretary of State choose
to interfere. The recent Curzon-Kitchener
controversy is also a measure of the extent to
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which even a powerful Viceroy may have to
yield in respect of large questions of administra-
tive policy to the Secretary of State’s views.
The Governor-General and his Council are
appointed from “Home,” and the former is
usually a politician or administrator of experi-
ence from England. The utmost effect, there-
fore, of his subordination to the Secretary of
State could only be that, if he felt disposed to-
differ from the policy of the Secretary of State,
he must yield up his private opinion or resign.
If heyields, he becomes in effect a mere creature
of the “ Home” Government. If he resigns,
there is no constitutional means in India by
which he can vindicate his position, or have:
carried out the policy which he deems necessary
for the welfare of India. It is to be noted that
in this respect the Government of British India
differs from that of tbe self-governing Colonies.
1f the Secretary of State for the Colonies, through
the: Governor or Governor-General of that
Colony, vetoes any legislation or other proposal
the members of the Colonial Government can
resign and appeal toColonial Constituencies and,
if the latter support them, the “ Home”
Government is virtually powerless to proceed
further. The responsibility of the government of
a self-governing Colony rests upon the will of and
could be enforced towards the people of the
Colony and not the ““ Home ” Government. The
Governor-General in India may resign, but the
Government of India, consisting of the Coun-
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cillors and his successors, are bound to carry
out the orders of the “Home” Government. The
legal and political responsibility of the Govern-
ment of India is only towards the *“ Home"”
Government, and there is no constitutional
arrangement by which they could be made
responsible to the people of the country. The
Government in India is primarily based upon
principles of benevolent despotism and such
responsibility as the Government of India might
feel to the people of India is only moral and
based upon their sense of justice and righteous-
ness and on the effect of such expressed public
opinion in the country as could, if possible,
make itself felt. ‘

Yet, when all has been said as to the measure wide powers
of subordination of the Governor-General to the °f Viceroy.
Secretary of State, the fact remains that British
India has to be under the immediate adminis-
tration of the Viceroy and his Council.
In the ordinary course of business, where
the Secretary of State is not disposed unduly to
interfere with the Governor-General and his
Council, the powers of t he latter are practically
unlimited for efficient administration and the
furtherance of the welfare and progress of the
country. In a country where personal.
government has played so large a part,
the personality of the Viceroy and Gover-
nor-General as the representative of His
Majesty the King-Emperor in India has always
been looked upon to a great extent as the sign
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of just and benevolent Government, though
the tendency of departmentalism, as we shall
see presently, has steadily gone to reduce this
personal factor in administration. The Governor-
General, moreover, as we have observed in a
former chapter, isthe repository of all those
legal prerogatives and powers, privileges and
immunities, which have become vested in him
as the representative of the British Crown and
as the successor on behalf of the Crown, to the
old territorial rulers and princes of the land. The
rights which the Governor-General in person
and the Executive Government collectively
have inherited, vary from the important rights of
the state to the land revenue in India, to
receiving formal nuzzers, which are touched and
rcturned, from chiefsand princes. The prero-
gative of pardon and mercy reside in the
Governors and Governor-General, and the Im-
perial and Provincial Governments have been
expressly strengthened in the exercise of this
power by the Criminal Procedure Code. The
‘Governor-General, and the provincial heads of
Government too, can claim the priority of Crown
debts over other debts. They are also entitled
to the benefit of the rule that the Crown is not
bound by statute unless expressly named therein.
‘The Governor-General in Council has also, by
virtue of delegated authority and subject to the
control of the Secretary of State, the powers of
making treaties and arrangements with Asiatic
States, of exercising jurisdiction and other powers
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in foreign territory, and of acquiring and
ceding territory.
In the exercise of such vast and varied powers ¢Council

and the discharge of responsibilities so great SoverRs
and growing towards the peoples in India and merits. -
the Government in England, as those which
the Acts of 1858 and 1861 and the subsequent
course of administrative regulations have im-
posed on the Governor-General in Council, it
i« hardly to be expected that the plan of conduct-
ing the business of the Government of India
should not from time to time undergo marked
changes. These changes are in themselves
illustrative of the adaptation of means to ends
characteristic of British political methods. The
Regulating Act of 1773 which first established
the authority of the Governor-General in Coun-
cil over British India directed the administra-
tion to be carried on by the vote or opinions of
the Council over which the Governor-General
presided. The administrative difficulties and
dead-locks which arose in working this and other
provisions of the Act during the time of Warren
Hastings led to an alteration in the law—at the
time when his successor, Lord Cornwallis, was
appointed—which empowered the Governor-
General to over-ride the majority of his Council
in special cases and act on his own responsibility.
In fact, Lord Cornwallis, mindful of the bicker-
ings which had impeded Warren Hastingsin his
administration, went so far as to give it as his
opinion, to Mr. Dundas, President of the
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Board of Control at the close of his admin-
istration, that « nobody but a person who
had never been in the service and who was
essentially unconnected with its members, who
was of a rank far surpassing his associates imr
the Government, and who had the full support
of the Ministry at Home, was competent for
the office of Governor-General.” These princi-
ples have, with a single exception, been kept in
view since, and an Act passed in 1793 further
strengthened the position of primary responsi-
bility and power which the Governor-General
thenceforth assumed. This system of ¢ Council
Government,” as we may call it, to distinguishr
it from Government by a sole administrator,
was deemed by John Stuart Mill to possess
peculiar merits.

In his essay on “Representative Government,*”

he observes :(—

“The Councilsshould be consultative merely, in this sense,.
that the ultimate decision should rest undividedly with the
minister himself ; but neither ought they to be looked upon,
or to lnok upon themselves as ciphers, or as capable of being
reduced to such at his pleasure. The advisers attached to-
a powerful and perhaps self-willed man ought to be placed
under conditions waich make it impossible for them, with-
out discredit, not to express an opinion, and impossible for
.bim not to listen to and consider their recommendations,
whether he adopts them or not. The relation which ought
to exist between a chief and this description of advisers is.
very accurately hit by the constitution of the Governor-
Geaneral and those of the different presideacies in India.
These Councils are composed of persons who have
professional knowledge of Indian affairs, which the
Governor-General and Governors usually lack, and ,
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which it would not be desirable to requiré of them.
As a3 rule, every member of Council is expected to give an
opinion, which is, of course, very often a simple acquies-
cence; but if there is a difference of sentiment, it is at the
option of every member, and is the invariable practice, to
record the reasons of his opinion; the Governor-General
or Governor doing the same, In ordinary cases the deci-
sion is according to the sense of the majority; the Council,
therefore, has a substantial part in the Government, but if
the Governor-General or Governor thinks fit, he may set
aside even their unanimous opinion, recording his reasons.
The result is that the chief is, individaally and effectually,
responsible for every act of the Government. The mem-
bers of Council have ounly the responsibility of advisers;
but it is always known, from documents capable of being
produced, and which, if called for by Parliament or public
opinion, always are produced, what each has advised, and
what reasons he gave for his advice; while from their
dignified position and ostensible participation in all acts of
Government, they have nearly as strong motives to apply
themsclves to the public business, and to .form and ex-
press a well-considered opinion on every part of it, as if the
whole responsibility rested with themselves.”
The progress of Indian Government since Its present

Mill’s day has made his language to some :},‘:{:&en

extent inapplicable to the actual methods
of business and manner of administration
pursued by the Government of India.
The distribution of business amongst the
members that has taken place since Mill wrote
has devolved greater responsibility on them in.
regard to ordinary business. The Governor-
General, of course, is nominally associated with
every act of the executive Government and all
orders issue in the name of the Governor-
General in Council, thereby indicating the
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c;onstitutional theory of a corporate executive,
As a matter of fact, however, neither the
Governor-General individually nor the Council
collectively is actually responsible for much of
the ordinary business of administration, which
is' transacted by the Member in charge of
the particular department. So much as regards
what Mill termed the chief’s individual respon-
sibility for every act of the Government. Turning
now to effecfual responsibility, Mill derived this
«characteristic of Council Government from the
power possessed by the chiefto override evena
unanimous verdict of the Council. This power
still exists on the statute-book, but has long
since fallen into disuse. The power was origi-
nally vested in the Governor-General with a
view to counteract factious opposition in the
‘Council. The most notable exercise of it during
‘the last 30 years was by Lord Lytton when he re-
pealed the Indian Cotton duties in pursuance of
.a mandate from the ‘Home’ Government. Since
then the power has lain dormant mostly and
a tendency has developed in most Governors-
‘General toembark on a policy only if a majority
-of the Council concur in it and not to take on
‘themselves the sole responsibility of initiating
-and carrying it out. This is only natural. The
task of Indian Government is becoming every
-day more complicated and an English statesman
fresh from ‘Home,’” with no knowledge of India,
has, of necessity, to defer to the opinions of his
-colleagues. This may mean in some cases the
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“surrender of his better judgment and wider out-
look to the views of colleagues, most of whom
are nurtured in a narrower groove and have not
at any time in their career felt the restraining
hand of popular control. On the other hand,
it also acts asa curb upon a Governor-General
who may wish to introduce and carry outin.
India measures unsuited to local conditions.

It is therefore apparent that, while the indivi-
dual and effectual responsibility of the chief for
every act of Government cannot be said to be

a correct representation of the actual methods
of Council Government at the present day, the
status of the Councillors themselves has changed
from that of mere advisers to that of heads of
important departments of the State, responsible
individually for all ordinary business relating
to their particular departments. In this latter
respect, the Governor-General and his Council
have approximated to the position of Ministers
in England in charge of great departments of
administration held together by a system which
has been frequently compared to the methods of
the Cabinet in England, but which is in fact
very different from the system of Cabinet
Government.

It is worth while to go somewhat more fully Its gis-
into this question. The changes that have been 2dVantages..
brought about in the system of Council '
Government, as described by Mill, are.
the natural outcome of the rapid pro-
gress of the Indian Government and the
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«changes it underwent in the middle of the
nineteenth century. To us in the twentieth
«century, it is obviousthat if every case or paper
was supposed to be laid before the Governor-
‘General and the whole Council and to be de-
-cided by them collectively, a “more cumbrous
-and impossible system, " as Sir John Strachey
says, could hardly have been invented. But
those who had grown up under the system could
mot perceive its inconveniences as acutely.
Moreover, the reason that enabled such
a system to last so long was that in
matters requiring prompt and vigorous
action, it was not really acted upon. Events,
however, precipitated the change after the
Mutiny. The growth of administrative busi-
mess became very great and Lord Canning
availed himself of a power to make rules
wunder the Indian Councils Act, 1861, to
dmprove the usefulness of the Members
of Council and the efficiency of adminis-
‘tration. Section 8 of the Act empowered the
Governor-General to make rules and orders
dor the more convenient transaction of busi-
ness in his Council, and every order made or
-act done in accordance therewith was directed
-to be treated as being the order or the act of
‘the Governor-General in Council. Rules were
made by Lord Canning assigning to each Mem-
:ber of the Council a separate department, the
“Governor-General himself keeping the foreign

«department in his hands. The change, however,
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does not seem to have gone far enough, for we
éind Sir Henry Maine complaining of the cum-
brous manner in which business was done
during the time of Lord Elgin, Lord Canning's
successor in the following terms:—

“ A division of business was made between the Governor-
‘General in the Upper Provinces (whither he had gone on
account of military and political business) and the President
in Council at Calcutta. Everything which was of impor-
tance was referred directly to the Governor-General,
and there was either a rule or an understanding
that if any matter which came belore the President
in Council assumed, -contrary to expectation, the
Jeast importance, it should be sent on to the Governor-
General . . . Exceptinregard to matters belonging to
the foreign department, of which it was usnal for the
Governor-General himself to undertake the primary
management, the severance of the Governor-General from
the Council dislocated the whole machinery of Govern-
ment. I believe it to be impossible for any human
arrangement to have worked more perversely. Lord
Elgin was distinguished by remarkable caution—though I
doubt whether his caution was practically greater than
that which any man comparatively fresk from England
would display under similarly vast responsibilities—and
all or most important matters were transferred by him over
a distance of 1,500 miles forthe opinions of his Council.
The result was that a great deal of work was done twice
over, and a greatdeal not done at all.”

The reform of procedure, however, was com- Its devélop-
pleted by Lord Lawrence and the mechanism ™"t
of the Supreme Government of India as it
worked during the time of the successor of
Lord Lawrence has been graphically described
by Sir William Hunter in his valuable book,
the “ Life of the Earl of Mayo,” from which we
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take the following passages, as they serve to
illustrate the next stage in the development of
Council Government—

“ Lord Mayo, besides his duties as President of the
Council, and final source of authority in each of the
seven departments, was therefore in his own person
Foreign Minister and Minister of Public Works.
Ali routine and ordinary matters were disposed
of by the Member of Council, within whose department
they fell. Papers of greater importance were sent,
with the initiating Member’s opinion, to the Viceroy,
who either concarred in or modified it. 1f the Viceroy
concurred, the case generally ended, and the Secretary
worked up the Member’s note info a letter or resolution,
to be issued as the orders of the Governor-General in
Council. Butin matters of weight, the Viceroy, even when
concurring with the initiating Member, often directed the
papers to be circulated eitherj to the whole Council, or
to certain of the Members whase views he might think
it expedient to obtain on the question. In cases in
which he did not concur with the initiating Member's
views, the papers were generally circulated to all the other
Members, or the Governor-General ordered them to be
brought up in Council.” Urgent business was submitted
to the Governor General directly by the Secretary of the
Department under which it fell ; and the Viceroy either
ivitiated the order himself, or sending the case for
initiation to the Member of Council at the head of the
department to which it belonged.

*“This was the paper side of Lord Mayo's work.
All orders issued in his name. Every case of any
real importance passed through his hands, and either bore
his order,or his initials under the initiating Member’s note.
Urgent matlers in all the seven departments went direct
to himin the first instance. He had also to decide what
cases could be best disposed of by the departmental
Member and himself, and what ought to be circulated to
the whole Council or to-certain of the Members. In short,
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he had to see, as his orders ran in the name of the
Governor-General in Council, that they fairly repre-.
sented the collective views of his Government. ...

“ The Viceroy also gives one day a week to his Executive
Council. In this Oligarchy, all matters of Imperial policy
are debated with closed doors before the orders issue ; the
Secretaries waiting in an ante-room and each being sum-
moned into the Council Chamber to a%sist his Member when
the affairs belonging to his department come on for discus-
sion. As the Members have all seen the papers and record-
ed their opinions, they arrive in Council with their views
accurately matured, and bat little speechifiying takes place,
Lord Mayo, accustomed to the free flow of Parliamentary
talk, has left behind him an expression of sucprise at the
rapidity with which, even on the weightiest matters, the
Council came to its decision, and at the amount of work
which it got through ina day. His personal influence
here stood him in good stead. In most matters, he maana-
ged to avoid an absolute taking of votes, and by little
compromises won the dissentient Members to acquiescence.
In great questions he almost invariably obtained a sub-
stantial majority, or put himself at the head of it ; and
under his rule the Council was never for a moment allowed
to forget that the Viceroy retairigd the constitutional
power, however seldom exercised, of deciding by his
single will the action of his Government.”

It will be seen from this that though the Its present
Council was - re-modelled after the. Act.of 1861 tendencies
it continued for long to retain the essential
characteristic which Mill claimed for the system
of ‘Council Government,’ viz, that the chief
15 individually and effectually responsible, if not
for every act of the Government, at least for all
really important acts of the Government, the
Members having only the responsibility of
advisers therein. Now, if we ‘next. take a’ later

description of the manner in which the exe-
4
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Cs{ltiVC business of the Governor-General has
been carried on, we find a few more changes.
Sir John Strachey describes the system as
follows =—

*¢ Although the separation of departments in India is less
complete than in England, and the authority of the
Member of Council mach less extensive and exclusive than -
that of an English Secretary of State, the Members of
Council are now virtually Cabinet Ministers, each of whom
has charge of one of the great departments of Government.
Their ordinary duties are rather those of administrators
than of councillors. The Governor-General regulates the
manner in which the public business shall be distributed
among them. He usually keeps the Foreign Department
in his own hands; the other departments are—Home,
Revenue and Agriculture, Finance and Commerce, Military,
Public Works, and Legislative. While the Member of
Council takes the place of the English Secretary of State,
there is in each department a Secretary holding a position
analogous to that of a permanent Under-Secretary in
England. It is the duty of this Secretary to place every
<ase before the Governor-General or Members in charge of
his department, in a form in which it is ready for decision.
He submits with it a statement of his own opinion.
In minor cases, the Member of Council passes orders which
are final. If the matter be one of greater importance, he
sends on the papers, with his own orders, to the Governor.
Generalfor hisapproval. If the Governor-General concurs
aud thinks further discussion unnecessary, the orders are
issued. If he does not concur, he directs that the case
shall be brought before the Council, asin England an
important case might come before the Cabinet. The duty
rests apon the Secretary, apart from his responsibility
towards the Member of Council in charge of the depart.
ment, of bringing personally to the knowledge of the
‘Governor-General every matter of special importance.”

.On the other land, Lord Curzon, with all his.
bias towards pro-consular authority, wasinclined
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to the view that the Government of India-was-a
Committee Government, and not one by the
responsible héad of it. In one of his farewell’

speeches in India, he said :—

“ Never let it be forgotten that the Government of India
is governed not by an individual but by a Committee. No
important act can be taken without the assent of a majority
of that Committee. In practice this cuts both ways. Tt
isthe tendency in India as elsewhere, but much more in
India than anywhere else that I have known; to identify
the acts of Government with the head of the administration.
The Viceroy is constantly spoken of as though he and he
alone were the Government. This is, of course,
unjust to his colleagues, who are equally responsible with
himself, and very often deserve the credit which he
anfairly obtains, On the other hand, it is sometimes unfair
to him ; for he may have to bear the entire responsibility
for administrative acts or policies which were participaled
in and perhaps originated by them . . . In the previous
records of Iadian Government, I have often come across
sparring matches between the illustrious combatants, and
contentious minutes used to be fired off like grape-shot at
the head of the Secretary of State . . . The Viceroy
has no more weight in his Council than any individual
Member of it.”

If the Council or the system under which the

‘Council works has come to wield the power
which even such a strong Viceroy as Lord Cur-
zon is prepared to attribute to it, we may form
some idea of the extent to which department-
alism and devolution have tended to remove the
Viceroy and Governor-General from that posi-
tion of primary responsibility which the statutes
intended to vest in him, »
It is no doubt true, as a former Member . of
the Viceroy’s Executive Council wrote, that the



‘32 "THE INDIAN CONSTITUTION

éld‘ system involved an amount of Minute
‘writing - which seems now hardly conceivable
and that fifty years ago, the Governor-General
- and the Council used to perform work which
would now be disposed of by an Under-Secre-
tary. But the evolution of departmentalism,
even if inevitable or necessary in administrative
progress, is by no means a merit in the political
‘progress of Governments unless it is the result
of popular or legislative control over the execu-
tive, and, if carried too far in tbe administration,
it will tend” to diminish, if not the sense of
personal responsibility to the public in India
and to the Government in Eogland in the head
of the Indian Government, at least the oppor-
tunities for his personal initiative in the several
departments of adminisiration ; and itis also
likely to reduce his personal factor in an
impersonal system which ‘is subject to no
systematic constitutional checks. '
It may be noted in this connection that Lord
Morley, our present Secretary of State, with
whose name the present palitical reforms are
associated, like the profound student of Mill that
he is, has apparently adopted the older view of
Mill as regards ‘the character of the Executive
“Councils. Inhisfamous Reform Despatch of the
27th November 1908, dealing w'th the proposals
for the creation of Executive Councils in the
Provinces under Lieutenant-Governors, he seems
to take the -view that the functions of the
Councils should 'be, more especially in view of
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the enlargement of the powers and duties of the
Legislative Councils, to ensure that ¢ the judg-
ment of the Lieutenant-Governor should be
fortified or enlarged by two or more competent
advisers, with an official and respousible share
in his deliberations.”

Whether this is so or not, it will be’ obvxous Council
that ‘ Council’ Government, whether of the ,,G;’t“é;‘,‘,',‘,‘,i't“
old or the new type, is not Cabinet Government Gevernment
nor the members of Council Cabinet Ministers,
as Sir John Strachey seems to put it, and
students of the Indian Constitutional system
should clearly note the distinction. The neces-
sary implication of the words, “ Cabinet Govern<
ment,” is government by a body of people
constitutionally responsible to the Legislature—
a thing which is entirely absent in the Indian
Executive, “ The essence of responsible
government,” said an eminent English states-
man, the late Lord Derby, “is that mutual bond
of responsibility to Parliament one for another,
wherein a Government acting by party go
together, frame their measures in concert, and
where, if one member falls to the ground, the
others almost, as a matter of course, fall with
him. " Thisis as far from being the case in
regard to India as is possible. The Members
of Council are of the permanent Civil Service and
do not and need not resign if their policy is
disapproved, For instance, when in conse-
quence of the censure of the Marquis of
Salisbury, above referred to, Lord Northbrook
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resigned, Lord Lytton had to take the headship
ofa Councilin which he found himself in a per-
manent minority as to.the policies on which he
came with a mandate ¥. With the power to
overrule the majority which he possessed with
the support of the Home Government and the
exercise of great deal of tact and good feeling, he
managed to get on, though in one important
" matter he had to exercise his -extraordinary
powers. The political conception of a Cabinet,
on the other hand, is the reverse of this state of
things. A Cabinet has been defined “as a body
necessarily consisting (a) of members of the
legislature, (b) of the. same political views
and -chosen from the -party possessing a
majority in the lower House of Legislatare, (c)
prosecuting a concerted policy, (d) under a
common responsibility to be signified by collec-
tive resignation in the event of Parliamen-
tary censure; and (e¢) acknowledging a com-
mon subordination to one chief minister.
» This description cannot by the boldest flight
of imagination be attributed to either the Impe-
rial or Provincial Governments in India, and
the present reforms of Lord Morley, so far at
least as their main principles are concerned,
have hardly aimed at making them approach to

* ¢« From day to day and hour to hour,” wrote Lord
Lytton to the Marquis of Salisbury as soom as he arrived
in India, ‘I found as I approached Calcutta, that the spirit
of anticipative antagonism to the new Viceroy was so
strong on the part of the Council here that any appearance
of scolding or lecturmg them would have been fatal to.
our foture relations” :
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Cabinet Government or attempted their approxi-
mation to any form of Parliamentary Execu-
tive. The semblance to it, such as there s,
exists only in the form. In essence and in spirit,
the Government of India is as unlike Cabinet
Government as could be imagined.

The departmentalisation of Council Govern- Depart-
ment, which is really what has been effected Deptalism
since 1861, is governed by the rules and orders sation
abovereferred to,made by the Governor-General,
which are treated as confidential by the Govern-
ment. Their general effect will be gathered from
the quotations we have cited. There are now
nine departments, namely, Home, Foreign,
Finance, Legislative, Revenue and Agriculture,
Public Works, Commerce and Industry, and
Army and Military Supply. All minor questions
are settled departirentally by the Secretary who is
at the head of each department, or by the Mem-
ber of Council in whose charge the department
is placed. All important questions, questions
involving any difference of opinion between two
departments, or raising any general question of
policy or gravity, are brought before the Council
which meets generally once a week, and the Secre-
taries in charge then take note of the orders pass-
ed ana issue them as resolutions or proceedings.

It is not possible within the limits set for
this book to deal exhaustively with the. ad-
ministrative mechanism—tracing it from the
Crown downwards to the Distict Officer
and the Village Headman and Panchayat.
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The' mechanism itself is subject to frequent
changes and divergent tendencies, now veering
towards centralisation and again towards de-
centralisation. At the present time, changes of a
somewhat far-reaching character are in contem-
plation, tending towards alarge decentralisation.
of administrative authority and the development
of local self-government. One or two essential
and general principlesand features of the whole
of the British Indian administrative system may,
however, be dealt with, In the case of what are
called unitary constitutions, the governmental
functions are usually and clearly divisible into
central and local, the former comprising thosz of
the immediate executive agents of the sovereign
authority and the latter the agencies, official and
non-official, on the spot. In the case of federal
constitutions like the United States or the
German Empire, on the other hand, the govern-
mental functions are divisible into those
performed by the Federal executive, the State
executive and the local authorities.

An Imperial Government like that of British
India partakes more of the nature of the
latter, so far as the methods of adminis-
traive work are concerned. In the nature
of things, it is impossible for any central
Government directly to carry on the administra-

tion of an Empire consisting of a fifth of the
- human race, under such diverse physical and

social conditions. The Imperial Government
can only carry it on through Provincial Govern-
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ments retaining a control and direction which
might vary according to the circumstances of
each case. In the case, again, of a country
where a constitutional Government,—i. e, a
Government in which the people themselves
participate largely in the work of governing,—
does not exist, it is inevitable in the in-
terests of efficient administration that the
control ‘'of the central authorities, provincial
or imperial, should be larger over its paid
officers or agency of adminfstration, than in a
country where local or provincial affairs are
largely in the hands of the representatives of
the people themselves. Between these two
wide limits, set by the area and conditions of
the Indian Empire and the character of its
Government, the nature and extent of centrali-
sation orits reverse has varied from time to time.
But in sofar as the tendency to employ unpaid,
unofficial and popular agency in the adminis-
tration grows, the tendency towards decen-
tralisation becomes increasingly manifest.

The executive government of British India, Imperial,
therefore, may be conveniently grouped and Prqvindial
studied under the three heads, Imperial, Pro- :gmin?stra-
vincial and Local, instead of under the time- o2 ’
honoured classification of Central and Local
Governments. The process of consolidation
which the Indian Government underwent, im-
mediately after the transfer of the rule from the
Company to the Crown, has tended to unify
the Indian Empire in respect of administrative
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pblicy and methods, while the measures of
decentralisation from time to time adopted
have tended to increase the -authority and the
initiative of subordinate authorities subject
to such control. The administrative work
of the Imperial Government thus divides itself
into two groups, namely, that in which its action
is only by way of supervision and control
and that which it directly deals with. The
Secretariats, of course, are only concerned with
control, but the pliblic services controlled by
them are divided into Provincial and Imperial.
The former are the larger and more important
group, but they are performed by Local, or as
we should more accurately describe, Provincial
Governments, while the latter are conducted
by the officers under the Government of India.
The latter comprise such departmental services
as for Imperial, fiscal or administrative reasons.
the Imperial Government has deemed necessary
to keep in its own hands. Under the former
group, the ordinary functions of administration,
the maintenance of law and order, the collec-
tion of revenues, education and sanitation,
provincial and local finance, agriculture, roads, .
forests, &c.,areincluded. Under the latter, are
included : (i) the Railways, Posts and Telegraphs
and the Opium Department, all of which may be
described as coming under the quasi-commercial
functions of the Government ; (ii) the Political,
Foreign and Military Departments, which, for
obvious reasons, have not been provincialised.
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The Finance Department also derives its author-
ity from the Government of India and exercises
a control over finance, Imperial, Provincial and
Local, and an independent audit over publicac-
counts, which is all the more necessary in India
in the absence of a systematic legislative check.
The duties of the group of officers imme-
diately under the Government of India, outside
the Secretariat, who form the connecting link
between the Provincial officers and the Imperial
Government, differ according to the group of
services with which they are connected. In
regard to the matters under the control of the
Provincial Administrations, comprising such
work as that of the new offices created during
Lord Curzon's regime, namely, the Inspectors-
General of Agriculture, Forests, Irrigation, &c.,
the Directors-General of Education, Medical
Service, &c., their function is mainly that of
advisers of the Provincial and Imperial Govern-
ments, with some amount of contrul derived
from the latter as their administrative advisers.
and guides. Inregard to the other 'matters
directly under the Government of India, the
officers such as the Directors-General of Posts
and Telegraphs, the Railway Board, tbe
Surveyor-General and others, exercise authority-
all over India and conduct the business of their
departments in direct subordination to -the
authonity of the Governor-General in Council.



CHAPTER 1V
THE PROVINCIAL GOVERNMENTS

“The old We may next proceed to deal briefly with the
®residencies Provincial Executive and the local administrative
aathorities. The Indian Provincial Administra-
tions, though they owe their later development
and organisation to political and administrative
causes, are historically of an earlier origin and of
more importance in the early history of British
rule in India than the Government of India.
Until the acquisition of Bengal and the passing
of the Regulating Act, the system of govern-
ment was that known as the Presidency system,
viz., that in which a group of factories and their
adjoining acquisitions within a certain area
were placed under the administrative control of
a President and Councillors, otherwise known
as the Governor and Council. The three Presi-
dencies ander which theterrifories of the East
India Company were originally comprised were,
till 1773, distinct from one another and under
the direct control of the Court of Directors. In
1773, under the Regulating Act, the Bombay
and the Madras Presidencies were placed in
subordination to the Governor of Bengal, which
had no separate Governor, and he was thereafter
styled Governor-General of Bengal. This
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Presidency system endured till 1833. As fresh
territories came into the possession of the Com-~
pany, they became attached to one or other oi
the Presidencies according to their proximity,.
but the additions to the Presidency of Bengal,
which was in the hands of the Governor-General
himself, became so heavy, especially after the
beginning of the nineteenth century, that the
Charter Act of 1833 authorized the creation of
another separate Presidency, to be styled the
Presidency of Agra. The provisionsin this behalf
were, however, suspended by, a statute of 1835
which directed that during such suspension the
Governor-General in Council might appoint any
servant of the Company of not less than ten years’
service to ¢ the Office of Lieutenant-Governor
of the North-West Pravinces now: under the
Presidency of Fort William in Bengal.” Thus
was the first Lieutenant-Governorship -created.
Very soon after this, the further growth of the
work ‘of the Governor-General made it. -im-
perative that he should 'cease to  directly
administer the Presidency of Fort William or of
other territories, The Act of 1833, therefore,.
provided that the Governor-General of India
(not of Bengal, as he was till then -called)
should not be Governor of the Presidency
of Fort William thereafter, that a separate Gover-
nor should be appointed thereto, but that until
this was done the Governor-General was not to.
appoint a Deputy Governor from his Council—as
was done till then—but to appoint a Lieutenant-
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Governor for such portion of the territories of
the original ‘Presidency as was not under the
'Lieutenant-Governor of the North-West Provin-
ces. The Act also authorised the creation of
one more new Presidency and the appointment
of one more Lieutenant-Governor similar to
those of the two Bengals.

‘The origin of the Lieutenant-Governor-
ship of the North-West Provinces and
Lower Provinces was thus a tentative one,
the constitution of Presidencies with Governors
and Councils being then deemed the normal
method of administering a Province. Thisidea,
however, was subsequently given up,and the
two Bengal Lieutenant-Governorships remained.
A third was added to them in 1859, by constitu-
ting the Punjab a Lieuntenant-Governorship, the
first appointment in which capacity was held by
Sir John Lawrence. Further powers of consti-
tuting new. Lieutenant-Governorships have been
given by Section 46 of the Indian Councils Act,
1861, but, according to Sir C. llbert, they
are exercisable only when a new Legislative
Council is established. Burma in 1897, and
Eastern Bengal and Assam. in 1903, became
Lieutenant-Governorships under this provision.

The tendency to the creation of Lieut-
-enant-Governorships  without Councils in
preference to the Presidencies with Governors
and Councils, seems likely to receive a
marked check with the passing of the
‘Councils Act of this year, which has authorised
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the creation of Executive Councils for the
Lieutenant-Governors. Apparently, the advant-
ages of “ Council Government” as opposed to
pro-consular government, as Lord Curzon
would put it, seem to have again acquired im-
portance with the political and administrative
<hanges which are now being made. Weldo
not deem it proper to enter into the con-
troversies which took place over this question
-during the debate in Parliament last session,
nor to discuss the merits or demerits of either
system. Buatit may perhaps be right to infer
that Lord Morley isinclined to agree with Mill
in his view of the merits of “ Council Govern-
ment”, quoted in the last chapter.

Besides the Presidencies and the Provinces The Chieg

under the Lieutenant-Governors, there are other Gommis-
. o . s sioner ships

Provinces and territories which are administer-
ed by Chief Commissioners and Commissioners,
under the more direct control of the Governor-
"General in Council. The position of these
heads of Provinces with relerence to the
Governor-General varies both according to
their status and according to the powers and
responsibilities specifically entrusted to them.
There are thus thirteen separate Provincial
administrations in India, consisting of the two
old Presidencies of Madras and Bombay, the
five Lieutenant-Governorships, Bengal, Eastern
Bengal and Assam, the United Provinces of Agra
and Oudh, the Punjab" and Burma ; and ‘the
six Chief Commissionerships of the Central
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Provinces, Ajmere-Merwara, Coorg, British
Baluchistan, the North-West Froatier Province
and the Andaman Islands, some of which are
combined with other offices.

Madras and Bombay, with their Governors
‘and Executive Councils, are, * historically and
from - a constitutional standpoint, the most
important of the provinces. The Lieutenant-
‘Governors in the " other provinces have no
‘Executive Councils at present, but power has

"been taken under the India Councils Act of

this year to constitute such Councils for. them
and it is likely that one or more of them will soon
have Councils established in their provinces. In
many respects, the position :of the Governors
in Council is somewhat different from that of
other administrative heads. The reasons there-
for lie-in the -past history of tiie Provinces
and their political - importance and extent.
Though, under the provisions of the Regulating
‘Act, the Governments of Madras and Bombay
are directed “to pay due obedience to .such
orders as they shall receive from the Governor-
General and Council for the time being”, and
are expressly prohibited from making hostilities,
or peace, &c., except in pursuance of express

.orders, the control of the Supreme Govern-

ment over the Governors in Council of Madras.
and Bombay is less complete than over the
Lieutenant-Goveritors. The . position of the

.Chief Commissioners is the lowest in the scale:

of subordination.
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A Chief Commissioner, according to the view
taken of his functions by the Government of
India, merely administers territory on behalf of
the Governor-General in Council,” and the
Governor-General does not divest himself of any
of his powers in making over the provincial ad-
ministration to a Chief Commissioner®. The crea-
tion of a Chief Commissionership and the.
delimitatian of the territories placed -under
him is, therefore, made by a Resolution of the
Executive Government of India; 'and a procla-
mation is issued whenever a territory under the
Viceroy's direct control is made over to a Chief
Commissioner. When, however, a territory once
placed under a Governor or Lieutenant-Governor
is proposed to be transferred to a Chief Commis-
sioner, the statutory power under the Government
of India Act of 1854, has to be invoked and the
sanction of the Secretary of State has to be
obtained, for the same, It would thusseem that the
Government of a Chief Commissioner is deemed
to bealess developed form of administration than
that of a Lieutenant-Governor or a Governor-in-
Council. C _ AR
- The somewhat undefined limits and extent of The control
subordination of the Governors-in-Council . to }’i‘aﬁ“?,,f;‘:‘i‘f,;
the Governor-General in Council have, asin the Provincial
case of the position of the latter to the SeCretary coverm-
of State, led to many historic disputes and is
regulated by usage and rules which are more
or less cofidential. The position of partial

* Iibert, p. 194,
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freedom and prestige which the Presidency
iGovernments have enjoyed, has not been with-
( out adminstrative difficulties even in recent
years. A masterful personality like Lord
Curzon—who disbelieved in devolution and
decentralisation, who had a firm faith in a
strong Government of India, “gathering into its
-hand and controlling all the reins,”” and who
“ would ride local governments on the snaffie, ”
though not onthe curb—wasable to boast that
there never had been a time when the relations
between the Supreme and the Provincial Govern-
ments had been so free from friction or so
‘harmonious, as in his days. But other masterful
rulers like Lord Mayoor Lord Lytton were
not able to avoid the frequency of ¢ peppery
letters or indignant remonstrances” or “the
“spectacle of infuriated pro-consuls strutting up
and down the stage.” During the famine of 1877
“in Madras, for example, Lord Lytton was hard
put to it to manouvre a satisfactory arrange-
ment with the Duke of Buckingham in Madras,
in regard to an efficient and uniform famine
policy, for, as he said, he was unable *“to force
upon the Madras Government advice which it
will neither invite nor accept.” Provincial
‘Governments, it would then seem, were often
“‘ more strongly represented than the Supreme
Government, not only in the India Council, but
throughout the whole region of Anglo-India.”
‘The danger of provoking the resignation of pro-
vincial pro-consuls even by the use of slight
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pressure from above, wWhich Lord Lytton feared,
is perhaps less likely now than before, but the op-
portunities therefor have al!so become less owing
to the growth of system, routine and unifor-
mity in administrative methods. In truth, how-
-ever, the legal powers of compelling obedience
in the case of obstructive Provincial Govern-
ments in the ordinary course of business are,
as Lord Lytton found out, much feebler and
fewer than might be supposed. Now-a-days
much more depends oun diplomacy and in-
fiuence and the personal qualities and charac-
teristics of the Supreme and the Provincial
rulers than on statutory powers and rules, in
enforcing the due limits of the authority of the
Supreme Government on the one hand and the
amount of indepe.nde&nce and autonomy allowed
to the Provincial Governments on the other.

The checks against the wrongful exercise
by the Lieutenant-Governor of arbitrary
powers are, however, much more complete
than in respeet of Governors and Councils. There
is no branch of the administration, according
to Sir John Strachey, in which he is not bound
either by the positive law or by the standing
orders of the Supreme Government or by the
system which has gradually grown up under his
predecessors. Any great changes which he may
desire to introduce must first receive the approv-
al of the Governor-General in Council. Itis not
perhaps s> well known that this tendency to secure
the previous approval of the Government of India
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is silently, but: steadily, finding expression 'in
the methods of the Provincial Governments of
the two older Presidencies also, 2 tendency
which, if allowed to persist, will destroy in-
dependance of action even in the limited sphere
in which they are at present able to exercise it.
The freedom of action of the Chief Commissioner
is still more restricted, for it merely exists at the
discretion of the Supreme Government to whom
the Chief Commissioner has not onlyto look for
the support which is necessary to carry on his
administration, but for the approval and credit
on which his future and further prospects
depend. '

The Executive Councils of Madras and
Bombay are modelled on similar lines to those
of the Governor-General. 'ThE Governors, who
like Governor-General, they are usually appointed
from England from among distinguished politi-
cians or administrators, have the power of over-
ruling their Councils under circumstances similar,
to thosedefined in the caseof the Governor-Gene-
ral, The work of a Governor-in-Council has also
been ¢ departmentalised ”, more or less in the
same way as that of the Goveruor-General »in
Council, under the powers given by the Act of
1861 to the Governors to frame rules for
the efficient conduct of business. While
Governors of Madras and Bombay are thus
assisted by the Executive Councils in the work
of every.day administration, the Lieutenant-
Governors of the two Bengals and the United



THE PROVINCIAL GOVERNMENTS 69

Provinces are assisted by Boards of Revenue,
‘and the Lieatenant-Governors of the Punjab
and Burma by Financial Commissioners. Each
Provincial Government has a Secretariat of vary-
ing strength according to its needs, and the de-
partments of administration are presided over
by heads variously termed in different provinces,
while there are also special departments presi-
ded over by special officers. '

The actual executive functions ‘of the Provin- provinciat
cial Governments need not be referred to Fxecutive
here in detail. In respect of all functions of
administration which are not kept under direct
imperial control, authority in every branch of
the public service, except the judicial, is concen-
trated in the hands of the Provincial Govern-
ments, subject only to the paramountcy of the
Governor-General i Council. The powers of
the Governors and Councils to introduce large
reforms and the powers of raising fresh revenue
or incurring additional expenditure, although
large, are subject to restrictions. As to the
methods by which the Supreme Govern-
ment exercises control, it has been said that,
ia India, the Provincial Administrations and
the Heads of Departments under the
Government of India represent the initiative,
and the Secretariats, the critical element in the
Government. The Head of a Department or a
Provincial Government, “is almost ex-officio, one
that has something to propose.- And his plans
of improvement, however admirable in them-
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selves, and however economical they may
purport to be at the outset, mean an eventual
f*increase of expenditure. The function of the
Secretariat is to pull such schemes to pieces, to
expose their weak points, and to put down the-
drag upen every proposal that sooner or later
will cost money. A strong Viceroy acts as
arbiter between the two sets of forces thus
constantly set in motion”* Mulatis nutandis,
. the same description might be given of the
relationship between the Provincial Secretariats
and the Heads of Administration and the District
Heads of the several Provinces. With a Vice-
roy or Governor inclined to place more faith on
his own Secretariat than on the ¢¢ Heads,” the
latter prone to suffer, while the reverse happens
with- one who gives more regard to
the views of “ Heads” and local officers. The
question whether and how far ¢ Secretariat
tyranny” has grown in recent years, is one on
which controversy has been rife, but it may be
noted that the Royal Commission on Decentra-
lisation has voted in favour of enlarg-
ing the powers of the District Officers and
enhancing their position and prestige. :
The mechanism of administrative machinery
under the Provincial Governments varies greatly
in different provinces, is often subject to changes
and is hardly ot a kind which would throw
light on the constitutional aspects of Indian
Administration. It is, however, necessary to

* Hunter’s Life of Locd Mayo, Vol. 11, pp. 2-3.
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examine a few of the general principles which
bear on the local functions of Government, and
no account of the Indian Executive Government
will be complete without adescription, however
brief, of the District Collector and a reference.
to the Local and Municipal bodies to which are
being delegated increasing duties of local
administration. These two may, therefore, be
cenveniently dealt with in the next chapter.



Local orga-
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control

CHAPTER V
DISTRICT AND LOCAL ADMINISTRATION

The Provincial and Imperial executive authori-
ties in India owe their constitution and powers
more or less directly to statutes of Parliament.
The departments of administration which carry
on the work of the central government, Provin-
cial or Imperial, depend for their authority, on
the other hand, on laws passed by the Indian
Legislatures, or administrative regulations and
organisation, hardly susceptible of general treat-
ment in an introductory study like the present.
But, while a description and study of the duties
performed by the various ministerial officers
under the Government is not of much consti-
tutional importance, the division of administra-
tive duties in general between central and local
bodies in its general outlines ought to be noted.
From the standpoint of political development,
the form of local organisation will undoubtedly
react with momentous effect on the national
character. As a recent writer * on Consti-
tutions has put ‘it, “the citizen who from
boyhood expects to take, sometime or other,
of his own free will, an active part in the ad-
ministration of local affairs, is likely to be.

*Leonard Alton, M. A., in *his Modern Constitutions’.
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found a very different citizen from the man who
may be authoritatively commanded, at the most
inconvenient juncture of affairs, to serve his
locality without remuneration, and both from
the citizen who perpetually finds himself ‘cabin-
-ed, cribb’d, confined’, by the cramping. in-
fluences of an all-pervading bureaucracy.” -
The French local administrative system has,
for instance, reduced local administrative coun-
cils to the position of more or - less consultative
bodies under the all-powerful authority of the
central government,' through ' its Prefet. The
Prussian system has, on the other hand, intro-
duced a network of committees and councils com-
posed of officials and non-officials, in"which the
former, as being the expert class, have obtained
a preponderating voice. It is the English Local
Government organization, however, which,
though full of complications, has left the largest
province for local, unpaid, un-official admini-
strative efforts. The extent to which the citizen
is actively andin a very real manner associated
with the discharge of the functions of local
administration in England is the widest till
now attained in modern states. In the United
States, the theory of popular Government is
- carried to the extremest logical limits, all local
officials being practically elected and discharg-
ing their functions, not so much under superior
administrative control as in England, as under
the provisions of laws enforceable and enforced
by courts of justice.
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.- The Indian local administrative system par-

{takes mainly of the French and the Prussian. In
f each Province, the one uniform and important
administrative unit is the district, at the head
of which is the District Collector and Magis-
trate, or Deputy Commissioner, as he is termed
in some of the Provinces. In spite of the en-
croachments which the progress of centralisa-
tion and of communications have made in his
authority, he is, in the eyes of the ordinary
people of the country, the most important
functionary of the British Administration
in India. The oft-quoted description of
the ideal Collector-Magistrate, by the late Sir

William Hunter, will bear repetition here :

* The District Officer, whether known as Collector-
Magistrate or as Deputy Commissioner, is the responsible
head of his jurisdiction. Upon his energy and personal
character depends ultimately the efficiency of our Indian
Government. His own  special duties are so
numerous and so various as to bewilder the outsider ; and
the work of his subordinates, European and Native, largely
depends upon the stimulus of his personal example. His
position has been compared to that of the French Prefet,
but such a comparison is unjust in many ways tothe Indian
District Officer. He is not 2 mere subordinate of acentral
bureau, who takes his colour from his chief and represents
the political parties or the permanent officialism of the
capital. The Indian Collector is a strongly individualised
worker in every department of rural well-being, with a
large measure of local independence and of individual
initiative. As the name of Collector-Magistrate implies
his main functions are two-fold. He is a fiscal officer,
charged with the collection of the revenue from the land
and other sources; he is also a revenue and criminal judge
both of first instance and in appeal. But his title by no
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means exhausts his multifarious duties. He does in his
smaller local sphere all that the .Home Secretary superin-
tends in England, and a great deal more, for he is the
representative of a paternal and not of a constitutional
Government. Police, Jails, Education, Municipalities, roads,
sanitation, dispensaries, the local taxation, and the imperial
revenues of his district are to him matters of daily concern.
He is expected to make himself acquainted with every
phase of the social life of the natives, and with each natural
aspect of the country, He should be a lawyer, an account-
ant, financier, and a ready writer of State papers. He
ought also to possess no mean knowlcdge'of agriculture,.
political economy, and engineering. " ® '

The purely bureaucratic character of local
government in India, as thus originally organis--
ed, has led to an inordinate amount of centrali-
ation in finance and administration, Some
decentralisation of administration and fnance
became absolutely necessary more than 30 years
ago, and the frst step in both directions was.
taken by Lord Mayo, who first clearly recognis-
ed that administrative decentralisation cannot
go very far without detriment to the well-being
of the State, unless local agency and popular co-
operation in the performance of administrative-
dutiesare resorted to. The really important step,-
however, in the direction of local self-govern-
ment was taken by Lord Ripon. The principles.
of Lord Ripon’s scheme, though often question-
ed, have now been definitely accepted by Lord:
Morley who has, in his Despatch on the Reform.
Scheme, laid "down that ¢ it is necessary to-
attempt without delay an effectual advance in the-

* The Indian Empire, p. 513.
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-direction of local self-government,” going
down to “the smallest unit viz., the village
«community—the fundamental and indestructible
unit of the social system, surviving the downfall
-of dynasty after dynasty—and to make the
-village the starting point of public life.”

It is, therefore, not of much practical value at
ipresent to discuss the existing arrangements and
-state of things in regard to local government in
1India, until the changes foreshadowed by Lord
Morleyand recommended by the Royal Comis-
-sion on Decentralisation are carried into effect.
Both Lord Ripon’s famous Resolution on Local
-self-Government and Lord Morley’s. Despatch
-are printed in the AppendiX, as they embody the
_principles on which future progress is expected
‘to be made. It may, however, be stated with
ireference to the existing system in general, that
so far as the discharge of. local administrative
functionsare concerned, the Indian-administra-
‘tive system bears resemblance to that of the
French departments with their prefels. In so far as
‘the discharge of such of the functions as have
been and are being entrusted to local and

Municipal bodies_are concerned, the system of
*Councils and Boards bears more resemblance to
the Prussian system than to the French.” As in the
Prussian system, two distinct classes of members
-sit in these local bodies—*‘ unpaid residents of
the locality and highly trained professional
-servants of the bureaucracy. As far as paossible,
«(and in India, it is hardly far enough)-matters
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of purely local interest are controlled by councils.
on which the lay members have the pre-
ponderating weight. Matters of nationakinterest

(including education and the state taxes in
Prussia, but many more matters in India) are-
more under professional control.” The German

and the French local government arrangements-
may, therefore, be usefully studied along with
the English system and with the indigenous and.
undying communal system in India, to learn.
what may be avoided and what may be adapted.
to the political needs of this country.
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CHAPTER VI

THE INDIAN LEGISLATURES—GENERAL
, FEATURES

In dealing with the powers and functions of
the executive authority in India, we began by
pointing out that it was of earlier origin than the
legislative authority, This is true in a general
sense of -all political communities, but it is
true in a special sense with reference to the
origin and growth of British Government in
India. Logically, no doubt, the making of the
law is antecedent to its execution and to
decisions as to its meaning, and the legisla-
tive power, as Judge Story put it long ago,
“is the great and overruling power in every free
government”. ~ Historically, however, it is the
decisions of disputes and the specific regulation
ot the conduct of the individuals composing the
community by its ruler or rulers, that have pre-
ceded the formulation of gencral rules to guide
the rulers and the ruled. The modern distinc-
tion of governmental functions into legislative,
executive and judicial—in which the organ re-
presenting the legislative function is regarded
as supreme and as determining the rules applied
by the judicature and carried into effect by the
executive—did not find its counterpart in the
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carlier history of communities, as Sir Henry

Maine's great works have demonstrated. ,
Even in the case of highly developed modern Legislatures

. . . . . andlaw-mak-

states, it would be a serious mistake to imagine jpg -

that the Executive organ of Government is con-

fined to the carrying- out merely of what may

be strictly termed, Executive funclions. No mat-

ter how explicitly and comprehensively laws

are made, they must of necessity leave a wide

discretionary power in the hands of the Execu-

tive. To the extent to which the Executive

exercise this discretion, they are really supple-

menting express legislation. A more modern

development of what we may call the legislative

side of Executive activity, is the power expressly

delegated to them by the legislative organ to

make rules and regulations, to determine the

details of laws to be enforced. We may even

go further and state that in the constitutions of

the most advancad nations, the legislative func-

tion which the strictly legislative organ of

Government exercises, is not that of law-making,

but only that of law-sanctioning. In those

countries, like England, in which the Parlia-

ment has developed into what the late Professor

Seeley calied a Government-making organ, it

entrusts most of the work of law-making to the

Executive in office. For instance, in England,

it is the Cabinet. that really makes the laws;

Parliament, however much it may amend,

or turn them out of shape, only sanctions

them. As one writer on Political Science
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has put it : ““It is true that all the work of law-
,‘making is done in Parliament, but it is mislead-

{ing at the present day to speak of Parliament as

Origin of
Indian Legis-
latures

the legislative body in contradistinction to the

Cabinet, which is called the Executive, because it

leads us to forget that the course of legislation:
(except in Norway) is habitually regulated by

the Cabinet through its influence over its sup-

porters in Parliament.” *

- If such is the case with the most highly

developed constitutions in the world, it need:
not be wondered at that the Executive in India.

are possessed of large legislative powers. In

fact, it was originally the Executive that

was empowered “to make regulations and

ordinances,” for the good government of the:

factories or .territories at first acquired in

India, “so as they be not repugnant to the:

laws and customs of the United Kingdom.”

The earlier charters and the later statutes up to-
1853, vested both the executive and legislative-
functions in- the same body of individu--
als. The power of making regulations thus.

vested wasin character the same asthat which

the Executive is invested with by modern statutes..
The only laws, properly so called, which the-
Governors and the Governor-General and their
Councils in their Executive, as well as in their
legislative, capacity, were subject to, were the:
laws of the Parliament in England. The legis-
lative and legal sovereignty of Parliament was,

* Hammond'’s ¢* Comparative Politics' pp. 407, 408,
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as it still is, the only theoretical and legal safe-
guard against the executive becoming a law
unto thcemselves.

But the power of ‘regulation-making in- Indla
gradually grew as the territories of the British
rulers increased, and the need for Indian legis-
lation in India itself became imminent. Thus,
the exccutive function became early differen-
tiated from the legislative function even when
both were vested originally in the\ same body or
bodies. It was in 1833 that, along with the
appointment of 2a Law Member to the Governor-
General's Council, Parliament declared that
the laws of the Governor-General’s Council were
“to have the effect of Acts of Parliament.” With
the addition, in 1853, of additional members to
the Council - when sitting for the -purpose of
making laws and ‘regulations, law-making:be-
came a distinct branch of the work of Govern-
ment in India, and laws, strictly regarded as
rules enforceable by the Courts and to be
carried out by the executive, came into
eXistence, admirably codified and enacted.

The character and constitution of the Indian
legislatures are distinct from analogous  insti-
tutions elsewhere. They have therefore to be
carefully noted. We have already seen 'that the
Indian Constitution is really a creature of the
British Parliament. That is itself one ‘mark of
the subordinate character of the Indian legisla-
tures. The body or organ-in the ‘Indian Consti-
tution -which enacts laws is legally the same as

6
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‘the body which administers the State. In
lother words, there is only one body, »iz., the
rGovernor-General in Council—or the Governor
in Council—which is both the Executive and the
Legislature in India.- The Executive organ of
‘the State expands itself by means of additional
members into the legislative organ. Modern law-
making, as has been pointed out already, is
‘now-a-days done only by the Executive. The
Jegislative organ confines its legislative functions
-only to the giving or refusing of assent to the
laws made by the Executive. This practice
obtains in India also, though it would be
.eroneous to traceits origin in I1ndia to the same
process of development as in Western countries
with' representative institutions. It does not
need proof, therefore, to see that so long as the
Legisiative Councils in India maintained an
-official majority, the Executive did not only
make laws, but sanctioned them also. Hence the
‘anomaly to the student of modern constitutions
that, in a constitution which is every day being
‘more closely approximated to Western represen-
- tative institutions, the legislative organ is really
" =subordinated to the Executive. This fact may or
" may not be a defect One organin every State
~has to be' superior to all others in order that
stability and ‘strength may be secured. The
legislative organ in a State will not be fit for
this superior position till it is sufficiently develop-
<d to make and unmake Governments. The
-Indian Constitution is baséd on the assumption
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that'India has of necessity to wait a consider-
able time before she can claim that her Legis-
lative Councils sbould possess the power .of
deciding who shall be the Executive.

These are such marked features of the Indian Indian
‘Constitution that Mr, Cowell in his “Courts and éﬁﬂiﬁ:{’:g’l
Legislative Authorities in India” regards even of advice
the Councils—enlarged under the Act of 1892,
by the addition of some practically elected re-
preseniatives of the people,—as ¢ mere com:-
mittees for the purpose ' of making ' laws,
committees by means of - which the Executive
Government obtains advice and assistance, and
the public derive the advantage of full publicity
being ensured at every stage of thelaw-making
process.” “ Although the Government enacts the
laws through its Council,” he observes, “yet the
public has . a right to make itself heard and the
Executive is bound to defend its legislation.

And when the laws are made, the Executive is
as much bound by them as the public, and the
duty of enforcing them belongs to the Courts ‘of
Justice. Such laws are in reality the orders of
‘Government, but they are made in a manner
‘which ensures publicity and discussion, and are
enforced by the Courts and not by the Execu-
tive.” - 1t does not follow from this that the execu-
tive authority in Indiais constitutionally irrespon-
sible to any legislative authority, but only thatits
responsibility is not to the Indian Legislatures.
This matter has been made clear in Lord Morley’s
Reform Despatch. ¢ 1t is an essential condition
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of the reform policy, ” wrote Lord Morley, * that
;the Imperial Supremacy shall, in no degree, be
{compromised. ‘1 must, therefore, regard it as
essential that your Excellency’s Council, in
its legislative, as well asinits executive, cha-
racter should continue to be so constituted, as to
. ensure its constant and uninterrupted power to
fulfil the constitutional obligations that it owes
and must always owe, to His Majesty’s Govern-
ment and to the Imperial Paliament.”” The exe-
.cutive authority in India is thus constitutionally
regarded only as a subordinate agency of: His
Majesty’s Government and by that very: fact
responsible to the legislative authority ‘of the
Imperial Parliament, and not to that -of the
-Indian Legislatures which are themselves sub-
ject to the same authority, deriving their very
-constitution and functions from its enactments.
This theory of the responsibility of the Indian
-Executive and of the Indian Secretary of State,
to Parliament means however, in.practice, as we
-have seen in Chapters ‘I and 11, but little useful
-or effective control over them, and the manner
-in which the legislatures have been constituted
-and are likely to be constituted even under the
Indian Councils Act of this year, has but streng-
-thened the practically absolute power of the
Government of India. The chief characteristic,
therefore, which ought to be noted with refer-
ence to the Indian Legislatures is the independ-
ence ‘of the Executive towards them, cou-
pled with the power which ‘the latter possesses
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of virtually controlling them and' reducing
them, in the words of Mr. Cowell, to mere com--
mittees of advice. This state of things has not

been allered under the new Reform scheme of

Lord Morley, as will be seen presently. In fact,
the relationship of the Executive to the Legisla-

tures in India is not what has been described as
that of “ a parliamentary executive,” as in the
Self-Governing Colonies, but that of a “ non-

parliamentary executive,” virtually capable of

controlling the legislatures. Hence .we arrive:
at the same result which we referred - to

in a former chapter as deducible from the

constitutional position of the executive authori- -
ty in India viz., that there is no constitutional®
arrangement by which the Executive is or could
be made responsible to the people of the country

or to the Legislatures in which the people are

to some extent- represented.

It follows from what has been . stated - above Non-
that the Indian Legislatures are, according to {pyceotoris.
-constitutional theory, strictly non-sovereign tics of Indian.
law-making bodies ; and it becomes necessary. Legislatares
to note the characteristics flowing therefrom,
before proceeding to discuss their constitution
and functions. Thg general = characteristics of
such bodies are, according to Professor Dicey:—
first, the existence of laws affecting their con-
stitution which such bodies must obeyand can-
not change; hence, secondly, the formation of
a marked distinction between ordinary laws and -
fundamental laws ; and lastly, the existence of a.
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person or persons, judicial or otherwise, having
authority to pronounce upon the validity or
constitutionality of laws passed by such law-
making bodies. Each of these three character-
istics is noticeable with reference to the Indian
Legislatures, Provincial and Imperial. Although
the Council of the Governor-General can pass
laws as important as any Acts passed by the
British Parliament, the authority of the Council
in the way of law-making is completely subor-
dinate to, and dependent upon, the Acts of
Parliament which constituted the Legislatures.
The legislative powers of the Indian Councils
arise from definite Parliamentary enact-
ments, the chief of which will be found
printed in the Appendix. They form what
might be termed the ‘constituent’ laws of the
Indian Government. In the next place, the
Indian Councils are also non-sovereign in that
.: they are bound by a large number of regulations
and rules which the Executive is empowered to-
frame under the ¢ constituent ’ statutes above-
mentioned, which cannot be changed by the
Indian legislative bodies themselves, but which
can be changed only by the Executive Govern-.
ment or by the sunerior power of  the
Imperial Parliament. If we for a moment
turn to these regulations and rules and observe
what they provide for, it will be seen, as has
been pointed out in the previous paragraphs,
that the Executive has been invested with very
lJarge powers in framing not only the constitu-~
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tion—fixing the franchise and the qualifications
of representatives and so forth—but also in pres-
cribing the functions and the authority exerci-
sable by the Councils themselves. This
aspect of the matter will, however, be presently
discussed in connection with the more detailed
consideration of the constitution and ‘the func-
tions of the Councils. It is sufficient to note
here that not only the Acts which “created the
Councils, but also the rules and regulations
framed by the Executive under the sanc-
tion of these Acts for:the constitution and
working of the Councils, could- not be
changed by the Councils themselves. Again,
the powers of the  Councils as to law-
making proper are also specifically restricted by:
the rules as wellasby the statutes. Thus, the
Governor-General in Council - has no power of"
making laws which may affect the authority of:
Parliament or any partof the unwritten laws or
constitution of the United ' Kingdom whereon
may depend in any degree the allegiance of any
person to the Crown of the United Kingdom or
the Sovereignty or dominion of the Crown over.
any part of India or any of certain specified
statutes of the British Parliament applicable to
this country. Lastly, the Courts in British
India are constitutionally vested with the
power of pronouncing upon the validity or
conshtutxonahty of laws passed by the lndlan
Councils. R -
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CAPTER VII

THE INDIAN LEGISLATURES—
_ THEIR CONSTITUTION

We . now procecd to describe brie/ﬂy the
constitution of the various legislatures, Imperial
and Provincial. The Imperial Legislative
Council and the Legislative Councils of
Madras and Bombay are, in legal theory,
but expansions of their Executive Councils
by the presence of additional members nomi-
nated or elected, for the purpose of making
laws and regulations. The Legislative Councils
of the Lieutenant-Governors of East Bengal,
the United Provinces, the Punjab and Burmah
have been separately constituted under statutory
powers vested in the Governor-General. It is a,
curious fact to note in this connection that sub-
sequent to the passing - of the Indian Councils
Act of 1861, no new Lieutenant-Governorships
could be created without Legislative Councils
accompanying them. In fact, the power to
to constitute the latter under the Act seems to
be derivable from the former.

In reference to all these Councils, it is neces-
sary to note that their constitution consists of
two elements, the official and the non-official,
and that they are recruited both by nomination
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and by election. While the Government,
Imperial or Provincial as the case may be, is on.
its part empowered to nominate additional mem-.
bers to the Councils from officials and non-
officials alike, the . constituencies or electorates
are on their partempowered to elect members to
these Councils who may be officials or non-
officials. In practice, however, officials are not

usually elected, as this would virtually be equiva-

lent to losing the right of election anc represen-
tation on the part of the electors electing them.
The particulars in regard to the formation
of these Councils will appear from the Regu-
lations " and the Despatches of the Govern-
ment of India published in the Appendix, and it
is not proposed to repeat them here. A few facts
bearing on their constitution may, however, be
drawn attention to, to show their main charac-
teristics. g

The first among these is the proportion
between the official and the non-official mem-
bers in the Councils. Under the new scheme
of Lord Morley, it has been settled as essential
that the official majority in the Viceroy’s Coun-
«cil should be retained, in order “to enable the
‘Government of India to discharge the constitu-
tional obligations which it owes to His Majesty’s
Government and the lmperial Parliament.”” The
principle of a standing official majority is,
however, dispensed within the case of all

Their
proportion
in the several
Councils

[

Provincial Legislatures, but the proportion

which this majority bears to the official minority
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varies in different provinces, according to the
.view the executive head of each has taken of
f its necessities. The Bengal Government, it will
be seen, has consented to work with the largest,
while that of Madras has provided its Council
with the smallest, non-official majority.

This scheme of official and non-official majo-
rities has been based upon what has been
deemed to be a legitimate constitutional under-
standing, that official members are bound to vote
with the Government on all Government
measures. There does not, however, seem to be
any statutory warrant for this rule or any war-
rant under the Rules and Regulations framed
under the Councils Acts. The understanding,
however, _has been a somewhat anomalous
growth in Indian constitutional develnpment.
The position taken by the Government in this
matter appears to be this. In respect of all mea-
sures of legislation introduced by the Executive
Government, the Governor-General and the
Members of the Executive Council—either
in accordance with the decision at which they
may have previously arrived, as embodied in the
Bill or in pursuance of the instructions and direc-
tions of the Secretary of State, which they are
bound to carry out—introduce a Bill into the
Council as a ‘Government measure’. In-either
case, the Ordinary or Executive Members of
the Council find themselves bound to vote
in favour of the measure they have introduced,
and .against any alterations ~or amendments
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thereto, if they are not in- conformity with the-
plans of the Government. In 'the former case;’
their vote is based upon their convictions, and-
in the latter case, their vote is based upon the-
mandate of the Secretary of State which they are:
bound to have,carried out through the Council.:
The position in this respect was well explained
by the Marquis of Lansdowne in a speech-
which he made in the Legislative Council on
the 27th December 1894, when he defended the:
position taken by himself and the other Mem-
bers of his Executive Council in supporting the:
Cotton Duties Bill in pursuance of a mandate
from the Secretary of State, and against their

own previously expressed views. He said :— '
“ So far as the individual action of my colleagues and.
myself is concerned, Sir Henry Brackenbury, in the dlscus-.
sions on {he last Tanff Bill, and again to-day, has said that.
we are bound to obey the orders given by the proper and.
constitutional authority. But, for my part, I *do not think
that exhausts the question. It is claimed that members.
must be free to speak and vote in this Council for the mea--
sure they honestly think best. I can accept that proposition
only with the qualification that they duly recognise the-
responsibility under which they exercise their rights
in this Council. Only in an entirely irresponsible-
body can members act entirely as their inclination.
leads them. In every 'legislative body a man must
sit, unless he has an hereditary right, by what in
modern parlance is called a mandate, and that mandate-
must be given by some authority. I need not remind you-
that, in a Parliament, a man is not free to act exactly as.
he pleases ; he is distinctly subject to the mandate he has-
received from his constituents ; and practice has shown
that even this is not sufficient, but that to make Parliamen-
tary government effective it hasbeen necessary to intreduce-
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party management ; and the bonds of party, in the present:
day, certainly show no sign of being relaxed. Here we have
no election and 1 am glad to say no party, but every man
who sits here sits by the authority and sanction of Parlia-
ment and to say that he can refuse to obey the decisions
of Parliament would be absurd. But that is not all. Parlia-
ment has provided for the government of the Indian
Empire. The British Raj can be providea for in no other
way. Parliament has allotted his proper place to the
Viceroy, as the head of the Executive in India, and it has
given him a Council for the purpose- of making laws and
regulations which cannot have powers in which he does’
not share. But the Viceroy admittedly is not invested
with supreme authority, but, as I understand, it is by dis-'
tinct enactment entrusted to the Secretary of State and his
Council ; and to speak of this Council as supreme, if that
means that it has independent and unfettered authority—is
to say what is not the fact.
“I "speak with some deference, after what fell
from the Hon’ble Sir Griffith Evans ; but, with all
‘respect for “his legal authority, I think that he is
not correct in the view Letook that a member of this Coun-
cil is unfettered in the vote he gives here, or that he could
¢ hand over his responsibility * to the Secretary of State. I
am inclined to think that the Hon’ble Mr. Mehta took-a
more correct view of the matter when he said that he
would leave the responsibility with the Secretary of State,
because the responsibility which the Secretary of State:
would exercise would be the responsibility which: belongs
to him.”
Position of If the Viceroy and the Members of his Exe-
other oficial cutive Council could be brought down to  the
position which the Marquis of Lansdowne
admitted was the net result of the constitutional
arrangements of the Government of India, it
follows, as a further extension of the very same
theory, that additional members nominated by

the Government from - among ifs subordinate



THE - INDIAN - LEGISLATURES ‘93

officials are bound to vote, on all * Government
measures,” in accordance with the declared in-
tentions or policy of the Government, in respect
of every matter on which they are called upon
to vote. In the words of Sir James Westland,
spoken in the debate above cited, ¢ if the ques-
tion before the Council is a * Government ques-
tion’, the Government will, on the reasons and-
principles explamed exercise the whole of its
voting power.”

The effect of- this state of things is to alter The positiom
the actual position originally assigned to the ﬁf,t::mmes
Legislative Councils in the Constitution, in all altered in
cases where the Government has an -official consequences
majority or a majority which it can create,
control, or influence. Protests have now and
again been made both in and out of the Councils
as to thissomewhat demoralising state of things.

Sir Griffith Evans and Sir P. M. Mehta adverted
to this during the debates in the Legislative
Council in 1894 and, in the Madras Presidency,
the late Sir V. Bhashyam Iyengar, the distin-
guished jurist, submitted a strongly worded
minute against this procedure, last year, when
giving his opinion 1n regard to the new
Reform scheme. ‘“We should be careful,” said
Sir Grifith Evans in the Viceregal Legislative
Council, “to maintain the position assigned to
us in the Constitution and not to abdicate our
functions or allow the Executive to make laws
when we only register them., The Secretaryof
State and the Executive Council have no legis--
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lative powers and cannot be allowed to usurp
“them.” Sir P.M. Mehta considered the position of
‘the ordinary Members of Council to be different
from that of the additional official members of
Council and claimed that these had, for their
part, more freedom of action.  This, how-
ever, Sir James Westland did not concede in
respect of what he termed ‘Government ques-
tions.” Sir V. Bhashyam Iyengar’s opinion
is entitled to the greatest weight on this subject,
as he has occupied the position df both an official
and a non-official member of the Legislative
Council and as he could by no means be consi-
dered to be biased against the Executive Govern-
ment. The text of it appears in a note at the
end of thischapterand is well worth persual by
students of Indian constitutional history.

The enforcement of an understanding
to theeffect above referred to, with respect
to the official - Members of the Legisla-
tive Councils, is very different- from that which
prevails under the party system in England, and
is much worse in its consequences. In England,
the Party Whips insist. on Members of Parlia-
‘ment voting with or against the Government
according to the party to which they belong, in
‘tespect of all measures irrespective of their indi-
‘vidual opinions. The ultimate sanction for this is
‘the power of the constituencies to compel the
Member morally to support the Government
whom they desire to keep in power, or the
Opposition with whom they side. The Govern-
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ment and the Opposition in turn, rest and
count on the support of the constituencies.
But, while in the case of Members of Parlia-
ment, the submission to the Whip is purely
voluntary and based on considerations of ex-
pendiency and party politics, thevoting to order
of the official Members in the Indian Legislative
Councils, is based upon the official authority exer-
cised by a superior over a subordinate in the
public. service, which virtually gives power to
the former to materially alter the legal character
and position of the Legislative Councils and
their Members. , AR
Such being the position of the Legislativg No qualifi-
Councils, we may next consider the qualifica- f,f;g{;fa{;’;
tions necessary for the Legislative Councillors, Councillors
Provincial and Imperial. In regard to the
Members nominated by the Government, no
specific qualification is prescribed under the Acts
or the Regulations. It does not seemto be even
necessary that the nominees should be literate
in English; for, we find that among the rules of
business provision is made for having bills or their
purport to be translated in Hindustani or other
local vernaculars for the use of Members unac-
quainted with English, and also provision for one
Member to speak at the requestand on behalf of
another Member who is unable to express him-
self in English. Such contingencies are, of course,
of rare occurrence. It is also to be noticed that
the Rules and Regulations now framed under the
Indian Councils Act, 1909, prescribing the qua-
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lifications of Members, are applicable only to-
- those elected by the constituents and not to those:
| nominated by the Government. It, therefore,
seems to be open to the Government, theoreti-
cally at least, to nominate to the Council per-
sons who may be ineligible to be elected under
the Regulations for any of the constituencies,such

as bankrupts or convicted persons or athers.
Qualifications The qualificalions and disqualifications of
335i%i§’;ﬁons'Members elected by the constituencies are, how-
of elected ever, prescribed in great detail under the new
Councillors ‘Regulations. In the first place, there are certain
general categories of disqualification. Aliens,
females, lunatics, minors, bankrupts, -dismissed
public servants, convicted persons, persons
debarred from practice as lawyers and, lastly,
‘persons who ‘ have been declared by the Govern-
‘ment to be of such reputation and antecedents
‘that their election would, in the opinion of the
'Government, be contrary to public interests,”—
-are disqualified from being elected. In the next
place, any person who isto be elected by any
‘constituency should, except'in one important
“instance, himself belong to the constituency
-as a voter entitled to elect the candidate of that
“constituency. He must, in order to be elected,
be also duly nominated under the rules in force
for each constituency and he must be duly
-elected according to such rules. Some of the
" disqualifications can be relieved against by the
Executive Government, but others, from the
nature of things, could not be so relieved against.
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The term of office of Legislative Councillors is,
as a rule, three years in the case of all elected
candidatzs and three years or less in the case of
members nominated by Government, Every
member elected or nominated is to take the
oath of allegiance before taking his seat. These,
in brief, are the general qualifications necessary
for the members of the Councils. Special
qualifications are prescribed for special elector-
ates, but these arise more from the nature of
the constituencies which they represent than
from the qualifications pertaining to the candi-
dates themselves. B

The constituencies which are to elect gomplicatea
membersto the Legislative Councilsin pursuance constituen-
of the new Rules and Regulations are not so “°°
much electoral areas as electoral groups, so
framed as to secure a certain proportion of re-
presentation of classes, interestsand areas, and
for this purpose the power of nomination
is also intended to be nsed to supplement the
elections. It is hardly possible to bring under
any systematic treatment, from a constitutional
standpoint, these various sschedules’ of electoral
arrangements, but readers of this book may
be referred to the whole scheme as sum-
marised from the Despatches, Resoultions
and Regulations which we publish in the
Appendix. It may be mentioned, however,
that, while the object and evident desire of the
whole scheme is to secure some amount of real
representation of the wishes and intentions of the

7
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varied classes of the populationin;the country,
it is doubtful whether the complicated machi-
nery coupled with the intricate manner
in which the electoral groups intersect each
other and alsg divide themselves off one from
another, islikely to work as smoothly as its
authors expect it to do. One is reminded of the
complicated and chaotic state to which the
‘electoral arrangements in England became re-
duced at theend of the eighteenth century by
the variety and antiquity of th¢ franchise,
which led subsequently tothe famous Reform
Bill of 1832. It may also be printed out
that the power of enquring into and decid-
ing the validity of disputed elections, disqualifi-
<cations of voters and candidates—involving
questions of title to property under the personal
law of each Hindu, Mahomedan, Malabar or -
other, and the assessment of their rental
values and so forth—is vested in the Executive
‘Government, and not’ jn the Courts, at the
instance ot the legislature itself, as in England.
It is hardly possible to exaggerate the
burden which this might increasingly throw
-on its shoulders as time advances. To quote
-a remarkable petition which was presented to
the House of Commons in the last decade of
the eighteenth century on an analogous state of
things :— '

‘ Your honourable House is but too well acquainted with
‘the tedious, intricate, and expensive scenes of litigation
which have been brought before you in attempting to settle
thelegal import of the numerous distinctions which perplex
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and confound the present rights of voting. How many
months of your valuable time have been wasted in listen-~
ing to the wrangling of lawyers upon the various species of
burgage-hold, leasehold and freehold. How many com- .
mittees have been occupied in investigating the nature of
scot and lot, potwallopers, commonalty, populacy, resiant
inhabitants, and inhabitants at large. What. Jabours and
research have been employed in endeavouring to ascertain
the legal claim of boroughmen, eldermen, portmen, select
men, burgesses, and councilinen ; and what confusion 'ha_sv
arisen from the complicated operation of clashing charters
from freemen, resident and non-resident, and from -the
different modes of obtaining the freedom of corporations-
by birth, by servitudes, by marriage, by redemphon, by
election, and by purchase,”

It has also to beremembered that the franchise
inrespect of the constituencies or electoral groups
above referred to, is distributed in as unsymmetri-
caland uneven a mannerasthe conditionsof the
country and its people are deemed to demand,
so as to secure the proper representative - ele-
ments in the Councils, and in proper proportions-
Generally speaking, the franchise now conferred
may be divided into three main classes : that of
the normal territorial electorates, that of the ele:-
torate composed of the landed interest,and that
of the electorate composed of the Mahomedan
population whose political importance, it has
been decided, requires special representation in
excess of their numericalstrength. The franchise
is also bestowed to a more limited extent on certain
other special interests, such as those of European
and Indian commerce, the planting, juteand other
special industries. The proportion in which
representation is given to all these interests and*
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classes is not in accordance with either their
numerical strength or their proprietary interests.
I Reasons of political importance, special minor-
‘ity representation and similar considerations
have been set out in the whole scheme as
having guided the Government in arriving at
its decisions as to the numbers of seats to be
allotted to each.  The consequence has been
that, from a theoretical point of view at any
rate some electorates have double and some-
times treble representation in the different
constituencies to which they belong. ,

- It is, however, not profitable to discuss the
whole scheme at its inceptionas it were, at the

- aver-powerful hresent moment.. It has moreover to be remem-

"bered that, after all, the elective element is only
one and by no means an over-powerful element
in the Legislative Councils, Provincial or
‘Imperial. Even in regard to the territorial
electorates, the franchise is bestowed on a fairly
-high class of citizens, namely, members of Taluq
and District Boards and of Municipalities, a
large  proportion of whom  the Executive
.Government nominates. Again, though the
mode of " election is based more or less upon the
~Ballot Act in England, still the power of decid-
"ing contested elections is vested in the Execu-
tive Government and not either 'in the Legisla-
tive Councils or the Courts as was and
now is, the practice in E£ngland. Besides,
the powers of. the - Councillors themselves
in - legislation and in administration, even
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under the new scheme, are strictly limited.
Experience might perhaps show that the power
of consolidation of the Indian peoples is
stronger than the tendency to isolation and
differentiation, on the existence of which the
Government has had to base its scheme. But
to the student of politics, the present experiment
will be from many points of view an extremely
interesting one to watch.

Note
[Ex{act Jrom a Note by Sir V. Bhakyam Aiyangar on the
proposed enlargement of the Legislative Councils and «¢sla-
blishment of Imperial and Provincial Advisory Councils,
submitted o the Government in 1908.] :
* Both under the Indian Councils Act of 1861 a.nd under
the Indian Councils Act of 1832, the Governor-General .
in Council and the Governors in Council of Fort St. George
and Bombay, in exercising the power of making laws and
regulations vested in such Councils, repectively, are to
consist not only of the Governor-General, the Governor of
Fort St. George or the Governor of Bombay as the case
may be and the ordinary members of his Council but also
of certain additional members whether in the service
of the Crown in India or not, the minimum -and the
maximum numbers of such additional members having
been wuriginally prescribed by the - Act of 1861
and since raised by the Act of 1892, The functions
of a Government are both execative and legislative
and the power of making laws and regulations is
no less an important function of Government than its
executive functions, and the fundamental principle of the
British Indian constitution is, that the Indian Government
in expressing its important function of legislation should
consist not vnly of the individualsin whom the executive
functions of Government are vested but of a certain number
of additional inaividuals who, - in so far as the passing to
aws and regulations is concerned; form as much 3 com~ .
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ponent part of Government as the former body of indivi-

duals, The only difference between ordinary ‘'members

and the additional members is that the former form a com-

!ponent part of Government not only when the Govern-

imcn,t is discharging its legislative functions, but also when
the. Government is engaged in discharging its executive
functions, whereas the additional members form a com-
ponent part of Government only when,the Government is
engaged in exercising its legislative jurisdiction. It is
tberefore opposed to the very constitution of Indian
Government that at meetings of the Council for the
purpose of making laws and regulations, the individuals
composing the executive Government should be regarded,
or that they should assert themselves, as the Government,
or as a component part of the Council, separate and distinct
from the additional members of the Council,

Up to 1834, the executive and legislative functions of
each province were vested in one and the same body of
individuals constituting the respective Governments and by
3 and 4 William IV, Chapter 85,the Governments of Madras'
and Bombay were substantially divested of their legislative
functions and the Governor-General and his Councillorg
were empowered as the central legislative authority to
legislate for the whole of British India, the duty of one of
such Councillors, namely, the fourth ordinary member,
being confined entirely to the subject of legislation with no
power to sit or vote except at meetings for the purpose of
making laws and regulations.

» Thus for the first time the principle was intro-
duced enlarging the Council of the Governor-Gene-
ral by the addition of a member, a paid official, who
formed a part of Government for purposes of
making laws and regulations only. This principle was
further developed by 16 and 17 Vic., Ch. 95, by which, the
Chi ef Justice and a Puisne Judge of the Supreme Court of
Calcutta, as well as four official representative members
chosen by the Governments of Bengal, Madras, Bombay
and the North-Western Provinces formed additional
members of the Governor-General’s Council for the pur-

. pose of making laws and regulations only, and the fourth

.
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ordinary member of the Governor-General’s Council was,
like the other ordinary members, given a right to sit and

vote at executive meetings. Under the Indian Councils Act
of 1861, legislative powers were restored to the provincial
Governments and it was provided that for the purpose of
making laws and regulations the Councils of the Governor-
General, as well as of the Governors of Madras and Bom-
bay were to be re-inforced by the appointment of certain
additional members, officials and non-officials. It will thus
be seen that from 1833 to 1853 there was one additional
official member in the Governor-General's ‘Council and
from 1833 to 1861 there were six additional members in

that Council, who were all official; suchadditional members
were undoubtedly, for purposes of legislation, as much a
part of Government as the ordinary members of the

Council, and it was only under the Indian Councils Act

of 1361 tbat provision was made for the appointment.;';s
additional members of non-official persons also, and under
the Indian Councils Act of 1892 not only was the number of
additional members increased, but provision was also made

for the introduction of an elective or quasi-elective principle
in the nomination of such additional members. But the
introduction into the Council of non-official members either
by direct nomination, or by election under statutory

rules subject to the approval of the Governor-General
or Governor as the case may be, canlin no way affect the
constitutional aspect of the question namely, that all
additional members, whether official or mnon-official,
whether nominated or elected, are the colleagues of the
Governor-General or the Governor and of the ordinary
members of his Council and as such form a component
part of the Government in the exercise of its legislative
functions, and there is nothing in either of the said statutes
affecting the status of the Legislative Council as the
Government for the purpose of making laws and regulations.

Another cardinal principle of the constitution is that not
less than one-half of the persons nominated as additional
members of the Council including the Advocate-General
for the time being shall be non-official persons and that the
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seat in Council of a non-official member accepting office
under Government should be vacated on sach acceptance,
there being however no corresponding provision that an
lofficial additional member vacates his seat on ceasing to be
ran official. Notwithstandiag the provision of the law that
not less than one-half ot the additional members shall be
non-official persons, it is no doubt possible for the
Governor-General or the Governor as the case may be, to
secure, as has almost invariably been the practice, an
official numerical majocrity in the composition of the
Council by appointing only the minimum proportion
prescribed by law of additional non-official members,
with the result that an official majority can be ensured by
reckoning upon the additional official members voting
with the ordinary members of the Council. The principle
however, of the constitution is not that there need be a
“ numerical official majority " in the Council as now
proposed, but that the numerical majority may be on the
side of non-official members. So far as the relative pro-
portion of non-officials to officials is prescribed by law, it
is as already stated that the number of nomn-official
additional members should be at least one-halt of the
additional members. I may also beg leave toagszrt em-
phatically that the notion of an official majority in the
Legislative Council, or the notion that the additional
official members should vote with the ordinary members
of the Council or that the ordinary members of the Council
and the President should vote alike,-is entirely opposed
to the fundamental principles of the constitation
as stated above, namely, that so far as legislation
is concerned, the Government consists of the Gover-
nor- General or Governor, his ordinary wembers
and the additional members whether nominated by
him or elected, subject to his approval, and all form but
one component and indivisible part of Government for the
purpose of making laws and regulations : and the division
of this body into the Executive Government supported by
an official majority and a non-official minority carrespond-
ing to an opposition to Government is the introduaction of
a principle which, in British India, is as unconstitutional as
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it would be mischievous in the result.- Until the enlarge-
ment of, and the introduction of a quasi-elective principle
into, the Indian Legislative Councils by the Indian
Councils Act of 1892, the fundamental principle of the
constitution as settled by the Indian Councils Act of 1861
was not departed from, the official and the non-official
members of the Councils co-operating as' menbers of one
body and there was no feeling that the non-offizial mem-
bers were in the opposition or that the official members
should vote together any more than they should
in executive or other matters outside the Legislative
Council. Neither when the Legislative Council and
the Executive Council were identical, nor, later on
when the Governor-General's Council was for the purpose
©of making laws and regulations reinforced by the addition
of certain official members only, was there or could have
been any theory or notion that all the individuals composing
the Council should vote unanimously on every measure
before it. A reference to the reports in the official gazette
of the proceedings of the Legislative Councils as constituted
under the Councils Act of 1861, anl especially to the
proceedings of the Viceregal Legislature would show
that, when divisions in the Councils were recorded, it was
by no ineans unusual that official members were as much
divided among themselves as the non-otficials were,
If, in the deliberations of the Executive Council or of the
Board of Revenue, the members are expected to, and do in
fact, express and assert their individual viewsif they are
unable fo agree after consultation and discussion,
it seems strange that in deliberations on legislative
measures at meetings of the Legislative Council a
different theory or practice should prevail by reason of
the enlargement of the Council aad the presence therein
of elected members and that officials should all vote to-
gether irrespective of their individual, deliberate and mature
opiniuns. According to the principle of the constitqtion
of the Legislative Councils in India, thereis no difference
between official and non-official members, and it is
because of the importance attached to the Legislative.
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function of Government that in addition to the ordinary
.members a certain number of additional members are
associated with the Governor-General or Governor and the
fpolicy of the Act isthat legislative measures should be
'publicly discussed and passed at meetings of such bodies in
accordance with the views of the majority and itis a dis-
tinct violation of this principle that under the sanction of
an unwritten law atheory should prevail and assert itself
that officials should all vote solidly irrespective of tbeir
convictions and vpinions and that non-official members,and
the elected members, in particular, should be regarded
and treated as being in the opposition to Government.
Though in regard to unessential matters where there is a
diference of opinion, it is a matter of comparative
indifference if all the officials should vote together by their
deferring to the judgment of the ordinary member in
charge of the Bill, yet in controversial matters affecting
tbe principles of the Bill, it will be a distinct violation of
the constitutional principle that they should do so. ;1 do no
at all consider this matter from the standpoint of the moral
philosopher but purely from the standpoint of an Indian
‘constitational lawyer and politician w20 is convinced of
the wisdom of the constitutional principle in question and
aporehends the evil political consequences of ignoring this.
principle and substituting therefor the principle of a stand-
ing official majority accompanisd by the creation in the
Council of an irresponsible opposition. Such has been the
unfortunate and unexpected result of the operation of the
Indian Councils Act of 1892 and it is a matter for extreme
regret that the Government of India should now explicitly
declare in writing that “they consider it essential
that the Government sheuld always be able to reckon on a
numerical majority and that this majority should be strong
enough to be independent of the minor 8uctuations that
may be caused by the occasional absence of an official
member. The principle of a standing majority is accepted
by the Government as an entirely legitimate and necessary
consequence of the pature of the paramount power in
India, and so far as they know it has never been disputed
by any section of Indian opinon, that does not dispute the
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legitimacy of the paramount power itself.” Thatis not an
open question and if two men are not able to . wield one
sceptre it is idle to dissemble that fact in constracting poli-
tical machinery. 1 am however not sorprised at this and
nothing can be a greater condemnation, by the highest
authority in India, of the practical working of the Indian
Councils Act of 1892 than that it should publicly declare
that the legislative function of Government caanot be safely
and satisfactorily discharged unless a standing and
decisive majority of official votes in the Council can
always be reckoned upon. This necessarily implies.
not only that there should be a numerical official majority
in the Council, but that they should all vote together. I
was a member of the local Legislative Council for several
years prior to 1892 and for several years subsequent there-
to, and my humble opinion is that the working of the en-
larged Legislative Council has by no means been satisfac-
tory in a political point of view. An opposition has un-
conscivusly been created and the relations between the-
official members and the non-official members and in
particular the elected members are far from being cordial.
There is no doubt that legislative measures are:
debated upon and criticised more ably and freely
by the non-official members than was the case prior
to 1892, but so far as official members are concerned,
though their number has been increased, fewer of
them take part in debates and the theory, unwritten
though it be, that they should all vote solidly with the
ordinary member of Council in charge of the Bill has a most.
demoralising effect. As a general rule, with the exception of
one or occasionally two official members who actively assist:
the member in charge, the other official members pay little-
or no attention to the debates in Couancil and when
meetings of the Council are sometimes protracted, they
attend the Council much to the detciment of their other
duties. Of course, if the theory is that an official member
is to vote with the member in charge of the Bill and not
according to the opinion which he may form by attending
to and following the debate, it is no matter for surprise,.
that instead of paying close attention to the debates im
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Council he should, while the debateis going on, prefer to
attend to his own office work.- Since the enlargement of
‘the Legislative Councils in 1892 there has been a prepon-
derance of leading vakils amongst the non-officials who, by

eir training at the bar, have a decided advantage over
their official colleagues, most of whom belong to the Indian
Civil Service the members of which have proved themselves
remarkably successful as administrators by reason of
the fact that their policy hitherto has been one of
-decisive action and discreet silence while their official train-
ing is not such as to qualify them to make extempore
:speeches or to meet debates in Council.”



CHAPTER VIII

THE INDIAN LEGISLATURES—(confinued)
THEIR LEGISLATIVE FUNCTIONS

From what has been said in the previous Legislative-
chapter, it will have been perceived that the ‘:i‘:,‘:’f\‘;‘s‘“‘
Indian legislatures were originally created for a»
strictly limited purpose, namely, that of making
laws and regulations, as a non-sovereign legisla-
tive body subordinate to the Imperiai Parlia-
ment. The progress of constitutional develop-
meni even in India has, however, led to the
enlargement of both the constitution and the
scope of work of these Councils. Both in the
department of legislation and of administration,
their functions are becoming enlarged from
time to time. The powers of the Councils in
regard to the latter, however, are of very recent
growth and inappreciable, The distinction
between legislation and the other functions of
Government, namely, those comprised under
administration is, no doubt, important from
the point of view of political theory, but as is
usual in all such cases, the line dividing
them is hard to draw and the question
whether a particular act done.or required
to be done is an act of legislation, or of
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administration 'is not easy of solution. More-
over, it is very necessary to note that the power
of a statute enacted by the legislature need by
no means be confined to the province of what
a jurist or political philosopher would consider
the domain of legislation. This is as true of
Acts of the Indian Legislative Councils as of
the Acts of the Imperial Parliament. Taxation,
for instance, in England is the undoubted pro-
vince of the legislature, to vote by means of an
Act, and in India legislation is invariably resort-
ed to whenever fresh sources of raising taxation
are proposed. Similarly, there are many fiscal
and administrative enactments both in England
and in India which could hardly be classified
as legislation. On the other hand, there are
many matters in which, as we have indicated in
the last chapter, the Executive is empowered to
practically legislate by rules and to administer
the rules so legislated.

Theirdistinc- The cnly legal distinction, therefore, between

tion one of the acts of the legislature and the acts of the
Executive’ is the meihod adopted in deciding
on and pursuing a course of action with reference
to the government of the country. This absence
of a clear differentiation of functions between
the legislatures and the Executive is accentuated
in this country by the fact, to which reference
has been made, that the Legislative Council
practically grew out of the Executive Council.
The Act of 1833 formally enhanced the legisla-
tive power of the Governor-General in Cousicil
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by the addition of a Law Member to it, 'by
abolishing the legislative authority of the
Madras and Bombay Councils (an authority
which was subsequently restored) and by enact-
ing that the body so constituted “is authorized
to legislate for all persons, places and Courts
within the Companys’ {erritories ”, and that the

laws made by it “ are, subject to disallowance -

by the Court of Directors, to have the effect of
Acts of Parliament.” The Council was strength-
ened in 1853 by the nomination of additional
members to it when acting for the purpose - of.
making laws and regulations. The Indian
‘Council’s Act of 1861 formally consolidated,
revised and regulated the legislative powers of
the Councils, It also restored subordinate
legislative authority to the Madras and Bombay-
Councils and provided for the creation of
further Provincial Legislative Councils in
fresh provinces to be created with Lieutenant-
‘Governors,

The limitations put upon the power of legisla-
tion which was in general terms bestowed on
the Governor-Generals’ Council in 1833 will be
gathered in their detail from the enactments
printed in the Appendix. Generally speaking, the
Imperial legislature has power (1) to make laws
for all persons, for all Courtsand for all places
and things within British India, (2) for all Native
Indian subjects of His Majesty whether within
or without His Majesty’s dominions in any
part of the world, (3) for all British subjects of

Powers of
Legistation
of Indian
Councils
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His Majesty and servants of the Government
of India .who reside in parts of India out-
side British India, (4) for all persons employed
in the Mllltary or Marine Service of His
Majesty in India and (5) for repealing or
altering such laws or other laws and regula-
tions for the time being in force in British India_
No law so made is to be deemed invalid by rea-
son only that it affects any of the prerogatives
of thz Crown ot any of the statutes or laws of
England not applicable to India. But the Im-
perial Legislative Council (i) bas not power to:
make any law repealing or affecting the
laws by which the Indian Government has been
constituted, namely, (a) some of the provisions.
of the Government of India Act of 1833 and all
* the provisions of the Government of India Acts
of 1853, 1854, 1858 and 1839, the provisions of
the Indian Councils Act of 1861 and (b) any
Act of Parliament passed since 1861 extending
to British India, and a few minor Acts such as
Acts enabling the Secretary of State to raise
loans on behalf of India, the Army Actand
Acts amending the same ;- (ii) has not power to-
make any law affecting the authority of Parlia-
ment or any part of the unwritten laws of the
constitution of the United Kingdom of Great
Britain and Ireland whereon may depend in
any degree the allegiance of any person to the:
Crown of the United Kingdom or the sovereignty
or dominion of the Crown over any part of
British India ; (iii) nor has power, without the
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previous sanction of the Secretary of State, to

pass any law empowering any Court other than

the High Court to sentence European subjects

of His Majesty to the punishment ofdeath or
abolishing any High Court, One restriction refer-

red to above is perhaps of more importance than

others, so far as constitutional rights go,

viz., that which refers to the allegiance to the.
Crown in clause (ii) above. This has virtually

been interpreted as amounting to a compact on

the part of the subject to bear allegiance to the
Crown and on the part of the King to preserve

the constitutional rights of the subject, contained

in the unwritten laws of the United Kingdom of
Great Britain and Ireland, Mr. Justice Norman,

in the case of In re Ameer Khan, has explained

this aspect of the question in the following

wortls :— :

“In order to see what is meant by the words ¢ anwritten
laws or constitution whereon may depend in any degree
the allegiance of any person,” it is necessary to consider
first what allegiance is. Every one born within the
dominions of the King of England or in the Colonies or
dependencies, beirg under the protection of the King,there-
fore, according to out common la w, owes allegiance to the
King. Every British subject is born a debtor by the fealty
and allegiance which he owes his Sovereign and the State, a
creditor by the benefit and protection of the king, the laws
and the constitution. *Allegiance,® says Sir William
Blackstone, *is the tie which binds the subject to
the King in return for that protection which the King
affords to the subject.” Foremost amongst the
privileges assured to the subject by the protection. of the
Sovereign is liberty.and security of the person. The Crown
cannot derogate from those rights. Bracton tells usthat

8
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‘the King is under the law, for the law makes the

King." The King cannot interfere with the liberty of
the subject, nor deprive him. of any of his rights, How
absolute soever the sovereigns of other nations may be,

‘the King of England cannot take up or detain the

meanest subject at his will and pleasure.

“ 1 will proceed to consider what are the *unwritten
laws and constitution’ of the United Kingdom which are
alluded to in the section (b). It is well known that the
provisions of the Great Charter and the Petition of Right
are for the most part declarations of what the existing law
was, not enactments of any new law. They set forth and
assert the right of the subject, according to what was
assumed to be the ancient unwritten laws and constitution
of the realm.

“ Now if it be true that allegiance and protection are
reciprocally due from the subject and the Sovereign, it is
evident that the strict observance of the laws which provide

for such liberty and security ensures the faxthful and loving

allegiance of subjects.

« On the faithful observance by the Sovereign of the
unwritten laws and constitution of the United Kingdom, as
contained in the Great Charter andother Acts which I have
mentioned, depend in no small degree the allegiance of
the subjects. It would bea startling thing to find that
they could be taken away by an Act of the subordinate
Legislature. 1t would be a strange thing indeed if a great
popular assembly, like the Parliament of England, had put
into the power of a Legislature which has not, and in the
nature of things cannot have, any representative character,
the power of abrogating or tampering with such funda-

mental laws.” |

The net effect of the powersand restrictions
relating to the Indian legislatures cannot be
better put than in the words of Lord Selborne
in. the case of Queen v. Burah. He says :—

* The Indian Legislature has powers expressly limited by
the Act of the Imperial Parliament which created it, and it
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<an, of course, do nothing beyond the limits which circom-
scribe these powers, But when acting within these
limits, it is not in any sensean agent or delegate of the
Imperial Parliament, but has, and was intended to have,’
plenary powers of legislation, as large, and of the same
nature, as those of Parliament itself. The established courts
of justice, when a question arises as to whether the prescrib-
<d limils have been exceeded, must of necessity determine
that question ; and the only way in which they can pfo-
perly do so is by looking to the terms of the instrument, by
which affirmalively the legislative powers were created,
and by which negatively they are restricted. If what has
been done is legislation within the general scope of the
affirmative words which give the power, and if it violales
no express condition or restriction by which that power.
i3 limited {in which category wonld of course be included
any Act of {he Imyerial Parliament at variance with it), it
is not for any court of juslice to inquire further, or to "en-
large constructively lhose conditions and restrictions.”

These plenary powers of legislation, which Limited
the Indian Legislatures at present possess, are %:“g’:l‘;gf) o
the result of the series of enactments which we making of
have referred to above, between the years 1833 the Exeeutive
and 1861 which had changed their original
character of being delegates or agents of the
lmperial Parliament. The delegated authority,
originally in the hands of the Cuuncils, then
Executive as well as Legislative, ceased to exist

with the constitution of plenary. Leg:slatwe
Councils with additional members, but the
exercise of the delegated power of * regulation-,
making’ by Executive authority, continued.
without legal warrant for many years in respect
of the administration of territories not brought
within the regular administration of British

Courts and British laws.  The difficulty,
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however, was found out during the time of Sir
Fitz-James Stephen as Law Member in India,
who placed the power of sa-called regulatmn-
makmg in the hands of the Executive
on -a legal and statutory basis. Under the
Government of India Act of 1870, the
power of making regulations at the
instance of the local Governments concerned-
was vested in the Governor-General in Council
in his executive capacity in respect of what are,
by a curious contradiction in terms, called non-?
regulation provinces, or provinces in which,
owing to their backward character, the
regular Indian law and Law Courts could not
be established. The Governor-General in his
own person also has been vested with an
extraordinary power of making Ordinances
having the force of laws in cases of emergency
for a period not exceeding six months,

The Rule of ~ These vestiges of the tendency to what may
law in India be termed non-legal methods of Government
in India, are still noticeable here and there
in the Indian Statute Book. Peculiar powers of
deportation are, for instance, found in Regu-
lations nearly a century old and these have- re-
cently beeurevived and exercised under circum-
'stances, also deemed peculiar, but their exercise
has been vigorously challenge d both in England
and in India. Subject to these exceptions,
the Indian Constitution may be deemed to be
as much subject to the rule of law as the British
‘Constitution. What this singular advantage of
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British institutions meansto India has not
always been grasped by many people who
have a fondness for arbitrary methods -and
personal Government ; but students of Con-
stitutional History will easily discern - that
this is, perhaps, one of the most valuable
advantages which the British' connection has’
secured for this country. The.value of this"
constitutional principle to India can hardly
be over-estimated and cannot be put better
than in the words of Sir Fitz-James Stephen, who
was a Law Member of the Viceroy's Council
during the time of Lord Mayo’s Viceroyalty.
“ Peace and law,” he said, “go together;
whatever else we do in India, we must keep
peace ; and this is strictly equivaleat to saying-
that we must rule by law.” The remarks of
this great jurist on the constitutional question
whether India shall be ruled by law according
to British traditions, or by arbitrary, personal
government, according to what are fancied to.
be Oriental notions, are so apposite that we
extract them in a note-at the end of this chap-
ter, from the chapter on ¢ Legislation * which he
contributed to Sir W, Hunters ‘“ Life of the
Earl of Mayo.”

While it will thus be seen that the provmce Province of
of legislation has been enlarged wi'h very bene- L‘L‘;‘l‘;‘l’mon
ficial results to the people of this. country,. it circum-
has - also- to be remembered that. it has *cFibed
been limited by other circumstances. The
share of - the representatives of the people
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themselves in: shaping them is, in the first
place, extremely limited. "In the next place, it
has been the declared policy of the Govern-
ment notto interfere with the personal law’
.of  the various communities inhabitating this
country, butto respect' and enforce them, as
laid down in their legal text books and as dedu-
cible from their settled customs, and to maintain
scrupulous- regard for the religious and social
usages of the people themselves.- The province-
of legislation in these directions is extremely
circumscribed, and does not lend itself to assist-'
ing sacial progress to the extent to which it has
done in Western countries. Interesting ques--
tions, legal and social, arise in connection with
this peculiar state of thingsin' India, whichit is
not the province of a student of constitutional
history to discuss or to expressopinions upon';
but their exgistence has to be noted as a constitu-
tional fact tending toshow that the domain
of legislation in India is not as large asin
Western countries where a more homogene-
ous population exists.. Legally, of course,
Parliament  can legislate with the utmost
freedom' in respect of social and - religious
matters in India and in the Indian Legisla-
"tures also, measures of legislation affecting
social and religions usages may be introduced,
with ‘the ‘previous sanction of the Governor-
General ; but the declared policy of neutrality
on the part of the State in such matters, 2 policy
which has been solemnly re-affirmed in the
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late Queen’s Proclamation of 1858, makes any,
interference by Government in any way counter
to the feelings of the people themselves as
unlikely as possible. :

The powers of the Provincial Legislatures are Powers of
in general respects co-extensive with those of g‘;l‘.':'l’nd"w
the Imperial Legislature, but only in respect of
the territories made subject to their laws. There
are, however, a few important matters excepted
from their competence and reserved absolutely
for the Imperial Council. Apart from the
general restrictions on the powers of the Indian
Legislatures which apply equally to the Provin-
cial Legislatures, the latter have not power to deal
with matters comprised under Imperial Finance,

Currency, Posts and Telegraphs; and they
cannot alter the Indian Penal Code, without
the previous sanction of the Governor-General.

All legislative measures passed’ by the veto on
legislatures in India are subject to the power }“;g‘s’l‘mon
of veto on the part of the Crown and of by the
the authorities representing the Crown in India, s yomresen-
as in the case of all Colonial Legislatures. tatives
Every act passed by a Provincial Legislature
has to receive the assent of the Governor
first and the Governor-General next, where-
upon it becomes law. It is, however, subject
to subsequent disallowance by the Crown,
on communication of which to India it ceases
to be law. Every law passed by the Legis-
lative Council of the Governor-General has to

receive the assent of the Governor-General and
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is ' also ‘subject to similar disallowance by the
Crown. According to Sir. C. P.1lbert, assent has
usually been withheld on one or more of the
following grounds:—(1) that the principle or’
policy of the Act or of some particular provi-
sion of the Act is unsound, (2) that the Actor
some provision of the Act is ultra vires of the
Provincial Legislature and (3) that the Actis
defective in form.

Such, in brief, are the powers of the Indian
Legislatures, Though restrictions on their
power, constitutionally speaking, are great, the
amount and the character of legislation which
they have produced have been extremely valu-
able and might form examples to other states
where more advanced legislatures have hardly
succeeded so well in the sphere of law.making
proper. Not that the Indian Legislatures have
not blundered nor that their enactments are

“perfect; but they have a record of achievement

‘respectable and creditable. This is due to

their possession of a special Legislative Depart-
ment as well asa compact constitution which has
enabled the Indian Government to make its laws,
whatever they have been, more systematically
arranged and more thoroughly worked out than,
for instance, in the United Kingdom. In its
Legislative Department, the Government of
India possesses aa office, the function of which
is the superintendence of all matters - connected
with the enactment and revision of the laws and
which is under the charge of a member of the
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Legislature. ¢ The small size' of the Indian.
Legislature,” Sir Fitz-]James Stephen points out,
“the fact that it consists of only one body and
the fact that its duties are purely legislative and
that it has nothing to do with the Executive
Government, expedite its proceedings to an
extent which it is difficult for any one accus-
tomed only to England even to imagine. The -
comparative fixity of tenure of the higher Indian
officials and the practice which prevails of
carrying on the legislative business continuously
and not in separate sessions at the end of which
every bill not passed is lost, all give a degree of
vigour and system to Indian Legislation unlike
anything known in England and which I hope
and believe compensate to a considerable ex-
tent for its unavoidable defects and shortcom-
ings.” . s

The reforms tntroduced under the Councils
Act 1909, might to some extent modify the
observations of Sir Fitz-James Stephen.
Symmetry and system in Legislative enact-
ments are not a sumum bonum in themselves,
nor is simplicity of procedure at all conducive to
soundness and suitability of legislative measures.
The primary need for making legislation popular
and representative of the feelings of the people
whom the laws affect, outweighs every such
consideration, and therecan be no doubt that
measures taken towards this result will secure
far better the real object of all legislation, viz., to
make them suited to the people, render them
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acceptable to them and obtain willing obedlence
to the Acts of the legxslature. :

Mode of l The procedure of the Legistative Counuls in

‘{:;f;ﬁ{;:f 'the making of lJaws will be found fully set out-

busivess in the rules for the conduct of legislative business,
published in the Appendlx The power of the
Government on its part to introduce legislation
in the Councils is limited ; in the first instance,
statutorily, by the provisions which we have re-
ferred’ to in the previous pages and, in
the next place, by the Legislative stand-
ing orders, which have been framed in
conformity with the Acts and in pursuance
of the policy laid down from time to time
by the Secretary of State and _.the Govern-,
ment of India. There have been many disputes
over questions connected with this matter, affect--
ing the powers of the various Executive authori-
ties responsible for the administration of India,
in introducing legislation. Some of these are
embodied in the standing orders from which we
have extracted important portions in the Appen-
dix. Special attention might be directed to one
of these which is of more than administrative.
significance and has raised and decided a con-
stitutional issue of importance to which we
have already referred in Chapter 11, »iz, the
extent to which the Government of India is
responsible to the Secretary of State in- the
matter of initiating leglslatxon
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Note
[Estract from the Chapter on “Leg:statum undar
Lord Mayo™ by Sir Fames Fitz-Fames Stephen in Hunter's
“ Life of the Earl of Mayo ".] S

‘ Many persons object not so much to any parhcular
laws, as to the Government of the country by law at all. They
have an opinion which I have in some instances heard very
distinctly expressed by persons of high authority, that the
state of things throughout India is such that law ought in
all cases to be overridden by what is called equity, in the
loose popular sense of the word. Thatthe Courts of Justice:
ought to decide not merely whether a given contract has.
béen made and broken, but whether it ought to have been.
made, and whether its breach was not morally justifiable:
In sbort, that there ought to be no law at all in the country
as far as natives are concerned, but that in every instance;
the District Officers ought to decide according to theic
own notions, subject only to correction by their superiors,

In the second place, itis a favourite doctrine with per-
sons who hold this opinion that the Government of India
possesses the absolute power of the old native states subject.
only to such limitationsas it has chosen to impose upon
itself by express law, That every new law is thus a new
limitation on the general powers of Government and tends.
to diminish them, and that there ought to be as few laws.
as possible, in order that the vigour of the executive power
may be maintaired at a maximum.

- Nothing struck me more in my intercourse with Indian
civilians, than the manner in which the senior members of
the service seemed to look instinctively upon lawyers of
all kinds as their natural! enemies, and -upon law as a
mysterious power, the special function of which wasto.
prevent, or at all events to  embarrass and retard, any=
thing like vigorous executive action. 1 was once discus--
sing with a military officer of high rank, and in high civil
employ, the provisions of a bill for putting certain criminal
tribes in the North-West Provinces ~under police
supervision. When I showed him the powers  which
it conferred upon executive - officers, he said, . “It is.
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-quite 2 new  idea to me ‘that the law can be any-
thmg but a check to the executive power.” .
- »

1 may givea few illustrations, which will throw further
light upon this way of thinking. One of the commonest
of all complaints against Indian law is thatit is stif and
inelastic, that it does not adjust itself to the exigencies of
real business and so forth. I have heard these complaints
perhaps a hundred times and whenever I heard them
1 asked the same question, ‘which particular law do you
refer to, and in what maunner would you make it more
-elastic ?* If, as was generally the case,l got no distinct
answer to this question, I used to ask whether the
objector thought that the Penal Code was too definite, and
'that it could be improved if its definitions were made less
precise ; and in particular, whetber he would lixe to have
‘the definitions of murder or theft,or of any and what other
-crime, altered and if so, whereand how ? These questions
were hardly ever answered. 1 generally found that nearly
-every one,when closely pressed, gave th: same illustrationg
-as to what he understood by the stiffness and want of elasti-
-city of the lJaw. They all referred to those sections of the
Code of Criminal Procedure which require the officer pre-
-siding at the trial to take down the evidence with his own
‘hand, and their notion of rendering the Code more elashc
was that this requirement should be relaxed.

These sections are the chief guarantee thata judge actually
-does this duty, and does not merely pretend to do it. They
are the greatsecurity for a fair trial to the perscn accused.
Before they were inserted in the code,it was a common
practice for the judges not to hear the witnesses at all, but
:to allow four or five native clerks to take down the evi-
.dence of as many witnesses in as many different cases at
‘the same time ; and then to form his opinion, not from

“hearing the witnesses, but from reading, or from having
read over to him, the depositions taken by the native
-clerks. In fact, the elasticity which the critics in question
really wished for, appeared to me on full examination to
‘be elasticity in the degree of attention which they were to
‘bestow on the most important of their owa duties.
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A friend of mine, whilst inspecting an important frontier-
district, received complaints from the officer in charge of it
as to the waut of elasticity in the existing system; and on
asking what he meant, was informed that he had found it.
imposble to punish certain persons whom he knew to be
guilty of murder. His informants would not come forward.
as witnesses for fear of the vengeance of the relations of the
criminals, and the law did not permit him to move without
a regular trial. *‘Then,’ replied my friend, ‘what you want
is power to put people to death without any trial at all,
and on secret information which is . satisfactory to your
own mind, of which the persons who give it are not:
to be responsible’ This, no doubt, was what the officer
in question did want. It bad not occurred to him that the-
impunity of a certain amount of crime was a less evil than
the existence of an arbitrary and irresponsible power,
which would practically have to strike in the dark.

» * : *
What I wish to natice is the gross fallacy of econdemning
law and legislation in general, because the provisions of
one particular law which allows land to be sold for debts
may be open to question. There is nothing ‘specially re-
fined or technicalin the law in question. What is really
objected is its stringent simplicity. A law which mediated
between the usurer and the landowner, which tried to
secure to the one his just claims, and tothe other the en-
joyment of what he had been accustomed to regard as his.
ancestral rights, would have to be far more complicated
than a law by which a judgment-creditor may sell his debt-
or’s land by auction. In this, as in numberless other instan-
ces, the commonplaces aboat simple and primitive popu-
lations and refined systems of law mean merely that parti-
cular laws ought to be altered, which isa reason for, not
‘against, legislation. To wish to put an end o legislation
because some laws are not wise,is like wishing to put an end
to tailors because some clothes do not fit. To argue that, be-
cause some English laws are unsuited for some Indian
populations, law in general is not the instrument by which
India nught to be governed, is to assume -that law is not
that which a legislator enacts as such, but a mysteriou
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something which' is to be found in England, and. which
:must be introduced bodily into India, if lndxa is to be
governed by law at all. , .

The only rational meaningwhich can be ascnbed to such
‘lacguage as 1 refer to is one which is not expressed, be-
-cause it cannot be avowed. 1t is, that the person who
‘uses it would like the law tn stand as it is, but that the
District =~ Officers should use ' their own discretion
-about putting it in force. This is only a2 weak form of the
doctrine that India ought to be governed, not by law, but
by personal discretion. A law which people may enforce
-or not, as they please, is not a law at all.

- The theory that Government by law is not suitable for
India, and that everything ought to be left to the personal
discretion of the rulers, that is to say,of the District
Officers, is one of those theories which many persons hold,
though no one who regards his own reputation will avow
it. In England, every one will admit in words that popular
reduction is an admirable thing, whbilst many persons
.couple the admission with qualifications intelligible only
apon the supposition (which is undoubtedly true) that
in their hearts they believe it to be mischievous. In
India, whilst hardly any one will be found to maintain
-distinctly that the personal discretion of local rulers, free
from all law whatever, is the true method of Government,
-numbers of people qualify their consent to the proposition
4hat the country must be governed bylaw, by common-
places like those of which I have given specimens, and
which really mean. that unfettered personal discretion
would be a much better thing, The unavowed influence
of this theory acts so powerfully, thatit will be by no
means soperfluous even now to show how baseless and
mischievous it is.

In doing this it is necessary to refer shortly to
commen places, which are often forgotten because
they are so familiar. Often as it has been repeated, it is
not the less true, that the main distinction between the
Government which we have established and the govern-
ment which it supeiseded is, tha! the one isin the fullest
sense of the word a government by law,. and that t'qe
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other was a government by mere personal discretion. It
is also true that the moral and general results of a govern-
ment by law admit of no comparison at all with those of
despotism. I do not believe that the people of England,
as a whole, would take any sort of interest in supporting a
mere despotism, differing from those of the native rulers
-only in the fact that it was administered by Englishmen.

Government by law is the only real security either for
life or property, and is therefore the indispensable con-
dition of the growth of wealth, This is no mere phrase.
Before the introduction of law, it admitted of considerable
discussion whether property in land existed in India at all.
It admits of no discussion that the value of funded property
depends entirely upon the limitation of Government de-
mand, and wvpon the due adjustment of the relations
between the cuoltivators and the zamindars. Laws, there-
€ore, of some kind there maust be.



- CHAPTER IX

THE LEGISLATURES AND THE EXECUTIVE -

Attempted = When the function of Jegislation was
control of the
Administra. differentiated from that of administration in

tion by the  British India and entrusted to the hands of the

Legislature

between the Councils expanded for legislative purposes by

Teuh 1853- additional members, between the years 1833
and 1861, as we saw in the last chapter, it was
found that they had to be further strengthened
by the addition of Provincial and other
representatives to assistin the makingof laws.
Legislative activity at that period was marked,
and, between the years 1833 and 1861, the
Indian Legislatures modelled themselves on
the procedure of the House of Commons
in England, and not only proceeded to deal
with matters of legislation, pure and simple,
but also with guestions of administration.
They showed what was then considered, in the
words of Sir C.P. Ilbert, an inconvenient degree
of independence by asking questions as to,
and discussing the propriety of, measures
of the Executive Government—deeming them-
selves competent to enquire into abuses
and grievances, calling for reports and returns
from the local administrations, debating long on
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questions of ~public interest and ‘introducirg:
motions and resolutions ' independent ‘of the
Executive Government. In a despatch of Lord
Canning at the time, he pointed out that the Coun-

cil had become invested with forms and modes of”
procedure closely imitating those of the House of
Commons, that the;e were 136 standing orders

to regulate the procedure of a dozen gentlemen- -
assembled in Council, that, in short, in the words
of Sir Lawrence Peel, they had assumed juris-’
diction in the nature of that of a grand inquest’
of the nation. It is needless to say that the
Legislative Council came into constant conflict
with the Executive Government of those days.
The following, among others, may be cited as.
examples of thz power which, whether orlgmally

intended to bz vested in the Council or not, was:
actually exercised by thc Governor-General’s
Legislative Council between the years 1853 and

1861 — :

At the meetmd of the Council held on the 16tb Apnl

1859, Sir Charles Jackson put the following question ;—

« Whether the Government have taken any and what steps
for the erection of a jail ina suitable climate for the
reception of European or American convicts sentenced to
terms of penal servitude under Act XXIV of 1855 In
support of the question, he made a long statement ngmd
his reasons for his inquiry; and the answer was al:o-
accompamed by a statement at some length.

On September 6, 1859, the ‘Vice-President (Sir Barnes ')
Peacock) called the attention of the Councilto certain
observations made by the Madras Supreme Court in the
matter of an application by one Gunshamdoss, which obser-

ations were considered by Sir Barnes Peacock as’ at
9
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vteflection on the Legislative Council. Then, on the 4th
February, 1860, the matter was by a motion

referred to a select committee and the report

-of the committee was presented on the - 25th February,

860, when Sir Barnes Peacock moved the follow-

ding resolution thereon, wviz., * the remarks of the

learned Jadges of the Supreme Court of Madras on Act
XVIof 1859in delivering judgment on the 8th August,
1859 on the case of Gunshamdoss, were unwarranted by
the facts and were wholly unjustifiable.” In moving the
resolution, Sir Barnes Peacock made a very long and.
interesting speech in the course of which he said that the
members of the Legislative Council were as independent
as the learned Judges of the Supreme Court of Madras and

generally defended the conduct of the Legislative Council

-against the attacks of the Supreme Court. Mr. Sconce, Sir
Charles Jackson and Sir Bartle Frere and the Right

Honourable Mr. Wilson all took part in the debate. The
-original motion was eventually withdrawn and a resolution

that- the report of the select committee be adopted and
-transmitted to the Secretary of State for India was unani-
mously agreed to.

-On the 18th August, 1860, Sir Mordaunt Wells rose to call
‘the attention of the Council to the evidence given before the
Indigo Commission by the Hon'ble Mr. Eden, 2 member
-of the Bengal Civil Service, so far as his evidence referred
to the administration of Criminal justice in Her Majesty's
-Supreme Court.” In thus calling the attention of the Council
ito the subject, Sir Mordaunt Wells made an elaborate
-speech quoting facts and figures in defence of the Supreme
Court of Calcutta against the charge made by the Hon'ble
Mr. Ashly Eden, that the Supreme Court and the Calcutta
Jury were partial to Europeans accused of offeaces.
Sir Bartle Frere, Mr. Forbes, Member for Madras, Sir
Barnes Peacock and Mr. Sconce, all spoke on the subject.

On the 15th December, 1860, Sir Barnes Peacock moved
that Government be requested to furnish several items of
information specified in the notice of motion in respect to
fertgin graht by the Government to the descendants of,
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Tippu'Sultan of Mysore. - 'The Vice President made a mos§
vehement and eloquent speech in support of his .motion,

.The motion was opposed most vigorously by Sir Bartle
Frere and others on behalf of the Executive Government
The Council was divided and the votes were . equal in
gauumber, Sir Barnes Peacock in the chair as Vice-President
gave a casting vote in favour of his motion which .Was
<arried,

The mformatlon asked for by the resolutlon was substan-
tially given by the Government on the 22nd Decembet,
1860 when, Sic Charles Jackson in theabsence of Sir
Barnes Peacock expressed his gratification and said that
the message granting the information ‘* would increase
that confidence which the Council had in the Executwe
Governmcnt and would promot- that harmonious action
‘between the Executive Government and the Councnl which
was so greatly to be desired.” = - S

The activities of the Council at thls time and
the lively disputes which it had with the Execu-
tive Government finally led to an- address of

the Legislative Council for the communication.

to it of certain correspondence, between the
Secretary of State and the Supreme Government
of India. These, together with the differ-
ences which arose between the Supreme Gov-
ernment and the Government - of Madras
on the Income Tax Bill and the doubts
which had been raised as to the validity of
Jaws introduced into non-regulation provinces
without enactment by the Legislative Council,
finally led to the revision and consolidation .of
“the Jaws in regard to the Indian Councils in gene-
ral. The Indian Councils Act of 1861 provided
“a most effective check against any-interference

~of the: Legislative Councils with the Executive

Powers of
Councils
curtailed by
Act of 1861
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even by way of advice or suggestion. Under
section 19 of that Act, it was enacted that no
ﬂ)usinéss shall be transacted at a Legislative
Meeting of the Governor-General’'s Council
other than the consideration of measures intro-
duced or proposed to be introduced into the
Council for the purpose of enactment or the
alteration of rules for the conduct of business
at Legislative Meetings, and that no motion
shall be entertained other than a motion
for leave to introduce 2 measure into Council
for the purpose of enactment or having reference
to a measuve introduced or proposed to be
introduced into the Council for that purpose, or
having reference to some rule for the conduct
of business. Similar restrictions were imposed
on the Provincial Legislative Councils.

These restrictions were somewhat relaxed
by the Indian Councils Act of 1892, which

Acts, of 1393 permitted (1)} the asking of questions in

and 1309

regard to administrative matters, under strictly
limited conditions, by the Members of Councils-

and the eliciting of answers thereto, and (2)

the explanation of the annual Financial State-

‘ments of the Imperial and Provincial Govern-

ments in the respective Councils and a general
discussion of the same by the Members. The
Indian Councils Act of 1909 has further relaxed
the limitationsimposed by the Act of1861 limiting
the business of the Council to purely legislative
‘matters, by empowering the Governor-General
in Council and the Provincial Governments to
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make revised rules (a) for allowing supplemen-
tary questions to be put along with interpel-
lations in the Council, (b) for moving resolu-
tions on the Financial Stalements presented
to the Councils, and (c) for moving resolations
on matters of general publicinterest at meetings
of the Legislative Councils. It is doubtful if the
extent of what we may call concessions, thus
granted to the Legislative Councils, in allowing
them to deal with matters of administration,
amount to a restoration of the position” which
they occupied and exercised under the Act of
1853. It may be pointed out, however,that under
theAct of 1853 the powers of the Council,if they
exisled at all, were unrestricted by any legis-
lative limitation and controlled only ‘by the
standing orders above referred to. The express
limitation on the powers of the Councils imposed
by the Act of 1861 is not repealed by the
Indian Councils Act of 1909, but only modified
to the extent to which the rules framed by the
Governor-General in Council or the Provincial
Governments may relax it, while the province of
such concessions as the Executive Government
may grant in this behalf is expressly forbidden
to be widcned by the Legislative Councils
under their power of making rules for the con-
duct of business. »

It is too early to decide to what extent the Extent of
powers of the Legislative Councils to criticise g;::::;
and control the administration might be deve-
oped under the rules now fiamed by the Exe-
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cutive. Government. On. the one: hand, the
Executive : Government may not make such
rules as-to nullify in effect the :privileges that'
}xave been granted; on the other hand,the Legisla-
tive Councils or their members may not so far
extend the letter of the rules asto defeat the
express limitations impesed on their powers by
statute. The rules themselves which have now
been framed by the Governor-General in Council
fav.this purpose will be foundin the Appendix,
They are divisible into two sections, (1) those
dealing with the pawers which the Legislative
Councils .are now invested with in discussing
and proposing resolutions on the Budget and
(2) the powers which they are invested with in
obtaining information from the Executive
Government and in discussing questions. of
general public interest. The former are dealt
with in the two subsequent chapters dealing
'with Indian Finance. The latter, which concern
the more general respects of .administration,
may be dealt with here.

Powors and -. The utmost powers which a Leglslature could

Frocednte of exercise over an executive, wirom it can direct-

Commons ly or indirectly control, are exemplified in the
-practice of the British House of Commons to
wards the Ministers of the Crown and the
Departments of State. As the rules which have
-now. been framed have, according to thet
- Government ' of India, been to some extent
framed wupon the. practice of the House
.of Commons, it is useful to contrast the exact



THE LEGISLATURES AND THE EXECUTIVE 135

limits of the steps now taken in India with those-
obtaining in Parliament. In theory, of course,
the Executive is not in England subject to the
control of Parliament, but in . practice
ministerial responsibility to Parliament has.
been more completely enforced in. England
than in any other modern democratic state. . As.
Professor Dicey has pointed out: ¢ There is not
tobe found in the law of England an explicit
statement that the acts of the Monarch must’
always be done through a Minister, and that al}
orders given by the Crown must, when express-
ed in writing, as they generally are, be counter-
signed by a Minister. Practically, however,
the rule exists,as the custody of the various.
seals of the Crown is in fact vested in several
Ministers of State, What the law of England
providesis that a Minister who takes part.in
giving expression to the Royal Willis legally res-
ponsible for the actin which he is concerned,.
and he cannot get rid of his liability by pleading.
that he acted in obedince to Royal orders’’,
Thus, the acts of the Executive are brought
under the control of the law of the land, and:
this constitutional principle equally applxes to-
the acts of the Executive in India, except in so
far as the laws themselves may provide immu-
nity from legal consequences in respect of acts-
done under such statutory powers. The
tendency to grant such immunity is, no doubt,
very much greater in this country than in

England,mainly owing to the fact thata British
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'Parliament is unlikely to tolerate ‘any such
infraction of its rights in respect of the affairs
of its own country.  There are no doubt
in England other weapons ~ in the hands
of Parliament by which the Executive is made
subject to the complete control of the House of
Commons, such as the power of impeachment,
<ensuring etc, but the ordinary legal power
which enables the House of Commons “to
insist that the  Ministers shall answer what are
deemed ' proper questions and shall carry out
Tesolutions which' are the outcome of the
‘deliberate wil! of the House of Commons,” is,
-accerding-to the late Professor Maitlaad,
“in the last resort the power of with-
holding" -supplies or of refusing to legalise
the existence of a Standing Army.” In the
absence of any such powerin the Indian Legis-
lative Councils, it is obvious that the effect
‘which their resolutions may have on the Exe-
cutive will be condilioned by the merit of
ihe resolutions themselves, by the extent to
which they express general or popular will
and, this is the most important consideration,
by the extent to which the Ezxecutive deems
fit to accede to such expression of popular will
in the Councils.

The usual methods adopted by the House of
‘Commons in England in respect of administra-
tive matters fall under three heads, namely, (1)
the practice of Parliament in regard to asking
for information from the Executive, by means
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of questions or by motion for papers relating
‘to matters of administration, (2) the exercise
of what we may term an inquisitorial power by
the House of Commons in respect of the ad-
‘ministration of public affairs in any department
of State, by the appointment of Select Commit-
tees or Commisions—either with a view to
‘make the results of such inquiries the basis for
legislation or with a view to introduce adminis-
trative reforms—and (3) by the practice of
moving resolutions on all matters connect.
ed with administration, including' motions of
censure on the conduct of Ministers or of
their departments and motions for adjournment
on the refusal of any minister to give . informa-
tion to the House or to comply with other
similar requests on the part of members. ' The
general principles on which the above rights
are based are laid down by Sir Erskine: May in

the following terms :—

“ The limits, within which Parhament, or exthex
House, may constitutionally exercise a  control
over the Executive government have been " defined
by usage upon principles consistent with a true dis:
tribution of powers in a free state and limited monarchy.
Parliament - has no direct control over any single
department of the state. It may order the produc-
tion of papers for its information ; it may investigate the
conduct of public officers and may pronounce its opinion’
upon the manner in which every function of Government
has been, or ought to be discharged ; but it cannot conveiy
its orders or directions to the meanest executive officer nn
relation to the performance of his duty. Its power over
the executive is exercised indirectly, but not the less
effectively, through the responsible Ministers of the Crown :
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These Ministers regulate the duties of every department
of the State, and are responsible for tbeir proper per-
formance to Parliament as well as the Crown. If
Parliament disapprove of any act or policy of the
Government, Ministers must conform to its opinion
or forfeit its confidence. In this manner the House
of Commons, having become the dominant power of
the legislature, has been able to direct the conduct of the
Government, and control its execative administration of
public affairs, without exceeding its constitutional powers."”

‘“ Every measure of the ministers of the Crown”’ says
Lord Grey, *‘is open to censure in either House ; As that
when there is just or even plausible ground for objecting
to anything they have done or omitted to do, they cannot
esczape being called upon to defend their conduct. By this
arrangement, those to whom power is entrusted are made
to feel that they must use it in such a manner as to be
prepared to meet the criticisms of opponents continually
on the watch for any errors they may commit, and the
whole foreign and domestic policy of the nation is sub-
mitfed to the ordeal of free discussion. ™

Powe.s of We may now proceed *o consider how far or
g’lgizz tco°“i1)“' how little the new rules framed by the Governor-
interpella- General in Council, in respect of the discussion
tion, of administrative matters by the Indian legisla-
tures, bear resemblance to the practice of Parlia-
ment.To take the question of giving information
to members of the Legislature, we may point out
that the English practice is based on the principle
“ that it is imperative that Parliament shall be
duly informed of everything that may be neces-
sary to explain the policy and proceedings of
Government in any part of the Empire and the
fullest information is communicated by Govern-
ment ta both Houses from time to time upon alt
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matters of public interest.”” Information is, of
course, withheld on the ground that public inter-
ests will suffer by their disclosure and Ministers
cannot be compelled to give. the same ;but when
Ministers do so, they take the responsibility for
so doing and if the House isof a contrary: opi.
nion, the member who asks for information can
move for the adjournment of the House or move
a resolution asking the Minister to furnish the
information. The powers of interpellation
given ~to members of the Legislatures in India
proceed on' the reverse principle that - the
Government is not bound to- giveany inform-
ation except such as it deems necessary to give
in the public interests, and it is a question whe-
ther the power of moving resolutions now vested
in the Councils under the rules extends to moving
resolutions asking for information or for adjourn-
ment, which is doubtful. The practice of putting
supplementary questions in England has been
‘developed into what we may term a fine-art,
both on the part of those putting the questions
and on the part of those Members of Govern-
ment who answer them. Whether the strictly
limited power of putting . supplementary ques-
tions which has been granted this year to the
Indian Councils, subject to the wide discretion
‘vested in the President in respect thereof, could,
and is likely to, be developed into a weapon of
of heckling the Executive, as is done in En-

gland, it is too early to prophesy.
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+ We may next consider the practice as
to the appointment of Select Committees.
The appointment of Select Committees in the
/Indianr Legislatures in respect of legislative
measures introduced in the Councils has
been  used. with very great benefit to the
public’ interest, and in this respect this
practice has been deemed to be a whole-
some and advantageous variation from the
practice and procedure of Parliament in Eng-
Jand with respect to Bills which are usually
discussed in committees of the whole House
and are voted upon more or less onparty lines
and passed after the third reading. There seems
to be nothing in the new rules preventing the
Government or any member to move for the
appointment of Select Committees of the
Councils to enquire into matters of administra-
tive reform or of administrative abuses, and it
is sufficient to note that having regard to the

nature of the constitution of the Councils,
mixed committees of official and non-

officials appointed for those purposes may
be the best suited to advise as to the
course of action to be taken by the Govern-
ment. Of course, there is no scope for dis-
cussion of questions of public interest on, what
are usually termed in the House of Commons,
‘motions to go into committee, or motions for
adjourment before the orders of the -day are
begun, so asto ‘allow discussions in Council on
-questions of urgent public interest and an oppor-
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tunity to the Executive to furnish the Councils
with a statement of its policy or its procedure in
regard to urgent adminstrative matters.

It is, as has been pointed out already, quite
possible that if the powers now entrusted to the
Councils are used with care, wisdom and discri-
mination,precedents and procedure analogous to
those of the House of Commons might gradually-
grow up and might serve as a useful means, if not
of directly controlling the Executive,—a power
which, under the present constitutional
arrangement of the Governmentof India, it is
impossible that the Council could possess—at
least of directing the Executive into correct and
proper channels in regard to administrative
policy and administrative action. -~ '



CHAPTER X

- THE COURTs AND THE CONSTITUTION

The divisior A'_d_esciription of the judicial- system of. the

-of govern-
mental
functions

Indian Empire and the powers and -duties of
Courts is easily available in many _recognised
text books.' In the pages of Cowell’s ““Courts and
Legislative authorities in India”- will be found
an exhaustive discussion of how the jurisdiction
of Courts, established under the authority of the
BritishGovernment,arose and became established
throughout the country and by what laws and
rules theyare now regulated. Itis, therefore, not
attempted to re-produce their substance here, nor
to discuss the questions arising out of the Indian
judicial system in itself, which are mainly of
interest to the student of law rather than to the
student of the Constitution, who is principally
interested in the relationship of the Courts to
the various e\ecutive and legislative bodies.
It is usuai to talk of the English Consti-
tution as resting on a balance of powers and
as maintaining 2 division between the exe-
cutive, legislative and judicial bodies. Such
a distinction, though not quite accurate
as to actual facts, as was pointed out in

- an earlier Chapter, rests upon the definitely
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recognised principle of the supremacy " of the
British Parliament and the supremacy : of its
laws, to which both the Courts and the Execu-
tive are subject, The Executive of the English .
Constitution, though distinct from the legisla-
ture, have been made completely subordinate to
it in actual fact. The growth of constitutional
principles and understandings have brought the
Crown and its servants, in whom the theory of.
the English Constitution vests the executive
authority, into entire subjection to the autho-
rity of the legislature. On the other hand, the.
position of the Judges, though of unquestioned
subjection to the law of the land, has been made
independent by placing théir office on a per-
manent tenure and raising it above thedirect
influence of the Crown or the Ministry to whom
they might have owed their original appointment.
This inter-relation of the three ' organs of
Government necessarily underwent alterations
when applied to the case of territories governed
by non-sovereign legislatures within the British
Empire. The legislatures of the Colonies and
of India are, as pointed out before, subordinate
law-making bodies, and it has, therefore, become
the necessary function of the Judges of the Courts
of the land to interpret the law made by these -
legislative authorities and to decide =whether
they are within or beyond of the scope and
competence - of their respective authority. ' The
Courts, therefore, both in India and in the
Colonies, are empowered to pronounce on the
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validity or constitutionality of laws made by
their - respective  legislatures. - The * position
of the Judges of His Majesty’s Courts both in

Ithe Colonies and in India has consequently been

made one of independence of both the legisla-
tures and of the Executiveof these territories.
Since the days when Parliament began :to
seriously take upon itself the responsibility of the
administration of this country, it has pursued
the definite policy of establishing His
Majesty’s Courts in India, owing their
authority to the Government at Home’
(2and not to the Company in India) and
exercising jurisdiction subject to the sovereiguty
of Parliament. This has been deemed as a
necessary concomitant of the introduction of
British institutions into this country, as well as’
elsewhere in the Empire. The Regulating ‘Act
of 1772 recited that the Charter Act which
authorised the East India Company to establish
courts did not “ sufficiently provide for the due
administration of justice in such a manner as
the state and condition of the Presidencies do
and must require ', and empowered His Majes-
ty to establish by Charter a Supreme - Court of
Judicature at Fort William, consisting of a Chief
Justice and three uther Judges exercising all the
powers which the King’s Courts might exercise
in England. How far this Court was deemed
to be.independent of the Executive and the
Legislatures in India—that is, the Governor-
General and his Council—can be easily inferred
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from the famous disputes which arose between;
this Court and the Governor-General’s Council,
which nearly reduced the Government of Bengal
to a deadlock and necessitated the interference
of Parliament to remove some of the anoma--
lies which then arose. - The Supreme Court at
Calcutta and those at Madras and Bombay
which were later established, were -in fact
originally created for the purpose of acting as
a check upon the powers of the Government
then administrating the affairs of India, and
especially over English residents in [ndia. It
was considered at the time, as Sir Fitz James
Stephen points out, ““ not without reason, that
by establishing courts independent of the local
Government, armed with somewhat indefinite
powers and administering a system of law _of
which they were the only authorized exponents,
a considerable check might be placed upon the
despotic tendencies on the part of the Govern-
ment. The effect of this policy was, in  the first
place, to produce bitter dissensions between the
Government and the Supreme Courts both at
Calcutta and at Bombay and,in the next place, to
set the Supreme Courts and the English law of
which they were administrators before, the eyes
of every Europeanin India, as representatives of
a power not only different from, but opposed in
spirit and principle to, the powers of the Govern-
ment.””- This antagonism between the two au-
thorities, the Governor-General in. Council pos-

sessing : legislative and executive functions and
10
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the Courts of His Majesty, both simultaneously
established by the Regulatmg Act, waseventual-

}ly tided over by a series of enactments which

enlarged and - differentiated the legislative
power from the executive and placed the
authority of the Supreme Courts and of the High
Courts which succeeded them, within bounds
considered compatible with. smooth and
efficient administration.

The Judges of the High Courts, with reference
to the Indian Legislatures and the Indian Exe-
cutive, then, do standina position of independ-
ence. - They owe their appointment to
Letters Patent from His Majesty, though the
Governments in India may be and often are
consulted as to their choice. They hold office
during His Majesty’s pleasure, and in this
respect essentially differ from the Judges of the
British High Court of Judicature, who can only
be removed upon- an address to-His Majesty by
both Houses of Parliament. The function of the
Indian High Courts is to administer justice ac-
cording to the law of the land, namely, the laws
of the Imperial Parliament and the laws of the
Indian Legislatures passed -within the scope of
their respective authorities, and according to the
customs and usages of the communities inhabit-
ing-this land. - While the position of the Judges
has thus been made one of security against any
improper influence of the Executive in India
itself, the corrupt or improper exercise of their
own powers was guarded against in the Regulat-
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ing Act of 1772 by vesting the power topunish
them for the same in the Court of:the. King's
Benchin England, and for this purpose:.the
Governot-General - and the Governors . in
Council were made judicial authorities to take
evidence and transmit the same .to : the
Court in England when asked to do:so. . .This
provision has been reproduced in the collection
of Statutes relating to . British India, -and
we presume it applies to the Judges of the present
High Courts which.have succeeded. ‘the. old
Supreme Courts. The Judicial Committee. of the
Privy Council, constituted b¥ an -Act, of 1833,
is the highest judicial authority in respect of all
judicial matters. arising in India. . . . .-,
+ “The composition of the High Courts::and of Combination
the Courts inferior to them has, however, to some :fjg’lfl%‘:g:f
extent, told'upon their independence in relation functions
to the Executive, which the judiciary was expect-
€d to" possess under the original statutes.. The
position of the Judges of inferior courtsis; so fat
as their discharge of judicial functions within
their respective spheres is ‘concerned, theoret--
ically at any rate, one of independence of : the
Executive. The conduct of the:Executive and its
officers and the constitutionality of Indian Acts,
in so far as they may come before ‘them for.judi-
cial pronouncement, ought to be treated in the
same way as any superior Court ought to-treat.it.
The judges of the inferior courts are.subject, no
doubt, to the administrative control of the High

Court, but the executive government; in thg,case
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of a large number of them, has a goed deal of
voice in deciding their prospects and promotion.
JIn the case of judicial officers who are Magis-
itrates exercising criminal jurisdiction, the posi-
tion of the executive officers of the Government
is such as to permit of interference, sometimes
serious,with the independence of the subordinate
Magistracy in the discharge of their functions,
The combination of executive with judicial func-
tions in the same hands, which so largely pre-
vails, however necessary or expedient in some
circumstances it may be, has undoubtedly resuit-
ed in makig the actual discharge of judicial
duties appear much less independent than was
intended to be. Legally, of course, the two
functions are clearly distinct, and the union
of them in the same officer is only a matter of
administration. . The law does not recognise
the prosecutor and the judge acting together in
the same person, or in the same body of persons
related to each other as superior and subordi-
nate. On the other hand, the law does clearly
distinguish between Magistrates and Judges

.who try cases and the prosecutor and police

who prosecute and investigate. It is the union
in practice of the two functions that has gone
to interfere with the principle of the separation
of functions on which all British institutions
have been framed.

There are, moreover, in India a few exemp-
tions from the authority of the courts which are
mainly of historical importance. The position
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and prestige of the Governor-General and the
Governors of the Presidencies has been enhan-
ced from the time of the Regulating Act by the
provisicn coatained in it, that they shall be
personally exempt from the original ]unsdnctxon,
civil or criminal, of the High Court or from arrest
or imprisonment in any suit or proceeding of
that Court. The Chief Justices and the Judges -
of theseveral High Courts are also similarly
exempted. [t has also been provided that " an
order in writing of the Governor-General in
Council is a full justification for any act which
may be questioned in any civil or criminal
proceeding in any High Court, except so far as
tbe acl extends to any European British subject
of His Majesty. The abuse of the authority or
power vested in the Governor-General and the
Members of his Council is provided against by
vesting an authority to deal with them in the
Court of the King’s Bench in Eagland and the
High Court has been authorised, as the Gover-
nor-General and Governors in Council have
been in respect of the High Courts, to take
and transmit evidence to said Court in -this
behalf when asked to do so.



CHAPTER XI'
INDIAN }FINANCE

Wide eldof NoO- account of the Irndian Constitution can:

Indian-
Finance

be: considered complete without a brief’ des-
cription of.Indian Finance. The total ‘revenues
of this country amount annuallyto more than
85 millions sterling ‘and the total expenditure
amounts to a like figure.. The sources of these
revenues are as varied as the purposes to
which they are applied. - We are not here
concerned with the principles according to
which the revenues of this country are raised.
They vary from the extreme English concep-
tion of - laissez faire to the equally extreme

‘German conception of ‘land .and  railway
‘nationalisation.. The history of Indian Finance

is' full of examples of financial statesmanship no-

-table alike for resourcefulnessand for success.
:Few modern states will furish adequate parallels
‘to them. The study of Indian Finance, from a

scientific point of view, has yet to be made
in any serious fashion by students of
Indian Politics or Economics. A proper
presentation of its varied features and
interesting tendencies during the last half-a-
century and more is itself matter for a separate
volume. Such a task is beyondthe limits se
for this book. All that is essayed here is merely
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a brief examination of the relation that, under
the present Constitution, exists between finance
and government.

By Section 2 of the Government of lndla. Control of *
Act, 1858, all the revenues of this country, Indian reve:
from whaltever source derived, are received for penditure
and in the name of His Majesty and must be
applied to the purposes of the Government - of
India alone. By Section 41 of the same Act, the
expenditure of the revenues of India, whether
in India or elsewhere, is subject to the control
of the Sccretary of State in Council, and
every grant or appropriation of such revenues
cannot be made without the concurrence of the
majority of votes at a meeting of the Councxl
of India,

Indian public expendxture is either mcurred
in England or in India, roughly speaking.
Expenditure in England is incurred only on
the authority of the Secretary of State in Coun-
cil ; expenditure in India is incurred by
the Government of India according to rules
approved by the Secretary of State in Council.
The sphere of expenditure, therefore, within
which the Government of India may be said to
have an unfettered discretion, is thus limited. To
cite one example, no newappointment carrying
a salary of over Rs, 250 - per mensem- can-be
created by the Government of India. without
the Secretary of State’s sanction. In India
itself, expenditure may be divided into Imperial,
Provincial and Local, though all- expenditure is
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brought into the accounts of the Government
of India.

All revenue is raised in India. For con-
stitutional purposes, it is sufficient to classify
this revenue under two principal heads (i) that
which has a'legislative sanction and (ii) that
which has not. The revenue derived from salt,
customs, excise, assessed-taxes, provincial rates,
stamps, registration and opium, come under
the first head. The two considerable items under
the second head are tributes and contributions
from Native States, and land revenue. Tributes

‘&c., from Native States form a class of revenue

arising from the foreign policy pursued by the

-Government and foreign policy is, and largely

ought to be, least controlled by the Legislature.

There appears, however, {o be no constitutional
reason for removing the item of land revenue
from the sphere of those which require legislative
sanction. This exclusion is génerally justified on
the ground that, ever since the days of Manu,
the State has been entitled to have a share of the
produce of the land from the cultivator.. This
customary right to a Rajabhagam, is said to be
inherent in the British Government as the suc-

cessors of the ancient Hindu Kings and is being

enforced by such ‘rules and according to “such
principles as the Executive have chosen to
fix for themselves. Whether such a position

‘could be considered sound from a modern finan-
“cier’s point of view is a question that need not

be; discussed in detail here. One argument may,
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however, be stated in reply to it. Inhis Finan-
cial Statement presented on the 18th Feb. 1360,
the Right Hon’ble James Wilson justified the im-
position of frseh taxation by quoting the authority
of Manu and proceeded as follows :—“Now, |
must say that there is latitude enough here for the
most needy Exchequer and for the most vora-
<cious Minister : a twenty per cent. income-tax
upon profits ; a tax varying from two to five
per cent. uponaccumulated capital ; a share of
almost of every article produced . . . I should
imagine that revenue laws of the ancient Hindus
. must have been contributed to the sacred
compiles by some very needy finance minister
of the day ! ” And yet, though authority isfound
in Manu for income-taxes, customs and ex-
<cise, all these have been imposed and are
to-day collected only under legislative sanc-
tion. If atax on income—a share of profits,
-as Manu put it—requires an Income Tax Act,
why should a share of agricultural produce be
levied without a legislative enactment? Into the
vexed question of whetherthe landrevenue is rent
or tax, it is again unnecessary here to enter. Its
assessment and collection are dependent purely
on executive discretion and no one who pays
land revenue has the right to question in a
‘Court of Law the justice of the burden that is
imposed upon him for the purposes of the State;
The exclusion of land revenue from the pro- ginancial and
vince of the Legislature practically removes be- constitational

‘tween 40 and 50 per cent. of the net public reve- fhr:;:;a cks
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nues from any sort of control. Two considera-.
tions may be urged in this connection from a-
financial and constitutional - stand point :—
{ (a) The amount realised as land revenue -

—which over a large part of India is sub-
ject to periodical revision—has grown and
is growing and ‘the funds at the disposal of
Government -are thereby' swelled. Expendi-
ture, ‘therefore, also tendsto increase in order
keep pace :with the increased revenue (b)
when a surplus occurs and the Finance Minister
casts about for the best means of effecting
redaction of taxation, he finds himself unable
to give any substantial relief to the class which
pays the largest slice of the public revenue and
which also really parts with the largest propor-
tion of its income for the needs of the State.
And, no wonder, he certainly cannot make any
suggestions for reducing the amount taken as
land revenue, because the prinriples of its assess-
ment are not fixed by :legislative enactment.
He has, therefore, to fall back upon the abolition
of a few ‘unimportant cesses on-jland or upon
the reduction or abolition of other taxes which
have been sanctioned by the legislature. It
seems: to the present writer unnecessary to
further - .press this constitutional objection
against the present method of making
land revenue assessments, The recent Royal
Commission on Decentralisation has recom-
mended the - placing of these assessments
on a legal and statutory basis and-it .is to
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be hoped that that recommendation. will be
acted on.

it may, therefore, be -stated thatall' fax- Taxation
ation in India, except the one item: of land {‘;‘g‘gl:fum ‘
revenue, has to be voted by the Legislative
Council. Such, at any rate, -has been the
practice—the constitutional’ convention,:if we’
may so put it—though there appears fo be no
definite stafutory prohibition apart from: the
principles of the English Constitution, in the
way of the Executive Government imposing a
tax without reference to the Legislative Councils.

With regard to public expenditure, however, E*:::ngl ik
the Executive both in practice and in theory in expendi-
has been absolutely ‘uncontrolled. How fac '™
the reformed Councils will be able in future to
exercise any control in this matter will be dis-
cussed in same detail - in connection with the
Budget. - : -

Originally, the administration" of the whcle
of Indian Finance ivas vested in the Govern-
ment of India, a task which, . with the growing
development of the country, - became both diffi-
cult and inefficient. A policy of decentralisa-
tion was initiated - by Lord. Mayo's Govern-
ment in 1870 and the ¢ Provincial: Contracts’
came into existence. This policy has been con-
-siderably improved and developed- of late. It
must be clearly borne in mind, however, that the
various Provincial Governments are merelyre-
positories:of financial powers delegated to them
“by the [mperial Government. Within the sphere
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limited by the provincial settle nents, they are
free to order their ownrevenue and expenditure
;subject to various rules as regards the creation of
{appointments, raising of fresh revenue &c. The
following passage taken from the new “Imperial
Gazetteer ot India’’ Vol. 1V, p. 190, describes the
system as i1t was introduced :(—

Decentralisa- . “ The objects aimed at were to give ' the
tion of Proe

vingial Local Governments a strong inducement to
irancein  develop their revenue and practise economy in

their expenditure, to obviate the need for inter-
ference on the part of the Supreme Government
in the details of Pravincial Administration, and
at the same time to maintain the unity of the
“ finances in such a manner that all parts of the
administration should receive a due share of
- growing revenues, required to meet growing
needs, and should bear in "due proportion the
burden of financial difficulties which must be
encountered from time to time. This problem
has been solved by the Government of India
delegating to the Local Governments the control
of the expenditure on the ordinary provincial
services, together with the whole, or a proportion,
of certain heads of revenue sufficient to meet
these charges. The heads of revenue selected
are such as are most susceptible of improvement
under careful provincial management.”” These
‘ Settlements’ with Provincial Governments were
subject to revision periodically, but recently this
policy has given place to a more permanent sys-
tem. Provincial finance, on the whole, is under
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the constant check and supervision of the Sup-
reme Government and is only a part—and not
independent—of Imperial Finance. .

The features of strictly Local Finance in this Local
country are still more interesting, though they Finance
cannot be discussed in detail here. The
revenues and expenditure of Local Boards and
Municipalities are now separately shown in the
Financial Statement of the Government of -
India. The revenue is mostly derived from
taxes on houses, professions, vehicles &c.and
from tolls. Both the imposition of these
taxes and their expenditure. are under the
control of the Government. As has. been
already said in a previous chapter, a detailed
description and . discussion .of the activities of
these bodies must be held over till after the
impending measures of decentralisation have
been carried out in their case,
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| CHAPTER X1
BUDGETS AND BUDGETARY RULES

= \/Ioney is the vital prmmple of the body
politic. He who .controls the finances of the
State controls the. nation’s policy. Constitu-
tionalism is the idea, budgets are the means, by
which thatidea is realised.”s These are-the
words of a  well-known writer on Public
Finance. They: describe most. effectively the
close relation that subsists between finauce and
constitutional govermiment. One of-the funda-
mental principles of every State: that either
recognises constitutional limitations or i purparfs
to develop a constitutional form of government,
is the vesting of some measure of control of
the public purse in the representatives of the
people. This control—the measure of which
varies with the stage which each particular com-
munity and state has arrived atin the develop-
ment of free institutions—is usually exercised
through the Budget.

The Budget, broadly speaking, is an account
of the finances of the State presented by the
Executive to the legislature, Its presentment is
necessary in order that the representatives of the

* H. C. Adams’" Finance, pp. 115-6.
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people constituting the legislature may ensure
that care and economy is secured in the finances
of the nation. In highly developed: forms of
popular government, it passes = through . two
stages. In the first stage, it is a report prepared
forthe purpose of giving the legislature.an
idea of the condition of the finances .and of

what is needed and proposed for the year -that .

*is budgeted for. In its second stage, it is treat-
ed asa project of law and passed like -other
legislative measures. With these prefatory
remarks, we may proceed to the study of the
Budget in India, as a means of exercising con-
trol over financial administration.

-From what has been said in the -earlier
chapters of this book, it will be clear that the
Parliament, though it is the ultimate severeign
authority in respect of all revenue that.is raised
and all expenditure that is incurred by the
Government of India, does not, and is unable to,
regularly and systematically exercise any
control over Indian finances, as it does in - the
case of the finances of the United Kingdom.. Its
control ismainly confined to two matters, viz.:—
(@) No expenditure of the revenues of India
can be incurred for defraying the cost of any
expedition beyond the Indian frontiers (except
for preventing or repelling actual invasion) . with-
out the consent of both Houses of Parliament
(b) Itis also directed by the Government of
India Act of 1858 that the Indian ‘Budget shall
be laid annually before the House of Commons

Control of
Parliament
over Indian
Finance. ' :::
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to enable its members to offer suggestions, ask

for information and generally criticise the

ipolicy of the Government in relation to India.

/ In practice, however, the ‘resolution to go into
Committee to consider the East India Revenue

Accounts’ is purely a fomal one, consisting of the

identical proposition that the Accounts show

what they show. Not only is Parliament unable

to contral Indian Finance, but careful students

of the tendencies of constitutional development

in India ought also to recognise that, so far as

the people of India are concerned, this control

should be ‘exercised not in England, but in

India. The Indian Constitution, geven as it

is, clearly paints to the latter tendency and

rightly too. :

Indian It is true that the Indian Legislatures
Legislatuf® possess no statutory powers for voting, much
or veto les< for vetoing, a Budget. Their functions have
a Budget.  pbeen confined to discussing the Budget and
criticising the general administration. This right

was conceded to them since the Viceroyalty of

Lord Mayo when financial administration was
decentralised. It was considered at that time

that the Resolution of the Government of India

on the subject vested the Provincial Legislative

Councils with the power of passing the Budget

by means of an Appropriation Bill. In Madras,

at any rate, in 1871, the Executive Govern-

ment, under the guidance of Sir Alexander
Arbuthnot, took up such a position, but
the Government of - India subsequently dis-
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abused them of thatimpression. -For a"long
time after, the discussion over the Budget was
neither systematic nor regular. - Under the law,
the Councils could only meet for legislative pur-
poses. In the absence of any Bills - imposing
fresh taxation, there was no legal or. constitu-
tional obligation thrown on the Executive to
present the Budget or to allow its discussion.
The difficulty was obviated by the Indian Coun-
cils Act of 1892, which authorised the Gover-
nor-General in Council to make rules from time
to time permitting .the Legislative Councils to
discuss the annual Financial Statement of the
Governor-General in Council. Similar provisions
were enacted  for the Provincial Legislative
Councils also. : y

. Under these rules, the procedure with regard Budget

to the preparation and presentment of the Rules ander
) ) ; .. .. - Act of 1892

Financial Statement to the Imperial Legislative

Council was as follows. ' The Comptroller and

Auditor-General prepared the Budget Estimate

and forwarded it for approval to'the Finance

Member, - The Finance Member examined the

same and suggested :or made . alterations in the

proposals necessary for meeting fresh expendi-

ture or disposing of surpluses.- - It was then laid

before the Governor-General in Council. On

being passed by them, a Financial Statement

.was made by the Finance Member to the Legis-

lative Council., After an interval ‘of at least a

week, the Members delivered speeches which

generally ranged over the whole field of adminis.
11
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traﬂon . The Pre51dent ;w..und, up the debatc

wx_t,h‘a spee_qh of, his own... -No vote was taken ;
no, amendments were’ allowed : The Budget, for
;’ the year at any rate, was neither better nor worse
on:account of this debate. If the latter had any.
effect at all, it was only posthumous, so to speak;:

it might result- in .improving the statement for
the following:year. -

g?gl:{?:“i‘lilget . A radical: change - in' this procedure - has-
India now been effected : by : the Rules - recently

published by the Government under the Councils
Act of -1909. . These ‘Rules , will. be 'found-
published in the Appendix. The Councils are
still: far from having obtained anything' like the
control of the national purse. In. the Despatch -
which the Government of India sent to the Secre-
tary of State in October, last year,they..took: care
to insist upon one proposntlon as a constitutional
fact namely, that the. power of passing the: Bud-
get is vested not in the Legislative: Council, but
in the . Executive, : and: that it is- the latter
and not the former that decides any question
arising on the Budget. , There can be no doubt
that, ; under. the law; there is no. power -in'the
Legislative Council to  claim to meddle with the
Financial Statement of the - Governor-Gereral in
ouncil. ;- 1L+ -the . constitutional : proposition
enunciated by - the Government of - India were
acgepted. sliterally, -it. would :mean " that -the
Legislative 1Council has no . control. over either
the {raising . of revenue- or-the -incurring of
expenditure. In ‘other words, the Executive
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Government would be at - liberty to impose a
.tax and collect it with the same easeas it\is able
to incur: expenditure. : As- 4 matter. .of , fact.
lowever, these legally unrestrained pqwers,. of
the Executive have been considerably modified
by constitutional usage. During the last half-a-
<entury an'd more, no fresh taxation or alteration

in existing taxation has been . resorted .to.

without the sanclion of the Legislative Coun-
cil. - - Of course, care has always been taken -to
present the Bill for a fresh' tax as a- separate
measure and not as part of the Budget .and
with -the official majority inthe Councils, the
powers of the Executive were practically . unli-
mited. The established -consitutional prac-
tice will, however, beof advantage. in the:fu-
ture, especially in regard to Provincial Legislative
Councils. With a non-official majority, these
Councils must be able, with sufficient unanimity,
to indirectly control Provincial finance.by the
power they have of consenting to fresh taxation,

though it must be recognised that purely pro-

wvincial taxation is not a field large .enough. for

exercising such coatrol effectively. In the field
of expenditure, however, no such. constitutional
-usage has grown up, and the Executive have
been supreme therein. The Rulea Wthh have

now been framed constitute, . however, a dis-
tinct step in advance and, if acted upon with
care and discrimination” are ulhmately erly

‘to lead to the reahsat:on of a fully devcloped
“Budget right:" «~ =i ~seti 0 B aR v L

deiliit b ady
I8 TH |
2ihag s
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rhe British  Let us digress for a moment and consider
Budget what ‘Budget right ' means in England. It is
Procedure ' - . .
zreally composed of three distinct rights, viz,
the right to determine the annual expendi-
ture, the right to consent to the imposition
of a fresh tax or the alteration of an existing
one, and the right to decide the extent
of national borrowing. The Budget, in England,
as in all civilised countries, is drafted by the
Executive. The King’s Speech opening Parlia-
ment informs the latter as to the estimated im-
" mediate needs of the State. The House of Com-
mons then votes a supply which enables the ordi-
nary work of administration to be carried on
while the details of the Budget are being discuss.
ed and settled. The next step is the fixing of aday
for a discussion in Committee of the expendi-
ture side of the Budget. The House on that
day resolves itself into Committee, called the
Committee of Supply, for the purpose of con-
_sidering the supply that has been already voted.
The informal procedure in Committee enables
the  House to thoroughly thresh out every
“item of expenditure and a general agree-
ment is arrived at as to the total expenditure
to. be incurred for the year. The House
"then’ goes into Committee again, »iz, the
Committee of Ways and Means, and the Chan-
" cellor of the Exchequer opens discussion in it
_ by making his Budget speech. The Budget has
afterwards to be passed into law. o
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It would be idle to expect all the details of yew Indian
such procedure in a government like India. lt,gndgﬂ .
. . . . . iocedure -
is only possible in states which have established
Constitutional Government, in the strict sense
of the term, and which recognise the doctrine
of ministerial responsibility. The Constitution of
India is, however, different. Party Govern-
ment and ministerial responsibility are non-
existent and the ultimate right of the Executive
to determine the Budget is considered necessary
to prevent a deadlock in the work of Govern-
ment. The Executive in India is permanent
and cannot be altered. It can, therefore, not
afford, at present, to render its hold over the purse
weakened by an adverse vote of the represen-
tative body. An adverse vote is the same
thing as a vote of censure, but the Exe-
cutive, being permanent, cannot resign and
make way for the leaders of those who’
have censured them. They have to continue in
office and must carry on the work of Govern-
meant. This is the constitutional ground on-
which the Government of India has, in ‘the
Rules now framed, refused to permit the legis-
latures to vole or veto a Budget. It has, however,
been recognised in the new Rules that the
representatives of the people should be consult-
ed and their advice taken before the Executive
decides on the final form which the Budget
should assume. Herein lies the cardinal point
of difference between the old practice and ‘the
new. Formerly, the details of the Budget ‘Were
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Héferhlmed without any possibility of alteration
-before it was presented to the Legislative Coun-
cils. The latter were, therefore, powerless to effect
imy amendments in it. - Under the new Rules,
thowever, a distinction has been ‘made between
the ‘F1nanc1al Statement’ and the ‘Budget’. - The
former rhay usefully be termed the ‘preliminary
Buidget.” 'Itis ordered to be presented to the
Councﬂ with an explanatory memorandum. An
mterval is then allowed and a day fixed for the
ﬁrst stage of the dlscussmn. The Council has,
then, the opportunity of moving any resolution
re]atmg to (1) any alteration in taxation, (2) any
new loan or (3) any additional grant to Local
Govcrnments. The resolutions may be voted on.
Affcr all the reeolutlons on these three items have
bee:n fully dmcussed and disposed of the Counc;l'
cnters upon the second stage of the d:scussmn._
It presumably goes into Committee for discuss-
ing groups of financial heads under the guidance’
of., the Member in charge of the particular,
Dcpartment Resolutions can be moved and.
voted on at this stage also. After thls dl-,CuS}blOn
also is closed, the Budget is decided on by;
the Executive Government—after giving .due
weight to such resolutions as the Legislative
Council may have passed, but on the responsi-
bility of the Executive only-—and presented to
the Legislative Council by the Finance Member,
and it is followed subsequently by the usuak
‘genéral discussion, : L
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-To the present writer, these Rules appear 10 Its constitu-
recognise three very important principles - of. :;%rgi‘wporf
great constitutional significance.  The *first
stage of the discussion and the ' matters
comprised therein -enunciate the important
maxim that alteration of tfaxation must be
made with reference to the Budget statement,
though the alteration itself will presumably have
to be passed by a separate legislative . measure.
In other words, the Membersare given the pri~
vilege of discussing before hand the question: of
such alteration with reference to the necessities
of the Budget., The second stage of the Budget
discussion, for the first time in Indiar - Consti-
tutional History, takes the non-official Members
of Council into confidence in regard .to the
determination - of public expenditure, The
members have the right of placing on record
their views, as to the items not excluded from
their cognisance, in the form of resolutions. It
is true that a good deal of the value of this con-
cession is lost by the exclusion of important
heads of revenue and expenditure from discus-
sion, but the principle has been recognised and it
may be hoped that it will gradually be extended
in application. - The third stage of the Indian
Budget is also of very great importance in that
it imposes on the Finance Member the obliga-
tion to explain, why any- resolutions that may
have been passed in the two first stages have
not been accepted by Government, The ability
and discretion of Members of the Legislatiye
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Council in rendering this particular obligation
,of real and lasting constitutional significance,

ill be measured by the soundness of the sugges-
tions and the practicability of the recommenda-
tions that they decide to shape in the form
of resolutions. It will be difficult for them to-
get resolutions passed in the Imperial Council
with an official majority ; but further develop-
ment of constitutional rights is likely to be
retarded  and endangered if resolutions of an
impossible or unpractical character are moved,
A few well-considered resoiutions may well
prevent the Executive from brushing them aside
and help to build up constitutional usage, streng-
thening the rights of the representatives over
Indian finance, while a large number of
ill-considered and wild-cat schemes will, on the
other hand, help to create a body of precedents
which will be a standing obstruction to further
constitutional progress. What is required -
to avoid the latter and to build up the
former is a satisfactory organisation of the
people’s representatives and a readiness in them to
choose and to follow the leadership of those
who are by their knowiedges, their patriotism
and their sagacity, pre-eminently fitted to lead
them.

The progress of Constitutional Govern
ment is not dependent so much upon

nal conven- what is expressly declared to be constitu-

tions

tional rights as upon what is silently built up
in the form of constitutional conventions. The
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Rules now promulgated do not place the Legis-
lative Councils of British India in a position very
much worse than that of the Reichstag in Ger-
many. The theory of the German Constitution
is that the Reichstag should control expendi-
ture. In actual practice, the Executive has
acted several times in defiance of the Reichstag,
but the apology which the Government has, soon
or late, to make for such unconstitutional action
is really the best guarantee for the people’s right.
The King of Prussia once carried out a reorga-
nisation of the "army in spite of the refusal of
the legislature to make an appropriation for
the purpose. But, four years later, he admitted
the unconstitutionality of his act, begged the
pardon of the legislature and - requested them
to legalise his procedure. In India, the legis-
lature has not the power to refuse an appro-
~ priation, legally; it can only make 2 recommend-
ation to the Executive in the form of a
resolution that certain expenditure need not be
incurred, Of course, the Executive may accept
this recommendation or not in its discretion.
But it is bound to make an explanation as to
why a resolution has not been accepted. The
necessity imposed by the Rules for making this
explanation is agreat moral weapon in the hands
of the Legislatures, capable of being wielded with
great effect, if only the resolutions which neces-
sitate the apology are such as cannot admit of
‘being explained away.



CHAPTER XIII
CONCLUSION

TheReforms  Yhe introductory study which has been made

and parlia-

Governmen

in the foregoing chapters hardly pretends either
t to exactness or thoroughness, but is only intend-
ed asa means of directing attention to the
systematic study of the Indian Constitutional
System, now being enlarged and developed on
the lines of Western institutions. It would, of
course, be the height of folly to imagine that the
steps now takenlead, or arelikely {o lead, in the
near future to Parliamentary Government, in the
sense in which it is understood in Europe, Lord
Morley, at any rale, has definitely disclaimed any
suchintention in the initiation of the reforms
with which Lord Minto's and his name wilt for
ever be associated, In the course of a speech.
last year, in the House of Lords, he observed:
“If I know that my days, either official or corpo-
real, were twenty times longer than they are
likely to be, I shall be sorry to set out for the
goal of 2 Parliamentary system in India. The
Parliamentary system in India is not the goal
to- which I for one moment aspire”. Itseems,
however, to be necessary, in view of miscon-
ceptions .which have prevailed as to this
statement of Lord Morley, ta have a clear idea
of what he has termed the ¢ Parliamentary
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system’. It is easy . to show from Lord
Morley’s other speeches in regard to Indian.
Reforms that what he has said is  not to
be understood as' meaning either .that he dis-
favours the development - of representative
government or is against the gradual concession
of self-governing powers to the people of India
in their own country. The words ¢ Parliamen-
tary system' seem to the present writer to have
a special significance and are not merely equi-
valent to ‘popular government’. Representative:
government, for instance, of one kind or another
exists at this moment in most Western countne&
as well asin all countries which have come
within the influence of European ideas. As one’
writer has put it : “There are few civilised states.
in which legislative power is not exercised by a.
wholly, or partially, elective body of a more or
less popular or represenfatnve character.”? Repre-
sentative Government, however, does not mean.
everywhere oneand the same thing. It exhibits
or tends to exhibit, according to him, ¢ two-
different forms or types which are discriminated
fromeach other by the differences of the relas
tion between the executive and the leglslaturc
Under the one form of representative govern-
ment, the legislature or, it may be, the elective:
portion thereof, appoints and dismisses the ex-
-ecutive which under these circumstances is, in.
general, chosen from among the members of
the legislative body. Such an executive may
appropriately be termed a ¢ Parliamentary execu~
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tive” Under the other form of representative -
government, the executive, whether it be an
mperor and his Ministers, or a President and
is Cabinet, is not appointed by the legislature.
Such an executive may appropriately be termed
a ‘non-parliamentary executive.” *

If Lord Morley’s words are taken in the
above significance, it is plain that a Parliamen-
tary system of governmeant for India is a goal to
which neither Lord Morley nor anybody who
has given more than a superficial consideration
to the Indian political problem can aspire in the
present state of things. What probably was
meant by Lord Morley in the above words—and
what possibly wasin his mind when he initiated
the reforms, as to the political tendencie which
they may foster—are explained by what he said
in his Budget speech in January 1908, in the
House of Commons. He then said:—

¢ Mr. Bright was, I believe, on the right track at the
time in1858 when the Government of India was transferred
to tue Crown ; but 1 do not think he was a man very much
for lmperial Dumas. (Laughterj. He was not in favour
of universal suffrage—he was rather old-fashioned—
(Laughter) but Mr. Bright's poposal was perfectly different
from that of my honourable friend. Sir Henry Maine and
others wheo had been concerned with Indian affairs came
to the conclusion that Mr. Bright’s idea was right—that to
put one man, a Viceroy, assisted as he might be with an
-effective Executive Conucil, in charge of such an area as
India and its 300 millions of population, with all its different
races, créeds, modes of thought, was to put on one man’s
shoulder a load which no man, of whatever powers, how-

-+ * Dicey’s Law of the Constitution pp. 411-412. -
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ever gigantic they might be, conld be .expected effectively
to deal with (Hear, hear.) My hon’ble friend and others
who sometim:s favour m2 with criticismiinthe same sense
seem to suggest thit [am a false brother, that, I do not
know what Liberalism is. I think I do, and I will even say

that I do not thiak [ have anythingZ to leirn of the prin=

ciples or maxims, aye or of the practice of Liberal doct-

rines, even from my hon'ble friend. You have got to look.

at the whole mass of the great dificalties and perplexing
problems connected with India from a commonsense .
plane and it is nat commonsense, if I miy say so w:thout

discourtcsy, to talk of Imperial Dumas.”

Now, if we refer to what John Bright has s.ud'

as tothe future political evolution of thns
country, we find the following :(—

 The point which I wish to bring before thé Committee
and the Government is this, becanse itis on thatI rely’
mainly, [ think I may say, almost entirely, for any im-
provement inthe fatare of India. I believe a great im-
provement may be made, and by a gradaal process that
will dislocate nothing. What you want is to deceantralise
vour Government ., . . . You will not make a single
step towards the improvement of India unless y-u
change your whole system of Government—anless you
give to each presidency a Government with more indepen-
dent powers thin are now possessed. Whaat wounld be
thought if the whole of Europe were under one Governor
who only knew the language of the Feejee Islands, and that
his 'subordinates were like himself, only more intelligent
than the inhabitants of the Feejee Islands are supposed to-
be. .. How long does England propose to govern India?
Nobody answers that question, and nobody can answer it
Be it 50, 0r 100, or 500 years, does any man with the
smallest glimmering of common-sense belicve that so
great a country, with its twenty different nations and its
twenty languages, can ever be bouvnd up and consolidated
into one compact and cndurin'g Empire? [ believe such a.
thing to be utterly impossible. We must fail inthe attempt
if ever we make it, and we are bound to look into the future
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with reference to that point. The presidency of Madras,
for instance, having . its own Government, would in fifty
‘years, becoms one compact . stat¢, and every part of the
lrcsidency would look to the citys of Madras as its capital,
land to the Gavernment of Madras . as its ruling power. . If
that were to go-on for a century -or more there would be
five or six Presidencies of India. built up into so many
compact states ; and if at any futare period the sovereignty
of England should be withdrawn; we should leave so many
presidencies built;up and firmly compacted together, each
able to support its own independence and its own Govern-
ment; and we should be able to say we had not left . the
country a prey to that anarchy and discord which I beligve
to be inevit?ble if we insist on holding those vast territories
with the idea af building them up into one. great empire.”

Seli-Govern-  Whether or no Lord Morley subscribes'to the
:232: ;‘,‘;’m whole -of the posi.tion taken up by.M r. B'right, it
has fairly to be inferred that he is against any
development of political institutions in India in
the direction of constituting a centralised parlia-
_mentary system for the whole country. Whether
'he meant to imply, by his words above referred to,
that the progress of self-Government in India
should therefore bein the direction of federalism-
‘that is of developm plovmcxal autonomy in the
various Councils and the Executive of the Pro-
vinces and the Governments of Native States-or
merely meant to state that the Indian Govern-
ment must necessarily be deceatralised, whether
‘based on popular governmeant or bureaucratic
government, it is useless to speculate ; but from

what we know of Lord Morley’s political views,
‘his disbelief in a thorough-going imperial

.organisation _is. pronounced, and his faith in
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popular government has’ always been" great
How far ‘both have influenced: the scheme of

Reforms which he has initiatediand how far

their spirit . is likely to be infused in the actual

carrying out and working of his' scheme by the
Governments in India—both during ' hi s tenuré

of othce and subsequent thereto——remainsto be

seen. In the.meanwhile, it-is’ necessary to
remember that changes in the mere ‘machinery

of Government are' but one part, - though

an important part, of the :process which: this

country has to undergo-and is hkely to unders

go in its ‘political evolution. * P

. It has, moreover, to be- remembered that Dependency
there -are a: few - essential -characteristics se:t::f,‘:e'
impressed ‘on the constitutional - arrangements Government
of this country which it- will be: futile  to

ignore. . British ‘India - is - what is generally

spoken of -as a ‘dependency. : ‘A’ dépenden-

cy has been defined by Sir: George Cornwall

Lewis as “ a part of an independent political
community. which is immediately subject

to-a subordinate . Government.”. The test "of

a dependency is thatit is substantially governed

by the dominant country, and a self-governing
dependency isa contradiction in terms.. Da'the
Reforms,which have from time to time been'made

in the constitutional machinery in India, tend to*

wards reducing this “dependent character of the

Indian :Constitution 2 -To answer ‘this, ‘it is
necessary ; to lookat two aspects of the question.

We have to look at the character of the agency of
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administration and - we have next to look at the
character of the institutions which are being
developed in the process of political ‘re-con-
struction. . Perhaps the.most important step
taken for over half a century as regards the
former aspect, viz, that implied -in India being
a dependency, . governed by a dominant foreign
agency, has: been taken. by Lord Morley in
the highest ranks of public service.- Where
what has been termed.the essentially English
element of administration was so long deemed
necessary to be preserved, he -has introduced
changes of a most far-reaching character. The
appointment of Indian Members to the Council
of the Secretary of State, to the Executive
Councils of the Viceroy and the Governors and
Lieutenant-Governors of the Provinces and the
the appointment of an ‘Indian to the Privy
Council in its Judicial Committee—{hese seem to
us likely to go a great way towards rendering the
differentiation between the'ruling and the ruled
elements, 'muach less acute than ever before.

. It may, however, be deemed immaterial, from
the point of view .of constitutional develop-

Government ment, what the agency of administration is,

if the methods of government continue bureau-
cratic. The essence of bureaucracy is.centra-
lisation, and decentralisation, in its widest sense,
necessarily implies ¢o-operation of the represen-
tatives of the people, nnt merely in legislation,
but in. the actual working of administration.
What the outcome of the recommendations in this
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behalf of the Decentralisation Commissiont inr
India will be, cannot be stated with any defmi-
teness at present. But the whole feature of the
Reform Scheme of Lord Morley may be summed,
up in (1) the un nediate step fqrward of directly,
ascociating 'Indians in the ‘work _of every-day
administration,and (2) the attemptto decentra-
lise administrative machinery so as to make Pro=-
vincial and Local Admlmstrauon, if not auto-
nomous, at least self-contained, with a strong
infusion of the popular element—(3) based
upon what Lord Morley deems to be the essential
need of enforcing the central control of the
Government of India as the responsible repre-
sentative of His Majesty’'s Government and the
House of Commons'in' England.  These seem
to the present writer the three limifations within
which constitutional prOGress will for some time
to come have to advance. As to what results are
likely to be achieved in the political future of the
Indian peoples by the steps now taken, the
writer must leave to better. minds to judge. L
Whatever these results might be, the duty of Progress in
the Government and the people in the imme- ' futore
diate future is clear enough and it cannot be
put better than in the words of one of the
historic figures who fought in the cause of
freedomand of order so early as the beginning
of the Civil War in England—John Pym!’
“The best form of Government,” he said, “is that
which dath actuate and dispose every - part ‘and:
member of a state to the common good.;ifor as
those parts give strength and ornament to  the
12
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whole, so they receive from it again strength
and protection in their several stations and
degrees  If, instead of concord and interchange
of support, one part seeks to uphold an old form
of Government, and the other part a new, they
will miserably consume one another. Histories
are full of the calamities of entire states
and nations in such cases. Itis, nevertheless,
equally true that time must needs bring about
some alterations . . . Therefore have those
commonwealths been ever the most durable
and perpetual which have often reformed and
recomposed themselves according to their first
institution and ordinance. By this means they
repair the breaches, and counterwork the
natural efiects of time.””

The true dispbsition' to further the common
good in its highest form, so necessary for future
progressin India,can only beattained by the rulers
of theland ceasing totake narrow views of mere
administrative ¢thoroughness,” and by taking
‘and imposing on the administration, broad views.
What the people, on the other hand, need at this
moment issound organisation and sage counsel
and leadership. They want leaders who possess,
in the words of Lord Morley, “the double gift
of being at once practical and elevated, masters
of tactics and organising arts, and yet the
inspirers of solid and lofty principles.”” Will
our rulers in India take broad views and will
such leaders of the peoples be forthcoming?
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The Government of India Act, 1858
’ (21 and 22 Vict., C. 106.)
AN ACT FOR THE BETTER GOVERNMENT OF INDIA

[2nd August, 1858.]

Whereas by the Governmentof India'Act, 1853, 16 and 17; . .
the territories in the possession and under the Vict., C. 95.
Government of the East India Company were
continued under such Government, in trust for
Her Majesty, until Parliament should otherwise
provide, subject to the provisions of that Act, and
of other acts of Parliament, and the property and
rights in the said Act referred to are held by the
said Company in trust for Her Majesty for the
purposes of the said Government :

And whereas it is expedient that the said terri-
tories should be governed by ang in the .name
- L J -

of Her Majesty * H

TRANSFER OF THE (GOVERNMENT OF INDIA TO
Her MaJesty

1. The Government of the territories now in Territories -
the possession or under the Government of the underthe -
East India Company and all powers in relation to Govemment:
Government vested in, or exercised by, the said 'I’;gi‘: Eéztm_’_
Company in trust for Her Majesty, shall cease to pany to be

be vested in, or exercised by, the said Company ; vested in Her

1 The prcvisions of this Statute cannot be affected by
legislation in India—secs. 24 and 25, Vict., ¢, 67, s. 22, For
digest and notes, see Ilbert’s Government of India, pp.
309-313. S '
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Majesty, and And all territories in the possession or under
powers to be the Government of the said Company, and all rights
:’e“’“ed 18 yested in or which if this Act had not been pass-
ermame  ed might have been exercised by the said Com-
pany in relation to any territories, shall become
vested in Her Majesty, and be exercised in her

name ;

And for the purposes of this Act India shall
mean the territories vestedin Her Majesty as
aforesaid, and all territories which may become
vested in Her Majesty by virtue of any such rights
asaforesaid. '

India to be 2 India shall be governed by and in the

governed by name of Her Majesty ;

and in the . . . ey .
name of Her - Andall rightsin relation to any territories which

Majesty, &c. might have been exercised by the said Company
if this Act had not been passed shall and may be -
exercised by and in the name of Her Majesty as
rights incidental to the Government of India ;

And all the territorial and other revenues
of or arising in India and all tributes and other
payments in respect of any territories which would
have been receivable by, or in the name of the
said Company if this Act had not been passed,
shall be received for, and in the name of, Her
Majesty, and shall be applied and disposed of for
the purposes of the Government of India alone,
subject to the provisions of this Act.

Secretary of 3. Save as herein otherwise provided, one of

State to exer- Her Majesty’s Principal Secretaries of State shall

cise powers have and perform all such or the like powers and

ot exg"c‘s' duties in anywise relating to the Government or

:‘:omyt ® .. revenues of India, and all such or the like powers
pany,&c. . .

. over all officers appointed or continued under
this Act, as might or should have been exercised
or performed by the East India Company, or by
the Court of Directors or Court of Proprietors of
the said Company, either alone or by the direction
or with the sanction or approbation of the Com-
missioners for the Affairs of India in relation to
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such government or revenues, and the officers and
servants of the said Company respectively,'and
all such powers as might have been exercised by
the said Commissioners alone ; -

And any warrant or writing under Her Majesty’s Counter-
Royal Sign Manual which by the Government of signing of
India Act, 18541, or otherwise, is required to ;"‘,’,ag*llgt%. XA
be countersigned by the President of the Com- o 7" "7
missioners for the Affairs of India, shall in lien
of being so countersigned be countersigned by
one of Her Majesty’s Principal Secretaries of

State.

4. ®* * * * any four of Her Majesty’s Princi- Four Princ-
pal Secretaries of State for the time being, and pal and four
any four of the Under Secretaries for the time g?ﬂgifsgmtate;
being to Her Majesty’s Principal Secretaries of p,,0°; og
State, may sit and vote as members of the House members in

of Commons ; ; * the House of

But not more than four such Principal Secreta- Commons
ries and not more than four such Under
Secretaries shall sit as members of the House of
Commons at the same time,

5. [Rep. 41 and 42 Vict,, C. 79 (S. L. R.)*]  satacies of

6. In case Her Majesty be pleased to appoint one Secre.
a fifth Principal Secretary of State, there shall be tary of State
paid out of the revenues of India to such Princi- ‘I‘;":ih“‘
pal Secretary of State and to his Under Secretaries ta:ieirtm?‘
respectively the like yearly salaries as may for paid out of
the time being be paid to any other of such tbe revenues
Secretaries of State and his Under Secretaries of India
respectively. ‘

COUNCIL OF INDIA . =

7. For purposes of this Act a Council shall be Councit of -
-established, to consist of fifteen members, and to India estab-
be styled the Council of India ; lished

1. S. 1 of the Government of India Act, 1834 (17 & 18
“Vict. C. 77), which contained the provision referred to, was
sepealed as to the U, K by 53 & 56 Vict,, .19 (5. L. R). -

2. There appears to be mistake in this connection in the
Statutes revised in which 38 and 39 Vict, C. 66 (8. L. R)
ds cited as the repealing enactment, 8
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And henceforth the Council of India now bear-

'ing that name shall be styled the Couacil of the
‘Governor-General of India.

| 8. (Rep. 41& 42 Vict,, . 79 (S. L. Ry}
9. (Rep. 55 & 56 Vict., c. 19 (S. L. R).]

10. The major part of the persons to be
elected by the Court of Directors and the maior
part of the persons to be first appointed by Her
Majesty after the passing of this Act to be
members of the Council, shall be persons who
shall have served or resided in India for ten years
at the least, and (excepting in the case of late and
present Directors and Officers on the Home
establishment of the East India Company who
shall have so served or resided), shall not have
last left India more than ten years next precedmg
the date of their appointment ;

And no person other thana person so quahﬁed

'shall be appoiated or elected to £ill any vacancy
in the Qouncil unless at the time of the appoint-

ment or election nine at the least of the continu-
ing members of the Council be persons qualified
as aforesaid.

11.  Every member of the Council appointed
or elected under this Act shall hold his office
during good behaviour ;

Provided that it shall be lawfulfor Her Majesty

- to remove any such member from his office upon

Members of
Council not
tosit in
Parliament,
Salaries of
Members of
Council

Establish-
ment of the

15,

-an address of both Houses of Parliament.

12. No member of the Council appointed or
elected under this Act shall be capable of sitting
or voting in Parliament.

13. There shall be paid to each member of
the Council the yearly salary of one thousand two
hundred pounds, out of the revenues of India.

14. [Rep. 32 & 338 Vict, c. 97.s. 5.].

. The Secretaries and other officers and
servants on the Home establishment of the said
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Company, and on the establishment of the Com- Secretary of

missioners for the Affairs of India, immediately State in
Council

after the commencement of this Act, shall on.
such commencement be and form the establish-:
ment of the Secretary of State in Council ; -

And the Secretary of State shall with all conve-
nient speed make such arrangement of the said
establishments, and such reductions therein, as.
may seem to him consistent with the due conduct
of the public business, and shall within six months-
atter the commencement of this Act submita
scheme for the permanent establishment to Her
Majesty in Council. A

And it shall be lawful for Her Majesty, by the
advice of Her Privy Council, upon consideration
of such scheme, to' fix and declare what shall
constitute and be the establishment of the Secre-
tary of State in Council, and what salaries shall be
paid to the persons on the establishment ;

And the Order of Her Majesty in Cauncil shall
be laid before both Houses of Parliament within-
fourteen days after the making thereof, provided
Parliament be then sitling, or otherwise - within
fourteen days after the next meeting thereof ; -

And after such establishment has been formed
by such Order in Council, no addition of persons
shall be made to such establishment, nor any
addition made to the salaries authorized by such
Order, except by a similar Order in Council, to be
laid in like manner before both Houses of Parlia-
ment. : ‘

16. After the first formation of the establish- Removal of
officers and

ment it shall be lawful for the Secretary of State
in Council to remove any officer: or servant be-
longing thereto, and also to make all appointments
and promotions to and in such establishment :

Provided, that the Order of Her Majesty in
Council of the twenty-first day of May, one
thousand eight hundred and fifty-five, or such
other regulation as may be from time to time

.

vacancies in
the establish~
i
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established by Her Majesty for examinations; -
certificates, probation, or other tests of fitness in
relation to appointments to junior situations in
the Civil Service, shall apply to such appoint-
ments on the said establishmeit.

17 [Rep. 41 and 42 Vict,, c. 79 (S. L. R.).]

18. It shall be lawful for Her Majesty by war-
rant countersigned as aforesaid to grant to any
such Secretary, officer or servant as aforesaid,

© retained on such last-mentioned establish-

4 & b Will 4,
c. 24

ment, such compensation, superannuation, or
retiring allowance on his ceasing to hold office, as
might have been granted to him if this Act had
not been passed ;

And the transfer of any person to the-service
of the Secretary of State in Council shall be
deemed to be a continnance of his previous
appointment or employment, and shall not
prejudice any claims which he might have had in
respect of length of service, if his service under
the said Company or Commissioners had conti-
nued ; and it shall be lawful for Her Majesty, by
warrant countersigned as aforesaid, to grant to
any Secretary, officer or servant appointed on the
said establishment after the first formation there-

‘of, such compensation, superannuation, or retiring

allowance as, under the Superannuation Act,1834,
or any other Act for the time being in force, con-
cerning superannuations and other allowances to

persons having held civil offices in the public

Duties of the
Council, &c.

service, may be granted to persons appointed on
the establishment of one of Her Majesty’s Princi-
pal Secretaries of State.

DUTIES AND PROCEDURE OF THE COUNCIL

19. The Council shall, under the direction of
the Secrctary of State, and subject to the pro-
visions of this Act, conduct the business trans-
acted in the United Kingdom in relation to the
Government of India and the correspondence
with India.
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But every order or communication sent to
India shall be signed by one of the Principal
Secretaries ot State ; '

And, save as expressly provided by this Act,
every order in the United Kingdom in relation to
the Government of India under this Act shall be
signed by such Secretary of State ; :

And all despatches from Governments and
Presidencies in India, and other despatches from
India, which if this Act had not been passed:
should have been addressed to the Court of
Directors or. to their Secret Committee, shall be
addressed to such Secretary of State. ‘

20. It shall be lawful for the Secretary of Secretary of
State to divide the Council into Committees for State to
the more convenient transaction of business, and divide the
from time to time to re-arrange such Committees, 82;“3}&:::
and to direct what departments of the businessin apd to rega-
relation to the Government of India under this late the
Act shall be under such Committees respectively, transaction
and generally to direct the manner in which al] of business

such business shall be transacted.

21. The Secretary of State shall be the President
President of the Council, with power to vote ; and Vice-

President of

And it shall be lawful for such Secretary of {he Council
State in Council to appoint from time to time any
member of such Council to be Vice-President
thereof ;

And any such Vice-President may at any time
be removed by the Secretary of State.

22. All powers by this Act required to be exer- pMeeting of
cised by the Secretary of State in Council, and all the Councit
powers of the Council, shall and may be exer-
cised at meetings of such Council, at which not
less than five members shall be present ;

And at every meeting the Secretary of State, or
in his absence the Vice-President, if present, shall
preside ; and in the absence of the Secretary of
State and Vice-President, one of the members of
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the Council present shall be chosen by the mem-
bers present to preside at the meeting ;
i And such Council may act notwithstanding
{any vacancy therein ;

Meetings of the Council shall be convened and
held when and as the Secretary of State shall
from time to time direct :

Provided that one such meeting at least be
held in every week. '

Procedure at 23. At any meeting of the Council at which

meetings,

Orders, &c.,
to be open

the Secretary of State is present, if there
be a difference of opinion on any question other
than the question of the election of a Member
of Council, or other than any question with
regard to which a majority of the votes at a
meeting is hereinafter declared to be necessary,
the determination of the Secretary of State shall
be final ;

And in case of an equality of votes at any meet-
ing of the Council, the Secretary of State, if present,
and in his absence the Vice-President, or presiding
member, shall have a casting vote ;

And all acts done at any meeting of the Council
in the absence of the Secretary of State, except
the election of a Member of the Council, shall
require the sanction or approval in writing of the
Secretary of State ;

And in case of difference of opinion on any
question decided at any meeting, the Secretary of
State may require that his opinion and the reasons
for the same be entered in the niinutes of the pro-
ceedings, and any Member of the Council who
may have been present at the meeting may require
that his opinion, and any reasons ifor the same
that he may have stated at the meeting, be enter-
ed in like manner.

24. Every order or communication proposed
to be sent to India, and every order proposed to

totheperusal yo yade in the United Kingdom by the Secre-

of Members

tary of State under this Act, shall, unless the same
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has been submitted to a meeting of the Council, of Council
be placed in the Council room for the perusal of who may
all members of the Council during seven days be- récord their
fore the sending or making thereof, except in the °P'™°"®
cases hereinafter provided ;

And it shall be lawful for any member of the
Council to record in a minute book to be kept for
that purpose, his opinion with respect to each such
order or communication, and a copy of every
opinion so recorded shall be sent forthwith to the
Secretary oi State. : -

25. If a majority of the Council record as Secretary of
aforesaid their opinions against any act proposed State acting
to be done, the Secretary of State shall, if he do zg?;‘.‘::s "f‘e
not defer to the opinions of the majority, record g ;ajm?ity,
his reasons for acting in opposition thereto. to record his

26. Provided that where it appears to the ‘l;easm.s '
. rovision

Secretary of State that despatch of any communi- ¢ cases of

cation, or the making of any order, not being an urgency

order for which a majority of the votes ata

meeting is hereby made necessary, is urgently

required, the communication may be sent or order

given notwithstanding the same may not have

been submitted to a meeting of the Council or

deposited tor seven days as atoresaid, the urgent

reasons for sending or making the same being

recorded by the Secretary of State, and notice

thereof being given to every member of the

Council, except in the cases hereinafter men-

tioned.

27. Provided also, that any order, not being Orders now
an order for which a majority of votes at a meet- sent théOth
ing is hereby made necessary, which might, if ﬁfiftr:: maw
this Act had not been passed, have been sent by b sent byy
the Commissioners for the Affairs of India,through Secretary of.
the Secret Committee of the Court of Directors to State without
Governments or Presidencies in India, or to the communica-
officers or servants of the said Company, may, g‘;‘l’"‘:‘(’:‘iih the
after the commencement of this Act, be sent to ~
such Governments or Presidencies, or to any

officer or servant in India, by the Secretary of
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State without having been submitted to a meeting,
or deposited for the perusal of the members of the
Council, and without the reasons being recorded,
or notice thereof given as aforesaid,

28. Any despatches to Great Britain which

‘might if this Act had not been passed have been.

addressed to the Secret Committee of the Court of
Directors, may be marked “secret” by the author-
ities sending the same ; '

And such despatches shall not be communicated
to the Members of the Council, unless the Secre-
tary of State shall so think fit and direct.

APPOINTMENTS AND PATRONAGE

29. The appointments of Governor-General of-
India ** * and Governors of Presidencies in-
India now made by the Court of Directord with
the approbation of Her Majesty, and the”ap-~
pointments of Advocate-General for the sé¢veral’
Presidencies now made with the approbation of
the Commissioners for the Affairs of India, shalf|
be made by Her Majesty by warrant uondér’, Hery
Royal Sign Manual;

The appointments of the Licutenant-Govérnors
of provinces or territories shall be made by the
Governor-General of India, subject to the appro-
bation of Her Majesty; and all such appointments
shall be subject to the qualifications now by law
affecting such offices respectively.

30. All appointments to offices, commands and
employments in India, all promotions, which by
law, or under any regulations, usage or custom,
are now made by any authority in India, shall
continue to be made in India by the like authority,
and subject to the qualifications, conditions, and
restrictions now affecting such appointments
respectively ;

But the Secretary of State in Council, with the
concurrence of a majority of members present at
a meeting, shall have the like power to make
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regulations for the division and distribution of Council asto.
patronage and power of nomination among the appomt-t
several authorities in India, and the like power i‘:‘lel':ltgi .
of restoring to their stations, offices, or employ-
ments, officers, and servants suspended or
removed by any authority in India, as might
have been exercised by . the said Court of
Directors, with the approbation of the Commis-
sioners for the Affairs of India, if this Act had not
been passed.

31. [Rep. 41 and 42 Vict,, c. 79 (S. L. R.).]

32, * * * * regulations shall be made. by secretary of
the Secretary of State in Council, with the advice State inCoun-
and assistance of the Commissioners for the time cil to make
being, acting in execution of Her Majesty’s Order ;’eg“'ta}:m?s :
in Council of twenty-first May one thousand eight . "€ O;"F‘f
hundred and fifty-five for regulating the candidates to.
~admission of persons to the Civil Service of the the Civil Ser-

Crown, for admitting all persons being natural- vice of India
born subjects of Her Majesty (and of such age
and qualification as may be prescribed in this
‘behalfy who may be desirous of becoming candi-
dates for appointment to the Civil Service of
India to be examined as candidates accordingly,
and for prescribing the branches of knowledge
in which such candidates shall be examined,
and generally for regulating and conducting such’
examinations, under the superintendence of the
said last-mentioned Commissioners or of the
persons for the time being entrusted with the
carrying out of such regulations as may be, from
time to time, established by Her Majesty for
examination, certificate, or other test of fitness in
relation to appointments to junior situations in
the Civil Service of the Crown ;

And the candidates who may be certified by
the said Commissioners or other persons as afore--
said, to be entitled under such regulations shall be
recommended for appointment according to the
order of their proficiency as shown by such
examinations ;
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- And such persons only as shall have been so
certified as aforesaid shall be appointed or
admitted to the Civil Service of India by the
Secretary of State in Council : ‘

Regulations ' Provided always, that all regulations to be
Sade by of made by the said "Secretary of State in Council
State torge under this Act shall be laid before Parliament
laid before Within fourteen days after the making thereof, if
Parliament Parliament be sitting, and if Parliament be not

sitting then, within fourteen days after the next

meeting thereof.

Other ap- 33, All appointments to cadetships, naval and

gg‘;tm?‘s. military, and all admissions to service not herein

sions to ser. Otherwise provided for, shall be vested in Her

vice vested Majesty ;

in Her Ma- And the names of persons to be from time to time

Jesty . recommended for such cadetships and service
shall be submitted to Her Majesty by the Secre-
tary of State.

g"f:‘aﬁg“s 3¢. * * * * Regulations shall be
for admittin g made for admitting any persons being
persons to be natural-born subjects of Her Majesty (and of such
examined for age ard qualifications as may be prescribed in
cadetships in this behalf) who may be desirous of becoming
E“dgA“fFfs candidates for cadetshipsin the engineers and
andArtillery in the artillery, to be examined as candidates ac-

cordingly, and for prescribing the branches of

knowledge in which such candidates shall be ex-

amined, and generally for regulating and conduct-

ing such examinations,

Not less than 35, Not less than one-tenth of the whole num-
Ozfgz?th of ber of persons to be recommended in any year
P mmenioq for military cadetships (other than cadetships in
for military the engineers and artillery) shall be selected ac-
cadetships to cording to such regulations as the Secretary of
be selected State in Council may from time to time make in
from sons }‘]’f this behalf from among the sons of persons who
Pave sorves, have servedin Indiain the military or civil ser-
in India vices of Her Majesty or of the East India

Company.
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36. Except as aforesaid, all persons to be Nominations
recommended for military cadetships shall be for cadetship
nominated by the Secretary of State and Members {)° ge _mmade
of Council, so that out of seventeen nominations 0}' St:f;eatzgy
the Secretary of State shall have two and each Members of

Member of Council shall have one ; i Council

But no persons so nominated shall be recom-
mended unless the nomination be approved of by
the Secretary of State in Council. ’

37. Save as hereinbefore provided, all powers Regulations’
of making regulations in relation to appointments as to appoint-
and admissions to service and other matters con- mentsand
nected ‘therewith, and of altering or revoking 3dmissionsto
such regulations, which, if this Act had not been ****'°®
passed, might have been exercised by the Court
of Directors or Commissioners for the Affairs of
India, may be exercised by the Secretary of State
in Council ; _

And all regulations in force at the time of the
commencement of this Act in relation to the
matters aforesaid shall remain in force, subject
nevertheless to alteration or revocation by the
Secretary of State in Council as aforesaid.

88. Any writing under the Royal Sign Manual, Removal of
renewing or dismissing any person holding any officers by
office, employment, or commission, civil or :‘(I)etl;eMa_l;S-ty
military, in India, of which, if this Act had not mynicated to
been passed, a copy would have been required to Secretary of
be transmitted or delivered within eight days State in
after being signed by Her Majesty to the chair- Council
man or deputy chairman of the Court of Directors
shall, in lieu thereof, be communicated within
the time aforesaid to the Secretary of State in
Council. :

TRANSFER OF PROPERTY

39. All lands and hereditaments, monies, Real and per-
stores, goods, chattels, and other real and per- sonal pro-
sonal estate of the said Company, subject to the perty of the
debts and liabilities affecting the same respect- S:STE’:‘H;:
ively, and the benefit of all.contracts, covenants
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Majesty for’ and engagements, and all rights to fines, penalties,
the purposes zp( forfeitures, and all other emoluments, which

ofthe: . - . . -
i the said Company shall be seized or possessed
.§°}’§3?;’." ent/ of, or entitled to, at the time of the commence-
' ' ment of this Act, except the capital stock of the
said Company and the dividend thereon, shall
become vested in Her Majesty, to be applied and
disposed of, subject to the provisions ot this Act,
for the purposes of the Government of India.
Powers to . 40!. The Secretary of State in Council, with

sell and pur- the concurrence of a majorily of votes at a
:gf::'iz‘t’d to meeting, shall have full power to sell and dispose
&:ontrac:so ~of all real and personal estate whatsoever for the
vested in  time being vested in Her Majesty under this
Secretary of Act, as may be thought fit, or to raise money on
State in any such real estate by way of mortgage, and
Council, &. make the proper assurances for that purpose, and
to purchase and acquire any land or heredita-
ments, or any interests therein, stores, goods,
chattels and other property, and to enter into
any contracts whatsoever, as may be thought fit
for the purposes of this Act ;

And all property so acquired shall vest in Her
Majesty for the service of the Government of
India ; and any conveyance or assurance of or
concerning any real estate to be made by the
authority of the Secretary of State in Council may
be made under the hands and seals of three
Members of the Council?. '

REVENUES
Expenditure 41. The expenditure of the revenues of India,
of revenues both in India and elsewhere, shall be subject to

of India sub- the control of the Secretary of State in Council ;
ject to con-

trol of Sec- And no grant or appropriation of any part of
Tetary of such revenues, or of any other property coming
State in into the possession of the Secretary of State in

Council-  Council by virtue of this Act, shall be made
without the concurrence of a majority of votes at
a meeting of the Council.

1. But see further 22 and 23 Vict., C. 41.
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42. * * * * all the bond, debenture and other Existing and
debt of the said Company in Great Britain, and f“t(‘l‘fl? debts
all the territorial debt and all other debts of the fo. olfa:;:g-
said Company, and all sums of money, costs, Company
<harges and expenses, which if this Act had not ana expen-
been passed would after the time appointed for sestobe
the commencement thereof have been payable by charged on
the said Company out of the revenues of India, ;531" of
in respect or by reason of any treaties, covenants,
contracts, grants, or liabilities then existing,
and all expenses, debts and liabilities which
after the commencement of this Act shall be
lawfully contracted and incurred on account of
the Government of India, and all payments under
this Act, shall be charged and chargeable upon
the. revenues of India alone, as the same would
have been if this Act had not been passed, and
such expenses, debts and liabilities lawfully con-
tracted and incurred by the said Company ; and
such revenues shall not be applied to any other
purpose whatsoever ; ‘

And all other monies vested in or arising or .
accruiag from property or rights vested in Her
Majesty under this Act, or to be received or dis-
posed of by the Council under this Act, shall be
applied in aid of such revenues * * * * *

43. Such part of the revenues of India as Revenues
shall be from time to time remitted to Great remitted to
Britain, and all monies of the said Company in Great Bri-
their treasury or under the care of their cashier, :::::,’ie?gri-
and all other monies in Great Britain of the said sing in Great
Company, or which would have been received by Britain, to
them in Great Britain if this Act had not been be paid to
passed, and all monies arising or accruing in Secretary of
Great Britain from any property or rights vested ?:%éﬁclirl‘ &
in Her Majesty by this Act, or from the sale or et
disposition thereof, chall be paid to the Secre-
tary of State in Council, to be applied for the
purposes of this Act;

And all such monies, except as hereinafter
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otherwise provided, shall be paid into the Bank
of England, to the credit of an account to be
opened by the Governor and Company of the
Bank of England, to be intituled * The Account
of the Secretary of State in Council of India’’ ;

And all monies to be placed to the credit of
such account under this Act shall be paid out
upon drafts or orders signed by three Members of
Council and countersigned by the Secretary of
State or one of his Under Secretaries; and such
account shall be a public account :

Provided always, that the Secretary of State in
Council may cause to be kept from time to time,
under the care of their cashier, in an account to
be kept at the Bank of England, such sum or sums
of money as they may deem necessary for the pay-
ments now made out of money under the care of
the cashier of the said Company.

44, [Rep. 1 and 42 Vict, c. 79 (S. L. R).]

Stock ac- 45. There shall be raised in the books of the

counts to be Goyernor and Company of the Bank of England

openedat the such accounts as may be necessary in respect of
any stock or stocks of Government annuities ; and
all such accounts respectively shall be .intituled
* The stock account of the Secretary of State in
Council of India ;” and every such account shall
. be a public account.

46. [Rep. 41 and 42 Vict, C. 79 (S. L. R).]

Power to 47. The Secretary of State in Council, by letter
grantletiers of attorney, executed by three Members of the
? fattorney (i ncil and countersigned by the Secretary of State
or sale, &c., . . .
of stock and’ or one of his Under Secretaries, may authorize all
receipt of - or any of the cashiers of the Bank of England to
dividends  sell and transfer all or any part of the stock or
stocks standing, or that may thereafter stand in
the books of the said Bank to the several accounts
of the Secretary of State in Cotncil, and to pur-
chase and accept stock on the said accounts, and
to receive the dividends due and to become due
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on the several stocks standing or that may there-
after stand on the said accounts, and by any
writing signed by three members of the Council
and countersigned as aforesaid, may direct the
application of the monies to be received in res-.
pect of such sales and dividends.

But no stock shall be purchased or scld and
transferred by any of the said cashiers, under the
authority of such general letter of attorney, except
upon an order in writing directed - to the said .
Chief Cashier and Chief Accountant from time to
time and duly signed and countersigned as afore-
said. -

48. All Exchequer Bills, Exchequer bonds, provision as
or other Government Securities, of whatsoever to Exchequer
kind, not hereinbefore referred to, which shall bills, bonds,
be held by the Governor and Company of the 2nd otber
Bank of England in trust for or an account S¢¢urities
of the East India Company at the time of the
ccmmencement of this Act shall thencefor-. .
ward be held by the said Governor and Company
in trust for and on account of the Secretary of
State in Council ; -

And all such securities as aforesaid, and all
such securities as may thereafter be lodged with
the said Governor and Company by or on behalf of
the Secretary of State in Council, shall and may
be disposed of and the proceeds thereof applied
as may be authorized by order in writing signed
by three members of Council, and countersigned
by the Sceretary of State or one of his Under
Secretaries, and directed to the said chief cashier
and chief accountant.

49. All powers of issuing bonds, debentures p . - .
and other securities for money in Great Britain porrowing
which, if this Act had not been passed, might transferrsd
have been exercised by the said Company, or the to Secretary
Court of Directors under the direction and con- of State in
trol of the Commissioners for the Affairs of India, €°"0¢h &c.
or otherwise, shall and may be exercised by the

2
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Secretary of State in Council, with the concur-
rence of a majority of votes at a meeting ;

Andsuch securities as might have been issued
under the seal of the said Company shal be issued
under the hands of three members of the Council,
and countersigned by the Secretary of State or-
one of his Under Secretaries.

50. [Rep. 55 and 56 Vict.,, C. 19 (S. L. R.)]

51.. The regulations and practice now acted
on- by the Court of Directors on the issue of
warrants or authorities for the payment of money
shall be maintained and acted on by the Secre-
tary of State in Council of India under this Act
until the same be altered by the authority of Her
Majesty in Council :

Provided » = % =» that warrants or.autho-
rities which have heretofore been signed by the
two Directors of the East India Company shall,
after the commencement of this Act, be signed
by three members of the Council of India,

52. It shall be lawful for Her Majesty, by
warrant under her Royal Sign Manual, counter-
signed by the Chancellor of the Exchequer, to
appoint from time to time a fit person to be
Auditor of the Accounts of the Secretary of State
in Council, . and to authorize such auditor to
appoint and remove from time to time such assis-
tants as may be specified insuch warrant, and
every such auditor shall hold office during good
behaviour ; - '

‘And there shall be paid to such auditor and
assistants out of the revenues of India such
respective salaries as Her Majesty, by warrant as.
aforesaid countersigned as aforesaid, may direct ;

And such Auditor shall examine and audit
the accounts of the receipt, expenditure, and

- disposal in Great Britain of all monies, shares and

property applicable for the purposes of this Act ;
and the Secretary of State in Ccuncil shall by the
officers and servants of the establishment produce
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and lay before such auditor from time to time
all such accounts, accompanied by proper
vouchers for the support of the same, and shall
subinit to his inspection all books, papers, and
writings having relation thereto ; ,

And such auditor shall have power to examine
all such officers and servants in Great Britain- of
the establishment as he may see fit in relation to
such accounts, and the teceipt, expenditure, or
disposal of such monies, shares, and property,
and for that purpose, by writing under his hand,
to summon before him any such officer or .
servant;
And such auditor shall report from time to
time to the Secretary of State in Council his
approval or disapproval of such accounts, with
such remarks and observations in relation there-
to as he may think fit, specially noting any case
if there shall be, in which it shall appear to him
that any money arising out of the revenues of
India has been appropriated to other purposes
than those of the Government of India to which
alone they are declared to be applicable ; and
shall specify in detail in his reports all sums of
money, shares and property which ought to be
accounted for, and are not brought into account,
or have not been appropriated, in conformity
with- the provisions of this Act, or have been
expended or disposed of without due authority,
and shall also specify any defects, inaccuracies,
or irregularities, which may appear in such
accounts, or in the authorities, vouchers, or docu-
ments baving relation thereto ; :
And all such reports shall be laid before both
Houses of Parliament by such auditor, together
with the accounts of the year to which the same
may relate, ) . e
53. The Secretary of State in Council shall, Accounts to
within the first fourteen days during which Parlia- ;’?;gn}nn!
ment may be sitting, nextafter the first day of May p_5.¢ of¢
in every year, lay before both Houses of Parlia-
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ment an account for the financial year preceding
the last completed of the annual produce of the
,revenues of India, distinguishing the same under
{'the respective heads thereof, at each of the several
Presidencies or Governments, and of all the annual
receipts and disbursements at home and abroad on
account ot the Government of India, distinguish-
ing the same under the respective heads thereof,
together with the latest estimate of the same for
the last financial year, and also the amount of the
debts chargeable on the revenues of India, with
the rates of interest they respectively carry, and
the annual amount of such interest, the state of
the effects and credits at each Presidency or
Government, and in England or elsewhere app-
licable to the purposes of the Government of
India, according to the latest advices which have
been received thereof, and also a list of the
establishment of the Secretary of State in Council,
and the salaries and allowances payable in respect
thereof ;

And if any new or increased salaries or pensions
of fifty pounds a year or upwards have been
granted or created within a year, the particulars
thereof shall be specially stated and explained at
the foot of the account of such year ;

And such account shall be accompanied by a
statement prepared from detailed reports from
each Presidency and district in India in such
form as shall best exhibit the moral and material
progress and condition of India in each such
Presidency.

When order 54. When any order is sent to India directing
to commence the actual commencement of hostilities by Her
h“t‘i’t‘e[s Jia Majesty’s forces in India, the fact of such order
fﬁg fa(::t tobo having been sent shall be communicated to both
communica- Houses of Parliament within three months after
ted to Parlia- the sending of such order, if Parliament be sitting,
ment unless such order shall have been in the mean-

time revoked or suspended, and, if Parliament
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be not sitting at the end of such three months,
then within one month after the next meeting of
Parliament. ' o

- 55. Except for preventing or repelling actual Except for
invasion of Her Majesty’s Indian possessions, or fePelling th
under other sudden and urgent necessity, the i.ﬂi?::; ofe
revenues of India shall not, without the consent india not
of both Houses of Parliament, be applicable to applicable -
defray the expenses of any military operation for any mili-
carried on beyond the external frontiers of such :?ry il
possessions by Her Majesty’s forces charged t;:? ,-me,ﬂ?e“
upon such revenues.

EXISTING ESTABLISHMENTS

56. The Military and Naval Forces of the Indian Mili
East India Company shall be deemed to be the tary “‘“F‘.i
Indian Military and Naval Forces of Her ON?_:f;aigm“
Majesty, and shalibe under the same obligations iynder exist-
to serve Her Majesty as they would have been ing conditions
under, to serve the said Company, and shall be of service
liable to serve within the same territorial limits
only, for the same terms only, and be entitled to
the like pay, pensions, allowances, and privileges,
and the like advantages as regards promotion
and otherwise, asif they had continued in the
service of the said Company; such forces, and-
all persons hereafter enlisting in or entering the
same, shall continue and be subject to all Acts of
Parliment, laws of the Governor-General of India
in Council, and articles of war, and all other laws,
regulations and provisions, relating to the East
India Company’s Military and Naval Forces res-
pectively, as if her Majesty’s Indian Military and
Naval Forces respectively had throughout such
Acts, laws, articles, regulations, and provisions
been mentioned or referred to, instead of such
torces of the said company;

And the pay and expenses of and incident to -
Her Majesty’s Indian Military and Naval Forces
shall be defrayed out of the revenues of India.
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Provision 57. Provided that it shall be lawful for

{101' P Her Majesty from time to time by order in
entering Heyg Council to alter or regulate the ‘terms and
Majesty's f conditions of service under which persons here-
Indian” | after entering Her Majesty’s Indian Forces shall

Forces  be commissioned, enlisted, or entered to serve ;

. And the forms of attestation and of the oath
or declaration to be used and taken or made
respectively on attesting persons to serve in Her
Majesty’s Indian Forces shall be such as Her
Majesty with regard to the European Forces, and
the Governor-General of India in Council with

regard to the Naval Forces, shall from time to
time direct:

Provided that every such Order in Council
shall be laid before both Houses of Parliament
within fcurteen days after the making thereof, if
Parliament be sitting, and, if Parliament be not
sitting, then within fourteen days -after the next

- meeting thereof.

Officrs, etc,  58. All persons who, at the time of the
in employ of oommencement of this Act, shall hold any offices,
g:,;: :;n the cmployments or commissions whatever under the
commence- Said Company in India shall thenceforth be
ment of this deemed to hold such offices, employments and
Act tobe  commissions under Her Majesty as if they had
f:&mo‘}gctgs been appointed under this Act and shall be paid

onder Her out of the revenues of India ;

Majesty And the transfer of any person to the service
of Her Majesty shall be deemed to be a conti-
nuance of his previous service, and shall not
prejudice any claims to pension or any claims on
the various annuity funds of the several Presi-
dencies in India, which he might have had if this
Act had not been passed.

All ordersof 59 All orders, regulations, aud directions
g’%e(é?:g of Jawfully given or made before the commence-
’B;ard of ment of this Act by the Court of Directors or by

the Commissioners for the Affairs of India shall
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remain in force ; but the same shall, from and Centrolgiven
after the commencement of this Act, be deemed before com-

to be the orders, regulations, and directions under f)nfetlg?iutltt
this Act, and take effect and be subject t0 remiinin =

alteration or revocation accordingly. force
60 to 62 [Rep. 55 and 56 Vict,, c. 19(S. L. R)) ]}

63. In case the person who shall be entitled Governor-
under any provisional appointment to succeed General may
to the office of Governor-General of India upon €Xercise his
a vacancy therein, or who shall be appointed P75 mt":;
absolutely to assume that office, shallbe in India pjg geat in
(upon or after the happening of the vacancy, or Council, &c.
upon or after the receipt of such absolute ap-
pointment, as the case may require), but shall
be absent from Fort William in Bengal, or
from the place where the Council' of the
Governor-General of India may then be, and it
shall appear to him necessary to exercise the
powers of Governor-General before he shall have
taken his seat in Council, it shall be lawful for
him to make known by proclamation his appoint-
ment, and his intention to assume, the said office
of Governor-General ;

And after such proclamation, and thenceforth
until he shall repair to Fort William or the place
where the Council may assemble, it shall be law-
ful for him to eaercise alone all or any of the
powers which might be exercised by the
Governor-General in Council, except the power
of making laws and regulations ; '

And all acts done in the exercise of the said
powers, except as aforesaid, shall be of the same
force and effect as if they had been done by the
Governor-General in Council ; ’

Provided that all acts done in the said Council
after the date of such proclamation but before
the communication thereof to such Council, shall.
be valid, subject nevertheless to revocation or.
alteration by the person who shall have so assu-
med the said office of Governor-General ; -.
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And when' the office of Governor-General is
+assumed under the foregoing provision, if there
be atany time before the Governor-General
takes his seat in Council no Vice-President of
the Council authorised to preside at meetings for
making laws and regulations {as provided by sec-
tion 22* of the Government of India Act, 1853),
the senior ordinary member of Council then pre-
sent shall preside therein, with the same powers
as if a Vice-President had been appointed and
were absent.

CONTINUANCE OF EXISTING
ENACTMENTS.

Ezxisting pro- 64. All Acts and provisions of law in force or
‘"51;’.‘151:10 be otherwise concerning India shall, subject to the
gggrgirye;fo provisions of this Act, continue in force; and be
State inCoun- construed as referring to the Secretary of State
cil, &c. in Council in the place of the said Company and

the Court of Directors and Court of Proprietors

thereof ;

And all enactments applicable to the officers
and servaats of the said Company in India, and
to appointments to office or admissions to service
by the said Court of Directors, shall, subject to
the provisions of this Act, remain applicable to
the officers and servants continued and to the
officers and servants appointed or employed in
India and to appointments to office and admis-
sions to service under the authority of this Act.

ACTIONS AND CONTRACTS

Secretary in 65. The Secretary of State in Council shall

Council may and may sue and be sued as well in India as in

seand be  England by the name of the Secretary of State in
Council as a body corporate ;

- And all persons and bodies politic shall and
may have and take the same suits, remedies and
proceedings, legal and equitable, against the

1 8.22 and 16 & 17 Vict, ¢ 95, was repealed by 24 and
25 Vict c. 67, s. 2, see s, 15 of that Act. :
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Secretary of State in Council of India as they
could have done against the said Company; -

And the property and effects hereby vested in
Her Majesty for the purposes of the Government
-of India, or acquired for the said purposes, shall
be subject and liable to the same judgments and
eXecutions as they would, while vested in the said
‘Company, have been liable to in respect of debts
and liabilities lawfully contracted and incurred
by the said company!. '

66. [Rep. 41 and 42 Vict,, c. 79(S. L. R)).]

67. All treaties made by the said Company Treatiesshall
shall be binding on Her Majesty ; and all con- be binding
tracts, covenants, liabilities and engagements 37 .Hetr d
-of the said Company made, incurred, or entered co?&;&’s an
. . ]
into before the commencement of this Act, may &c., of com-
be enforced by and against the Secretary of State pany may be
in Coungil in like manner and in the same Courts enforced
as they might have been by and against the said

‘Company if this Act had not been passed.

68. Neither the Secretary of State nor any Members of

member of the Council shall be personally liable €ouncil oot
. personally
inrespect of any such contract, covenant, orjj;pje
engagement of the said Company as aforesaid,
‘or in respect of any contract entered into under
the authority of this Act, or other liability
-of the said Secretary of State or Secretary
of State in Council in their official capa-
city ; but all such liabilities, and all costs
-and damages in respect thereof, shall be satisfied
and paid out of the revenues of India.

71, * * * * the said Company shall not, after Company
the passing of this Act, beliable in respect of any ;3°t to be

. . 3 tae . - iable in res-
claim, demand, or liability which has arisen or pect of any
may hereafter arise out of any treaty, covenant, claim ari-
contract, grant, engagement, or fiduciary sing out of
obligation made, incurred or entered into by the any conve-
said Company before the passing of this Act, Paot made

1 See P. & O. S. N. Co. v. Secretary of State for India, 4
Bom. H. C. Rep. Appendizx, pp. 4, 6 per Peacock, C. J.
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before the ~Whether the said Company would, but for this
passingof Act, have been bound to satisfy such claim,
this Act demand, or liability out of the revenues of India, -

pr in any other manner whatsoever.
72 & 73 [Rep. 41 & 42 Vict,, c. 79 (S. L. R.). ]
74 [Rep. 55 & 56 Vict, c.- 19 (S. L. R)]. -
75 [Rep. 41 & 42 Vict.,, c. 79 (S. L. R.)]
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The Indian Councils Act (1861).
[15t HAugust 1861.] N

An Act lc make betler Provision forthe Consti-
tution of the Council of the Governor-General of-
India, and for the Local Governinent of the several
Presidencies and Provinces of India, and for the
lemporary Governmentiof India in the event of a
Vacancy in the Office of Governor-General.

Whereas it is expedient that the provisions
of former Actsof Parliament respecting .the
constitution and functions of the Council of the
Governor-General of India should be consolida-
ted and in certain respects amended, and that
power should be given to the Governors in Coun
cil of the Presidencies of Fort Saint George and
Bombay to make laws and regulations for the
government of the said Presidencies; and that
Provision should be made for constituting the
like authority in other parts of Her Majesty’s
Indian dominions: Be it therefore declared
and enacted by the Queen’s most excellent
Majesty, by and with the advice and consent
of the lords spiritual and temporal, and .
commons, in this present Parliament assembled,
and by the authority of the same, as follows :

1. This Act may be cited for all purposes as Short title.
“The Indian Councils Act, 1861.” -

2. Sections forty, forty-three, forty-four, fifty, Acts and
sixty-six, seventy, and so much of sections sixty- parts of Acts
one and sixty-four as relates to vacancies in the *Pealed
office of ordinary member of the Council of India,
of the Act of the third and fourth years of King
William the Fourth, chapter eighty-five, for
effecting an arrangement with the East India
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Company, and for the better Government of Her
Majesty’s Indian territories,till the thirtieth day of
April, one thousand eight hundred and fifty-four,
sections twenty-two, twenty-three, -twenty-four
and twenty-six of the Act of the sixteenth and
seventeenth years of Her Majesty, chapter ninety-
five, “to provide for the Government of India,”

- and the Act of the twenty-third and twenty-fourth

*Composition
-of the Coun-
-cil of the
Governor-
-«General of
JAndia

years of Her Majesty, chapter eighty-seven, * to
remove doubts as to the authority of the senior
member of the Council of the Governor-General
of India in the absence of the president,” are
hereby repealed ; and all other enactments what-
soever now in force with relation to the Council
of the Governor-General of India, or to the
Councils of the Governors of the respective Presi-
dencies of Fort Saint George and Bombay, shall,
save so far as the same are altered by or are
repugnant to this Act, continue in force, and be
applicable to the Council of the Governor-
General of India and the Councils of the res-
pective Presidencies under this Act.

8. There shall be five ordinary members of
the said Council of the Governor-General, three

~of whom shall from time to time be appointed

. . . . from among such pérsons as shall
have been, at the time of such appointment, in
the service in India of the Crown, or of the
Company and the Crown, for at least ten years;
and if the person so appointed shall bein the

‘military service of the Crown, he shall not,

during his continuance in office as a member of
Council, hold any military command, or be
employed in actual military duties; and

the remaining two, one of whom shall

be a barrister or 2 member of the Faculty
of Advocates in Scotland of not less than five

-years standing, shall be appointed from time to

time by Her Majesty by warrant under Her
Royal Sign Manual ; and it shall be lawful for
the Secretary of State in Council to appoint the
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Commander-in-Chief of Her Majesty’s Forces in
India to be an extraordinary member of the said
Council, and such extraordinary member of
Council shall have rank and precedence at the
Council Board next after the Governor-General.

4. The present ordinary members of the Present mem-

Council of the Governor-General of India shall Efl'ts:f_,gf““‘
continue to be ordinary members under and for (jnpe .
the purposes of this Act; and it shall be lawful for
Her Majesty, on the passing of this Act, to.
appoint by warrant as aforesaid an ordinar .
member of Council, to complete the number of ﬁf‘"é?t‘,’,“,‘ﬁee,’,’:‘
five hereby established ; and there shall be paid per. and
to such ordinary member, and to all other ordi- salaries of
nary members who may be hereafter appointed, members,&c..
such amount of salary as may from time to time
be fixed for members of the Council of the
Governor-General by the Secretary of State in
Council, with the concurrence of a majority of
members of Council present at a meeting; and
all enactments of any Act of Parliament or law of
India respecting the Council of the Governor-
General of India and the members thereof shall
be held to apply to the said Council as con-
stituted by this Act, except so tar as they are re-
pealed by or are repugnant toany provisions of
this Act.

5. It shall be lawful for the Secretary of State Provisionat
in Council, with the concurrence of a majority of appoint-
members present at a meeting, and for Her ments °lf) ‘
Majesty, by warrant as aforesaid, respectively, to O¢ Gomtoore
appoint any person provisionally to succeed to
the office of ordinary member of the Council of
the Governor-General, when the same shall
become vacant by the death or resignation of the
person holding the said office, or on his departure
form India with intent to return to Europe, or
on any event and contingency expressed in any
such provisional appointment, and such appoint-
ment again to revoke; but no person so appoint-
ted to succeed provisionally to such office shall
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be entitled to any authority, salary, or emolument
appertaining thereto until he shall bein the actual
possession of such office.

6. Whenever the said Governor-General in
Council chall declare that it is expedient that the
said Governor-General should visit any part of
India unaccompanied by his Council, it shall be
lawful for the said Governor-General in Council,
previously to the departure of the Governor-
General, to nominate some member of the said
Council to be president ot the said Council, in
whom, during the time of such visit, the powers of
the said Governor-General in assemblies of the
said Council shall be reposed, except that of
assenting to or withholding his assent from, or
reserving for the signification of Her Majesty’s
pleasure, any law or regulation,as hereinafter
provided; and it shall be lawful in every such
case for the said Governor-General in Council
by an order for that purpose to be made, to
authorize the Governor-General alone to exer-
cise all or any of the powers which might be
exercised by the said Governor-General in Council,
in every case in which the said Governor-
General may think it expedient to exercise the
same, except the power of making laws or
regulations.

7. Whenever the Governor-General, or
such' president so nominated as aforesaid,
shall be obliged to absent himself from
any meeting of Council (other than meetings
for the purpose of making laws and regu-
lations, as  hereinafter provided, owing
to indisposition or any other cause whatsoever,
and shall signify his intended absence to the
Council, then agd in every such case the senior
member for the time being who shall be present
at such meeting shall preside there at, in such
manner, and with such full powers and authorities
during the time of such meeting, as such
Governor-General or President would have had
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in case he had been present atsuch meeting ;
provided always, that no act of Council made at

any such meeting shall be valid to any effect
whatsoever unless the same shall be signed

by such Governor-General or President res-
pectively, if such Governor-General or Presi-
-dent shall at the time be resident at the
place at which such meeting shall be assembled,

and shall not be preverted by such indis-'
position from signing the same : Provided
always, that in case such Governor-General or
President, not being so prevented as aforesaid,
shall declme or refuse to sign such act of Councﬂ

he, and the several members of Council who shall
have signed the same, shall mutually exchange
with and communicate in writing to each other

the grounds and reasons of their respective opi-
nions, in like manner and subject to such regula-
tions and ultimate responsibility as are by an Act

of the thirty-third year of King George the Third, 33 Geo 3.
chapter fifty-two, sections forty-seven, forty- elght . B2, ss. 47
forty-nine, fifty, fifty—one, provided and describ- 51.
ed in cases, where such Governor-General shall,
when present, dissent from any measure proposed

or agitated in the Council.

8. It shall be lawful for the Governor-General Power of
from time to time to make rules and orders for the Governor-
more convenient transaction of business in the Generalto-.
said Council; and any order made or act done in g?ke‘ rules, .

. conduct -
accordance with such rules and orders (except as of business. .
herealter provided respecting laws and regula-
tions) shall be deemed to be the order or act of
the Governor-General in Council.

9. The said Council shall from time to time council, -
assemble at such place or places as shall be whereto
appointed by the Governor-General in Council assemble.
within the territories of India; and as often as the
said Council shall assemble within either of the.
Presidencies of Fort Saint George orBombay, the
‘Governor of such -Presidency -shall act as an
-extraordinary member of Council; and as often as
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the said Council shall assemble with any other
division, province, or territory having a Lieutenant
iGovernor, such Lieutenant-Governor shali act as
an additional councillor at meetings of the Council,,
for the purpose of making laws and regulations
only, in manner hereinafter provided.

Additional  10. For the better exercise of the power of

members to making laws and regulations vested in the

be summoned Governor-General in Council the Governor-

;‘;‘; ;hoef P a. General shall nominate, in addition to the ordinary

ing laws and and extraordinary members above mentioned, and

regulations. to such Lieutenant-Governor in the case aforesaid.
such persons, not less than six or more than twelve
in number, as to him may seem expedient, to be
members of Council for the purpose of making
laws and regulations only; and such persons
shall not be entitled to sit or vote at any meeting
of Council, except at meetings held for such pur-
pose : Provided, that not less than one-half of the
persons so nominated shall be non-official persons,,
that is, persons who, at the date of such nomi-
nation shall not be in the civil or military service
of -the crown in India ; and that the seat in
Council of any non-official member accepting
office under the Crown in India shall be vacated
on such acceptance.

Suchmember 11. Every additional member of Council so

to beappoint- pominated shall be summoned to all meetings.

°2aft‘;' tWo  held for the purpose of making laws and regu-

years. lations for the term of two vears from the date of
such nomination.

Resignation  12. Itshall be lawful for any such additional

of additional member of Council to resign his office to the

members.  Governor—-General; and on acceptance ot such
resignation by the Governor-General such office
shall becomec vacant.

Power to fill - 13 On the event of a vacancy occurring by
o arY' the death, acceptance of office, or resignation

itional  accepted in manner aforesaid, of any such addi-
additi p ' y

members  tional member of Council, it shall be lawful for
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the Governor-General to nominate any person as
additional member of Council in' his place,
who shall exercise the same functions .until
the termination of the term for which the addi-
tional member so dying, accepting office or
resigning was nominated : Provided always, that
it shall not be lawful for him by such nomination
to diminish the proportion of non-official addi-
tional members hereinbefore directed to be
nominated. »

14. No law or regulation made by the Nolaw tobe
Governor-General in Council in accordance with invalid by’ .
the provisions of this Act shall be deemed invalid 762504 of f :
by reason only that the proportion of non-official o Oy
additional members hereby provided ‘was not members = °
complete at the date of its introduction.to the being incom-
Council or its enactment. . . . plete

15. In the absence of the Governor-General Senior ordi-

and of the President, nominated as aforesaid, the nary member
senior ordinary member of the Council present °f C%“"c:l to
shall preside at meetings of the Council for making gf::;i,f,: for
laws and rzgulations ; and the power of making making laws
laws and regulations vested in the Governor- and regula- -
General in Council shall be exercised only at tions in ab-’
meetings of the said Council at which such Ghce of
Gevernor-General or President, or some ordinary Gg,‘;:{;‘,“gg
member of Council and six or more members of Quorum’
the said Council, (including under the term
members of the Council such additional members
as aforesaid), shall be present ; and in every case
of difference - of opinion at meetings of the said
Council for making laws and regulations, where
there shall be anequality of voices, the Governor-
General, or in his absence the President, and in
the absence of the Governor-General and Presi-
dent such senior ordinary member of Council
there presiding, shall have two votes or the
casting vote.

16. The Governor-General in Council shall, as Governor- -

soon as conveniently may be, appoint a place and General to

time for the first meeting of the said Council of appoint first
8 : . . B
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meeting for the Governor-General for making laws and regu-

;’ﬂ‘:’;gml:ws lations under this .Act, and summon thereto as

tions .~ Well'the additional councillors nominated by and
‘under this Act as' the other members of such
Council; and until such first meeting the powers
now .vested in the" said Governor-General of
India in €Council of madking laws and regulations
shall and may be exercised in like manner and
by the same meinbers as before the passing of
this Act.

Powerto ' 17.. It shall be lawful for the Governor-General
appoint and in Council from time to time to appoint all other
?dJQ‘lff" meet-times and places of meeting of the Council for
;:gs]éfxsmaa:& the - purpose of making laws and regulations
regulations , under the provisions of this Act, and to adjourn,
-7 orfrom time to time to authorize such President,
or senior Ordinary Member of Council in his
absence; to adjourn any meeting for the purpose
- or making laws and regulations from time to time

and from place to place. : ' "

Rulesfér. . '18. . It shall be lawful for the Governor-
‘conduct of  General-in Council to make rules for the con-
l;;::txjncss 3l ‘duct of business at meetings of the Council
meet- ; . .
ings for the purpose of making laws and regu-
- lations under the provisions. of this Act,
prior to the first of such meetings: but such rules
may be subsequently amended at meetings for the
purpose of making laws or regulations, subject to
the, assent of the Governor-General ; and such
rules shall prescribe the mode of promulgation
and authentication of such laws and regulations.
Provided always, that it shall be lawful for the
Secretary of State in Council to disallew any such
rule, and to render it of no effect.

Businesstobe "~ 19. No business shall be transacted at any
transacted at ‘meeting* for the purpose -of ‘making laws .and
suchmeet-  regulations, except as last hereinbefore provided,
P8%. . .. other than the consideration -and enactment. of .
‘measures .introduced.in the Council for the pur-
“‘pose of such enactment, ;. and. it shall not bedaw-
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.ful for: any member or additional member fo
vmake or for the Council to entertain any motion,
:unless such motion be for leave to introduce some
measure as aforesaid into Council, or have
reference to some measure actually introduced
therein ; Provided always, that it shall not' be
lawful for any member or additional member, to
introduce, without the previous sanction.of the
Governor-General, any measure affecting,—

(i) ' The Public Debt or public revenues of
India, or by which any charge would be imposed,
on such revenues : S : ‘

(ii) - The religion or religious rights and
usages of any class of Her Majesty’s subjects jn
India. IS

(iii) The discipline or maintenance of any part
of Her Majesty’s Military or Naval Forces :

(iv) The relatious of the Government with
foreign princes or states. . ' Y

20. When any law or regulation has beén Assent of
made by the Council at a meeting for the ‘pur- Governor- .-
pose of making laws and regulations as aforesaid General te
it shall be lawful for the Governor-General la:;:t?:ni;e-
.whether he shall or shall not have been present iade at such
in Council at the making thereof, to declare that meetings
he assents to the same, or that he withholds his ‘
assent from the same, or that he reserves the
same for the siginification of the pleasure of Hér
Majesty thereon ; and no such law or regi-
lation shall have validity until the Governort-

General shall have declared his assent to the
same, or until in the case of law or regulation
"so reserved as aforesaid Her Majesty shall have
signified her assent to the same to the Governor-
General, through the Secretary of State for India
in Council, and such assent shall have been duly
-proclaimed by the said Governor-General. - = :

21. ' Whenever any such law or regulation has Powerof
been assented to by the Governor-General, -He the Crownto
saall. trapsmit to the Secretary of State for India disallow law
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and regula- an authentic copy thereof ; and it shall be lawfu}

"tions made at for Her Majesty to signify, through the Secretary

such meet-  of State for India in Council, her disallowance of

ings such law ; and such disallowance shall make void
and annul such law from or after the day
on which the Governor-General shall make
known, by proclamation oi by signification to his.
Council, that he has received the notification of
such disallowance by Her Majesty.

Extentofthe 22, The Governor-General in Council shall
powers of the haye power at meetings for the purpose of

gg;:ig;";; making laws and regulations as aforesaid, and
Council to  subject to the provisions herein contained, to

make laws  make laws and regulations for repealing, amend-

and regula- ing, or altering any laws or regulations whatever

tions at such 4w in force or hereafter to be in force in the

meetings Indian territories now under the dominion of
Her Majesty, and to make laws and regulations
for all persons, whether British or Native, foreig-
ners or others, and for all courts of justice what-
ever, and for all places and things whatever with-
in the said territories, and for all servants of the
Government of India within the dominions of
princes and states in alliance with Her Majesty®;
and the laws and regulations so to be made by
the Governor-Generalin Council shall control
and supersece any laws and regulations in any
wise repugnant thereto which shall have been
made prior thereto by the Governors of the Pre-
sidencies of Fort St. George and Bombay respec-
tively in Council, or the Governor or Lieutenant-
Governor in Council of any presidency or other
territory for which a Council may be appointed,
with power to make laws and regulations, under
and by virtue of this Act :

Provided always, that the said Governor-General
in Council shall not have the power of making any
laws or regulations which shall repeal or in any
way affect any of the provisions of this Act: -

* Seealso 28 Vict,, c. 17, 5. 1, & 32 & 33 Vict.,, ¢. 95,4, L.
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Or any of the provisions of the Acts
of the third and fourth years of - King
William the Fourth, chapter eighty-five, and of
the sixteenth and seventeenth years of Her
Majesty, chapter ninety-five, and of the seven-
teenth and eighteenth years of Her Majesty,
chapter seventy-seven, which after the passing of
this Act shall remain in force:

Or any provisions of the Act of the twenty-first
and twenty second years of Her Majesty,
chapter one hundred and six, entitled. “An
Act for the better government of India,” or
of the Act of the twenty-second and twenty-third
years of Her Majesty, chapter forty-one, to amend
the same : ' '

Or of any Act enabling the Secretary of State
in Council to raise money in the United Kingdom
for the Government of India :

Or of the Acts for punishing mutiny and deser-
tion in Her Majesty’s Army or in Her Majesty’s
Indian Forces respectively ; but subject to the
provision contained in the . Act of the third and
fourth years of King William the Fourth, chapter -
eighty-five, section seventy-three, respecting the
Indian Articles of War, ‘

. Or any provisions of any Act® passed in this.
present session of Parliament, or hereafter to be
passed, in anywise affecting Her Majesty’s Indian
territories, or the inhabitants thereof :

Or which may affect the authority of Parlia-
ment, or the constitution and rights of the East
India Company, or any part of the unwritten
laws or constitution of the United Kingdom of
Great Britain and Ireland, whereon may depend
in any degree the allegiance of any person to the
Crown of the United Kingdom, or the sovereignty
or dominion of the Crown over any part of the said
territories.

® Queenv. Meares, 14 Beng, 106, 112.
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" 23. Notwithstanding anything in this Act con-

General may tained,it shall be lawful for the Governor-General,

make ordi-

nances having

forceof law
in case of
urgent
necessity

No law, &c.
invalid by
reason of its
affecting the
prerogative
of theCrown

Lﬁws made
for the non-
regulation

in cases of emergency, to make and promulgate
from time to time ordinances for the peace and
good government of the said territories or of any
part thereof, sutject however to the restrictions
contained in the last preceding section ; and
every such ordinance shall have like force of law
with a law or regulation made by the Governor-
General in Council, as by this Act provided,
for the space of not more than six months
from its promulgation, unless the disallow-
ance of such ordinance by Her Majesty shall
be earlier signified to the Governor-General
by the Secretary of State for India in Council or
unless such ordinance shall be controlled or
superseded by some law or regulation made by
the Governor-General in Council at a meeting for
the purpose of making laws and regulations as by
this Act provided.

24. No law or regulation made by the
Governor-General in Council (subject to the power
of disallowance by the Crown, as hereinbefore
provided), shall be deemed invalid by reason
only that it affects the prerogative of the Crown.

25. Whereas doubts have been entertained
whether the Governor-General of India, or the
Governor-General of India in Council, had the
power of making rules, laws, and regulations for
the territories known from time to time as * Non-

- Regulation Provinces,” except at meetings for

mnaking laws and regulations in conformity with
the provisions of the said Acts of the third and
fourth years of King William the Fourth, chapter
eighty-five, and of the sixteenth and seventeenth
years of Her Majesty, chapter ninetv-five, and
whether the Governor, or Governor in Council, or
Lieutenant-Governor of any presidency or part of
India, bad such power in respect of any such
territories : Be it enacted, that no rule, l.w, or
regulation which prior to the passing of this Act
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shall have been made by the Governor-General, provinces de-
ot Governor-General, in Council, or by any other of clared valid
the authorities aforesaid, for and in respect of any
such non-regulation province, shall be deemed
invalid only by reason of the same not having
been made in conformity with the provisions of
the said Acts, or of any other Act of Parliament
respecting the constitution and powers of the
Council of India or of the Governor-Geaeral, or
respecting the powers of such Governors, or
Governors in Council, or Lieutenant-Governors’
as aforesaid.

- 26. It shall be lawful for the Governor-Gener- Provision for
al in Council, or Governor in Council of either leave of '
of the Presidencies, as the case may be, to grant zrg;’::: toan
to an ordinary Member of Council leave of absence Membeg of
under medical certificate, for a period not exceed- Council
ingsix months ; and such member, during his

absence shall retain his office, and shall; on his re-

turn and resumption of his duties, receive half his

salary® for the period of such absence ; but if

his absence shall exceed six months, his office

shall be vacated. C

27. If any vacancy shall happen in the office Power of
of an ordinary Member of the Council of the making,
Governor-General, of the Council of either of the temPPrt“Y
Presidencies, when no person provisionally‘z?%})‘;:n';:f:s
appointed to succeed thereto shall be then of Coundil,
present on. the spot, then and on every such &ec.
occasion, such vacancy shall be supplied by .
the appointment of the Governor-General in
Council, or the Governor in Council as the
case may be : and until a successor shall arive
the person so nominated shall execute the office
to which he shall have been apointed, and shall
have all the powers thereof, and shall have and
be entitled to the salary and other emoluments-
and advantages appertaining to the -said office
during his continuance therein, every such tem-
porary Member of Council foregoing all salaries

- *See3&4 Wm, IV, C 85 Sec. 717. =~ =30 .U
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.+ and allowances by him held and enjoyed at the

- time of his being appointed to such office; and if
any otdinary Member of the Council of the
Governor-General, or of the Council of eitlier of
the Presidencies, shall, by any infirmity or other-
wise, be rendeted incapable of acting or of attend.
ing to act as such, or if any such member shall
be absent on leave, and if any person shall have
been provisionally. appointed as aforesaid, then
the place of such member absent or wu:nable to-
attend shall be supplied by such person; and if
no person provisionally appointed to succeed to
the office shall bethen on the spot, the Governor-
General in Council, or Governor in Council, as
the case may be, shall appoint some persons to.
be a temporary Member of Council; and, until
the return of the member so absent - or unable to

" attend, the person so provisionally appointed by
the Secretary of State in Council, or so appointed
by the Governor-General in Council, or Governor
in Council as the case may be, shall execute the
office to which he shall have been appointed,
and shall have all the powers thereof, and shall
receive half the salary of the Member of
Council whose place he supplies, and also half
the salary of his office under the Government of
India, or the Government of either of the Presi-
dencies, as the case may be, if he hold any such

. office, the remaining half of such last-named
salary being at the disposal of the Government
of India, or other Government as aforesaid: Pro-
vided always, that no person shall be appointed
a temporary Member of the said Council who
might not have been appointed as hereinbefore
provided to fill the vacancy supplied by such
temporary appointment.

Governors of . * 28, It shall be lawful for the Governors of the
ggg_s:g’:d Presidencies of Fort Saint George and Bombay,
Bomgay may respectively, from time to time to make rules
make rules . and orders for -the conduct of business in their

f)or the con- Councils, and~any order made or act donein
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accordance with such directions, except as herein- duct of busi-
after provided respecting laws and regulations, ness in their
shall be deemed to be the order or act of the Councils
Governor in Council.

29. For the better exercise of the power of Power to
making laws and regulations hereinaflter vested summon
in the Governors of the said Presidencies in Coun- 2dditional
" . . v members to
<il respectively, each of the said Governors shall, \1e Councils
in addition to the members whereof his Council of Fort Saint
now by law consists, or may consist, termed here- George and
in ordinary members, nominate to be additidnal Bombay for
members, the Advocate-General of the Presidency (B¢ Purposes
L . of making
or officer acting inthat capacity, and such other j;4sand”
persons, not less than' four nor more than eight regulations
in number, as to him may seem expedient, to be
members of Council, for the purpose of making
laws and regulations only ; and such members
shall not be entitled to sit or vote at any meeting
of Council, except at meetings held for such pur-
pose ; provided, that no less than half of the
persons so nominated shall be non-official persons,
as hereinbefore described; and that the seat in
Council of any non-official member accepting
office under the Crown in India shall be vacated
on such acceptance. . ’

30. Every additional member of Council so Such mem-
nominated shall be summoned to all meetings bers to be
held for the purpose of making laws and regula- 2ppointed for
tions for the term of two years the dzte of such two years .
nomination.

31. It shall be lawful for any such additional Resignation
member of Council to resign his office to the of additional
Governor of the Presidency;and on acceptance of members
such resignation by the Governor of the Presi-
dency, such office shall become vacant.

~ 82. On the event of a vacancy occurring by the Power to fill
death, acceptance of office, or resignation [P ;’;:a‘:fgn‘r_
accepted in manner aforesaid, of any such per of - 2ddi-
additional Member of Council, it shall be tional ' mem-
lawful for the Governor of the Presidencyto bers™ < :":
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summon’ any person as additional Member of

Council in his place, who shall exercise the same

functions until the termination of the term for

‘which the additional member so dying, accept-

. !ing office, or resigning, was nominated : Provi-

ded always, it shall not be lawful for him by such

nomination to diminish the proportion of non-

-. official members hereinbefore directed to be
" nominated. L

No law to be 33. No law or regulation made by ary such
invalid by ©  Governor in Council in accordance with the pro--
reason of in- yisions of this Act shall be deemed iavalid by
g?‘:’lsn‘:éiﬁeﬁ reason only that the proportion. of non-official
non-official . additional members hereby established was not
members  complete at the date of its introduction to the

Council or its enactment. - -

Senior civil 34. Atany meeting of the Council of either
ordinary  of the said Presidencies from which the Governor
gg&bc?ft‘)f shall be absent, the senior civil ordinary Member
o " ! . .
preside in  Of Council present shall preside ; and the power
absence of of making laws and regulations hereby vested in
Governor of such Governor in Council shall be exercised only:
Presidency 3t meetings of such Council at which the Gover-,
nor or som¢ ordinary Member of Council, and
. four or more Members of Council (including
under the term Members of Council such addi-
tional members as aforesaid, shall be present ;
-and " in any case of difference of opinion at
meetings of any such Council for makinglaws and
regulations, where there shall be an equality of
voices, the Governor, or in his absence the senior
" member then presiding, shall have two votes
or the casting vote. :
Governor-

General to fix 35. The Governor-General in Council shall,
first. meeting 35 SOON as conveniently may be appoint the time
of Councils _ for the first meeting of the Councils of Fort Saint
of Presiden- George and Bombay respectively, for the purpose
cies for mak- of making laws and regulations uuder this Act;
ing laws and 5,4 the Governors of the said  Presidencies res-

ggulmons’ pectively shall summon to such meeting as well
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the additional Councillors appointed by and
under this Act as the’ ordinary Members of the
said Councils. ; - o

86. It shall be lawful for every such Governor Governors of
to appoint all subsequent times and places of Presidencies;
meeting of his Council for the purpose of making t<’§!’I"’lllff,i.
laws and regulations under the provisions of f:e:figg:n
this Act, and to adjourn or from time to time t0 2,4 adjourn
authorize such senior ordinary Member of Council them
in his absence to adjourn any meeting for making
laws and regulations from time to time and from
place to place. :

37. Previously to the first of such meetings of Rules for |
their Councils for the purpose of making lawsand conduct of
regulations under the provisions of this Act, the businessat
Governors of the said Presidencies in Council res- f:c RHgRk:
pectively shall make rules for the conduct of busi- £
ness at such meetings, subject to the sanction of
the Governor-General in Council; but such rules
may be subsequently amended at meetings for the
purpose of making laws and regulations, subject
to the assent of the Governor: Provided always,
that it shall be lawful for the Governor-General in
Council to disallow any such rule, and render the
same of no effect. )

88. No business shall be transacted at any Businessto .
meeting of the Council of either of the said Pre- be transacted
sidencies for the purpose of making .laws and 2t such meet-
regulations (except as last hereinbefore provided, *"&°
other than the consideration and enactment of
measures introduced intosuch Council for the pur-
pose of such enactment; and it shall not be lawful
for any member or additional memkbter to make,
or for the Council to entertain, any motion, unless
such motion shall be for leave to introduce some
measure as aforesaid intoCouncil,or have reference
to some measure actually introduced thereinto :

Provided always, that it shall not be lawful for
any member. or additional member to intreduce, .
without the previous sanction of the Governor,
any measure affecting the public revenues of the
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Presidency, or by which any charge shall be im-
posed on such, revenues.

ﬁg:ﬁ:?°}" t‘; 39. When any, law or regulation has been

and reguia.; Made by any such Council at a meeting for the

tions of Pre- purpose of making laws and regulations as afore-

sidencies  said, it shall be lawful for the Governor, whether

o be shall or shall not have been present in Coun-
~cil at such meeting, to declare that he assents to,
.or withholds his assent from the same.

- ‘Governor- '40. The Governor shall transmit forthwith an
:gg‘;;?t“ 1tD authentic copy of every law or regulation to which
and regniy. * De shall have so declared his assent to the
$ions’ of pre. O0vernor-General; and no such law or re-
sidencies gulation shall have validity until the Governor-

’ ' General shall have assented thereto, and such
assent shall have been signitied by him to and
published by the Governor : Provided always,
that in every case where the Governor-General
shall withhold his assent from any such law or
regulation, he shall signify to the Governor in
writing his reason for sa withholding his assent,

Power ofthe - 41. Whenever any such law or regulation
E‘;.g]";’;'“:‘;a ,shall have been assented to by the Governor-
and regu]:’ "General, he shall transmit to the Secretary of
tions of Pre. State for India an authentic copy thereof ; and it
sidencies shall be lawful for Her Majesty to signify,
. through . the Secretary of State for India in
Council, her disallowance of such law or regula-
tion; and such disallowance shall make void and
annul such law or regulation from or after the
day on which such Governor shall make known
by proclamation, or by signification to the Councii,
that he has received the notification of such dis-

allowance by Her Majesty.

42. The Governor of each of the said Presi-
rower of  gencies in Council shall have power, at meetings
‘Governor of . 5
Presidency for the purpose of making laws and_ regulations

_in Council to as aforesaid, and subject to the provisions here-
make laws ~ in contained to make laws and regulations tor
the peace and good government of such

Esztent of -
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Presidency, and for that' purpose -to’ repeal
and amend any laws and regulations made prior
to the coming into operation of this Act by any
authority in India, so far as they affect such
Presidency : Provided always, that such Governor
in Council shall not have the power of making any
laws or regulations which shall in any way affect
any of the provisions of this Act, or of any other
Act of Parliament in force or hereafter to be in
force in such Presidency, .

43. It shall not be lawfulfor the Governor in Governor of'
Council of either of the aforesaid Presidencies, ex- Presidency, .
cept with the sanction of the Governor- General except with

! sanction of ,
previously communicated to him to make regu- Governor..
lations or take into consideration any law or General, notr
regulation for any of the purposes next. herein- to make or

after mentioned ;thatis to say, E:me l(l;to i
sideration.

1. Affecting the Public Debt of India, or the Jaws and re.
customs duties, or any other tax or duty now in gulations for-
force and imposed by the authority of the Govern- certain pur-
ment of Iudia for the general purposes of such Poses
Government :

2. Regulating any of the current coin, or the
issue of any bills, notes, or other paper currency :

3. Regulating the conveyance of letters by the
post office or messages by the electnc telegraph

within the Presidency :

4. Altering in any way the Penal Code of Indla,
as established by Act of the Governor-General in
Council, No. 42 of 1860 : -

5. Affecting the religion or religious rites and
usages of any class of Her Majesty’s sub]ects in
India:

6. Affecting the discipline or mamtenance of
any part of Her Majesty’s Mnlxtary or Naval
Forces :

7. Regulating patents or copyright:

* should be ** No : 45."
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8. Affecting the relations of the Govemment
w1th foreign princes or states:

Provided always, that no law or provnsxon of

{ any law or regulation which- shall have been

" made by any such Governor in Council, and

assented to by the Governor-General as aforesaid

shall be deemed invalid only by reason of its

relating to any of the purposes comprised in the
‘above list.

“Governor- 44. The Governor-General in Council, so

General may' 56, a5 it shall appear to him expedient,
-establish ,

Councils for Shall, by proclamation, extend the provisions

making laws Of this Act touching the making of lawsand

-and rggula— regulations for the peace and good government

tionsin the of the Presidencies of Fort St. George and

gf;i‘d‘%“cy °f Bombay to the Bengal Divisiou of the Presi-

illiam ‘ ie e

in Bengal &c, dency of Fort William, and saall specify in

_ such proclamation the penod at which such

provisions shall take effect, * and the number

of councillors whom the Lieutenant-Governor of

" the said division may nominate for his assistance

in making laws and regulations ; and it shall be

further lawful for the Governor General in Coun-

-cil, from time to time and in his discretion, by

similar proclamation,to extend the same provisions

to the territories known as the North-Western

Provinces and the Punjab respectively.

“Constitution . 45. Whenever such proclamation as aforesaid
;2:1:“‘:*’ Coun-'shall have been issued regarding the said division
- or territories respectively, the Lieutenant-Gover-

nor thereof shall nominate, for his assistance in

‘makings laws and regulations, such number of

councillors as shall be in such proclamation speci-

fied; provided, that not less than one-third of such

councillors shall in every case be non-official

persons, as herein before described, and that the

nomination of such councillors shall be subject to

the sanction of the Governor-General ; and pro-

* 28th January, 1892, see Calcutta Gazetle, 1862, pp.
257, 228, _ '
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vided further, that. at any meeting of any such
‘Council from which the Lieutenant-Governor shall
be absent, the member highest - in official rank
among those who may hold office under the Crown
shall preside ; and the power of making laws
and regulatlons shall be exercised only at meetings
.at  which the Lieutenant-Governor, or some
member holding office as aforesaid, and not less
than one-half of the members of Council so
summoned as aforesaid, shall be present ; and
in any case of difference of opinion at any
meetings of such Council for making laws and
regulations, where there shall be an equality of
voices, the Lieutenant-Governor, or such member
highestin official rank as aforesaid then presiding,
shall have two votes or the casting vote.

46. It shall be lawful for the Governor-General, Power to
by proclamation as aforesaid, to constitute from constitute
time to time new provinces for the purposes of 2:;”a£§°"‘"'
this Act, to which the like provisions shall be ,pp0int
apphcable and further to appoint from’ time to Lieutenant-
‘time a Lleutenant Governor:ta any province so Governors
constituted as aforesaid, and from time to time
to declare and limit the extent of the authority of
such Lieutenant-Governor, in like manner as is
provided by the Act. of the seventeenth and
-eighteenth years of Her Majesty, chapter seventy-
seven, respecting the Lieutenant-Governors - of
Bengal and the North-Western Provinces.

47. It shall be lawful for the Governro-General Powerto . -
‘in Council, by such proclamation as aforesaid, to alter boun-
fix the limits of any presidency, division, province, 93i¢s of

presidencies
-or lerritory in India for the purpcse of this Act, g¢ by pro-
and further by proclamation to divide or alter from clamation
time to time the limits of any such presidency,
-division, province, or territory for the said pur-
poses: Provided always, that any law or regulation
made by the Governor or Lieutenant- Governor in
‘Council of any presidency, division, province, or -
territory shall continue in force in‘any part there-
-of which may be severed therefrom by any such
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proclamation, until superseded . by law or regula-
tion of the Governor-General in Council, or of
the Governor or Lieutenant-Governor in Council
of the presidency, division, province, ar territory,.
to which such parts may become annexed.

Powers of 48. It shall be lawfulfor every such Lieutenant-
newly consti- Goveranor in Council thus constitated to make

toted Lée“' laws for the peace and good government of his.
:el:i':: : V" respective division, province, or territory, and.
Council except as otherwise hereinbefore specially pro-

vided, all the provisions in this Act coatained
respecting the nomination of additional members
for the purpose of making laws and regulations.
for the Presidencies of Fort Saint George and
Bombay, and limiting the power of the Governors.
in Council of Fort Saint George and Bombay for
purpose of making laws and regulations, and res-
- pecting the conduct of business in the meetings.
of such Councils for that purpose, and respecting
the power of the Governor-General to declare or
withhold his assent to laws or regulations made
by the Governor in Council of Fort Saint George
and Bombay, and respecting the power of Her
Majesty to disallow the same, shall apply to laws
or regulations to be so made by any such Lieute-
nant-Governor in Council. . :

Previous as- . 49. Provided always, that no proclamation to
sent of the  be made by the Governor-General in Councikt
Crown neces- ypnder the provisions of this Act tor the purpose
ﬁ?dg)ygtge of constituting any Council for the presidency,
proclamation division, provinces, or territories herein before
A named, or any other provinces, or for altering the
boundaries of any presidency, division, province,

or territory, or constituting any new province for

the purpose of this Act, shall have any force or

validlity until the sanction of Her Majesty to the

same shall have been previously signified by the

Secretary of State in Council {o the Governor-
General.

59. If any vacancy shall happen in the office
of Gove;n_or’-Gene_r—al of India when no provisional.

Provision fer
the supply of
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successor shall be in India to supply such vacancy, the office of
then and in every such case the Governor of the g°veml°_'"-
Presidency of Fort Saint George or the Governor oy 1%
of the Presidencv of Bombay who shall have been cymstances
first appointed to the office of Governor by Her

Majesty, shall hold and execute the said office of
Governor-General of India and Governor of the
Presidency of Fort. William in Bengal until a
successor shall arrive, or until some person in

India shall be duly appointed thereto ; and

every such acting Governor-General shall, during

the time of his continuing to act as such, have

and exercise all the rights and powers of Gover-
nor-General of India, and shall be entitled to

receive the emoluments and advantages apper-

taining to the othce by him supplied, such acting
Governor-General foregoing the salary and
allowances appertaining to the office of Governor

to which he stands appointed ; and such office

of Governor shall be supplied for the time during

which such Governor shall be supplied for the

time which such Governor shall act as Governor-

General, in the manner directed in section sixty-

three of the Act of the third and fourth years of

King William the Fourth, chapter eighty-five.

51. If, onsuch vacancy occurring, it shall'if it appears
appear to the Governor, who by virtue of this to the Gover-
Act shall hold and execute the said office of nor necessary
Governor-General, necessary to eXercise the 'O €xercise
powers thereof before he shall have taken his pefgce taking
seat in Council, it shall be lawful for him to his seatin
make known by proclamation his appointment Council, he
and his intention to assume the said office of may make his
Governor-General ; and after such proclamation, g‘pcp‘l’{‘:;’;;“;'
and thenceforth until he shall repair to the place prdclamationy
where the Council may assemble, it shall be
lawful for him to exercise alone all or any of the
powers which might be exercised by the Governor-

General in Council, except the power of making

laws and regulatioas ; and all acts done in the

exercise of the said powers, except as aforesaid,
4
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shall be of the same force and effect as if they
had been done by the Governor-General in Coun-
cil ; provided, that all acts done in the said
Council after the date of such proclamation, but
before the communication tiereof to such Council,
shall be valid, subject nevertheless to revocation
or alteration by such Governor who shall have so
assumed the said office of Governor-General ;and
from the date of the vacancy occurring, until such
Governor shall have assumed the said office of
Governor-General, the provisions of section sixty-
two of the Act of the third and fourth years of
King William the Fourth, chapter eighty-five,
shall be and the same are declared to be appli-
cable to the case.

-Nothing in 52. Nothing in this Act contained shall be
this Act shall held to derogate from or interfere with (except
derogate as hereinbefore expressly provided) the rights
fromthe ~ yested in Her Majesty, or the powers of the
powers of S .. el .
the Crown or Secretary of State for India in Council, in relation
Secretary of to the Government of Her Majesty’s dominions
State for  in India, under any law in force at the date of the

. India in ‘passing of this Act ; and all things which shall be

Council done by Her Majesty, or by the Secretary of State

as aforesaid, in relation to such Government, shall
: have the same force and validity as if this Act had
not been passed.

Meaning of 53. Wherever any act or thing is by this Act

term “in required or authorized to be done by the Gover-

Council” nor-General or by the Goveruors of the Presi-
dencies of Fort Saint George and Bombay in
Council, it is not required that such act or thing
should be done at a meeting for making laws and
regulations, unless where expressly provided.
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(i) The Government of India Act, 1865
(28 and 29 Vict., Ch. 17)

An act to enlarge the power of the Governor-
General of India in Council at meetings for making
laws and Regulstions and to amend the law res-
pecting the Territorial Limits of the several Pre-.
sidencies and Lieutenant-Governorships in India:

[9th May, 1865]

[PREAMBLE RECITES 24 AND 25 ViCT., CH. 67,
S. 22] ‘

I. The Governor-General of India shall have poywer to
power at meetings for the purpose of making make laws
1aws and regulations, to make laws and regulations for all British -
for all British subjects of Her Majesty within the tS“b!ted:" g
dominions of Princes and States in india in alli- [S.0:031SS. ¢
) . . . . allied Princés
ance with Her Majesty whether in the service of 4, tpaid - **
the Government of India or otherwise. - = . '

BN PR TR |
4

ILI. - The preceding section shall be read with Preceding .
and taken as part of section twenty-two of the section to.be
said Act of the twenty-fourth and twenty-fifth r¢ad as part

‘years of Her Majesty, chapter sixty-seven. g; sectiod 2
IIL [Rep : 41 and 42 Vict,, Ch. 79 (S. L. R)  Act;
IV. It shall be lawful for the Governor-General pgiwerio
of India in Council from time to time to” decldre Governor.,”
‘and appoint, by proclamation, what part or parts General to
of the Indian territories for the time being under2Ppoint terra
the dominion of Her Majesty shall be or continue :;}“3’ "l';’im'@'
- g .- . g om . uae resi-
_subject to each of the Presidencies and Liéute- dencies &c
 nant Governorships for the time ‘being subsisting by proclama-
in'such territoriés, And t6 make such distribtion tion
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and arrangement or new distribution and arrange-
~ment of such territories into or among such Pre-
sidencies and Lieutenant Governorships as to the
said Governor-General in Council may seem:

expedient.
Power to V. Provided always that it shall be lawful for
Secretary of the Secretary of State in Council to signify to the
Sctg:‘i;‘i‘l to said Governor-General in Council his disallow-
signify dis- anCe of any proclamation : and provided further

_allowance of that no such proclamation for the purpose of
" such procla- transferring an entire Zilla or district from one-
mation. Presidency to another, or from one Lieutenant

§oyal Sanc- Governorship to another, shall .have any force or
on > ge . . .

necessary.  Validity until the sanction of Her Majesty to the
_to transfer of Same shall have been previously signified by the-
entire Secretary of State in Council to the Governor-
districts General.

———

(ii) The Government of India Act, 1869
(32 and 33 Vict., Ch. 97)
An Act to amend in certain respects the Act
for the better Government of India. :
[PREAMBLE RECITES 21 AND 22 VICT., CH. 106].

-;Vaca:icies‘ ; t1.  Atter the passing of this Act, all vacancies
in Council of that shall take place in the said Council shall be
India filled up by appointment by the Secretary of State.
Term-ei 2. 'Every member of the said Council who
office shall, after the passing of this Act, be so appoint-

i ed, shall be appointed for a term of ten years,
and except as hereinafter provided, shall not be

v ~ reeligible.
Re-appoint- - 3. Itshall be lawful for the Secretary of State
ment - to re-appoint for a further period of five years

ofa'member any person whose term of office as member of
_$9‘;if“;tgfe' Council under this Act, shall have expired,
P (;'ears_ provided such re-appointment be made for
' special reasons of public advantage, which rea-
sons shall be set forth in a minute signed by the
said Secretary of State, and laid before both

"Houses of Parliament. o o
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4. Except as herein otherwise provided all the Former Acts
provisions of the said recited Act, and of any }"tapply o
other . Act of Parliament relating to members of po ¢ €™
the Council of India, shall apply to members
appointed under the provisions of this Act. .

5 [.... omitted as being spent]. o g g

6. Any member of Council may by writing Resignation
under his hand, which shall be recorded in the °f office. .
minutes of the Council, resign his office ; * * * *. o

7. It at any time hereafter it should appear to Provision at
Parliament expedient to reduce the numiber or to future - !
otherwise to deal with the constitution of the fl?"“g“ 2.

: : . ¢ constitu-
said Council, no member of Council who hasnot ;; *
served in his office for a period of ten years shall goppgit- -
be entitled to claim- any compensation for the '
loss of his office, or for any alteration in -the
terms and conditions under which the same
is held. :

8. The appointments of the ordinary members Appointment
of the Governor-General's Council, and of " the l‘fe‘;g‘e'::"gf
members of Council of the several presidencies g covee.
* ®» ashall ®* ¢ ®* be made by Her Majesty bY General’s "'

warrant under her Royal Sign Manual.. Cfouncil' and
of the * -
' : Presidencies

(iii) The Indian Councils Act, 1869
(32 & 33 Vict., Ch. 98)

An Act to define the the powers of the Governor-
General of India in Council at meetings for mak-
ing laws and regulations for certain purposes.

Whereas doubts have arisen as to the extent
of power of the Governor-General of India in
Council to make laws binding upon native Indian
subjects bevond the Indian territories under the
dominion of Her Majesty.

And whereas it is expedient that better provi-
sion should be made in other respects for the
exercise of the power of the Governor-General
in Council:



liv APPENDIX

""Be it enacted by the Queen’s Most Excellent
Majesty, bty and with the advice and consent of
the Lords Spiritual and Temporal, and Commons
in this present Parliament assembled, and by the
‘authority of the same, as follows:—

Power to 1. From and after the passing of this Act, the
make laws °  Governor-General of India in Council shall have
fl‘;‘;igi':‘s"lﬁ,_ " power at meetings for the purpose of making
jects beyend laws and regulations to make laws and regula-
the Indian  tions for all persons being native Indian subjects
territories ~ of Her Majesty, Her heirs and successors, with-

out and beyond, as well as within the Indian

territories under the dominion of Her Majesty.

Former laws 2- No law heretofore passed by the Governor-

‘tobe valid General of India, or by the Governors of Madras
and Bombay, respectively in Council, shall be
deemed to be invalid solely by reason' of its
having reference to native subjects of Her Majesty
not within the Indian territories under the domi-
nion of Her Majesty.

Power to 3. Notwithstanding anything in the Indian

repeal or am- Councils Act or in any other Act of Parliament

end certain . contained, any law or regulation which shall

ge:tx:gn: ‘;;, - hereafter be made by the Governor-General in

‘3.c.85. ~ Council in manner in the said Indian Councils
Act provided shall not be invalid by reason only
that it may repeal or affect any of the provisions
of the said Act of the third and fourth years of
King William the Fourth, chapter eighty-five,
contained in sections eighty-one, eighty-two,
eighty-three, eighty-four, eighty-five and eighty-
six of the said Act. ‘
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(iv) The Indian Councils Act, 1870°
(83 Vict., Ch.3.)

An Act to make better provisions for making
laws and regulations for certain parts of India,
and for certain other purposes relating thereto.

Whereas it is expedient that provision should
be made to enable Governor-General of India in
Council to make regulations for the peace and
good government of certain territories in India
otherwise that at meetings for the purpose of
making laws and regulations held under the
provisions of the Indian Councils Act, 1861, and
also for certain other purposes connected with
the Government of India: L

Be it enacted by the Queen’s Most Excellent
Majesty, by and with the advice and consent of
the Lords Spiritual and Temporal,and Commons,
in this present Parliament assembled, and by the
authority of the same, as follows:—

1. Every Governor of a Presidency in Council pPower to
Lieutenant-Governor, or Chief Commissioner, Executive
whether the Governorship, or Lieutenant-Gover-- Government
norship, or Chief Commissionership be now in ;’iﬁ;‘:ﬂ; ik
existence or may hereafter be established, shall reqytations
have power to propose to the Governor-General for certain’
in Council drafts of any regulations, together with parts thereof
the reasons for proposing the same, for the peace - o
and governmeut of any part or parils of the
territories under his Government or administra-
tion to which the Secretary of State for India
shall from time to time by resolution in council
déclare the provisions of this section to be appli-_
cable from 4 dateto be fixed in such resolu-
tion. - - : :

And the Governor-General in Council shall take
such drafts and reasons into consideration ; and
when any such draft shall have been approved
of by the Governor-General in Council and shail .
have received the Governor-General’s assent, it
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shall be published in the Gaszelle of India andin

. the local Gazette, and shall thereupon have like
force of law and be subject to the like disallow-
ances as if it had been made by the Goverpor-
General of India in Council at a meeting for the
purpose of making laws and reguiations.

The Secretary of State for India in Council may
from time to time withdraw such power from any
Governor, Lieutenant-Governor or Chief Com-
missioner, on whom it has been conferred, and

may from time to time restore the same as he
shall think fit.

Copies of 2. The Governor-General shall transmit to
'eg“mh"n: the Secretary of State for India in Council an
tslgrits::;t of authentic copy of every regulation which shall
State. have been made under the provisions of this Act;
Subsequent and all laws or regulations hereafter made
enactments Ly the Governor-General of India in Coun-
to control  of] whether ata meeting for the purpose of
regulations 1 aking laws and regulations, or under the said

provisions, shall control ‘and supersede any

regulation in anywise repugnant thereto which

- shall have been made under the same provisions.

gf:é:ga‘:st' 8. Whenever the Governor-General in Council
and Ch;ef shall hold a meeting for the purpose of making
Commission- ]Jaws and regulations at any placz within the
" ers to be limits of any territories now or hereafter placed
members es- under the administration of a Lieutenant Gover-
g)‘;‘;’r:‘f)rthe nor or 2 Chief Commissioner, the Lieutenant-
General’s ©Governor or Chief Commissioner respectively
Council for Shall be ex-officio and Additional Member of the
the parpese Council of the Governor-General for that purpose,
of making jn excess (if necessary) of the maximum number

laws and re.’ H :
&ilitiona of twelve specified by the said Act.

Section 49 4. Section forty-nine of the Act of the third
of 3and4, and fourth years of King William the Fourth,

W. 4, c 8 chapter eighty-five, is hereby repealed.
repealed.

Procedure in . 9+ . ¥Yvhenever anymeasure shall be propesed
case of':jrigelrn_ before the "~ Governor-General of India in
ence between Council whereby the safety, tranqguility, or
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interests of the British possessions in India, orany the

part thereof, may be,in the judgment 'of the Governof-
said  Governor - General essentially . affected, General and
and he shall be of opinion either that the mea- f)l;ehlsma]onty
sure proposed ought to be adopted and carried Coyncil.
into execution, or that it ought to be suspended

-or rejected, and the majority in Council then

present shall dissent from such opinion,. the
‘Governor-General may on his own authority and
responsibility, suspend or reject the measure in

‘part or in whole, or adopt and carry it into exe:-

cution, but in every such case any two members

-of the dissentient majority may require that the

said suspension, rejection, or adoption, as well

-as the fact of their dissent, shall be notified to the

Secretary of State for India, and such notification

shall be accompanied by copies of the minutes

(if any) which the Members of the Council shall

have recorded on the subject.

6. Whereas itis expedient that addxtxonal Power to
facilities should be given for the employment of appoint
natives of India, of proved merit and ability, in }""t“’es of

ndia to cer-
the Civil Service of Her Majesty in India: Be it ;i offices
-enacted, that nothmg in the “*Act for the Govern- without
ment of India,” twenty-one and twenty-two certificate
Victoria, chapter one hundered and six, or in the from the
“'Act to confirm certain appointments in India, (C:‘“l Service

ommis-
and to amend the law concerning the Civil sioners.
Service there,” twenty-four and twenty-five
Victoria, chapter fifty-four, or in any other
Act of Parliament or other law now .inforce
in India, shall restrain the authorities in India by .
whom appointments are or may be made . to -
offices, places, and employments in the Civil
Service of Her Majesty in India from appointing
any native of India to any such office, place, or
employment, altiough such native shall not have
been admitted to the said Civil Service of India
in manner in section thirty-two of the first-
mentioned Act provided but subject to such rules

as may be from time to . time - prescribed by t_hq
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‘Governor-General in Council, and sanctioned by
the Secretary of State in Council, with the
concurrence of a majority of members present ;
and that for the purpose of this Act the words:
“ natives of India” shall include any person born
and domiciled within the dominions of Her
Majesty in India, of parents habitually resident in
India, and not established there for temporary
purposes only ; and that it shall be lawful for the
Governor-General in Council to define and limit
from time to time the qualification of ‘native of
India’ thus expressed ; provided that every
resolution made by him for such purpose shall be
subject to the sanction of the Secretary of State:
in Council, and shall not have force until it has
been laid for thirty days before both Houses of
Parliament.

(v) The Indian Councils Act, 1871
(34 & 35 Vict., Ch. 34.)

An Act to extend in cetain respects the power
of Local Legislatures in India as regards European

‘British subjects.

. WHEREAs it is expedient that the power of mak-
ing laws and regulations conferred on Governors.
of Presidencies in India in Council by the Indian
Councils Act, 24 & 25 Vict., c. 67, sec. 42 should
in certain respects be extended:

Be it enacted by the Queen’s Most Excellent:
Majesty, by and with the advice and consent of
the Lords Spiritual and Temporal, and Commons,
in this present Parliament assembled, and by the
authority of the same, as follows:—

‘1. No law orregulation heretofore made or
hereafter to be made by any Governor or Lieute-
nant Governor in Councilin India in manner
prescribed by the aforesaid Act shall be invalid
only by the reason that it confers on Magistrates,
being justices of the peace, the same ]urlsdxctxon
over European British subjects as such Governor
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or Lieutenant-Governor in Council, by'regulation magistrates
made as aforesaid, could have lawlully conferred in certain
or could.lawfully confer on Magistrates im the ©2ses :
exercise of authority over natives in the like cases:

2. When evidence has been: g:ven in-and Comm;ttal of
proceedirg under this Act before 'a Magistrate, defendant
being a justice of the peace, which appears to be’ (Eemg an .
sufficient for the conviction of the accused person,: Bl::t?splfas?;b-
being an European British subject, of an-cffence ject) to the
for which, if a native, he would under existing High' Counrt.
law be triable exclusively before the Court of (Indian Act
Sessions, or which, in the opinion of the Magis- ﬁ"élxxg;;f
trate, is one which ought to be tried by the High: 8
Court, the accused person, if such European-

British subject, shall be sent for trial’ by the
Magistrate before the High Court.

3. And \whereas by an Act passed. by the Power to
Governor-General of India in Council, Indian Act-local Legis~
No. XXII of-1870, itis provided that certam Acts’ lat‘;‘:; ta‘;l d
heretofore passed by the Governors of "Madras :;l)eal cerr
and Bombay respectively in Council, and by the tain'taws
Lieutenant-Governor of Bengal in Council, shall,
so far as regards the liability ot European "British
subject to be convicted and punished thereundery
be and be deemed to be asvalid as if they had
been passed by the Governor-General of India in
Council at a meeting for the purpose of making
laws'and regulations: Be it further enacted, that
the said Goverpors and ‘Lieutenant- Govetnor in
Council respectively shall have power to repeal
and ‘amend any of the said Acts' tc be passed

under'the provisions of the Indian Counc‘ils. Act.”

(vi) The Indian Councils Act, X874
(87 & 38 Vict,, Ch. 91).
An Acttoamend the Law relating to theCouncﬂ
of the Governor-General of India,

‘'Whereas it is expedlent 'to, amend  the 1aw
relating tothe Councd of the Governor-General of
Iadia:™
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Be it enacted, etc,, etc.
as follows: .

: :
Power te 1. It shall be lawful for Her Majesty, if she’
::‘r’gf;'a’iy shall see fit, to increase the number of the ordi-
Memberof Dary members of the Council of the Governor-
Governor- Generalof India to six, by appointing any person,
‘General from time to time, by warrant under Her Royal
Council for Sign Manual to be an ordinary member of the
'gﬁrplfs;mf’ks said Council in addition to the ordinary members
e thereof appointed under section three of the
“Indian Councils Act, 1861,” and under section
eight of the Act of the thirty-second and thirty-.
third years of Her present Majesty, chapter
ninety-seven. The law for the time being in
force with reference to ordinary members of the
Council of the Governor-General of India shall
apply to the person so appointed by Her Majesty
under this Act, who shall be called the member

of Council for public works purposes.

Power to 2. Whenever a2 member of Council for public
‘;"d“c;’_ num- works purposes shall have been appointed under.
o bers of the first section of this Act, it shall be lawful for

Eﬁ"g’:ﬁf,:}] Her Majesty, if she shall see fit, to diminish. from
of the time to time, the number of the. ordinary
Governor- members of the Council of the Governor-
General General of India to five, by abstaining so long as

she shall .deem proper from filling up any
vacancy or vacancies occurring in the offices of
the ordinary members of the said Council ap-
pointed under section three of * The Indian
‘Councils Act, 1861,’’ and under section eight of
the Act of the thirty-second and thirty-third
years of Her present Majesty, chapter ninety-
seven, not being a vacancy in the office of the
ordinary member of Council required by law to
be a barrister or- a member of the Faculty of
Advocates in Scotland, and whenever the Secre-
tary of State for India shall have informed the
Governor-General of India thatit is not the
intention of Her Majesty to fill up, any vacancy,
no temporary appointment shall be made to such
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vacancy under section twenty-seven of ‘‘Indian
Councils Act, 1861,” and if any such temporary
appointment shall hav: been made previously to
the receipt of such information, the tenure of
office of the person temporarily appointed shall
cease and determine from the time of the receipt
of such information by the Governor-Geaneral.

3. Nothing in this Act contained shall affect pywer of
the provisions of section eight of *“The Indian Governor-
Councils Act, 1861, ” or the provisioas of section General in
five of the Act of the thirty-third year of Her 'Ces"e‘:t.l“ hia.
Majesty, chapter three, or any power or authority "2 ¢ls
vested by law in the Governor-General of India in

respect of his Council or of the members thereof.

(vii) The Council of India Act, 1876
(89 Vict., Ch. 7.)

An Act to amend the law relating to certain
appointments to the Council of India.
- Whereas by an Act of the thirty-second and
thirty-third years of the reign of Her present
Majesty, chapter ninety-seven (in this Act referred
to as the Act of 1869), it was, among other things,
provided that the members of the Council of
India were to hold their offices for a period of
ten years, and for such further. period asisin
section three of the said Act mentioned.

And whereas, regard being had to the com-
position of the said Council contemplated in
section ten of the Actof the twenty-first and
twenty-second years of Her present Majesty,
chapter one hundred and six (in this Act referred
to as the Act of 1858), it is expedient to amend
the said first-mentioned Act in certain particulars.
Be it enacted * . .. *as follows : .
1. Notwithstanding anything in the Act of Appointment
1869, the Secrctary of State for india may, if he °f_&°f5°“5 "
thinks fit, subject to the condition as to the g:oféssioﬁal
number of appointments hereinafter laid down, or other - .
" appoint any person having professional or other qualifications
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peculiar qualifications, to be a member of the
said Council under this Act ; and every person, so
-appointed shall hold his office in the same man-
ner, and shall be entitled to' the same salary,

ension, and other rights and privileges,, and

e subject to the same disabilities, as if
‘he had been elected or appointed before the pas-
sing of the Act of 1869.

.~ Where any person appomted under thls Act is
at his appointment a member of the Council, his
- period of his service for the purposes of this Act.
-shall be reckoned from the tire of his. first
" appointment to the Council.

- The special reasons for every appointment under
thls Act shall be stated in -a minute of the Secre-
tary of State for India, and shall be laid before
both Houses of Parliament. Not more than three
persons appointed under this Act shall be mem-
‘bers of the Council at the same time’; nor shall- the
provisions of sections seven and ten of the Act of
1858, with reference tothe members of the Council
and the ‘qualifications of the major part of the
members be affected by this Act.

(viii) The India.n _Councils Act, 1892,
(35 and 56 Vict., Ch. 14.)

An Act to amend the Indian Couneils' Acf 1861.

BE it enacted by the Queen’s Most Excellent
‘Majesty, by and with the advice and, consent of
the Lords Spiritual and Temporal, and Commons
in this present Parliament assembled and by the
authority of the same, as follows:—

Provisions . 1. (I). The number of additional members of
for increase  Council nominated: by the Governor-General
;f ““;n?:‘;ff under the provisions of section ten of the Indian
' InfirgneCoun ‘Councils Act, 1868, shall be such as to him may
<ils for mak..s€eem from time to tlme expedient, but shall not
g laws and be less than ten nor. more than sixteen;and the

_redulatxons number of addmonal members of Councxl nomx-

+
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mated by the Governors of the Presidencies of.

Fort St. George and Bombay respectxvely ‘under-.

the provisions of section twenty-nine of the 24 & 25 Vict
Indian Councils Act, 1861, shall besides the ¢ 67.
Advocate-General of the presxdency or officer

acting in that capacity) be such asto the said
Governors respectively may from time to time
expedient, but shall not be less than eight nor

more than twenty.

(2) It shall be lawful for the Governor-General
in Council by proclamation from time to time to
increase the number of Councillors whom the
Lieutenant-Governors of the Bengal Division of
the Presidency of Fort William and of the North-
Western Provinces and Oudh respectively may
nominate for their assistance in making laws and
regulations : Provided always that not more
than twenty shall be nominated for the Bengal
Division, and not more than fifteen for the North-
Western Provinces and Oudh, :

(8) Any personresidentin India may be nomi-
nated an additional member of Council under
sections ten and twenty-nine of the Indian Coun-
cils Act, 1861, and this Act, or 2 member of the
Council of the Lieutenant-Governor of any pro-
vince to which the provisions of the Indian Coun-
cils Act, 1861, touching the making of laws and
regulatlons. have been or are hereafter extended
or made applicable.

(4) The Governor-General in Council may from
time to time with the approval of the Secretary of
State in Council, make regulations as to the con-
ditions under which such nominations, or any of-
them, shall be made bythe Governor-General,

Governors, and Lieutenant-Governors, respec-
tively, and prescribe the manner in which such
regulations shall be carried into effect.

2. Notwithstanding any provision in the Indian Modification
Councils Act, 1861, the Governor-General of India of provisions.
in Council may from time to time make rules of 24 & 25
authorising at any meeting of the Governor- Victs ©.67as
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to business . General’s Council for the purpose of making laws:
al Legislative and regulations the discussion of the Annual Fi-

meetings.

‘Meaning of

nancial Statement of the Governor-General in
Council and the asking of questions, but under
such conditions and restrictions as to the subject
or otherwise as shall be in the said rules
prescribed or declared : And notwithstanding
any provisions in the Indian Councils Act, ‘1861,
the Governors in Council of Fort St. George and
Bombay, respectively, and the Lieutenant-
Governor of anv province to which the provisions

of the Indian Councils Act, 1861, touching the

making of laws and regulations, have been made
or are herealter extended or made applicable,
may from tiine totime make rules for authorising
at any -meeting of their respective Councils for

- the purpose of making laws and regulations the

-discussion of the Annual Financial Statement of

‘their respective local Governments and the asking

of questions, but under such conditions and restric-
tions as to subject or otherwise as shall in the said
rules applicable to such Councils respectively be
prescribed or declared. Butno member at any such
meeting of any Council should have power to sub-
mit or propose any resolution, or to divide the
Council in respect of any such financial discussion,
or the answer to any question asked under the
authority of this Act or the rules made under this
Act: Provided thatany rule made under this Act by
a Governor in Council, or by a Lieutenant-Gover-
nor, shall be submitted tor and shall be subject to-
the sanction of the Governor-General in Council,
and any rule made under this Act by the Governor-
General in Council shall be submitted for and
shall be subject to the sanction of the Secretary
of State in Council : Provided also that rules.
made under this Act shall not be subject to altera-
tion or amendment at ineetings. for the purpose:
of making laws and regulations.

3. Itis hereby declared thatin the twenty-

24 & 25 Vict. second section of the Indian Councils Act, 1861,



AMENDING AND REVISING ACTS Ixv -

it was and is intended that the words ‘' Indian c. 67, s. 22;
territones now under the dominion of Her 3 & 4 Will
Majesty ” should be read and construed as if the {X &?1875V1ct
words * or hereafter ” were and had at the time o5

of the passing of the said Act been inserted next

after the word *“now” and further, that the

Acts third and fourth, William the fourth, Chapter
eighty-five, and sixteenth and seventeenth Victoria

Chapter ninety-five respectively, shall be read and

construed as if at the date of the enactmentthere-

of respectively, it was intended and had been

enacted that the said Acts respectively should

extend to and include the territories acquired after

the dates thereof respectively, by the East India
Company, and should not be confined to the

territories at the dates of the said enactments
respectively in the possession and under the
Government of the said Company.

4. Sections thirteen and thirty-two of the Repeal
Indian Councils Act, 1861, are hereby repealed
and it is enacted that— -

(1) If any additional member of Council or any Power to fll

members of the Council of a Lieutenant-Gover- up vacancy
nor appointed under the said Act or this Act shall of “‘3‘3.‘:.‘" 1
be absent from India or unable to attend to the g 2o 1ien?
duties of his office for a period of two consecu-
tive months, it shall be lawful for the Governor-
General, the Governor, or the Lieutenant-Gover-
nor to whose Council such additional member or
members may have been nominated (as the case
may be) to declare, bya notification pubhshed
in the Government Gazelle, that the seat in Coun-
cil of such person has become vacant.

(2) In the event of a vacancy occurring by
the absence from India, inability to attend
to duty, death, acceptance of office, or re-
signation duly accepted of any such addi-
tional member or members of the Council of
a Lieutenant-Governor, it shall be lawful
for the Governor-General, for the Governor,

5
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or for the Lieutenant-Governor, as the case
may be, to nominate any person as additional
member or member, as the case may be, in
his place; and every member so nominated
shall be summoned to all meetings held for
the purpose of making Jaws and regulations
for the term of two years from the date of such
nomination: Provided always that it shall not
be lawful by such nomination, or by any nomi-
nation made under this Act, to diminish the
proportion of non-official members directed by
the Indian Councils Act, 1861, to be nominated.

‘5. The local legislature of any province in
India may from time to time, by Acts passed under
and subject to the provisions of the Indian Coun-
cils Act, 1861, and with the previous sanction of
the Governor-General but not otherwise, repeal
or amend as to that province any law_or regula-
tion made either before or after the passing o
this Act by any authority in India other than
that local legislature: Provided that an Actor a
provision of an Act made by a local legislature,
and sabsequently assented to by the Governor-
General in pursuance of the Indian Councils Act,
1861, shall not be deemed invalid by reason only
of its requiring the previous sanction of the

Governor-General under this section.

6. In this Act—The expression * local legis-
lature” means—

(1) The Governor-in-Council for the purpose
of making laws and regulations of the respective
provinces of Fort St. George and Bombay ; and

(2) The Council for the purpose of making
laws and regulations of the Lieutenant-Governor
of any province to which the provisions of the
Indian Councils Act, 1861, touching the making
of laws or regulations have been or are hereafter
extended or made applicable.

The expression ' Province” means any presi-
dency, division, province or territory over which
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the powers of any local legislature for the txme
being extend.

7. Nothing in this Act shall detract from Or Saving power
diminish the powers of the Governor-General in of Governor- .
Council at meetings for the purpose of makmg General in -
laws and regulations. Counci

8. This Act may be cited as’ the Indian Coun-. Short title
cils Act, 1892 ; and the Indian Councils Act,.

1861, and this Act may be cited together as the
lndlau Councils Act, 1861 and 1892.

(ix) The Indian Councils Act 1904.

An Act toamend Indian Councils Act of 1874

Whereas it is etc. etc. ..
Be it enacted 4 5 5 asfollows :—

1. In section one of the Indian Councils Act,
1874, the words “*who shall be called the mem.
ber of council for public works” and in section
two of the same Act the words ‘for public works’
are hereby repealed.

2. The Act shall be cited as the Indian
Councils Act, 1904. :

(x) The Council of India Act, 1907.

An Act to amend the Law as to the Council o.f
India.

+ Be it enacted by the King’s Most Excellent
Majesty, by and with the advice and consent of
the Lords Spiritual, and Temporal and Commons,
in this present Parliament assembled, and by the
authority of the same, as follows :—

1. The Council of India shall consist of cuch
number of members, not less than ten and not
more than fourteen, as the Secretary of State may
from time to time determine. ,

- 2. In section ten of the Government of lndla ’
Act, 1858 (21 and 22 Vict. c. 106), the words
“ more than five years” shall be substltuted for
the words * more than ten years.”
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3. Section thirteen of the same Act shall, as-
regards any member appointed after the passing.
of this Act, be read and construed as if the words

one thousand pounds were substituted for the

words one thousand two hundred pounds.

‘4. Section two of the Government of India.

:Act, 1869 (32 and 83 Vict. c. 97),shall, as regards

any appointment made after the passing of this
Act, be read and construed as if the word
“seven were substituted for the word * ten.”

5. The Council of India Act, 1876 (39 Vict. c.
7), and the Council of India Reduction Act, 188%
(52 and 53 Vict. c. 63), are hereby repealed.

6.  This Act may be cited asthe Council ot
India Act, 1907. :

o (xi) The Indian Councils Act, 1909.
“An Act to amend the Indian Councils Acts.
1861 and 1892, and the Government ot India
Act, 1838. [15th May 1909.]

"Be'it enacted by the ng s Most Excellent
Majesty, by and with the advice and consent of the
Lords Spiritual and Temporal, and Commons, in
this present Parliament assembled, and by the
authority of the same, as follows :—

1. (1) The additional members of the Councﬂs
for the' purpose of making laws and regulations
(hereinafter referred to as Legislative Councils)
of the Governor-General and the Governors of
Fort St. George and Bombay, and the members
of the Legislative Councils already constituted, or
which may hereafter be constituted, of the several
Lieutenant-Governors of Provinces, instead of be-
ing all nominated by the Governor, or Lieutenant-
Governor in manner provided by the Indian
Councils- Acts, 1861 and 1892, shallinclude mem-
bers so nominated and also members elected in
accordance with regulations made under this Act,
and references in those Acts. to the members sq
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nominated and their nomination shall be
construed as including references to the members
so elected and their election.

(2) The number of additional members or
members so nominated and elected, the number
of such members required to constltute a quorum,
the term of office of such members and the
manner of filling up casual vacancies occurring
by reason of absence from India, inability to
attend to duty, death, acceptance of office, or
resignation duly accepted or otherwise, shall, in
the case of each such Council, be such as may be
prescribed by regulations made under this Act :

Provided that the aggregate number of mem-
bers so nominated and elected shall not, in the
case of any Legislative Council mentioned in
the first column of the First Schedule to this Act,
exceed the number specified in the second column
of that schedule.

2. (1) The numbers of ordinary members of Constitation
the Councilsof the Governors of Fort Saint 20d. P‘”""
George and Bombay shall be such number not gxe‘:;:‘;,:e
exceeding four as the Secretary of State in Councils of
Council may from time to time direct, of 'whom Governors of
two at least shall be persons who at the ume of Fort Saint”
their appointment have been in the service of g'“g‘ and
the Crown in India for at least twelve years . pombay

(2) If at any meeting of either of such’ Coun-
cils there is an equality r of votes on any question
the Governor or other person presndmg shail have
two votes or the casting vote.

3.(1) It shall be luwful for the Governor- Power to.
General in Council, with the approval of the constitute
Secretary of State in Council, by proclamation, Provincial
to create a Council in the Bengal Division of the g;e:';:{’:‘
Presidency of Fort William for the purpose of "
assisting the Lieutenant-Governor in the “execn-
tive government of the . provmce, and by such

proclamation— - Y
(a) to’ make provision for deterrmmng what

.
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-shall. be the number (not exceedfng four) and
qualifications of the members of the Council; and

(b) to make provision for the appointment of
temporary or acting members of the Council
during the absence of any member from illness or
otherwise, and for the procedure to be adopted
in case -of a difference of opinion between a
Lieutenant-Governor and his Council, and in the
case of equality of votes, and in the case of a
Lieutenant-Governor being obliged to absent him-
self from his Council from indisposition or any
other cause.

(2) It shall be lawful for the Governor-General
in Council, with the like approval, by a like pro-
clamation to create a Councilin any other province
ander a Lieutenant-Governor for the purpose of
assisting the Lieutenant-Governor in the exe-
cutive government of the province: Provided that
before any such proclamation is made a draftthere-
- of shall be laid before each House of Parliament
- for not less than sixty days during the session of
- Parliament, and, if before the expiration ofthat time
 an Address is presented to His Majesty by either
_ House of Parliament against the draft or any part
- thereof, no further proceedings. shall be taken
thereon, without prejudice to the making of any

- new draft. : -

- (3) Where any such proclamation hasbeen
made with respect to any province the Lieute-
nant-Governor may, with the consent of the
Governor-General in Council, from time to time
. make rules and orders for the more convenient
" transaction of business in his Council, and any
order made or act done in accordance with the
rules and orders so made shall be deemed to
' be an act or order of the Lieutenant-Governor in
* Council. ‘ |
~* '(4) Evéry member of any such Council shall be
appointed by the Governor-General,: with the
approval . of his Majesty, . and shall, as such, be a

~
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nber of the Legislative Council of the Lieute-
t-Governor, in addition to the ' members nomi-
:d by the Lieutenant-Governor and elected
er the provisions of this Act.

. The Governor Gzeneral, and the Governor of Appoint
t Saint George and Bombay, and the Lieute- °.fd Vt‘:"
t-Governor of every province respectively shall ¥°"
oint a member of their respective councils

e Vice President thereof,and, for the purpose -
smporarily holding and executing the office of
ernor-General or Governor of Fort Saint

rge or Bombay and of presiding at meetings
‘ouncil in the absense of ‘the Governor-

eral, Governor, or Lieutenant-Governor, the

: President so appointed shall be deemed to

he senior member of Council and the member

iest in rank, and the Indian Coancils Act, 3 & 4w
.+ and sections sixty two and sixty-three. of c, 85
aovernment of India Act, 1833, shall -have

:t accordingly. '

(1) Notwithstanding anything in the Indian Power t
ncils, Act, 1861, the Governor-General in extend |
ncil, the Governors in Council of Fort Saint ?,zssis?:ti
rge and Bombay respectively, and the c°§ncﬂs
tenant-Governor or Lieutenant-Governor in
1cil of every province, shall make rules autho-

g at any meeting of their respective legisla-
councils the discussion of the annual financial
ment of the Governor-General in Council or
.eir respective Local Governments, as the

may be, and of any matter of general public
est, and the asking of questions, under such
itions and restrictions as may be prescribed
e rules applicable to the several councils. -

} Such rules as aforesaid may provide for the -
intment of a member of any such council to
de at any such discussion in the place of the
:rnor-General, Governor, or lieutenant-
:rnor, as the case. may be, and of any Vice
.dent.
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"(3)- Rules under this section, where mac
a Governor in Council, or by a Lieutenant-G«
nor, or-a Lieutenant- Governor in Council, ¢
be subject to the sanction of the Governor- G
ral in Council, and where made by the Gove:
General in Council shall be subject to the s
tion of the Secretary of State in Council,
shall not be subject to alteration or amend
by the Legislative Council of the Gove:
General, Governor, or Lientenant-Governor.

T to 6. The Governor-General in Council

regula- subject to the approval of the Secretary of !
in Council, make regulations as to the condi
under which and manner: in which persons
dent in India may be nominated or electe
members of - the Legislative .Councils of
Governor-General, Governors, and as to
qualifications for being, and for being nomit
or elected, a member of any such council, a
to any other matter for which regulation
authorised to be made under this Act, and
as to the manner in which those regulation
to be carried into effect. Regulations under
section shall not be subject. to alteratio:
amendment by the Legislative Council ol
Governor-General.

;“fngf ‘7. All proclamations, regulations and rules |

etc, under this Act, other than rules made by a Li

e nant- Governor made for the more conve

mment transaction of business in his Council shall b
before both Houses of Parliament as soon as
be after they are made.

- title, 8. (1) This Act may be cited asthe I
:':g&"_“ Councils Act, 1909, and shall be construed
"and  the Indian Councils Acts, 1861 and 1892
1L those Acts, the Indian Councils Act 1869,
33 vict. Indian Councils Act, 1871, the Indian Cot

Act, 1874, the Indian Councxls Act, 1904,
34 Vict. this'Act may be cited together as the 1

Councils Acts, 1861 to 1909,
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This Act shail come into operation on such 37 & 38"
or dates as the Governor-General in Council, ¢ 91.
the approval of the Secretary of State in % Edw.
cil, may appoint, and different dates. may
)pomted for different purposes and “provi-
of this Act and for diffzrent councils, -

\ the date appointed for the - coming - into
ttion of this Act as respects any Legislative
cil, all the nominated members of the Coun- -
en in office shall go out of office, but may, if
'wise qualified, be renominated or. be elected
cordance with the provisions of this Act.

The enactments mentioned in the Second
dule to this Act are hereby repealed to the
it mentioned in  the third column of that

dule..
SCH EDULES

. FIRST SCHEDULE .
vimum Numbers of Nominated and Elected Members
: of Legislative Councils

- A Mazimum
Legislative Council. number.
lative Council of the Governor-General. 60
lative Council of the Governor of Fort
nt George ... . . . 50
lative Council of the Governor of
nbay oen | B0

lative Council ef the Lientenant-Governor
he Bengal division of the Presidency of] -
rt William ... .. 50
lative Countil of the Lieutenant-Governor
'he United Provinces of Agra and Oudh... 50
lative Council of the Lieutenant-Governor
the Provinces of Eastern Bengal and

AM eea . . . 50
lative Council of the Lieutenant-Governor
he Province of the Punjab e 30
lative Council of the Lieutenant-Governor
‘he Province of Burma .o 30

lative Council of the Lieutenant-Governor
iny Province which may hereafter b¢
istitated .ee .ee con ove 30
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SECOND SCHEDULE
Enaclmenis repealed

Session and
chapter.

Short title,

Extgnt of repeal.

24 and 25
Vict,, c. 67.

56 and 56
Vigt., c. 14.

The Indjan
Councils
Act, 1861,

The Indi'én
Councils

(Act, 1892,

In section ten, the words “notless
than six nor more than twelve
in number,”

In section eleven, lhe words ‘fpr
the term of two years from the
date of such nomination.” )

In section fifteen, the words from
“and the power of making laws
and regulations” to * shall be
present.”

In section twenty-nine, the words
“not less than four nor more
than eight in nomber.”

In section thirty, the words *f o:
the term of two years from the
date of such nomination”

In section thirty-four, the words
from “znd power of making
laws and regalations.” to “shall
be present.”

In section forty-five, the words
from *and the power of making
laws and regulations” to “shall
be present.”

Sections one and two,

In section four, the words *‘ap
pointed under the said Actor
this Act” and paragraph (2).
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: Constitution of the Indian Legislatures

(i) The Regnulations

t exercise of the power conferred by section 6
he Indian Councils Act, 1909, (9th Edw..7 ch.
the Governor-General in Council has, with the
roval of the Secretary of State in Council,
e Regulations for the nomination and election
wdditional Members of the Legislative Council
the Governor-General of India and of the
vincial Legislative Councils. ‘

he following are the Regulations relating to’
Imperial Legislative Council :— '

The Additional Members of the Legislative Numbe
incil of the Governor-General shall - ordinarily Membt
sixty in number and shall consist of—

w—Members elected by the classes speciﬁed
Regulation II, who shall not be less than
:nty-Ave in number; and

—Members nominated by the Goverror-
neral, who shall not exceed thirty-five in
nber, and of whom— :

a) not more than twenty-eight may be
cials, and “

5 three shall be non-official persons to be
:cted— _ ‘
i) one from the Indian commercial community,
ii) one from the Muhammadan community in
Punjab, and o
iii) one from the landholders in the Punjab:
’rovided that it shall not be lawful for
- Governor-General to nominate so many

t
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non-official persons under these Regulations
the majority of all the members of the Cot
shall be non-officials.

d I1. The twenty-five elected members spec
€S in Regulation I shall be elected as foll
namely :—

(i) By the non-official Additional
Members of the Council of
the Governor of Fort St.
George ... e "vee 2Meml

(n) By the non-official Additional
. Members of the Council of
the Governor of Bombay ... 2 "

(m) By the non-official Members
-of the Council of the Lneu-
tenant-Governor of Bengal. . "

(iv) By the non-official Members

of the Council of the Lieute-

~ nant-Governor of the United
Provinces of Agra and Oudh. 2 .

{v) By the non-official Members

of the Council of the Lieute-
nint-Governor of the Punjab,/1

(vi) By the non-official Members
of the Council of the Lieute-
nant-Governor of Eastern
Bengal and Assam R | ,

(vii) By the non-official Members of
the Council of the Lieute-

- nant-Governor of Burma ... 1 '
(vm) By the District Councils and
Municipal Committees in the

* Central Provinces P | s
(ix) By Landholders in the PreS1-
dency of Fort St. George ... )

~ {x) By Landholders in the Pres:-
- dency of Bombay el
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(xi):- By Landholders in Bengal ...1 =,

(xii) By Landholders in the United
Provinces of Agra and Oudh1 - -,

(xiii) By Landholders in Eastern

Bengal and Assam = ... 1 .
(xiv) By the Landholders in the
Central Provinces . | "

(xv) By the Muhammadan commu-
nity . in the Presidency of
Fort St. George el

(xvi) By the Muhammadan commu-
nity in the Presidency of

Bombay ... . U R
(xvii) By the Muhammadan commu-
nity in Bengal . ... ceee 1 -

(xviii) By the Muhammadan commu-
nity in the United Provinces .
of Agra and Oudh L b

(xix) By the Muhammadan commu-
. nity in Eastern -Bengal and.

Assam ... vee .
(xx) By the Bengal Chamber of

Commerce .es vee 1 ".
(xxx) By the Bombay Chamber of

‘Commerce . ... “eee 1 "

Provided that in the case of the second, fourth
and succeeding alternate elections by the classes
specified in sub-heads (xii) and (xiii), a2 second
member chall be elected by the - Muhummadan
members of each of the said classes.

ExPlanation.—The expression * alternate elec- -
tions" shall not be deemed to. include elections
to fill casual vacancies. ) ,

III. The election of the members spemﬁea i Electorates
Regulation II shall be effected by the electorates 2nd clectorar
and in accordance with the procedures respect- p'°°°d‘"°s o
ively prescnbed in the schedules to .these et
Regulations.
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IV.. No person shall be eligible for electio
a member of the Council if such person—

(a) is not a British subject, or

(b) is a female, or .

(c) has been adjudged by a competent
Court to be of unsound mind, or

(4) is under twenty-five years of age, or

(¢) is an uncertificated bankrupt or anu
charged insolvent, or

(/) has been dismissed from the Govern
service,or - ‘

(¢) has been sentenced by a Criminal Cot
imprisonment” for an offence punishable
imprisonment for a term exceeding six mont
to transportation,or has been ordered to find :
ity for good behaviour under the Code of Crn
Procedure, such sentence or order not h:
subsequently been reversed or remitted, o
offender pardoned, or

(h) has been debarred from practising
legal practitioner by order of any comp:
authority, or - IR -

({) has been declared by the Governor-Ge
in Council to be of such reputation and
cedents that his election would, in the opini
the Governor-General in Council, be contra
the public interest :

Provided that in cases (f), (8), (k) and (;
disqualification may be removed by an ord
the Governor-General in Council in this beh

V. No person shall be eligible for ele

ndidates under any sub-head of Regulation II unle

1alifica-
of
s

possesses the qualifications prescribed for ¢
dates in the Schedule regulating elections u
that sub-head.

VI. No person shall be qualified to vote al
election held under these Regulations if
person—

(a) is a female, or
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(b) isa mmor, or

(c) has been adjudged by a competent Clvd
Court to be of unsound mind. e
VI1I. Every person, who is elected or nomina- Oath of_.bﬁ'c;
ted under these’ Regulations to be a Memberof . .~ .
Council, shall before taking his seat make, at a
meetmg of the Council, an oath or affirmation
of his allegiance to the Crown, in the followmg
form, namely :— : -

I. A. B, having been ———— dected _ an  additional

nominated

Member of the Legislative Council of the
Governor-General, do solemnly swear (o7
affirm) that I will be faithful and bear true
allegiance to His Majesty the King-Em-
peror of India, His heirs andsuccessors,
and that I will faxthfully discharge the duty
of the office upon which I am about to
enter. . :

VIIIL. (1) If any person,—

(a) not being eligible for electlon, is elected Power to de-
under these Regulations, or, clare seats -

(b) having been elected or nominated, subse- vacant ..
quently becomes subject to any of the disabilities
stated in clause (¢), (¢), (f}, (g) or (k) of Regulation
1V, or fails to make the oath or affirmation pre-
"scribed by Regulation VII within such time as the
Governor-General in Council considers reason-
able,

the Governor-General shall, by notification in
the Gazette of India, declare his election or no-
mination to be void or his seat to be vacant.

(2) When any such declaration is made the
Governor-General shall, by notification as afore-
said, call upon the electorate concerned to elect
another person within such time as may be pre-
scribed by such notification, or shall nominate
another person, as the case may be.

(3) 1f any person elected at .such fresh election
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is not eligible for election, the Governor-General
may nominate any person who is eligible forelec-
tion by the electorate concerned. .

f - 1X. (1) If any person-is elected by more than
one electorate,he shall, by notice in writing sign-
ed by him and delivered to the Secretary to the
Government of India in the Legislative Depart-
ment within seven days from the date on the
publication of the result of such elections in the
Gazette of India, choose, or in his default the
Governor-General shall declare, for which of
these electorates he shall serve, and the choice
or declaration shall be conclusive.

(2) . When any such choice or declaration has.
been made, the votes recorded for such person
inany electorate for which he is not to serve shall
be deemed not to have been given, and the can-
didate, if any, who, except for the said votes,
would have been declared elected for such elec-
torate, shall be deemed to have been duly elected
for the same. ' '

X. (1) Save as provided in clause (2) and

- subject to the provisions of Regulation XVIII,

the term of office of an Additional Member shall
be three years from the date of his election or
nomination, on the case may be:

Provided that official members and members
nominated as being persons who have expert
knowledge of subjects connected with proposed
or pending legislation shall hold office for three
years or such shorter period as the Governor-
General may at the time of nomination determine.

(3) A member elected or nominated to fill a
casual vacancy occurring by reason of absence
from India, inability to attend to duty, death, ac-
ceptance of office or resignation duly accepted, or
otherwise, or a member nominated on failure of
an electorate to elect an eligible person, shal
hold office . so long as the .member whose dlace
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he fills would have been entitled to hold ofﬁce 1f
the vacancy had not occurred.. ;

XI. (1) When a vacancy occurs in the case of
a Member who represents any interest specified in
Regulation II, or at any time within three months.
of the date when such a vacancy will occur in
the ordinary course of events, the Governot-
General shall, by notification as aforesaid,  call
upon the electorate concerned to elect a person
for the purpose of filling the vacancy within such.
time as may be prescribed by such notification.

(2) When a vacancy occurs.in the case of a
nominated Member, the Governor-General may
nominate any person to the vacancy :

Provided that when a casual vacancy occurs—

(@) in the case of an elected Member, the
election shall always be made by the same elec-
torate as that which elected the Member whose
place is to be filled and shall be subject to the
same conditions in respect of eligibility of candi-
dates for nomination as those which governed
the election of such Member, and

(b) in the case of a Member nommated -as
representing any class specified in Regulation I,
sub-head B, clause (b), the person nommated
shall be selected from the same class. - ‘

XIL If within the time prescnbed by a noti~
fication issued under Regulation VIII, clause (2) or
Regulation XI, clause (1), the electorate concerned.
fails to elect, the Governor-General may nominate:
at his dlscretlon any person.who is eligible for
election by such electorate.

XIIL The power of making laws and regulations.
or of transacting other business vested in the
Legislative Council of the Governor-General shall
be exercised only at meetings at which.—

. (a) the Governor-General, or ..

- (b) the *President nominated by the Govern*o‘rv
6
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-General in Council under. sectxon 6 of the Indlan
Councils Act, 1861, or

f (¢) the Vice-President appointed by the Gover-
nor-General under section 4 of the Indian Coun-
.cils Act, 1909, or,

(d) in the case of the dlSCUSSlOI’lS referred to in
'section 5 of  the Indian Councils Act, 1909, a
Member appointed to preside in pursuance of a
rule made under that section,

and fifteen or more Membets of the Councxl
-of whom eight at least shall be Addxtnoml Mem.
bers are. present. - '

XIV. (1) No election shall be valid if any
-<corrupt practice is committed in connection
"therewith by the candidate elected. :

(2) A person shall be deemed to commit a
-corrupt practice within the meaning of these
Regulations—

(i) who, with a view to mducma any voter to
give or to 'refrain from giving a vote in favour of
-any candidate, offers or gives any money or valu-
able consideration, or holds out any promise of
-individual profit or holds out any threat of injury
to any person, or

(ii) who gives, procures or abets the. giving
-of a vote in the name of a voter who is not the
person giving such vote. o

‘And a corrupt practice shall be deemed to be
-committed by a candidate,if itis committed with
his knowledge and consent, or by a person who
is acting under the general or special authority of
such candidate with reference to the election.

- Explanation. —AY promise of individual profit’
-includes a promise for the benefit of the person
himself, or of any one in whom he is interested.

XV. No election shall be invailid by reason of
-a non-compliance with the rules contained in the
Schedules to these Regulations, or-any :-mistake
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in the use of forms annexed thereto, if it appears
that  the election was conducted in accordance
with the principles laid down in such rules and
that such non-compliance or mistake did not

affect the result of the election. o

XVI. (1) If the validity of any election is brough
in question by any person qualified either to be
" -elected or to vote at such election on the ground

of the improger rejection or reception of a nomi-
nation or of a vote, or of any corrupt practice in
conneciion with such election, or for any other
_cause, such person may, at any time within fifteen
days from the date of the publication of the result
of such election in the Gazetle of India, apply to
the Governor-General in Council to set aside such
€lection. o S
" (2) The Governor-General in Council shall,
after such inquiry (if any) ashe may consider
necessary, declare, by notification as aforesaid,
whether the candidate whose election is ques-
tioned or any or what other person was duly
elected, or whether the election was void. -

{3) 1If the election is declared void, the Gover-
nor-General shall, by notification as aforesaid,
call upon the electorate concerned to elect another
person within such time as may be prescribed by
such notification. - v
- (4) If within the time so prescribed the ‘elecy
torate fails to elect, the Governor-General ma-’
nominate any person who is eligible for election
by such electorate. S o

XVII. The decision of the Governor-General
in Council on any question that may arise as to -
the intention, construction or application of these .
Regulations shall be final. )

. XVIII. (1) As soon as convenienfly ‘may be
after these Regulations come into force, a Coun-
cil shall be constituted in accordance with their

provisions.
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t (2) For this purpose - the Governor-General
shall, by notification as aforesaid, call. upon the
electorates referred to in Regulation II1 to pro-
ceed to elect Members in accordance with these
Regulations within such time as may be prescrib-
ed.by such notification.

(3) If within the time so prescribed any such
class fails to elect, the Governor-General may
nominate at his discretion for a period not
exceeding six months any person who is eligible
for election by such class.

" [The Regulations framed by the Governor-
General in Council for the nomination and elec-
tion of Additional Members for the Provincial.
Legislatures are similar. Regulations I and II,,
prescribe the strength of the Councils and the
proportion of elected to nominated Members.
The proviso to Regulation I does not provide for
an official majority in the Councils as in the case
of the Imperial Legislature, but for a non-official
majority in the following terms: *Provided thatit
shall not be lawful for the Governor or Lieute-
nant-Governor, as the case may be to nominate so
many, officials under these regulations that the
majority of all the Members of the Council
shall be officials.” As in the case of the Imperial
Legislative Council, it is provided by Regulations
II and IIl'in each of the Provincial Regulations
that the elected Members specifiedin Regulation 1
shall be elected by the electorates specified, in
accordance with the procedures respectively pres-
cribed in the schedules to the Regulations. The
schedules and the electorates for the election of
Members to all the Councils, Imperial and Pro-
vincial, are summarised in full in the next section.
The rest of the Regulations IV—XII, XIV—XVIII
are identical in terms with those made for the
Imperial Legislature, reproduced above, with the
substitution of the words, * Governor’ or' Lieute-
nant Governor’, for the words ¢ Governor-General’
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and of *Governor-in-Council’ fer ‘Governor-
General in Council’ as the case may be. i

In the case of nominations to the Provintial
Legislatures, it is provided inthe Regulations
that Members to the Provincial Legislative Coun-
cils of Bengal, the United Provinces ot Agra and
Oudh, Eastern Bengal and Assam and Burma
should be nominated by the respective Lieute;
nant-Governors with the sanction of the Governor-
General. No sanction is required in the case of
nominations made to their Legislativer Councils
by the Governors of Madras and Bombay.

In the Regulation corresponding to Regulation
XIII of those relating to the Imperial Council
fixing the quorum for Legislative Meetings, in
the Regulations of each Province, the quorum
has been fixed as follows :(—

Excluding the President, 10 or more Members
in the Legislative Councils of Madras, Bombay,
Bengal, United Provinces of Agra and Oudh and
Eastern Bengal and Assam, and 8 or more Members
in that of the Punjab and 6 in that of Burma.

(i) The Imperial Liegislative Council. =
The following is the constitution of the Impe-
rial Legislative Council as approved by the
Secretary of State for India in Council:—
A.—Ex-officio Members eee 7
B.—Officials representing Provinces . e 8
C.—Nominated Members not more than 20
to be officials, while 3 must represent res-:
pectively the landholders of the Punjab, the.
Muhammnadans of the Punjab and Indian
Commerce. .. 28
D.—Elected Members (25):—
(1) by the Provincial Legislative Councils and
the Central Provinces .. 12
{2) by the landholders of Madras, Bombay,
Bengal, Eastern Bengal and Assam, the
United Provinces and the Central Provinces &
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{3) by the Muhammadans of Madras, Bombay, .
{ Bengal, Eastern Bengal and Assam and the -

United Provinces - : e B
.4 by the Chambers of Commerce, Calcutta
. and Bombay e 2

—
-

' ‘ ToraL ... }7 -
or,including His Excellency the Viceroy ... 68

» The twenty-five elected Members the Imperial
Legislative Council are elected as follows ;—

L. Terrilorial Eleclorales (12) =

" i. In Madras, Bombay, Bengal and the United
Provinces of Agra and Oudh the non-official Mem-
bers of the Provincial Legislative Councils elect
two Members each for the Viceroy’s Council and
have cumulative vote, so as to afford an opportu-
nity to astrong minority to secure one of the
seats. : : )

ii. In the Punjab, Eastern Bengal, Assam and
Burma, the non-official Members of the Provincial
Legislative Councils elect one Member each to
the Viceroy’s Council.

[Any person not ineligible for election under
the Regulations and havinga place of residence
within the Province concerned and such practi-
cal connection with that Province as qualifies him
to represent it may be nominated for election in
the above two cases].

iii. In the Central Provinces the votes of
twenty-two delegates from the District Councils
and twenty-eight delegates from Municipal Com-
mittees elect one Member. .

[Any person not ineligible for election under the
Regulations who has a place of residence in the.
Central Provinces and either is a member or has
served at least three years as a member of any:
such District Council or Municipal Committee may
be nominated as a_candidate for election].
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II. Landholders (6)

~ (i)} The landholders who elect an Addltlonal'
Membcr in Madras must

(a) possess an annual income, calculated ac-
cording to certain rules, of not less than fifteen
thousand rupees from land situated “within the
Presidency; or

. (b} receive from Government a mahkhana :
allowance the annual amount of which 15 not less
than hfteen thousand rupees.

(ii) The landholders who elect a, ‘Member in.
Bombay must be

(a) ‘Jagirdhars and Zermndats of Smd
() Sardars of Gujerat and
(c) Sardars of the Deccan.

"The Jaglrdars and Zemindars of Sind elect one
Member in the first year, the third year and so.on,

(i1i) The landholders whovote in Beugal must
be those who

{a) pay land-revenue or road and publzc works.
cesses as follows :(—

(1) In the case of the Presidency, -Burdwan
and Orissa Divisions forming one- group,’land-
revenue amounting to not less than twenty-five
thousand rupees, orroad and public works cesses
amounting to not less than five thousand rupees
per annum, and.

(2:° In the case of the Patna, Tirhut, BhagaL
pore and Chota Nagpur Divisions fcrmmg another
group, land-revenue amounting to not less than
fifteen thousand rupess orroad and public works
cesses amounting to not less than three .thousand |
seven hundred and fifty rupees per annum, or -

{ (b) hold titles conferred or recognised by the
Government not lower in rank than thatofa

Ra]a or Nawab. .
. (iv}' In the United Provinces for the electmn “
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of a Member by landholders of Agra and Oudh
ithe election is - made by the British Indian
f Association of Qudh at an’extrao dinary general

meeting and members qualified to vote in
‘the Agra Province must

(@) own in that province land in respect of
which land revenue amounting to not less than
'ten thousand rupees per annum is payable ; or

' (b) ownin that province land free of land
tevenue, if the land revenue nominally assessed
-on such land in order to determine the amount
of rates payable in respect of the same, either
‘taken by itself or in addition to-land revenue
payable in respect " of other land by such owners
amounts to not less than ten thousand rupees per
annum ; or '

() hold the title of Maharaja, Rajah or

Nawab conferred or recognised by the Govern-
ment-;
(d) "hold the title of Ra]war, .Rai Bahadur,
Rao Bahadur, Rai, Mirza, Khan Bahadur Chaudhri
or Diwan, if hereditary and recognised by the
‘Government.

(v) In Eastern Bengal and Assam landholders
‘who vote must -

-(a) hold in their own rlght as propnetors
W1thm the Province one or more estates or
'shares of estatesinrespect of which land revenue
amounting not less than five thousand rupees or
.cess amounting to not less than twelve hundred
and fifty rupees is payable per anoum ; or,

(b) hold titles conferred or recoomsed by the
Government not lower in rank than that of Raja
-or Nawab.

(viy The landholders in Central Provinces
‘who vote for the election  of an addltlonal
‘Member shall be those .

(a) whose land is assessed to land revenue at
mot less than five thousand rupees per annum; or
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(b)- whose names are entered in the Durbar list
prepared under the authority of the Local Go-
vernment ; or

(¢) who hold the office of Honorary Magistrate
111. The Muhammadan Communily (5) :—

(i) The Muhammadansin Madras who vote for
an additional Member must be those who

fa) are landholders possessing an annual in-
.come from land situated within the Presidency
of Fort St. George of not less than three thousand
rupees ; or

(b) payon their own account income-tax on
an income of not less than six thousand rupees;
or

(c) are members of the Legislative Council of
the Governor of Fort St. George ; or

(d) are Ordinary or Honorary Fellows of the
University of Madras ; or

_ (¢) are holders of any title conferred or
recognised by the Government, or are members of
the order of the Star of India or the Indian
Empire or holders of the Kaisar-i-Hind Medal; or

(f) arein receipt of pensions for service as
-Gazetted or CommissionedOfficers of Government

(ii) The Member to be elected in Bombay for
Muhammadan Community is elected by the
Muhammadan non-officials on the Provincial
Council. S

(iii) The Muhammadans who vote for a
Member in Bengal must be those who :

(a) are members of the Legislative Council of
the Lieutenant-Governor of Bengal ; or

(b) holders of any title conferred or recognised
by the Government, or are members of . the
Order of the Star of Indla or of the Order of the
Indian Empire or holders of the Kaiser-i- Hmd

Medal or
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. (¢) .areOrdinary or Honarary Fellows of the
Umversnty of Calcutta ; or : _ '

(d) own land in respect of which land revenue
amounting to not less than seven hundred and
fifty rupees is payable per annum ; or

(¢) own land in respect of which road and
public works cesses amounting to not less than
one hundred and eighty-seven rupees, eight
annas, are payable per annum to Government
either dxrectly or through a supenor landlord :
or-

(f) pay on their own account income-tax on
an income of not less than six thousand rupees
.per-annum ; or :

(g) are in respect of pensions for service as
‘Gazettedor Comrmssmned Ofﬁcers of the Govem-
ment.

““(iv) The Muhammadans who vote in the United
Provinces for an additional Member must

'(a) own land in respect of which land revenue
amountmg to not less than' ten thousand rupeesis
payable per annum, or

~(b) own land free of land revenue, if the land
revenue nominally assessed on such land in order
to determine the amonnt of rates payable in
respect of the same either taken by itself or in
addition to land revenue payable in respect of
other land ay such owners, amounts to not less
than ten thousand rupees per annum, or

~ (¢) pay on their own account’income-tax on
an income of not less than -ten thousand rupees
yper annum, or

(d) are Members of the Leglslatlve Council of
rthe, United Provinces of Agra and Oudh, or

(c) are Ordinary or Honorary Fellows oi the
Umveruty of Allahabad; or- -

' (f) - are- trustees of the Mahomedan Ang10o
Oriental College, Aligarh; or
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(¢) are holders of any title conferred or re--
cognised by the Government or are members.
of the Order of the Star of India or the Order of
the Indian Empire, or holders of the Kaxser-l—
Hind Medal;or ‘ A :

(k) areinreceipt of pension for service ‘as-
Gazetted or Commissioned Officers of the Govem-.
ment ; or

(i) are Assistant Collectors, Honorary Magls-
trates or Honorary Munsiffs.

(v) The Muhammadans who vote for a member-
in Eastern Bengal and Assam must be those who-

(a) hold a title recognised or copferred by the-
Government of India or are members of the
Order of the Star of India, or of the Order of the:
Indian Empire, or are holders of the Kaiser-i-
Hind Medal ; or

(b Honorary or Ordinary Fellows ~of the-
Umversxty of Calcutta ; or

(c) hold in their own right as propuetors or
permanent tenure-holders, one or more estates or
shares of estates or one or more tenures held
direct from the zamidars or shares of such tenures.
in respect of which land revenue amounting tonot
less than seven hundred and fifty rupees or cess-
amounting to not Isss than one hundred and
eighty-seven rupees and eight annas is payable-
annually ; or

(d)- have during the financial year immediately-
preceding the commencement of the election in-
dividually paid income-tax in respect of an
annual income of not less than six thousand'
rupees; or

" (¢} are in receipt of pensions for service as.
Gazetted or Commissioned Otficers of Govern-
ment.

[1t is provided that no elector shall have more-
than one vote though he may possess more than:
one of the qualifications described above].
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v+ +IV. The Chambers of Commerce (2) : ;
= One Member . is elected by the members of
.each of the Chambers of Commerce of Bengal and
Bembay.in such manner asa Commissioner for
the Port of Calcutta or Trustee for the .Port of
Bombay is for the time being elected by the
‘members of the respective Chambers.

[Any person not ineligible for election under
the Regulations and whose name is on the elect-
oral roll or who isa member of the Chamber as
the case may be, is eligible for nomination or elec-
.txon as case may be in the case of I1, 111 and IV].

(m) The Provincial Legislative Councils
: MADRAS. _
The following is the constitution of the 'Legis-
lative Council of the Governor of Fort St. George
as approved by the Secretary of State for India:—

Ex-officio Members of the Executive Council 2
Advocate-General ... oo e 1
Additional:—
.A—Nominated Members, not more than 16

to be officialsand one to be a represent-

: ative of Indian Commerce ... e 23
‘B—Nominated experts who may be either
- officials or non-officials... e 2
‘C—Elected Members (19).
_ (i) by the Corporation of Madras e 1

(i1) ,, Municipalities and District and
Taluk Boards cen T een
(m) » the University of Madras ...
(iv) ,, Zemindars ... oo '
(v) ,, the Land-holders other than Zemmdars
(vi) ,, the Mahammadan Community ...
(vii) ,, the Madras Chamber of Commerce.
+{viii) ,, the Madras Trades Association ...
(ix) ,, the Planting Community ...

Total ... 47

o P ped DD DO DO M OO

——

or including the Govetnor ... 48
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+ 1. OFf the eight Members to be elected by -
Municipalities and District and Taluk Boards, it.
is provided in Schedule III of the Madras Regula..
tions that one shall be elected for each of the
following groups of districts by the Municipal
Councils and District and Taluk. Boards.
therein.: : c

(1) Ganjam and Vizagapatam;
(2) Godaveri, Kistna and Guntur ;
(3) Nellore, Chingleput and North Arcot;
"(4) Cuddapah, Kurnool, Bellary and Ananta-
pur’; ‘ '
(5) Salem, Coimbatore and the Nilgiris; -
(6) South Canara and Malabar (including
' Anjengo and Tangasseri);
(7) Tanjore, South Arcot and Trichinopoly;
(8) Madura and Tinnevelly. =~ =~ 1

II. Of the two Members to be elected by
Zemindars, it is provided that one shall be
" elected for each of the following groups of-
districts :— '

Group (1)—Ganjam, Vizagapatam, Godaveri-
- Kistna, Guntur, Nellore, North Arcot, Cuddapah,.
. Kurnool, Bellary and Anantapur. ’

Group (2,—Madras, Chingleput, Salem, Coim-.
~ batore, South Canara, Malabar {including Anjen-
- go and Tangasseri), the Nilgiris,. Scuth Arcot,
- Tanjore, Trichinopoly, Madura and Tinnevelly.
III. Of the two Members to be elected by
- landholders other-than Zemindars, it is provid--
ed that one shall-be elected for each of the
groups of districts divided as for election by
Zemindars mentioned above. .

. IV. Of the two Members to be elected by

the Muhammadan community, it is provided that
" one shall be elected for each of the following
groups of districts :—

Group (1)—Ganjam, Vizagapatam, Godaveri,.
- Kistna, Guntur, Nellore, Madras, Chingleput



“XCiV. APPENDIX

North-Arcot, Cuddapah, Kurnool, Bellary and
Anantapur. ’ ' :
. Group (2)—Salem, Coimbatorz, South Canara,
Malabar (including Anjengo and - Tangasseri),
-the Nilgiris, South Arcot, Tanjore, Trichinopoly,
Madura, and Tinnsvelly. : '

V. For the election of one Member to
.yepresent the Planting Community, it is
provided that each Plauters’ Association,
-affiliated to the United Planters’ Association of
Southern India,shall; at a meeting, elect one candi-
-date for election to the Madras Legislative
Council. The Secretary to the United Planters’
-Association of Southern Indi3, on receiving the
.reports from the Secretaries of affiliated Associa-
tions about the result of the -voting, should give
ito the vote of each of the affiliated Associations
the value assigned to it by the rules framed by
the United Planters’ Association of Southern
India to regulate voting at general meetings of
that body and should determine which candidate
has received the largest number of votes as so
valued. ' In the case of an equality of votes, the
-Chairman, or the Vice Chairman as the case may
be,'shall have a costing vote. '

B ' BOMBAY.
The following is the constitution of the Legislae
«tive Council of the Governor ot Bombay:— :
- Ex-officio Members of Executive

COunCil " LXY ] sem XY 1
Advocate'General YY) ese ave 2
Additional :(— o
A—Nominated Members, not more than

14 to be officials .eo oo 21
B—Nominated experts who may be

either officials or non-officials ... 2

‘C—Elected Members (21) :—
(i) by the Municipal Corporation of ,
city of Bombay ore oee 1
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- (ii) by the University of Bombay = ... "> "1

(iii) ,, the Sardars of the Deccan = ... "1

© (iv) 4 the Sardars of Gujarat.. ' "1

i (v) , the Jagirdars and Zemmdars of Smd 1

(vi) ,, the Municipalities 4

(vii) ,, the District Local Boards 4

qviii) ,, the Muhammadan Community... 4

- (ix) ,, the Indian Commercial Commumty . |

(x) ,, the Bombay Chamber of Commerce. 1

(xi, ,, the Karachi Chamber of Commerce. 1

{xii) ,, the Millowners’ Association of

-Bombay and the Millowners’ Associa-

tion of Ahmedabad altemately 1

Total ) 47

Or, including the Governor ees, 48

I. Of the four Mémbers to be elected by the
Municipalities and four by District Local Boards,
it is provided that one shall be elected by each
of the following groups of Mumc1pa11t1es or
District Local Boards :— .

The Municipalities ot the Southern, Nor- _
thern, Central and Sind Divisions each one 4

The District Local Boards of the Southern
Northern, Centraland Slnd Dnlsxons,
edCh one ... - .es : T see 4

II. Four Members are to be elected by the
Muhammadan Community for each of the South-
ern, Northern, Central Divisions and the City of
Bombay. '

I11. The Members to represent the Indian
‘Commercial Community are to be elected by
twenty delegates of the Indian Merchants’
Chamber and the Bombay Native "Piecegoods
Merchants’ Association. Each of the above
bodies elects ten delegates who are to send theu-
votes to the Returning Officer.

* [Any person not ineligible for election under
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the Regulations, who'is or has been a member of
one of the above bodies for at least one year at
the date of the meeting at which delegates .are
elected by that body, may be nominatedasa
candidate for election].

BENGAL.,

The following is the constitution of the Legis-
lative Council of the Liecutenant-Governor of
Bengal :— .

A—Nominated Members, not more than 17

to be officials and one to be representative
of the Planting Community and one of

Indian Commerce ... o -

B—Nominated experts who may be either
officials or non-officials e 2

' C—Elected Members (26) :—

i. by the Corporation of Calcutta e 1
" ii. ,, the University of Calcutta R |
iii. ,, the Municipal Commissioners e .6
iv. ,, the District Boards .. 6
v. ,, the Landholders ey e 5
vi. ,, the Muhammadan Community SRR |
vii. ,, the Bengal Chamber of Commerce. 2
viii. ,, the Calcutta Trades Association ... 1

|

Total ... 50

Or including the Licutenant-Governor ... 51

" I. Of the six Members to be elected by Muni-
cipal Commissioners, it is provided that

(a) One shall be elected by the Municipal
Commissioners of each of the following five
divisions, pamely, the Presidency, Burdwan,
Patna, Tirhut and Bhagalpur ; and -

=,(8). Ope: shall be . elected alternately by the
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Municipal Commissioners of the Chota ~ Nagpur
and Orissa Divisions, the former Commissioners-
having the first right of election. ' :

The Municipal Commissioners who take part in
elections, should represent the Municipalities.
notified by the Local Government in the local
Gazette as having a local income amounting to-
not less than Rs. 5,000 per annum, the words
* locul income’ being defined as the total income
of a Municipality excluding the opening balance
of the Municipal Fund, grants and contributions,
and receipts under the Account Heads, * Extra-
ordinary ” and * Debt.” ' B

II. Of the six Members to be elected by the
District Boards, it is provided that the District.
Boards of each of the Presidency, Burdwan,
Patna, Tirhut and Bhagalpur Divisions shall elect
one member ; the District Boards of the Chota
Nagpur and Orissa Divisions, electing each one
Member alternately, the latter Boards having the
first right of election.

II1. Of the five Members to be elected by the
landholders, it is provided that two Members
shall be elected by the landholders of the Presi-
dency and Burdwan Divisions forming one group,
two by the landholders of the Patna, Tirhut
and Bhagalpur Divisions forming one group and
one by the landholders of the Orissa and Chota
Nagpur Divisions forming one group. ‘

IV. Of the four Members to be_elected by the
Muhammadan Community, two Members shall be
elected tor each of the following electoral

areas — ,
(1) The Presidency, Burdwan and Orissa
Divisions : :
(2) The Patna, Tirhut, Bhagalpur and Chota
Nagpur Divisions. ‘
7
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THE UNITED PROVINCES

- The constitution of the Legislative Council of
the Lieutenant Governor of the United. Provinces
of Agra and Oudh is as follows : —

- A—Nominated Members not more than 20
to be officials, and one to be a repre-

scntatwe of Indian Commerce . 26
B!~—~Nominated experts who may be either
- officials or non-officials... e B
Elected Members (20):—
(1) by the Allahabad University ws 1

(u) yy thelarge Municipalities in rotation. 4

(i) ,, the District Boards and smal]er
- Municipalities ... e eee .8

{iv) , the Landholders aus e, B
(v) ,, the Muhammadan Community ... 4

~ (vi) ,, the Upper India Chamber of Com-
merce ... = e 1

Total ... 48

Or, including the Lieutenant-Governor ... 49

I. The four Members to be elected by the large
Municipalities are to be elected alternately by the
four Maunicipal Boards forming each of the
following groups:—

Group (1)—the Municipal Boards of Meerut,
Agra, Allahabad and Lucknow; aud

Group (2)—the Municipal Byards of Hare:ll_r;ar
Cawnpore, Benares and Fyzabad.

I1. Of the eight Members to be elected by the
District Boards and smaller Municipalities, it is
provided that one Member shall be elected for
each of the Meerut, Agra, Rohilkhand, Allaha-
bad, Benares, Gorakhpur, Lucknow and Fyzabad
Divisions.
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III. The Members to be elected by the land-
holders are to be elected, one by landholders of
the Province of Agraand the other by landholders
of the Province of Oudh.

IV. The four Members to be elected f01 the
Muhammadan community are to be elected for
each of the following four groups:

(1) the Meerut and Agra Divisions;
(2) the Rohilkhand and Kumann Divisions;
(3) the Lucknow and Fyzabad Divisions; and
(4) the Allahabad, Benares and Gorakhpur
Divisions. S
EASTERN BENGAL AND ASSAM

The following is the constitution of the Legis-
lative Council of the Lieutenant-Gcvernor of
Eastern Bengal and Assam :—

A—Nominated Members not more than 17 to
be officials, and one to be a representative

of Indian Commerce ... e 22
B—Nominated experts who may be either
officials or non-officials e 2

C—Elected Members (18) :—

(i) by the Municipal Commissioners e 3
(ii) ,, the District and Local Boards e D
(iii) ,, the Land-holders oo e 2
{iv) ,, the Muhammadan Community ... 4
(v) , the Teainterest... v 2
{vi) ,, the Jute interest... ST |
{vii) ,, the Commissoners of the Port

of Chittagong |

Total ... 42

Or including the Lieutenant-Governor ... 43

I. It is provided that, for the purpose of
electing three Members by the Municipal Commis-
sioners, the Municipalities, possessing an annual
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mcome of not less than Rs. 5 ,009, shall be formed
in the following four Groups —

‘Group (1}—The Municipalities in the Dacca'
Division ; ‘

Group (2)—The Municipalities in the Rajshahi
Division ;

Group (3)—The Municipalities in the Chitta-’
gong and Surma Valley Divisions; and

Group (4)—The '\/Iumcxpahtxes in the Assam
Valley, Divisions.

The Commlssmners in groups (l) and (2) are to
elect each one Member. The Commissioners in
group (3) and (4) are to elect the third Member
altemately

IL The five Members to be elected by the Dis-:
trict and Local Boards are to be elected one each
by the District Boards of each Division of the
Province. [The term ‘District Board’, includes
a Local Board in the District of the Surma valley
and Assam valley Divisions.]

I11. The two Members to be elected by the
Land-holders are to be elected one by land-
holders of the Dacca and the Rajshahi Divisions
alternately and the other by the land-holders of
the Chittagong and the Surma Valley and Hil}
Districts (excluding the Hill Districts) Divisions.
alternately.

- But the landholders of the Dacca and Chitta-
gong Divisions respectively areto have the
first right of election. The District of Goalpara
is deemed to be included in the Surma Valley
and Hill Districts Division.

- IV. Of the four Members to be elected for the
Muhammadan Community it is provided that one
Member shall be elected for each of the follow-
ing Divisions:— :

(1) The Dacca Division ;
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{2) The Chittagong Division (ex\.ludmg the
Chittagong Hili Tracts) ;and - -~
(8} the Rajshahi Division; . L f
. and one Member shall be ilternately
elected for .
.(4) the Surma Valley and Hill Districts Divi-
sion {excluding the Hill Tracts);
(6) the Assam Valley Division (excluding the
Garo Hill Districts).
It is also provided that the Surma Valley and
Hill Districts Division shall have the ﬁrst right
of elect:on

" V. 'The two Members of thc Tea Interest are
to be elected by the Assam Branch of the Indian
Tea Association, the Surma Valley Branch of the
Indian Tea Association and the Duars’ Planters’
Association.

The first branch has four votes, the secoud
four and the Duars’ Planters’ Assocmtion two
and no Association can give to one candidate
more than half the number of votes allotted to it.

Any person not ineligible for election under
the Regulations may be nominated as a candidate.

Each Association nominates one Member_ ’

Nominations are made and votes given by each
Association in the manner laid down in the rules
of the Association.

If there is an equality in the number of votes,
it is provided that votes shall be taken again
under the same procedure to determine which
of the candidates shall be declared to be elected:

VI. The Member for the Jule Interest.is to be
elected by the members of 1 the Naraingunj
Chamber of Commerce.

THE PUNJAB
- The following is the constitution of the Legxs-
lative Council of the Lieutenant-Governor of the
Punjab :— .
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. ‘A—Nominated Members, not more than 10
to be officials— - : 19

- B—~Nominated e\:perts, who may be either

nfﬁcnals or non-officials— w2
C-—Elected Members (5) :— .
- (1) by the Punjab University ... e 1
(ii) ,,' the Municipal and Cantonment
COlTlmltteeS— e 8
(m) " the Punjab Chamber for Commerce 1
Total ... 26

Or, including the Lieutenant-Governor ...—27

" The three Members for the Municipal and
‘Cantonment Committees are to be elected by the

following groups of Municipal and Cantonmcnt
Committees :—

.. () The Cis—Sutlej group consiéting of the
Municipal Committees of Delhi, Simla, Ambala,
Ludhiana, and Ferozepore, and the Cantonment
Comm:ttees of Ambala and Ferozepore ;

’(2) The Central group consisting of the
Municipal Committees of Lahore, Amritsar, and
Jullundur; and the Cantonment Commlttees of
Lahore and Jullundur.; and

 (8) The Western group consisting of the Mum-
cipal Committees of Multan, Rawalpindi and
Sialkot and the Cantonment Committees of
Multan. Rawalpmdl and Sialkot.

BURMA .

The following is the constitution of the Legis
lative Council of the Lieutenant-Governor of
Burma :—

(A)—Nommated ofﬁcmla A

(B)—Nominated non-officials (8) :—

(i) to represent the Burmese Population...

(ii) to represent the Indian Communlty...

@ii) to represent the Chinese community ..

(iv) to represent other interests

BD et el
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(C)—Nominated experts who may be

- either officials or non-officials e 2
~ (D)—Elected by the Burma Chamber of
Commerce N |
: - Total. 17

T —

~ Or, including the Lieutenant.Governor... ‘1%

[There is no schedule to the Regulations for
the nomination and election of Members of the
Legislative Council of the Lieutenant-Governor
of Burma. There is only one elected Member and
he is sent by the Burma Chamber of Commerce.
It is provided in the Regulations that the
candidate to be eligible for election must be a
member of the Chamber at the date of election.
The election is made in the same manner as a
Commissioner for the Port of Rangoon is for the
time being elected by the Chamber ]

" (iv) Electoral Groups and Electoral Qnahﬂca.-
tions

[Itis provxded in the case of all electoral groups
that a candidate for election by each group
should, in addition to the qualifications referred
to below, not be ineligible for electlon under the
Regulatxons ] ,

1.—THE MuNICIPAL CORPORATIONS

'Electoral groups.—The Corporations of Madras,
Bombay and Calcutta elect one Member each to
the Provincial Legislative Councils of Madras,
Bombay and Bengal respectively. '

Qualificalions of eleclors.—The electors should g
be members of the respective Corporations.

Qualifications of candidates—In the case of
Madras and Calcutta, any person who is qualified
to vote as a Commissioner of the Corporation
is eligible to be elected.- In the case :of
Bombay, any person who (a) is, at the
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date of the election, a member of the
iMunicipal Corporation ‘of the City of Bowmbay
for (b) has served at least for three years asa
member of that Corporation, is eligible for elec-
tion. ‘

C I1.—THE UNIVERSITIES.

. The Universities of Madras, Bombay, Calcutta
Allahabad and the Punjab elect one Member
each to the respective Provincial Legislative
Councils. :

- The electors as well as persons eligible to be
-elected, should be members of the respective
Senates or Honerary Fellows of the respective
Universities, having a place of residence in India.

III.—Tm-: LocaL anp MunicipaL BoDIES

"MADRAS

Etectoral groups :—Eight Members are to be
<lected, one for each of the following eight
groups :—(1) Ganjam and Vizagapatam; (2) Goda-
vari, Kistna and Guntur ; /3) Nellore, Chingleput
and North Arcot ;(4) Cuddapah, Kurnool, Bellary
and Anantapur; (5) Salem, Coimbatore and the
Nilgiris ; (6) South Canara and Malabar (includ-
ing Anjengo and Tangasseri) ; (7) Tanjore, South
Arcot and Trichinopoly and (8) Madura and
Tinnevelly.

Qualifications of electors :—The election is
made by the non-official members of the Munici-
pal Councils and District and Taluq Boards
within the electoral area concerned whose
appointments as such members h:ve been notified
in the Local Official Gazette prior to the date on
which they record their votes.

Qualifications of candidates :—Candidates, to be
eligible for election, must be qualified to vote.

BOMBAY

Electoral groups :—Eight Members are elected,
one for each of the following: Municipalities
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of the Southern, Northern, Central and Sind
Divisions (4 Members); and District Local
Boards of the Southern, Northern, Central and
Sind Divisions (4 Members). ,

Electoral Qualifications :—(1) The Member to
be elected by each of the groups of Muncipalities.
-or District Local Boards is elected by the votes of
delegates to be selected from among themselvesin
the manner described below, by the non-
official Members of all the Municipalities or
District Local Boards of the group.

(2) The number of delegates which Munici-
palities or District Local Boards are eatitled to
select is in accordance with the {ollowing
scale, namely:—

Municipalities 1
' Number of

* , ' delegates.

~ Where the population of the Municipality.—

exceeds 5,000, but does not exceed
10,000 .ss ses ‘ewe see 1 ) :

do. 10,000 do 20,000 e 2
and for every 10,000 or part there-
of in excess of 20,000 ... 1
District Local Boards

Number of
~delegates.

"Where the population of the district— “
dOCS nOt exceed 1,00,000 e ase 1’"

where it exceeds 1,00,000 but, does
not exceed 2,00,000 e, 2

. and for‘every 1.00,000 or part . .
thereof in excess of 2,00,000 o 1
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(8) The population of each Municipality or
distri¢t is deemed to be that stated in the returns
pf the most recent official census.

' Qualificalions of candidates :—Candidates to
be eligible for election must have a place of resi-
dence in the group for which they seek election
and either are non-official members or have
served at least three years as sach members of
any Mumcxpahty or District Local Board in those
groups.

BENGAL .
(i) Municipalities.

Electoral groups :—The six Members are to be
elected :—

{a) one each by the Municipal Commissioners
of the following five divisions, namely,
the Presidency, Burdwan, Patna, Tirhut and
Bhagalpur Divisions; and

(b) one alternately by the Municipal Commis-
sioners of the Chota Nagpur and Orissa Divisions,

the former Commxssxoners havmg the first nght
. of election : :

Provided that the right of election conferred
on Municipal 'Commissioners is exercised
only by those Commissioners who represent
Municipalities which are notified from time to
time by the Local Government in the Local
Official Gazette as having a local income amount -
ing to not less than five thousand rupees per
annum.

Qualifications of wolers :—(1) The election is
made by the votes of delegates to be selected
in the manner described below by the Commis-
sioners of the Municipalities in the said Division
other than (a) the Chairman, if an official, and
() the Commissioners appointed ex-officio.

(2) Each delegate has the number of votes-
assigned to the Municipality by the Commis-
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sioners of which he is selected in accordance
with the following scale, namely — ‘

Number of”
~ * votes for each.

. delegate.
Municipalities Rs, Rs. )
with a local
income of «s 5,000 and lessthan 10,000 1
Do. e 10,000 do 20,000 2
Do. e 20,000 do 50,000 3
‘Do. e 54,000 do 1,00,0600 4
and for every additional Rs. 50,000 or
part thereof in excess of 1,00,000 - - o |

(3) The number of votes to which each
delegate is entitled on the said scale will be-
notified from time to time by the Local Govern-.
ment in the Local Official Gazette.

" Qualifications of candidales :—Candidates to be-
eligible for election must have a place of
residence in the division for the representation of’
the Municipalities of which they are candidates,

if they are Commissioners of any one of such

Municipalities, other than (a) the Chairman, if an.
official;, or (b) a Commissioner appointed ex-

officio or have tor any period -aggregating three-
years been Commissioners.

(ii) District Boards

Elecloral groups:—The six Members are to be-
elected :— -

(a) one each by the District Boards of-
each of the following five Divisions, namely,.
the Presidency, Burdwan, Patna, Tirhut and
Bhagalpur Divisions, and :

(b) one alternately by the District Boards of-
the Chota Nagpur and Orissa Divisions, the-
latter Boards having the first right of election.

Qualifications of eleciors :—1) The election is-
made by the votes of delegates to be selected
in the manner described below by the members.
of the District Boards of the said Divisions other-
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than (a) the Chairman, if an official, and {b). the
‘members appointed ex-officio.

(2) Each delegate has the number of votes
assigned to the District Board by which he is
selected in accordance with the {ollowing
:scale :—

District Boards -
with an annoal : Number
~income (exclusive of voles
of opening balan- ' for each
ces and receipts Rs. Rs. .. delegate.
from loans} .. .. -+ of less

.y than 35,000 ... 1

‘Do. do. ...exceed- but less

ing 75,000 than 1,25,000 .. 2

-and for every additional Rs. 50,000 or
part thereof in excess of 1,25,000 ... 1
(3) The number of votes to which each dele-
gate is entitled on the said scale will be notified
dfrom time to time by the Local Government in
the Local Otfficial Gazette.

- Qualifications of candidales :—Candidates to be
-eligible for election must have a place of residence
in the Division for the representation of the Dis-
trict Boards of which they are candidates, if they
are mewmbers of any one of such District Boards,
-other than (@) the Chairman, it an official; or (b)
-2 member appointed ex-officio or have any period
-aggregating three years becu members.

THE UNITED PROVINCES
“{i) The Large Municipaiilics

Electoral groups and qualifications for eleclors:—

For the purpose of the election of the four
Members, two groups of Municipal Boards have
been formed, namely :~—

Group (1)—consisting of the Municipal Boards
-of Meerut, Agra, Allahabad and Lucknow; and

Group (2)—consisting of the Municipal Boards
-of Bareilly, Cawnpore, Benares and Fyzabad.
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The four Members above referred to are elect-
ed alternately by the four Municipal Boards
forming each of the said groups, the Municipals
Boards in group (1) having the first right of -
election.

The members, other than (a4) the Chairman, if-
an official, and (b) the members appointed ex--
officio, of each of the four Municipal Boards form- -
ing a group, elect one member.

Qualificalions  of candidales:—Any person-
having a place of residence in the Municipality
for the representation of which he a candida--
te is eligible for election if he—

(a) is qualified as an elector in such Munici--
pality; or

(b) has served as a member of the Municipali
Board of such Municipality for a period of not.
less than three years.

(ii) The Smaller Municipalilies and Boards

Electoral groups:—The eight Members are-
elected one for each of the Meerut, Agra, -
Rohilkhand, Allahabad, Benares, Gorakhpur,
Lucknow and Fyzabad Divisions.

Qualifications of eleclors:—The Members are elect--
ed by the votes of delegates, to be selected by the -
Members other than {a) the Chairman, itan official,
and (b) the Members appointed ex-ofﬁcio, of all.
District Boards and such Municipal Boards within
the said Divisions as are established for towns.
forming district head-quarters or containing more
than twenty thousand inhabitants according to the
returns of the most recent official census, or are -
named in the notification of the Lieutenant--
Governor of the United Provinces of Agra and
Oudh No. 44-C|I11-807-A, dated the 19th day of
July, 1899.

Provided that nothing in this rule is deemed(
to apply to any Municipal Board which;— .
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. (a) at the time of holding an election under
‘this Schedule to fill a casual vacancy, is . already
frepresented by a Member elected for the larger
Municipalities, or .
(b) at the time of holding an election to fill a
vacancy other than casual, is entitled to elect a
Member for the larger Municipalities.

-The number of delegates which such District
:and Municipal Boards are entitled respectively to
-select is in accordance with the following scale :—

: Delegates.
For districts
with a population
of under ... 500,000 - 2
Do. from 500,000 to 750,000 e 3
Do. . e 750,000 to 1,000,000 e 4
Do. ... 1,000,000 to 1,250,000 ... 5
Do. ... 1,250,000 to 1,500,000 . §
Do. over 1,500,000 I .. &
Delegates.
For towns
containing
not more than 20,000 inhabitants ... eee 1
Do. between 20,000 and 50,000 inhabitants ... 2
' Do. 50,000 and 100,000 do. e 3
.Do. ~ over 100,000 do. 4

Qualificalions of candidales :—Any person
thaving a place of residence in the Division for
the representation of which he is a candidate is
-eligible for election if he—

(a) is a membcer of any District or Municipal
‘Board in that Division; or ‘

(b) owns land jn respect of which land-revenue
amounting to not less than three thousand rupees
per annum is payable ; or

(¢) owns land free’of revenue if the land-revenue
mominally assessed on such land in order to deter-
mine the amount of rates payable in respect of
‘the same,either alone or togetherwith land-revenue
payable in respect of other land by such owner,
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amounts to not less than three thousand rupees
per annum ; or

(d) pays on his own account mcome-tax on an
income of not less than three thousand rupees; or,

(e owns land and pays income-tax, when thc
sum of land-revenue payable annually by him
together with the land-revenue nominally assessed
on land owned by him, and the income on which
he pays income-tax, is not less than three thousand
rupees. .

THE PUNJAB

Elecloral Groups :—The three Members are
elected one for each of the three following
groups ;—

(1) The Cis-Sutlej group ; {2) the Central group,
and (3) The Western group of Municipal and
Cantonment Committees. ,

Qualifications of Eleclors:—Members of these
Comnmittees, other than those appointed ex-officio,
are entitled to vote for the elections.

Qualifications of Candidates:— Any person having
a place of residence in the group for which he
seeks election is entitled to be a candidate for
€lection if he is, or has served for at least three
years, as a member of a Municipal or Cantonment
Committee belonging to that group.

EASTERN BENGAL AND ASSAM

(i) Municipal Commissioners.

Electoral groupsand qualifications of eleclors:—
For the purpose of the election of the three
Members, the Municipalities possessing an annual
local income of not less than five thousand rupees
are formed in the following four groups:—

Group (1)—The Municipalities in the Dacca
Division.

Group (2)—The Mumcxpautles in the RaJshahl
Division. : o .
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Group (3)—The Municipalities in the Chitta-

:gong and Surma Valley Divisions.

Group (4)—The Municipalities in the Assam
Valley Division, :

- The Commissioners, other than the Chairman,
if an ofticial, and the members appointed
ex-officin, of the Municipalties in groups (l) and
(2) elect each one Member.

'The Commissioners other than the Chairman, lf
an official, and the members appointed ex-officio,
of the Municipalities in groups (3) and (4) elect
the third member alternately, the Commissioners
of the Municipalities in group (4) having the first.
right of election.

The number of votes which the Commissiouers
of each Municipality are entitled to give is regu-
lated by the local income possessed by it accord-

ing with the following scale;—
: Votes..

Municipalities
with an annuoal

local income of Rs. 5,006 and less than Rs, 10,008... 1
Do Rs. 10,000 and less than Rs. 20,000... 2
Do Rs. 20,000 and less than Rs. 50,000... 3
Do - Rs. 50,000 and less than Rs. 80,00C... 4

and for every additional Rs. 30,000 or par thereof .

in excess of Ra. 80,000 -

(ii) District and Local Beards

. Electoral Groups:—The five Members are
elected, one each by the District Boards of each
Division of the Province.

Qualificalions of Eleclors :—The election _.is.,
made by the votes of the Members of the District’
Boardsin the division other than (a) the Chair-
man, if an official and (b) the Members appointed
e x-officio.

* The number of votes which the Members of
each District Board are entitled to give isregula-
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ted by the ordinary income (which is taken to be
the total income of the Board, excluding the
opening balance, and entries under the 'account
head, “Debt”) pcssessed by it as follows:—

One vote, if the ordinary income of the Board
does not exceed Rs. 1,00,00, and one additional
vote for every additional Rs. 1 ,00,000 or portlon
thereof. :

Qualifications of Candidales :—Any person who
has a place of residence within the division and
such practical connection with it as qualifies him
to represent it may be nommated as a candidate
for election, if he— '

(a) is a member of any District Board m that
division; or

(b) has served as a member of a. District Board
within that division for a period of not
less than three years ; or

(¢) is entered in the electoral roll of land-
holders entitled to elect' a Member or
Members for the Legislative Council of
the Lieutenant-Governor of Eastern
Bengal and Assam. .

JV—THE ELECTORATE OF THE LANDED CLASSES

MADRAS

1. Zemindars :—

Electoral Groups—Two Members are elected to
the Provincial Legislative Council, one each by
two groups of districts.

Qualifications of Electors:—The election ' is .
made by all Zamindars qualified to vote and
having a place of residence withia the electoral
area concerned, who— ‘

(a) possess an annual income, calculated

according to prescribed rules of not. less

8
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than three thousand rupees derived from
an estate situated within the Presidency of
- Fort St. George, or

(b) receive from Government a malikhana
allowance, the annual amount of which is
not less than three thousand rupees.

Qualificalions of Candidales: —Any person whose
'-name appears on the electoral roll is cligible for
-election. -

ii. Landholders other than Zemindars :—

Electoral groups:—Two Members are elected,
-one each by two groups of districts.

Qualifications of Electors.—The election is made
by ail landholders other than Zamindars
-qualified to vote and having a place of residence
within the electoral area corcerned who possess
an annual income, (calculated according to pre-
-scribed rules) of not less than three thousand
rupees derived from land within the Presidency
-of Fort St. George, and not forming a permanently
-settled estate.

Qualificalions of Candidales :—Any person whose-
name is on the electoral roll is eligible for election.

‘BOMBAY

i. One Member by the Sardars of the Deccan :—
The election of one Member by this body is made
by all persons who are qualified to vote and
whose names appear in the list for the time being
in force under the Resolution of the Government
-of Bombay in the Political Department No. 2363,
dated 23rd day of July 1867. Candidates to be
<ligible of election must be electors themselves.

~ii. Omne Member by the Sardars of Gujarat :—

The election by this bedy is made by all per-
sons who are qualified to vote and whose names
appear in the list for the time being in force
under the Resolution of the Government of Bom-
bay in the Political Department No. 6265, dated
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the 21st-day of September 1909. Candidates to
bel eligible for election must be electors them-
selves,

iii. One Member by the Fagirdars and Zemin-
dars of Sind. '

Qualifications of Eleclors:—The election of the
Member is made by all persons qualified to vote
who are— :

. (a) Jagirdars of the first or second class, or

(b) Zamindars who for the three years preced-
ing the preparation of the electoral-roll have
paid not less than one thousand rupees per annum
as ordinary land revenue:

Provided that no elector is to have more.than
one vote though he may possess more than .one
of the qualifications above described. . = -

Qualificalions of Candidates:—Candidates to be
eligible for election must be electors themselves.

BENGAL

Elecloral Groups :—Five MAembers‘ var”é to: be
elected by three electoral groups of landholders.

Qualifications of Electors:—The election is made
by landholders qualified to- vote and having a
place of residence within the electoral group
concerned who— .

" (a) pay either land revenue or road and pubjli_c
works cesses as follows, namely:—

(i) In the case of Group A (the Presidency and
Burdwan Divisions, 2 Members) pay land revenue
amounting to not less than seven thousand five
hundred rupees or road and public works cesses"
amounting to not less than one thousand eight
hiundred and seventy-five rupees per annum ;

(ii) In the case of Group B (the Patna, Tirhu
and Bhagalpur Divisions—2 Members), pay land
revenue amounting to not less than one thousand
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rupees or road and public works cesses amounting
'to not less than one thousand rupees per annum;
and

{iii]) In the cases of Group C (the Orissa and
Chota Nagpur Divisions—1 Member), pay land
revenue amounting to nmot less than six thousand
rupeces or.road and public works cesses amount-
ing to not less than five hundred rupees per
annum; or

(b) hold titles conferfed or recogmsed by the
Government not lower in rank than that of Raja
or Nawab.

" Provided that no elector is to have more than
one vote though he may possess more than one of
the quahﬁcatlons above described.

Qualifications of Candidates :—Candidates to be
eligible for election must be electors themselves
in the electoral groups in whichthey are qualified.

UNITED PROVINCES OF AGRA AND QUDH.

Elecloral Groups :—Two Members are elécted,
one each by the landholders of the Province of

Agra and the landholders of the Province of
Oudh.

Quahﬁcatzans of Electors:—The election is made
in the Province of Agra by all persons qualified
to vote and having a place of remder\ce in the
Province who—

(a) in that Province own land in respect of
which land-revenue amounting to not less than
five thousand rupees per annum is payable, or

(b) in that Province, own land fre< of land
revenue if the land-revenue nominally assessed
-on such landin order to determine the amount of
rates payable in respect of the same, either alone
-or together with any land-revenue payable in
-respect of other land by such owners, amount to
-not less than five thousand rupees per annum, or
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(¢) hold the title of Maharaja, Raja or Nawab
if conferred or recognised by the Government, or’

(d) hold the title of Rajwar, Rao Bahadur,
Rai, Bahadur, Mirza, Khan Bahadur, Chaudbri,
or Dewan, if hereditary and recogmsed by’ the
Government :

provided that no elector shall have more than
one vote though he may possess more than one'
of the quahﬁcatxons described .above.

Qualifications of Candidales:—Canditates to be
eligible for election must be electors themselves.

In the Province of Oudh, the clection of a
Member,—who should have a place of residence
in the Province of Qudh, and must be a member
of the British Indian Association of Oudh—is
made by the British Indian Association of Oudh
at an extraordinary general meeting, in the. man-
ner laid down for the time being in the bye-laws
of the said Association for carrying resolutions
or recording decisions upon questions of busmess
brought belore that body. :

EASTERN BENGAL AND ASSAM

Electoral Groups :—Two Members are elected,
one by landholders of the Dacca and the RaJ-
shahi " Divisions alternately, and the other by
landholders of the Chittagong and the Surma
Valley and Hill Districts (excluding the Hill
Districts) Divisions alternately, the first divisions
of the two groups, having the first right of election.

Qualifications of Electors :—The election is made
by landholders qualified to vote and having a
place of residence withinthe Division concerned
who—

(a) hold in ) their own right as proprietors or as
permanent tenure- holders within the divisionone
or more estates or shares of estates, or one or
more tenures held direct from the Zamiandar or
shares of such tenures, and pay in respect thereof
land-revenue or cess as follows, namely :(— . -
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- (i} in the case of the Surma Valley and the Hill
Districts Divisions, land-revenue amounting to
not less than five hundred rupees or cess amount-
ing to not less than one bundred and twenty-five
rupees per annum ; and

(if) in the case of the other Divisions, land-

" revenue amounting to not less than three thousand

rupees or cess amounting to not less than seven
hundred and 6fty rupees per annum ;

(b} hold titles conferred or recognised by the
Government, not lower in rank than that of Raja
or Nawab :

“provided that no elector shall have more
than one vote though h= may possess more than
one of the qualifications above described.

V. Tug MuaaMMaADAN BELECTORATLES

MADRAS

~ Elecioral Groups :—Two Members are elected,
one by each group of Districts referred toalready.

Qualifications of Electors:—The election is made
by all Muhammadans qualified to vote and having
a place or residence within the electoral area
concerned, who-— '

(1), are landholders possessing- an annual in-
come from land situated within the Presidency
of Fort St. George of not less than five hundred
rupees ; or
. {2) pay on their own account income tax on an
income of not less than two thousand rupees ; or

. {8) are Ordinary or Honorary Fellows or
registered Graduates of the University of Madras;
or -

(4) are holders of any title conferyed or recog-
nized by the Government or members of the

Order of the Star of India or the Order of thd
Indian Empire or holders of the Kaisar-i-Hine
Medal; or
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(5) are in receipt of pensions for service as-
gazetted or Commissioned Officers of Govern-
ment. .

Qualifications of Candidates :—Any person whose:
name is on the electoral roll may be eligible for
election.

. BOMBAY

Electoral groups —The four Members are'
elected, one for each of the Southérn, Northern.
and Central Divisions and the City of Bombay. .

Qualigcations of Electors :—The election is.
made by all Muhammadans qualified to vote
and having a place of residence in the division.
for which the election is being held who—

(a) hold alienated or unalienated land assessed
at or of the assessable value of not less than one-
hundred, or in the City of Bombay of not less-
than two bundred, rupees ; or .

(b) pay on their own account income-tax on'
an income of not less than one thousand rupees per-
annum, or in the City of Bombay, two thousand.
rupees per annum ; or S o

(¢) are practising Advocates -or Attorneys ; or-

(d) are holders of any title conferred or recog-
nised by the Government or are members of the
Order of the Star of India or of the Order of the
Indian Empire or holders of the Kaisar-i-Hind
Medal ; or

(¢) hold diplomas in medicine or engineering
granted at least five years previously by any
Institution in the British Empire recognised by
the Local Government for this purpose ; or

(f) are conciliators under the Deccan Agricul-
turists’ Relief Act, 1879 ; or

(¢) are Justices of the Peace or Honorary
Magistrates ; or
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() are graduates of five years’ standing of any
University in the British Empire :

provided that no elector shall have more than
one vote though he may possess more than one of
the qualifications above described.

Quahf:catzons of Candidales:—Any person whose
name is on the electoral roll may be nominated as
a candidate for election by the electors of the
«livision in which he resides.

BENGAL

Electoral groups:—The four Members are elected,
two for each of the following groups:—

Group (1) The Presidency, Burdwan and
Orissa Divisions;

Group (2) The Patna, Tirhut, Bhagalpur and
Chota Nagpur Divisions.

Qualifications of Eleclors:—The Members are
€elected by the votes of delegates to be selected
from among themseives by all Muhammadans
qualified to vote and having a place of residence
in the electoral area concerned, who—

{a) hold a title recognised or conferred by the
Government, or are members of the Order of the
Star of India or the Order of the Indian Empire
or hold a Kaisar-i-Hind Medal, or

{b) are Ordinary or Honorary Fellows of the
University ot Calcutta, or

(¢c) are Honorary Magistrates, or

(d) are graduates of ten years’ standing of any
University in the United Kingdom or Br:t:«sh
India, or '

(e) are teachers in any institution maintained
or aided by the Government or affiliated to or
recognised by the University of Calcutta or
recognised by the Director of Public Instruction:

provided that such teachers are not less than
thirty years of age and receive 2 - monthly salary
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of fifty rupees in Calcutta, or twenty-five rupees
in any place other than Calcutta, or.

(f) are Registrars authorised to act under the
Bengal Muhammadan Marriages and Dnvorces
Registration Act, 1876, or

(¢) own land in reSpect of which land-revenue
amounting to not less than one hundred and
twenty-five rupees in the Presidency, Burdwan,
Orissa and Chota Nagpur Divisions and two .
hundred and fifty rupees in the Patna, Tirhut and
Bhagalpur Divi:ions, is payable per annum, or

(k) own land in respect of which road and
public works cesses amounting to not less than
thirty-one rupees and four annas in the Presi-
dency, Burdwan, Orissa and Chota Nagpur Divi-
sions and sixty two rupees and eight annas in the
Patna, Tirhut and Bhagalpur Divisions are paya-
ble per annum to Government, either directly
or through a superior landlord, or

(f) pay on their own account income tax on an
income of not less than two thousand rupees in
the Presidency, Burdwan, Orissa and Chota
Nagpur Divisions, three thousand rupees in
Calcutta, as defined by or under the Calcutta
Municipal Act, 1899, and four thousand rupees
in the Patna, Tirhut and Bhagalpur Divisions, or

(j) are in receipt of pensions from the Govern-
ment of not less than fifty rupees per mensem :

provided that no elector shall have more than
one vote though he may possess more than one
of the qualifications above described.

These electors of each of the districts or groups
of districts select one delegate who is entitled to
give the number of votes assigned below :—

Group (1) :—Coslcutta—4 ; 24 Parganas—5 ;
Nadia—1'; Murshidabad—+4 ; ]essore—-—2 Khulna
—-3; Burdwan——2- Bu’bhum—;l Mldnapur and
Bankura—1 ; Hooghly and Howrah—1 ; Cuttack
Puri, Barlasore and Sambalpur—2 ; Total—26.
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- Group (2) —Patna—5; ; Gaya—3 ; Shahbad—2;
Saran and Champaran—-2 Muzaffarpur—";
'Darbhanga—1 ; Monghyr—l ; Bhaghalpur and
fSanthal Parganas—l Purnea and Darjeeling—
3; Ranchi and Palaman-1 ; Haar ribagh, Man-’

bhun and Singbhum—1 ; Total—22,

Qualificalions of - Candidales —Any Muham-.
madan may be nominated as a candidate for
election if he hasa place of residence in the
electoral area for which he is a candidate and
possesses one of the' following qualifications,
namely —

(a) isa member of the Legislative Council of
- the Lieutenant-Governor of Bengal ; or

-{b) is the holder of any title conferred or recog-
nised by the Government, or is a member of the
QOrder of the Star of India or of the Order of the
Indian Empire or the holder of a Kaisar-i-Hind
Medal ;

(¢} isan Ordmary or Honorary Fellow of the
University of Calcatta ; or

(d) owns land in respect of which land-revenue
amounting to not less than seven hundred and
fifty rupees is payable per annum ; or

(¢) owns land in respect of whlch road and
public works cesses amounting to'not less than
one hundred and eighty-seven rupees and eight
annas are payable per annum to Government
either directly or through a superior landlord ; or

 {f) pays on his own account income-tax on an
income of not less than six thousand rupees per
annum ; or

(g) is in receipt of a pension for service as a
gazetted or Commissioned Officer of the Govern-
ment. .

THE UNITED PROVINCES OF AGRA AND OUDH.

Electoral groups :—The four Members are elec-
ted, one by the qualified electors in each of the
followmg groups —
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(1) The Meerut and Agra Divisions ;-
(2) The Rohilkhand and Kumaun Divisions ;
(3) The Lucknow and Fyzabad Divisions and

(4) The Allahabad, Benares and Gorakhpur-
Divisions.

Qualifications of Electors.—The election is made:-
by all Muhammadans qualified to vote and
having a place of residence in the United.
Provinces of Agra and Oudh, who—

(a) own land in respect of which land-revenue-
amounting to not less than three thousand rupees.
per annum is payable; or

(b) own land free of land-revenue if the land--
revenue nominally assessed on such land in order-
to determine the amount of rates payable in res-
pect of the same, either alone or together with any-
land-revenue payable in respect of other land by-
such owners, amounts to not less than three thou-
sand rupees per annum; or

(c) pay on their own account income-tax on an.
income of not less than three thousand rupees per:
annum; or

(d) are members of the Leglslatlve Council of -
the Lieutenant-Governor of the Umted Provinces.-
of Agra and Oudh; or

(¢) are Ordinary or Honorary Fellows of the-
University of Allahabad; or

(f) are Trustees of the Muhammadan Anglo
Oriental College, Aligarh;or

(g) are holders of any title conferred or recog-
nised by the Government, or are members of the
Order of the Star of Indla or the order of the-
Indian Empire or holders of the Kaisar.i-Hind
Medal; or

(h) aré in receipt of pensions for service as.
gazetted or Commissioned Officers of the Govern--
ment; or
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() are Honorary Assistant Collectors, Honorary
Magistrates or Honorary Munsifs; or

(/) are graduates of five years’ standing of any
University in the British Empire:
provided that no elector shall have more than
-one vote though he may possess more than one of
‘the qualifications above described.

Qualificalions of Candidales.—Any person

whose name is on the electoral roll may he nomi-

:nated as a candidate for election by the electors
-of the group in which he resides.

EASTERN BENGAL AND AssAM

Elecloral groups: The four Members are elected,
-one by the qualified electors in each of the
{1) Dacca, (2} Chittagong (excluding the Chitta-
~gong Hill Tracts) and (3) Rajshahi Divisions and
-'one alternately by the qualified electors in (4)
the Surma Valley and Hill Districts Division
(excluding the Hill Districts) and (5) the Assam
“Valley Division (excluding the Garo Hill Dis-
{ricts), the electors of the Surma Valley and Hill
Districts Division having the first right of
~election. '

Qualifications * of Electors :—The election is
‘made by the votes of delegates to be selected
by Muhammadans qualitied to vote and having
-a place of residence in the electoral area con-
- cerned, who—

(a) hold titles conferred or recognised by the
~Government ; cr
(b) hold the Kaisar-i-Hind Medal ; or

(¢) are members of the Order of the Star of
“India or the Order of the Indian Empire ; or

(d) are Ordinary or Honorary Fellows of the
-University of Calcutta ; or

(¢) are Graduates of any University in the
“Uniled Kingdom or British India ; or
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{f) are Honorary Magistrates ; or

() being holders of certificates of having pass-.
ed the final examination of a recognised Madrassa,
are teachers in any High School recognised by.
the Calcutta University, or any College affiliated
thereto, or any Madrassa recognised by the
Government, or are Registrars authorised to act.:
under the Bengal Muhammadan Marriages and
Divorces Registration Act, 1876 ; or

(k) are holders in their own right as proprietors.-.
or permanent tenure-holders within the division
of one or more estates or shares of estates, or of
one or more permanent tenures held direct from..
Zamindar, or shares of such tenures, and pay in
respect thereo[ land-revenue or cess as follows, .
namely ;—

(i) in the case of the Assam Valley Dw.sxon,
land revenue amounting to not. less than fifty-
rupees per annum ; and

by
{ii) in the other divisions, land-revenue amount-
ing to notless than one hundred rupees, cess.
amounting to not less than fifty rupees per
annum ;

(f) are joledars in the district of Golpara pay--
ing rent amounting to not less than two hundred:.
and fifty rupees per annum ; or

(/) pay income-tax on thelr own accounton an-
income of not less than one thousand rupees per-
annum ; or

(%) are in receipt of pension from the Govern-
meat of not less than fifty rupees per mensem ;-

provided that no elector shall have more than,
one vote though be may possess more than one-
of the qualifications above described.

The electors of the districts or sub-divisions are
to elect the following number of delegates :—

Dacca Division:—Dacca—7; Mymensingh — 12;.
Faridpore—5 ; Bakargan]—‘i' Total—31 ;
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Chittagong Division:—Chittagong—4; Tipperah
—6 ; Noakhali—4 ; Total—14 ;

. Rajshahi Division:—Rajshahi—5; Dinajpur—4;
Jalpaiguri—I; Rangpur— 6; Bogra—3; Pabna—
" 5; Malda—2; Total—28;

Surma Valley and Hill Districts Division:—
~Cachar—1; Sylhet—5; Total—6;
Assam Valley Division:—Gokalpura-~1; Kam-
wrup—1; Darrang—1; Norogong—1; Sibsagar—1;
Lakhimpur—1; Total—é. :
Qualificalions of Candidales:—Any person whose
name is on the electoral roll of the division
“«¢oncerned may be nominated. as a candidate for
-election.

VI—THE PLANTING IRTEREST
. MADRAS

One Member is elected by the United Planters’
-Association of Southern India as already des-
cribed.

EASTERN BENGAL AND ASSAM

Two Members are elected by the Assam Branch
-of the Indian Tea Association, the Surma Valley
Branch of the Indian Tea Association and the
Duars Planters’ Assoicationas described already.

One Member is elected by the members of
"the Naraingunj Chamber of Commerce and any
person, not ineligible under the Regulations, may
‘be elected, .

VII—CoMMERCE EUROPEAN AND INDIAN

The Chambers of Commerce of Madras, Bombay
Karachi, Bengal, Upper India, elect one Member
-each for the Madras, Bombay, Bengal, United
Provinces Legislative Councils respectively.

The Commissioners of the Port of Chittagong
-elect one Member to the Legislative Council of
Eastern Bengal and Assam. =,
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, ‘The Trades’ Associations of Madras and Cal-
cutta elect one Member each to the Madras
and Bengal Legislative Councils.

The Millowners’ Association of Bombay and
the Millowners’ Association of Ahmedabad elect
one member alternately to the Bombay Legisla-
tive Council.

The Indian Merchants’ Chamber and the Bom- .
bay Native Piece-goods Merchants’ Association
elect together one member to the Bombay Legis-
lative (.ounc1l by means of delegates in a manner
which has already been referred to.

V—RuLEs oF ELECTION

The rules for the nomination and election of
Members to the new Councils, set out in detail
in the schedules to the Regulations, generally
deal with (1) definitions of such terms as ‘Attest-
ing officers,’ ‘Returning Officer,’ ‘Electoral area,’
“Zemindar’ &c., (2) qualifications of electors, (3)
preparation of electoral rolls, (4) revision of
electoral rolls, (5) qualification and pomination
of candidates, (6) scrutiny of nomination. papers,
(7) voting, (8) counting of votes and declaration
of result, (9) publication of result and (10) appoint-
ment of dates, times and places.-

THE ATTESTING OFFICER

The duties of the Attesting Officer are generally
the attesting of the nomination papers subscribed
by electors, the despatch of these papers to the
Returning Officer, the delivery to each elector of a
voting paper, together with an envelope at the
place and time prescribed for voting for being
filled in wherever voting is not done before the
returning officer, the despatch of these envelopes, -
containing voting papers, to the Returing Officer
in a sealed packet.at the close of the day appoint-
ed for the attestation of voting papers and the
despatch to the same officer by registered post a
list, in a prescribed form, of the electors ‘whose .
woting papers he has attested. :
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‘The Attesting Officer has also, in the following
cases, where voting by delegation is prescribed,
to explain to the membeérs of the body or bodies
who have met in a meeting for the purpose of
e lecting delegates, the rules that govern the elec-
tion and then withdraw, namely :—

(i) Election of a Member to the Imperial
Legislative Council by the District Councils and
Municipal Committees in the Central Provinces,
which is done by 50 delegatres ;

(ii) election of six Members to the Bengal
Legislative Council by Municip:! Commissioners;

(iii) election of six Members to the Bengal
Legislative Council by District Boards ;

(iv) election of eight Members to the United
Provinces Legislative Council by the District
Boards and smaller Municipalities;

[The other occasions where the system of vot-
ing by delegation is prescribed are :—

(v) election of eight Members to the Bombay
Legislative Council by Municipalities and District
Local Boards ; -

(vi) election of four Members to the Bengal
Legislative Council by the Muhammadan Com-
munity ;

(vii) election of four Members to the Eastern
Bengal and Assam Legislative Council by the
Muhammadan Community. ]

THE RETURNING OFFICER

The duties of the Returning Officer comprise
all other details connected with the elections,
including the despatch of nomination papers, scru-
tiny of nomination papers, rejection of non}inatipn
papers whenever they are not in conformity with
the prescribed rules, publication of the names
and addiesses of canditates duly nominated, the
rejection and counting of votes, and the declara-
tion and publicaction of the results. He hasalso,
in certain cases, to publish electoral rolls.
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ELEcTtoraL RoOLLS -

In alf cases where electoral rolls have to be-
published, they have to be published in the Local:
Government Gazette by the Returning Officer in a
prescribed form.

Extracts from this roll have to be published
in the Local District Gazettes and have to be
posted in a conspicuous place in the office of the
Collector or the District Magistrate, or the Deputy
Commissioner as the case may be.

The electoral roll is conclusive evidence for the
purpose of determining whether any person is an
elector or not under the rules.

Elaborate rules are also made to determine
questions as to who shall represent a joint family,
joint holders of land, firms, etc. In these cases,
poweris givento the members to nominate one of
themselves as voter and if such nomination is not
made, noentry will be made in the.roll in respect.
of the particular family, land or firm. :

REVISION OF ELECTORAL ROLLS

The electoral rolls published are subject to revi-
sion from time to time as the Local Governments
may direct. The Collectors of Districts,
Returning Officers, Deputy Commissioners-or Dis--
trict Magi-trates, as the case may be, may, of their
own motion, and also should,on the application of’
any person whose name appears on the rolls, or
who claims to have his name inserted therem
revise the rolls so far as they relate to thelr partl-
cular districts. :

In the Presidency of Madras, the decisions of
Collectors, in respect of electoral rolls, so far as
they pertain to {heir respective districts, is final,’
whether the rolisrelate to the election of Members. -
by the landholders or the Mahammedan com-:
munity to the Imperial Legislative Council, or by
the Zemindars, or landholhers other than Zemin-
dars or the Mahammadan commumty to the
Provincial Legislative Council.. - :

9
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‘In the Presidency of Bombay, in the case of
electmn tothe Local Legislativa Council, an
appeal lies from the Returning Officer to the Local
Government regarding the electoral roll of Jagir-
dars and Zemindars of Sind ; ; but the decision of

‘the Retarning Oficer is final in respect of the
electoral roll of the Muhammadan community.

.In the Presideney of Bengal, in the case of
-election to the Imperial and the Local Legislative
‘Councils the decisions of the Returning Officer
and the Commissioners of Divisions respectively
regarding the electoral rolls of landholders and
the Muhammadan community, are final.

In the provinces of Eastern Bengal and Assam
and the United Provinces of Agra and Oudh, an
appeal lies, in the matter of the electoral rolls for
‘returning members both to the Imperial and Local
Legislative Councils, in the case of landholders
and the Mahammadan community, frcm the deci-
-sion of the District Magistrates to the Commis-
sioners of Divisions.

NOMINATION PAPERS

Generally speaking no person can be elected
-unless he lias been duly nominated in the prescrib-
-ed form, subcribed by two electors as proposer and

- seconder, the nomination paper being duly attes-
‘ted by the- Attesting Officer generally, and the
Returning Officer in a few cases. Nomination
papers, which are not received by the Returning
-QOfficer before the date and time appointed for the
scratiny of nomination papers will be rejected.

On the date and at the time appointed by the
Local Governments for the scrutiny of nomina-
‘tion papers, every candidate and his proposer and
seconder may attend at the place appointed,
.and the Returning Officer, it is provided, should
-allow them to examine the nomination papers of
all candidates which have been received by him.

The Returning Officer is  empowered fo
<examine the nomination papers and, either
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of - his own motion or on objection made,
to reject any nomination paper onthe ground
that it does not comply with the provisions
of the schedule, and his decision, which
should be endorsed upon such paper, is final,
subject to reversal by the Governor-General in
Council in the case of elections to the Imperial
Legislative Council, and the Provincial Govern-
ments in the case of elections to the Provincial
Legislative Councils.

VOTING

"1f, in an electoral area, the number of candl-
dates duly nominated is the same as the pumber
0of Members to be elected, the Returning Officer
should forthwith declare such candidate : of |
<andidates to be clected.

If, however, more candidates than the number
.of Members required to be elected, are nominated,
the Returning Odicer should publish their names
in the wmanner prescribed by the lLocal Govern-
ments. !

c

As a general rule the electors desirous .of
voting, should attend for the purpose at such
place in the district in which their names
appear in the electoral roll, and on such date and
at such time as may be appointed by Local
Governmeats for this purpose. In these cases,
the Attesting Officer should deliver to each elector
a voting paper in the prescribed fcrm in which
the names of the candidates will be entered, and
alsoan envelope for enclosing the same. The elec-
tor should then, before the presence of the Aftest-
ing Officer, or in a few cases, before the Returning
Officer, sign the declaration regarding his identity,
which the Attesting Officer shonld attest. The
elector then should proceed to a place screened
from observation, which should be provided by
the Attesting Officer, and there mark his vote an -
the voting paper according to the instructions.
The elector should then place the voting paper
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on the envelope and after closing it, deliver it to.
the Attesting Officer. It is provided that neglect.
on the part of the elector to comply with any of
these instructions will render the vote invalid.

. The Attesting Officer should, at the close of
of the day appointed. for the attestation -of voting
papers, or at the close of the day appointed
as the latest date for the attestation of voting
papers, despatch all the envelopes so delivered
to him to the Returning Officer by register-
ed post in a packet securely sealed with his
official seal. He should also send to the Razturn-
jng Officer, on the following day, by registered
post, a list of the electors whose voting papers he
has attested. . ‘

COUNTING DF VOTES AND DECLARATION OF
- " RESULT

The following are-the general rules which
govern the counting of votes and declaration of
result :— ' .

. *On recetving the voting papers, the Returning
Officer shall examine them to see whether they
have been correctly filled up. :

" The Returning Officer shall endorse “rejected™
‘on any voting ' paper which he may reject and
"mark “ discarded '’ against any vote which he
may discard ‘on the ground that it dees notcom-
ply with the instructions on the voting paper.

.. The Returning Officer shall then fold the lower
portion of every paper, whether valid or  invalid,
along the dotted line on the back, so asto _con-
ceal the names of the delegate and the Attesting
Officer, and shall seal down the portion thus fold-
ed with. his official seal. o S _

.+ The - Returning Officer shall attend for the
‘purpose of counting the votes on such date
-and at such time-and place: as may be appoiated
“by ‘the. Local. Government. in . this behalf..".
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Every candidate may be present in perscn, or’
send a representative, duly anthorised by him in
wntmg, to watch the process of counting.

The Returning Officer shall show the votmg
papers sealed to the candidates or their represen-
tat:vcs.

If an objection is made to any voting paper or.
vote on the ground that it does not comply with -
the instructions on the voting paper or to the
rejection by the Returning Officer of a voting
paper or the discarding by him of any vote, it
shall be decided at once by the Returning Officer
whose decision shall be final, subject to reversal
by the Local Government in the event of the
election being questioned under Regulation XVI.:

In such cases, the Returning Officer shall
record on the voting paper the uature of the-
objection and his decision thereon. :

When the counting of votes has been compl et-'
ed, the Returning Officer shall forthwith declare
the candidate or candidates, to whom the largest
numbers of votes have been givea to be elected.

When an equality of votes is found to exist
between any candidates . and the addition ofa .
vote will entitle any of the candidates to be de-
clared elected, the determination of the person
or persons to whom such one additional vote
shall be deemed to have been given shall be
made by lot to be drawn in the presence of the
Returning Officer and in such manner as he may
determine.

Upon the completmn of the countmg and alter '
the result has been declared by him, the Return-
ing Officer shall seal up the voting papers aad all
pther documents relating to the election, and,
shall retain the same for a period of six months,
and thereafter cause them to be destroyed unless
otherwise dlrected by .an order of competent
authority. '
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PUBLICATION. OF RESULT -

" The Returning Officer should without delay
Ireport the result of the election to the Local
Government, or the Secretary, in the Legislative
Department, of theGovernment of India, as the.
case may be, and the name of the candidate or
candidates elected should be published in the

Provincial official Gazette or the Gazelle of India
as the case may be.

. APPOINTMENT OF .DATES, TIMES AND PLACES.

. The Local Government should appoint, and
notify, in such manner as it thinks fit, such date
and, if necessary, such time and place as it may
think suitable, for each of the following proceed-
ings, namely :-— : ‘
i (@) the publication of the electoral rolls ;

"~ ~.(b) the attestation of nomination papers;

{(c) reception by the District Magistrate 'of
g nominations ; :

. {d) the examination and counting of votes ;
- {¢) _the scrutiny of nomination papers ;.
(f) the attestation of voting papers ; and

;. {g) the.counting of votes.

- In'thé case of elections by the Universities of
Madras, Bombay, Calcutta, Allahabad and the
Punjab, and the Coroporation of Madras, the elec-
tors may either attend the prescribed place at the
appointed time, to record their votes, or they
thay fill in the voting papers themselves in the
prescribed manner and send them by registered
post to the Returning Officer. .

In the case of election by the Corporation of
Calcutta, the Commissioners have to meet, (the
nomination papers having been received seven
clear days before the date of meeting for election),
for the purpose of election, when the names of
candidates will be read out to them by the Chair-
man. The voting will be by ballot. CF e
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In the case of the Corporation of Bombay, itis-
provided that the election shall be made by the
Corjporation in the same manner as though such
election was an item of municipal business and.
the Corporation had met for the-despatch of
municipal business at a special meeting called by
the President under sec. 36, clause (d) of the
City of Bombay Municipal Act, 1888, and the
election shall be decided in accordance’ with
section 86, clause (g) of the said Act.

Elections to the Imperial Legislative Council by
the Bengal and Bombay Chambers of Commerce,
and by non-official Members of Provincial Legis-
lIative Councils, and elections to the : Provincial
Legislative Councils by the Madras, Bombay,
Karachi, Bengal, Upper India and Punjab Cham-
bers of Commerce, by the Millowners’ Association
of Bombay and the Millowners’ Association of
Ahmedabad, by the Trades’ Associations of Madras
and Calcutta, by the Commissioners of the Port of
Chittagong and by the Naraingunj Chamber of
Commerce, have to be made at meetings of the
respective bodies. '

The election of Members to the Provincial
Legislative Councils by the planting interests of
Madras and Eastern Bengal and Assam have been
referred to already. '

For most elections in Madras, Bombay and the
United Provinces, electors have to meet at a spe-
cified time and place in the districtunder which
their names appear in the electoral rolls. In
Bengal, Eastern Bengal and Assam, it is provi--
ded that electors may present themselves before
the Attesting Officer on or betore the latest date
presciibed for the attesting of voting papers.

Where provision has been made for elec-
tion by delegates, the delegates have to
meet at a prescribed place for the purpose, .
except in the case of election of Members to the
Bombay Legislative Council by municipalities and
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‘District Local Boards, where the delegates have
to fill up the voting paper to be attested by the

President of the Municipality or District Local
Board by which they were elected, and deliver
them to the President to be forwarded by him
to the Returning Officer, except in the case
of election of a Member to the Bombay Legislative
Council by the Indian Commercial Community,
‘wherein the delegates of the Indian Merchants,
Chamber and the Bombay Native Piecegoods
Merchants' Association, have to fll up the voting
Ppaper to be attested by the Chairman of the body
by which they were elected and send them them-
selves to the Returning Officer by registered post.
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Practice and Procedure of the Legislatures

(i} Rules for the Conduct of I.egiala.ti*;e
‘ business

Tue IMPERIAL LEGISLATIVE CoUNCIL

[As amended on 11th February, 1873 and 16th
February, 1883]. o

In exercise of the power conferred by - the
Indian Councils Act, 1861, section eighteen, the
following rules have been made by -the
Council of the Governor-General assembled for
‘the purpose of making laws and regulations at
the meetings held on the eleventh day of
February 1873 and sixteenth day of February
‘1883, and have received the assent of  the
Governor-General. s i,

L. Preliminary

" 1. These rules supersede the rules for the
conduct of business at the meetings of the
Council as amended on the 17th day of December
1862, and the 238th day of February 1868, -

2. In these rules—

“ Council” means the Council of the Gover-
nor-General of India for the purpose of making
laws and regulations : ** President ” means the’

-Governor-General or (during the time of his visit
to any part of India unaccompanied by his
.Council) the President nominated by the Governor-
.General in Council, under the Indian Councils
- Act, 1861, section six'; or, in the absence of both
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the Governor-General and the President so
nominated, the Senior Ordinary Member of the
Council present and presiding :

“ Member” means a Member of the Council,
whether ordinary, extraordinary, or additional :

** Secretary means the Secretary to the Govern-
ment of India in the Legislative Department, and
includes every person for the time being exercising
the functions of his office : and ** Local Govern-
ment” includes a Chief Commissioner.

I1.—Meelings of the Council

3. The Council shall ordinarily meet at 11 A.
M., and shall not prolong its sitting after 4 p. M.,
unless the President otherwise direct. '

4. The quorum shall be seven, including the
President.

5. The Commander-in-Chief shall sit on the
right of the President : the Governor or Lieute-
nant-Governor shall sit opposite the President :
the Law Member shall sit wherever it may be
convenient ; and, subject to these provisions, the
Members shall sit .according to seniority, the
Junior Member being on the left oi the President.

6. The President may adjourn, without any
discussion or vote, any meeting or business,
whether there be a quorum present or not, to any
future day or to any part of the same day.

7. The President shall preserve order, and all
points of order shall be decided by him, no
discussion thereupon being allowed.

8. A Member desiring to make any observa-
‘tions on any subject before the Council shall
address the President without rising from his
chair. _ ,

9. On all matters brought before the Council,
- after the Member who makes a motion has spoken,
each Member consecutively, beginning with the
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Member on the left of the Presideiit, :may. make
such observations as he thinks proper..

After all the Members in turn have had an
opportunity of speaking, the Mover may speak
once by way of reply, and any other Member
may, with the permission of the President, speak
once by way of explanation.

Provided that, if the matter be an amendment
of a bill, the Member in charge of the bill shall -
be entitled to speak next after the Mover -of the
amendment.

10. When, for the purpose of explanatlon
during discussion, or for and other sufficient-
reason, any Member has occasion to ask a
question of another member on any measure then
under the consideration of the Council, he shall.
ask the question through the President.

. 11, Any member may speakat the request and
on behalf of another member who is unable’ to-
express himself in English.

. 12. On every motion before the council, the-
question shall be put by the President, and shall
be decided by a majority of vectes.

" In case of a dwnsnon, the votes shall be
taken by the Secretary in consecutive order,
beginning with _the Member’ on the left of the-
President.

After the question is put no further discussion-
upon it shall be allowed.

13. Any Member may ask for any papers or-
returns connected with any bill before the Coun-
cil. . The President shall determine, either at the-
time or at the meeting of the Council next fol-
lowing, whether the papers or returns asked for
can be given.

14. Communications on matters connected
with any bill before the Council may be address-
ed, either 'in the form of a petition to the Gover-
nor-General in Council, or in a lettér-to-the
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Secretary, and must in either case be sent to the
Secretary.. Ordinarily, = such communicatians:
w1ll not be answered.

* Except in the case of the H:crh Court at Fort
Wllllam, such communications from courts, offi--
-cials, ar public bodies - shall ordinarily be sent
-through the Local Government.

.13, The Secretary shall either cause such
commumcatmns to be printed and send a copy-
to.each Member, or circulate them for the peru-
sal of each Member. ,

¢ 1ML Introductzan and Publication of lels

. 16, . Any Member d_esmng to move for leave
“to introduce a bill in accordance with the - pro-
‘visions of section 19 of the Indian Councils Act
shall give the Secretary at least three days’ pre—
'vious notice of the title and object of the bill.

If such motion be carried, the bill witk a full
-statement of objects and reasons shall, if not
already prepared, be prepared by the Member or
{if he so desire) by the Secretary in consultatmn
with the Member.

17. The Secretary shall then cause the bill,
‘together with the statement of objects and rea-
-sons, to be printed, and shail send a copy to
.each Member.

If any of the Members are wunacquainted
with Enghsh he shall also cause the bill and the
statement of objects and reasons to bs translated
<into Hindustani for their use.

17 A. The Council may, at any time after
iJeave to introduce a bill has been. granted, direct
that the bill be publishedin such manner as the
Council thinks fit.

18. When a bill is . introduced, or on some
subsequcnt occasion, the ‘Member in charge of
it shall make. one or more of the following
amotions:—
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‘(a) that it be referred to a Select Committee,
or (b) that it be taken into consideration by the
Council either at once, or at some future day ta-
be then mentioned, or

(c) thatit be circulated for the purpose of
eliciting opinion thereon.

19. No such motion shall be made until after
a copy of the bill and a copy of the statement of
objects and reasons have been furnished to each -
Member. Any Member may object to the
motion unless such copies have been furnished, to-
him at least seven days previously; and such.
objections shall prevail unless the President, in
exercise of his power to suspend any of these
rules, allows the motion to be made.

20. On the day on which such motion is made-
or on any subsequent day to which the discuscion
is postponed, the principle of the Bill and its-
general provisions may be discussed.

21. When. any motion mentioned in Rule 8-
is carried, the bill shall, together with a statement
of its ob]ects and reasons, be pubhshed in English
in the Gazette of India.

The bill and statement shall also be pubhshed
in such cfficial gazettes and in such vernacular
languages (if any) as the Council in each case-
decides to be necessary for the purpose of giving_
notice to the communities affected by the bill.

For this purpose the Council shall make an.
order at the meeting at which motion is carried,.
and may, from time to time, on the motion of any
Member, vary or cancel such order.

22. The Governor-General, if he see fit, may‘
order the publication of a bill, together with the-
statement of objects and reasons which accom-
panies it, in such Gazcttes and languages as he-
thinks necessary, although no motion. has been.
made for leave to introduce the bill
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- In that case it shall not be necessary to move
‘for-leave to intraduce the Bill ; and if the bill.be
-afterwards introduced, it shall not be’ necessary
to pubhsh it again. T

: IV.—Select Cormmuces

_ 23. The Law Member shall be a Member of
-every Select Committee.

‘The other Members of every comm:ttee s‘nall
“be named by the Council when the bill is refer-
red, or at any subsequent meeting.

'The Law Member, and in his absence’ tbe
Member in charge of the bill, shall be chairman
-of the Committee, and, in the case of an equality
-of votes, the chalrman shall " have ,a second or
-castm 2 vofe.

‘24. After publication of a bill in the’ Gazelle
-of India the Select Committee to which the bill
.may have been referred shall make’ a report
thereon

: Such report shall -be made not sooner than
'three months from the date of the first publica-
“tion in the Gazelle of - India, unless the Council
-orders the report to be made sooner," .

Reports may. be gither preliminary or final.

- The Select Committee shall in their report statc
whether or not, in their judgment, the bill has
been so altered as to require re-publication,
whether the publication ordered by these rules
-or by the Council has taken place and the date
-on which the publication has taken place, or
‘where publication in more than one Gazette or
in more than one language is ordered, the date
on which the publication in each such Gazette
-and each such language has taken place.
If, in the judgment of the Committee, the bill
has been so altered as to require re-publication,
‘the Secretary shall send a copy of the altered bill
“to the Secratary of the Department to Wthh 1t
pertains.
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When the Committee recommend the re-publi-
cation or a bill which was originally crdered by.
these rules or by the Council to be published in.
more than one Gazette or in more than one
language, they shall, in the absence of any-
thing to the contrary in their report, be
taken to recommend that the bill be re-published
in every such Gazette and every such languages.

In the Committee are of opinion that it is un- .
necessary to re-publish the bill in any such
Gazette or in any such language, they shall, in
their report, state the grounds of the opinion.

25. The Secretary shall cause every report of
a Select Committee to be printed, and shall send
a copy of such report to each member, and, if
the Committee or the President so direct, the
Secretary shall cause the report, with the amend-
ed bill, to be published in the Gazette of India.

If any of the members present are unacquainted
with English, he shall also cause the report to
be translated into Hindustani for their use.

26. The report of the Select Committee on a
Bill shall be presented to. the Council by rthe
Member in charge of the bill, and shail be taken
into consideration by the Council as socon as
conveniently may be;but any Member may
object to its being so taken into consideration
when he has not been furnished for a week with
a copy of the report ; and such objection shall
prevail, unless the President, in exercise of his
power to suspend any of these Rules, allows the
report to be taken into consideration.

V.—Consideration and amendmenls of bills

27. When a bill is taken into consideration
by the Council, any Men?ber may propose an
amendment of such bill.

28. If notice of such amendment has not been
sent to the Secretary at least three days before
the meeting of the Council at which the billis to
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be considered, any Member may objectto the
moving of the amendment, and such objection
shall prevail, unless the President, in exercise of
his power to suspend any of. these rules, allows
tk.e amendment to be moved. ,

" The Secretary shall cause every such notice to
be printed, and shall send a copy for the
information of each Member. ' :

- 1f any of the Members present are unacquaint-
ed with English, he shall also cause every such
notice to be translated into Hindustani for their:
use. : :
--29. Amendments shall ordinarily be considered
in the order of the clauses to which they respec-
tively relate. , _
29 A. Notwithstanding anything in the fore-
going rules, it shall be in the discretion of the
President, when a motion that a bill be taken
into consideration has been carried, to submit
the bill, or any part of the bill, to the Council
section by section; when this procedure is adopt-
ed the President shall calleach section separate-
ly, and, when the amendments relating to it have
been dealt with, shall put the question that
this section or (as the case may be) this section
as amended, shall stand part of the Bill.

30. Any Member may move that a bill which
has been amended by the Council or by a Select
Committee be republished or re-committed, and,
if the Council so decide, the President may.order
the bill to be re-published or re-committed, as
the case may be. '

31. If no amendments be made, when a bill
is taken into consideration by the Council, the
bill may at once be passed.

 If any amendment be made, - any Member
may object to the passing of the bill at the same
meeting; and such objection shall prevail, unless
the President, in exercise of his power to suspend
any of these rules, allows the bill to pass.
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Where the. objection . prevails, the bill shall be
brought forward again at a future .meeting, and
may then be pa%sed with or thhout further
amendment.

_ VL. Passing of bills and publzcatron of Acls

32. When a bill is passed by the Council, a
copy thereof shall be signed by the Pres1dent
and, when the Governor-General has declared_
his assent thereto, such copy shall be signed by
the Governor-General and the bill shall be pub:
lished as soon as possible in the official Gazettes,
under the signature of the Secretary, as an Act of
the Governor-General in Council.

Such publication shall be made in the Gazette
of India in English and in the official Gazettes of
the Local Governments in English and in the
principal Vernacular languages spoken in the
ferritories subject to such Governments respect-
ively :

" Provided that, when the Act does not apply to

the whole of British India, it shall be published

only in the Gazette of India and in the Gazettes

of the Local Governments to whose territories

it applies. :
VII. Dulies of Secrelary.

83, At least two days before each meeting of
Council, the Secretary shall send to each Member
a list of the business to be brought forward at
“such meeting.

84. The Secretary shall keep a ]ournal, in
which all the proceedings of the Counc:l shall be
fairly entered.

The journal shall be submitted after each
meeting to the President for his confirmation and
signature, and, when so signed, shall be the re.
cord of the proceedmgs of the Council. -

35. The Secretary shall also prepare a report
of the proceedings of the Council at each of its
meetings, including an abstract of the observa.

10



<xlvi APPENDIX

tions of the Members, and publish in the Gazette
of India as soon as possible after the meeting. He
shall send a copy of such report to each member
'and also to the Permanent Under-Secretary of
State for India.

. 36. 1In addition to the other dutles specially
required by these rules, 1t shall be the duty of
the Secretary—

1st, to draft all bills originated by the Govern-
ment of India, the statementsof their objects and
reasons, and the reports of the Select Committee
to wiich such bills are referred ;

2nd, to take charge of the copies "of the bills
signed by the Governor-General and of all the
other records of the Council ;

- 3rd, to keep the books of the Council ;
4th, to keep a list of the business for the time
bemg before the Council ;

5th, to superintend the printing of all papers
printed in pursance of these rules ;

6th, to assist the Council and all Committees in
such manner as they may direct;

7th, to send tothe Secretary of the Department
to which the bill pertains, any bill which an
additional Member has obtained lcave to intro-
duce under Rule 16 ;

8th, to examine all bills deposited by Additional
Members, and report to the President on those
which contain clauses trenching on subjects
coming within section 19 or section 22 of the
Indian Councils Act, 1861 ;

9th, to write all letters which the Council, or
the President, or any Select Committee, or the
Law Member, directs to be written.

37. It shall be the special duty of thie Assistant
Secretary in the Legislative Department to trans-
late into Hiandustani- Bills, Statements of Objects
and Reasons, Reports of Select Committees and
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Amendments of Bills, to explain papers* to the
Members unacquainted with English, and other-
wiseito assist them in such manner as they may
require.

VIII. Mzscdlancous

38. Strangers may be admitted "into ‘the
Couricil Chamber during the sittings of the Coun:
<il on the order of the Presideat.

- Application for orders of admission is to be :
made to the Secretary.

39.. The President on the motion ' of any
Member, may direct, at any time during a sxthng
of the Councn! that strangers withdraw. -

. 40.- Any paper relating to any measure befure
the Council may be pubhshed by order. of
the President. Copies of papers so published
shall be sold at'such rates as may be fixed by
the Secretary.

'41.  Any bill respecting v&hlch no motion has
been made in the Council for two years may, by
order of the President, be removed from the list
of business.

42. The President, for sufficient reason, may '
suspend any of the foregoing rules.

Tue ProvincIAL LEGISLATIVE CGUNCILS.

The following are the rules for the conduct of
Legislative business of the Madras Leglslatlve
Councnl —

' I.—Definitions.

" 1. In these rules—

“ Council ” means the Council of the Governor
of Fort Saint George for the purpose of making
laws and reguiahons.

“ Meeting ” means a meeting of the Council.

“ President ” means the Governor of Fort
Saint George or, in his absence, the senior Civil
Ordinary Member of Council present. .
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-4 Member ” means an: Ordinary or Additional
Memher of the Council.

% Secretary”’ means the Secretary or the Under
or Assistant Secretary to the Government' of
Madras in the Legislative Department.

* Bill ” means a proposed enactment in-any
stage before it has recawed the assent of the
Governor.

. In'the computation of * clear days ", Sundays
and holidays are not excluded.

I! —Summoning and adjournment of Council.

“2. The times and places of meetings shall be
fixed by the Governor, and the Secretary shall
notify.the same in the Forl Saint George Gazctt:
and to each Member by letter.

"When the business before a meeting is
concluded the President shall declare the
meetmd‘dlssolved . The President may adjourn,
without any discussion or vote; any meetin, or,
business, to any future day or to any part of the
same day. " The Council also may, upon motion
made and carried, adjourn any meetmg or
business.

4. A motion that any meeting or business be
adjourned or that the Council pass tothe business
next in-order in the statement of - business, may
be, moved at any time and without previous
notice as a distinct questwn but notso as to inter-
rupt aspsech. If the motion is carried, the Council
shall adjourn the meeting or business, or the
further consideration of the business then under
disc:ussion shall be dropped, as the case may be.

" 5., A motion of the kind referred to in the last.
precedlng rule shall take precedence of any other.
motion then before the Council and, if such
motion is- rejected, no similar motion 'shall be
made until after the lapse of what the President
shail deem to be a reasonable time nor by'the:
Member by whom the previous motion'was madé."
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« 6. If, at the tlme apointed for holding a meet~
ing or adjourned meeting as aforesaid, or if “at
any time after the commencement of business at
such meeting, the quorum required by section 3%
of the Indian Councils Act, 1861 (thatis to sayy
the Governor or some Ordmary ‘Member of
Counc:l and four or more Members of Council),
is not present, the Members present shall, without
proceeding to business of any kind, ad]ourn untll-
again summoned by the Governor, and the fact
shall be noted by the Sﬂcretary in the Journal of
the Council.

111.—Course of Business.

A At least three clear days before the date
Exed for a meeting the Secretary shall send’ to
the Madras address of every Member a printed
statement of the business to be transacted at such
meeting. o

8. No business which is not entered in the
printed statement of business prepared under
Rule 7, shall be transacted at any meeting unless
the permission of the Governor has been obtain-
¢d previously to the meeting.

- 9. The President shall have power to regulate
the order in which business is transacted, -but,
ordmanlv, the succession of business shall be as
described in Rule 10.

© 10.  After the Pres:dent has taken the chalr—

(1) the Secretary shall reportthe names of
.the Members (if any) who have taken their. seats
“for the first time ;

(2) the discussion of the annual Financial
‘Statement and the asking of questions under sec-
tion 2 of the Indian Councils Act, 1892, shall then
take place ;

(3) the President shall report to the Counc1l
the Acts which have received the assent of the
Governor-General under section 40 of the Indian
Councils Act, 1861, or which have been disallow-
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ed by the Governor-General or by Her Ma]esty,
since the last meeting ;

' (4) the Secretary shall report to the (..ounml
the Acts which have received the assent of the
Governor under section 39 of the Indian Councils
Act, 1861, and the Bills which have been dis-
al]owcd by the Governor since the last meeting;

'(5) the Secretary shall report to the Council
&hc petitions and other communications relatmg
to the business' of the Council which have been
teceived by him since the last meeting and sha]I
if necessary, read such petitions and commanica-
tions to the Council ;

'1.(8) . Members desn'ous of obtaining leave to
’ntroduce Bills shall move that such leave be
granted :

¢« (7) the Council shall then proceed to dlspose
of the business left unfinished at the last meeting,
_1f any 3 and, this being done,

::(8): the Council shall proceed to deal Wlth the
‘remamlng business for the day,

- IV.—Regulalion of Discussions.

11 The President shall preserve order and
shall decide all points of order submitted for his
‘dec¢ision by the Members and all questions con-
‘nected with the interpretation of these rules.
There shall be no discussion on any point of
order and the President’s decision shall be final.

12. Any Member may draw the attention of the
'President to a violation of order and, while he is
dorng so, all other Members shall remain silent. ’

., 13. In discussing questions coming before the
Council for consideration, a Member shall speak
from his place, shall rise when he speaks, and
pddress the President. The President also shall_
rise when he addresses the Council.

T At any time, if the President rises, any Mem-
her speakmg shall immediately resume his seat.:



PROCEDURE OF THE LEGISLATURES . cl

14. Members may read their speeches and may
also read, as part thereof, passages from books or
papers bearing upon the question under discus-
sion.

15. No Member shall speak except upon busi-
ness which is at the time regularly before the
Council or, by special permission of the President,
inexplanation of what he said in a previous
debate.

16. Exceptindiscussing amendments, when the
Council is settling the several clauses of a Bill,
no member other than the Mover shall speak
more than once upon a question; but the Mover
shall, if he has spoken to the question when
making his motion, be allowed a reply, '

Provided that, if the matter before the Council
be an amendment of a bill, the member in charge
of the bill shall be entitled to speak next after
the mover and seconder of the amendment.

17. A Member who bas spoken upon a mo-
tion may speak again upon any amendment of
that motion. A Member may also speak again in
order to explain what he has previously said, if
it has been misunderstood.

18. When, for the purpose of ‘explanation or
for any other reason, a Member has occasion to
ask of another Member a question relative to the
business before the Council, he shall ask the
question through the President.

19. Every matter which comes before the
Council for decision shall be decided in accord-
ance with the majority of votes after (1) motion
has been made and seconded and (2) the ques-
tion has been put by the President.

20. No discussion whatsoever shall take place
after the question has been put by the President.

21. The votes of the Members may be taken
by voices or by division or by name but they
shall be taken by division or by name if any
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Member so desires. The method of taking votes
by division or by name .shall be in accordance
with the instructions of the President.

22. Any Member may ask for any papers, re-
turns or information connécted with the business -
before the Council and the President shall deter-
mine whether such papers, returns or mforma-
tion can be fornished.

V.—Motions generally.

23. Members who wish to make any motion
at any meeting must give notice of their inten-
tion at the next preceding meeting or must send
such notice in writing to the Secretary at least
six clear days before the day fixed for the meet-
ing at which they intend to make the motion:
Provided that the President may, at his dis-
cretion, permit a2 motion to be made of which such
notice has not been given.

24. All motions of which notlce is given under
the preceding rule shall be entered in the state-
ment of business prepared by the Secretary under
Rule 7.

- 25. No motion shall be taken into considera-
tion by the Council unless it is seconded.

26. A motion of which due notice has been given
may, in the absence and at the request of the
Member by whom notice was given, be made by
any other Member ; but if not so made, or if 2
Member announces his intention of withdrawing
a motion standing in his name, the motion may
be made by any other memberand, if not so
made, shall not be put unless the Council other-
wise orders.

27. If amendments of any motion are moved,
the President, when taking the sense of the
Council thereon shall recite the terms of the
original motion and of the amendments proposed
and it shall be in his discretion to put first to the
vote either the original motion or any of the pro-
posed amendments thereon.
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- 28. A purely verbal amendment of a motion
may be moved at any time during the discussion
upon the motion and without previous notice,
but no amendment which is substantially the
negative of a motion shall be taken into consi-
deration by the Council. :

29. A motion shall not be taken into consider- -
ation by the Council if it substantially raises a
question already disposed of at the mzeting or is
inconsistent with any resolution already passed
thereat.

 80. If any motion, as made, involves several
‘points, the President may, at his discretion, divide
it, so that each point may be det:rmined separa-
tely. -
: VI.—Introduction of Bills.

3l. Any Member may move at a meeting of
the Council for leave to introduce a bill in accord-
ance with section 38 of the Indian Councils Act,
1861; provided that at least six clear days’ pre-
vious notice of the title and subject of the bill has
been given to the Secretary.

- If the motion tor leave to introduce a bill
be carned the mover shall send the bill, together
with a fall statement ot the objects of and reasons
for the proposed measure and any connected
papers, to the Secretary, who will forthwith cause
the bill, the statement of objects and reasons
and the connected papers to be printed and com-
municated to each of the Members, and will also
-cause the bill and the statement of objects and
reasons to be published in the Fort Saint George
Gazelle in English and in such Vernacular lan-
gauges as the Governor may direct.

33. The Governor may, at his discretion,
direct the Secretary to publish any bill, together
with a statement of the objects of and reasons for
it, in the Fort Saint George Gazetle in English and
in such Vernacular languages as he thinks neces-
sary, although leave to introduce the Bill has not
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been applied for under Rule 31 ; and the Secre-
tary shall publish it accordingly and shall send a
copy of the bill and of the statement of objects.
and reasons to each of the Members. When a
Bill has been published under this rule, it shalt
not be necessary to move urder Rule 31 for leave
to introduce it.

"~ 34. At any time after leave to introduce a Bilt
bas been granted under Rule 32 or after publica-
tion has been ordered under Rule 33, the Mem-
ber in charge of the Bill may introduce it after
giving six clear days’ notice to the Secretary ;
provided that no bill shall be introduced until
fifteen clear days from the date of its publication
under Rule 32 or Rule 33, as the case may be.

When introducing a Bill,the member in charge
of it shall move that the Bill be read in Council.
The principle of the Bill and its general provisions
may then be discussed, and, if the motion be
carried, the Secretary shall read the title of the
Bill. The Council shall then consider the ques-
tion of referring the Bill to a Select Committee-
and, if the question be decided in the affirmative,
the Council shall appoint the Committee and may
further direct that its report shall be submitted
within a specified period.

© 85. At any time during the progress of a
Bill the Member in charge of it may move,
for permission to withdraw it, and, if such
permission is granted, the Bill shall be withdrawn
accordingly. The Member in charge of a Bill
which has been published under Rule 33, but
which has not been introduced and read in Coun-
cil, may withdraw the same without further for-
mality than a mere announcement of the with-
drawal to the Council.

VII.—Select Commitlees.

36. Select Committees may be appointed by
the Council for any purpose connected with the
business of the Council and may sit and submit
their reports although the Council is adjourned.
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37. When a Bill has been referred to a Select
Committee for consideration, it shall be the duty
of the Committee to discuss each clause of the Bill/
and to recommend to the Council such amend-
ments as seem to it to be advisable.

88. 1If the Council has fixed a period within:
which the Select Committe e shall submit its report-
upon a Bill and the Committee is unable for any
reason to submit its report within that period;.
the Governor may from time to time extend the
period on the application of the Member in
charge of the Bill, .

39. The report of the Select Committee shall’
be signed by all the Members of the Committee
or by a majority of them; but any Member of a
Select Committee may record his views in a sepa-
rate minute.

40. The reportof the SelectCommittee appoint-
ed to consider a Bill shall contain particulars.
of the principal amendments proposed and of
the reasons for such amendments, or it may con-
tain a recommendation that the Bill under con-
sideration be abandoned.

41. The report of the Select Committee, any
minutes that may have been recorded by indivi-
dual Members of the Committee and (if the Bil]"
has been amended) the Bill as amended by the-
- Committee shall be printed and copies furnished
to each Member of the Council The report and
minutes (if any) and (if the bill has been-
amended) such portion thereof as may have
been amended, shall also, unless otherwise-
directed by the Select Committee, be published
in the Forl Saint George Gazelle in the languages.
in which the original Bill was published.

42. No business shall be transacted at any
sitting of the Select Committee unless a majority
of Members of the Committee is present.

43. The Member incharge of a Bill shall in-
variably be a Member and, also, the Chairman of"
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the Select Committee appointed to consider that
Bill and shall have power to report to the-
Governor the name of any Member of the Select
Committee who neglects or is unable to attend
its sittings and the Governor may thereupon
appoint, out of the Members of the Council, an
additional member to the Select Committee.

44. A Select Committee may, for the purpose
of obtaining information, invite any person to be
present at its sittings. . ' :

' '45. While a Select Committee is sitting to
consider a bill, all communications relating to

Bill which are received by the Secretary shall be
referred to it.

VIIF.—Passing of Bills.

" 46. When a Bill has been introduced and
‘read in Council under rule 34 and the Council
‘has decided that it is not necessary to refer it for
consideration to a Select Committee, the Council
shall not proceed to take the Bill into considera-
“tion until the expiration of fifteen clear daysfrom
‘the date on which the Bill was read under
‘rule 34, '

In this case it shall not be necessary to make,
-on the day on which the Bill comes on  for
-consideration, a formal motion that the Bill be
‘taken into consideration.

. 47. When a Bill has been referred to a Select
‘Committee under - rule 34, it shall not be taken
‘into consideration bv the Council unless copies
of the report of the Select Committee and (if the
Bill has been amended) of the Bill as amended
‘shall have been seut to the Madras address of
‘each of the Members of the Council at least fifteen
-clear davs beforehand and, in cases in which the
Select Committee has not dispensed with the
publication referred Jto in rule 41, until the
-expiration of twenty-one clear davsfrom the date
-of such publication. Subject to these conditions,
the Member in charge of a Bill, when presenting



PROCEDURE OF THE LEGISLATURES :cClviis

the report of the Select Committee to the Council,.
may move either that the Bill and report be taken
into consideration at once or that the considera-
tion of them be postponed toa subsequent
meeting.

The discussion upon a motion- under this rulé-
that a Bill be taken into consideration sha!l not
extend to the principle of the Bill.

48. Any Member wishing to propose an
amendment affecting the substance of a Bill shall
send a copy of the proposed amendment to the
Secretary in accordance with Rule 28 and thd
Secretary shall enter the same in the prmted
Statement of Business prepared under Rule 7
but it shall not be necessary to  give prevxous
notice of amendments of a purely verbal character
or of amendments consequential upon,, or moved.
in respect of, amendments which have ;been
carried. ‘ : SR

49. Proposed amendments of Bills shall not
be moved until the Bill is actually taken into-
consideration and, when moved, they shall be
considered in the order of the sections to- wluch
they relate.

Proposed amendments of Bllls shall be'.
governed oy Rules 25, 26, 27, 29 and 30 relatmg
to motions.

50. The President may declare that a propose&
amendment of a Bill shall not be discussed: o
put to the vote on the ground that it is irrelevant:
or incomplete or that an amendment identical in
substance with it has been previously disposed of-
by the Council in considering the same Bill. N

5I. If no amendments, other than purely verbal.ﬂ
amendments and (if the Bill hasbeen referred to a-
Select Committee) the amendments proposed by!
the Select Committee, be made in a Bill' by tbe’
Council on the day upon which it is- taken into.
consideration, the Bill may, upon.motioni made))
be passed at once. If, however;, amendments:
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-other than purely verbal amendments or, amend-
ments proposed by the Select Committee are
‘made, any Member may object to the passing of
the Bill atthe same meeting;and such objection
shall prevail unless the Council, upon motion
:made, otherwise orders. :

52. .1If the objection referred to in the last
preceding rule prevails; the motion that the Bill
-be passed shall be t:ken into ccnsideration again
-at a subsequent meeting and the Bill may then
be passed eithzr with or without further amend-
ment ; provided that, at thisstage. noamendment
-may be moved without the permission of the
President.

IX.—Final Stages of Bills.

53. When a Bill has been passed by the Coun-
-cil, the Secretary shall revise and complete the
marginal abstracts and the numbering of the
sections thereof and- shall submit it immediately
to the Governor for a declaration under section
39 of the Indian Councils Act, 1861, that he
-assents to, or withholds his assent from, the same.

- 54. The assent or dissent of the Governor
shall be enfaced upon the bill and the fact com-
municated to-the Council at its next meeting by
‘the Secietary. :

55. When an Act has received the assent of
the Governor-General under section 40 of the
Indian Councils Act, 1861, it shall be published in
‘the Forl Saint George Gazelle, in English and the
Vernacular languages of the parts of the Presi-
dency affected by its provisions, as'an Act of the
“Governor in Council assented to by the
Governor-General and having the force of law.
Such publication shall be deemed to be the
publication referred to in section 40 of the Indian
‘Councils Act, 1861.

. 56. The assent or dissent of the Governor-
General or the dissent of Her Majesty to an Act
.shall be announced by the Governor to the Coun-
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~«cil as soon as conveniently may be and such
assent or dissent shall be recorded in the journal
of the Council.

57. No Member shall make any motlon upon,
or otherwise bring under the consideration of
the Council, the exercise by Her Majesty, the
‘Governor-General or the Governor of the prero-
gative of withholding assent to an Act or Bill.

X.—Rules relating o Pelitions.
58. Petitions to the Council must—

(1) relate to some matter actually under'th,e
consideration of the Gouncil ;

~ (2) be addressed to the “Governor in Council”;

(3) be dated and ‘signed by the petxtloner or
petltxoners, ‘ ‘

(4) be in respectful -and temperate language ;
and

. (5) conclude with a distinct prayer. -

59. If a petition - is not in conformity with the
preceding rule, or if the Secretary sees reason to
doubt the authenticity of any signature appended
thereto, he shall certify the same on the back of.
the petition and report the fact to the Council.
The Council may thereupon reject the petition,
which shall then be returned to the petitioner or
petitioners with a statement of the reason for such
rejection. -

60. If the petition is in conformlty with Rule
58, the Secretary shall, if necessary, make an
abstract of it and bring the petition under con-
sideration by reading it, or the abstract, be-
fore the Council, which shall deal with the
petition in such manner as it may deem proper.

XI1.—Admittance of Strangers.

61. Persons desirous of admission into the
Council Chamber during the sittings of Council
shall make application to the Secretary who will
take the orders of the President thereon.
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' 62." The President may at any time .during a
sxttmg .of. the Council direct that all strangers
withdraw.

~63. Ifa Bill which peculiarly affects private
mterests be under the consideration of the Coun--
cil or of a Select Committez. thereof and if any:
person whose interests are so affected apply to
the Council - or Select Committee for. permission:
to be heard, either personally or by Counsel, on
the subject of the Bill, the Council of Select
Committee may, upon the wmotion of any

Member, direct that the petitioner or his Counsel
be heard at the meeting at which the motion is.
made or at and on some future specified time and
day ; and if the petitioner or his Counsel js not
present at the sa:d meeting or does not appear
at and on the said time and day, as the case may
be, the permission granted by the Council or
Select Commi tee shall be held to have lapsed.

64. Except as provided in Rules 44 and 63, no
stranger shall be permitted to address the Coun-
cil or any Select Committee.

65.- 'Any Member may move that the hearing
of any person who has been permitted under
Rule 63 to address the Council or a Select
Committee shall cease if such personis irrelevant
or unduly prolix, or for any other sufficient
reason. >

XI1.—Dulies o] the Secrelary

' '66. The Secre*ary shall be bound to perform
the following duties in addition to those specified
in the preceding rules :—:

(1) to take charge ot the records of the Coun-
cil ; .

(2) to keep the prescribed books ;

(3) to attend all meetings and to take minutes
of the prcceedings ;

. (4) to superintend the prmtmg of all papers
ordered to be printed ;.
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(5) to note in bills the amendments ordered by
the Council and to scrutinize all Bills and Acts in
view to preventing typographical errors ;

(6) to prepare and revise the marginal abstrzct
of Bills and Acts and the headings and arrange-
ment of the chapters and the numbering of the
sections thereof ;

(7) to attend the sitting of Select Committees
and to draw up the reports of Select Committees
when required so to do ;

(8) to carryon corres;;ondence' under the orders
of the Council ; :

(9) to help, when required to do so, in the
framing of Bills;

(10) to generally assist the Council.
XUI.—Books and Records.

67. A journal shall be kept containing a brief
abstract of the proceedings of the Council. This
journal shall be submitted assoon as possible
after each meeting to the President for his con-
firmation and signature.

68. Besides preparing the above journal the
Secretary shall publish in the Fort Saint George
Gazelte, in English, as soon as may be after the
conclusion of each meeting, an account, which
should be as full as possible, of the proceedings
of the Council.

69. A register andindex of letters and petitions
addressed to, or despatched under orders of, the
Council shall be maintained.

XIV.—General. .

70. The Council may, on a motion and at any.
time, suspend the operation of any of the fore-
going rules.

71. Any Bill respecting which no motion has
been made in the Council for the space of two

11
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years may, by order of the President, be removed
from the list of business and the fact of such
removal shall be announced by the President to
the Council.

- 72, A Member in charge of a Bill may entrust
it to any other Member and the Member to whom
it is so entrusted shall be the Member in charge
of the Bill for the purposes of these rules.

73. Any Member may apply to the Secretary
for any papers, returns of information connected
with the business before the Council, and the
‘Governor shall determine whether such papers,
return or information can be furnished.

[Similar rules have been framed for the other
Provincial Legislative Councils].

(ii) Extracts from Legislative Standing
Orders.

A.—PROCEPURE WITH REGARD TO BILLS BEFORE

THEIR INTRODUCTION INTO THE VICEROY'S COUNCIL.

I.—No. 9, Dated, India Office, London, the 31st
March 1874.

From—Her Majesty’s Secretary of State for
India. .
. To—His Excellency the Right Honorable the
Viceroy and Governor-General of India in
Council. A

My attention has been drawn to the great
number and importance of the measures re-
cently passed by the Council of the Governor-
General for making Laws and Regulations, which
have been brought for the first time to the official
knowledge of the Secretary- of State for India
through enactments sent hither for Her Majesty’s
approval or disallowance, under section 21 of
the Indian Councils Act. The Government of
India appears to have taken upon itself the entire
responsibility for nearly the whole of these
measures throughout their course. The- policy
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embodied in them was no doubt maturely con-
sidered in the first instance by the Governor-
General in his executive capacity and in Exe-
cutive Council when this policy was determined
.upon, Bills to give effect to it were drafted in
your Legislative Department, and were subse-
quently introduced into the Legislative Council
by the Law Member or by some other Member
of Council, or by some gentleman who acted as
“the organ ot the Government. In their pasSage
through the legislature they appear to have
.remained in charge of some representative of
the Governor-General in Council up to the
time of their final enactment. There is no ques-
tion that, if measures of equally great mo-
ment to the fortunes and interests of the Indian
Empire had been adopted by the Governor-
‘General, not in the Council for making Laws and
Regulations, but in ExecutiveCouncil, they would
have been reported to me in full detail at a much
earlier stage, and I see no sufficient reason why
the circumstance, often quite accidental, that
Your Excellency's orders take a legislative form
should deprive me ot all official information con-
<cerning them until a period at which it becomes
peculiarly difficult to deal with them. Among
many inconveniences which attend the present
course of proceeding, it may be pointed out that,
if the Secretary of State advises Her Majesty to
disallow an enactment under section 21 of the
Indian Councils Act,he may be annulling, on the
score of asingle objectionable provision,the results
of much conscientious labour on the part of the
Legislature, and of much technical skill bestowed
by the Legislative Department; and, further, that
unless a measure is reserved under section 20
of the above Act for Her Majesty’s pleasure (a
course which appears to be very rarely followed),
its disallowance may cause great difficulty and
confusion by rendering useless course of ad-
ministrative actions which have been entered
apon on the footing of the law. Itadds to the
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force of these observations that of late there has
been a considerable increase in the number of
petitions and representations addressed to the
Secretary of State by natives of India and others
on the subject of intended legislative measures,
concerning which his information is at least
imperfcct. '

2. The present practice appears to be a
.departure from older-precedents. Iobserve that,
.as recently as 1868, despatcheswere addressed
by the then Government of India to Sir Stafford
.Northcote (Home Department, Legislative, 30th
June 1868; Home Department; Public, 6th

November 1868), in which full information was
given to him respecting important legislation
‘which was at that time contemplated, and in
which his opinion onits policy was invited. 1 con-
sider that a return to this method of proceeding
would be attended with advantage, and I request
therefore that Your Excellency in Council will
observe in future the following rules with refer-
ence to allintended legislative measures which are
at the same time of importance and are not
~urgent.

3. Whenever the Governor-General in (Exe-
cutive) Council has affirmed the policy and

- expediency of a particular measure, and has
- decided on submitting itto the Council for
making Laws and Regulations, I desire that a
‘despatch may be addressed to me stating at
“leng.h the reasons which are thought to justify
the step intended to be taken, and the mode in
‘-which the intention is to be carried out. This
- despatch must be accompanied by a copy of the
‘ Bill drafted in your Legislative Department, or
--should be followed by such copy with as brief
delay as possible. I do not propose to reply at
once in all cases to this communication, but 1
«request that Your Excellency will mention in it
--the date at which itis intended thatthe Bill
“referred to shall -be submitted to the.Legislative

-
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Council, and that this date may be so fixed as to
afford me sufficient time to address to you on the
contemplated measure such observations as I may
deem proper, if I should desire to observe upon it.

4. I have excepted from the above directions
measures of slight importance (of which I am-
aware that a considerable number pass the Legis-
lative Council annually), and measures urgently
requiring speedy enactment. I leave Your Excel-
lency to judge of the degree of importance which
will bring a given case within the rule I have
laid down, and of the degree of urgency which
will withdraw ancther case from it. In the event,
however, of your omitting to give me previous
information of an intended enactment on the’
ground that it is urgently required, I request you
to communicate to me subsequently the grounds
of the opinion on which you have acted.

5. Itis, of course, conceivable that a Bill of
which I have approved, or which has been modi--
fied in conformity with my desire, may be
materially changed during its passage through
the Legislative Council. It appears to me that,
as a fact, that body early aliers Govern-
ment measures on points of principle ; but if the.
case to which I am referring should happen, I do-
not apprehend that your Excellency would have
any practical difficulty in delaying the progress
of the bill until I have a fresh opportunity of
expressing my opinion.

6. In making these observations1 have not
failed to bear in mind the correspondence which
took place in 1870 between my predecessor and .
the Government of Lord Mayo respecting. the. .
powers of the Council for making laws and,
regulations, but it does not appear to one that
the questions discussed in that correspondence
are raised by the rules which I have requested’
your Excellency to observe. ‘

7. It is my intention to send a copy of this,
despatch (omitting the last two paragraphs); to,
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the Governors in Council of Madras and Bombay
for their guidance in matters of legislation, and 1
request you to transmit a copy (with the like
omission) to_the Lientenant-Governor of Bengal,
to whose legislative measures I wish my direc-
tions, mulatis mutandis, to apply.

II. No. 45, dated Fort William, the 28th July
1874.
From—The Government of India in the Home
' Department.

To-—Her Majesty’s Secretary of State for India.

We have the honour to acknowledge the receipt
of your Lordship’s despatch Legislative) No. 9 of
the 31st March 1874.

2. In that despatch the following rules are pres-
cribed for the guidance of the Governmeunt of.
India, the Governments of Madras and Bombay,
and the Lieutenant-Governor of Bengal in
matters of legislation :—

(1) Whenever the Government, in its executive
capacity, has decided to submit a measure of
importance, which is not urgent, to the Council
for making laws and regulatious, a despatch is
to be addressed to the Secretary of State, stating
at length the reasons for the measure and the
manner in which its objects are to be carried
oat. The despatch is to be accompanied, or
followed soon after, by a draft of the bill pro-
posed to be introduced. _

(2) When this course is not followed, because
a meacsure of importance is urgently required,the
-grounds of the opinion on which the Government
has acted are to be subsequently communicated.

3. In communicating the motive for these rules
and instruction, the despatch alludes to the great
number and importance of the measures recently
passed by the Council of the Governor-General
for ‘making laws and regulations, which have
been brought for the first time to the official
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knowledge of the Secretary of State through enact=
ments sent home under section 21 of the Indian
Councils Act. And your Lordship observes that
our present practice in regard to communications
with the Secretary of State upon important legis-
lative measures appears to have departed from
older precedents. It is added that there has
been a considerable increase in the number of
petitions and representations addressed to the
Secretary of State by Natives of India and others
on the subject of intended legislative measure,
concerning which his information was at best
imperfect.

4. We have no record of the petitions and
representations on the subject of intended legisla-
tive measures to which your Lordship refers, and
we know only one instance of a representation
recently made to your Lordship regarding mea-
sures under our consideration. In fact, during
the last two years, few measures of importance
have been introduced into the Legislative Coun-
cil of the Governor-General ; and official consul-
tations have passed,between the Secretary of State
and the Government of India in respect to
several measures, either introduced or under
consideration, during that period. We are not.
aware that there has been any deviation from
former practice in this respect, and we can cer-
tainly affirm that none has been intended. :

5. Your Lordship’s despatch explains that the
degree of importance which will necessitate re-
ference of a measure to the Secretary of State be-
fore its introduction to one Legislative Council is
left to be determined by our judgment. We see
no difficulty in giving effect to your Lordship’s
wishes as thus understood . We assume that they
do not contemplate the examination and criticism
of the drafts of bills on points of form or detail, and
that only their general object and scope would
form the subject of correspondence. We believe
that we could place before your Lordship suffi-
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«cient reasons to show that any further discussion
of bills previous to their introduction would be
likely to cause serious inconvenience.. But from
the tenor of your Lordship’s despatch we do not
infer that any argument upon this point is requir-
ed from us. :

6. We observe, however, that your Lordship
sees no sufficient reason why the circumstance
that our orders take a legislative form should de-
prive the Secretary of Statz of all official informa-
tion concerning them, until a period at which it
becomes peculiarly difficult to deal with them.
There is, of course, a distinction, which has been
observed from the earliest constitution of our
Indian Governments, between measures that are
put in force by the executive and those that are
committed to legislation. It may be true that
this distinction makes no difference in the ex-
pediency of taking the opinion of the Secretary
of State in Council upon any important legislative
measure before its policy has been affirmed by
the Executive Government. On the other hand
when that policy has been settled and announ-
ced, and when the measure founded upon it is
under consideration by the Council of the Gover-
nor-General, which, when assembled for the pur-
pose of making laws, includes additional mem-
bers, and deliberates in public, we apprehend
that the question of subsequent reference to the
Secretary of State then takes a different aspect.

7. If any important alteration on a point of
principle in a bill of which the Secretary of State
has approved, or which has been modified in con-
formity with his desire, should be made during its
passage through the Legislative Council your
Lordship apprehends that there will be no prac-
tical difficulty in delaying the progress of the bill
until the Secretary of State has had a sufficient
opportunity of expressing a further opinion.

8. Alterations of great importance, proposed
or made during the passage of a bill through the



PROCEDURE OF THE LEGISLATURES clxix

Legislative Council, would be considered by the
Government in its executive capacity. Such
alterations may be equivalent {o measures which,
if they had been affirmed before the introduction
of a bill, it would have been proper in our judg-
ment to communicate to the Secretary of State.
In that case and in the absence of any practical
difficulty as to delaying the progressof the bill, we
should refer these alterations to the Secretary of
State, we do not gather that your Lordship
requests us to frame any rule for the purpose of
regulating the manner in which rare cases of this
kind should be dealt with in the Legislative Coun-
cil. In order, however, to guard against risk of
misapprehension upon a matter which might
materially affect the position of the Legislative
Council, we desire to add the expression of our
opinion that such a rule would be open to objec-
tions which we have not considered necessary
on the present occasion to discuss ; while the
application of your Lordship’s directions to any
wider class of cases than that to which we have.
alluded would be likely to give rise to difficulties.
We shall be prepared to state our reasons at
length if your Lordship should entertain any:
doubt upon this part of the subject.

9. We foresee considerable impediments to
the application of the rules prescribed by your
Lordships’s despatch to the legislative business
of the presidencies of Madras and Bombay and
of the Lieutenant-Governorship of Bengal.

10. By the Indian Councils Act, 1861, the
Governor-General has certain defined powers
with regard to the legislation of the two presi-
dencies and the Lieutenant-Governorship. Under
the 48rd section, no bill which affects certain-
subjects specified in the section (in fact, no bill of
real importance) can be taken into consideration
except with the Governor-General's previous
sanction; and under the 40th section, Acts when
passed are to be transmitted to him, and upon
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his assent theybecome valid, subject to subse-
quent disallowance by the Crown.

11. While the law remains as it is, we cannot
avoid the conclusion that these rules will invest
the Home Government and the Government of
India with a concurrent authority that might be
exercised simultaneously in different directions
upon these matters. The Governor-General will
not be relieved from the responsibility which
devolves upon him by law of giving or with-hold-
ing his sanction to the introduction of certain
classes of bills, or from giving or withhclling his
assent to all Acts. On the other hand, the rules
now under discussion have been framed with the
object of enabling the Secretary of State to
express an opinion upon the propriety of intro-
ducing certain bills into the Local Councils
and upon important alterations made during their
progress. 1t is obvious that, if the opinion ex-
pressed by the Secretary of State to the Local
Government should in any case differ from that
of the Governor-General the position of the
Governor-General would be embarrassing. We
consider that such concurrent, and possibly con-
flicting, action might complicate proceedings, and
that the application of the rules to the business of
the Local Councils would eventually be found to
require an alteration to be made in the law.

12. We have also toobserve that, by the Legis-
lative Despatch No. 35 of December 1st, 1862, all
bills which contain penal clauses are ordered to
be submitted for the previous sanction of the
Government of India to those clauses before
being introduced into the local legislatures.
For reasons similar to those which have been
given above in respect to the Governor-General’s
previous sanction required by statute, we should
exercise the executive power henceforward with
much hesitation if the Local Governments were
simultaneously consulting the Secretary of State
upon the Bill containing the penal clauses.
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But we think that the free exercise of this power-
is very useful in controlling the unnecessary
multiplication of petty penal enactments and in
preserving a general equality of punishments pre--
scribed in different provinces for similar classes.
of offences. It has been often used with advan-
tage, and we recommend that it be continued in
our hands. ' ‘

13. Moreover, it is in our judgment inexpe-
dient, upon general grounds, to place restrictions.
upon the direct power to control and guide the
proceedings of the local Legislatures, which the
present law and practice entrust to the Governor-
General, or to the Government of India. We are-
opposed for many reasons to anything which.
would bring about such a change. Bills introdu-
ced into, and Acts passed by, the local Legisla-
tures require careful consideration as to their-
bearing towards the lJaws that have been passed
by the Legislative Council of India; they often
impose Local and Municipal taxes which are-
intimately connected with imperial taxation and
imperial finance, for which we are primarily-
responsible ; and they frequently deal with
matters of considerable importance to the suprme-
Executive Government. For these considera-
tions it appears to us that the Governor-General
and the Government of India should be left to-
discharge the duties which have been imposed
upon them by the Indian Councils Act and by-
existing administrative regulations. And we
therefore trust that your Lordship will agree with.
us that the rules respecting the communication
of bills to the Secretary of State cannot be-
applied without embarrassment to the legislative-
measures of the Local Governments. '

14. In conclusion, we enclose a list of the
business now before the council of the Go-
vernor-General for the purpose of making laws.
and regulations, together with a minute written
by the Hon’ble Mr. Hobhouse, which will afford.
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a fall explanation of the several measures includ-
ed in the list.

III. No. 83 (Legislative). Dated India Office,
London, the 15th October 1874.
_ From—Her Majesty’s Secretary of State for
Andia.

To—The Government of India.

I bave received and considered in Council your
Ezxcellency’s despatch (Home Department, Public)
-of July 28th, No 45 of 1874.

2. Inmy despatch of 31st March 1874, to
‘which you reply, I requested You: Excellency to
#urnish me (save in cases of urgency) with full
-and timely information concerning the policy of
all important measures which, it was your inten-
‘tion to submit to your council for making laws
-and regulations. Your Excellency now intimates
that you see no difficulty in complying with
this request, and you further state that, where
alterations of great importance have been made
1in a bill during its passage through the Legis-
lative Council, you will, in the absence of any
practical difficulty as to delaying the progress of
the measure, communicate such alterations to the
Secretary of State. But in regard to this last
point you do not think .it expedient that there
should be any fixed rule” for the purpose of
tegulating the manner in which cases of the
’kind should be dealt with in the Legislative
“Council. You have rightly gathered from wmy
Janguage that I do not ccnsider such a rule
necessary or desirable.

3. Your Excellency, however, foresees consi-
-derable impediments to the application of the
rules prescribed in my despatch to the legislative
business of the presidencies of Madras and
Bombay, and of the Lieutenant-Governorship of
Bengal. You observe that, by the 43rd section
-of the Indian Councils Act, 1861, no bill which
-affects certain subjects specified in the section
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can be taken into consideration without the pre-
vious sanction of the Governor-General, whose
assent to an enactment of a local legislature is
also rendered necessary by the 40th section of
the same statute. You apprehend that the controb
over local legislation thus reserved by law to the
Governor-General may be interfered with or
weakned if the Local Governménts are instructed
to supply the Secretary of State with the same-

information respecting their bills which I have -
requested you to furnish concerning legislative-
measures which Your Excellency’s Government
may have in contemplation. I am unable to
perceive that any evil can arise . from my being
kept informed respecting all intended Indian
Legislation. My possession of that information
will not diminish the power now vested in
Your Excellency by law of rejecting, either
before or after its enactment, any leglslatwe
proposal of the Subordinate Governments. The-
circunmstance that in any given case a discri-
tion has been given to the Governor-General by
statute will at all times have due weight attached
to it by the Secretary of State when the question
of commenting on a particular measure is under
consideration. At the same time, to obviate all
chance of concurrent or conflicting action, I wil}
always state to Your Excellency’s Government,
and not to that of Madras or Bombay, any ob-

jections I may think it rightto make to their
legislative proposals.

4. The object of the instructions which I have
given to Your Excellency on this subject is not to-
fetter the discretion which the law has vested in
the various legislative authorities of India, nor in
any case to renounce, on behalf of the crown,
the power of disallowance which belongs toit. 1
therefore think it desirable to add that the mere
fact of my not having replied to a despatch ex-
plaining to me the policy of any intended legisla-
tion is not to be regarded as necessarily implying:
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-on the part of Her Majesty a final approval of
such legislation. Considerations may arise in par-
ticular cases which may make it expedient to
deter the expression of my opinion until the pe-

‘riod at which the measure is sent to England for

“the assent or disallowance of the Crown. :

IV.—No. 72, dated Fort William, the 24th
December 1874.

From—The Government of India in the Home
Department.
To—Her Majesty’s Secretary of State for India.

We have the honour to acknowledge your
‘Lordship’s despatch (Legislative) No. 33, dated
15th October last. '
2. With respect to communication with the
Secretary of State in Council aft:r a measure has
-once been publicly launched, and while itis in
“the hands of the Legislative Council, we under-
stand Your Lordship to make full allowance for
-the practical difficulties which we pointed out in
our despatch of the 28th July. Subjectto such
-difficulties, we shall bear carefully in mind Your
Lordship’s wish to receive intelligence of any
alterations of great importance that may be made
“in a bill in such time as will enable the Secretary
-of State in Council to express an opinion before
the measure has passed into law.
8. With regard to the receipt of answers to the
-communications which will be made to Your Lord-
ship upon proposed legislation, we still fe:l some
difficulty. We do not mean to suggest that the
Secretary of State should, by the expression of his
-opinion upon any measure before its introduction,
forestal or prejudice the exercise of his important
:function of advising the Crown when the measure
has reached its maturity; but the object of the
instructions now under consideration is to afford
‘time for interveation in case the Secretary of
State in Council thinks fit to intervene, and that
time must vary according to the pressure of busi-
ness in the India Office, and according to the
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difficulty presented by the measures themselves.
‘We should be rather at a loss to judge of the time
required for the contemplated purpose in each
particular case ; and we need hardly say that
when a measure is once determined on, and a
bill drawn to carry itinto effect, it is desirable to
proceed with it so as to give room for the smallest
amount of inconvenience resulting from the fre-
quent chinges in Indian official lite. We would
suggest to Your Lordship that the difficulty we are -
now speaking of would be reduced to a minimum
if, instead of a date being fixed by us with res-
pect to eaeh measure, it were understood that
whenever no reply is received to a communication
- within two months after it has been despatched,
_or whenever the reply is a simple acknowledg-
ment of receipt, we shall take it as an intimation
that the Secretary of State in Council wishes to
reserve the expression of his opinion until the
measure comes up in a mnatural state for the
pleasure of the Crown. We say only two months,
because if more time should be required for con-
sideration, we could be so informed either by a
despatch or by telegraph, and we should hold
our hands accordingly. Such an understanding
would be in accordance with the principles
expressed in Sir C. Wood’s despatch No. 58,
dated 31st December 1863. ’

4. Your Lordship hasassured us generally that
the instructions which have been given with
regard to legislation are not intznded to better
the discretion which the law has vested in the
various legislative authorities of India, and in
particular that their application to legislation in
the local Legislative Councils ** will not diminish
the power now vested in the Governor-General by
law of rejecting, either before or after its enact-
ment, any legislative proposal of the subordinate
Governments.”

These observations, coupled with the arrange-
ment mentioned at the end of the 3rd paragraph
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of the despatch under reply, appear tousto
obviate the difficulties which we apprehended
from the application of the distinctions to the
legislative business of the Local Governments.
We presume that Your Lordship intends that,
not only any objections which may be made by
the Secretary of State in Council to measures
proposed, but, also any concurrence which may
be expressed to their introduction, will be stated
through this Government and not to the Local
Governments directly.

B.—PROCEDURE WITH REGARD TO BILLS BEFORE
" “THEIR INTRODUCTION INTO THE MADRAS
ProvinciAL LEGISLATIVE COUNCIL.

1. All bills relating to the matters specified in
section 43 of the Indian Councils Act, 1861,
should be submitted for the sanction of the
Governor-General before they are taken into con-
sideration in the Legislative Council, or forward-
ed for report to the Secretary of State.

[Government of India, Home, dated 7th July 1875, No.
1130, recorded in G. O., dated 15 th September 1875, No.
48, Legislative, and despatch from Secretary of State to
Government ot India, No. 50, dated 7th October 1875, in
G. O, dated 11th January 1876, No. 4, Legislative].

2. The same rule applies under the instruc-
tions of the Secretary of State of the 1st Decem-
ber 1862 to all bills containing penal clauses.

Extracts from Secretary of State’s despatch to
the Government of India, No. 33, dated 1st
December 1862, recorded in G. O., dated 22nd
January 1863, No. 92, Judicial.

2. Cases no doubt will occasionally occur
where special legislation by the Local Govern-
ments for offences not included in the Penal
Code will be required. In these cases the general
rule should be to place such cases under penal-
ties already assigned in the code toacts of a
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similar character. This mode "of . legislation,
though an addition to, cannot be deemed an.
alteration of, the Penal Code. Bat if any devia-
tion is considered necessary, then the law
requires that your previous sanction should be
obtained.

«3. It was the intention of Her Majesty’s
Government that, except in local and peculiar
circumstances, the code should contain the whole
body of penal legislation, and that all additions
or modifications suggested by experience should,
from time to time, be incorporated in it.” And
the duty of maintaining this uniformity of course
devolves upcn Your Excellency in Council.

“4. As a general rule for the guidance of the
local Councils it would probably be expedient,
and this appears also ta be your own view, that
all bills containing penal clauses should be sub~
mitted for your previous sanction.” Ly

(See also Government of India, Home, dated 7th July
1875, No. 1130, in G.0., dated 15th September 1875, No.
48, Legislative, and Despatch from Secretary of State to
Government of India, No. 50, dated “7th October 1875, in,
G. O, No. 4, dated 11th January 1876, Legislative).” = °

3. Fundshave been created by various laws
and orders, the appropriation of which is res-
tricted to :defined purposes. It is often found
inconvenient that the action and discretion of the
executive authority should be thus hampered and
confined :. 'moreover, such funds are apt to
be forgotten and sometimes misused. The
Governor-General in Council has, therefore, been
pleased to decide that in future no provision
should be made in any.bill to be introduced into
any Legislative Council in India for the creation -
of such a fund until the expediency of the mea-
sure has been specially considered in the Finan-
cial Department of the Government of India. ‘As
a rule, objections are felt to the creation of such
funds, and especially to their creation’ by‘an act
of the legislature unless in any case,:4s in" that of

12
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the University: Fee Fund; the assets and liabilities
are altoghet er separate: and distinct ‘from. the:
general assets and liabilities of the State.

"[G—ovetdmehf of ' Indid, Financial Resoluhon ‘dated 19th
Jurie1877,. . No..1273 in G. O ;. Financial datcd 5th July:

1877 No. 1843).

.4, Section 67 of the:. Indian. Penal Code:
amended by Act VIII of 1832, provides, that it,-
an.offence. 1s punishable, wnth tme only, .. tht; (ime,
prisonment -which the Court,jmposest, in~ default
-of payment . of thc fine; 'shall ,bz simple. . The
word “offence” in that section has by sectlon 21.
-of Act. X. of 1886, been so defined as to dengte a.
thing pumsh'tblc under alocal or,special .law as
well as under the ‘code; and an enactment of the
local legislatufe: prescnbmg ngorous imprison-
‘nent, or imprisonment, - rigorous or simplé, at’
the discretion <of - the" Mamstrate in defaalt of
payment 6f fine, where the offence is ‘punishable
with fine only, wonld now be open 'to objection

- under: section 42 of 24 and 25 Vict,, Cap. 67, as
being in conflict  with  a ‘law - paSSed by the
Governor-General in Council after thé passing of
that statite.

(Goverument of Indxa, Leglslatwe dated Slst May 1886
NQ,,IOIB in G.O;, Legislative, dated 17th Jane 1886, No
120)
i 8. The Legislative Departmenti is not 'in’
respect of Government mea-ures an ‘originating
Qr\,initiating department, .and .its- proper: func-
tion .in .respect of such measures. is to. clothe
with a technical shape projects of law of which
the, policy has been affirmed :elsewhere. < Accor-
dmgly all legislative proposals:- emanating from
Local Governments and- Administrations shonld
be addressed, not to the Legislative Department,
but to.the proper Executive Department of the
Government of India, . When once a measure

lms been referred to the. Legislative: Department
~ that department corresponds directly with the
Local Governments and. Administrations, -and all
gorrespondgnge, with Her:Majesty’s Govetnment

el
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- relating -to (bills. and acts;of the Imperial;sand
- Local Councils, is-conducted,in ;thg Legislative
Department.
{Government of India, Home, dated ! 12th July 1874, No.
2301, in- G, O., Judicial, dated 24th July 1873, No.* 1162 ill
Bills brought before the Leglslatwc Coutir
c:! w:ll be -tradsiated” into - the' “vernaculars' 4nd
circulated with' the District’ as well 'as "the Fort
bt George ‘Gazettes.
iG 0 dated 16th Fcbruary 188;*3 No. 39, Leg1sla’t1ve) £

7. “Bills emanating from npn-«ofﬂc.lal mf;;nberg;
of the Council should after 'ntroductxon be dealt
within~ the same way us meisures brought' for-
ward by Government,

(Govcrnmcnt of India, Legislative; No.: 1430, dated 14th
Anguost 1888, in G.O., dated  4th" ‘September - 18881 No 74,
Leg:slahve )

8. Whenever the Government in its exécutive
‘capacity has decided to submit a'measuré of im-
portance, ‘whith i not urgent to  the Counc’:l
for making laws ‘and regulations, ' a ‘déspatch:is
to be addressed to the Secretary of State,- statmg
at length the - reasons for the measaré- and- the
‘manner in which its objects ‘are to be carried out.
‘The despatch is to be -accompanied' or followed
soon after bya draft of the bx!l proposed tobe
-mtroduced T

‘Wheh this' courseis” not ‘followed,’ becausa a
_measure of importance.is, urgently requ,lreql, the
grounds ‘of the opinion , Dll .which the”Govern
;ment has acted are to be  subsequently communj-
“cafed.

__.{Secretary of State's Despatch, No. 8, dated 3ist Markh
1874 in G. 0., dated 22nd July 1874 No. 28 Legislative, ¢ and ‘
"G 0 ‘dated 16th January 1875, No. 3, Leﬂialative] =
. 9, The bill should not bé proceeded with in
-the Legislative  Council until a communicatién
‘has been received from the ' Government of India
in the Legislative Department to the effect either
‘that the Secrctary -of State hasino Lobjectipn
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to the “proposed bill, or that no -reply has
been received ' from' the Secretary of State
within two months from the date of the re port.
(Government cf : India, Home, No. 1130, dated T7th
July 1875, in G. O., dated 15th September 1875, No. 48,
Legislative.)
+ .10, Any objections which may be made by
the Secretary of State in Council to legislative
measures proposed by Local Governments, as
well as any concurrence which may be expressed
therewith, are, as a rule, conveyed through the
'Government of India. :

(Government of India Despatch to Secretary of State,
dated 24th December 1874, No. 72, in Legislative G. O.))
dated 16th January 1875, No. 3, Secretary of State's Des-
patch to Government of India, dated 11th February 187§,
No. 8, in Legislative G. O., dated Ist May 1875, No. 29.)

11. The report of a bill or amendment to the
Secretary of State and the receipt of no- opinion
adverse to it from him is not to be consid-
.ered as necessarily implying on the part of Her
Majesty a final approval of such legislation ; con-
siderations may arise in particular cases which
'may make it expedient to defer the expression of
the Secretary ot State’s opinion until the period
'at which the measure is sent to England for the
-assent or disallowance of the Crown.

(Government of India, Home, dated 7th Juls 1875, No.
1130, in G. O., dated 15th September 1875, No. 48, Legis-
'-lative') “ . PN i .. B - < .
7 12. Copies of bills pending before the Legis-
lative Council should be transmitted to the Secte-
tary of State, in all their stages, with connected
_papers.,

. .. (Secretary of '.S-t'at.e,’é}, Despatch, No.. 1, dated - 11th May
1882, in G. O., dated 22nd June 1882, No. 39, Legislative .}

+++13. When._a bill, which has been approved
+by the Secretary of State, is materially changed
.during its passage through the Legislative Coun-
- cil, the progress of the bill should be delayed as
.provided in para. -5 of the despatch from. the
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Secretary of State, dated 31st March 1874, No. 9,
in G. O., dated 22nd July 1874, No, 28, untxl the
Secretary of State has a fresh opportumty of
expressing his opinion.

14. The decision as to whether any measure
has or has not undergone such material .change
during its passage through the’- Council as: to
bring it within the preceding rule, rests with the
Local Government and in the despatch forwar-
dmg an amended bill to the Secretary - of State
in accordance with para. 2 of the Government
of India Despatch to the Secretary of State
dated 24th December. 1874, No. 72, in G.
O., dated 16th January 1870, No.i3, it should
mentxon what the decision is, and whether
it is intended to proceed with the bill. .at..once
or to delay the progress of the'measure until the
receipt of a communication from the Secretary of
lS)ta.te or the Government of India as the case may

e

(Government of lndm, Legnslatwe, dated 14th Auglet
1888 No. 1430, in G. OQ., dated 4th September 1888, No. 70
chxslatxve )

15, When a letter is despatched to the Secre-
tary of State relating either to a bill or an' amend-
ment, copies of the letter, with enclosurcs, should
be sent to the Government “of India in the LeO‘IS-
lative Department for information.:

{Government of India, Home, dated 7th’ July 1875, No
1130, in G. O., dated 15th September 1875, No. 48, chls-
lative.) . . .

. 16. The Government of India in the Legisla-
tnve Department is to be supplied with 27 capies

(l) of every bill and accompaniments referred
to in the foregoing paragraph mcludmg the '
covering letter ;

.(2) - of every bill] with annexure, whlch is
despatched to the proper Executive 'Department
of ‘the Government of India for the previous
sanction of the Governor-General under section
43 of the Indian Councils Act, or of the Govern
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fment" dof Thdia ' undér 'the 'instructions of the

Sectetiry of State o the ‘1st December 1862 5 - :
“No. of -
Copies.

Bill s iiitrodud  T- 70

ced i 4. b Wia T 2T

Annexurg; ., ... 27

Reports of Se. . . :.

lect Commit- ' (a] of every bill submit-
teed L LT 21 ted ‘for the assent ‘of the
‘Amended bills i1 - 27 Ggvernor- General - undet

Papers (printed} }." ‘2T cation 40 of the Indian
elating. to bills § each, i

jl’i’nllasfi)ass.e':t"lu. } 27 COdnCIIS‘ ACt togcther
‘Abstract of . with the papers speclﬁed n
Proceedmgs the margm.

of ‘Légista-: -+ '

tive Council | 1. 27 .

connected - ; 3., each.;

with each " .

‘stage of the,

‘neasures,”

b

{Government of India, Legislative, dated 14th Jaly 1879
:No..751;in G.0,, dated 1st-Aunguost 1879, No. 97, Legisia-
tive, a5 modified by Government of India, Legislative,dated
14th May 1389, No, 1020, G.Q,, dated 2Tth May,ISSB'NOi.
14 Leolslature}

If in any case Abstract Proceedings of thq
Leglslatlve Council are forwarded  with a bill
under the foregoing. rule, such extracts only of
the proceedings as refer to the bill ; should
accornpany it and not. the entire proceedmgs of
the day. .

(Government of India, Legislative endorsement, dated
23rd Deédember: 1886,No. 202+ in'G.0., dated 10th ]anuary
18817, No, 1. R., Legnlatwe Government of India, Legisla-
tive, dated 25tb April 1888, No 727, in G.O., dated 17th
May' 18383, No. 47, Leg1slatwe Government of India
Legtslatwe dated #0th Jure 1888, No. 1118, in G.O,, daf.ecia
14th July 1888, No. 57, Leglslatwe)

- 18. ! When any bill either pending before, .or
abOut to be introduced into the Legislative Coun-
cil, is submitted for the consideration of  the
Government of 1ndia -or for previous sanction;
or when any bill is pidssed and.is submitted for
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the-assent bf His Excellence  the Goveéthor-Ger
neral, any! existing law on . which :any of the
sections are. based should be nated- .in the : mar-
gins of : those sections: 7 _

' (Government of India, Legislative; dated ‘isth"'necémb'efr
:zgll!,'blo. 1584, in G.0O., dated 26th' Decembei 1878, Neo.
“19." Twoor more ‘bills' forwarded ~for - Hjs
Excellency the Governor-General's 'assent’should
not be sent under one covering letter; “but ‘each
bill'is to be forwarded separately,:so that-it ma
be dealt with in- the * department.-‘to’ which i
appertains, and the disposal of one bill. may ;«not
be delayed for the coosideration of anather,

i -{Government of India, Home Department, Officiat Me-
morandum, Nos, 738-39, dated 6th February 1869, in G.
O,,'_d‘alt‘e!d_‘l:sul _E'Eb_‘r‘uary 1869, qu.'ﬁf, ‘ P?gi_\s‘sl:gl‘igg.‘ .

0. " It ' may happen' that the Governor-Géneral
may fnd it inexpedient to'sanction dn:Act having,
setrospective effect, and may consequently. have
to refuse his assent, therefore Acts‘sﬁoqldbg S0
framed as to enable the assent of His Ex¢e’;ll¢nc’ :
the Governor-General to be procured before the
date fixed for their coming into force, =
. (Government of India, Legislative, dated 15th January
1883, No, 113, in G.. O., dated 30th January 1883, No. 23:
Legislative ~

21. The Governor-General having “once for-
mally disallowed a bill,}it is *ifapossible for him
to revoke that disallowance..; The; bill (has
ceased to have any yitality and cannot;be rﬂ‘iycd
except by re-introduction as ‘a__'new‘.'b'iil jnto the
local Legislative Council. **~ "7 = ' 77

i1:{Gavernment of India; Home dated 22nd Janunary 1883,
No. 508, in G. 0., dated 4th February 1863, No. 178,
Judicial. e : :

. 22, When Lecal Governments have 'occasion
to introduce bills” ‘'which may possibly, ‘conflitt
with some Statute or Act of the Governor-Geneéral
in Coéuricil which'’ the’ Local:Legislature is preclu-
ded from affecting or restrict the jurisdiction
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of the High Court, it is recommended that copies
of the'bills be first submitted to His Excellency
the Governor-General in Council for examination
through the Legislative Department. Itis not
the desire -of the Government of India to press
this suggestion on Local Governments; but if any
Local.Government thinks fit to act on it in any
case, it will arrange for the examination of the
draft submitted and for communicating at an
early date the result of its examination.

(Goven'lmcnt of India,Legis lative, dated 23rd may 1879,
Ne. 570, in G. O., dated 9th June 1879,No, 73, Legislative,

[Similar Standing orders have been framed from
time to time in regard to the Legislative busi-
- mess in the Provincial Legislative Councils. ]

_(iii) Rules for the Discussion of the Budget.
IN THE IMPERIAL LEGISLATIVE COUNCIL.

In exercise of the powers conferred by section
‘5 of the Indian Councils Act, 1409, the Governor-
‘General in Council has, with the sanction of the
Secretary of State for India in Council, made the
tollowing rules authorising, at any meeting of the
Legislative Council of the Governor-General, the
‘discussion of the annual financial statement of
the Governor-General in Council. '

; . DEFINITIONS.

1. In these rules—

(1) " President” means—

(a) the Governor-General, or

{(b) the President nominated by the Governor-

General in Council under section 6 of the Indian

Councils Act, 1861, or . '
_ (¢) the Vice-President appointed by the
-Governor-General under section 4.of the Indiau
- Courcils Act, 1809, or )

(d) the Member appointed to preside under
+rule 27 ; B ® s
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(2) ** Member in charge ** means the Meriber
of the Council of the Governor-General to whom
is alloted the busiuess of the Department of the
‘Government of India to wkich the subject under
discussion belongs, and includes any member to
whom such Member in charge may delegate any
funct:on assigned to him under these rules ;
"(8) “ Finance Member ” means the Member
in Charge of the Finance Departmcnt of the
Government of India;

(1) ** Secretary ” means the Sccretary to . the
Government of India in the Legislative Depart-
ment, and includes the Deputy Secretary and
every person for the time being exermsmg the
functions of the Secretary ;

{5) * Financial Statement ” means the preh-
‘minary financial estimates of ‘the Governor
General in Council for the financial ~year ncxt
following ; and

(6) " Budget ” means the Financial State-
ment as ﬁnally settled by the Governor-General
in Council. :

A. THE FINANCIAL STATEMENT. -

General order of discussion.

. 2. (1) On such day as may be appointed . in
this behalt by the Governor-General, the Finan-
cial Statement with an explanatory memorandum
shall be presented to the Council every year by
the Finance Member, and a printed copy shall
be given to every member.

i2) No discussion of the Financial Statemcnt
shall be permitted on such day.

. (1) On such later day as may be appointed
in this behalf by the Governor-General, the first
stage of the discussion of the Fmanmal State-
ment in Council shall commence. )

. (2) On this day, after the Firance Member '
has stated any changes in the figures of the
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Financial Statement which, ; circumstances \may
since have rendered necessary; and has made, any,
explanations of that Statement which he may think
fit, any.- Member 'shall be at liberty to. move  anyp
resplution entered in his name in the list of busi«
ness relating to any  alteration in . jtaxation, any
new .loan, or ,any- additiona} , grant to. Local
Governments propgsed or. mentioned, in such
statement or explanatory memorandum, and the
. Council shill theréupon proceed to discuss each
such resolution in the manner herteéinafter “pres-
cribed: — ~ t

i T R S 1 O [ S SR W
24, () 'The second stage of the discussion. of
the Financial Staterdent shall commence, as soon
as may be after all the resolutions which may. be
moved as aforesaid have been disposed of, ="~ '~

"U(2)! Tnthisstage éach head or group of héads
$pecified in the statement contdined in'the Sche;
dule appénded to these’riiles” ds being open to
discussion, shall be considered separately “accor-
difrg to Such ‘grouping as the’ member in"' charge
maydeterminet 0 T T

g
L

(3) The consideration of a particular head or
group of heads shall be:introduced by the mem-
- ber in charge with such explanations, supple-

menting the information Contaitied “in the Finan-
¢ial {Statement, a8 'may’ appear - to him'! to."be
necessary. S T
f(4)"* Any “Member - shall "then be at’liberty
té move any fesolution relating ta . any question
covered by anyéuch” head ‘or'group of heads
which may be entered in his name in''the list of
husiness,-and the - Council s shall - thereupon pro-
ceed to discuss every such resolution in.the man-
nper hereinafter prescribed-

Subjects excluded from discussion. '

.15, No discussion shall be permitted in regard
_ to any of the following subjects; namely :— i
1 (@) .” any subject removed from the ‘cognizance
ofr the. Legislativeé Council:-of the: Governor-
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General: by section 22 of the Indiad - Cétncils Act,.
1861 ; ori

() any matter affecting the relations " bf “ Hi¥
Majesty’s Government ot of the Governor-Genéral
in Council with any Foreign State or -any: Native-
State in India; or
i (¢} any matter under’'adjudication by a Court of
Law havingjurisdiction in-any part of His -Ma<
jesty’s Dominions.

‘ Resolutions,
«» 6. No resolution shall: be movedAvhich does.
noi comply with the fo!lowmg condnt:ons.namelyt

" (a) it shall be in the' form of @ specific’ recom
tnendation addfessed to’thé Governor-General i
COunCll

*-(b) it shalt be" cleatly and’ ‘precisely EXpressed‘
and shall réuse a ‘definite issue:

- (c)' it shall not contain, ,argu,ments, ;inferencesy.
ironical expressions or defamatory statements.
vor shall it refer to the conduct , or char,actcr of
persons except in thq:r ofﬁmaf or public capacity;

MV A

(d) it shall not challenge the aCCuracy of thb
figures of the Financial Statement;; and

v.{¢) ‘it shall ibe direktly.relevant: ‘to some entry
in the Financial Statement..it

.I"A-Member, ‘who wishes to'move * a ‘resolu..
tion shall give notice :in writing to the secretaty-
at least two clear daysi before the commencement.
of the stage of the discussion -to whichithe reso?
lution relates,.and shall: .together with the . notice
sybmit 2 copy, of the resolution - which he wishes.
to move.
i. 8. The President may disallow:any resolution.
or part of a resolution without giving any.reason
thérefor other than that in his opinion - it cannot
be moved consistently. with the public interests or
that it.should be moved in the Legislative Councﬂi
of a Local Government,
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1.9 (1) : No discussion in Council shall be per-
imtted in respect of any order of the President
wnder, rule 8. ..

(2) A resolut:on that has been. disallowed

shall fiot be entered in the proceedmos of . thc
“Council.

-10.  Resolutions - admitted by the Pres1dent
shall be entered in the list of business in such
~order as he may direct. :

Discussion of Resolulions.

- 11. (1) After the mover of a resolution has
~spoken, other Members inay speak to the motion
-in such order as the President may direct, and
thereafter. the. mover may speak once by way. of
rreply. o
(2) No Member other than the mover and the
‘member in charge ‘shall speak more than once to
:any motion except with the permission of the

President for the purpose of making an explana-
“tlon

12 No speech, except with the permission of
the Pre51dent shall exceed fifteen minutes in
-duration. :

Provided that'the mover, of a resolution, when
-moving the same, and the Member in charge rnay
speak for thirty minutes,

. 18. The discussion of a resolution shall be
hmxted to the subject of the resolution, and shall
not extend to any matter as to which a resolutlon

»may not be moved.

- 14. A Member who has moved a resolution may
‘withdraw the same unless some Memb er
-desires that it be put to the vote.

15. When, in the opinion of the Pre51dent a
‘resolution - has- been sufficiently discussed, he
"may close the - discussion by calling upon the
‘mover to reply and the Member in charge to sub-
“mit any final observations Wthh he may wxsh to
make: o : :
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- Provided that the President may in all: cases
address the Council before puttinfr the question to-
the vote.

16. 1f any resolution involves ' many pomts the-
President at his discretion may divide it, so that.
each point may be determined separately.

17. (1) Every question shall be resolved in the
affirmative or in the negative accordmg to the
majority of votes.

2. Votes may be taken by voices or by dwnsxon.
and shall be taken by division ‘if any member so
desires.

(3) The President shall determine the method
of taking votes by division.

18. (1) The Presxdent may assign sucb time as-
with due regard to the public interests he may
consider reasonable for the discussion of ‘resolu~
tions or of any particular resolution.

(2) Every resolution which shall not have
been put to the vote within the ~time so assigned.
shall be considered to have been withdrawn.

19. Every resolution, if carried, shall have
effect ouly as a recommendatnon to the Governor-~
General in Council. ”

. 20. When a question has been dlscussed at a
.meeting of the Council, or when a resolution has-
been disallowed under rule 8 or withdrawn under
rule 14, no resolution raising substantially the-
,question shall be moved \vithin_ one year.

B.—THE BUDGET.

21. (1) On or before the 24th day of March-in
.every year the Budget shall be preseated to the
Council by the Finance Member,who shall describe-
the changes that have been made in the figures of
the Financial Statement, and shall e\tplam why
any resolutions passed in Council have not becn
accepted. S :
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#3142y Alprinted copy of the Budget shall begwen
16 each.member.,

22. (1) The general discussion of the Budget
‘#¢ ‘Cottnci} shall: take place on.: such latter dayias
may be, appomted by the Pre31dent for.this purt
pose.

2142y i At suchr discussion,iany-member: shall be at
diberty to offer any observatians he may jwish to
make on the budget, but no.member shall be
‘pecmitted to maye any, resolution in regard- there-
“to,-nor shall the, bud get .be submuted to the vate
-of the Council.
b,{8) It shall.be open, to the President, jf he
“thinks ﬁE, to’ prescnbe a tnne l:mltfor speechas
he Finance Member shall have the nght
rof | reph}‘and the discussion shall be closed by the
‘President” making” such observat;oas as  he mdy

‘Eonsidet”’ necessary, g
fin o
e --GEN ERAL

24. ti) Every Mémber shall speak | from - his
place. shall rise when he’ speaks and shall addrcss
the chalr

”'(2 At any hme, if the ‘President’ nscs, any
Membei'speakm’v ‘shall immlediately resume his
seat.

IR 1% A1) Any Member may send his speech in
print to the’ secretary not'less than' two clear days
‘before’ the day fixed for the “discussion’ of a Te-
s6lution, with ag many copies ds thére are members
and the Sectetary shall causé oné Of 'such ¢opies
to be supplied to every Members.

(2) Any such spech may at thie dlscrenon of the
Premdenf be taken as read.'!

26, (1) The President. shall preserve order, and
all points of order, shall be decided by him.

{2) No discussion . on any point of order shall
be-allowed nnless the: President thinks fit to take
the opinion of the Council thereon.



PROCEDURE OF THE LEGISLATURES cxci

'(8)° Any Member may *at dny time submit a
ﬂpo:nt of order to the decision of the Premdent -
. (4) The Pres:dent shall -have all powels
,necesq'\ry for the purpose of enforcing his decisions

‘The Governor-General may. -appoint .~ a
member of the Council to preside in his place; or
_in that of the.Vice-Président, - on any pccasion on
which the Financial Statement” or the Budget ot
any portion thereof is discussed in the Council.

-28. The President, for sufficient redson, may
"_suspend anj of the furegomg rules. ’ E

{The Rulés for ihc cﬁscuss:on of: the Annua
Provmc:ai Fmanc;al Statements in the
Pravmcml Legnslatwe Councﬂs havc ‘not
~yet been published.] B -



THE SCHEDULE.
Heads open to or excluded from discussion under Rule 4.

A REVENUE

B. EXPENDITURE.

Heads open to discussion,

Heads not open to
discussion,

Heads open to discussion,

Heads ot open to
(i ScHssion.,

I.—Land Revenue.
I1.—Opium,
111, —8alt,

V. —HExcise.

VI.—Provincial Rates.
1X.-—Forest.
X.—Registration.

XII. —~lInterest.

XIII.—Post Office.
XIV.—=Telegraph,
V.-—Mint.

XVI-B. —]Jails,

XVI1l.—Police.

XIX.~Education,.

XX.—Medical.

XXI.—Scientific and other
Minor Departmeuts.

XXII.—Receipts in aid of Su.
perannuation, etc,

XXIII,—Stationery and Print-

ing.

1V —~Stamps.

Vii, Cusloms,
VI, -- Assessed Tax-
€s.

X{.—Tributes  from
Native Stafes.
XVI-4.—Courts *
XXXl —drmy.
XXX/l ~Marine.
XXXIV.—Military.
Works.

Al purely Proviucial

revenue and revenue
accraing from divic-
e heads i Provin-
ces possessing Legis-
lative Conncils,

1.——Refunds and Drawbacks.

3.—Land Revenue,

4, —Opium.
6.-—Salt.

6.—Stamps.
1.—Excise,

2. —Assigniments and
Compensations.
13.—Interest on Debl,
98— Ecclestastical.
26 — Polilical. :
27.-=Territorial  and
Political Pensious.
38.—Slate Railways.t

8 —Provincial Rates.

Y, —Customs.

10, —Assessed Taxes.
}1.—~Forests.

12, —Registration,

L4, —Interest on other obhga-
tions.

15.~-Post Office.

16.—Telegraphs.

17.—Mint.

18.—-General Administration.{!

19-A. —Courts oi Law.t

19-B~—Jails,

20.—~Police

12, Major Works :
Intcrest on Debt,
16.—drmy.

46- A.—Mariue.

4T —Military Works,

|47-4.-=Special Defen-
| ces.

LAl statulory charges.

141 Purely Provincial
expenditure and ex-
penditure accraing
under divided

| heads in Provinces
possessing  Legisia-

i tive Councils,

110X0

X1aNdaddy



XXIV.—Exchange. :
XXV.—Miscellaneous.
XXVI.—State Railways, _
XXVII.—Subsidised Com- |
panies. |
XX1X.—Irrigation, Major I
Works,
& XXX.—Minor Works and
Navigation,
XXXI.—Civil Works,

22.— Education.

24. Medical.

26.—Scientinc and other
Minor Departments,

28, —Civil Furlough and Ab-
sentee Allowances.
29.—Superannuation Allowan-
ces and Pensions, |
30.— Stationery and Printing. !
31.-—Exchange. i
32.—Miscellaneous. i
33.—Famine Relief. :
34.—~Construction of Protec-
tive Railways. '
356.—Construction of Protec-
tive Irrigation Works,
36.—Reduclion or Avoidance

of Debt.
40.—Subsidised Companies ;

I.and, etc.
41,—Miscellaneous Railway{

Expenditure,

12, —Irrigation ; Major Works
—Working Expenses,
43.—Minor Works and Naviga-
tions.

io6.—Civil Works.

48.—State Railways ; Capital
Expenditure not charged
to Revenue.

49, Irrigation Works ; Capi-
tal Expenditure nof

charged to Revenue

* Mainly Court-fees and fines,

1 These heads include certain statutory charges, which will be excluded from debate.

! This head deals purely with interest, sinking funds and annities.

AIVISIOAT AHL 40 FYNAA20¥d

Xy say
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(ivi Rules for the Discussion of Matters of
Public Interest.

In TuE IMPERIAL LEGISLATIVE COUNCILS.

No. 24.—In exercise of the powers conferred
‘by section 5 of the Indian Councils Act, 1909, the
‘Governor-General in Council has, with the sanc-
tion of the Secretary of State for India in Council,
made the following rules anthorising at any meet-
ing of the . Legislative Council of the Governor-
General the discussion of any matter of general
jpublic interest :—

DEFINITIONS,

1. In thesé rales—
(1) “President ¥ means—
. (a) the Governor-General, or

(6} the President nominated by the Governor-
*General in Council under section 6 of the Indian-
Councils Act, 1861, or

(c) the Vice-President appointed by the
‘Governor-General under section 4 of the Indian
Councils Act, 1909 or

(d) the Member appomted to preside under
rule 27 ;

(2) v Member in charge means the Member
-of the Council of the Governor-General to whom
is allotted the business of the Department of the
-Government of India to which the subject under
discussion belongs, and includes any member to
whom such member in charge may delegate any
:function assigned to him uuder these rules ; and

‘the Secretary.

{3) ** Secretary’means Secretary to the Govern-
ment of India in the Legislative Department, and
.includes the Depaty Secretary and every person
for the time being exercising the functions of the
Secretary.
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MATTERS OPEN TO DISCUSSION.:

2. Any matter of general phbhc interest may be
discussed in the Council subject to the followmg
<onditions and restrictions :—

8. No such discussion shall be permitted in
regard to any of the following subjects, namely :—

{#) any subject removed from the cognizance
of the Legislalive Council of the Gevernor-
General by section 22 of the Indlan Councils
Act, 1861 ; or

- (b) any matter affecting the relatlons of . His'
Majesty's Government or of the Governor-Generak
in Council with any Foreign State or in any Native
State in India ; or

{c) any matter under ad]udncat:on by a Court of
Law having jurisdiction in any part of Hxs Ma]eﬁ-
ty’s Dominions. :

RESCLUTIONS.

4. Subject to the restrictions contained in rule
8, any Member may move a resolation relatmg
toa matter of general public interest -

Provided that no resolution shall be moved
which does not comply with the Eollowmg condi-
tions, namely @ :

(a) itshall be in the form of a specific re-
commendation addressed tothe Governor General :
in Council ;—

(b) it shall be clearly and precxsely expressed
and shall raise a <lefinite issue ; and :

(¢) it shall not contain arguments, inferences,
ironical expressions or defamatory statements,
nor shall it refer to the conduct or character of
persons except in their official or public capacity.

5. A Member, who wishes to move a resolu-
tion, shall give notxcc in writing to the Secretary,
at least fifteen clear days before the meeting of
the Council at which he desires to move the same,
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and shall together with the notice submit a copy
of the resolution which he wishes to move :

] Provided that the President may allow 2 reso-
lution to be moved: with short er notice than
fifteen days, and may, in any case, require long-
er. notice or;may extend the time for moving the
reso]utzon _

"8.°(1) The Secretary shall submit every resolu-
Ilon of. which notice has been given to him in
accordance with rule 5 to the President, who
may either admit it or, when any ‘resolntion is
not framed in accordance with rule 4, cause it to
be returned to the Member ccmcerned for the
purpose of amendment.

(2) If the Member does not, mthm such time
a5 the President may fix in this behalf, re-submit
tha resolution duly "amended, the resolutmn shall
be deemed to have been withdrawn. :

7. The President may disallow any resolution
o part of a resolution without giving any reason
therefor other than that in his opinion it can not
be moved consistently with the public interest or
j:,hat it should be moved in the Legislative Coun-
sil of 2, Logal Government.

8. (l} No discussion in Council shall be per=
- mitted in respect of any order of the President
'nnder rule 6 or rule 7. .

* (2) A resolution wh:ch has been d:sallowed

.*shal[ not be entered in the proceedings of the
Council.
.- 9. Resolutions admitted by the Presudent
shall be. entered in the list of business for the
day in the order in which. they are received b){
the Secretary ;3 ;

-1’ Provided that the President may give pnor:ty
to any resolution which he may consider fo
be .of urgent. public interest. or postpone the
#oving: abf -any: resolution. .
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‘Discussion. of Resolutions.

' '10. The discussion of resolutipns shall “tikd
place after all the other business of the “day ’has
been concluded. ‘ S B
. 11. (1) Afterthe mover of a resolution lﬂm‘s
spoken, other Members may speak to the niotion
in such order as the President may  direct, - and
therealter the mover may speak once 'by way of
teply.. ' LT ’
* (2) No Member other than 'th'e’n‘novér_l_'d‘nki
the Member in charge shall speak more than ontcé
to any motion, except, with the permission->of
the President, for the purpose of making'an™ éx-
planation, o o T
. 12, No speech, except with the péx"x’:ﬁs&ié_ﬁ) oF
the President, shall exceed 6ftéen minutes | in
duration : - o . '
_ Provided that the mover of a resolution, when
moving the same, and the Member .in charge
may speak for thirty minutes.

13. (1) Every Member shall épeak from: his
place, shall rise when he speaks and shalladdyess
the chair, ‘ ’

(2) At any timz, if the President rises, any
Member speaking shall immediately resume, his
geat,: - . JEUIN : St

14. (1) Any Member may send his speéechin
print to the Secretary not less. than two .clear
days before the day fixed for the, discussion-of a
resolution, with as many copies as there.are
members, and the Secretary shall cause one of
'such copies to be supplied to each Membeér, ' .

- .:'(2) ‘Any such speech may " at the discretion of
the President be taken as read.

' 15, The discussion of a resolution shall' Be
limited to the subject of the resolution, and shall

:not 'extend to any matter as to which a resolution
:may not be moved. .
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i 16. When a resolution is under discussion any
Member may, subject to all the restrictions and
conditions relating to resolutions specified in
rules 3 and 4, move an amendment to such resolu-
tion : _

- Provided that an amendment may not be moved
which has merely the effect of a negative vote.

-+17. (1) If a copy of such amendment has not
been sent to the Secretary at least three clear days
before the day fixed for the discussion ot the re-
solution, any Member may object to the moving of
the amendment ;: and such objection shall prevail
unless the President in exercise of his power to
suspend any of these rules allows the amendment
to be moved.

“(2) The Secretary shall, if time permits, cause
every amendment to be printed and send a copy
for the information of each Member.

18. ' A Member who has moved a resolution or
an amendment of a resolution may withdraw the
same unless some Member desires that it be put
to the vote.

"~ 19, When,in the opinion of the President, a
resolution and any amendment thereto have been
sufficiently discussed, heé may close the discussion-
'by calling upon the mover to reply and the Mem-
ber in charge to submit any final observations
.which he may wish to make :

. Provided that the President may in all cases
“address the Council before putting the question to-
the vote.

20. (1) When an amendment to any resolution
is moved, or when two or more suchamendments
‘are moved, the President shall, before taking the
sense of the Council thereon, state or read to the
. Council the terms of the original motion and of
-the amendment or amendments proposed.

#.- (2) It shall be in the discretion of the President
to put first to the vote either the original motion
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or any of the amendments which may have béen,
brought forward.. ‘

21. If any resolution involves many points, - the
President at his discretion may divide it, so that
each point may be determined separately '

22. (1) Every question shall be resolved in the
affirmative or in the negative according to the
majority of votes.

(2) Votes may be taken by voices or by d1v1-'
sion and shall be taken by division if any Memben‘
so desires.

(3, The President shall determine the method
of taking votes by division.

General,

28. (1) The President may assign such time as
with due regard to the public interests he may
consider reasonable for the discussion of resolu-
tions or of any particular resolution.

(2). Every resolution which shall not have
been put to the vote within the time so assigned:
shall be considered to have been withdrawn.

24. Every resolution, if carried, shall hfwe.
effect only as a recommendation to the Governor-
General in Council. .

25. When a question has been discussed at a.
meeting of the Council, or when a tesolution has
been disallowed under rule 7 or withdrawn under
rule 18, no resolution or amendment raising
substanhally the same’ questxon shall be moved
within one year.

26. (1) The President shall preserve order, and
all points of order shall be decided by him. '

(2) No discussion on any point of order shall
be allowed unless the President thinks fit to take
the opinion of the Council thereon.

(8) Any Member may at any time subnut &
point of order to the decision of the President,”
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1:{4}t The President shall -have all powers neces-
sary for the purpose of enforcing. his decisions.:
1..247..;_1'_1‘he. Governor-General may -appoint a
%Memb,er of the Council to preside in his place, or
in that of the Vice-President, on any occasion on.

which a matter of general public interest is
discussed in the Council.” ' '

28. The President, for sufficient reéson, may .
suspend any of the foregoing rules,

[ The Rules for the discussion of matters of
general public interestin the Provincial Legisla-
tive Councils are, mulalis mulandis, the same as
thos¢ for the Imperial Council with “the
proviso that no resolutions will be permitted
relating to subjects removed from the cog-
nizance of the Provincial Legislative Coun-
cils ‘under section 43 of the Indian Councils
- Act, 1861, in addition. to those mentioned in’
:Rule 3 above]. ‘

... {v) Rules for the Asking of Questions.
IN THE IMPERIAL LgGIsLATIVE CounciL.

I exercise of the power conferred by section
5 of the Indian Councils Act,1909, the Governor-
General in Council has, with the sanction of the
Secretary of State for India in Council, made
the following rules authorising the asking of
‘questions at any meeting of the Legislative
Council of the Governor-General:— s e o
" 1. In these rules— _
(1) “President” means—
ta) the Governor-General, or C

... -(b) the President appointed under section
6 of the Indian Councils Act, 1861, ar ) :

- {¢)-the Vice-President appointed by the
Governor-General uader section 4 of the Indian
Councils Act, 1209.

., (2) ¢ Member in charge.” means the Member
of the Council of the Governor-General to whom
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is allotted the business of the Departmént of the
‘Government of India to which the subject of the
question belongs, and includes any Member to
whom such Member in charge may delegate any
nﬁ.mct:on assigned to him under these rules ; and

(3) ** Secretary " means the Secretary to the
Government of Indiain the Legislative’ Depart-
ment, and includes the Deputy Secretary and
every person for the time being excrc:smg the .
functions of the Secretary.

2. Any question may be asked by any Member
sub]ect to the following conditions and. res:
trictions:— 5

3. No quest:on shall be pcrmuted in regard
to any of the following subjects, namely :— '~ .

(a) any matter affecting. the relations of His
Majesty’s Government or of the Governor-General
in Council with any Foreign State or with any
Native State in India, or

(M any matter under adjudication by a Cou"t
of Law having jurisdiction in any part of His
Majesty’s Dominions. :

4. No question shall be asked unless 1t com-
plies with the following conditions, namely :—

(a} it-shall be so framed as to be merely a
request for information,

(B} it shall not be of excessive length,

(c) it shall not contain arguments; inferences,
ironical expressions or defamatory statements,
nor shall it refer to the conduct or character of
persons except in their official or public capac1ty,
-and

(d) Itshall not ask for an expression of an
-opinion or the solution of a hypothetical pro-
position.

5. In matters which are or have been the

subject of controversy between the Governor-
General in Council and the Secretary of State or
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a Local Government no question shall be asked
except as to matters of fact, and the answer shall
be confined to a statement of facts.

~ 6. A Member who wishes to ask a question
shall give notice in writing to the Secretary at
least ten clear days before the meeting of the
Council at which he desires to put the question
and shall, together with the notice, submit a copy
of the questlon which he wishes to ask :

Provided that the President may allow a ques-
tion to be put with shorter notice than ten days
and may in any case require longer notice or may
extend the time for answering a question.

7. (1). The Secretary shall submit every ques-
tion of which notice has been given to him in ac-
cordance with rule 6 to the President, who may
either allow it or, when any question is not framed
in accordance with rules 4 and 5, cause it to be
returned to the Member concerned for the pur-
pose of amendment.

(2) If the Member does not, within such time
as the President may fix in this behalf, resubmit
the question duly amended, the question shall be
deemed to have been withdrawn.

8. The President may disallow any question, or
any part of a que-tion, without giving any reason
therefor other than that in his opinion it cannot
be answered consistently with the public interest
or that it should be put in the Legislative Council
‘of a local Government.

9. No discussion in Council shall be permitted
in respect of any order of the President under
rule 7 or rule 8.

10. Questions which have been allowed shall
be entered in the list of business for the day and
shall be put in the order which they stand in the
list before any other business is entered upon at
the meeting.
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11. Questions shall be put and answers given;,
in such manner as the President may in his discre- -
tion determine.

12. Any Member who has asked a question-
may put a supplementary question for the purpose--
of further elucidating any matter of fact.regard-
ing which a request for information has been,
made in his original question.

13. The Member in charge may decline to -
answer a supplementary question without notice, .
in which case the supplementary question may be -
putin the formof a fresh question ata subsequent
meeting of the Council. S

1.. These rules, exceptrules 6 and 7, apply-
also to the supplementary questions : -

Provided that the President may disallow any -
supplementary question without giving any reason
therefor. A

15. The President may rule that ananswertoa
question in the list of business for the day shalls
be given on the ground of public intere t evens
though the question may have been withdrawn.

. 16. No discussion shall be permitted in res-
pect of any question or of any answer given to a»
‘question.

17. All questions asked and the answers given
shall be entered in the proceedings of the-
Council : :

Provided that no question which has been-
disallowed by the President shall be so entered.

18. The President may assign such time as.
with due regard tc the public interests, he may
consider reasonable for the putting and answer-
ing of questions.

[The Rules for the asking of questions in the-
Provincial Legislative Councils are, mulalis.
mulandis, the same as those for the Imperiah.

Council.] L
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Lord Morley’s Reform Despatch,

t

. The following is the full text of Lord Mérleyfs Des-
patch on the Proposals for Constitutional Reform sent

by the Governor=General in Council on the Ist Oclober

1908 :— : )

IxD1a OFFICE, LONDON,

Public, No. 183, ' 27th November 1908,

To : #
~His ExceLLecNY THE RIGHT HONOURABLE THE
- GovERNUR-GENERAL of InDIA 1IN CouNciL.

Proposals for Constifutional Reform. -
My Lorp, -

" I have to acknowledge the important Despatch of the
1st October, 1908, in which you had submitted for approval
and decision a group of counstituticnal reforms framed by
Your E)icellency in Council, in pursuance of a policy ini-
tiated more than two years ago. Your proposals in their
present shape are the cut:zome of a tentative project placed,
in Auguast last year, in the hands of Lecal Governments in
India with instructions to consult important bodies and indi-
viduals representative of various classes of the community
before putting their own conclusions before the Govern-
ment of India. Those instructions, as you are very evi-
dently justified in assuring me, were carried out with great
care and thoronghness. After examining, moreover, the
enormous mass of material gathered together in a prolong-
ed operation, I gladly recognise the admirable indusiry,
patience, thought and candour with which that wmaterial
_has been shifted by your Government and worked out into

. practical proposals, liberal in their spirit and comprehen-

.sive in their scope. I have taken all the pains demanded
by theirimportance o secure special consideration of them
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in Council. It i3 a sincere satisfaction to me to find my-
self able 1o accept the substantial part of Your Excellency’s:
scheme, with such modifications as would natarally ‘occur -
to different mindsin handling problems of remarkable-
difficulty in themselves and reasonably open to a wide
variety of solution,

THE IMPERIAL ADVISORY COUNCIL

The original proposal of an Imperial Advisory Councili
was based on the interesting and attractive idea of asso-:-
ciating ruling Chiefs and territorial, magnates of British, -
India in guardianship of common and Imperial interests;
and as a means of promoting more intimate :relations.
among component parts of the Indian Empire. The gene-
ral opinion of those whose assent and co-operation - wonld
be indispensable has proved adverse, and Your Excellengy;
in Council now considers that the project should for ,the.
present not be proceeded with,

You still favour an Imperial Council composed oily of
tuling Chiefs, Lord_Lytton made an experimentin this.
direction, but it remained without successful result., Lord.
Cuczon afterwards proposed to create a Council composed .
exclusively of Pringes. contributing [moperial Service-
Troops, and deliberating on that subject exclusively. The
opinion is pronounced that this also is likely to be unfruit-
ful and ineffectual in practice. Your Excellency's project:
is narrower than the first of these two and wider than ther
second. I confess that, while entirely appreciating and:
sympathising with your object, 1 judge the practical diffi--
cuilties- in the way of such a Council assembling under:
satisfactory conditions te be: considerable, . expense;:
precedence, and housing, for instance, even if there were-
no others, yet if not definitely discontinued with a view to/
assembly it could possess little or no reality, It would:
obviously be a mistake tu push the project unless it coms:
mands the clear assent and approval of those whose pre
sence in the Council would be essential to its success, and
the opinions expressed in the replies. with which you have-
farnished me lead me to doubt whether that .condition
can be secured. Bul in case Your Excellency still favours.
this proposal,. which :is. in itself . atteactive.:1* daoy'nok.
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wish to express dissent at tais stage, and if, after consul-
dation with the leading Chiefs, you are able to devisea
scheme that is at once acceptable to them and workable in
practice, I am not inclined to place any obstacle in the
way of a fall and fair trial and, in any event, the doubt [
have ezpressed must not be taken as discouraging coensul-
“tation with individual Chiefs according to the existing prac-
dice, for nobody with any part to playin Indian Govern-
ment can doubt the  manifold advantages ofstill further
developing nof only amicable but confidential relations of
this kind with the loyal rulers in Indian Statss, possessed
as theyare of such peculiar authority and experience.
PROVINCIAL ADVISORY COUNCILS,

- Next I agree with Your Excellency in the judgment that
the question of a Coancil of notables for British India only
should not be entertained. I am inclined, furthermore,
for my own part, to doubt whether the creation of Pro-
¥incial Advisory Councils is likely to prove an experiment
-bf any marked acteal value. The origin of the demand
tor bodies of that character, whatever the strength of such
-2 demand amounts to, is andoubtedly the desire for greater
facilities in the discassion of public measures. Your
Excellency indicates what strikes me as pointing ina
mare hopeful direction in the proposition that this claim
‘for increased facilities of discussion shonld be met ‘*rather
by extending the powers of the existing Lezislative Coun-
-cils than by setting up large rival Councils which must to
some extent conflict with them.” Large or small, such
rivalry would be almost certain to spring up, and from the
-first the new species of Council would be suspected as de-
-signed to be a check upon the old. As in the case of ruling
Chiefs or of notables in Britisk India, so here,infermal con-
sultation with the leading men of a locality would have
most or all of the advantages of an Advisory Council with-
out the many obvious disadvantages of duplicating political
machinery. :

EXLARGEMENT OF LEGISLATIVE COUNCILS.
From these proposals I pass to what is,and what you de-
clared to be, the pith and substance of the Despatch under
reply, “The enlargement of the Legislative Councils
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you say, “and the extension of their functions to the discus-
sion of administrative questions are the widest, most deep-
reaching and most substantial features of the scheme,
which we now put forward.” This perfectly correct descrip-
tion evoked and justified the close scrutiny to which
these feat ires have been subjected in my Council, and I am
glad to believe that the result reveals few elements of
material difference,

Your Government have now felt bound to deal first with
the Imperial Legislative Council and from that work down.
wards to the Councils in the Provinces. I gather, however,
from your Despatch of the 21st March, 1907, that you
would at that time have preferred, as Lord Lansdowne
had done in 1892, to build up the higher fabric on the foun-
dation of the Piovincial Councils. In your circular letter of
the 2ith August, 1907, you observed that the most logical
and convenient mode of dealing with the question would
have been first to discuss and settle the composition, the
electorates and the powers of the Provincial Legislative
Councils, and then to build up on the basis of these mate-
rials a revised constitution for the Imperial Council. In
the absence of proposals from the Local Governments and
Administrations, you were precluded from adopting this
<course, and, therefore, you set tentatively before them the
line on which first the Legislative Council of the Gover-
. mor-General and thereafter those of Governors and Lieute-
aant-Governors might be constituted.

In your present letter you bave followed the s same order,
but with the full materials before me such as are now
supplied by local opinions, it appearsto be both more
convenient and, as you said, more logical to begin with
the Provincial Councils and afterwards to consider. the
constitution of the Legislative Council of the Governor-
General.

PROVINCIAL LEGISLATIVE COUNCILS.

‘The first question that arises touches the principle of re-
presentation. This is fully discussed in paragraphs I8 to
20, 26 to 31, and 34 of yourletter. Citing previous discus-
sions of the subject and referring to the precedent of the
measures taken to give effect to the Statute of 1892, you
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'adhere to the opinion that, in the circamstances of * India, re-—
presentalion by classes and intecests is the only practicable-
method of embodying the principle in the coastitulion of
the Legislative Councils {paragraph 18.) You justly observe-
that the principle to be borne in mind is that election
by the wishes of the people is the ultimate object to be-
secured, whatever may be the actual machinery adopted for-
giving effect to it. (paragraph 29.) You consider that for
certain limited interests, Corporations of Presidency towns,
Universities,Chambers of Commerce, planting communities
and the like, limited electorates must exist as at present,
and yoo foresee no serious obstacle in carrying oot arrange-.
ments for that purpose. Difficulties come into view when
you go beyond these lmited electorates and have to deal:
with large and widespread interests or communities, such
as the landholding and professional classes, or with -impor--
tanl minorities, such as Mahomedans in most provinces in
India, and Sikhs in the Punjab, You dwell npon the great.
variety of conditions in the various provinces of the Indian
Empire and the impessibility of applying any. wniform
system threughout, and your conclusion generally appears.
to be that class electorates should be framed where this is
practicable and likely to lead to good results, and in theic
failure or defect, .it will be necessary to have recounrse to-
nomination. - : - T '

- With the general principles advanced by Your Excellency
in this chapter of our diséussion,-l am in entire ‘accord.
1 agree thaftosome extent class representation must
be maintained in the limited electorates to which ‘you re.
fer, and here, as you point out, no serious obstacle is to be-
anticipated. I agree also that the Legislative Council
shoald reflecl the leading elements of the population at:
large and that no system of representation would be satis-.
factory if it did not provide for the presence in the Coun-
cils of sufficient - represenlatives of communities so im-
-portant as are the Mahomedans and the landed classes.
Bat, in examining your plans for obtaining their represen-
tation, 1 am strnck with the difficulty of securing satis-
‘factory electoral bodies under them and with the extent:
- to.which, as you expect, nomination will be demanded. to-
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supply the deficiencies of election. The. sam:: awk-
wardness and perplexity appear in obtaining satis-
factory representation of the Indian commercial
classes where, as is found generally thronghout
India with very few exceptions, they have not established
Associations or Chambers to represent Ltheir interests.

The case of landholders is discussed in paragraphs 27 to
29 uf your letter with immz=diate reference to the Imperial
Legislative Council, and the sitnation.is just the same—if
separate representation is to be secured—{or local Councils.
You * findit impossible to make any defnite proposal
which woold admit of general application. " (Para. 27).
You see difficulties in devising a conslitnency that should
consist only of landholders deriving a certain income from
land {Para. 28), and you point oat with much force the
objections to election by voluntary Associations. In these
observations I agree, and especially in your remark that
the recognition of Associations as electoral agencies should
be regarded as a provisional arrangement to be maintained
only until;some regular electorate can be formed.

The same difficulties, as you observe in paragraph 30,
encounter the proposal to have a special electorate for
Aahomedans. In some Provinces, as in Bombay the Maho-
medans are so scattered that common organisation for
electoral purposes is thought impracticable., In other
Provinces, it is proposed to found a scheme partly on a
property qualification and partly on a literary attainment ;
in others, again, it is suggested that rccourse might be had to
voluntary associations. Oae difficuity in regard to Maho-
medans is not mentioned in your letter, for, the provision in
any Province of a special electorate giving them a definite
proportion of the seais on the Councils, migat involve the
refusal to them in that Province of a right to vole in the
territorial electorates of which rural and Municipal Boards
will afford the basis, II that were not done, t hey would
evidently have a dooble vote, and this would probably be
resenfed by other classes of the population.

* " ELECTORAL COLLEGES.

Without rejecting the various expedients soggested

by Your Excellency for adoption in order to secure the
14
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adequate. representation of these important classes on
the Councils, I suggest for your consideration that the
object. in view might be better secored, at any rate
in the more advanced Provinces in India, by a madification
of the system of a popular electorate founded on the prin.
ciple of Electoral Colleges. The use of this method is not
in itself novel. It already exists inthe group of District
Boards and of Municipalities, which in several Provinces
return members to the Provincial Councils. The election
i3 not committed to the Boards or Mupnicipalites directly.
These bodies choose electors, who then proceed to elect
the representative of the group. I will briefly describe the
scheme that at present commends itself to me, and in order
to make the method of working clear I will assume hypo-
thetical figures for a given Province. Let it be supposed
that the total population ofthe Province is 20 millicns, of
whem 15 millions are Hindus and 5 millions Mahomedans,
and the number of members to be elected 12. Then since
the Hindus are to Mahomedans as three to one, nine
Hindus should be elected fo three Mazhomedans, In order
to obtain these members, divile the Province into three
<lectoral areas, in each of which three Hindus and one
Mahomedan are to be retarned. Then in each of these
areas constitote an Electoral College consisting of, let us
say, a hundred members. In order to preserve the rro-
portion between the two religions, 75 of these should be
Hindus and 25 Mahomedans. This Electoral College
should be obtained by calling upon the various electorates,
which mignt be (a) substantial landowners paying not less
than 2 fixed amouut of land-revenue, (b) the members of
rural or sub-divisional Boards, {¢) the members of District
Boards, and {d) the members of . Municipal Corporations,
to return to it such candidates as they desired, a definite
number being allofted to each electorate. Out of those
offering themselves and obtaining votes, the 75 Hindus
who obtained the majority of vofes should be declared
members of the College, and the 25 Mussalmans who
obtained the majority should similarly be declared
elected. Ii the Mussalmans returned did not provide 25
members for the Electoral College, the deficiency would
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be'mhade  good by nomination. Having thus obtained, an,
Electoral College containing 75 Hindus and 25 Mussal;,
mabs, that body would be called upon toelect three rg-
presentatives for the Hindus and one for the-Mahomedans,,
Each member of the College would have only one vole and,
could vete' for only one candidate, In this - way, it is .eyjy
dent that it would be in the power of each. section of..thg,
population to return a member in the proportion carres;
ponding to its own proportion to the total population. ..,
Inthe same way, the desired proportion could be obtained,
of any representatives of any particular inicrest, as, {oF
inStance, of landowners.  All that is necessary would be
to constitute the Electoral College in such a way .that the
number of electors representing the land-owning  interest
should bear to the total number the same proportion.ag the
members of Council representing -the intergst.:ty.be
elected bear to the total number to be elected.. . - ... ) iy
In this minner, minorjties would be ; protected;
against exclusion by majorities . and all large.and;
important sections of the population. would haye, the
opportunity of returning members in proportion to their,
ratio to the total population. Their choice could in that
event he exercised in the best possible way, that, namely,
of popular election, iustead of requiring Government.to
supply deficiencies by the dubious method of nominatien, -
I do not wish definitely to prescribe such a scheme
for adoption, whether  locally or universally, but I com-
mend it to your consideration. It appears - to offer an ex-
pedient by which the objections against a system of nomi-
nation may be avoided, and it would work througha
choice freely exercised by the electorate. at large
instead of by artificial electorates specially - .constj-
tuted for the purpose. No doubt it removes the primary
voter by more than one stage from the ultimate choice
and it does not profess to be simple. I can only say thag it
is quite as simple as any scheme for representation of
minorities can ever be. The system of a single vote, which.
is an essential part of it is said to work satisfactorily
in places where it is inexistence,and it is easy of apprehen
sion by the electors. It would have several greatadvantages
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‘1t would bring the classes specially concerned within the

popular eleciorate, and so meet the criticisms of the
Hindus to which you refer in paragraph 30;second, it esta-
‘blishes a principle that would be a2n answer to further
-claims for representation by special classes or associatiens;
third, it would ensure the persons chosen being actually
drawn from thelocality that the ElectoralCollege represents;
fourth,it would provide a healthy stimulus to interest inlocai
self-government by linking up local bodies {rural andMuni-
cipal Boards) more closely with the Provincial Legislative
‘Councils. To this end, it might be provided that the candi-
date for election to the Provincial Council must himself
have taken part in local administration,

The due representation of the Indian mercantile com-
munity on which you touch in peragraph 31 of your letter,
might be included in the scheme if the commercial classes
fail to organise themselves asyou suggest that they may
arrange to do, in Associations similar to the Earopean
Chambers of Commerce. :

To meet possible objections founded on the difficulty of
bringing together Electoral Colleges to vote in one place,

‘¥ may add that this is not contemplated in the scheme.
You refer at the close of paragraph 28 to the success of
the Calcutta Upiversity in organissng the election of
Fellows by a-large number of graduates scattered all
over India. The votes of the electors in each College
could, I imagine, be collected in the same manner with-
out requiring them to assemble at a common centre.

OFFICIAL MAJORITY TO BE DISPENSED WITH.

From the electoral structure U now turn to the official
element in the censtitution of Provincial Legislative Couri-
cils, dealt with in paragraphs 43 to 56 of your letier. I first
observe that in all of them you provide for a bace official
majority, but you contemplate that in ordinacy circum-
stances, only the number of official members necessary for
the transaction of business shall be able to attend. The
first question, therefore, is the necessity of maintaining in
these Councils the majority of officials. '

We have before us to begin with the leading fact that
in the important Province of Bombay there is in the
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Council, as at present composed, no official majority, and
that the Bombay Government, even in the smaller of its
alternative schemes presented to Your Ezxcellency in
Council, is willing to dispense with such a majority. Consi-
dering the character of the Legislation o1dinarily
coming before the Provincial Council. is it not possible
with due representation given to the various classes and in~
terests in the communityto do without a majority of officials.
After a careful consideration, I have come to the conclu-
sion that in the ProvincialCouncils such a majority may be
dispensed with provided that a substantial official majo-
rity is permanen:ly maintained in the Imperial Legislative
Council.

I do not conceal from myself the risks in such an arrange-
‘ment. The nou-offizial majority may press legislation of a
character disapproved by the Executive Government.. This
should be met by the exercise of the power to withhold
assent possessed by the head of the Government ? Al-
though the Local Legislature is vested with power to make
laws for the peace and good government of the territories
constituting the Province, still the range of subjects is
considerably narrowed by the statutory exclusions now in
force. Thus, for example, the Local Legislature may not
without the previous sanction of the Governor-General
make or take into consideration any law alfecting the Pub-
tic Debt of India or the Customs duties or any other tax
or duty for the time being in force and imposed by the
authority of the Goveraor-General in Council for the
general purposes of the Government of India, or regulating
currency or postal or telegrph business, or altering in any
way the Indian Penal Code, or affecting religion or reli-
gious rites or usages, or affecting the discipline o r main-
tenance of Naval or Military forces, or dealing with
patents or copyrights, or the relations of the Government
with foreign Princes or States: It is difficult to see how
any measures of such urgency that delay might work
serious mischief can come before a Provinciak
Council, for, mere opposition to a useful and beneficial
project would not come within this description
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Qn . the other hand? and' perhaps " more' " often, there
may be opposition ‘- on the: part of the ' non-official
Members to legislation that the Government desires. ‘With
a Council, however, representing - divergent interesis-and
réalising, together with its increased powers, greater res-
‘ponsibility, a combination of all Lhe non-official members
to resist a measure proposed by the Government would be
unlikely, and some non-dfficials at Ieast wonld probably
cast their voltes on the side of the Government, / If, how-
ever, a combination of alfthe nen-official members against
the Government were to occur, that .might be a very good
treason for thinking that the proposed = measure was
really open to objection, and should not be proceeded
with, . .
Your Excellency will regall since you came mto the
authanty.uf Governor-General, an Act proposed by a Lucal
'Government which a representative Legislative. Counciy
srould almost certainly have rejected. - Your Excellency's
-action in withholding assent from the Act shows that in
-your. judgment it would have been an advantage if.the
Local Government had been induced by a hostile vote to
regonsider their Bill, If, in spite of such hostile vole, the
:comparatively rare case should arise where immediate
ilegislation were still thought absolutely necessary, then the
constitation, as.it at preseot - stands, provides an adequate
:remedy.  The Governor-General in . Council  to-day
possesses a concurrent power to legislate for any Pro.
+yince,. and though I strongly favour a policy. that
—would leave to each local Legislature ihe daty of provid-
+ing for its own requirements, still I recognise in this power
;an.ample safeguard, should, under exceptional circum-
.stances, a real demand for its exercise arise.
By CONSTITMTION OF PROVINCIAL COUNCILS
o Thls decision will make it necessary to modify to some
extent the constitution of the several Provincial Councxla
proposed by you and will enable you to secure 2 wider
representatwn. Subject to consideralion of these ‘details
[Whlci'l will not involve the postponement of the proposed
Parhamentary legistation for the amendment of the Indian
‘Cohncils Act, 1892, and for other purposes}, I'am ready to



LORD MOALEY'S REFORM DESPATCH 'CCxV

accept generally the proposals for the numbers and tie
coostitution of the Councils set forth in your letter.
THE IMPERIAL LEGISLATIVE COUNCIL.

Your proposals inrelation to the Imperial Legislative
Council are necessarily entitled to the greatest weight. 1
am glad to ind myself able to accept them practically in
their entirety. While I desire to liberalise as far as
possible the Provincial Councils, I recognise that itis an
essential condition of this policy that the Imperial supre-
macy shall be in no degree compromised. I must, therfore,
regard it as essential that Your Excellency's Council, in its
legislative as well asits executive character, should continue
to be so constituted as to ensure its -constant and uninter-
tupted power to fulfil the constitutional obligations that it
owes and must always owe to His Majesty's Government
and to the Imperial Parliament. I see formidable draw+
backs that have certainly not escaped Your Excellency to
the expedient which you purpose, and I cannot regard
with favour the power, of calling into play an official
majority while seeming to dispense with it. I am unable
to persuade myself that to import a number or gentlemen
to vote down something upon which they may or may not
have heard the arguments will prove satisfactory. To
secure the required relations, I am convinced that a per-
manent official majority in the Imperial Legislative Coun-
cil is absolutely necessary, and this must outweigh the
grave disadvantages that induce us to dispense with it in
the Provincial Legislatures. It need not be in any sense
an overwhelming majority, and this Your Excellency does
not seek, but it must be substantial as it is certainly desira-
ble that the Governor-General should be removed from the
conflict of the divisivn list and that the fate of any measure
or resolution should not rest on his vote alone.

I have already dealt in the earlier paragraphs of this
Despatch with elective principle, and it will be for Your
Exccllency to consider how far the popular electorate can
be utilised for the return to your Legislative  Council on
landholders and Mahomedans. Some modificatons of the
scheme suggested for the Provinces will no doubt be nece’s
sary and the Electoral Colleges would probably have to
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bé on the basis of Provinces and not of Divisions, and the
‘case of the Central Provinces would probably (in view of
lthe disappearance of Advisory Councils) have to be met by
nomination until La local Legislature is provided.

I accept your proposals for securing ,the representation
of commerce, both European and Indian.

" 1also agree to your proposalsas to nomination, but it

will be a matter for your consideration whether, to meet

requirement of a substantial official majority, the
" number of nominated officials should not be raised.

Your plaa for securing occasional representation for the
interests of minorities such as the Sikhs, the Parsis, the
Indian Christians, the Buddhists and the Domicled Com-
munity meets with my entire approval, and I am complete
sympathy with your intention sometimes to appoint one or
two experts in connection with legislation impending befors
the Councils.

INCREASED FACILITIES FOR DEBATE,

I turn to the proposals contained in paragraphs 57-59 of
your Despatch affording further facilities for debate. This
subject, as Your Excellency remarks, was not dealt with
in the earlier correspondence out of which your present
proposals arise, but) am eatirely in accord with Your
Excellency’s Government in regarding it as of cardinal
importance.

The existing law whichi confines discussion, except on
the occasion of the Annual Financial Statement, to the
Legislative proposals actually tefore the Council, imposes a
restriction that I am convinced is no longer either desirable
or necessary. The plan of Your Excellency’s Government
contemplates a wide relaxation of this restriction, and in
sanctioning it generally, I am confident that these increased
facilities, judiciously used, will be pronounced of the great-
est advantage, not only by Councils and those whom they
represent, but also by Government who will gain addition-
al opportunities both of becoming acquainted with the
«drift of public opinion and of explaining their own actions.

EFFECT OF THE RESOLUTIONS.

Taking the proposals in detail, I agree that the Resolu-

tions to be moved should take the form of recommendations



LORD MORLEY'S R.FORM DESPATCH ccCxvii

to Government, having only such force and effect a3
Government after consideration shall deem due to them.
The introduction and discussion of Resolutions
should not extend to subjects removed from the cogni-
zance of Legislative Councils by statute, and must ob-
viously be subject to rules and restrictions. These, as
Your Excellency observes, may best be laid down, in the
first place, when the rules of business are drawn up and
-developed thereafter as experience may show to be desira-
ble, Meanwhile, I agree generally with the conditions
suggested in paragraph 59 of your Despatch. I must, how-
sever, remark upon the first of the suggesled conditions
that isolated incidents of admiuistration or personal ques-
tions may be and often are at the same time matters of
public and general importance. It would, in my opinion,
be sufficient to lay down that Resolutions must relate to
matters of public and gcneral importance, inasmuch as the
President of the Council will have the power of deciding
finally whether any oroposed Resolution does, or does
aof, satisfy this condition,
INTERPELLATIONS

In respect of rules on the asking of questions, I have
<ome to the conclusion that subjeet to such restriction as
may be found requisite in practice and to the existing
general powers of the President, the asking of supplemen-
tary questions should be allowed. Without tnese, a
system of formal questions met by formal replies
must inevitably tend to become unreal and ineffective and
in an assembly in which, under proper safeguards, free
discussion and debate is permitted and encouraged, there
«can be no sufficient reason for prohibiting that method of
-€liciting information and expressing indirectly the opinions
.and wishes of the questioners.

DISCUSSION OF THE IMPERIAL BUDGET

Special importance attaches to rules as to the discussion
-of the Imporial Budget and I recognise with much satis-
faction the liberality of the proposals that you have placed
before me. The changes under this head constitute a
notable step in the direction of giving to the representatives
of Indian opinion a part in the most important adminis-
irative operation of the political year. Iapprove the
dates suggested for the promulgation of the Financia
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'lSta.tement and for the beginning and ending of its discus-
sion in Committee, and I anticipate valuable results from
the knowledge which your Government will acquire in
these debates of the views of those whom the proposed
measures Will chiefly and directly affect, and which it will
be able to utilise in shaping its final financial proposals
for the year. Generally, also, I approve the rules sketch-
ed in paragraph 64 for the regulation of discussions in
Committee and of the moving of Resolutions and I concur
io your opinion that the form of procedure should be such
as to show ciearly that the power of executive action resid-
es exclusively in Government, who, while inviting the
free expression of opinion in the form of Resolutions do
not thereby forego any part of the power and responsibi-
lity which has been and must continue fo be in their
hands. ' :
PROVINCIAL BUDGETS

Your proposals for the discussion of the Provincial
Budgets seem entirely sound. As in the case of the
Imperial Budget, so with respect to the Provincial
Finances, 1 observe with satisfaction that provisiou is made
for fuil and free discussion and for the consideration by
Government of the results of such discussion before the
-final proposals for the year are framed, and I believe that
under the system suggested by yun the Local Governments
‘will retain that ulfimate control over the financial policy
of their Provinces, without which not only the authority
of the Government of India but also that of th e S=cretary
of State in Conncil and Parliament would inevitably
disappear.

FURTHER REFORMS

Your Excellency claims for your scheme as a whole

“ that it will really and effectively ” associate the people
of India in the work not *‘only of occasional legislation
but of actual every-day administration.” The claim is
abundantly justified, yet the scheme is not and hardly pre-
tends to be a complete represeniation of the entire body
of changes and improvementsin the existing system that are
evidently present to the minds of some of Lhose whom youor
Government has consulted and that, to the best of my jndg-
ment, are now demanded by the situation described in ihe
“ opening words of the Despatch. 1t is- evidently Desirable,
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Your Excellency will agree, to present our reformed cons-
titutional system as a whole. From this point of view, it
seems necessary to attempt withorvt delay an effectnal ad-
vanced in the direction of Local self-Government.
LOCAL SELF-GOVERNMENT

The principles that should inspire and regulate mea- .
sures with this aim can hardly be laid down in sounder or
clearer terms thanin the Resolution published by the
Government of India on the 18th May, 1882. I do not.
know where to look for a better expression of the views-
that shanld govern oonr policy under this important bead,
and 1 will venture to quote some passages in this memo-
rable delivecrance. Explaining the proposal for Local self-
Government of that date the Government of India place-
thmselves oo ground which may well be oor ground
also. *It is not primarily,’® they say, “with a viewto-
improvement in administration that this measore is put
forward and supported, it is chicly derirable as an.
instrement of political and popular education ;" and
again, “there appears to be great force in the argn-
ment that so long as the chief Ezecative officers are,
as a matter of course, Chairmen of the Municipalk
and District Committees there is little chance of these
commitiees affording any ef ective training to their mem-
bers in the management of local affairs or of the non-
official members taking any real interest in local business.
The non-official members must be led to feel that real
power is placed in their bands and that they have real res-
ponsibilities to discharge.” This anticipation has been, to-
some extent, warranted by experience. Fonds have not
existed for an efficient Execative staff, The official ele-
ment within the local bodies has been in many places pre-
dominant. Non-official members have wnot been indnced,
to such an extent as was hoped, to take a real interest in
local business because, their powers and their responsibi-
tities were not real. If Local seli-Government has so far
been no marked success as a training ground, it is mainly
for the reason that the constitution of the local bodies
departed from what was affirmed in the Resolation to be
* the true principle” that “tbe control shonld be exercised
ifrom withont rather than from within; the Government
shonld revise and check the acts of local -bodies: but - nok
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“Statement and for the beginning and ending of its discus-
sion in Committee, and I anticipate valuable results from
the knowledge which your Government will acquire in
these debates of the views of those whom the proposed
measures will chiefly and directly affect, and which it will
be able to ulilise in shaping its final financial proposals
for the year. Generally, also, I approve the rules sketch-
ed in paragraph 64 for the regulation of discussions in
Committee and of the moving of Resolutions and I concur
in your opinion that the form of procedure should be such
as to show clearly that the power of executive action resid-
es exclusively in Government, who, while inviting the
free expression of opinion in the form of Resolutions do
not thereby forego any part of the power and responsibi-
lity which has been and must continue to bein their
hands, '
PROVINCIAL BUDGETS
Your proposals for the discussion of the Provincial
Budgets seem entirely sound. As in the case of the
Imperial Budget, so with respect to the Provincial
Finances, I observe with satisfaction that provisiou is made
for full and free discussion and for the consideration by
Government of the results of such discussion before the
final proposals for the year are framed, and 1 believe that
under the system suggested by yuu the Local Governments
~will retain that ultimate control over the financial policy
of their Provinces, without which not only the authority
of the Government of India but also that of the Sezcretary
of State in Council and Parliament would inevitably
disaprear.
' FURTHER REFORMS
Your Excellency claims for your scheme as a whole
< that it will really and effectively ”* associate the people
of India in the work not *only of occasional legislation
but of actual every-day administration,” The claim is
abundantly justified, yet the scheme is not and hardly pre-
tends to be a complete representation of the entire body
of changes and improvements in the existing system that are
evidently present to the minds of some of Lhose whom_your
Government has consulted and that, to the best of my judg-
'ment, are now demanded by the situation described in the
" bpening words of the Despateh. 1t is-evidently Desirable,
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Your Excellency will agree, to present our reformed cons-
titutional systemn as a whele. From this point of view, it
seems necessary Lo attempt withont delay an effectnal ad-
vanced in the direction of Local self-Government.
LOCAL SELF-GOVERNMENT

The principles that should inspire and regulate mea- .
sures wilth this aim can hardly be laid down in sounder or
clearer terms thaninthe Resolution published by the
Government of India on the 18th May, 1882. I do not
know where to lock for a beiter expression of the views.
that should govern our policy nnder this important head,
and § will venture to quote some passages in this memo-
rable detiverance. Esplaining the proposal for Local self-
Government of that date the Government of India place-
thmselves on ground which may well be onr ground
also. It is not primarily,” they say, “wilb a viewto-
improvement in administration that this measare is put
forward aond supported, it is chiefly derirable as an
instrnment of political and popular education ;" and
again, “there appears to be great force in the argn-
ment that so long as the chief Execntive officers are,
as a matter of coarse, Chairmen of the Maunicipak
and District Committees there is little chance of these-
committees affording any effective traiaing to their mem-
bers in the management of local affairs or of the non-
official members taking any real interest in local business.
The non-official members must be led to feel that real
power is placed in their hands and that they have realres-
ponsibilities to discharge.” This anticipation has been, to-
some extent, warranted by experience. Fands have not
existed for an efficient Executive staff. The official ele-
ment within the local bodies has been in many places pre-
dominant. Non-official members have not been indaced,.
to such an extent as was boped, to take a real interest iu
local business because, their powers and their responsibi-
tities were not real.  li Local self-Government has so far-
been no marked saccess as a training ground, it is maioly
for the reason that the constitution of the local bodies
departed from what was afirmed in the Resolation te be
tt the true principle” that**the control should be exercised
from withoot rather than from within; the Government
‘should revise and check the acts of local bodies: but < not
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-dictate them.” I have no doubt that the Government of
India to-day will affirm. and actively shape their policy
upon the principle authoritatively set forth by their prede-

~cessors in 1882:— It would be hopeless to except any real

-development of self-Government if the Ilocal bodies
were subject to check and interference in matters

-of detail, and the respective powers of Government and

-of the various local bodies should be clearly and distinctly
defired by statute, so that there may be as little risk of
friction and misunderstanding as possible within the limit
‘tobelaid downin each case. However, the Governor-
General in Council is anxious that the fullest possible
-liberty of action should be given to local bodies.”

THE STARTING POINT IN PUBLIC LIFE
Your Excellency will recall that the Resolution from
‘which I have quoted treats the sub-divison, taluka or the
"tabsil as the smallest administrative unit. It is a question
whether it would not be a wise policy to go further. The
village in India (generally) has been the fundamental and
“indestructible unit of the social system, surviving the
-downfall of dynasty after dynasty. I desire Your Excelleney
“in Council to consider the best way of carrying out a policy
‘that would make the village the starting point of public
life, .
A SPECIAL DEPARTMKET
The encouragement of Local self- Government being an-
-object of this high importance in the better organisation
-of our Indian system, it remains to be considered how far
in each provinceit would be desirable to createa
department for dealing exclusively with these local
bodies, guiding and instructing them and correct-
ing abuses in a2 form anaiogous to the operations of the
Local Government Board in this country. That, however,
“is a detail, though a weighty one, in a question on which
-as a whole I confidently expect that Your Excellency will
find much light in the forthcoming report of the Royal
-Commission on Decentralisation.

EXECUTIVE COUNCILS : ADMISSION OF INDIANS

In the closing page of your letter Your Excellency raises
-a question of a high order of importance. You recognise
as you inform me that the effect of our proposals will be
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to throw a greater burden on the heads of Local Go-:

vernments, not only by reason of the actual increase of’
work caused by the long sittings of the Legislative. Coun-

cils, but also because there wiil be considerable responsi-

bilily in dealing with the recommendations of those Coun--
c¢ils. You then suggest the possibility that experience

may show it to be desirable to strengthen the hands of

the Lieuulenant-Governors in the large Provinces by the
creation of Executive Councils and of assisting the Govern-

ors of Madras and Bombay by enlarging the Executive-
Councils that now exist in these Presidencies.

I have to observe with respect to Bombay and
Madras that the original scheme under the Act
of 1833 provided for the appointment of three-
members in these Presidencies. It seems conform-
able to the policy of this Despatch to take power t{o
raise 1o four the numbers of each of these Executive-
Councils, of whom one, at least, should be an Indian, I
would not, however, propose to make thisa provision of
4 statute, but would leave it to practice and usage growing:
into confirmed rule,

MORE EXECUTIVE COUNCILS IN THE LARGFR PROVINCES

As to the creation of Ezxecutive Councilsin the larger-
Provinces, I am such impressed by both of the considera-
tions that weigh with Your Excellency in throwing - out
the suggestion and more especially by the second of them,
All will depend for the wise and efficient despatch of puab-.
lic business upon right relations between the supreme-
head of the Executive power inthe Province and the
Legislative Council. The question is swhether these rela
tions will be the more likely to adjust themselves efective--
ly if the judgment of the Lieutenant-Governor is fortified
and enlarged by two or more competent advisors with an
official and responsible share in his deliberations.

Your Excellency anticipates lopger sittings of “the-
Legislative  Council with increased  activity of
discussion, and the effectual representation of Provin-
¢ial opinion and f{feeling as a guide to execu-
tive authority is the central object of the policy of
Your Excellency's Despatch. The aim of that policy is two
~fold, at to once enable Government the better to realise the-
wants, interests and sentiment of the governed; and on the
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-gth'er hand'to-give the governed a better chance of under-
standing, as occasion arises, the case for the Government
against the misrepresentations of ignorance and mahce
That double object, as Your Excellency fully appreciates, is
‘the foundation of the whole system in India and all over the
world of administration and legislation either through or
-subject tothe criticism of deliberative bodies, whether
-great or small,

. The suggestion for the establishment of Executive Coun-
<ils for  Lieutenant-Governors, as Your Excellency is
aware, is not new. A really new problem or new solation
#s in truth surprisingly uncommon in the history of British
rule in India and of the political or administrative contro-
versies connected with it. Indeed, without for an instant
undervaluing the supreme necessity for caution and
~circumspection at every step and motion in Indian Govern-
ment, it may - be open to some question whether in some
-of these controversies before now even an erroneous con-
-clusion. would not have been better than no conclusion at

. all. They are now considering what was much discassed in
-obedience to the orders of the Secretary of State in 1868
by men.of the highest authority on Indian questions and I
«do not conceive that after all the consideration given to the
-subject then and since, further consultations could be ex-
pected to bring ‘any new arguments of welght ‘and sub-
‘stance into view.

It has sometimes been argued that the creation of Exe-
«utive Councils in the major provinces would necessarily
«carry with it as in Bombay and Madras the appointment
in each case of 2 Governor from Home. This would in-
deed be a ‘‘large departure from the present system of
administration,” almost amounting to the confusion and
-overthrow of that system reposingas it does upon the
presence at the head of the highest administrative posts
-of officers trained and experienced in the complex require-
ments and diversified duties of the Indian Government.
I take for granted, therefore, that the head of the Province
willbe, as now, a member of the Indian Civil Service
appomted in such mode as the law prescnbes

Co v THE POWER OF VETO.

1 propose, therefore, to ask for power to create

Executive Councils from time to time as may be found
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expedient. In this connection, we cannot ignore the)
necessity of securing that a constitational change designed
both to strengthen the authority and to lighten the labours
of the head of the Province shall not impair the
prompt exercise " of [Executive power. - It. will-
therefore, be necessary to consider most carefully what
decree of authority over the members of his Council in
case of dissent should be vested in the head of a Province
in which an Executive Council may be called into being.
It was recognised by Parliament more than a centary ago
that the Governors of Madras and Bombay should be vested
with a discretionary power of overruling these Councils in
cases of high importance and essentially affecting the
public interest and welfare. A power no less than this
will obviously berequiredin the Provinces in which a
Conncil may come to be associated with the head of the
Executive, and I shall be glad if you will favour me with
your views upon its definition, Your Excellency will
readily understand that the use of such a power, while not
to be evaded in the special cases for which it is designed,
is not intended for a part of the ordinary meachanism of
Governmen!. Rather, in the language of the historical
Despatch of 1834, it is my belief that “ in a punctual, con-
stant and ever fastidious adherence to your ordinary rules
of practice you will find the best security not only for the
efficiency and also for the despatch of your - Legislative
proceedings.”



VII
The Resolution on the Reforms, 1909,

The following is the Resolution of the Governor-Gene-~
ralin Council, dateid the 16th November 1909, issued when
bringing the Indian Councils Act, 1909 into operation :—

No. 4213.—With the approval of the Secretary of State
in Council, the Governor-General in Council has to-day
brought inte operation the Indian Councils Act, 1909, and
has published the rules and regulations relating to the
nominationand election of the members of the enlarged
Legislative Councils. This act marks the completion of the
earnest and prolonged deliberations that was initiated by
the Viceroy more than three years ago, when he appointed
a Committee of his Executive Council to consider and
report on the general question of giving to the peoples of
India a larger measure of political representation and wider
opportunities of expressing their views on administrative
matters.

2. The various stages of inquiry and discussion which
followed need not be viewed at length. In the Home
Department letter of the 24th August 1907, the Government
of India put forward certain provisional and tentative
proposals, and invited the local Governments to submit
their matured conclusions,after consulting important bodies-
and individuals representing the various classes of the
community. The voluminous opinions elicited by that
letter were fully dealt with in the Despatch which the
Government of India addressed to the Secretary of State
on the 1st October 1908, and in Lord Morley’s Despatch of
the 27th November {following. Since those papers were
published, the Government of India have been engaged, in
communication with the Secretary of State, in working out
the principles accepted by him,and the scheme finally adopt-
ed for the future constitution of the Legislative Councils.
is embodied in the Indian Councils Act and in the Regu-
lations which are published to-day. The Governor-General
in Council will now proceed to state briefly the extent and
nature of the changes introduced and to indicate in what
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respects they differ from the proposals contained in the-
papers atrea ly published,

3. The maximum strength of each Council Gxed is by the
first schedule of the Act. . Excluding the head of the
Government z2nd the members of the Executive Councils,
it varies fron 6 for the Council of the Governor-General
to 30 for the Councils of the Punjab and Burma, the num-
ber for each ol the other five Provincial Councils being 50.
The actual strength of each Council is detecmined by the-
Regulations : the statutory maximuom will at present be-
worked up to only in the Imperial and Bengal Councils,,

. but as will be seen from the annexed statements the num-
bers are in every case slightly largec than those shown in
the Despatch of the 1st October 1908.

4, For the reasons given by the Secretary of State in his.
Despatch of 27th Novewber 1908, there will continuetobe a
majority of offizials in the Governor-General's Council but
the Regulations pravide not only that there maybe,but that
there must be, a majority of non-official members in every
Provincial Council. The following statemeat, from which
the head of the Government is in each case excluded,.
shows the effe:t of this great constitutional change on the:
composition of each Couacil. It will be within the power
of a local Government to increase the non-official majority
by nominating less than the maximom number of officials.
and substituting non-officials, but that majority cannot
be reduced except to the limited extent indicated below and.
then only for a specified period or in connection with a
pacticular measure:— :

Legislative Council of Officials. Non-officials. Majority

Official,

India ... o s 335 32 3
Non-Official
7

Madras ... wiE - 19 26

Bombay ... va anis 17 28 11
Bengal ... s e 17 L1 14
United Provinces - 20 26 o
Eastern Bengal and

Assam,.. ini 17 23 6
Penjab ... 10 1 4
Borma ... .. se 6 3

These figures relate tothe ordinary constitution of the
Councils and Jeave out of acconnt the two experts who
may be appointed members of each Provincial Council

15
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c ;
when the legislation in hand is of a nature to demand ex-
pert advice, If these members are non-officials the majo-
rity will be strengthened, aud even if both are officials it
{will not be entirely neutralised. The strength of the non-
official majority varies with local conditions.

b. Special provision has been made for the representa-
tion of the professional classes, the landholders, the Muham-
madans, European commerce, and Indian commerce. The
first of these interests will be represented on the Governor-
*General’s Council by the members elected by the Provincial
Legislative Councils and by the district Councils and
Municipal Committees in the Central Provinces; and on the
Provincial Councils by the representatives of the District
Boards, the Mauanicipalities, the Corporatious of the Presi-
-dency towns and the Universities, The others will be re-
presented upon all the Councils by members elected by
:special electorates or nominated under an express provision
of the Regulations. The representative of the Bombay
landholders on the Governor-General’s Council will be
-elected at the first, third and subsequent alternate elections
by the landholders of Sind, a great majority of .whom are
Muhammadans, while at other elections he will be elected
by the Sardars of Gujerat or the Sardars of the Deccan,
.a majority of whom are Hindas. Again the landholders
-of the Punjab consist of about equal numbers of Muham-
madans, and non-Muhammadans and it may be assumed
that their representative will be alternately a Muham-
madan and non-Muhammadan. It has accordingly been
-decided that at the second, fourth, and succeeding alter-
nate elections when these two seats will presumbly not be
held by Muhammadans, there shall be two special electo-
Tates consisting of the Muhammadan landholders who are
-entitled to vote for the member who represents in the
Governor-General’s Council the landholders of the United
Provinces an | Eastern Bengal and Assam respectively. In
some Provinces there are special interests, such as the tea
-and jute industries in Eastern Bengal and Assam and the
planting communities in Madras and Bengal, for which spe-
<cial provision has been made.. The represent ation of minor
interests and smaller classes will be provided for by nomi-
nations made from time to time as the particular needs of
the moment and the claims of each community may require.
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€. In the Despatch of the 1st October 1908 it was ex-
plained that some ot the seats there shown as electxve
might at first have to be filled by nomination, pendmg thc
formation of suitable electorates. Further inquiry has
shown this course to be unavoidable at present in respect
of (1) the represeniative of Indian Commerce in all t.oun-
<ils except that of the Goveraor of Bombay ; (2) the repre—
sentatives of the landholders and the Muhammadan com-
munity of the Punjab on the Governor-General’s Council;
and (3) the representative of the planting community on
the Bengal Council. The Regulatioas, however, provide
that a member must be nominated to represent each of
these interests ; and it is the intention of the Governor-
General in Council to substitute election for nommahon
wherever a workable electorate can be formed.

7. It will be seen that the Regulations have been divided
into two parts, first, the substantive Regulations, which
deal with all matters of general application, and, secondly,
a series of separate Schedules defining the constitution of
€ach electorate and prescribing the electoral procedure to
be adopted in each case.

8. The qualifications required for both candidates and
voters are specified in the Schedules, but the disqualifica-
tions, which apply generally, are given in the Regulations,
The only voters disqualified are females, minors, and per-
sons of unsound mind, but for candidates wider restrictions
are obviously necessary and these are set forth nnder nine
heads in Regulation 1V. The last of these provides that no
person shall be eligible for election if be has been declared
by the Government of India or the local Government to be
of such reputation and antecedents that his election would,
in the opinion of the Government, be contrary to the
public interest. The Act of 1892 laid down that an elected
«candidate must be nominated by the head of the Govern-
ment before he could take his seat on the Council.
It thus gave power to exclude a candidate whose pre-
sence would bring discredit upon the Council, and al-
though this power was never exercised, yet it served a use-
ful purpose in deterring such persons from coming forward
for election. If the dignity and representative character
of the Legislative Councils are to be maintained, 'there.
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must be some means of excluding unworthy candidatures,

though recourse to it would be of rare occurrence, and the '
dxsquahﬁcahon 1mposed would not necessanly be perma- -
nenL .

9. In accordance with the practlce of the House of.
Commons and of other British Legislatures, members of
the enlarged Councils must, before taking their seats, make .
an oath or affirmation of allegiance to the Crown. -

"10. If a candidate is elected for more than one electo- -
rate he is required by Regulation IX to choose for which
electorate he will sit. The votes recorded for him in any -
electorate for which he decides notto sit will be deemed
not to have been given, and the seat will go to the candi-
date who would have been elected butfor such votes.
This is in accordance with .the procedure prescribed for
ward elections in the city of Bombay, and it has the ad-
vantage of rendering a fresh election unnecessary.

11. The normal term of office has been extended from

" two to three years, buta member elected to fill 2 casuab
vacancy will sit only for the unexpired porction of the out--
going member’s term. This provision is necessary to meet
the case of electorates which elect by rotation. To de-:
prive such a constituency of its representation for what
might be a considerable portion of the term allotted to it
would be unfair ; while to allow the constituency of the
ount-going member (who might have sat for nearly the full .
term) to elect another member for a further period of three
years would be open to still greater objections. The
provision is also required to secure the retention of the
advantages of cumulative voting in two-member constitu-
encics.

12. 1t has been expressly laid down that corrupt
practices shall render an election invalid. There
is _no such provision in the existing Regulations, but the
great extension of the principle of election and the proba-
bility of keen contests render it desirable to provide safe-.
guards against the employment of improper practices.
The definition of “‘corrupt practices” is taken from the
Bombay District Municipalities Act. It covers false perso-’,
nation on the part of a votor and the use of threats of injury,
as well as the actual purchase of votes by the candidate or .
-bis agent.
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'+ 13." Any person'who is qualified as a voter or a  candi-
date may question the. validity of an election and apply to
‘the Government of India or the local Government, as . the
Case may be, to set it aside. = After such inquiry as may be
necessary, the Government may declare whether the candi-
date whose election is questioned was duly elected; Q’i‘
whether any, and if vo, what other person was duly
elected; or whether the election was void (Regulétion XV
An election will not, however, be set aside on the , ground
of minor irregulgrities waich do .not affect the result
{Regulation XV). : "

“ 14. In most cases the electorates are sufficiently defined
im the Regulations; where more detailed information is
necessary, this has been given in the Schedules pre scribing
the electoral proceduce. Waere the electorates are scat=
tered, as is the case with the Jandholders and the Mubam-
madans, provision has been made for the preparation and
‘publication of an electoral roll containing the names
of all persons qualified te vote. After the first election
this roll will be brought under revision from tine to.time,
when claims and objections will be decided ; bat the ‘rall
actually in force at the time of any election  will be canclu-
sive evidence on the question whether any person has the
right to vote. The Governor-General in Council regrets
that it has not been possible to allow claims tobe made
or objections to be taken in respect of the first roll. - The
qualifications upon which each roll is based could not be
announced until theARegulations had received the approval
of the Secretary of State, and no revision of the roll could
be undertaken until the new Act had  been brought
into operation. At least two months would have to be
devoted to the [dispasal of claims and objections, and it is
'probable that even atthe end of that period some _cases
would still be pending. It would thus be impossible o
constitute the Provincial Councils before March 1910, and
‘the Governor-General's Council could not assemble before
the end of that month or the beginning of April. The ¢on-
sequent loss of the whole of the legislative season would
cause so muach inconvenience that it would be necessaryto
defer putting the Act into operation’ and to ‘pestpone . the
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assembling of the new Councils until the session of 1910-11.
The Governor-General in Council is sensible of the objec-
txon to holdingan election on a register which has not
been subjected to the test of revision, but he is convinced
that those objections are greatly outweighed by the keen
disappointment that would be caused by further delay in
introducing the constitutional changes which have now
been under discussion for more than three years. More-
@)ver, the danger of improper omission or inclusion is com-
paratively small. The two principa! qualifications are
payment of land revenue and income-fax, the records
of which are detailed and complete, and steps were
taken beforehand to ensure, as far as possible, that
doubtful cases and claims based on other qualifica-
tions should be brought to notice. The Governor-General
in-Council believes that the great majority of those
interested in the question will recognise the difficulties
i_)f the sitnation, and will acquiesce in the decision te
prefer the possibility of some small degree of error affect-
ing only a few individuals to the certainty of further
prolonged delay in the assembling of the new Councils,
15. The qualifications prescribed for electors in the cases
of the landholders and the Muhammadans vary greatly
from province to province. They are in accordance for
the most part, with the specific recommendations of the
Local Governments, and these recommendations again were
based upon inquiries made by a special officer appointed
in each province to ascerfain by personal consaltation the
wishes of the members of the two communities. The
Governor-General ir. Counncil would have preferred some
nearer approach to uniformity ; but the principle he has
borne in mind is that election by the wishes of the people
is the ultimats object t6 be secured, and he has felt that
he must be guided by the advice of the local authorities as
to what those wishes are. The status and circumstances
both of the landholders and of the Mubammadan community
differ widely from piovince to province, and jualifications
which would produce a satisfactory constituency in on
case would in an.ther give an electorate insignificant im
number; and deficient in representative character.
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16. The qualification for candidates are, as a rule, the-
same a3 those prescribed for vaters, bat in some cases,
such as that of candidates for election to the Governor-
General's Council by the non-official members of a Provin-
cial Council, any such resiriction would be inappropriate.
In other instances, there has been some difference of
treatment in different provinces, but the objectin all cases
has beea to secure that the member shall really represent
the electorate, g

17. The differeat kinds of electoral machinery may be-
broadly classfied under two main heads,—one under which
the electors vote direct for the members and the other ander
which they select direct delegates by whom the members.
are clected. A subsidiary dislinction in each case
is that the electors or delegat:s either vole at a
single ceatre before a Returning Officer, or vote at different
places before an Attesting OJicer, who despatched the
voting papers to the Retucning Oficer. A forther dis-
tinction in the case of delegates is that in Bengal each
delegate has a varying nnmber of votes, the number depend-
ing inthe case of District Boards and Municipalities upon
the income of those bodies, and in the case of a Muham-
madan community upon the strength and importance of
the Muhammaddn population of a district or group of
districts. Elsewhere the same object has beea attained
by varying the naomber of delegates on like groands,
each delegate then having ouly one vote. In the Ceniral
Provinces, however, the number of delegates to be elected
by each District Council andMunicipal Committee has been
fixed, not with sole reference to incume or popalation, but
with regard to a number of factors, of which those two
are perhaps the most important,

18. A special case of voting by delegates is that of the
election of a me:mber of the Governor-General's Councils
to represent the Muhammadan commanity of Bombay.
The delcgates in thiscase are not appointed ad koc, but
consist of the Muhammadan members of the Provincial
Couoncil, This exceptional method has been admitted on
the assurance of the Governor in Counncil that the Moham-
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n’;‘adan community of the Presidency as a whole would .be
better represented by the Mubimmadan members of the
Provmc:al Council than by any from of dir ect elector-
-ate that could be devised.

~'19. The procedure for voting is generally similar to that
‘prescribed by the English Ballot Azt. In some cases,
hewever, such as the elections by the Corporations of the
f’residency Towns, the Chambers of Commerce and the
Trades’ Associations, the Voting will, as at present, be
regulated by the procedure usually adopted by those bodies
for the transaction cf their ordinary business.
" 20. The roles anthorising the moving and discussion of
resolutions, the discussion of the Budget, and the asking
-of questions have been framed in accordance with the deci-
.sions on these matters which have already been announced.
In the rules relating to the discussion in the Governor-
‘General's Councils of matters of general pablic interest it
is provided that no discussion shall be allowed in regard to
subjects removed from the cognisance of the Council
by the Indian Councils Act ot 1861, or matters affecting
the foreign relations of His Majesty’s Government or the
‘Government of India, or matters which are sub-judice. The
President may also disallow any resolution on the ground
that its introduction ‘is opposed to the public interest, or
that it should be moved in the Legislative Council of a
Local Government. Subject to these necessary restric-
tions, a resolution may be moved regarding any matter of
general public interest and all such resolutions may be
fully discossed and put tothe vote. The President may
assign such time as he may consider reasonable for the
discussion of resolutions or of parficular resolution.

The examination of the annual financial proposnls in the
Governor-General’s Council will be divided into three parts.
There will first be an opportunity for discussing any altera-
tion in taxaticn, any new loan, or any grant to Local
‘Governments proposed or mentioned in the financial
statement or the explapatory memorandum accompanying
it. In the second stage, each head or group of heads of
revenue ~or ‘expenditure not excluded from discussion
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Wwill be explained by the member in charge of the admi;is-
trative departinent concerned, and any member may then
eove a resolution relating to these subjects, . The final
stage consists of the presentation of the Budget by the
Finance Member, who will explain why any resolutions
passed by the Council have not been acceped.. A general
discussion of the Budget will follow, but at thjs stage no
tesolution may be moved. ‘ . L

The rules for the asking of questions are substantially
the saine as those hitherto in force, with the important
exception that they permit a member who has asked a
question to put a supplementary question. )

In respect of these matters each Provincial Council is
governed by rules of its own, which in essentials differ but
little from those of the Governor-General's Council. One
distinguishing feature, however, is that the Local Financial
Statement is first examined by a Committee of the Council
consisting of twelve members, of whom six will be ne-
minated by the head of the Government and six elected
by the non-official members ot the Council.

21. The Governor-General in Council is conscious that
‘many of the details of the scheme which is being intro-
duced may be found on trial to be unsatisfactory or capa-
ble of improvement. Experience alone can show bhow
far methods which are new o India give to the different
«classes and interests a measure of Representation proporti-
onate to their importance and influence, and to What
extent an untried electoral machinery iswuitable to the
varying citcumstances of the different proviaces and the
numerovs electorates. Defects will no doubt be discovered
when the rules are put into operation, but, if this proves te
‘be the case, the law admits of the regulations being amend-
ed without difficulty. o

22. Under the arrangements that have beep made the
new Provincial Councils will assemble at the beginning of
‘January 1910, and the Council of the Govern or-Genergl.in
the course of that month. Itis a source of great satis-
faction, both to the Viceroy personally and to theMembers
of his Council, that the deliberations which have extended
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over the greater part of Lord Minto’s Viceroyalty should
have achieved theic purpose before he lays downthe
office of Governor-General, The constitational c hanges
that have been efiected are of no small magnitude. The
Councils have been greatly enlarged ; themaxzimum strength
was 128 : it is now 370, All classes and interests of major
importance will in future have their own representatives.
In the place of 39 elected members there will now be 135 ;
and while the electorates of the old Councils had only the
right to recommend the candidate of their choice for
appoiniment by the head of the Government, an elected
member of the negy Councils will sit as of right and, will
need no official confirmation. Under the Regulations of
1892 officiala were everywhere in a majority ; the Regula-
fions just issued establish a npon-official majority in
every Provincial Council. Nor has the reform been con-
fined to the constitution of the Councils : their functions
also have Deen greatly enlarged. A member can now
demand that the formal answer to a question shall
be supplemented by fucther information. Discussion
will no longer be confined to legislative buosiness and a
discussive and inefectnal debate on the Budget, bat
will be allowed in respect of all matters of general
public interest” Members will in future take a real
and active part in shaping the ficancial proposals for the
year ; and as regards not only financial matters but al}
questions of administration they will have liberal oppor-
tunities of criticism and discussion and of initiating advice
andsuggestions in the form of definite resolutions. The
Governor-General in Council feels that these momentous
changes constitute a generous fulfilmeat of the gracious
intention, foreshadowed in the King-Emperor's message,to
entrust to the leaders of the Indian peoples a greater share
in legislation and government, and he looks forward with
confidence to these extensive powers being loyally
and wisely used by them, in association with the holders of
execufive authorily, to promote the prosperity and confent-
ment of all classes of the inhabitants of this great country.
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Resolution on Local Self-Government, 1882.

The following is the Resolution ou Local Self-Govern-
ment issued by the Governor-General in Council during the-
Viceroyalty of the Marquis of Ripon initiating measures of
Local Self-Government in India, in 1832 :—

THE Governor-General in Council in the Resolution of
the Financial Department, dated the 30th September 1881
set out, for the information of the Local Governments, the
principles up>n which it was proposed to revise the agree-.
meats then in force for the administration of the Provin-
cial Services, and to establish the decentralised system of
finance on a uniform and extended basis. It was explained
that intimately connected with this general scheme for the-
decentralisation of finance was the very important question.
of developing Local self-Government. Considerable pro-
gress in the direction had, it was admitted, been made-
since 1870. A large income from local rates and cesses
had been secured, and in some provinces the management
of this incorme had beea freely entrasted to local:
bodies. Maunicipalities had also increased in namber
and osefolness. Bat there was still, it was remark-
ed, a greater inequality of progress in different parts.
of the country than varying local circumstances seem-
ed to warrant. In many places services admirably adapt-
ed for local management were reserved on the hands.
of the central administration, while everywhere heavy
charges were levied on Maunicipalities in connection with.
the Police, over which they had necessarily no execulive-
control

Paragraph 11 of the Resolation went on to say:—*“His.
Excellency the Governor-General in Council is therefore-
of opinion that the time has now arrived when further -
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pra’ctical development may be afforded to the intentions
- of ‘J Lord Mayo’s Government, and that the Provincial
agreements should no longor exclude from all considera-
"tion the mass of taxation under Local and Municipal
management, together with the similar resources still
“retained in provincial control, .and ignore the question of
Local Seli-Government. The Provincial Government, while
being now largely endowed irom imperial sources, may
well, in their turn, hand over to Local Self- Government
~con51derable revenues, at present kept in their own hands,
but similar in kind to many which have long been ‘locally
manaded with saccess by Commlttees, partly composed of
non-official members and subject only toa general remedial
- control reserved to the State by the Legislature. At the
- same time, such itams should be generally made local as’
the people are most likely to be able to understand
the use of and to administer well. His Excellency woule
therefore invite the Local Governments to undertakd
a careful scrutiny of Provincial, Local, and Municipal
accounts, with the view of ascertaining (1) what items
~of receipt and charge can be transferred from ‘Pro-
vincial* to *Local' heads, for administration by Com-
Mittees comprising non-official and, wherever possiblc
elected members, and what items already ¢ Local,’ but not
so administered, might suitably be so ; (2)what re-distri- -
bution of items is desirable, in order to lay on Local and
Municipal bodies those ~which are best understood and
- appreciated by the people ; {3) what measures, ledislali@re
or otherwise, are necessary to ensure more Local Self-
Government Incidentally to the scrutiny they Wﬂl pro-
- bably notice, and might carefully consider (4) ways. of
equalising Local and Maunicipal laxation throughcut the
Empire, checking severe or unsuitable imposts, and favour-
ing forms mest in accordance with popular opinion of
- sentiment. The Government of India have already made
some preliminary enquiries in the same direction, the
results of which. will shortly be communicated to the
several Local Governments for consxderatzon incou ]unchon
“with their own.™ . - - : :
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.2, Accordingly on the 10th Octoter 1581 letters were
addressed to the various Local Gcevernments indicating
those branches of expenditure which appeared to the-
Government of India most suited for local control,;
and inviting each Government to examine any other heads’
of accounts which might seem to cover items c¢apable
of transfer to such control. It was pointed out that
it was not the intention of the Government of India
that the proposed transfer of the control of expenditure of
a specially local character to local bodies should invoI‘
any addition to existing local burdens; and it was, there-
fore, shown to be necessary to arrange for the simultaneous
transfer of receipts sufficient to meet any net balance of
additional 'expenditure which in any instances might arise,
The receipts to be thus transferred should, it was suggested,’
be such as to afford a prospect Lhat, by careful administra~
tion, with all the advantages due to local sympathy,
experience and watchfulness, they would be susceptible of
reasonable increase. In cases where larger assignmene-
of funds were required, the receipts from pounds, ora.
share of the assessed taxes collected within the jurisdiction-
of local body, were indicated as suitable sources of revenne-
to be made over. But on this, as on other points, a wide -
discretion was leit to the Local Governments,

3. As regards the character of the local bodies to whom'
those powers of control and administration were to be’-
entrusted, it was remarked that already in most parts of
British India there were in existence Municipal
Committees whose powers might in many cases be-
advantageously extended, and District Committees.
for various purposes, which might very well be con-
solidated into single homogeneous working bodies, with.
ancillary subordinate ccmmittees for each tahsil or sub-
division of the district. It was sucﬂeated that the Magis-
trate and Collector should be President of the District
Committee, and the Assistant or Deputy Magistrate -
in charge of the sub-division, President of the subordinate
committees; but in each case the local bodies should, it
was said, comprise persons not in the servu.e of Govern-‘-
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me'nt, and elected or nominated, as might seem best, in a
proportion of not less than from one-half to two-thirds of
'thé whole numbers. For the satisfactory development of
this plan, it was admitted tiat legislation would probably
be necessary in most provinces, and the Local Government
were invited in their replies to explain the general outlinet
which such legislation should follow. In regard to this
it was said—

“ Special attention will be required in settling the rela-
'tions between the variouslocal bodies and the officers of the
general administration, and in providing for a certain
aneasure of control and inspection on the part of Govern-
ment. 1t would be hopeless to expect any real develop-
ment of self-Government, if the local bodies were subject
tocheck and interference in matters of detail ; and the
-respective powers of Government and of the various local
bodies should be clearly and distinctly defined by statute,
so that there may be as little risk of friction and misunder-
-standing as possible. Within the limits fo be laid down
in each case, however, the Governor-Gesneral in Council is
-anxjous that the fullest possible liberty of action should be
given to local bodies.”

4. Thepolicy thus enunciated by the Government of India
has, on the whole, been loyally, and in some cases warmly
.accepted by the Local Governments, several of which have
already drawn up schemes for giving effect to it, and
have submilted these for the information of the Govern-
ment of India. The Governor-General in Council desires
40 acknowledge the care and thonght with which some of
these schemes have been worked out. Upon each the
‘Government of India will communicate hereafter its views
in detail to the local Government concerned. Meantime,
however, it will be. convenient that the Governor-Gener-
.al in Council should explain somewhat more fully than he
has hitherto done the general mode in which he would
wish to see effect given to the principle of Local Self-Gov-
-ernment throughout British India outside the Presidency
Towns. This is the more necessary, as farther consider-
.ations of the subject and examinatian of the schemes pre-
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pared for the different provinces have suggested the
propriety of certain modifications of the plan sketched out
in the Circular letters of the 10th October last.

b. At the outset, the Governor-Generalin Council must
explain, that in advocating the extension of local self-
Government, and the adoption of this principle in the
management of many branches of local affairs, he does not
suppose that the work will be in the first instance better
done than if it remained in the sole hands of the vaern_-
ment District officers, It is not, primarily, with a view to
improvement in administration that this measure is put
forward and supported. It is chiefly desirable as an instru-
meat of political and popular education, His Excellency
in Council has himself no doubt that in course of time, as
local knowledge and local interest are brought to bear
more freely upon local administration, improved efficiency
willin fact follow. But at starting there will doubtless
be many failures, calculated to discourage exaggerated
hopes, and even in some cases to cast "apparent discredit
upon the practice of self-Government itself. If, however,
the officers of Government only set themselves, as the
Governor-General in Council believes they will, to foster
sedulously the small beginnings of independent political
life ; if they accept loyally and as their own the policy of
the Government, and if they come to realise that the
system really opens to them a fairer field for the exercise
-of administrative tact and directive energy than the more
autocratic systemn which it supersedes, then it may be
hoped that the period of failures will be short, and that
real and substantial progress will very soon become
manifest. ‘

6. Itis not uncommonly asserted that the peeple of
this country are themselves entirely indifferent to the
principle of self-Government; that they take but little
interest in public matters ; and that they prefer to have
such affairs managed for them by Government officers.
The Governor-General in Council does not attach
much value to this theory. It represents no doubt
the point of view which commends itself to many
active and well-intentioned District officers; and
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thea people of India are, there can be eqally no doubt;
remarkably tolerant of existing facts. Bot as education
advances, there is rapidly growing up all over the country
an intelligent class of public-spirited m=n whom it is not
only bad policy,but sheer waste of power, to fail to utilise.
The task of administration is yearly becoming more oner-
ous as the country progresses in civilisation and material
prosperity. The annual reports of every Government fell
of an ever-increasiag burden laid upon the shoulders of
the local officers. The cryis every where {or increased
establishments. The univeral complaint in all departments
is that of over-work. Under these cirenmstan:es it becomes
imperatively necessary to look around for some meaas of
relief; and the Governor-General in Council has no hesita-
tion in stating his conviction that the only reasonable plan
open to the Government is {o induce the people them-
selves to undertake, as far as may be, the management of
their own affairsa ; and to develop, or create if need be,
a capacity for self-help in respect of all matters that have
not, for imperial reasons, to be retained in the hands of-
the representafives of Government, :

7. If it be said that the ezperiments hitherto mide
in this direction have not been encouraging, the Gov-
ernor-General in Council must avow his belief that
the principle has nol as yet been, in any general}
or satisfactory fashion, fully and fairly tried. Thereis
reascn to {fear that previous attempts at Locel Seli-Govern-
ment have been too often over-ridden and practicaly crushed
by direct,though well-meant official interference, In the few,
cases where real responsibility has been thrown upon
local bodies and real power entrusted to them, the results
have been i*ery gratifying, There i3 even now a vast
amount of assistance rendered to the administration by
Honorary Magistrates, Members of Muonicipal Corporations
and otber Committees; and there is no antecedent impro-
bability in the theory that if non-official auxiliary agency
were more thoroughly organised and more fully trusted,
there would be a speedy and marked improvement, not.
only in its amoun-t,.but in its efficiency.
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8. Holding therefore, that it ig the duty and interest of
the ruling rower to take care that the further advance
which it is now proposed to make in the direction of local
self-Government shall be, though caulious, yet at the saime
time real and substantial, the Governor-General in Council
will proceed to indicate, for the guidance of the Provincial
Administration, the general principles upon which, in the

judgment of the Government of India, these measures.

should be shaped. The subject may, for the purposes’
of this Resolution, be divided into two parts—the 'first,
relating to the mode in which Local Boards, whether
Municipal or District, should generally be constituted; and
the second, to the decree of control which the Government
should retain over such bedies, and the manner in whlch
that control should be exercised. :

9. In regard to the first of these points, the Governor-
General In Council would observe that he is quite aware of
the absurdity of atlempling to lay down any bard-and.fast
rules which shall be of universal application in a country
so0 vast, and in its local circamstances so varied, as British
India. It would be unreasonableto expect that any uniform
system of Local Government could be applied with equal
success in Provinces differing as the Punjab, for instance
differs from Madras, or Bengal from Bormah. A large
latitude of application mnst, therefore, in every case be leit
to the local authorities. Indeed, we are really as yet 5o
much in the infancy of sell-Government, and have, perhaps
so little knowledge of the direclions in whbich it would
naturally develope itse¢Jf among the people, that there is a
distinct advantage in having different schemes tried in
different places, in order to test, by practical experience,.
what arrangements are best suited to the ways of thinking,
habits, and other idiosyncrasies of the heterogeneons
populations of the Empire. But there are, nevertheless,
fundamental principles which, afler every allowance has.
been made for local peculiarities, must be unniversally
followed and frankly adopted, if the system is to have any-
where a fair trial,

10. The Governmeut of India desires, then, that while
maintaining and extending, as far as practicable, the plam

16
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of municipal government in the cities and towns of each
Province, the Local Governments will also maintain and.
extend throughout the country, in every district where
intelligent non -official agency can be found, a net work of
Local Boards, to be charged with definite duties and en-
trusted with definite funds. The Governor-General in
Council considers it very important that the area of juris-
diction allotted to each Board should in no c¢ase be too
large. If the plan is to succeed at all, it will be necessary
to secare among the members both local interest and local
knowledge. Experience proves that District Committees
are, as a rule,very badly attended by members not actually.
residing in the vicinity of the headquarters' station. Those
who do attend have frequently no intimate acquaintance
with the wants of outlving parts of the district, The
consequence is, either that undue attention is given fo the
requirements of the immediate neighbourhood of the-
central station, or that the business falls entirely into the
_hands of the District officer, the Commtltee contenting it-
self with formally endorsing his proposals. M~difying,
therefore, to some extent the suggestions made in para-
graph 8 of the Circular letters of the 10th QOctober last, the
Governgr-General in Council -desires tnat the smallest
administrative unit—the snb-division, the taluka or the
tahsil —shall ordinarily form the maximum area to be placed
ander a Local Board, He would not indeed object to even
gmaller jurisdiction were these deemed guitable. In some
Provinces it may be found possible to leave these sub-
divisional Boards to their own independent working,
arranging for a periodical District Council, to which
delegates from each Local Board might be sent, to settle
such common matters as the rate of land-cess to be levied
during the year, allotment to be made of district funds,
and other questions of general interest, In other
Provinces, again, it may be thought best to have a Disirict
Board with ceotrolling power over the smaller Local
Boards. But whatever system is followsd, the cardinal
principle, which is essential to the success of self-Govern-
ment in any shape, is this, that the jurisdiction of the
primary Boards must be so limited in area as to ensure both
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Queen Victoria’s Proclamation, (858,

Proclamation, by the Queenin Couhcil, fo the Princes,
Chiefs, and People of India (published by the Governor-
General at Allakabad, November 1st, 1858,

VICTORIA, by the Grace of God, of the United King—
dom of Great Britain and Ireland, and of the Colonies and
Dependencies thereof in Europe, Asia, Africa, America,
and Australasia, Qneen, Defender of the Faith,

Whereas, for divers weighty reasons, We have resolved
by and with the advice and consent of the Lords Spiritual
and Temporal, and Commons, in Parliament assembled, to-
take upon Ourselves the Goverument of the Territories in
India, heretofore administered in trust for Us by the
Honorable East India Company:

Now, therefore, We do by these presents notify and
declare that, by the advice and consent aforesaid, We have
taken upon Qurselves the said Government ; and We here-
by call upon all OQur subjects within the said territories
to be faithful, and to bear true allegiance to Us, Our heirs
and successors, and to submit themselves to the authority
of those whom We may hereafter, from time to time, see
fit to appoint to ad.pinister the Government of Our said
territories, in Our name and on QOur behalf : ‘

And We, reposing especial trust and confidence in the
loyalty, ability, and judgment of Our right trusty and welk
beloved cousin and councillor, Charles John Viscount
Canning, do hereby constitute and appoint him, the said
Viscount Canning, to be Qur first Viceroy and Governor-
General in and over Our said territories, and to adminis-
- ter the Government thereof in Our name, and generally
to act in Our name and on Our behalf, subject to such
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orders and Regulations as he shall, from time to time,
receive from Us through one of Qur principal Secretar:es
-of State : :

And We do hereby confirm in their several Offices, Civil
and Military, all persons now employed in the service of
‘the Honorable East India Company, subject to Qur future
pleasure, and to such Laws and Regnlatwns as may here-
after be enacted.

We hercby announce to the Native Princes of Tndia that
all treaties and engagements made with them by or under
the authority of the Honorable East India Company are by
Us accepted, and will be scrupnlously maintai ned; and We
look for the like observance on their part.

We desire no extension of Our present, territorial
possessions ; and while we will permit no aggression upon
Qur dominions or Our rights, to be atiempted with
impunity, We shall sanction no encroachment on those of
“others. We shall respect the rights, dignity, and honour
of Native Princes as Our own ; and We desire that they, as
well as Our own subjects, should enjoy that prosperity and
'that social advancement which can only be secured by
internal peace and good Government,

We hold Ourselves bound to the natives of owr Indian
territories by the same obligations of doty which bind Us
to all Our other . subjects ; and those obligations, by the
blessing of Almighty God, We shall faithially and
conscientionsly fulfil. '

Firmly relying Qurseives on the troth of Christianity,
and acknowledging with gratitude the solace of religion,
We disclaim alike the right and the desire to impose OQOur
convictions on any of Qur subjects. We declare it to be
“Qur royal will and pleasure that none be in a2ny wise
‘favored, none molested or disquicted by reason of their
religiovs faith or observances; but that all shall alike
-¢njoy the equal and impartial protection of the Law:
and We do strictly charge and enjoin all those who may be
in authority under Us, that they "abstain from all “inter-
derence with the religious belief or worship of any of
Our sabjects, on pain of Our highest displeasure,
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local knuwledge and local interest on the part of eachof
the members. R

11. The Municipal Committees will, of course, remain
"the Local Boards for areas incloded within town limits.
The relalions between such Manicipal Boards and the Sub-
divisional or District Beards within whose jurisdiction the
towns lie, must be carefully settled in each case. In some
instances the Town Boards will be lelt entirely indepepdetjt
and apart. In others it may be found desirable to give the
Raral Boards a certain share in the settlement of qnestio_:'ls
of common interest, In olhers, again, the Town Boards
would be required to send delegates to the District Board
or Council.

12, The Local Boards, both urban and rural, must
everywhere have a large preponderance of non-official
members. - In no case ought the official members to
be more than one-third of the whole, onless in places
in which the elective system is followed, when (here
would be no ground for objecting to an elected member
merely on the ground that he was in the service of
Government. The Governor-General in Council is dis-
posed to think that the non-official members of the Boards
shounld hold office for at least two years after electicn or
appointment ; but probably the best plan to follow wounid
be that of the compulsory retirement by rotation of a
fixed proportion of members, those retiring being eligible
to sit again. A detail of this description may, how-
ever, Atly be left to the Local Government.

13. Members of the Boards should be chosen by election
wherever it may, in the opinion of the Local Governments,
be practicable to adopt that system of choice. The Govern-
or-General in Council does not require the adoption of
the system of election in all cases, though that is the sys-
tem which he hopes will nltimately prevail throughout the
<country, and which he wishes to establish now as widely
as local circumstances will permit. Election in some form
or other should be generally -introddced in towas of any
considerable size, but may be extended meore cautiously
and gradovally to the smaller Municipalities and to batk
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ward rural tracts. Even as regards these last, however,
the ‘Governor-General in Councilis disposed to think that
if the Government officers cordially accept the principle,
and set themselves to make it succesful, a great advance
might be made with comparativelv little difficulty. Thus
when the Local Governments had determiued the nature of
the qualifications suited to such a district (and these
might ordinarily at first be fairly high); each Sab-
Divisional Officer might be instructed to prepare a list
or register of candidates qualified to sit upon the Local
Board,and might invite all those residing in any particular
area,such as a Police (thana) jurisdiction, to meet him cn a
day fixed at some convenient spot near their homes. He
might then explain fo them the objects of Government,
and the nature of the daties they were invited to under-
take,and call upon them to elect then or on a future day the
finmber of representatives that had been fixed for the
area in question. In the course of a few years, when the
"members of the Board find that they have real powers
and- responsibilities entrusted to them, any Government
interference will become unnecessary. The electors may
salely then be left to conduct their own elections under
such rules as may be from time to time laid down.

" 14. Asto the system of election to be f{ollowed, the
Governor-General in- Council wonld here also leave a
large discretion to the Local Governments. Experience is
wauting to determine the wost suitable general system for
each province; and it is desirable that a variety of plaos
should be tried in order to a future comparison of resulls.
‘The simple vote, the cumulative vote, election by wards,
election by the whole town or tract,suffrage of more or less
exiended qualifcation, election by castes or occupations—
these and other melhods might all be tried. New methods
anthought of in Europe, may be found suitable to India;
and aftera time it will probably be able to say what foerms
suit best the local peculiarities and idiosyncrasies of the
different populations. The Provincial Governments should,
through their District officers, consult the leading Natives
of each locality, not only as to the possibilities of introduc-

“ing the elective system, but as to the arrangements most
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likely to meet their local circumstances; and shounld use
every cffort to make the schemes adopted as consonant as
possible to the feelings and habits of the people.

15. Doaobtless the first consequence of this mode of
proceeding will be that the electoral system, viewed as a
whole, will present for a 'time a very diversified appeac-
ance, and in some places arrangements made will torn
‘out badly and call for change ; but the Governor-General
in Council is not disposed to attach undue importance to
this. The problem before the Governmeni is one of ng
slight difficelty ; beingthat of discovering in what manner
the people of the town and districts of Britich India can
be best trained to manage their own local affairs intelli-
genlly and successfully. The attempts hitherto made
with this object have met with but little success. The
best men in many cases do not at present themselves as
candidates for Municipal Office. The number of voters is
generally ipsignificant compared with the nomber on the
registers. And yet there can be no doobt that among
the more intelligent classes of the community there isa
real and growing interest being taken in administrative
matters, It may be suspected, therefore, that the
cause of comparative failure in the eJorts hitherto made
is to be found rather in the cbaracter of those eHorts than
in the natore of the object pursued. They have been, it
seems to the Governor-General in Council, wanting to a
great degree in earnestness andin real endeavours to
adopt the system adopted to the feelings of the people
by whom it bas to be worked. Ii thisis so, the remedy
must lie in ascerfaining by patient and practical experi-
ment how best to call forth and render effective desire
and capicity for self-Government which all intelligent and
fairly educated men may safely be assumed to possess,

16. With a veiw to stimuolating the candidatore of
men of respectable standing in Native society, and to mark
the importance of the functions of these Local Boards in
the eyes of Government. the tiovernor-Generai in Cooncit
is pleased to direct that the courtesy titles of “Rai (or
Rao) Bahadur” or “Khan Bahadur” shall in all . official
correspondence be applicable to Native members of all
Local Boards during their term of office. :
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cl?. Turpning now to the second division of the sub-
]ect-—-the degree of control to be retained by the Govern-
ment over the Local Boards, and the manner in which
that control shonld be exercised—the Geovernor-General
in Council observes that the true pringiple to be followed
in this matter is that the control shonld be exercised
from without rather than from within. The Government
should revise and check the acts of the local bodies
but not dictate them. The executive anthorities should -
have two powers of control, In the first place their
sanction should be required in order to give validity to
certain acts, such as the raising of loans, the imposition of
taxes in ofher than duly anthorised forms, the alienatioa of
Municipal properiy, interference with any matters involv-
ing religious questions or affecting the public peace, and
the like, (The cases in which sach sanction should be
insisted upon would have to be carefally considered by
each Government, and they wonld at the ouiset be pro-
bably somewhat numerouns, but, as the Boards gained in
experience, might be reduced io nomber.}) In the second
place, thc Local Government should have power to inter-
fere either to set aside altogether the proceedings of the
Board in particular cases, o1, in the event of gross and
continued neglect of any important duty, to suspend the
Board temporarily, by the appointment of persons to e xe-
cute the office of the Board until the neglected duty had
_been satisfactorily pecformed, That being done, the regu-
lar system would be re-established, a firesh Board beirg
¢lected or appointed,” This power of absolute superses-
sion would require in every case the consent of the
‘Supreme Government. A similar power is reserved to the
Executive Government under several English slatutes ;
and if required in England, whetre Local seli-Government
is long established and effective, it is not probable that it
could be altogether dispensed with in India. Tt should be the
general function of the executive officers of Government to
watch, especially at the outset, the proceedings,of the Local
Boards, to point out to them matters calling for theit
consideration, to draw their attention to any neglect of
duty on their part, and to check by official remonstrance
any -attempt to exceed their proper fanctions, or to act
illegally or in an arbitrary or unreasonable maaner.
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18. It does not appear necessary, for the exercise of
these powers, that the chief executive officers of towns,
sub-divisions or districts shoanld be Chairmen or even
members of the Local Boards. There is, indeed, moch
reason to believe that it would bz more convenient that
they should supervise and control the acts of those bodies,
without taking actual part in their pro:eedings. The
Governor-General in Council is aware that many high
authorities hold that the District officer should always be
ex-officio Chairman of all the Local Boards within the
district, and should directly guide and regulate their
proceedings. This was indeed the view taken by the
Government of India itself in the Circular letters of the
10th October last, so far asthe constitntion of District
Boards was concerned. Buat even then the Governor-
General in Council did not see his way to accepting
the principle in the case of Municipal Boards; and
farther consideration has led him to the belief, that on
the whole, it I3 better t> Jay down no such general rulein
the case of any class of Local Boards. There appears to himn
10 be great force in the argument that so long as the chief
executive officers are, as a matter of course, Chairmen of
the Municipal and District Committees, there is little
chance of these Commitiees affording any effective train-
ing to their members in the management of local affairs,
or of the non-official members taking any real intecest in
local business.. The non-official members must be led to
feel that real power is placed in their hands, and that they
have, real responsibilities to discharge. Itis donbtful whe-
ther they have under present arrangements, any sufficient
inducement to give up their time and attention to the transac-
tion of public business, There is this further objection to
.the District officer acting 2s Chairman, that if the non-official
members are independent and energetic, risk may arise of
anseemly collision between the Chairman and the Board.
The former would be in a far more dignified and influen-
tial position if he supervised and controlled the proceed-
ings of the Board from outside, acting as arbiter between
-all parties, and not as leader of any.

19. The Governor-General in Council, therefore, would
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wish to see non-official persons acting, wherever practi.

able, as Chairmen of the Local Boards, There may, how-
[ever. be places where it would be impossible to get any
suitable non-official Chairman, and there may be districts
where the chief execntive officer must for the present
retain these duties in his own hands, But His Excellency i
Council trosts lhat the Local Governments will have re-
course sparingly to the appointment of executive officers
as Chairmen of Lucal Boards; and he is of opinion that it
should be a general rule that when such an officer is
Cbairman of any Local Beard, he shall not in that capacity
have a vote in its proceedings. This arrangement will, to
some extent, tend to strengthen the independence of the
non-official members, and keep the official Chairman,
where there must be such, apact from the possible con-
tentions of opposing parties.

The appointment of Chairman should always be subject
to the approval of the Local Government, but need not be
always made by it. The Governor-General in Council
would be glad to see the Boards allowed, in as many
cases as possible, to elect each its own Chairman. But
this matter is one which mnust be left to discretion of Local
Governments.

20. These, then, are the principles nupon which the
Governor-General in Council desires to see the experiment
of Local self-Government introduced throughout the several
provinces of India; and be would ask the Local Govern-
ments to revise their several schemes and shape any pro-
posed legislation in general accordance with these principles,
On such of the local schemes as have alrcady come before
the Government of India separate orders will, as already
intimated, be passed in accordance with the foregoing
exposition of policy. Thereare, however, one or two points
tea which attention has been drawn by a perosal of the
orders of the Local Governments, which, though matters of
detail, are still of sufficient importance to warant their
being noticed in this resolution.

21, Inthe orders of the 10th QOctober last the Govern-
ment of India laid special stress on the importance of
enfrusting to the Local Boards, not merely the expenditure
of fized allotments of funds, but the management of certain
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local sources of revenue, Sufficient regard does not as yet
appear to have been paid to this part of the scheme. Not
only should every Local Board have the entire control
over the proceeds of all local rates and cesses levied with-
ig its jurisdicti on forits own special purposes, bui along
with the charge of any expenditure that is at present
Provincial should be transferred, where possible, the
management of equivalenl revenue. The License¢ Tax
assessments and collections for example, might very well
be made over to the Local Boards, municipal and rurak -
in many parts of the country, subject to the control pro-
vided by the existing law. Pounds and ferry receipts have
been already indicated as suited for transfer, The allot-
ment of lump grants from Provincial revenues should be-
reserved as mach as possible to balance receipts and ex-
penditure of the Local Boeards. The Governor-General:
in Council hopes that this part of the scheme will receive
very careful consideration from all Local Governments,,
with aview to giving full efect to the policy which the
Government of India has laid down on this point.

22. Another point deserving of notice is the control,
that should be exercised over the execution of local works,
It will not always be possible for a Local Board to eater-
tain a competent engineer of ils own: and in any case
when Government buildings and important works of
other kinds are made over, for maintenance, there muast be
some effective gnarantee for thoroughness of execation.
1t will probably be most convenient thal, while all subordi-
nate establishments are entirely nnder the control of the-
Boards, Government should supply the District Engineer,
and furnish professional supervision, the Boards defraying
in such manner as may be determined by the Local
Governments with reference to the amount of work done-
for each Board, the payments to be made to Government
on this account, Care must, however, be takenthat the-
Boards are left unfettered in the initiation and direction
of operativns and that the Engineer is placed in the
position of their servant and not of their master., The
power of check vested in the District officer will suffice to-
remedy acy carelessness or improper working on the part
of the Boards. If this arrangement is carried out, it will
probably be found possible to make over fo the chargeof
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the Boards most of the public buildings in the districts,
and other works of various kinds which wounld otherwise
have to be kept in the hands of the Government officers.
Double establishments will thus be avoided, and public
‘money saved, )
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And it is Our further will that, so far as may be, Our su:i)'-
jects, of whatever race pr creed, be freely and impartially
admitted to offices in Our service, the duties of which they
may be qualified, by their educatlon, ability, and integrity,
duly to discharge.

We know, and respect, the feelings of attachment with
which the natives of India regard the lands inherited by
them from their ancestors ; and We desire to protect them
in all rights connected therewith, subject to the equitable
demands of the State; and We will that generally, in
framing and administering the law, due regard be paidto
the ancient rights, usages, and customs of India,

We deeply lament the evils and misery which' have
been brought uoon India by the acts of ambitious men,
who have deceived their countrymen, by false reports, and
jed them into open rebellion. Qur power has been shewn
by the suppiession of that rebellion in the field; We .
desire to shew Our mercy, by pardoning the offences of
those who have been thus misled, but who desire to return.’
te the path of daty.

Already in one province, with a view to stop the further
-<ffusion of blood, and tn hasten the pacification of our
Indian dominions, Our Viceroy and Governer-General has
held out the expectation of pardon, on certain terms, to
the great majority of those who, in the late unhappy dis-
turbances, have been guilty of offences against Our Govern-
‘ment, and hbas declared the punishment which will be
inflicted on those whose crimes place them beyond the
reach of forgiveness. We approve and confirm the said
act of Our Viceroy and Governor-General, and do further
announce and proclaim as follows.:— .

Our clemency will be extended to all offenders, save
and except those who have been, or shall be, convicted of
having directly taken part in the murder of British sub-
jects. With regard to such, the demands of justice for-
bid the exercise of mercy. ,

To those who have willingly given asylum to murderers,
knowing them to be such, or who may have acted as
leadérs or instigators in revolt, their lives alone can be
guaranteed ; but’in apportioning the penalty due to such
pe rsons, full consideration will be given to the circum-
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stances under which they have been induced to throw of
their allegiance, and large indulgence will be shewn to
those whose crimes may appear to have originated in too-
credulous acceptance of the false reporta circulated by
designing men. ‘

To all others in Arms against the Government, We here-
by promise unconditional pardon, amnesty, and . oblivion
of all offence against Ourselves, Our Crown and dignity,
on their return to their homes and peaceful pursuits. .

It is Our Royal pleasure that these terms of Grace and
Amnesty shonld be extended to all those who comply with .
‘their ¢onditious before the first day of January next.

" When by the blessing of Provideace, internal tran-
quility shall be rostored, it is Qur earnsst desire to stimu-
late the peaceful industry of India, fo promote works of
public utility amd improvement and to administer its
Government for the benefit of all our subjects residents
therein. In their Prosperity will be Our Strength ; in
their contentment QOur secarity ; and in their Gratitude.
Qur best reward. And may the God of all power grant
to Us, and to those in authoritiy under Us, strength to
carry out these Our Wishes for the good of Our people.

N1bonfhe—
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