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SENATE RESOLUTION NO. 248
[Reported by Mr. HaypEN]

. . In THE SENATE OF THE UNITED STATES,

j o April 22, 1940.

Resolved, That the monographs published by the Attorney General’s'
Committee on Administrative Procedure embodying the results of the
investigations made by the staff of said Committee relative to the
practices and procedures of the Division of Public Contracts, Depart-
ment of Labor; the Veterans’ Administration; the Federal Communi-
cations Commmission; the United States Maritime Commission; the
Federal Alcohol Administration; the Federal Trade Commission;:
the Administration of the Grain Standards Act, Department of,
Agriculture; the Railroad Retirement Board; the Federal Reserve
System; the Bureau of Marine Inspection and Navigation, Depart-
ment of Commerce; the Administration 6f the Packers and Stockyards
Act, Department of Agriculture; the Post Office Department; the
Bureau of the Comptroller of the Currency, Treasury Department;
and the Federal Deposit Insurance Corporation, be printed as a
Senate document; and that one thousand three hundred sdditional.
’coiies b:’ printed for the use of the Joint Committee on Printing.

ttest:

i Epwin A, HavLsey, Secretary.
! X
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PREFACE

ATToRNEY GENERAL'S COMMITTEE
ON ADMINISTRATIVE PROCEDURE,
DErPARTMENT OF JUSTICE,
Washington, D. C.

This monograph is one of & series of studies submitted to this
Committee by the investigati%% staff working under the Director.
The members of the staff are Walter Gellhorn, Director; and Ralph
S. Boyd, Kenneth C. Davis, Robert W. Ginnane, William W. Golub,
Martin Norr, and Richard S. Salant,

These staff reports represent information and recommendations

" submitted to the Committese. They are not an expression of com-

mittee findings or opinion. The Committee invites professional and
lay criticism and discussion of the matter contained 1n these studies,
both by written communications addressed to it at the Department
of Justice, Washington, D. C., and by oral presentation at hearings
which the Committee will hold in Washington on June 26, 27, and
28 and July 10, 11, and 12, 1940. - :

The Committee will make its report, setting forth its findings, con-
clusions, and recommendations after consideration of all the material
submitted to it, including these reports of its staff; the record of oral
examination of administrative officers; and the briefs, statements,
and testimon% which may be furnished by members of the bar and
the public. These reports are made available in furtherance of this
Committee’s desire, first, that the information submitted to it by its
investigators shall be public, and, second, that all persons desiring to
do so shall have full opportunity to criticize and supplement these
reports.

I'Jl‘he members of the Committee are Dean Acheson, Chairman, of
the District of Columbia Bar, formerly Under Secretary of the Treas-
ury; Francis Biddle, Solicitor General of the United States; Ralph F.
Fuchs, professor of law, Washington University; Lloyd K. Garrison,
dean of the University of Wisconsin School of Law; D. Lawrence
Groner, chief justice of the Court of Appeals for the District of
Columbia; Henry M. Hart, Jr., professor of law, Harvard University;
Carl McFarland, of the District of Columbia Bar, formerly Assistant
Attorney General; James W. Morris, associate justice of the United
States District Court for the District of Columbia; Harry Shulman,
Sterling professor of law, Yale University; E. Blythe Stason, dean of
the University of Michigan School of Law; and Arthur T. Vanderbilt,
of the New Jersey Bar, formerly president of the American Bar
Association.

m
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THE DEPARTMENT OF COMMERCE®

INTRODUCTION

The principal activities of the Department of Commerce are devoted
to making available service and promotion facilities to the business
community. A primary function consists in the attempt to provide
through research a more adequate understanding of numerous prob-
lems concerning the operation of our economic system. In under-
takings such as the reciprocal trade agreements program, for example,
the Department prepares studies of American exporters’ problems in
foreign markets and furnishes other needed information. The Bureau
of Foreign and Domestic Commerce not only collects, analyzes, and
disseminates statistics for the guidance of American businessmen, but
it also conducts elaborate trade-promotion activities; its Foreign
Commerce Service maintains 32 posts abroad for supplying practical
‘help to American traders. Other service agencies in the Department
include the Business Advisory Council, the Coast and Geodetic
Survey, the Lighthouse Service, the National Bureau of Standards,
and the Bureau of the Census.?

The adjudicative and rule-making functions of these service organi-
zations, to the extent that they exercise any such functions at all,
are so scattered and incidental to the principal activities that they
do not lend themselves to profitable inquiry into administrative
. procedures. .

The Bureau of Foreign and Domestic Commerce is almost entirely
an information-gathering agency. It has issued a set of procedural
regulations, published in the Federal Register, called Regulations for
the Collection of Statistics of Foreign Commerce and Navigation of the
United States. Under the China Trade Act the Bureau grants certi-
ficates of incorporation to do business in China, and the act requires a
finding that the corporation “will aid in developing markets in China
for goods produced in the United States,” but no application for a
certificate of incorporation has ever been denied. '

The National Bureau of Standards performs many functions pre-
paratory to issuance of regulations by other governmental agencies,
but, with the exception of the issuance in 1917 of regulations covering
permissible variations in standard barrels and another set of regula-
tions covering fees to be charged for its own services, the Bureau does
not issue regulations having the force of law. Even in the field of
weights and measures the Bureau is only an advisory and correlatin
agency, as regulations regarding the application of weights ang
measures have in general been established by action of the States.
The Bureau does frequently serve as arbitrator of controversies con-

t This moncgraph was submitted December 1838, finally revised January 1040,

1 Tha Bureau of Air Commeren ceased to exist in 1038, when the Clvil Aeronautics Authority was created.
Tho Bureau of Fisherles was transforred to tho Department of the Interlor in 1039,
1



2 ADMINISTRATIVE PROCEDURE IN GOVERNMENT AGENCIES

cerning technical questions, but only by consent of the parties, and
ordinarily without anything resembling formal hearing.

The Bureau of the Census adjudicates no cases and issues no
regulations, Statutory penalties for failure to furnish information
and for unlawful activities affecting enumerations are imposed only by
courts. The determination of subjects for enumerations often im-
portantly affects private interests, but is always made wholly in-
formally. T

One agency whose functions are regulatory in character is the
Foreign Trade Zones Board, which was created in 1934 to govern
foreign trade zones. A zone, according to regulations issued.by the
Board ’ is— : .

an isolated, enclosed, and political area * * * ‘operated as a public utility
by a corporation, in or adjacent to a port of entry, without residential population,
furnished with the necessary facilities for lading and unlading, for storing goods,
and for reshipping them by land and water; an area into which goods may be
brought, stored, and subjected to certain specific manipulation operations, If
reshipped to foreign points the goods may leave the restricted trade zone without
payment of duties, and without the intervention of customs officisls * * *

- The Board has power to grant, deny, and revoke licenses, to issue
regulations and to adjudicate a certain class of cases involving com-
pleints. But inasmuch as during its 5 years of existence the Board
has as yeét established only one zone (New York), most of these
powers remain unexercised. o '
The only extensivé adjudication or rule making in the Department
of Commerce is found in the Patent Office and in the Bureau of Marine
Inspection and Navigation. Study of the Patent Office’s functions—
granting patents for inventions and discoveries, including patents on
plants and designs, and registering trade-marks—has been reserved

until a later time. The remainder of this monogr i
_ ) aph, therefore, 18
devoted to the Bureau of Marine Inspection and I%m]r)ighticlml.‘e e

‘BUREAU OF MARINE INBPECTION AND NAVIGATION

The Bureau of Marine Inspection and Navieati ormed in
1832 by a consolidation of the Steamboat Inspe%tiognsg'%sicior;?:&ted
in 1838, and the Bureau of Navigation, some of whose functi;mé wore
exercised a:-‘; early as 1789 although‘ the Bureau itself was not created
until .1884.2 From the very beginning the Steamboat Inspection
Service inspected vessels and their equipment for the purpose of
promoting safety at sea, and later began to license officors and crew.
members. - The Bureau of Navigation had “oreneral superintendemé
of the commercial marine and merchant seamen of the United States,”.
its duties including the documentation of vessels, the admeasuremel’lﬁ
of vessels, the collection of tonnage taxes, the supervision of the
;};f)gzngngs agﬁl de?Chfl!.!‘ge of seamen, and the recording of deeds,
mort; S.g‘ s | ot sale, and other instruments affecting ownership of

__The present functions of the Bureau of Marine Inspection and
Nuvigation include the inspection of vessels: the grantin P of licenses
and certificates to officers and seamen, usuuliy on the bnsffs f written
examinations; the investigation of marine casuaities: t} o trial of
officers and seamen to determine whether or not licenses or mrtiﬁcntes
should be revoked or suspended; the imposition and refr?ission or
1 From 1032 until 1036 the namo of the Bureau was Bureaa of Navigatlon and Steambont Inspootion

¥
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mitigation' of fines, penalties and forfeitures for violations of the
navigation laws; the collection of tonnage taxes; the administration
of the load line laws; and the preparation and promulgation of regu-
lations designed to promote safety at sea. :

The Bureau has approximately 1,000 employees. The field in-
spection force consists in 94 local inspectors and 301 assistant inspec-
tors, The United States and its Territories are divided into 7
districts, each of which is presided over by a supervising inspector,
and these districts are in turn divided into 48 local districts, each of
which is under the direction of a board of local inspectors made up of
1 inspector of hulls and 1 inspector of boilers. Ten principal tmvefing
inspectors and 4 traveling inspectors go from distriet to district
checking on the thoroughness of the work of local inspectors.
Inspecting vessels; granting licenses and certificates.

Inspection.—One of the Bureau’s major functions is passing upon the
safety and seaworthiness of all vessels subject to inspection. Typical
of the numerous statutory provisions governing the inspection of ves-
sels is the following: , : :

The local inspectors shall, once in every year, at least, carefully inspect the hull
of each steamn vessel within their respective districts, and shall satis{y themselves
that every such vessel so submitted to their inspection is of & strueture suitable for
the service in which she is to be emploved, has suitable accommddations for pas-
sengers and the crew, and is in & condition to warrant the belief that she may be
used in navigation as 8 steamer, with safety to life, and that sll the requirements
of law in regard to fires, hoats, life preservers, floats, anchors, cables, and other
things are faithfully complied with; and if they deem it expedient they may direct
the vessel to be put in motion, and may adopt any other suitable means to test her
sufficienéy and :that of her ‘equipment * * *  Whenever any ingpector or
assistant inspector shall, inthe performance of his duty, find on.board any vessel
subject to the provisions of -this Title * *- * as part of the required equip-
ment, thereof, any equipment, machinery, apparatus, or appliance not conforming
to the requirements of law, he shall require the same to be placed‘in proper condi-
tion by the owner or master of the said vessel; and if said inspector or assistant
inspector shall find on board any such vessel any life preservers or fire hose so’
defective as to be incapable of repair, he shall require that the same be destroyed.
in his presence by such owner or master, And in any of the foregoing cases local
inspectors by whom or under whose supervision said vessel is then being inspected
shall have power to enforce the foregoing requirements by revoking the certificate
of the said vessel, and by refusing to issue a new certificate to the said vessel until,
the said requirements shall have been reversed, modified, or set aside by the super--
vising inspector of the district on proper appeal by the owner or master of said
vessel, which appeal shall be made to the said supervising inspector within ten’
days after the final action as aforesaid by the loeal inspectors; and upon such
appeal, duly made, the'supervising inspector shall have power to.affirm, modify,
or set aside such action by the local inspectors. * * *

- Among the vartous documentary certificates which must be secured
from boards of local inspectors for vessels subject to inspection as a.
condition to their navigation are the following: S

Certificates of inspection for steam or motor vessels (license’
for vessels to navigate in specified service and route);

Certificate of ins;l)]iction for sail vessels and barges carrying
passengers for hire (license for sail vessels and barges to
navigate with passengers on board on specified route); )

Permit to carry excursion party (license for vessel to carry
additional passengers on excursions on specified route);

Certificates of inspection for seagoing barges of 100 gross tons
or over (license to non-self-propelled vessel to navigate and
carry cargo on the high seas);

226071—40—pt. 10-—2
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Certificate of inspection for tank barges (license to non-self-
ropelled vessel to have on board inflammable or combustible
Equid cargo in bulk); L
Certificate of inspection for foreign passenger steamers (license
- for foreign passenger vessels to carry passengers from ports
in the United States);

Certificate of examination for passenger steamers (license for
foreign passenger vessels of countries having reciprocal
inspection agreements with the United States to carry pas-
sengers from ports of the United States);

License to carry gunpowder (license for passenger vessel to
carry gunpowder);

Certificate relative to carrying refined petroleum on routes
where there is no other practicable mode of transporting it;

Permit to proceed to another point for repairs (license for ves-
sels to navigate while in need of repairs);

Supervising inspectors’ permit to towing, oyster, and fishing
steamers to carry persons other than crew (issued only to
Great Lakes and inland vessels);

Certificate amending certificate of inspection by changing
character of vessel, route, equipment, etc. (issued when
change in certificate is necessitated because of altered condi-
tions, also to American and foreign cargo vessels to carry
persons in addition to crew);

Safety certificate (license for passenger vessels to navigate on
international voyages);

Exemption certificate (license for passenger vessels to navigate
on international voyages without complying with the require-.
ments of convention irom which exempted);

Safety radiotelegraphy certificate.!

'The boards of lpcal inspectors likewise exercise miscellaneous powers
in connection with the inspection of vessels, such as, for example,
inereasing the number of licensed officers on any vessel subject to the
inspection laws “if, in their judgment, such vessel is not sufficiently
manned for her safe navigation”; and prescribed in every certificate
of inspection granted to vessels carrying passengers, other than ferry
boats, the number of passengers of each class which the vessel may
carry with safety. .

ost of the inspection work is done in the first instance by assistant
inspectors who act under the direction of the Boards of Local Inspec-
tors. 'The inspectors go aboard the vessel and fill out their respective
standardized forms, furnishing all information concerning the condi-
tion of the vessel, her structure, hull, life-saving equipment, fire-fight-
ing equipment, boilers, auxiliary and propelling machinery, compliance
with manning requirements, accommodations for passengers and crews,
and sanitary conditions. If no deficiencies are found or if the dis-
covered deficiencies are remedied, certificates of inspection are issued;
otherwise they are denied, and the sailing of a vessel without an inspec-
tion certificate is made criminal by statute. When certificates are

+ Radio certificates for both opoerators and ships aro fssued by the Burenu sololy on the basls of recom-
mendatlons by the Federal Communications Commisslon. N% roason 18 apparent why tho power with
respect to vessels should not be transferred to the Communleations Commlission, as recomtnended in this
Committee’s Monograph Ne. 3, for the Bureau's function is wholly perfunctory and serves no useful purposo,
Hovi':v'er. jssuance of certificates to operators gives the Bureau a control wh!clvl the Burcau probably should
retain,
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denied, the local boards deliver to the operator or owner a statement
in writing of the shortcomings. ) Ry

Granting of licenses and certificates to officers:.and seamen.—The
Boards of Local Inspectors issue documentary certificateszor licenses:
which must be secured by individuals as a condition: to their service
on board vessels requiring licensed officers.®

Applicants for various personnel licenses and certificates are usually
required to take written examinations and to comply with certain
physical and character requirements.® The written examinations are
Erepnred by the Boards of Local Inspectors and are likewise graded

y them. The natural result of this decentralization is considerable
diversity of standards in the various districts; frequently applicants
who fail examinations in one district can pass examinations in another
-district without further preparation. Recognizing the deficiencies of
the present system, the Bureau is now engaged in preparing examina-
tions which will be given in the field and which will thereafter be
graded in Washington. At the same time, it is intended gradually
to increase the complexity of the examinations, in an effort to heighten
the standards of marine personnel,

Appeals from local inspectors.— Any person aggrieved by the denial
of a certificate of inspection for a vessel or by denial of a personnel
license or certificate may appeal from the Board of Local Inspectors

"to the Supervising Inspector and from the Supervising Inspector to
the Director of the Bureau. The statute provides that the Director’s
decision ‘‘when approved by the Secretary of Commerce shall be
final.” All appeaﬁ)s are handled entirely informally. An appesl is
customarily taken either by letter or by oral application. The
supervising inspector considers the records of inspection or the
examination papers, consults with the aggrieved person or with the
local inspectors, and makes his decisions. Sometimes he will himself
inspect the vessel or require an additional inspection to be made.
The results of any such supplementary investigation are ordinarily
embodied in a written report and become a part of the file of the case.
In conduecting the informal adjudication the supervising insgecbor has

ower to compel the attendance of witnesses and the production of
ooks and records, but this power is almost never use£ Oral argu-
ments are not made a part of the record of the case, briefs are per-
mitted but are rarely filed, and parties are very seldom represented
by counsel. The supervising inspector announces his decision in a
# The Buresu issues the following documentary licenses and cortificates:

License for mpsters of steam and motor vesscls;

License for masters of sail vessels; )

License for masters of ocean or constwise steam and motor vessels;

License for mates of inland stenmers;

License for ¢hief mates of sall vessels over 700 gross tons;

Licenso for pilots of vessols (first class); .

Liconse for pllots of vessels (second eclass):

License for chief engineors of steam vessols;

Llcenso for assistant engincers;

License for englncers of vessels propelled by internal combustion engines, ras fluid, naphtha, or eleotrle
motors;

Certificate for tankermen of vessols carrflng fnflammatle or combustible liqnid cargo in bulk;

Liconses for oporators of motor boats below 85 feot in Jength which carry passengers [or hire;

Certificates of service for able scamen;

Certificates of service for qualified mombers of engine departments;

Certifleates of elficlonoy for llcboatmon; - - -

Cortificatos of sorvice for all other members of ships' crows.

Tho Bureau alse Issoes through the shipping commissioners and collectors of gustoms certifleates of
{gen:lﬂiengon for seamen and continuous discharge books, For scourlng thess decuments no examination

required.

J I?tmnacs to oporators of motorboats and certificates for ordinary seamen (but not for able scamen) are
{ssued without writton oxaminations.
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letter which gives reasons for his conclusions and sometimes even
resembles an argumentative opinion. )
* On appeal from supervising inspectors to the Director the proceed-
ings are likewise informal and are 1n all respects similar to those before
the supervising inspector. The Director usually does not in practice
undertake to substitute his judgment for that of the supervising
inspectors on questions of fact, but occasionally the Director ma
find some statutory provision or regulation or interpretation that wi
be favorable to the applicant and make possible a decision in his
favor. ]
e MARINE CASUALTY INVESTIGATION BOARDS

" All marine casualties are investigated by an appropriate Marine
Casualty Investigation Board. Casualties involving loss of life and
any alleged act of incompetency or misconduct in connection there-
with are investigated by an “A” Board. Serious marine casualties
not involving loss of hife are handled by “B’” Boards,” and other
investigations are conducted by “C’”’ Boards. -
The “A” Boards, under the statute, consist of a chairman who is an
officer or employee of the Department of Justice learned in maritime
laws, designated by the Attorney General; a representative of the
Bureau of Marine Inspection and Navigation, designated by the
Seécretary of Commierce; and ‘an .officer of the United States Coast
Guard, designated by the Secretary of the Treasury. The statute
requiires that “B’* Boards shall be composed of a supervising inspector
and two principal traveling inspectors of the Bureau. ’I‘%Je statute
permits *‘C” Boards to be made up of representatives of the Bureau
designated by ‘the Director; in practice, they usually consist of two
or three assistantinspectors.. = =~ '
** The statute confers upon the Boards the power to investigate not
only marine casualties, but also “any act in violation of the pro-
visions of this title, or regulations issued thereunder, and all cases of
incompetency. or misconduct committed by any licensed officer or
holder of a certificate of service, while acting under the authority of
his license or certificate of service, whether or not any of such acts
are committed in connection with any marine casualty or accident.”
This provision is in practice exceedingly important, as nearly half of
all cases involving trials of alleged offenders are ‘“‘complaint cases,”
that is, cases involving alleged offenses which are unconnected with
casualties. The greater portion of complaint cases corncern ver
petty offenses, such as drunk and disorderly conduct, but this classi-
fication also includes the labor cases, some of which present the
Bureau’s most difficult problems. The rights to strike and to bargain
collectively are sometimes deemed incompatible with enforcing
discipline among seamen, and decisions concerning these questions are
often of vast consequence. - Whether men may strike in a safe port,
what constitutes a safe port, whether strikers who remain aboard the
vessel are subject to the master’s orders, what the consequences are
of the master's preventing the men from leaving the ship; what

1 Berlous casunlties include those In which property damage exceeds $20,000, those involving total Joss of
say vessel of 500 gross tons or more, collislons between vessels elther of which carries 200 or mote passongers
or the gross tonnage of which is 8,000 tons or more, and certain other cases. Proposed changes in the rules
ilxare now under consideration which will narrow the jurisdiction of “B" Boards and {ncrease that of *C*

oards. .
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constitutes & discharge during a strike, when evidence of a strike may
be introduced in 2 case involving disobedience of orders—these are
some of the labor problems with which the Bureau must grapple.

During the fiscal year 1938, the various marine casualty investi-
gating boards investigated 2,790 marine casualties and cases of
negligence, incompetency, and misconduct on the part of licensed and
unlicensed personnel on vessels of the United States; 141 investi-
%ations were conducted by “A’’ Boards, 209 by ‘B’ Boards, and 2,440
by “C” Boards. During the year 100 certificates of seamen were
suspended and 6 revoked; 144 licenses of officers were suspended,
and 6 revoked. o

During the fiscal year 1939, 108 certificates and 134 licenses were

suspended. Of the licenses suspended, 74 were those of masters of
vessels. Of the 74, 33 involved collisions with other vessels and 23
grounding; other cases concerned stranding, foundering, and collisions
with docks. No license of a master was suspended on account of
misconduct. On the other hand, the most common reason for
suspension of seamen’s certificates was misconduct (ranging from
disobedience during a labor dispute to intoxication and altercations),
which accounted for exactly 100 of the 108 suspensions of certificates.
The sanction preseribed by statute in all these cases is revocation or
suspension of officers’ licenses and seamen’s tertificates. For petty
“offenises of seamen certificates dre su¥pended for 5, 10, or 15 days—
seldom longer. For disobedience of orders during ‘labor disputes,
some certificates have been suspended for periods of years. The
suspension of licenses of officers is somewhat ‘more serious,. because
owners and insurers have blacklists; sometimes the suspension for 60
days of a master’s license means that the master will never again
comnmand a vessel and his career will be ruined. .

Initiation of proceedings—Regulations issued by the Secretary of
‘Commerce provide that whenever a marine casualty occurs, immediate
notice thereof must be given by telegram; radiogram, or equally
prompt means of communication by the master, owner, charterer, or
agent to the nearest local office of the Bureau or to the Bureau itself.
The notice must furnish the names of the vessels or vessel involved,
the nature and cause of the casualty or accident, ‘the locality, the
-nature of injuries to persons, and the damage done to property. The
regulations also provide that any officer or employee of the United
States or any other person having material knowledge or information
concerning a marine casualty or accident ‘‘must immediately bring
such information to the attention of the Bureau.”. . . R

. When a notice reaches the local inspector, if the casualty is one
calling for investigation by an “A” or “B"” Board, the local inspector
immediately notifies the Bureaun, and the Director or Assistant
Director designates the appropriante board. ‘“C’’ Boards, on the other
hand, have instructions to act, at once without specific direction from
‘the Bureau ‘whenever the case is one falling within_their jurisdiction,
‘unless the case is one of unusual importance or interest, in which
event the Bureau sometimes appoints a “C’’ Board made up of more
important personnel, such as a representative of the Bureau’s Wash-
.ington office, a supervising inspector, or.a principal.traveling inspector.
' In cases not involving casualties, complaints are usually made to
local inspectors by officers of vessels or by members of the crew,
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Organized labor sometimes files complaints involving allegations of
improper conduct on the part of officers. Occasionally & passenger or
an insurance compapy mey make known facts which lead to an
‘investigation. Complaints alleging unsafe conditions at sea, violation
of safety-at-sea laws, and of improper conduct by officers or seamen
are always initially considered by the board of local inspectors to
whom they are sent, in order to determine whether further investiga-
tion seems warranted. No forms are utilized in submitting such com-
plaints and they are not required to be made under oath; some com-
.plaints which the boards investigate are even anonymous.
Preliminary inguiries—Upon receipt of information concerning
either a casualty or an offense unconnected with a casualty, preliminary
inquiry into the facts is always made by the local and assistant inspec-
tors, Preliminary investigations consist entirely in what might be
described as detective work, and hearings are never conducted at this
‘'stage. In “A” and “B” cases, the inspectors who make the pre-
liminary inquiry submit all their data and findings to the “A” or “B”
Boards, in order to give them an understanding of the nature of the
case and to_assist them in their later and more searching inquiries.
This report is invariably oral. -In “C’’ cases, the preliminary investi-
gators are usuall% the same assistant inspectors who Iater preside at
the hearing. Whenever & casualty occurs, the preliminary investi-
gators have no power to determine the disposition of the case, as the
“A” “B,” and “C” Boards are required by statute to conduct an
investigation and make a report in all cases. In cases involving
wrongful conduct not in connection with a casualty, however, the
officers who make the preliminary inquiry may sometimes determine,
without consultation with any other officer of the Bureau, to take no
further action. In such cases; reports are not always even made to
the Bureau; the matter is simply dropped. :
Whenever a casualty occurs in or near a foreign port, the officers of
the American-flag vessels concerned make their report to an American
-consul, whose report to the State Department is made available to the
Bureau, which refers the case to the appropriate Board for investiga-
tion. In such cases the consul is expected to make the same sort of
preliminary inquiry which would have been made by the Bureau’s
-own local Inspectors if the casualty had occurred in home waters.
.. Investigation proceedings.—The primary purpose of the marine
casualty investigation boards, is, at least in theory, by no means a
.disciplinary one. Rather, it is a preventive one; investigation of past
easualties is undertaken in order to discover means of promoting
safety at sea. The investigation looks toward the development of
regulations to prevent recurrence of the type of casualty, and in fact

many of the Bureau's regulations have grown from such recom-
mendations.® - .

1 8inca the term “casualty” Involving death has been broadly intorpreted h
death at sea, and since in many of the cases Lavolving such deatglru in:gatlgatlgl? l}yﬁgi‘guB?ageig%gn 8
ously unnecessary either to develop the facts or to make recommendatlons for the future, the Bureau bas,
{or purposes nr.adrx’mnistmion, divided death cases Into “major A” and “minor A" coges. In only the
former do the A" Boardg conduct formal Investigation proceedings, The *“minor A cases, whilo they
are a-mm]t]egf are lsolated epleodes, not involving the mapagement, navigation, or structure of vessels:
they Include, for example, natural desths, falling overboard, sulcide, disappestance, and homivides. I
~guch cases the masters of veasels ate required to make prompt reports, whereupon a prollminary investiga-
tlon s mnade, as i0 other cases, by local and assistant Inspectors, Formal investigation proceedings sre
thereafter conducted, as a rule, by “C" Boards, which transmit the records of their ﬁuarlnas. accompanied
by their reports and recommendatlons, to the Bureau, There an individual summarires’ the availabla
.materials and prepares reports on each “minor A™ case; these reports are In turn referred to “ A Boards,
which pass upon Iarge groups of them at a slngle sltting. About 200 “minor A” cases are handled anaually,
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At the same time, investigation proceedings are given an anomalous
character by reason of the fact that frequently they disclose that the
-casualty under investigation was caused not by some circumstance of
a general and remediable nature, but by the punishable conduct of
officers or seamen: When an investigation has progressed far enough
to indicate that individual derelictions were the cause of the casualty,
the investigation proceeding as such is terminated and, nominally, a
new proceeding is commenced for the purpose of trying the individuals
whose guilt has been brought to light by the investigation. Hence,
even though an investigation proceeding does not immediately involve
the determination of guilt or innocence of officers and seamen, those
who participated in the particular activities under investigation are
vitally interested in the proceeding, because the investigation pro-
ceeding usually determines whether or not charges should be filed,
and then, almost without a perceptible pause, may be transformed
into a trial of those charges. The regulations therefore provide that
any “party in interest” shall have the right to appear at such pro-
ceeding in person or by counsel, to call, examine, and eross-examine
witnesses, and to introduce into the record documents or other evi-
dence. The term “party in interest” is defined as ‘‘any person whom
the Board shall find to have a direct interest in the investigation and
shall include an owner, a charterer, and all licensed or certificated
personnel . whose conduct is under investigation.” .Labor. unions,
owners of cargo, and insurers usually are not regarded as ‘“‘parties in
interest.” 1 - . ] :

As is required by the regulations, the investigation proceedings are
conducted by a procedure which closely resembles that encountered
in adversary proceedings; investigation completely gives way to hear-
ing, and the hearing is often as between contending parties. In each
case the hearing opens with the board’s calling the witnesses whose
knowledge of the matters at issue has been disclosed by the local
inspectors’ preliminary investigation. Sometimes they are questioned
by the board in terms of merely general inquiry; but sometimes they
appear to be the “board’s witnesses,” called in order to establish the
truth of a theory already entertained by the board. In either event,
they are cross-examined by the interested parties. Then the inter-
ested parties are permitted to introduce their evidence, which is sub-
jected to cross-examination by the members of the board. Whenever
any evidence is introduced which tends to indicate misconduct or
inattention to duty on the part of any officer or seaman, he or his
counsel will attempt to combat it in the same manner and to the same
extent as he would if the proceeding were a trial. _

It is questionable whether the essentially adversary procedure now
required by statute to be used in investigation proceedings is best
calculated to serve the asserted primary purpose of those proceedings.
Especially when the causes of casualties are being sought in
order to prevent their recurrence, rather than merely to assess the

 The A" Board which usnally investigates casualtles ocenrring on the Atlantle coast never conducts a
trial of thoss charged with offenses: it limits {tself to recommendntions relative to the causes of casuaities.
When It obtajns evidonce tending to show punishable offenses by offlcers or seamen, It reports the evidence
to the Bureau and recommends {urthor Proceedings before & *“C"” Board. All the other boards (including
the “A" Beards which Investigate casunlties occurring on the Gulf, the Great Lakes, and the Pacific coast,
and Puerto Rico and %l:wnli)l !;:luubqﬂmnéily proceed, upon the completion of thelr investigation, to try thosa
; feve to ssible offenders. '
:wﬁof rigf uebgil' {nvestigation Is given to all Interested parties, conelsely setting forth the subject matter and
‘the time and the place of the investigation. This notice is communicated elthor by mall or by telegram.
The liconsed and unlicensod personnel of vessels concerned are notifled by madl, in person, or thro the

captaln of tholr vessel.
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blaime for their occurrence, more frankly investigative techniques seem
called for, reserving until a later time 1n o different forum the trial of
those whose fault may have been disclosed by the investigation. Ar-
guing strongly in favor of the present trial procedure utilized at the
investigation stage, however, is tradition. The investigation proceed-
ings are conducted today as they have been for over a contury. Re-
gardless of the soundness of altering them, a change is unlikely in the
absence of a recognized (as well as theoretical) deficiency in existing
methods. . ' - - R

Charges and specifications.—Whenever, either before, during, or after
an investigation proceeding, sufficient facts become known to warrant
the filing of charges against’an alleged offender, the board immediately
issues a charge and a specification. The charge consists in a general
term, such as “misconduct,” “negligence,” “‘inattention to duty,” or
the like, but the specification makes clear with great particularity the
act or failure to act which constitutes the alleged offense.; The time
-and place are always specified when they are known.! - Because the
charges and specifications are so definite, requests for bills of particu-
lars are known. In only one case within the recollection of one:of
the Bureau’s officers has an amendment to the charge and specifica-
tion been made, although occasionally the' board may cancel the
original notice and substitute a new one for it. The only pleading
expected of a respondent is a plea of guilty or not guilty nt the opening
of the hearing. - \ e

Functions of counsel.—In at least 90 percent of the trial proceedings
accused persons ere represented by counsel, but in most cases counsel
are not I the employ of the accused person.: .. Certificated .men are
-usually represented by a labor union atttorney, and officers are fre-
.quently represented by counsel for the owners. This representation
by counsel sometimes constitutes in practice the equivalent of-inter-
vention by those who are not parties to proceedings. "For example,
in cases involving disobedience of seamen to the orders of officers
during labor disputes, the labor union may frequently 'be as-vitally
interested as the immediate parties; but, even when this is true, the
Bureau recognizes no right of intervention on the part of the union.
-Similarly, in a trial of an officer for negligence or misconduet, an owner
-may be deells)ly interested because a finding of guilt on the. part of the
‘officer may bear upon the liability of the owner to third persons; even
‘80, the owner is not granted the right of intervention. That counsel
epresenting accused seamen and accused officers are in:the employ of
the union or of the owners, respectively, accomplishes in practice the
same objectives that would be gained by intervention on the part of
the union or owners. In most cases, of course, the interests.of the
union coincide with the interests of the particular accused seaman, and
.the interests of the owners coincide with those of the officers... ... -

The Bureau has-given instructions to assistant inspectors. that they
are to act as counsel for an accused person whenever requested. so
to do, but in no case has an accused person ever been known to request
.an assistant inspector to serve as his counsel. The reason for this, it
is said, is that seamen .consistently regard inspectqrs  ag prejudiced

R —

““u Bomo *O"* Boards have made voguo thatges and spocificatlons, but tho Burcéay,has bonslatont] :
1o imposo 6 sentence unless the orlginol speeificatlon was sumclonily proclse; lnegtﬂne mm’fmﬁg"iﬁ ";ogllllsing
‘own motlon, wholly in the absence of objection by tho respondent, rejected charges for Insuliclenoy.

Usually in such instaners, no new trinl can be had b 3}
— s 1ln 0 h 007 o ' : e THEN S ls,witn‘ess‘?s are dls_porsu:l, and ?cec!rdingly tho
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against them. That most inspectors are former captains or engineers
of vessels is said to give them a point of view at variance with that
of seamen and especially antagonistic to the interests of labor unions.!?

Time and place of hearings.—Hearings are usually held without delay
as soon as the vessel reaches port and as soon as the members of the
board can be assembled. Ordinarily not more than 1 or 2 days will
elapsé between the occurrence of the casualty or alleged misconduct:
and the beginning of the proceeding, except in cases where the acts to
be investigated occurred in foreign waters. Speed often is essential,
since a vessel may be scheduled for early sailing, and if the hearing is
not held before the vessel departs, witnesses may scatter so widely
that no satisfactory investigation or trial will be possible. Of course,
the promptness with which proceedings are instituted sometimes gives
accused persons very short notice.’® Where, however, the case is
such that additional time for preparation by counsel is reasonably
necessary, continuances are allowed, depending on all the circum-
stances. Sometimes a continuance may be allowed so that the pro-
ceeding will be conducted in the vessel’s next port of call; for example,
the investigation of an accident which recently occurred in New York
Harbor was held in New Orleans.

Combination of investigation, prosecuting, and judging functions.—
Whatever may be the proper appraisal of the familiar outcry against
combination of functions in administrative agencies, the Bureau’s

ractices in this regard deserve special consideration. The problem
18 not merely one of combination of functions in the Bureau generally,
a¢ is the case in most administrative agencies. Here, the combination
of functions is in the individuals who, in a role roughly equivalent to
that of a trial examiner, serve on the boards. These individuals are
called upon not only to determine initially, in an advisory capacity,
whether the evidence introduced in hearings before them 1s sufficient
for a Gnding of guilt. Before acting in that capacity they must first
personally discover the evidence and must then present it against
those whom they have accused. In most cases the only evidence
which tends to show improper conduct on the part of the defendants
is introduced by them, This often necessitates their inferviewing
witnesses to determine whether or not useful evidence is available,
and some “C’’ Board members ne doubt must find difficulty in formu-
lating their recommendations solely upon the basis of evidence which
is properly introduced at the hearing. It is only natural that those
who make preliminary investigations and interview witnesses will
learn much about o case that is not included in the record; if boards’
recommended findings of fact rest in part upon evidence not of record,
defendants may sometimes be deprived of their right to rebut or
explain all the evidence against them. When board members exert
strenuous efforts to build cases against accused persons, they may

11 Qrganized labor {(whether rightly or wrongly) bitterly complains of what thoy rogard as the antilabor
bins of the Bureaw. Labor lenders observo that not only are local boards mado up of those who are sympa-
thotic toward employors, but that the samo i3 true of most of the Bureau’s officers,

13 The vory speod with which proceedings are instituted gives rise to eriticlsm on the part of labor unionsg
incomplalntenses. Representativesof untonsassert that the threat of instituting proceedingsfor rovocation
or snspension of seamon’s certlficatos somotimes is used to jntimidate the mek during a labor dispute. For
oxample, unian roprosentatives maintain that supervising Inspectors hove told striking scamen that, unless
thoy {mmedintely wont back to work, proceodlngs would be instituted that snme day to detertnlne whether
or not certiflcated should boe susponded or revoked. In the eyes of the ropresentatives of the union the very
imminence of the threatened procecding mey constitute intimidation to end a striko. .

1 Moest hearings are conducted in the offices of the local or supervising inspectors, but occasionally they
are condueted on board a vessol, in a courthouse, or in some other publie bullding.

226071—40—pt. 10——38
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sometimes tend as trial examiners to give more weight to evidence
which they themselves have developed than the evidence rightly
deserves. The combination of the somewhat inconsistent.roles of
prosecutor and presiding officer at the hearing occasionally leads to
practical difficulties that are readily apparent. In one case involving
8 labor dispute, for example, an assistant director of the Bureau
specifically instructed the “C’’ Board by letter that ‘“the facts in the
case are as follows.” The assistant director's view of the facts was
then stated in detail. The affidavits of a consul and of the captain
of the vessel were enclosed for the board’s consideration. The pur-
pose of the instructions was obviously to assist the board in developing
the case in its capacity as a prosecutor, but one wonders whether
or not the assistant inspectors who make up the “C” Boards will
regard instructions received from the assistant director as mere advice
concerning the facts that might be developed or as instructions that
these are the facts to be found.

Need for a manual of practice.—The Secretary of Commerce has is-
sued regulations defining the jurisdiction of the various boards and
outlining some of the more salient procedural methods, but these
regulations fall far short of constituting an adequate manual of
practice to assist board members who are unaccustomed to methods
of conducting formal proceedin%s. The “A” Boards, the chairmen
of which are lawyers, adequately develop records, but the B’ and
“C" Boards, who are without legal talent, sometimes act in rather
markedly unconventional ways in conducting proceedings. In one
trial in which one of the defendants was not present the board merely
“noted’” his counsel’s objection to proceeding in his absence and went
on. Boards are sometimes apparently at a loss to know what ruling
to make on motions and objections. For example, when a witness
began to explain the workings of his mind and to state his beliefs,
counsel for the defense objected and a long colloquy between counsel
and the board members ensued, but no ruling was made and the
witness proceeded with his testimony, not knowing whether he could
expound his opinions or not. No doubt it is undesirable that pro-
ceedings of this character should meticulously comply with traditional
legal forms, and even if this were deemed desirable, boards consistin
of hull and beiler inspectors could not be expected to apply technica
rules; but it does seem clear that an adequate set of instructions or
a manual of practice to guide the boards would help to rectify some
of the outstanding deficiencies.!®

Personnel of ““ C"’ Boards.—C"” Boards, which conduct most of the
trial proceedm%s, are usually composed of either two or three assistant
inspectors. They are primarily trained for the inspection of hulls and
boilers of vessels. The requirements for an assistant inspector of hulls
are knowledge of ship construction and navigation and previous expe-
rience for at least 3 years as master or as chief mate of ocean ves-
gels of over 4,000 gross tons. The requirements for an sssistant
inspector of boilers are technical knowledge of ships’ machinery and
experience for at least 3 years as engineer or first assistant engineer on
a vessel of over 4,000 gross tons. The average salary of assistant

t The present director hes long recognlzed the need for a manust of practice. Tt i¢ su
manual rray be made most valuable If It i3 speclally written for thoso who are expectod tg ig:t Bl(tl. tn}:;:f itrh!:
ﬁ]:tb)es Its cﬁegﬁ:ﬂlnﬁmgtigg% to ﬂlustralttonAs draw:lll ir{lmndlately from the experlonce and professional
noel,
ruleamof e Loat Derrau's O dubmluus o Elty. compllation of dotalled instructions eoncgrging technical
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inspectors is approximately $3,200. The members of the “C”
Bosards usually have no previous knowledge or experience in conduct-
ing formal hearings, and it is not surprising that they are frequently
completely baffled by objections and motions of counsel. However,
they do learn some of the rudiments of conducting hearings from
actual experience, as most of the members of the “ (" Boards spend
the greater portion of their time serving .on the boards instead of
performing the ordinary duties of assistant.inspectors. In some
of the principal ports many assistant inspectors devote nearly full time
to acting as members of “C’’ Boards. , - :

The question arises whether a plural body is necessary to conduct
trials in “C” cases, or whether a single trial examiner or judge would
be sufficient. One suggested justification of a plurality of adjudicators
is that some are qualified to inspect hulls, and others are qualified to
inspect boilers. But of all the assistant inspectors throughout the
country, probably 15 or 20 percent are qualified as both hull inspectors
and boiler inspectors, and among the personnel of the Bureau higher’
in the hierarchy than assistant inspectors there are numerous indi-
viduals who are qualified to inspect both hulls and boilers. No
difficulty would be encountered in obtaining men qualified in both
respects to preside at hearings, if such qualifications were deemed to be
necessary. Another reason given in favor of a plurality of presiding
officers 1s the prevalence of complaints about the combination of
prosecuting and judging functions; some of the officers of the Bureau
defend the plurality %1; pointing out that inasmuch as the Boards must
act as both prosecutors and judges, it is desirable to have more than
one member in order to permit some division of functions. The
principal reason in the minds of the officers of the Bureau for requiring
two or three members of the Board, instead of one, is simply the statu-
tory requirement that a *‘C” Board shall consist of “‘representatives’’
of the Bureau. ‘One officer of the Bureau further observes that all
other maritime nations use boards of three for investigating maritime
casualties. ' . i '

Nearly ninety percent of all cases of misconduct of seamen involve
drunk or disordyergy conduct,.and most of the remainder involve labor
disputes. One wonders whether those primarily trained to be inspec-
tors of hulls and boilers are necessarily well qualified to adjudicate
cases of this kind. Cases of collisions, grounding, foundering, and
stranding call for understanding of navigation rather than for minute
knowledge of ship construction. A gingle able magistrate having
some ungerstanding of maritime experience and some familiarity with
legal forms could no doubt perform the “C” Board’s tasks with
greater expedition. ] L ] L
. The process of proof—Both investigation Eocqedmgs and trial

proceedings follow the same judicial pattern. All witnesses are under
oath and subject to cross-examination. It is said that the “rules of
evidence” are substantially followed, but it is obvious that the
members of the “B" and “C” Boards cannot be expected to apply
technical rules. One individual in the Bureau says that the rules of
evidence are followed, but ‘‘such rules are not permitted to defeat the
objects for which such boards are convened.” Another officer declares
that the Boards are more strict in applying rules of evidence in trial
proceedings than in investigation proceedings. But an examination
of records in what seem to be typical cases does not readily reveal any
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substantial difference between investigations and trials in this respect.
Furthermore, even if there is a difference between investigations and
trials, it is usual for counsel to stipulate at the beginning of trials that
the record in the investigation proceeding will be read into the evidence
of the trial proceeding. o
In view of the unfamiliarity of the B’ and “C" Boards with rules of
evidence, ope might expect these boards to be instructed to admit any
evidence that seems to them to be relevant, permitting the Bureau to
determine what evidence it should consider in making the final decision.
It may be that this is the result in practice, although some of the
Bureau’s officers seem to think that the boards apply the rTules of
evidence at least to some extent. The question whether or not or to
what extent the rules of evidence are applied in reaching & final decision
in the Bureau seems to be almost impossible of ascertainment. Of the
five individuals who participate in the review of cases, the training of
only one, an assistant director, is primarily legal. ' It is possibly not
without significance that the boards sometimes have been specifically
instructed by superior officers of the Bureau to incorporate into the
record as exhibits ex parte statements or affidavits which would not
be admissible under the rules of evidence. Such instructions usually
are limited to investigation proceedings but, by reason of the usual
stipulation incorporating the record of the investigation proceeding
into-the record of the trial proceeding, they are still a part of the record
which is considered in meking the final decision, and such an instruc-
tion was given to the board in at least one case in which the investiga-
tion and frial were amalgamated into a single proceeding. Any
conclusion except that all the evidence in the record is considered for
what it is worth in the making of the Bureau’s decision is very difficult
to reach.! - o
- Although most of the officials of the Bureau deny that official notice
is taken of facts which are not the subject of judicial notice, one officer
states that this is not entirely true. He points out, for example, that
he knows officially that pier 45 in San Francisco points northeast
toward Alcatraz Island; he knows how far a ship will back from the
pler, that it will make a broad swing to the left to pass under a bridge,
and that the current at the light ship is southwesterly at a certain time.
He says that if in a specific case & witness's testimony disagrees with
any of these facts, he will disregard the testimony. %Ie further says
that if a master gives testlmongr which is inconsistent with these known
facts, he will have reason to believe that the master was improperly
manoeuvering his vessel, even though no more direct evidence appears
in the record to that effect. Since most of the Bureau’s officers have
"had much experience at sea, perhaps it is inevitable that they will
consider evidence in the record in the light of their own understanding -
of maritime affairs. Just where the use of such knowledge as a back-
ground for thought ends and where the use of such knowledes to
supplement or to contradict evidence of record begins, is probably
impossible to define; but it seems likely that official notice must in
certain classes of cases play an important part in the fact-finding
process, Undoubtedly the taking oP official notice in these cases by
men who are specialists in maritime problems substantially assists

18 A considerable portlon of the evidencs jn both Investigations and trials is do L
ev{de?wsmbﬁ{slt)a ﬁm%s; (jzntgely c‘}’:’ vtt;ynge ll'cetm'ds, 1ncﬂ1¢lljin both rough andc:r::no%%fl’la éckTaatg te};m:;
room log ooks, navigation charts, navigators’ work books, com

radlo logﬁ, radlograms, and crews’' and passengers’ lists, » compass doviation cards, stowage plans,
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them in finding the true facts. * Since, however, the cases are reviewed
on appeal by the staff of the Secretary of Commerce, none of whose
members is primarily trained in maritime activities, some difficulty
could conceivably arise as a result of the taking of official notice of
facts which seem obvious to the Bureau’s specialists. Perhaps this
possible difficulty can best be met by requiring that all facts of which
official notice is taken should be. clearly stated in the opinion which
supports the findings of the Bureau. o '

Subpenas.—At the instance of any party in interest, any member of
a board may issue subpenas, both for witnesses and for the production
of books, papers, and documents. The statute permits enforcement
of subpenas in the district court, but never yet has the power of a court
been invoked. Subpenas are very seldom necessary, as most of the
witnesses are officers and seamen who come in voluntarily. In prac-
tice, when the board notifies the master of the vessel that it will require
the attendance of all officers and men involved in the proceedings, the
captain orders those officers and men to appear, and no more than
this is necessary. The practical sanction for the enforcement of sub-
penas, when they are issued, is not the threat of district court pro-
ceedings, but it 1s the threat of action by the board against licenses
or certificates. The Attorney General of the United States has ruled
that the boards have authority to revoke -or suspend licenses or
certificates if a subpena is disobeyed or if an officer or seaman improp-
erly refuses to answer a question. Subpenas are not necessary to
obtain ships’ papers, as they are always voluntarily introduced.
Some difficulties might arise in connection with the issuance of sub-

enas to merchant seamen of foreign nations, but so far such subpenas
Eave always been observed without the necessity of enforcement
proceedings.” ) :

Oral arguments and briefs.—At the close of the introduction of evi-
dence, opportunity for oral argument is invariably afforded to the
defendant or his counsel and in nearly all cases oral argument is made,
whereupon it is incorporated in the transcript.’® Any party in interest
is permitted to file a brief as a matter of right. The form and style of
briefs are not controlled by uniform rule and apparently no such rule
isneeded. Inasmuch as briefs are filed only in behalf of the defendant
in most cases, no occasion arises for either supplementary or reply
briefs. No formal limitation is made upon the time for filing briefs
with-the boards, but the customary. period is 4 or 5 days except in
unusually long cases, and apparently formal limitation is unneces-
sary. The briefs filed with the boards are the only briefs submitted
except on appeal to the Secretary of Commerce. )

- Reports of the boards.—The boards always prepare reports which
include findings, conclusions, and recommendations. The reports
ordinarily do not contain reasoned opinions or discusstons of law or
policy. They are limited to summaries of facts, statements of con-
clusions, and suggested sentences. They are prepared without the
benefit of proposed findings submitted by parties, as the issues are
po r’sﬁh“éi’ﬁi‘é’f’aﬁ“ig‘ifnﬁ{;ﬁ ki Doser for that Burpost. AucsHonIaIne ord Yory seLbms webd: bat the
regulstions issued by the Sccrctary of Commerce specifically provide for them: “In order to facllitate the
work of the board any party in intercst or other person shall, within such time as designated elter any
questlonnaire respeeting matters reloting to 8 casualty or accident shall have been served n{m}_ them, file
with the board or its designated agent the exact information requested b{ such questionnalre.

19 Until very recently no time imit was placed on such oral arguments, but somo months ngo the boards

were advised that a meximurm llmit of ane hour should be placed npon oral argument {n all cases, beeause it
was thought that oral arguments theretofore bed oceasionally been miuch too lengthy.
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nearly always simple and proposed findings, it is thought, would serve
little” purpose. The reports until very recently have never been
submitted to parties; in fact, the regulations provide that “all matters
and records, other than records of public proceedings, shall be treated
as confidential during the pendency of any investigation, unless the
Director or Secretary -shall otherwise order.” In a recent case a
specific request was made by counse] for a copy of the board’s report,
and after considerable deliberation and consultation with the Solicitor
of the Department, the Bureau decided to grant the request. Since
that time the boards have been instructed to furnish a copy of their
reports to any party in interest who requests it. The boards might
easily in all cases supply the parties with copies of the report, but
since neither briefs nor oral arguments are made before the Bureau,
perhaps in most cases there would be little advantage in such a practice.
The issues are ordinarily so clear-cut and the findings are so simple
that no need exists for the filing of exceptions to the report of the
boards. In some of the more complicated cases, which are usually
the proceedings involving labor disputes, something might possibly
be gained by affording the parties opportunity to file exceptions to the
reports of the boards. :

?orts are cooperative products of the various members of the
boards. Ordinarily at the close of the formal proceeding a conference
of the board members will determine which member will prepare a

reliminary draft, that draft will be submitted to the other members
or their comments upon it, and changes will be made by the original
draftsman before the reportis finally put before the Board members for
signature.. Sometimes this process consumes considerably more time
than would be required if a single trial examiner or judge were to re-
place the present Boards. This is especially true in the case of
“A” and “B” Bosards, whose members frequently-disperse upon the
completion of the formal proceedings.  Dissenting opinions of board
members are very rare, but are sometimes filed,

Preparation of Director's decision.—Upon the receipt by the Bureau
of the transcript of testimony and of the board’s report, the case is first
studied by the review section. The head of the section reviews all
“A’ and ““B” cases in the first instance, but the “C”” cages are initially
considered by his assistants. - The head of the section, however, reads
the records 1n all “A,” “B,” and ““C”’ cases without exception; this
of course, duplicates the work of one of his essistants in the “C’
cages. A report is then prepared, which is submitted with the record
to the Assistant Director. The Assistant Director declares that he
always reads the records to the same extent that he would ifhe had the
sole responsibility of deciding the case. The Assistant Director sub-
stitutes his judgment for that of the Review Section and revises or
changes the report prepared by the Review Section in such manner as
he sees fit. The case then goes to the Director.” If the problem is
not unusually important and if the review section and the Assistant
Director are in egreement, the Director does not look at the record.
This is true in spite of the provision of 46 U. 8. C. 239 as follows:

The whole of the testimony received b : . .
tion and the findings and reclc:mmendatiogstgfe ::&irc}agg?g l;(}altalﬁgbgut‘cglni;‘;ﬁigg&?
the Director of the Bureau of Marine Inspection and Navigation, and if that officer
shall find that such licensed officer or holder of certificate of serv’ice is incompetent;
or hag been guilty of misbehavior, negligence or unskillfulness, or hag endar?gered
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life, or has willfully violated any of the provisions of this title or any of the regula-
tions issued thereunder, he shall, in & written order reciting said findings, suspend
or revoke the license or certificate * * *,

- If the matter be viewed realistically, it is difficult to discover any
harm which results from the Director’s failure to give independent
consideration to the unimportant cases on which his subordinates are
all in agreement. In all the more important cases and in those in
which the members of the staff are in disegreement, the Director
reads the record to whatever extent he deems necessary in order to
apply his own independent judgment. The Director always reads the
proposed report, even in the unimportant cases, and frequently makes
alterations of form and style. .

The decision of the Bureau is theoretically made solely on the basis
of the record and the report of the board. Briefs in addition to those
submitted to the boards are never filed with the Bureau and no oral
argument before the Director has ever been requested. The fact seems
to be, however, that attorneys frequently consult the head of the re-
view section concerning cases pending before him for decision. Occa-
sionally attorneys who have only an indirect interest in a case will
consult with the deciding officers of the Bureau.

Opinions.—The decision of the Director is announced in the form
of a letter to the alleged offender which states the charge and specifica-~
tion, the findings, and the sentence. —The letter also states, whenever
a license or certificate is suspended or revoked, that the alleged offender
will have 30 days in which to file his appeal with the Secretary of Com-
merce, and that the suspension or revocation will not begin until the
end of the 30-day periog unless the alleged offender indicates his in-
tention to take no appeal. Simultaneously with the sending of the
letter to the alleged offender, a similar letter is sent to the board or
to the local inspectors announcing the decision and instructing that the
license or certificate be at once taken up if the alleged offender indi-
cates his intention of foregoing his privilege of appeal. _

The letter announcing the decision ordinarily does not contain &
reasoned or argumentative opinion discussing questions of law or
policy. In some cases, particularly those involving labor disputes,
exceedingly difficult problems are presented, many of which have been
passed upon by various courts, and much benefit might often be
derived from a careful analysis of authorities and a thoroughly
reasoned discussion of merits. These opinions might well be published
in the monthly bulletin of the Bureau whenever they contribute to
the law on any particular subject. Instructions bave been given that
significant decisions should be so published, but of all the important
cases of the past year, none has appeared in the monthly bulletin.
Published opinions would constitute precedents for future decisions
and the Bureau would thereby build a body of law to guide its deci-
sions. Under present practices the advantages that might be gained
from thoughtful utilization of the principle of stare decisis are very
largely lost and the discretion of the adjudicating officials is not
sufficiently guided.” Furthermore, & reasoned opinion would tend to
cause the Bureau to decide in accordance with such authorities as are

10 A principal traveling inspector who spends a third of his time serving on *“B* Boards complains that
unloss Ee ed n 8 eciﬂ% request, he nevar knows what disposition the Burean makes of the cases ln whiah
he participates. Tho inforence Is that tho Bureau makes lttlo effort to Inform “B' Boards of its polleles in

sdjudicatlons, a circumstancs which seerns absolutely indefensible from every polat of view,
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available on any given point, whereas at the present time authoritative
decisions seem to be sometimes insufficiently consulted.
Appeals—The statute (46 U.S. C., sec. 239) prescribes that a person
whose license or certificate is suspended or revoked “may within 30
days appeal from the order of the said Director to the Secretary of
Commerce. On such appeal the appellant shall be allowed to be
represented by counsel. The Secretary of Commerce may alter or
modify any finding of the board which conducted the investigation or
of the Director of the Bureau of Marine Inspection and Navigation,
but the decision of the Secretary of Commerce shall be based solely on
the testimony received by the said board and shall report the findings
of fact on which it is based.” Appeals filed with the Secretary of
Commerce are ordinarily accompanied b{ briefs, but no oral argument
is permitted.® Heretofore the 30-day limit has applied only to the
appeals and not to the briefs in support of appeals, but this practice is
at present being changed so that the briefs must be filed within the
30-day limit.
' The appeal and brief, surprisingly enough, are first submitted to
the same officers of the Bureau who have decided the case in the first
instance. 'The question presented to them, of course, is whether or
not their decision should be reversed. The head of the review section
first writes an opinion on appeal, and this opinion is transmitted to
the Assistant Director, who in turn sends it to the Director. The
initials of all three of these officers appear on the proposed opinion
when if is sent ““upstairs,” together with the record, the brief in support
of the appesl, and a memorandum of the Bureau answering the appel-
lant’s brief. The case usually goes first to one of the Solicitor’s assist-
ants, who invariably reviews the record with considerable care. He
makes his report to the Solicitor, who likewise reads the record in all
cases and usually confers at some length with his assistant. The case
then ﬁoes to an assistant of the Assistant Secretary who also reads the
record, he says, to the same extent as he would if he had ‘the sole re-
sponsibility of deciding the case. At last the case finds its way to the
Assistant Secretary. This officer, who signs the decision, declares
that he looks at a part of the record in about 50 percent of the cases,
but that he never reads a whole record. Usually by the time the case
reaches him it has been so thoroughly considered that little of his at-
tention is required. Whenever the decision is of importance, how-
ever, he discusses it with his assistant and, if the problems involved are
sufficiently difficult, he may sometimes call in the Solicitor and even a
Bureau official for conference before the final decision is made. Of
course, the current practice raises the question whether the Assistant
Secretary’s failure to give his personal and independent consideration
to all cases constitutes a violation of the principle of the first Morgan
decision (298 U. S. 468). But, to one who approaches the matter
without preconception, it appears that, far from inadequately safe-
guarding the parties’ rights, the Department may be erring on tﬁe side
of excessive consideration of the questions in issue. If participation
by the officers of the Bureau in the decision on appeal is included, the
entire case is apparently considered by six individuals, all of whom
declare that they give as much consideration to it as they would give
if they had the sole responsibility of decision. Whether or not 1t is

7 A recent request for oral argument beforo the Becretary was rojected afte: )
Bolicitor. Bince that timo several such requests have heen summalruy denluél‘.cm.cIuI consideration by the
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necessary that the assistant of the Solicitor, the Solicitor himself, and
the assistant of the Assistant Secretary should all read the record in
every case is certainly at least subject to question.

Participation by the Bureau in the decision of appeals from the Bu-
reay.—The propriety of permitting the Bureau to review its own de-
cisions is doubtful, even in the minds of the Assistant Secretary and of
the officers of the Bureau who engage in this practice. In only one
case within the recollection of the present officials has the Bureau
recommended that its own decision be reversed, and in that case the
original decision was announced in ignorance of a controlling judicial
decision. This means, of course, that the Bureau always studies the
brief in support of the appeal in order to write a memorandum answer-
ing the arguments presented in the appellant’s brief. The officers of
the Department then have what amounts to briefs on both sides to
assist them in making their decision. The present Acting Secrstary
dislikes the participation by the Bureau in the review of its own cases,
but he believes that the decision of the Department should be sub-
mitted to the Bureau for its approval before the decision is issued to
the parties.? o . )

Delay in reaching decisions.—The primary object of all the legisla-
tion administered by the Bureau is to promote safety at sea; if the
Bureau’s goal is to be achieved, cases involving incompetency of officers
and seamen should be decided with dispatch. Furthermore, in the
discipline cases not involving incompetency the purpose of the admin-
istration will be better attained if decisions are prompt. The present
system is hardly in keeping with these objectives. The boards are
above reproach in this respect, as the investigation and the frial are al-
most invariably held within a few days after the casualty occurs or
immediately after a complaint is made, and the reports of the boards
are made with reasonable promptness, although a little more time
may be required by reason of a plurslity of members of the boards
than might be necessary if single magistrates or examiners were to
preside at the hearings. The cumbersomeness of the present system
results from the fact that all decisions must be made in Washington.
1t is not easy for the Bureau to keep abreast of its docket, and fre-
quently the simplest of cases wait many months for decision. Exami-
nation of a half dozen cases involving pleas of guilty, selected from
the Bureau’s files at random, disclosed that the average time consumed
between the initiation of the proceedings and the Director’s decision
was about 8 months. In the Lee case, for example, & steward was
charged with being intoxicated and disorderly in a dining room on
August 15, 1938. He pleaded guilty before the board, the entire
record filling only one page. The director’s decision suspending his
certificate for 5 days was handed down March 14, 1939, 7 months
after the proceeding began. The Boe case involved a plea of guilty
to the charge of being drunk and insulting. The defendant’s onl
testimony was that he remembered nothing that had happened.
The proceeding began February 1, 1939, and the Director’s decision
to suspend for 15 days was handed down June 14, 1939. In the
LaRoche case a night saloon watchman pleaded guilty to the charge
of being intoxicated and unable to attend to his duties. The pro-
ceeding began in September 1938, and a 15-day suspension was

1 Phe Solieltor of the Department is now planning to add a man to his staff in order that the Bureau’s
participation ln review of its own decisions may be discontinued. :
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decided upon in June 1939, The Hennessey case, involving an intoxi-
cated waiter who pleaded guilty, required from September 1938,
until June 1939, before the Director suspended the certificate for
15 days. In the Staniszewski case, the defendant had already served
1 year in prison for perjury and he pleaded guilty to the charge of
fagifying in obtaining his seaman’s certificate. The trial was held in
January of 1939 and the decision was not made until August. Wilkin-
son admitted in July 1938, that he was guilty of the charge of using
offensive language and the Director decided in April 1939, to suspend
his license for 10 days. Cases involving petty offenses of this kind
make up a large portion of the adjudications, although pleas of not
guilty predominate. The delay is, of course, not necessarily inherent
in the system of requiring all decisions to emanate from Washington,
but certainly the record of the time consumed for decisions involving
suspensions of 5, 10, or 15 days is exceedingly impressive. An
obvious alternative for handling such cases would be to permit a
magistrate in the field to decide all such cases with finslity, subject
to review by higher administrative authority on appesal.

Sanctions.—The only sanction provided by statute for punishing
offenses of officers and seamen is the suspension or revocation of
licenses and certificates. - Undoubtedly this sanction is the proper
one for cases involving incompetency. Certainly the objective of
promoting safety at sea clearly requires that whenever an officer or
seaman is found incompetent to perform his duties, his license or
certificate should be forthwith revoked or suspended until such time
as he measures up to the specified requirements. This is true in most
cases involving officers. Most of the cases involving misconduct of
seamen, however, have nothing whatsoever to do with competency in
the narrower sense, but concern such offenses as intoxication, as-
saults, altercations, insults to passengers, and use of offensive lan-
guage. If a steward gets drunk in the dining room and insults a
passenger, the offense has only a very indirect bearing upon sefety,
and may have no relation at all to the question of competency. If
most seamen drink when they reach port, and if the frequent conse-
quence is improper or disorderly conduct, should the men be deprived
of their right to work in order that they may be properly disciplined,
or would some other sanction be more appropriate? If a certificate is
suspended for 10 days, the result may well be that the seaman fwill
miss an entire voyage of his ship. It scems at least questionable
whether Congress deliberately intended that in these petty discipline
cases the offending seamen should be deprived of their rigﬁt to work.
The purpose of conferring the power of revocation or suspension of
licenses or certificates upon the Bureau was to permit the Bureau to
weed out the incompetents. The main thought back of the statute
was t0 permit the “A”, “B”, and “C’’ Boards to investigate casualties
in order to prevent their reoccurrence and it is only an incidental
clause of the statute which permits imposition of penalties for mis-
conduct unrelated to casualties or to safety. One wonders whether
in order to enforce discipline the statute should not provide an addi-
tional and sometimes more appropriate sanction, namely, the imposi-
tion of fines, to be used as an alternative to the suspension of licenses
and certificates. ‘ - :

A difficulty of some importance arises out of the exercise in Wash-
ington of the power to suspend licenses and certificates. When the
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director -decides to suspend, he sends a letter to- local inspectors
instructing them to take up the license or certificate at once. He has
no knowledge of the schedule of the convicted offender, and he does.
not know whether the sentence that he is imposing will turn out to be
a severe one or & light one. For example, when the ship happens to
be in port for 11 days, a 10-day suspension is almost meaningless.
If, on the other hand, the vessel happens to be in port for only 9 days
the sentence may be an un;xlﬁectedly heavy one because the un-
fortunate officer or seaman will miss the entire voyage.”? Both the
director in making original decisions and the Secretary in deciding cases
on appeal act utterly blindly with respect to the severeity of the
sentences they impose.® If the decision could be made by & magis-
trate in the port who would have knowledge of the vessel’s schedule
at the time of imposing sentence, this hit-or-miss method would be
alleviated. C . - .

A suggested revision of procedure for trial proceedings.—The fore-
going presentation of the Bureau’s methods of conducting trial pro-
ceeding reveals five major difficulties: (1) The assistant inspectors who
serve on “C’’ Boards are primarily qualified as inspectors of hulls
and boilers and are not necessarily .equipped to: participate in the
process of - adjudication; the supervising -inspectors and principal
traveling inspectors who serve on “B" Boards, although appreciably
more capable than the assistant inspectors, are likewise untrained in
the art of adjudication; (2) the combination of functions of investi-
gator-advocate, and adjudicator in the person of a single individual
gives rise to & probably justified dissatisfaction among the parties
and their counsel; (3) inco}xln;lpetents are allowed to continue to sail
the seas for many months while their cases are pending in Washington,
and discipline suffers from the long delays occesioned by the necessity
under the present practice of taking every case to the Washington
office of the Bureau; (4) despite the apparent absence of any sub-
stantial harm in the present practice, the doctrinal requirement of the
first Morgan case may not be satisfied by the prevailing procedure,
since, although the statutory power of decision is vested in the Direc-
tor, the Director does not personally review or consider every case
which he purportedly decides; and (5) when sentences of suspension
are imposed, no one knows in advance whether the sentence will
happen to be heavy or light, as the sentencing officials act without
knowledze whether or not the perticular suspension will ceuse the
convicted offender to miss an entire voyage of his vessel. ‘

These five difficulties in combination suggest the possibility of
decentralizing adjudicating power, for all of these difficulties yield to
the solvent of decentralization. D L
. A single magistrate in each principal port could be given authority
to decide each case as soon as the ship comes in, his decision to be
final unless an aggrieved party chooses to take an appeal to the
Secretary of Commerce (or his delegate). Present- deficiencies in
quelifications of Board members would be remedied if the magistrate
were a person who combined an ability to understand maritime ex-
perience with some knowledge of legel forms and of customary prac-

Iy transitory. Untll very recently, few wonld stay long on one vessel .
H:v?&?;?f’ ?51{’J§f$‘” fﬁé“iﬁn'ﬁ"fﬁr%?l?ﬁmume ommission, soms lines have now insugurated a system of

blo effects in producing a greater contlnulty of servics.
“'?a“é’&ﬁ,’.',‘f bonus” which Las had sererte Plong after tho final decislon 1{ rendered.  Tocal

me offective unti
" boards are L‘i’é‘i,‘:,;‘i“e’o"f;’i?ﬁpdfﬁ ga%ﬁtl%ec?to or license, and they must wait to do so uatil the convicted person
comes to port.

’
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tices in the adjudication of cases. The office could be made one of
dignity and could be set up in such a fashion as to attract a high
calibre of personnel. If this objective were achieved, the quality of
the decisions, it may confidently be expected, would be much superior
to the reports now made by inspectors.

Present objections to combination of several variegated and pos-
sibly inharmonious functions in the same individuals would be met
by relieving the magistrate of the necessity of acting as inwestigator
or advocate, thus permitting him to devote his entire effort to the
relatively passive role of adjudication. In most cases, as at present,
an assistant inspector would first develop the facts by investigation
and would then present the evidence tending to show guilt of accused
persons; in the more important or more iatricate caeses, a second
individual might be supplied by the Bureau for the latter task.

Perhaps paramount among the many improvements that would
result would be the promptness of decision which would be possible
if it were no longer necessary to send each cases to the Bureau in
Washington. Those who are incompetent would no longer be allowed
to endanger life and property at sea while their cases are in the files
of the Bureau awaiting decision, and the effects upon discipline of a
much more speedy justice might be marked. Doubts concerning the
theoretical legality of present adjudicatory methods would be resolved
if decisions were to be made at the ports by officers designated for
that purpose, for in that event the one who heard would very definitely
be the one who decided. ‘

The present practice of blind sentencing would no longer prevail,
as the magistrate in deciding the case in the port would then and
there know the schedule of the particular vessel and could easily
take into account that schedule in determining the duration of the
suspension. Thus, all five of the present major difficulties would be
completely eliminated.

As against the advantages of the proposed system of magistrates
in the ports, what disadvantages may be suggested?

Centralized administration promises uniformity; decentralized ad-
ministration might result in diversity, for different magistrates might
hold widely variant philosophies of punishment. In the type of
cases here involved, however, strict uniformity is not essentlng. A
reasonable degree of consistency could easily be maintained through
the coordinating efforts of the Bureau in supervising the magistrates.
In cases involving doctrines of law, policy judgments, or complicated
factual situations the writing of argumentative opinions explaining
and justifying decisions seems appropriate, and these opinions might
well be exchanged with other magistrates. Appeals would still be
taken to a bigher administrative authority, and 1f adequate opinions
in support of the decisions on appeal were made available to the
magistrates, these authoritative documents would have a unifying
effect. Furthermore, recommendations growing out of investiga-
tion proceedings would still be acted upon in Washington; the magis-
trates would have final authority (subject to appeal) to determine
only questions of guilt or innocence.

One suggested objection to the proposed plan is the asserted unde-
sirability of the diffusion of responsibility. = At the present time the
Director and the Secretary of Commerce have the responsibility of
administering the safety-at-sea laws. If another Morro Castle disaster |



ADMINISTRATIVE PROCEDURE IN GOVERNMENT AGEN CIES 23

occurs and someone is at fault, the responsibility may immediately
be placed upon these officers. They cannot shift the blame to semi-
independent magistrates in the field who might have failed to be
sufficiently exacting in their requirements. This objection undoubt-
edly has in it a small measure of merit, but it hardly seems sufficient
to overcome .the clear advantages of the proposed plan. The magis-
trates would still be subject to the Bureau’s authority and the respon-
sibility would continue to be that of the Bureau’s key officers. The
power of the Director under any system must to some extent be
delegated, and the amount of the delegation under the proposed plan
would not greatly exceed that of the present system. Practical
differences from the standpoint of diffusion.of responsibility would in
the final analysis probably be very slight. And in any event it is not
proposed to transfer the present controls over design, construction,
equipment, and inspection of vessels, but only the disciplinary pro-
ceedings against the officers and crews who man them R

Some opinion has been expressed that the vesting of power in
individual magistrates in the ports might be undesirable on account
of the possibility that local magistrates might be easily susceptible to
corruption of various kinds. Poss1btlg 1t 1s true that local magistrates
can be more easily ‘‘reached”’ than ofhcers in Washmgtoq, and perhaps
this factor is one that should be taken into account. It is further said
that one of the advantages of the present system lies in the fact that
since all decisions must emanate from Washington, bargaining by the
Boards in consideration for pleas of guilty is impossible, and no shady
practices may grow up as a result of power to settle the cases without
formal proceeﬁings. A decentralization of authority might very
possibly give rise to a tendency toward informal settlement, but this
very fact might prove to be one of the major gains achieved through
the proposed system. Any undesirable consequences from the in-
formal settlement of cases would spring not from the system but from
abuses of the system, and it can hardly be assumed s an original
proposition that the magistrates would abuse their power. At all
events, if practices in connection with the settlement of cases should
become- unsatisfactory, the power of settlement could always be
readily denied to the magistrates. : -

Many of the details of the proposed system would call for careful
planning. No close study of such details has been made. A super-
ficial consideration of the probable expense of operating the proposed
system indicates that it is]])ikely to be less expensive than the present
arrangement. Three assistant inspectors, with average salaries of
$3,200, take a total from the Bureau’s budget of nearly $10,000, and
the combined salaries of members of “B”’ Boards total much more
than this. Much time of the Bureau’s Washington oﬁicers’would be
saved. It seems likely that, without inereasing the Bureau’s budget,
well-qualified magistrates could be obteined to consider cases in which
assistant inspectors had presented evidence developed by their earlier
investigations. Probably three magistrates would be required for the

Y nd llcenses was vested in tho boards of local Inspecetors. Broadly
B - iglor t&m” ‘hcﬂ,fﬁ,‘;ﬁiﬁd’iﬁgﬁéﬁgﬁp‘fem limited to incompotency and did rot extend to acts of mere
mp{«;n %R' t. ° '%‘.'," amondment of 1935 was aotuated in part by tho desire to. centrallze responsibility and
n cmi l;m o ugract!on with a system which permitted tho same Inspeetors who had issued lieonses to
1 la;-d s1’ rssad by the Inspeators to be competent to determine later whether or not those same individs
s e o D R onod for Incompetency. Tho propased plan to establish magistrates in the ‘,’,""’
would %e:;s%se a retorn to the system In operation before 1635, although Its decentralization featuro might in

somo respects be consldered somowhat comparable.



94  ADMINISTRATIVE PROCEDURE IN GOVERNMENT AGENCIES

port of New York to take the place of the boards which now try cases;
perhaps two would be needed for San Francisco, and one each for
such ports as Boston and New Orleans. It seems feasible to group
some other ports together and make the magistrate for a group of
ports peripatetic. The magistrates should not completely replace the
“p” “B7 and “C” Boards. Major casualties certainly should still
be investigated by “A”’ Boards, which are apparently very well quali-
fied for their tasks and perform their duties with the utmost of effi-
ciency and dispatch. Perhaps the “B” Boards also should continue
to exercise their duties of investigating casualties and making recom-
mendations. The magistrate’s jurisdiction might well be limited to
the business now conducted in frial proceedings and not be extended
to what is now bandled in the investigation proceedings. '

The present statute prescribes that a “C” Board shall consist -of
“representatives of the Bureau of Marine Inspection and Navigation
designated by the Director thereof.” A plurality of members is ap-
parently contemplated, and an amendment would be necessary to
confer authority upon a single magistrate. A statutory amendment
would also be necessary to relieve the Director of the duty of consid-
ering all cases, since the statute now provides that the record and
the findings and recommendations of the board shall be forwarded to
the Director, who shall suspend or revoke the license or certificate of
the officer or seaman. : .

REMISSION OR MITIGATION OF FINES, PENALTIES, AND FORFEITURES

For violations of various provisions of the navigation laws and reg-
ulations issued thereunder, the statutes provide in many instances for
the imposition of fines, penalties, and forfeitures. The statute confers
upon the Secretary of Commerce the power to—
remit or mitigate any fine, penalty, or forfeiture provided for in laws relating to
vessels, or discontinue any progecution to recover penalties or relating to forfei-

tures denounced in guch law, excepting the penalty of imprisonment, or of removal
from office, upon such terms as he, in his discretion, shall deem proper. * * #*

For the fiscal year 1939, 1,140 steamship navigation fine cases were
opened, covering 2,297 violations, with the assessment of $493,235
in aggregate penalties. These penalties were mitigated to $75,621,%
of which $17,006 had been collected July 1,1939. In addition to those
penalties, 11,522 violations of the motorboat laws were reported, for
which $10,038 were collected during the fiscal year. In the typical
month of ﬁuly 1939, 341 violations of motorboat laws were reported
involving maximum penalties assessed in the amount of $68,260,
which aggregate amount was mitigated to $1,201, and 11 cases in-
volving maximum penalties of $570 were held for further investigation.
In Augus$ 1939 maximum motorboat penalties assessed in the amount
of approximately $59,000 were mitigated to $1,040 and 16 cases
involving meximum penalties of $3,170 were held for further investi-
gation. In September 1939 maximum penalties of $52,500 were
mitigated to $910, and 20 cases involving maximum penalties of
$2,200 were held for further investigation.

% Ope ?‘f the chief complaints of the Natlonal Mar{time Unlon agninst the Burcau {3 what the Union
S entiouataly With shlo-ow 0F viclatorer—avon. aitar thag ha hess: fond eoen d o joticnlly, a0

reply to such assertions, the Bureau’s officers polnt out that It was not the Intent gress -
ma:g penaltles should be imposed in a1l cases. of Con that maxl
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The annual report of the Secretary of Commerce for the fiscal year
1938 declares: “While the fines reported run into large figures, the
attitude of the Department has been directed to a continuing and
progressive education of the operators to equip and operate with due
regard to safety, and in considering mitigation and remission of
penalties, a liberal attitude in this respect has been taken.” Since
the maximum penalties that may be assessed under the various statutes
so clearly exceed the amounts to which penalties are usually mitigated,
the power to remit or mitigate is In.practice one of enormous
consequence. — iy S \ ‘

.Representative of the offenses for which fines, penalties and for-
feitures may be imposed are the following: A $100 penalty for em-
ploying an uncertified seaman; a fine of $500- to $5,000 against an
owner, and $50 to $500 against a master, for failure to carry life-
saving equipment specified in the statute; a fine of $500 against. a
master or owner, one-half to go to the informer, for noncompliance
with certain inspection requirements, the master and owner to be
liable to passengers for resulting damages; a fine of $1,000 for failure
to keep a watchman as prescribed by statute; a fine of $50 imposed
against a master for his failure to make entries in discharge books;
a forfeiture of the amount of fp:alsasa,gen money and a fine of $10 for each
passenger carried in excess of the prescribed number; a fine of $2,000
and 10 months’ imprisonment for unlawfully shipping dangerous
articles, one-half of the fine to go to the informer, and the articles
shipped to be liable to forfeiture; a fine of $100 for failure to comply
with certain motorboat requirements.® . . o

Original imposition of penalties, fines, and forfeitures.—The Bureau
maintains three navigation ships and numerous small motorboats
for the use of its enforcement officers, who do_detective work in dis-
covering violations of the navigation laws. In addition, the Coast
Guard, the shipping commissioners, the local inspectors, and the
collectors of customs serve as enforcement officers of the Bureau.
When an enforcement officer thinks he has discovered a violation, he
malkes a report to that effect to the Bureau in Washington. Members
of the Bureau’s staff who review thesereports often find that no statute
has been violated and the case is terminated. Sometimes they find
that the wrong statute has been cited and a correction is necessary.
If they reach tbe conclusion that prima facie evidence of a violation
exists & notice to that effect is sent_to the collector of customs who
has jurisdiction of the offense and the coliector sends to the alleged
offender a letter gssessing the maximum statutory penalty for the
offense. Whatever the circumstances may be, the maximum penalty
is nlwavs sssessed upon a showing of prima facie evidence of a viola~
tion. 'The letter of the collector, however, encloses a form on which
the alleged offender may make application to the Secretary of Com-
merce for remission or mitigation. In nearly all cases the accused

erson applies for a remission or mutigation, but he usually files a
Erief instead of using the form which is furn;shed. The form or the
brief is always required to be submitted under oath. The applica-
tion is delivered to the collector of customs, who considers it and
transmits it to the Bureau with a letter of comments and recommenda-

a $100 fine far fallure to carry & fire extinguisher on certaln motorboats spe-

» tuto preseribin
olﬂcalTr; pnxt-:v‘lldospthat the fine may ot be remitted or mitigated
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tions, which, it is only accurate to add, seem to be little relied upon
by the Bureau. L

In only about 10 percent of the applications does the alleged offender
deny the offense. ost applications consist in admission of the vio-
lation with statements of mitigating circumstances and pleas for
Ieniency. L. L

Action upon petitions for remission or mitigation.—In the Bureau
the applications are divided into two categories. One section con-
siders motorboat cases, and another section all other cases. The
disposition of each case is determined on the basis of the original
informatiop sent in by the enforcement officer and the facts stated
in the application for remission or mitigation. If the enforcement
officer and the applicant do not tell the same story, the Bureau must
decide which statement is true and if differences are not readily recon-
ciled by correspondence, naturally will usually give more credit to
the field officer’s veracity. No hearing is ever held—the theoretical
justification for this lack being the necessity that the matter be tried
de novo in a Federal court if the alleged offender persists in denying
liability—and no effort is ever made to conduect a separate investiga-
tion, although records of the Buresu and information on file with the
shipping commissioners are frequently utilized. Members of the
staff prepare a letter addressed to the collector of customs disposing
of the case. These letters are reviewed by the Assistant Director,
who makes such changes as he sees fit and passes them on to the
Director. The Director seldom makes substantive alterations, but
usually edits the language. The letters are then sent ‘‘upstairs”
where an assistant of the Assistant Secretary “reviews” them. He
sometimes suggests that the amount of the penalty be reduced, but
has seldom increased it in recent times. The letters then go to the
Assistant Secretary for signature; he gives independent consideration
to them only when important or novel questions are presented.
About one case in ten is referred to the Solicitor of the Department to
pass upon legal questions.

Although no formal hearing is ever conducted, the parties and their
counsel come into the offices of the Bureau on many occasions. They
often ask for an opportunity to be heard, and it is accorded them in the
form of informal conference and negotiation with the officers of the
Burean. They usually come first to the office of the Assistant
Secretary, who refers them to the Assistant Director of the Bureau.
The administrators usually make known to the alleged offenders
that they are willing to consider offers in compromise, and one of the
Bureau’s officers estimates that about one-sixth of the cases are com-
gromised in the Bureau in the first instance, If the Bureau’s officers

elieve, for example, that a fine should be mitigated to $1,000, they
will usually accept an offer of $500 in compromise in order to save
time and expense which would be necessary for enforcing collection if
no compromise were effected. Recommendations of the Assistant
Director for compromise are almost invariably approved by the
Assistant Secretary.

No standards are prescribed by statute to guide administrative
discretion In remitting or mitigating. The power is one which
because of its very nature is likely to be exercised with some degree
of arbitrariness. An offender whois willing to recognize that he has
violated the navigation laws and that he deserves punishment will
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‘pay o large penalty. One who is content to submit a written applica-
-tion for mitigation or remission is likely to pay a much larger fine
than the individual or corporation which sends a representative to
Washington to address argument to the officials. It is undeniable
that pressures substantially affect the ultimate conclusion. Particu-
darly 1s it true that an offer to compromise will frequently reduce the
final amount of the penalty to a figzure much lower than the amount
-which would otherwise be assessed.” o
Collection of mitigated amounis.—If a compromise is not reached,
“the letter prepared by the Bureau and signed by the Assistant Secre-
tary is sent to the collector of customs with the instructions to collect
the mitigated amount of the fine. The collector informs the violator
of the amount which is owing and attempts to collect it. If after
a reasonable time he does not succeed in collecting, he may choose
between the alternatives of forgetting the matter or turning it over
t0 a Federal district attorney for an action in .the Federal district
.court. The district attorney can sometimes collect without filing an
_‘action, simply through threatening to institute proceedings.”® How-
_ever, in many cases the ponderous machinery of the judicial process
must be invoked if the fines are to be collected. Some of the statutes
.specify that the vessel shall be liable and others are silent on this point;
the district attorney sometimes has a choice between a libel of the
.vessel and an action in debt in persopam, - . - L
- Cumbersomeness of the judicial process and resulling difficulties.—
‘Many of the mitigated amounts are very small, the great preponder-
-ance being under $100. In motorboat cases the mitigated penalties
are frequently $5, $10, or $15. To require the time of district attor-
neys and Federal judges to be spent in dealing witb- such ceses seems
wholly unfortunate. And by reason of the very dignity of these
«officers and the triviality of the amounts involved, the enlorcement
machinery fals in its purpose. District attorneys ve naturally
‘are uninterested in the collection of small penalties and frequently
fail to file proceedings. As a result operators of vessels learn that
‘they may violate n&gigation laws. practically with impunity, and
‘safety may be imperiled. L. ‘ ;
K Ai"l%toy oneyknowsf) what proportion of the mitigated amounts is ulti-
‘mately collected. Figures compiled for the fiscal year 1939 indicate
-that, npart from.the motorboat penalties, less than one-fourth of the
‘Initigated. amounts assessed during the year had. been collected by
July 1, 1939, and perhaps even a smaller proportion of the motorboat
penalties was. collected. = What proportion of the remaining three-
Jourths will ever be collected no one seems able even to estimate, and
the figures for past years could be found only by having a compilation
made through an examination of the files of each case. - About 1,500
navigation fine cases are NOW in the hands of the Federal District
-Attorney for the eastern District of New York; a few months ago the
‘Collector of Customs sent to him in.one batch 631 such cases. A
.recent report by the Director of the Burea‘,}l to the Assistant Secretary
e amounts not -collected “would seem to indicate an

declares that th co) ( m t
obvious break-down in the administrative system with respect to the
‘ ficlently strong, not 8 single fine imposed upna
-0\:';.1g:rltrl%o%cgggﬁgnp;ﬁ?ﬁ‘;ofgg:s ?;ﬂg:ﬁ?il{:bv:;s‘gﬁisggted. T{lc fnes have not yet, however, been pald.

1 District attornoys sometimes enter ot
*submitted to the Bureau for approval. o

.court has been oatered.

mpromise agreements, but such agreements are alwavs first
g e1(;0\«1'1;1- to mitigate or remlt continues oven after judgment of &



28 ADMINISTRATIVE PROCEDURE IN GOVERNMENT AGENCIES

-collection of penalties which have been assessed, and I am of the
opinion that steps should be taken immediately to correct this situa-
tion.”. Two recommendations made in the Director’s report have
recently been adopted: First, a recommendation that a member of
the Bureau’s staff be sent into the field to give district attorneys
encouragement in enforcing collections. Second, & recommendation
that mitigations should be made conditional upon prompt payment.
Until very recently, mitigations have been unconditional. 'Fhe ues-
‘tion is as yet unsettled whether a district attorney may successfully
‘sue for & maximum penalty that the Department has mitigated.
This question should be settled by & case now pending; a $27,000
penalty was mitigated to $1,000, and upon the respondent’s continued
failure to pay the reduced sum, action is being brought for the entire
$27,000.

A suggested plan for administrative enforcement of penalties.—Al-
though the Director’s report calls the situation a ‘“break-down in the
administrative system,” it seems rather to be a break-down in the
judicial process of the Federal district courts, which are not equipped
to handle large volumes of cases involving small amounts. The possi-
bility is at once suggested that the power of enforcement ought
prolperly to be reposed in hands other than those which now so unwill-
ingly hold it. .

One possibility would be simply to confer upon the Bureau the
power of enforcement of its orders imposing penalties. In the case
‘of ocean-going vessels clearance could be denied until the penalty was
paid or bond posted, the violator being given an opportunity to bring
‘his action to recover the amount pa,ig. or to release the bond. This
of course could not be applied to small vessels that operate on inland
waterways, because clearance is not granted for them. It might be
possible to seize little vessels until fines are paid or bonds posted ot to
‘permit the administrative levy of execution upon other property of
vessel owners. All such possibilities - of direct administrative enforce-
ment are deficient, however, because of the looseness of the present
practices of imposing penalties. These present practices may be
Justified on the ground that under the existing system no penalty may
be enforced without a de novo judicial determination in the district
court. But if administratively assessed penalties were to be made
enforcible by direct action, those who may be affected should be
safeguarded by insistence upon an opportunity for hearing before
the penalties become collectible. : = ‘

If magistrates in the ports are established to conduct trial proceed-
ings now handled by the marine casualty investigation boards, these
magistrates would be eminently qualified to perform the functions now
exercised by the district courts. The present administration of penalty
cases could remain substant,ia,llz as it is except that the power of the
courts would be transferred to'the newly established magistrates. The
magistrates would conduct hearings and determine de novo whether
or not offenses have been committed and fix the amount of the penal-
ties, In order to assure uniformity in the amount of penalties, the
Bureau should have the power, on its own motion and upon the record
made before the magistrate, to review and to modify the magistrate’s
decision. This supervisory and revisory examination of the magis-
trates’ decisions should and could be completed with marked expedi-
tion. The final decision of the Department should then be communi-
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cated immediately to the respondent, who should be entitled to appeal
within a fixed period to an appropriate Federal district court. In order
to resolve any doubts concerning the constitutionality of the proposed
procedure, the review by the court might in actuality take the form
of a trial de novo.® Even with so amply extended a scope of review,
the stresses of the present system would be relieved, for only excep-
tional cases would go to court. The desideratum is not to relieve the
administration entirely from control by courts, but it is to establish a
method of administrative enforcement so that such cases as reach the
courts will be instituted by the alleged violator in seeking relief from
allegedly wrongful administrative action instead of by the Bureau in
an effort to collect innumerable petty fines in essentially routine cases.
If the respondent chooses not to seek judicial review, the decision of
the magistrate, as confirmed or modified by the Department, should
become the final judgment in the case, enforcible without further
proceedings. o
To transfer the power of the district court to the newly created
magistrate would be simple and apparently feasible from a practical
standpoint. If the collectors of customs were permitted to institute
proceedings before the magistrates, certainly occasion would not arise
for 1,500 cases to accumulate in one tribunal. No reason is apparent
why the cases could not be hand}ed with the greatest of dispatch.
Not only might such fines as are imposed be more readily collected,
but operators would become aware of the efficient enforeement and the
olicy of the statutes to promote safety at sea would be fux:thered.
he proposed plan is not objectionable on the score of vesting too
much power in the magistrates, for most of the cases involve small
amounts, decisions would be made only after full hearing, the magis-
trates would be subject to some administrative control, and oppor-
tunity for complete judicial review could be accorded.

RULE MAKING

Regulations issued by the Bureau are exceedingly voluminous.
Some of the more comprehensive sets of regulations are those with
respect to load lines, which fill & printed pamphlet of some 140 pages;
those with respect to measurement of vessels, of about the same volume;
those concerning ocean and coastwise navigation, nearly 300 pages;
those governing tank vessels, 127 pages; and what is known as the
fifty-first supplement to General Rules and Regulations, 183 pages.

A new set of ocean and coastwise regulations approximating 1,000
mimeographed pages has been prepared and is now awaiting promul-
gation. As soon as the ocean and coastwise regulations are adopted,
the Bureau contemplates the preparation of another such comprehen-
sive set to govern the Great Lakes; a third to govern bays, lakes, and
sounds; and a fourth to control river navigation. '

Each set of regulations contains provisions of all kinds, some
dealing with procedure, some Wwith substance, some with highly
techniea] matter, and others with basic questions of policy. No

attempt is made to segregate the various types of questions dealt

mstance that money penalties bave traditlonally been im

b “csucltlsdnu?lﬂﬁilfglf F;I%-;:{aﬂtgel;;‘cgo regarded a3 & "'judicial function’’ which eculd not validly be

try:;ngfur ;isr? an ndininistrative agency. But cf. Iiting v. North German Lioyd (237 U. 8. 324 (1932)); Lioyd

.Saban‘é;r??od‘:m v, Eiting (237 U, g 324 ( 1932);‘. T'he doubts, however insubstantial they might he, would,
1t 13 thought, be dissipated by the procedure here suggested.
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with by the regulations, which are planned to treat comprehensively
the whole subject matter to which they pertain. For example, the
proposed ocean and coastwise regulations deal with construction of
vessels, subdivision and stability, fire control, engineering, life-saving
equipment, special appliences, ship personnel, and inspection and
operation. They range all the way from specifications concerning
the ingredients of rivet steel to be used in certain parts of certain
vessels to. the requirements that license blanks shall be filled out by
inspectors with pen and black ink. Because each provision of the
regulations interlocks with the others, there is no disposition to vary,
in respect of the different sorts of rules, the procedure preceding their
formulation and promulgation.

Orgin of regulations,—New regulations find their inception to a
very large extent in casualties. The purpose of the marine casualty
investigating boards, as has been noted previously, is primarily to
investigate casualties in order to determine their causes and to dis-
cover what new regulations, if any, will prevent their recurrence.
The revision of the ocean and coastwise regulations now in process of
preparation has its inception to a great extent in the agitation which
followed the Morro Castle and Mohawk disasters of 1934; it is based
in large measure upon a report of & Senate technical committee which
was appointed soon after the occurrence of those disasters. A con-
-siderable portion of new regulations probably originates in the obser-
vations and recommendations of individual supervising inspectors,
who of course are constantly advised by the local and assistant
inspectors. The whole tendency is continually to stiffen the various
safety requirements. The greatest progress is made not in requiring
the improvement of the construction and equipment of old vessels,
but in ra,lsm%' the requirements for the construction and equipment
of new vessels.. The raising of standards therefore depends in large
' measure ulpon technological developments. Although inventors are

seldom helpful, manufacturers of new equipment give considerable
impetus to the Bureau’s prescription of improved methods, materials,
and designs. e ' ' ’

Personnel engaged in preparation and issuance of regulations.—The
‘bulk of the rule-making power is vested by statute not in the Bureau,
not in the Director, not in the Secretary of Commerce, but in the
Board of Supervising Inspectors, which is made up of the seven super-
vising inspectors who preside over the seven districts and direct the
work of the local inspectors.® The statute provides that they shall
come to Washington for an annual meeting in January and at such
other times as the Secretary of Commerce shall prescribe. The statute
also provides for an executive committee of the Board of Supervising
Inspectors, which is composed of the Director of the Bureau and any
two supervising inspectors. This committee is given power “to alter,
amend, add to, or repeal any of the rules and regulations” promulgated
‘by~the Board of Supervising Inspectors. The executive committee
customarily meets two or three times during the year.

-~ ‘The main thought and action of the supervising inspectors are
devoted to theiriwork in the field and of necessity they can give only
incidental attention to the huge tasks of promulgafing regulations
which will keep abreast of the times. They are men who are qualified

- $0 gome rule-making power is vested by statute in the Sceretary of Co .
tions, rules of procedure, snd some scatiered powers of re]ativaﬁimpo:{]nrgg?e’ including load lne regula
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to inspect ships and to direct the activities of the local inspectors, but
they have no special skill in the drafting of comprehensive regulations.
It would be utterly impossible, for example, for the supervising in-
spectors to undertake to prepare the set of ocean and coastwise regula-
tions scheduled to be passed upon at their meeting of January 1940.%

From the time the Board of Supervising Inspectors was established
in 1852 until very recent years, however, most of the drafting of new
regulations was done by the supervising inspectors themselves. Since
1935 the tendency has been very sharply in the direction of delegation
of the actual draftsmanship to others in the Burean. The annual
meeting of 1935 following the Morro Castle and Mohawk disasters
lasted for 2! months. At that meeting the volume of business was
altogether too much for the board to handle without substantial assist-
ance from the Bureau. At the instance of individual supervising
inspectors many of the employees of the Bureau would draft proposed
regulations for submission to the board, and for the first time the
Board of Supervising Inspectors realized that its own personnel was
not adequate to cope with the large tasks it was required to perform.
Since that time the board has relied more and more upon the Bureau’s
staff for the preparation of proposed regulations. The great burden
of the work of preparing the proposed set of ocean and coastwise
regulations was borne by two principal traveling inspectors, one of
whom has been working on the project for more than 2 years.

At the last four annual meetings of the Board of Supervising In-
spectors very few regulations have been adopted that were not on
the agenda prepared in advance by the Bureau. Many new ideas
came to light at the meeting of the board, but for the most part their
consideration was postponed until they could be adequately studied
in the Bureau.® . X ‘

Many are of the opinion that the rule-making power should be
transferred to the Director or to the Secretary of Commerce, because
they believe that the Board of Supervisiig Inspectors is archaic and
that it impairs efficient administration. Undoubtedly the supervising
inspectors by reason of their work in the field are peculiarly qualified
as practical men to determine whether or not proposed regulations
will be workable, but others may be in a better position to keep
abreast of new technical developments. No one would question that
the judgment of the supervising inspectors is probably highly useful
in determining what regulations ought to be promulgated; but whether
the power to promulgate regulations should be vested in them is quite
another question. Certain of the Bureau’s officers are emphatically of
the opinion that the Board of Supervising Inspectors should continue

regulations, their principal reasons being

to exercise the power to issue It \ : i
that the present system constitutes a protection against the exertion
of undue pressures by those who have important interests at stake.

They believe that if the ultimate power were vested in the Director
or the Secretary, its exercise would be more rclandlly susceptible to
extraneous pressures. One of the Bureau’s officers suggests that a
possible remedy for some of the present seeming inadequacies of the
Board as now constituted might be to increase the number of super-
th B e Inspastors will e eire ada a1 (oF Study wd Sommment. and wit
not act on the repttltlons until March or April. tho Diector. A former dircetor madt Somo FeCotie

dominstion b r
m:\'ngrl.’ﬂo‘i"a"i‘-ihfﬁhmﬁfé’ (rlt'\roc":gcd rtl;g'nzhe board and tfm present director's pollcy is to aveid any attempt to

force his individual iddas on the board.
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vising inspectors so that three or more could spend full time in Wash-
ington, with a possible arrangement permitting the Washington
positions to rotate among all the supervisors. -

The various statutes conferring the rule-making power upon the
Board of Supervising Inspectors require the approval by the Secretary
of Commerce -before any regulations may become effective. In
practice this power of the Secretary amounts only to a submission of
regulations adopted by the Board to the Solicitor of the Department
for his approval of their legality. The approval by the Secretary or
the Assistant Secretary is usuaily perfunctory. .

Tssuance of tentative regulations.—Before 1936 proposed regulations
were not issued to the industry in advance of their promulgation.
In that year a statute conferring upon the Board of Supervising
Inspectors the power to issue rules and regulations with respect to
tanker vessels specifically required that proposed rules and regulations
should be issued and hearings held thereon before they could become
effective. This procedure was followed with such success that since
that time the Bureau has made a conscious effort to make available to
the industry proposed regulations in advance of their adoption. Since
1936 very few regulations or amendments to regulations have been
issued without prior submission to the industry.® The Bureau has
Il,\)la,nned to submit copies of proposed amendments to the industry by

ecember 1 preceding each January meeting, but so far amendments
to regulations have not been submitted until late December. At the
1939 meeting no new regulations or amendments were adopted which
had not been previously submitted, and preceding each of the three
executive committee meetings during 1939 proposed changes in
regulations were submitted in every instance.

Copies of proposed regulations are sent to all associations of ship-
builders and shipowners, such as the National Council of American
Shipbuilders, the American Merchant Marine Institute, the Pacific
Steamship Owners Association, and the Lake Carriers Association.®
In addition they have been sent to labor unions, to the Maritime
Commission, to the Navy Department, and to the Coast Guard. Others
have been sent to associations and corporations not engaged directly in
the maritime industry, such as, for example, the United %tutes Steel Co.,
the Westinghouse Co., the American Petroleum Institute, the Standard
Oil Co., and the General Electric Co. Copies have also been sent to
engineering professors in various universities, Much newspaper pub-
licity has accompanied the preparation of the proposed regulations
and notice has been élvqn in the Federal Register and in the Bureau’s
monthly bulletin. Copies of the proposed regulations are furnished
to anyone who makes request. One thousand copies of the proposed
ocean and coastwise regulations were mimeographed, of which about
800 had been sent out by November 1.

Accomnanying each set of provosed ocean and coastwise rezulations
are forms on which suggestions for changes may be made. Each form

# No distinction has been made In this regard between questions involving basic f anloty and
those which reat on scientific proposltions dlacoverablo through experlence nnsi lnbor;%?;?gga of e.ﬁ{, od
amount of wear which will requirereplacement of a cabls). The desirabllity of socaring the vlews os affoctod
{ntercsta Is more apparent In the former than In tho latter of question, But it is present In groater or
lesser degree, from the standpoint both of the Bureau and of the affected parties, throughout all the regus
latlons. Even those which are “sclentific’’ in character invalve polley chofees in determining whothor and
when they are to be promnlzawd{ for frequently thoy entafl substantlal expenditures for compliance. &
factor which must be weighed agalnst the advantages of tholr adoption, As to the pleayune regulations
which are sometimes submitted for comment, it (s probably easier to nirculate them than to disentangle
them from the mass of those which are of more serlous concern.

3 Most such sssoclations have their own weekly publicatlons, in which they reprint proposed regulations.
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provides blanks for the section number; the suggested rewording of
the specified section, with an underlining of all changes from the exist-
ing wording; reasons for the rewording; and the nams, address, and
persons represented by the individuals submitting the suggested
changes. The Bureau’s officers have estimated that some 10,000 of
these forms are likely to be returned to the Bureau. An elaborate
system for tabulating suggested changes has been worked out and the
expectation is that the Board of Supervising Inspectors will profit
greatly from the suggestions submitted. It is through these written
comments that the rule-makers are informed of the views of those
whom the rules may affect. Formal hearings, which are described
below, contribute little to the administrative understanding, in com-
parison with the rich cargo of information and opinion which comes
to the Bureau through the mails.®

Public hearings and prehearing consultation.—Although the Board
of Supervising Inspectors did not until 1936 hold special public hear-
ings on proposed regulations, its meetings, ever since they commenced
in 1852, have been open to the public, and anyone desiring to be heard
has been permitted to express himself to his heart’s content, as no
limitations have been imposed upon oral argument before the board.
Representatives of the industry have always attended meetings of
the boerd end, it is said, have occasionally made valuable suggestions.

At the 1939 meeting of the Board of Supervising Inspectors the
Director of the Bureau spoke as follows:

At this time I would like to say that I am sure that all of us bave for years
looked forward to the time when resolutions and other business affecting the
industry to be transacted at these meetings should be circularized to the in-
dustries in advance so that they might have an oli-_lportumty to know what we
are working at and have an opportunity to come here and present their views

at these hearings.

An announcement of Januarz 7, 1939, to owners and operators

of vessels subject to inspection by the Bureau, asserts the following:

a general policy, the procedure of advising the
inc'llt;}:taml? uifli?)‘fla:l a:s aigogrt-ggt;ica:ble g.:m_a.ll &w regulations which will affect the
inspection of their vessels. It is the intent of the Bureau, furthermore, to hold
& public hearing on all proposed regulations of extensive scope and character,
at which all interested parties will be heard.

But long before the proposed regulations are circulated preparatory
to o hearing upon them, the Bureau has made good use of consultative
techniques, so that the proposed regulations may be products of
cooperation, rather than of purely administrative consideration. The
preparation of the Tanker Regulations of 1936, for example, was
undertaken with the active assistance of experts in the employ of
the companies effected. The Director has asserted that without their
assistance the Bureau would not have produced so highly perfected
a set of regulations. He further observes that by reason of the interest
and cooperation of the affected com{mr}les, ‘the general level of
standards prescribed in the tanker regulations is pro ably somewhat
higher than it would be if the industry had not contributed. The
Bureau has learned by experience not only that the regulations may
be substantially improved, but g.ls:o. that the tendency to resist and.
to violate them is greatly diminished if, instead of simply being

so diverse that it s frequently Impossible to visualize all probable
e,;‘:,.‘t’;’?,?"{,’,g,',‘&i ﬁﬁﬁgﬂ,ﬁﬂnﬂ?ﬁﬁfﬁm’rms elrcumstance emphasizes, of course, the dpsirabill[l:f of piving
10 thoss sffected ah opportunity to call attentlon toundue hardships that proposed reguistions might cause,
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thrust upon industry, they are formulated only after consultation
and joint deliberation. ) ) . . .

It is precisely this prehearing consultation, taken in conmjunction
with the written comments received by the Bureau, which has proved
chiefly valuable in the rule-making process. Public hearings as such
have been largely empty forms, adding nothing to what is already
known. No speech at a public hearing has proved to be so moving
as a letter addressed to the Bureau or as a conference with the mem-
bers of the Bureau’s technical staff while the regulations were still
in their formative stage. So well is this appreciated by those who
may be affected by the regulations that one officer of the Department
has in all seriousness estimated that the hearing on the 1,000 pages of
proposed vcean and coastwise regulations—covering literally tens of
thousands of separate items—may last only an hour.

The hearings themselves, as would be expected, resemble a con-
ventional legislative committee hearing on a bill. Arguments instead
of evidence are the order of the day. No oaths are required, and
cross-examination is absent. Such questioning as occurs comes from
the members of the Board who preside at the liearing. The number
in attendance at hearings is very small, because ship builders and
owners are well organized and usually it is the representatives of the
various organizations who are present. One man may represent one-
third of the merchant marine. To assist in conducting hearings in
an orderly fashion attendance cards are required to be filled in with
indication of the part of the proposed regulations on which the party
desires to be heard; but this precaution has thus far proved to have
been superfluous, for the hearings are rapidly concluded without
confusion, despite their theoretically broad scope and the variety of
subjects hypothetically to be discussed. No specific limitation is
prescribed upon the iangth of oral arguments, as experience has
shown that no such limitation is necessary.

- Load lines.—Load-line regulations are in a class by themselves and’

must be considered separately. The first load-line statute was
enacted in 1929, authorizing the Secretary of Commerce to promul-
gate regulations. The Secretary appointed an advisory committee
composed of 1 member of the Bureau’s staff and representatives of
varicus shipbuilders and operators and their respective associations,
including the American Bureau of Shipping. The committee prepared.
tentative regulations, but its further labors were interrupted by the
international load-line conference in London, in which some 30 nations,
including the United States, participated. As a result of the con-
ference, a convention was entered into which governed load lines for
nearly all commercial vessels engaged in international trade. The
committee then made its recommendations to the Secretary. These
recommendations amounted to & virtual adoption of the International
Convention, although the standards of safety were somewhat lower
than those tentatively agreed upon therstofore by the committee.
Because the Senate in ratifying the convention had held public
hearings, no further public hearing was deemed necessary.

In 1935 Congress authorized the Secretary of Commerce to issue
load-line regulations for coastwise and Great Lakes vessels. The
Secretary immediately promulgated coastwise regulations based upon.
the international convention. Another committee of representatives
of the industry was appointed to make recommendations to the
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Secretary concerning regulations for the Great Lakes. Most of the
actual drafting was done by the representatives of the American
Bureau of Shipping and of the Bureau of Marine Inspection and
Navigation. Some of the industry’s men contended for somewhat
lower standards of safety than those which were ultimately adopted,
but, as a result of considerable negotiation and cajolery, the com-
mittee was unanimous in its final recommendations. Tentative
drafts of the proposed recommendations were submitted to the
industry by the committee, which thereafter held public hearings,
as a result of which some minor changes were made. The Secretary
then promulgated the regulations recommended by the committee.
Neither the Secretzry nor anyone in his behalf {other than the
Bureau’s representative on the committee). exercised independent
judgment on the merits of the recommendations.®

TONNAGE TAXES

The tonnage-tax laws are administered by the Bureau through the
collectors of customs.®” When a vessel subject to this tax comes into
port, the collector computes the amount of the tax and presents a
bill. The vessel is denied clearance until the preseribed amount has
been paid. 1f the vessel’s owner or master is aggrieved, he may pay
under protest and assert a claim for refund, in which event a letter of
protest and a letter of the collector are sent to the Bureau for its
decision. Approximately 50 protests are filed annually. A member.
of the Bureau’s staff prepares a draft of a letter to the collector,
deciding the case. This letter is reviewed by an Assistant Director
and by the Director. Very seldom does either the Assistant Director
or the Director make substantial changes in the letter as first drafted.
The questions presented are almost invariably questions of statutory
interpretation and application of the statutory provisions to the facts
of particular cases. Disputes of fact are virtually nonexistent;
therefore no opportunity to present evidence is necessary. Further-
more, the nature of the questions is such that argument may be as
well presented in writing as orally. The letters of decision present
reasons, and opportunity is afforded for supplemental protests,
although supplemental protests are very rarely made. )

The only questionable feature of the present practice with respect
to collection of tonnage taxes is the apparent lack of any effective
method of reviewing collectors’ decisions which are favorable to
vessels. Decisions unfavorable to taxpayers are reviewed, and
accounts of collections are, of course, audited, but no independent
inquiry is made into the question whether or not a collector may have
erroncously decided a question of interpretation in favor of a vessel.
Close questions are sometimes presented, and the probability seems
to be that decisions of collectors vary widely in the strictness with
which the statutes are applied. The collectors might easily be
required to make reports which would be reviewed in the Bureau.

In addition to normal tonnage taxes of 2 and 6 cents, the statutes
provide for duties of 50 cents, called “light money,” and discriminatory

¢ The eollectors of customs are given authority by statute te detaln vessels loaded in violation of tho
regulntions.  In addition, a $500 pmmlti.' is preseribed by statute for violation. Provisions of marine insur-
nnce pokicics for nonlinbility of insurers If load-line reguintions are violated constitete a further sanction.

1 Although collectors of custonts draw thelr pay through the Treasury Department, they are regarded as

employees of the Burenu for some purposes, Including the collection of tonnage taxes, That they serve two
masters ghves rise to nunerous administrative difllcuities,
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duties of 30 cents and 50 cents per net ton upon vessels of nations with
which the United States has no reciprocal treaties concerning tonnage
taxes. The fact seems to be that only in extraordinary cases have
either the discriminatory duties or the light money been collected
since 1917. In recent years the collectors of customs have not been
supplied with information concerning treaties, and they have appar-
ently assumed, for lack of knowledge, that-the United States has
reciprocal treaties with all nations. Officers of the Bureau do not now
know with what nations reciprocal treaties are in effect, but the entire
question of collection of discriminatog tonnage duties and light money
is now said to be undergoing careful study in cooperation with the
State Department, At the present time 1t is entirely possible that
taxes due and payable under acts of Congress are neither collected
nor even sought to be collected.



