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Mr. V. Y. MANJREKAR'S DEFENCE.

IN

EHE BENHATTI CASE.

st T () e

To

W. T Worson, Eso, 1.4.5,
POLITICAL AGENT, |
KOLHAPUR &SM COUNTRY.

YOUR IIONQUR, N

In accordance with your order, I beg to submit toyoumy defencein writ-
ing with regard to the Benhatti Market case.

Tre casrce in this case is as follows :—

1. “That.on or about 20th May 1894 the sum of Rs. 500 was;,pafid
by Malapa Gurshidappa, Vartyapa Gurapa and other traders of
Benhatti to your brother Wamanrao at Belgaum, by your direq

tion and with your consent,as a bribe for your procuring a decisiol
of the Political Agent in their favour in conneetion with the dlsput
as to the market day ih Benhatti.

2. «That on or about 7th July 1894, the sum of Rs. 400 was paid
by the same traders -to your ‘brother Wamanrao at Belgaum
under cxactly the same circumstances.”

This charge or rather the two charges relate to two transactions, Wlliéiﬁ?‘g
are said to have taken place at different times in the course of the same proceed- :
ing. The gist of the charges, wkich are alike in all respects except the dates and
the amount of the bribe, consists in the word.s italicized above, for it is quite ob-
vious that even if allthe circumstances deposed to by witnesses are literally true,
the charges m own, unless the negotiations were carried on under my
cognizance and consent. It must also be noted at the ontset that there is
no direct evidence of theactual payment of money to me or with my cognizanee or
consent  exeept the oral testimony of witnesses; nor has any evidence been
brought forward to show that the decisions of the Political Agent were procured
by me or were such as could not have been given under ordinary circumstances,
N» attampt hasbsen made to.show that those decisions are wrong or indefensible or
in any way such as to look like being procured by underhand means. This is a very
material circumstance, for it raises astrong presumption that the orders were given
solely upon the merits of the case and without any improper khatpat on the part
of the persons interested. It hus not even been suggested throughout this iu-
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quiry, that T had so preponderating an influence upon sueessive Political Agents
under whom I served, as to prevail upon them to give alwaysa decision i ac-
cordance with the wishes of my alleged clients. Tt is inconecivable that conseien-
tious Officers like Col. Hunter and Col. Salmon would Llindly follow the advice
of their Native Agent, and yet the theory 'of bribe pre-supposes that either
they did so actually, or that there was at least a popular impression outside that
they did so. The latter kind of impression can only arise from a long course of
systematic deception on the part of the subordinates in the Political Agent's
Office, a deception which would require the strongest testimony to prove. It
will be seen later on that absolutely no proof has been given either in the Lenhatti
orin any othercase included in this inquiry, of such a deception being practised upon
the public either by me or with my cognizance. It is a meroe assumption, and
nothing more than an assumption, that, because there is some evidence or rather
talk of a bribe having been paid to me, I must have obtained that Lrile by a
false representation that I could iaflucuce the decision of the Political Agent in
any way I liked. It is highly improbable that people would be fools erough to
believe in such false representations for a long time, as has been assumed in these
cases. I shall have to touch this point again when examining the evidence in
the Benhatti case, but I notice it here for the purpose of emphasizing the point
that the fact of the Polirical Agent’s decision in the Benhatti case being twice
favourable to the partics who are said to have paid the bribes is a mere
accident and cannot give the least support to the story of the brite. The
truth or falsehood of that story mustbe judged solely upon the evidence brought
forward to support it, and the cireumstance that the Political Agent’s decision
was favourable to the parties must be left entirely out of account as being
immaterial.  This is an important point, bdtause it will enable us later on to test
the strength of some of the evidence given in the Benhatti case.

The story as told by several witnesses before the Police Officers is Lriefly
this, There are two factions of weavers in Denhatti, a village in the Jawkhindi
Qtate, one of which wanted the market to be held on Wednesday in their own
Joeality. The Chief refused their prayer and the leaders of the faction decided
to appeal to the Political Agent to have the Chief’s order reversed. Accordingly a
deputation of four man named Vartyapa, Mahalingapa, Malapa and Malaya, went
to the Assistant Political Agent’s camp at Sangli, and presented to him a petition
on the 5th February 1804, through a Pleader named Mr. Anandrao Pathar.
They now allege that they also began a khatpat with Bavdekar, the Shirastedar of
the Assistant Political Agent, who, on receiving Rs. 100, is said to have given
thew a packet to the Jamkhindi Karbhari containing an order of anlerdn stay.
Nothing, however, came out of it, and the people returned to Sangli and thenee
to Belgaum to get a favourable recommendation of the Assistant Political Agent
whase eamp was then at Belgaum, At Belgaum they say they saw Davdekar and
Vemanrao, my brother, who promised to get the Political A gent’sadvice for them i
they would pay Rs. 200 to Bavdekar and Iis. 500 tomy Lrother furme, The Jargain
;s said to bave been struck, and two of them Malipa and Vartyapa came, it is al-
leged, to see me at Kolhapur with an introduetory letter given to them by Vamaurac.
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They saw me, were assured of cetting a favourable decision in 3 or 4 days, and re-
turned to Beluzaum, There Bavdekar and Vamanrao told them  that the Political
Agents rcporg had arrived and demanded the money.  They at first refused to
pay until they got the final order, but were foreed to pay it by threats. The
Political Agent’s advice was forwarded to the Chief of J amkhiodi who refused to
eomply, with it, and so the matter again came back to the Assistant Political
Acent, The Denhatti peope  saw  Vamanrao and Bavdekar a
sc;(md time, who demanded further payment on the pretext that the opposite
party were willing to pay double their sum. - So, they .again agreed to pay
?5. 400 more to me and Rs, 100 to Bavdekar. A second report of the Political
Agent containing the same favourable advice was, it is said, accordingly forward-
ed to the Chicf who, however, treated it in the same manuer as before. The
matter thﬁs came back a third time, and the Political Agent this time withdrew
his advice and left the matter entirely to the diseretion of the Chief. This last
Jevter of the Political Agent was forwarded to the Chief on the 18th September
1894, and so the whole procceding lasted for about 7 months and a half. .

Such is the story as told by the Denhatti people to Mr. Guider, It isclear
that the only occasion oa which I am represented as pliying any direct part in it,
is when Vartyapa and Malapa came to see me at Kolhapur and I assured them of
a favoralle decision, Again the only evidence for this part of the storyis the testi-
wony of Malapa and Vartyapa and Alapa, whohave been conclusively proved to be
arrant liars, and whose statements ought, if atall,-to be accepted with the greatest
caution. It is, therefore,clear that even if the rest of the story be true, my
complicity in the affair rests upon a very slender basis, For aught T know, the

Denhatti people may or may not have made khatpat at Belgaum, and yet I, who.

was all the while at Kolhapur, remained ignorant of their doings. No Court of
law will ever conviet me of bribery simply because, to take the worst view of the
case, a khatpat, possibly under the cloak of my name, was made ot Belgauni, un-
less it is proved by the strongest possible evidence that that khatpat was made
with my consent or under niy cognizance. The rules of proofand evidence are always
the ordinary rules of common sense ; and they do not certainly differ whether the
mdquiry be judicial or departmental enly. If; therefore, the evidence now brought
forward to prove my complicity in this affair is such that it cannot stand the
ordinary test of truth in a Court of law, it is not tobe given any more weight here,
siply because the present inquiry happens to be more informal. T shall, however,
show that the whole story from the beginning to the end, is a tissue of falsehood
and improbalilities.

The evidence to substantiate this story is mainly oral, although a few
documsnts have been produced to corroborate the oral statements., These
statements were made before Mr. Guider, Assistant Supereintendent of Police,
who was specially deputed to inquire into the cases against me. Eleven witnesses
were exawined, of whom seven, Alapa Hadimony, Shivalingapa Galgalli, Rudrape
Ab:lulpur,‘ Mallaya, Vartyapa, Mahalingapa and Malapa, came from Benhatti,
Of these, the last four formed the deputation that sct out from Benhatti
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to achieve the objeet, while Rudrapa assisted  thewm by drawing the firt
pair of MHundis on 20th May 1894, Alapa and  Shivalingapa Galeali
were the  drawees of  those, as well as the subsequent two Huandis, In
addition to these, Shivalingapa Ttai of Deluaum, Holibasapa Houaol alli of Hossur
and the two elerks of the firms of Bollmal of Shahapur and Gokuldas of Rabkavi.
were also examined by Mir, Guider. The two clerks and Itgi know nothing of the
bribe transactions and are only called in to prove the issue of the IHundis
Their testimony can, therefore, be relevant or useful only if those Hundis
are denied to be real transactions; but the chief question in the case is not whetlier
the Hundis represented real transactions, but whether they were connected
with the alleged bribes, and so long as this is not proved, the testimony
of all these persons is not only irrelevant, but perfectly useless. Asto
Holibasappa, he also is ignorant of +the bribes, and is brought in simply to con
‘nect the Daivakhata in Mahalingapa’s accounts with the redemption of tho Hun-
dis. The moment, therefore, the Hundis are shown to be independent transac-
tions, having nothing to do with any bribe affair, the testimony of these witnesses
falls away, It is also worth noticing that the two clerks and Itgi are apparently
disinterastad partissand ave theonly persons who gave their evidence in a straight-
forward and consistent manner, whether before Mr, Guider or before Your
~Honour. It is not a little significant therefore that the only reliable testimony
in this case is silent on the bribe transactions.

_ We now come to the seven weavers of Benhatti above referred to,
It must be noticed at the outset that all of them flatly deny before Your Honour
the main part of the accusation, They not only deny that they made any khat.
pat or paid any bribe to any officer, but even deny that they said anything to that
effeet before Mr. Guider, They say that they gave their evidence before Mr.
GGuider in Kanarese and that one Sangappa who is now dead and Yeshwantrao,
the Shirastadar of Major Wray the Assistant Political Agent, interpreted their
words to Mr., Guider in Marathi, and that they were possibly misinterpreted as
their depositions were never re-read to them. How far this explanation is true
it cannot now be ascertained, especially as Sangapais dead; but it is not quite im-
probable since Sangapa, a man of a very dubious character and a stranger to Mr.
Guider. He not only accompanics them from Benhatti to Kolhapur and Eack, Tut
is prasent during the greater part of the inquiry and is even allowed
to interpret although he had no business to do so. Mr. Guider’s knowledge of
Kanarese cannot be much if we may judge from the figure he cut before
Your Honour while being crossexamined by me. Again several witnesses
say that Sangapsa promised to do their DBazar Dbusiness at the
hands of the new Sabs, when they were summoned to depose lefore
the Police, while Vartyapa says that Sacgapa handed him the letter of the
30th August 1894 to be produced before Mr. Guider. If these statements made
hefore Your Honour are true, Sangapa took a very active part in inducing the
people to depose as they did before Mr. Guider. Evidence colleeted in such a
manuer and with such promises is entirely unreliable ; and it is nwmch more so
when as is the case here, it is not given on oath or in the presence of the person
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: . cViirer po ' ¢h witness. The state-
apsel or is not arain checked by being reread to each witness ;
Sarred, or b o
K bafors Your Honor fully absolve me. There

ments mado by these witnesses :
11 calumuiate Sangapa, who belonged to their

is 1o reason why these people shou
ciste and who is now dead, in order to sa
they could possibly have no sympathy. | :
present statements are false, the very fact that they directly covtradict them-
Ivs on the most material issues isenough to stamp them as liars, and absolve we

ve an utter stranger like me, with whom

Even supposing, however, that their

from any accusation that is to be proved by testimony such a.’j; theirs, A Court
of law will require no further proof of my innocence, Lt as this is a departmental
inquiry and as T am required to establish not only my legal innocence but alzo a
ruoral conviction about it, I must go into the merits of the evidence which, weak
as it i3, was, in Mr. Guider’s opinion, sufficient to make a primo facie case

against we.

It has been suggested that the later denials of these people might have
Leen made at my instization, but in the first place I ask why should it not Le
eomsidered equally probable that . the statements before Mr, Guider (supposing
that they were made as they appear in the written proceedings) were
wale at the instization of my enemies, who might have put up Sangappa or these
peopls to damn me just in the same way a3 they put up other witnesses in other
cases. My enemies, who could doso much, may very well becredited with alittle more
enzrey togztup another case against ma, It is, therefore, quite unfair to make any
presuraption against me from the fact of the deniuls of these witnesses to own
the statements they are said to have made before Mr. Guider. On the contrary,
the failure of the previous cases entitles me to claim a presumption in my favour.
But I do not even ask for this indulgence. I simply request Your Honor to keep
vour judgment in suspense, or, in other words, nut to start with a presumption
uzainst we ; and if this is done, Your Honor will perccive that it is tmpossible to
suppose that T or any one on my behalf or with my cognizance could have possibly
instizated these men to make thedenials. On the 10th of October at about 8-30 v, .
I ressived anintimation to sce Your Honor the next day between 12 midday and
1ra and 16 was ab that interview on Sunday the 11th that Your Honor gave
e perniission to cross-cxamine the witnesses, whose examination was to com-
nience the next day, and handed over to me copies of their depositions before
Mr. Guider, Before Sunday the 11th, therefore, I did not know even the name s
of the witnesses in this case, much less what they had stated before Mr. Guider,
and I had barcly 24 Lours’ time to go over the furmer depositions and prepare for
crozs-examination,  Ooly two witnesses, namely the clerks of the two firms, were
present on Monday, the rest not having arrived till Wednesday evening following,
They were Lrought to Kolhapur in the custody of a Jawkhiodi peon and two of
tuen, who Jurged belind aud arrived later on were bronght by aspecial peon Felong-
iz to the Political Agent’s staff sont from Kolhapur. Allof them were kept under
strict surveillance until they were examined at Panhalaon Friday, Where was theu,
the opportunity for me to tamper with them? I did not even know their nanies be-
fore Sunday for neither in the inquiry Lefore Your Honor nor in the one held by
Major Wray was I everbefore supplied with the names of the witnesses or copies of
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their depositions as may be seen from the record of the proceedings in the case, a1
afterwardsit was absolutely impossible for me to approach them while in custody
Desides Your Honor will remember that on Wednesday, that is, before thes
witnessss arrived at Kolhapur, T actually offered to waive my rivht of crosseexawi
nation and  was ready auad willing to prove the weakness of the cawo syt uy
against me from the very evidenca taken down by Mr. Guiler, Now I ro
quest Your Honor to calmly consider if this could be the conduct of a
man who was tampering with the witnesses at the same time. Tampering
with the witness, supposing it was possible, would be necessary only if their
previous statements are believed to be damaging and not otherwise, and no ona
who believes such statements to be damaging, would venture to stake the result of
his case simply aud solely upon such statements. My conduct in offering to prove
my innocauce solely from the depositions taken before Mr. Guider, therefore, i«
ncompatible with the assumption (and it must be here pointed out that itis no
better than a gratuitous assumption—ie,, one without an iota of evidence to
support it) thatI or any one else on my behalf tampered with these witnesses.
Imay further point outthat those denials do not atall look like being insticated by
me, for some of them are against my interest, while the additional information
volunteered by these witnesses is often of a sort, which I could never Liave tausht
them to give. The etatements about Sangupa, for instance, could not have Leen
suggested by me for I knew nothing of Sangapa till his name was given out le-
fore Your Honor, nor can they be without some foundation as even Mr. Guider
admits that Sangapa was present and acted as interpreter during the former in-
quiry. It is soid that there is no motive f.r these witnesses to deny the makin. o
of the statement before the Police Officer. A little consideration will however
show that a plausible motive for such conduct is not so difficult to detect
As I shall show later on, the story of the bribe is a myth, and
in that case it is quite probable that the witnesses, when thev
beeame alive to the chance of being exposed and perbaps criminally
prosecuted, especially as their leader was dead, they adopted what they
thought to bathesafest course, of denying everything—even the fact of havingmade
the statements before the Police. Itmay be that they have perhaps gone too
far in acting in this way ; but it clearly shows that they could not have Leeu
instigated in this behalf by any intelligent person, It will also appear later on
that many of their statements before Your Honor are more probable and more
-consistent with the other indubitable facts appearing in this case than their
tastimony before the Polica, The fact, therefore, appears to be that either they
were misinterpreted on the former occasion, or that they were then induced to
depose falsely by some threat, inducement, or promise, and that now they are Llurt-
ing out the truth when actually confronted with me. The case stands thus.  Oune
of the two sets of depositions must be false and, therefore, instigated, if not actu.
ally tutored. On the one hand, there is the Police armed with all powers aul
aided by unprincipled agents like Sangapa and others, collecting evidence
camera and for a special purpose; on the other hand, I, suspended from effice with
no friends to help me, no authority to terrorize the people and ne opportunity cven
to approach them while they are in custody, bave to make my defence as lest as
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I can. In which case, then, instization is more probable? What! inducement can I,
a fallen man, hold out to these people to make them contradict their own previous
statements? Oa the contrary,if these statements had been true,they had every reason
to stick to them. They could have gained the favour of those who have conspired
againstme,and gain the ereditof truthfulness in the bargain, which they havenow
i:’fetrievably lost, By apparently siding with me they have forfeited the good will
of all partics, and besides stamped themselves as liars. All the poople are
shrewd business men, and it is not possible that they made fools of themselves
simply to please me, whom they denounced‘ formgrly_ The suppdsifion; there-
fore, that I micht have tampered with these witnesses is utterly absurd, and
the tutoring, if there was any at all, must have been more probably brought into
play with regard to the previous depositions, I shall presently show that such
must have been the case,

I am, therefore, fully entitled to take advantage of these denials
and claim to be declared innocenton their strength., A Court of law would assuredly
give me the benefit of them but as my purpose here is to pfod"ucefa‘~ moral
conviction of my innocence, I proceed to examine the evidence in detail. I shall
assume for argument’s sake that those denials are false; and T shall even go so far
as to set aside the whole set of depositions before the Political Agent as worth-
less in proving my innocence, I shall ignore them altogether, for the present and
rest my case entirely, as I in fact offered to do in the beginning, on an examination
of the evidence produced before Mr. Guider, Al references henceforward to the
statements of the witnesses should, unless otherwise speciﬁéd, be understood to

their depositions made before the Police. \
J

The evidence collected by the Police is mostly oral, a]though‘ a few do-
cuments have also been produced to corrcborate it. It will bé better to examing
the oral evidence first, because the documentary evidence produced in the casé is
only useful as corroborative of the oral testimony and proves nothing by itself
while most of it is so general and colourless that it is' quite inexplicable
without the statements of witnesses explaining its relevancy. It is on'the orcl
testimony of witnesses like Malapa, Vartyapa and Mabalingapa that the charge
against me mainly depends, and if that testimony can be shown to be inconsistent
improbable, or absolutely false, the accusation must fall to the ground irrespective’
of the documents produced, however numerous. Bolmall might have istued
several Hundis on any particular day and yet no one would dream of suggesting
that so many bribes were paid to me or to any body else on or abouat that day.
The mere fact, therefore, that a Hundi of Rs. 500 was issued on the 20th May‘ddcs
not prove that thatsum was paid to me or to any oneelse on'my behalf as” a brike,
The so-called documentary evidence is, therefore, so in name only and will not
substantiate the charge, if the oral testimony, which is the copula as it wefe to
connect it with the alleged bribery transaction, is essentia]ly' weak. Let us now

see what value is to bo attached to this oral evidence, '

The story begins with the arrival of the deputation at Sangli and their
engaging the services of Anantarno with a fee of Rs. 200 and a bond of Rs. 400
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as Lakshis,  After incurring thisexpense of Rs. 600, is it possible that they would
enter into a khatpat with Bavdekar which could easily be expected to cost them
a good deal more.  If they muant to make khatpat, why did they waste Rs, 600
o1 a Pleader, and if they hal already engaged Lim before the idea of the khatpat
oceurred to them, they would have cartainly dispensed with his services before
the Assistant Political Agent  aftarwards, so a3 to save at least the bakshis
of Nis. 400 Awantrao’s deposition before the Political Agent, which there is no
reason to suspeet, heightens this improbability. Anantrao is ignorant of any
khatpat, and says that on both the occasions on which he argued the cass bafore
tha Assistant Political Agent, Mr. Walsh, the latter declared his favourable opinion
immediately afterwards and in open Court while the Benhatti peopls were pre.
gont, It; i3 cloar, therefore, that Mr, Walsh's opinion was tormed on the meritq
of the case and not by any intercession of Bavdekar, 1t is possible of eourse that
Bavdekar extorted money from them on the first oceasion Ly exaggerating his
influence over Mr. Walsh, but is it probable that these people, shrewd Lusiness
men as they appear to be, would, after such oceular proof of Mr, Walsl’s impar.
. tiality resort azain to Bavde'ar at B:dzaum, not onze, but thriza, Either Mr.
Walsh must have already imbibad his opinion from Bavdekar before he heard tho
Pleaders, or the Benhatti people must have boen so stupid as to be cheated by
Bavdekar, even when they knew that he exercised no influence over the Assis-
tant Political Agent, Both these suppositions are highly improbable, and the
gtory of the khatpat must thereforo be initially fa'se, Then we come to the
order of stay which is mentioned by several witnesses but no record of which
is forthcoming. Even the date of the order is not known, and the fact that it
cannot be found anywhere makes it almost certain that no such order was ever
issued. Nor was it competent for Bavdekar or even for his superior, the Assistant
Political Agent, to issue such an order without the previous sanction of the Poli-
tical Azent, which was, of course, never obtained, Nor could it have been
a private note by Bavdekar to the Jamkhindi Karbhari, because all the
witnesses speak of it as an order and not a mere Jetter. It is not possible that the

people could be satisfied with a letter only, when they had paid Rs. 100 for it.
Add to this the plain contradictions in the depositions of these witnesses, Mala-
ya siys that the order was given at Belgaum, while Vartyapa and Malapa say
that it was given at Sangli. Again as to the sum of Rs. 100, Mahalingapa and

Alapa differ as to from whom it was obtained, while Vartyapa, Malaya and Malapa

krow nathing about the subscription at all.  'When members of the deputation

differ and differ so materially as to where the order was obtained and whence the

money was got, can we not say that the order is probably a myth and that it is

introduced into the story simply to make it more realistic ? But as it is not ma-

terial to my ease, we may pass it over.

Then we come to the arrangement with Bavdekar and Vamanrao
about the middle of May. The Benhatti people see Bavdekar, who stipulates for
200 Us. for himself, and introduces them to Vamanrao who demands Rs. 500
more for my  Th2 next day they go to Vamanrao's house, obtain a letter from
him to me at Kolhapur and then proceed to Kolhapur to see me. The witnesses
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are wofully at variance with one another on this point. Vartyapa says we (ap-
parently meaning “all”) went to Vamanrao’s house, while Malapa saysthat only he
and Vartyapa went.  Mahalingapa and Mallaya know nothing about the matter,
as they were at Benhatti at the time and not at Belgaum, while Shivlingapa
Galealli, though he is then at Belgaum, is quite ignorant of the affair !!
Similur contradictions appear as to who were present at Bavdekar’s house when
Vamaunrao was first called, but that Galgalli, although present, knows nothing ‘
of what passed there. Ie, however, adds that the settlement was to be made
aftor consulting the people at Benhatiy and that he, along with Malapa, Vartyapa
and others, started for Benhatti immediately. He thus directly contradicts Ma-
lapa and Vartyapa, who depose that both of them obtained a letter from Vaman-
rao the next day, and proceeded at once to Kolhapur to see the Native Agent.
The interview with the Native Agentis, perhaps, even more imaginary than the stay
order. What was the necessity for it # Nothing whatever, Vamanrao could have
as well sent the letter to me by post as with these men ; nay, that course would
have been safer and much more prudential than sending a letter with two stran-
cers who may betray them at any moment, Could Vamanrao have acted so
foolishly as to place the neck of his brother and his own into the hands of utter
strangers ? No doubt the episode of Vartyapa and Malapa going down to Kolhapur
seeing me at my house and being told to pay the money to Vamanrao is very
ingeniously conceived, as it brings the accusation directly. home to me ; but the
authors have over-shot their mark and have been too ingenious to be believed.
Even if the bribe transaction was real, Vartyapa’s and Malapa’s visit to Kolhapur
was, to say the least, quite superfluous, and it is not, therefore, probable that
Vamanrao coull have advised them to undertake the trouble. The evidence for this
episode is the testimony of Vartyapa and Malapa, Alapa also mentions the in-:
cident, but his knowledge is second-hand and may, therefore, be ignored,
It is noteworthy that when Vartyapa was examined on the 30th
March he was not asked a single question about this very important
fact or about the bribe affair generally, while he gives a circumstantial account
of it on the 7th April, when he is recalled along with Malapa. Vartyapa's
second deposition, therefore, looks very suspicious, béing neither completed nor
signed by Mr. Guider, who, when questioned on the point, was unable to account
for the irregularity or explain why Vartyapa was not asked anything about the
bribe when he was examined the first time.  Allapa had mentioned the incident
so long ago as 11th March, but he did not mention any names then. It is not,
therefore, improbable that the idea of connecting Vartyapa and Malapa with the
journey to Kolhapur had not occurred till after the 30th March, That is the
only explanation that I ean at present suggest for the above irregularities. And
what is the outeome after all? It is witnesses like Vartyapa, Malapa and Alapa,
whose word is to prove the most material part of the story, namely the visit to
Kothapur. The value of that word may bo judged from the barefaced lies they
told before the Police, Malapa for instance says that Bavdekar informed him
of the favourable recommendation of the Assistant Political Agent two days
after the parties were heard, while Anantrao distinctly says thathe himsclf
informed them of it in open Court on that very day, that is, the 9th May. Then
according to both Malapa and Vartyapa, the bargain with Vamanrao wasstruck after
the Assistant Political Agent’s recommendation had been forwarded to the
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Political Agent, that is, not earlier than the 12tk Alay. They could Lave there-
fore gone to Kolhapur on the 13th and returnel to Delgaun on the L4th of e
earliest. Five or six days according to Malapa and 8 or 10 davs aceording to
Vartyapa passed before Vamanrao and Davdekar informed them that t]e 111u~
had been received and would not be forwarded wit! 42 mo ney wis peid. This
could not have, therefore, happened till the 22rd or 24th. According to Itei's
statement before the Political Agent, which there is no reason to disle) |
and which looks very like truth, two.days at Jeast wust have again passed 1
the money could be procured, which brings us to the 23th or 26th. So, if the
story about threats, absurd as it is, is at all true, money must have been Jaid
about the 26th at the earliest and the papers forwarded to the Clief after
that. And yet we know as a fuct that the papers were sent on the 22nd Muay
and that the Hundi from Bolmall’s shop was issued on the 20th. How are we to
reconcile the story as told by the witnesses with these dates? If, on the other
hand, we are to suppose that the Hundi of the 20th May was  procured to gy
Vamanrao, the information about the Political Agent’s advice must have Leen
communicated to them about the 16th or 17th, while they say that they learnt
it about the 22nd. Besides that advice was sanctioned on the 17th so that they
could not, under any ecircumstances, have learnt of it on the same date at
Belgaum.  Either the Hundi had, therefore, nothing to do with this
transaction, or the witnesses must be telling lies,  And if they tell one lie, xhere
is the guarantee that they would not tell many others or that they would not
invent a whole story, if it might serve their object ? The story about threats is an
utter nonsense, for it not only conflicts with the fact that the Political Agent’s
advice was forwarded to the Chief the next day after it was received in the Assis-
tant’s office, but it is impossible that intelligent men like Rudrapa and Vartyapa
could believe that a mere Shirastedsr like Bavdekar or a stranger like Vamaorao
had the power to return the papers or reverse the order once made by the
Political Agent. Whatis most singular is that the same farce of threats ard
yielding under compulsion is enacted thrice, without these people seeing
through its hollowness. The more we analyse the evidence of these witnesses
the more we shall find that it is full of improbabilities and inconsistent with
other more trustworthy evidence in the case. Eoth stories, therefore, alout the
visit to Kolhapur and the threats administered by Vamanrao must have heen
invented to give a realistic colouring to the account. The very fact that Alapa,
who never moved out of Benhatti and who was the first to volunteer his evidenee
in this case is careful to mention these two incidents only out of the many that
happened at Belzaum, raises a suspicion that they formed important iucs
of the tutoring administered to these witnesses. At any rate they cannct

ieve,

'efure

be believed on such oral testimony without a strong and clear corrolorative
evidence. Has any such evidence been produceed? None that I know of. A=
to the documentary evidence, I shall presently show that instead of corroberating,
it contradicts these stories and proves their falsehood.

Then we move on to the second bribe transaction, which is said to have
taken place about the 7th July. The Chief had, in the meantime, refused to
aceept the advice of the Political Agent, and the papers had Lleen, consequently,
returned to the Assistant Political Agent, and by him were forwarded to the
Political Agent on 25th June. The old kbatpat is said to have been revived;
the old farce of threats and demand: and Largains gone through, and the puople
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eventually agreed to pay a sceond time Rs. 400 to Vamanrao and s, 100 to
Bavdekar. The hero in this affair is Mahalingapa, but his statements are at vari-
ance with those of others. Hesays that he, Malapa and Mallaya went to Vaman-
rao’s house ; Mallayaya says he did not go, Mahalinga says that money was paid
to Vamanrao by himself and Malapa. Mallaya discards Mahalinga and claims the
honour to himself and Malapa. Again, Mallaya says the money was paid to
Vamanrao on the same day, on which the Hundis were obtained, that is the 7th
July ; but M allay:;,’s statcment must be false for the entry in Bolmall's khata
show that Rs. 400 wore paid on the §th. If the money was paid some days
before the 7th instant, it could certainly not have been obtained by the Hundi
procurcd on that day. There are other discrepancies with respect to - this
and the former Hundi, which will be shown later on. It is, therefore, clear that
the money was obtained from somewhere else, or that the witnesses who testify
to this transaction, are hopelessly confused. Are we to Dbelieve in a story told

by men like these ! Mahalinga’s veracity is more than doubtful. He and his
colleagues had flatly denied in a kaifiyat filed in a suit brought by Anantrao

Patkar, that the latter, their Pleader, had appeared before the Assistant Pblitical
Agent, and yet when confronted with that gentleman on  Monday last, he ad-

mitted that he told alie. Similarly, in their application for review to the same
Court in the same matter, they asserted that no advice had been recommended

by the Assistant Political Agent and that, therefore, Anan trao was not entitled
to his reward ! Malapa and Mallaya have been proved to be no better. Can
a serious charge like the present be sustained upon such worthless testimony ?
‘Thus even in this case as in the former transaction, the documents produced to
corroborate the witness’ statements disprove rather than support them.

The end of this affair is rather disappointing, for the Chiefrefused to accept.
the Political Agent’sadvice a second time, Theadvice wasthen with drawn ; but even
at this stage, some evidence has been produced to prove my complicity, such as the
Ietter of 30th August and the statements of Mallapa and Mahalingapa that I
was to go to Belgaum about the Ganesh Chaturthi? But of this, later on, The
whole khatpat thus ended in smoke and the people of Benhatti got nothing in
return for their trouble and alleged expense in bribing Bavdekar and me. Isit
- possible that if T had really taken Rs. 900 from these people, I would have left
any stone unturned to bring the affair favourably to a close, or that those people
would have left me unmolested for about two years. For my own safe-
ty, if not for their sake, I would have tried my best to secure a favourable
decision for them in order that they may never babble out, And yet, where has
it been shown that at. any time during this period I was over-zeilous about
their affair or that I excceded my legitimate duties. The whole correspondence
from 5th February till the last letter of 18th September has proceeded in the
usual way and exactly like any other routine matter. The various orders and
opinions arc the most natural and appear to be given on the merits. They
arc written in English by the Political Agent and his Assistant them-

sclves with full reasons, Where is thero any room for a bribe? Are
~we to presame a  bribe wherever there happens to be a decision
favourable to either party ? And if not, were not my prosecutors bound to
show that the decision in this case was in some way extraordinary or
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inexplicable except upon the theory of bribe ? I ou the other Land, T had ne
control over the aetual decision, how was it that I could promise to Vartyvap:
and Malappa a favourable decision on the 14th May, that is, 3 doys before the
order was sanctioned anl 2 days before even the papers were received in the
Political Agent’s Office ? These are important links in the chain of evidence pro-
duced to prove the chm‘vge against me, and the onus of suppl ying thew clealy lies
on my prosecutors.

I shall now take up the documentary evilence in the case. It ecnsists
of twvo Hundis of 20th May and 6th July, or rather entries correspouding
to them in DBolmall's and Gokuldas’ khatas, the accounts of
Mahalingapa, a Hundi of Mahalingapa of 15th May, an entry in  Gokuldas'
khata of a Hundi heing given to some Mahalingapa on the 1€th Julys

two unstamped bonds produced by Holibasapa, and two letters dated
22nd May and 80th August purporting te be written from Belgaum to Benhatti,
As already remarked, these documents prove nothing by themsclves. Let us
now see whether they corroborate the oral statements or fit in with the story.
Take the May transaction first. The Hundi of 20th May is not fortheoming, but
an entry of that date in Bolmall’s khata shows that two Hundis of Rs, 250 eacly
were drawn by Rudrapa Baslingapa Abdulpur, with Shivalingapa Ttgi as security
on Shivalingapa Galgalli and Alapa Hadimony, respectively, of Benhatti. The
Hundis were sent to Gokuldas Bhagwandas of Rabkavi Ly Bolmall for Veing
redeemed and an entry in Gokuldas’ khata on 20th May shows that they were
duly paid. These facts are undeniable, Rudrapa, Vartyapa and Malapa agree in
saying that the Rs. 500 taken from Bolmall’s shop were paid by the latter two to
Vamanrao. Rudrapa has no hand in the affair beyond drawing the Hundis in
" his own name, and he immediately returned to Benhatti. The Hundi may, to
all appearance, be a real commercial transaction of Rudrapa’s, for there is nothing
in the entry except the supposed accidental coincidence of its date with that of
the Political Agent’s order to connect it with any bribe transaction. T say
“supposed’ because on closor examination it will be found to be illusory.
The papers came to Belgaum on the 21st and were forwarded to the Chief on the
22nd May, If the witnesses are to be believed, and they are Allapa, Maha-
lingapa, Mallapa and Vartyapa, it was after the papers were received and ofterthey
were threatened by Vamanrao that they set about procuring money ; and yet the
Hundi was drawn on 20th, one day previous to the arrival of the papers in Bel-
gaum !! It is not possible that they could have provided themselves with money
beforehand to pay it as soon as wanted, for, the fact that they were foreed to pay
by threats shows that they had no intention of paying it until the whole husinesg
was concluded and the advice enforced as settled, Nor can it be said that they
had received a private intimation before the papers actually arrived and that the
threats also took place before 20th, for Bavdekar is said to have distinetly told
them that the papers had arrived. Again, Itgi says to the Political Agent that
he cashed the Hundi at Bolmall's shop twoe days  after Duwrdundapa introduc:d
Ludrapa ; and this looks very probable. It is not possible, that a perfect stran-
ger as Rudrapa was, Itgi could have given him a eredit of Rs. 500 at a mowent’s
notice. e would naturally take two days to make inquiries about Rudrapa’s
means before becoming his security, ~Durdundapa also is sail to have talen fuo
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or three days before he introduced Rudrapa to Itgi, but even omitting them from
our caleulation, Rudrapa must have resorted to Durdundapa on the 17th at
the latest. But Colonel Hunter's advice was sanctioned on the 17th.
Where was then the time for a private intimation being sent from Kolhapur
to Belgaum, Vamanrao intimating it to these people, threats being administered to
them, and then for them to set about the town to procure the sum

of Rs. 5007

It was absolutely impossible for any letter sent from Kolhapur on the
17th to reach Belgaum on the same day. Then, again, it should be further
borne in mind that had there been a previous private communication about the
Political Agent’s orders to Vamanrao, then the witnesses would have been in-
formed accordingly and they could not have forgotten so material a circum-
stance in the story. Malappa indeed speaksof aprivate communication, but he says
in the same breath, that official orders were also received at the time ; so that,
in any case, the witnesses commenced making arrangements for payment after,
the receipt of the Political Agent’s offizial orders in Belgawm. This receipt is dated
21st May, and, therefore, the drawing of the Hundi of the 20th May cannot
be connected with it. The Hundi of 20th is thus quite irreconcilable with the
story told by the witnesses, and if that ‘story is false, where is the evidence to
show that the Hundi had anything todo with the bribe 2 But this is not all.
The Hundi is drawn by Rudrapa who intervenes in this - affair for the first and
the last time on thisoccasion, His story before the Police that he was sent from
Benhatti specially to arrange for money is not credible, for no other witness
supports him. Why then Rudrapa is selected to draw the Hundi, when any
other person could have done equally well! There was Mahalingapa, for instance, who
Hundi, for besidesbeing an active party tothe khatpat, he was personally known
to Bolmall, while Rudrapa required two intermediaries to secure the Hundi,
Mahalingapa’s Hundi of 15th May for Rs. 200 which is now produced in the
case, proves beyond doubt that he had personal dealings with Bolmall's firm,
and is it not probable that if any money had been required to pay to Vaman-
rao, he would have been chosen to draw the Hundi at Bolmall's rather than
Rudrapa, who- was an utter stranger to this affair upto this time, It is true
that Mahalingapa and Mallaya stated before the Police that both of them
returned to Benhatti from Sangli and were not present in Belgaum when
the first transaction book place; but that statement is clearly false, For
the Hundi of 15th May proves beyond doubt that Mahalinga was in Belgaum
on that day, while the letter of 22nd May, purporting to be written by Rudrappa
and Mahalinga jointly and found in a search of Mahalinga Hulagballi’s house,
shows, if genuine, that he was at Belgaum on the 22nd. If he was in Belgaum
on the 15th and 22nd, he could not have left the place and returned in the
interval of 7 days. 1t is not too much, therefore, to conclude that he was at
Belgaum on the 20th and if he was, he was certainly the most proper man
to draw the Hundi aud not Rudrappa. Does it not then follow that
Rudrappa's hundi of 20th has been availed of to strengthen the bribe
theory, because no Huundi of that date could bo found in the namo of
Mahalinga or any other member of the deputation. The connection of the [Tundi
of 20th May with the alleged bribe transaction is thus highly suspicious,
and the Hundi is entirely uscless to prove the charge, The fact ap-
pears to be that Rudrappa was in Belgaum at that time on his own private
business and drew the Hundi of the 20th (or his own use. As this date near-
ly coincided with the despatch of the Political Ageut’s advice, it was taken
as a basis to build a whole bribe story upou. Now let us seoc how many

absurdities Lave Leen committed In the attempt to make the story look
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plausible. The Hundi was for Rs, 500, but what alout Rs, 200 wmore said to
Liave been paid to Bavdekar ?  The witnesses simply tell us that the sum wus
paid, but have not a word to say as to whence the money came, Again, one
of the two Hundis was drawn on Shivalingapa Galgalli, whose presence at
Benlatti was therefore necessary. He had, however, accompanied the depu-
tation and remained in Belgaww till at least the 12th; so Le is abrupt-
ly despatched to bLis village before the Khatpat, for which he had specially
come, was even half done. The presence of Mahalingapa too would have
been inconvenient for reasons stated above ; so he too, along with Mallappa
is transferred to Benhatti in face of the documentary proof that e was ot Bel-
gaum on the 15th and the 22nd. Malalinga’s presence in Belgaum being thus
indubitably proved, is it possible that he could be ignorant of the alleged
visit to Kolhapur as he appears to be? That visit must therefore be’
a pure myth. The diserepancies between the accounts of Allapa and
Mahalinga, both professing to stay at Beuhatti, are nuwmerous, Mahaling-
appa says that they were informed of the bribe transaction by Mallappa after
15 or 30 days ; Allappa says that the deputation had not only informed them
of it previously, but even cbtained their sanction to draw auy Hundis they
liked. Either one or both of them therefore must be telling falsehioods,
As to redemption of the Hundis, Galgalli says he paid Lis moiety, Allapa
says he paid the whole, while Rudrapa says that neither paid, but the amount
was collected by subseription, It will be difficult to find another set of thorough
rogues and liars like this, What conclusion follows from these contradictious ?
Nothing but that in their anxiety to make their story fit in with
Rudrapa’s Hundi of 20th May, they have fallen into hopeless confusion,

Let us now pass on to the hundi of July. It must be observed that this
hundi has been spoken of as drawn on the 7th of July whercas its real date is
the 6th of July as will appear from the second entry in Bolmull’s Khata, which
gives the date of the hundi as Ashadha Sudha 4th or 6th July. (Vide App. )
The entry itself is dated Ashadha Sudha 5th or 7th July and Rs, 400 were paid
on the next day ¢, e, 8th July. This hundi is drawn by Mahalingapa in favour
of Shivalingapa Itgi who endorsed it to Bolmall, and it was then sent by him
to Gokuldass of Rabkavi for being redeemed., The two hundis of Rs, 250
each were redeemed on 18th and 23rd July respectively as will appear from
the entries in Gokuldas’ Khata. These facts being established, it is now to
be seen how the bribe story agrees with them. Mahalingapa, Malapa and
Mallaya negotiated the business, while Vartyapa retires behind the curtain
and Rudrapa is dispensed with as being obviously useless, The above trio of
M’s proceed to Belgaum to demand their money back, and after the ceremony
of threats and yielding to compulsion is gone through, as on the former occa-
sion, they agree to pay another sum of Rs. 400 to Vamounrao and Rs. 100 to
Bavdekar for a second advice of the Political Agent. On this occasion the
Assistant Political Agents’ recommendation was sent from Belgaum on 25th
June and received in Political Agent’s office on 2ud July, Col. Salmon’s ndvice
was sent on the 3rd and received at Belgaum on the 7th. Malapa says that ufter
Bavdekar informed them that the papers were scut to the Political Agent they
remained at Belgaum 8 or 10 days until they were apprised of the return of the
papers. This must be at least 10th July. Bavdekar demanded the money, which
they after some protestations paid by procuring from Bolmul, So the money
is clearly procured after the 10th ; and how could a hundi have been drawn it for
on the 6th? Again, even asswuing that Malapa’s ealeulation of days is wrong,
Mallaya says that they paid the money to Vamaurao and Bavdekar on the
same day, on which they drew the two hundis, which is again hapossible, fur, the
entry in Bolmull's khata on Asbadha Sudha 6th shows that the sww of RV 400
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was paid by Bolmuli’s clevk on the §th of July. Morveover the Political Agent’s
sanction to the advice was received at Belgaum on the 7th. The hundi of 6th
could not, therefore, have been drawn for the money that was, according to
the witnesses themselves demanded, procured and: paid after the papers had
returned. The theory of a in-evious intimation is also untenable, for, in that case
the whole story about demands and threats must be abandoned as false; and then
the question might be legitimately asked that if a part of the witnesses’ state.
ments is false why should the rest be accepted as true ? The whole must be dis-
carded as suspicious and thus the bribe story falls to the ground. Even on this
occasion Itgi deposed before the Political Agent to'have taken 2 or 3 days before
he cashed Mahalinga’s hundis, The latter, therefore, must have resorted to him
about the 4th and the demand for money must have been before that day, which
is not possible, if Col. Salmon’s advice was despatched on the 8rd. Any way
the hundi transaction does not, as in the first case, agree with the oral evidence
and, if it does not so agree, its connection with the bribe transaction there is
nothing else to establish, as the Hundi by itself is perfectly silent on the point,

. The redemption ot these hundis is brought about in a round about way.
Mahalingapa and Malapa returned to Benhatti soon after, and it was Holiba-
sapa, who for some unaccountable reason, was entrusted with the task of pay-
ing the hundis, although he was neither the drawee nor the drawer nor in any
way connected with it. The sum of Rs. 500 is made up in an extraordinary
manner.  Rudrapa and Vartapa borrow Rs. 50 and Rs. 100 respectively from
Holibasapa, and then again hand over the money for repayment of the hundi.
Mahalingapa pays Rs. 200, which he enters into his accounts as the
- entry under a@rd of 18th July. The remaining Rs. 150 weie to be paid by
Holibasapa, on Mahalingapa’s account, Unfortunately Holibasapa’s pri-
- vate accounts arc not called on ; and so we have no means of checking
the above explanation. The entry of 18th in Mahalingapa’s e and
the two unstamped bonds of Rudrapa and Vartyapa are produced.
These bonds as very suspicious and may have been forged for this case,
especially as they bear no stamp and asit is not probable that shrewd
men of business, as the witnesses in question undoubtedly are, who think that
a bond is necessary, would not take the ordinary precaution of using, at least,
one anna stamp so as to make the bond a promissory note. Holibasapa and
Rudrapa both repudiate the explanation before the Political Agent by saying
that the money of the bonds was taken by Rudrapa for private business.
Alapa, however, contradicted !Holibasapa before the Police by saying that
Mahalingapa himself paid the hundis, Who is to be believed ¢ Alapa scems to
be in the right, for, apart from the improbability of Mahalingapa’s asking
Holibasapa to redecm the hundis, when he himself was on the spot, an account
of the Rs, 500, if collected by subscription, ought to have appeared in his @,
But we have nothing of the kind, which shows that Holibasapa’s first explana-
tion must be false. Besides the two entries in Gokuldas’ khata of the two hun.
dis heing redeemed on 18th and 231d, respectively, are inexplicable, if Holiba.
sapa’s statement that he collected Rs. 500 by contribution and paid them in a
lump sum is to be believed.  Mahalingapa’s later explanation is far more pro-
bable,  Both he and Malapa say that the hundis of 6th July were obtained be-
cause they wanted to make purchases, hut as the bargains failed they sought
to recall the wndis, which however had been alveady sent to Rabkavi,  They,
thercfore, repaired Lo Benhatti and Mahalinga paid the hundis himself by
the same money.  The whole transaction having thus proved abortive, no
entry of it was made in his klinta,  This appears to be a very natural course
and Alapa supports it,
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The entry of Rs. 200 &y d@mam in the D rallats of Tsth Joly is also
explained.  Mahalingapa connects it with the pavment of s, 200 to Anantrao
Patkur three mouths ngo,  That payment was entered by Lis elork Ly quistake
wn his private khata, and when he discovered the wistake on his return to
Benhatti after 7th July he adjusted the balanee by debiting a tobaceo tran-
saction of his of the same value in the Duirelheta, This tobaceo was purchased
with the sum, which Mahalingapa had obtained by his hundi of 15th May,
drawn on Holibasapa, and hence the entry contains the word e grfrgam (thro’
Holibasapa ) to indicate the nature of the transaction. There is nothing impos-
sible in this ; on the contrary, the fact that the payment to Anantras docs not
appear elsewhere in the Detvaklote makes it highly probable that the entry of
18th July represents that payment and not a portion of the yedemption moncy
of the hundis of 6th July as Holibasapa would have us helieve, .

From a consideration of all these facts the conclusion is ivvesistible that
Mahalingapa obtained the hundis of 6th July for a commercial bargain of his
own or ¢f his friend Malapa or of both, and not for procuring money to pay to
Vamanrao and Bavdekar. Mahalingapa, although personally known to Bol-
mull might have resorted to Itgi, as a payee, simply beeause his own credit was
at that time perhaps exceeded. There is ample evidence to prove that Maha-
lingapa engaged in a commercial bargain,  He must be 8 man of means since
he was appointed the sole treasurer of gF@i@ of Benhatti, He obtained a
Hundi' on 15th May from Bolmall for purchasing tobaceo. Isit then impos-
sible that he should have engaged in a similar bargain for purchasing tobacco
about 7th July, as he admits in his deposition before the Political Agent to
have done about 15th May ? He actually mentions the name of Madvalapa of
Konnur, with whom he bargained, a circumstance which proves that he is
telling the truth. I beg to draw your Honor’s special attention to this fact, for
it at once removes the suspicion, caused by near coincidence of dates, that the
hundi of 6th July is connected with the alleged bribe, The cue given by Maha-
lingapa was valuable and by following it up I am happily now ina position to
convinee your Honor that about §th July, 16 loads of tobacco were actually

sent by Madvalapa to the Agent of Mahalingapa at Kudchi, by rail. Anex- -

tract of an entry in the Kudehi Agent’s accountin his own handwriting, and
a certified copy of the Railway invoice which were applied for and obtained only
during the last week are appended herewith. There can, therefore, he no doubt
that Mahalingapa was substantially right when he told the Political Agent that
he was trying to make purchases, though not of tobaceo, about 7th July, His
and Malapa’s statements that their bargains broke ave therefore only partially
true for the tohacco appears to De worth only about Rs, 250. It is impossible
to go into further details unless corplete accounts of all the parties con-
cerned are available and produced for inspection. Nor is it necessary for
‘me to do so. Once the fact is established (and that is the chief thing ) that
Mahalingapa made commercial bargains about 7th July, it hecomes ohvious
that he must have wanted moncy at the time and drew hundis at Belgaum or
Shahapur like those of 6th July.

Where is then room to suppose that those hundis weve for the bribe? Is
it not more probable that Mahalingapa wanted the money for Lis bavgain with
Madvalapa which took place exactly at the same thme? It is clear, therefore,
that as Rudrapa’s hundis were utilized to build the story of the first Tuibe,
Mahalitgapa’s own hundis must have Tcen availed off to account fur the sceond
bribe,  The vague aud shadowy preswmptions of Tribe fornd conveuient pegs
to hang upon, when these two scts of Jnndis were discovered to colneide as
nearly as possible with the dispatel of the Palitieal Agent’ orders and when
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this basis was thus made the detailed stories could casily be invented by stafting
them with dramatic incidents, I have already shown how the dates of these
hundis are themselves enough to prove the falsity of the oral evidence.

Baut if any further proof is wanted it is supplied by Mahalingapa’s 37,

If the bribe transactions are real the Benhatti people must have spent Rs, 1500
on this khatpat, excluding :the minor expenses entered in the @i and
the ornaments that are still under attachment for the pleaders’ bakshis ; wiz,
Rs. 200 fee of Anantrao, Rs. 100 to Bavdekar for stay order, Rs. 500 to
Wamonrao and Rs. 200 to Bavdekar in May and again Rs. 400to Wamonrao -
-and Rs: 100 to Bavdekar in July. All these expenses were to be defrayed from
subscriptions and must, therefore, be found in the 3zard. Of these Anant-
rao’s may be represented by the entry of 18th July, while the sum of 100 Rs,
for stay order being paid by two or three persons as Alapa says may be ignored
for the present. But where is the account of the remaining Rs. 1200. If they
were spent they must have come from somewhere ; and must be accounted for
somewhere; but nowhere are they to be found! The 3@ shows a credit of
Rs. 360-3-9 and a debit of Rs, 503-6-9, leaving a balance yet to be recovered
from subscribers to the amount of Rs, 143~3-0. This is the total account, and the
* fact that the ornaments of the four leaders, who signed Anantrao’s Vakalatnama
had been attached for his bakshis proves that no more subscription has ever since
been collected to make up the deficit. If this is the case with the J@rd, as
we have it, where are we to look for the debit and credit of Rs. 12002 Men

whose ornaments had to be attached for Rs. 400 could not have certainly af-
forded to spend Rs. 1200 out of their own pockets, nor has it been shown that

the money might have come from any other source. Are we not then entitled
- to assume that this expense of Rs. 1200 is entirely fictitious? This simple
fact is enough to smash the whole bribe theory. It may be urged that being
~bribe amounts they are not entered in the ¥w=wt. But I beg to point out
‘that the fact of a subscription of Rs. 1500 raised in the village of Benhatti can-
not be concealed. It cannot be concealed or suppressed in a town like Kolha-

pore, and « fortiors in a village like Benhatti; and hence if the Police has not__

discovered any evidence of it beyond Mahalingappa’s 3@, the only con-
clusion possible is that the bribe story is a myth and that not more than about
Rs. 500 were spent in all for the purpose as stated -in the 3z@rf, By the
bye I may here also refer to the improbability of spending of Rs. 1500 simply for
having the day of the bazar altered. The debit and credit entries in the &awmr,
as they are, therefore, more likely represent the correct state of things than the
fictitious stories told by these witnesses before the Police.

There now remain the two letters and the entry in Gokuldas’s khata on
18th July of a hundi of Rs. 200 being issued to Mahalingapa, It is difficult to
see why this item is brought forward at all, unless it is sought in some way or
other to conncct it with the entry of 18th July in Mahalinga’s &a@re. But all
doubt on the point may at once be cleared by pointing out that the Mahalingapa
to whom Gokuldas issued a hundi on 18th July was a different personage al-
together being named Mahalingapa Basaparapa Nasi while ours is Mahalingapa
Virsangapa Bundi ( Vide copy of the cntry in App. ). Thatrentry, therefore,
is quite irrelevant.

The two letters also prove very little. That of 22nd May written
by Rudrapa. and Mahalingapa jointly to two men at Wasur contains nothing
that in any way helps the charge of bribery and is probably produced simply to
prove, that Rudrapa was in the sceret of this market affair and thus to
support his hundi of 20th May indirectly. As amatter of fact, as has besn
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already shown, the létter, if genuine, striles at the very root of the flrst bribe
story by proving that Mahalingapa was in Belgaum atthat time as lLie could
have drawn a hundi himself if any was needed at all,

The second letter of 30th August contains the only statement in writing,
which taay, perhaps, be construed to incriminate me, It shewsT was expected by
the writers to arrive at Belgaum on Saturday night, that is, on the 1st of Sep-
tember. Taken by itself, it proves nothing, for it does not imply that I ac-
tually went to Belgaum, or that even I really intended to go there, or that,
even after going, I had any interview with these people or that such interview
had any eriminal object. It simply meahs that the writers expected or rather
conjectured that I would be at Belgaum during the Ganpati holidays. This"
letter derives importance only if taken in connection with the whole oral evi.
dence ; but as that evidence has been shown to be quite untrustworthy the
letter loses its significance altogether, I shall now show that this letter, too, is
baseless, if not, perhaps, actually fabricated. It is produced under very suspi-
cious circumstances. The envelope, no doubt, bears the post~marks of Belgaum
and Beunhatti, but there is nothing to show that the envelop was not used to
sanctify a fraud, viz., of putting a new letter into it afterwards. Vartapa pro-
duced this lettér twice, on the 30th Mareh and 7th April, Tt is a mystery’
how after being produced once on the 30th March, it again went into the
hands of Vartapa, so that he could produce it a second time on the 7th April,
a mystery which Mr, Guider, when questioned by me, could not explain and
which heightens the suspicion about the genuineness of. the letter, For is
it not possible that the letter, produced on the 30th March was diffevent
and was withdrawn for the purpose of being replaced with the present one,
because it could not suit the story? What other explanation can be given
ot the extraordinary procedure of allowing a witness to produce the same letter
““Twice at an interval ?No Police officer will, I dare say, ever think of allowing a
_witness to take back such important documentary evidence,once it is produced
before him by the witness, This shows that if the present letter was not already
fabricated before 30th March it was certainly possible to do so between that

day and 7th April. Its history before the 30th of March is stranger still. If we
are to believe the statements before the Political agent, it was with Alapa, who
gave it to-Sangapa, who kept it in his pocket and handed it over to Vartapa
to be produced, The mere circumstance that it came from the custody ofa
- man like Sangapa is enough to taint its genuineness, The letter is therefore a
fabrication made to bolster up false story. There are however still mora cogent
" reasous for holding that the letter is, to say the least, suspicious, The state-
ment made therein that I was to be at Belgaum on Saturday -the st can be
shown to be false, It is iu the first place contradicted by Mahalingapa, who
says that I was expected on Sunday ; and by Mallapa, who says that I was to
be at Belgaum on Monday the 3rd. Mallapa goes a step further and says that
ke actually saw me at my house at Belgaum on the Ganesh Chaturthi ; but he
 is careful to add that nobody witnessed our interview, the secret being thus
kept between us two, to be divulged whenever either of us pleas'aed, and not
otherwise, Mallapa, however, in making the reckless statement, did not know
that ho was liable %o be falsified by incoatrovertible proof. I append
a memo from the Political Agent's Travelling allowance bill from 1st to 5th
September aud from the muster roll for the whole month of Septem-
ber from which it will be seen that I could never have gone to Belgaum at
any time between the lst and the 5th, This memo shows tfh.at I was pre-
sent at Kolhapur on the 1st, started by train to Sangli via Shirol with Col.
Salmon's camp on Sunday the 2nd, halted at Sangli on the 3rd and ‘tho ith
and loft Sanghi for Kolhapur via Shirol ou the 5th, Now to reach Delgaum
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on Saturday night I must have started by the train, which then left Kolhapur
gt 10 4, 31, reached Miraj at 12-9 ». », and reached Belgaum at 8-19 ». w. ; but
I attended offica on Saturday after 11 r: x.; and did work which can be
easﬂy ascertained from office record., Again I starbed from Kolhapur for Sangli
pia Shirol on Sunday the 2nd, a f’wh which is quite 1ncompat1ble with
the theory that I was at Belgaum on the 1st or the 2nd or on the 3rd, On the
Srd, which is the Ganesh Chaturthl day, I halted at Sangli and could not, there-
fore, be conferring with Mallapa at Belgaum, With the train arrangements of
that time I could not by any possibility have gone to Belgaum and returned to

Sangli or Kolhapur on the same day, so as to be marked present, - It cannot.

~ be supposed that the allowance bill and the muster roll have been forged, for

the former was prepared in the English office and under the supervision of Mr,

Datar, the Head Clerk, who himself was present on the tour and must
have, therefore, prepared the roll from his personal knowledge. M.
Datar’s ill-feeling .towards  me since long before that time is an
open secret and can be proved by documentary evidence. He could not,

therefore, have assisted me by making false entries. On the contrary I am

pretty sure that if I had really gone to Belo'aum in that interval the fact would
not have failed to appear on official record. There .is no room, therefore, for
suspecting the bill and the roll, and if they are «true, what becomes of the
letter of 30th August and Malapa's and Mahalmcra's statements that I was
to be at Belgaum about the Ganesh Chaturthi, as well as Malapa's additional

refinement that I actually conferred with him on that day ? They must be L.

held to be downright lies, This is another reason to suppose that the letter

of 30th August must have been fabricated by some one, who did not know

my movements from 1st to 5th September, It. may possibly he said
that althoughI did not actually goI might have intended to doso and the
fact might have been communicated to those people by Vamanrao : but how
does that prove my complicity in any bribe transaction ? And then what be-

comes of Malapa's alleged interview with me at Belgaum ? As a matter of fact I,
nover intended nor did I,as a matter of fact, go, norcould have gone to Belgaum '
for the Ganesh Chaturthi and the witnesses have simply told gross lies before =

the Police. Out of the two statements of Malappa—-the one before the Police and
the other before your Honor, the latter wvi, that he was at Benhatti on the
Ganesh Chaturthi day is, therefore, move trustworthy But I do not care toas cer-
tain where he was at the time. Once the fact is established that I did not
go to Belgaum, at the time, it follows that I never conferred with Malapa or
any body else, and it is quite immaterial to me whether the letter of 30th
August is genuine ora fabrication though, for reasons given above, Your Honor,
I am sure, will bold it to be suspicious ; and indeed, your honor eXpressed

that you would not believe it was the same letter that was originally in the .

envelope,

Such is tho evidence ou which Your Honor is asked to conviect me of a

gerious offence. Fortunately for me it is admitted that the oral testimony is

uscless, and Your Honmor has justly observed that the case for the
prosecution mainly depends on the documentary evidence. But it will be
at once seon that the latter has hardly any direct connection with the case,
and the only point that was supposed to require any explanation was the
coincidence of the dates of the Hundis with the dates of the alleged bribery
transactions, I have,I think, succeeded in shewing first that not only there
18 no coincidence of datcs, but as a matter of fact the Hundis are drawn a day
or two earlicr than when they could have been possibly required for the bribe
transactions. This, by itself, is enough to swash the case against me. But
bappily, by the clue given by Mahalingapa in his evidence bofore Your

.
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THonor T have been enabled to shew conclusively that the second Hu:
recczrds.' a real tobacco transaction of the subsequont day, lere is pr
pomtivez if ‘any were needed, to prove that these Hundis, which w.
dra.wr.l in ordinary commercial course, have heen cleverly utilised by -

" enomies to build a bribe story upon. The discovery of this real commere -
transaction therefore knocks the bottom out of the case. It is also further shev
that the story about the redemption of these Hundis by subseription &«
is equally incredible. The entry of Rs. 200 in Mabalingappa’s Daivakha
again represents a separate Hundi transaction—the Hundi itself bein
produced before Your Honor ; and if so the same entry cannot bo utilise
again, for the alleged bribe transaction, From all these facts--facts proved by
independent documentary evidence —the only cenclusion that can be drawn i
that the Hundis are independent transactions intended for commercial purpases ;
the Daivakhata representsthe whole debit afd credit with regard to this mar-
ket affair ; the unstamped bonds produced by Holibasapa ave either fictitious or
meant for private use, ashe and Rudrapa subsequently say : the several entries
in Mahalingapa’s, Gokuldas’ and Bolmall’s khatasare as they have been explain-
ed by them ; and the letter of 22nd May is colourless; and that of 30th August

is most probably fabricated. As to the story which supplies the hack-ground
as it were to these documents, I have already shown how the most important
portions of it are highly; improbable and contradicted by the witnesses them-

“selves, And Ihave proved all this, as promised at the outset, from the
evidence collected by the Police themselves and without taking advantage of
the denials in the depositions before the Political Agent. Those denials were

~in fact wholly yonecessary, for the former statements of witnesses were so
palpably false that no man with a grain of common sense could have believed
in them. Had I uot ‘heen sure of this, I would not have certainly offered to
prove my innocence on the 14th of October before the witnesses were examin-
ed before Your Honour, - ’ ‘

-~ That the whole case is concocted against me will, I hope, be clear from
the above. The' fact that evidence was fabricated in other eases set up,
at least one case against me 1. ¢, the Mantri case, makes it highly probable that
the present case too is of the same nature. Those who can fabricate evidence
onee, 38 Your Honour has held it proved in the Mantei case, are cortainly
capable of doing so a second time, ‘

The probability of guilt, which is generally inferred from a number of
“complaints against the same man is just the other way, when most of the com-
plaints have been proved to be groundless, or at least highly suspicious. If
suspicions of guilt in seversl cases amount to the total of a real offence, the cer-
tainty of fabrication in one together with its probability in the other case ought
surely to go far to prove the absolute innocence of the man. The very fact
that o many cases have been set up against me and have failed oughs fo lead
anybody to the moral conviction that I am really innocent,

But it yay he asked why should cases be concocted agaiust me
at all? The explenation is simple, Your Honour held in the Mantii
case that a conspiracy was rife against me and that the abstraction of
a document from the Political Agent's official record, which constituted the
charge in that case was purposely done by others to injure me, That such
a conspiracy exists against me is, therefore, proved, and Your Honour told mo
several times that Your Honor would presume itinmy favour, Itis not
improbable, therefore, that evidence in a case like this should be concocted by
those who have all along been trying to ruin me. This conspiracy is of 8
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long standing, dating as it does, from 1892 at least, Mr, Walsh in Lig letter
to the Political Agent, which Your Ilonour kas perused and a copy of which
was forwarded to Government by Col. Hunter, has noted the existence of
such a conspiracy as having been mentioned to him by Col. Wodehouse
when the latter handed over to him the temporary charge of the Political
Agent’s Offico in 1893, Col, Hunter, the late Political Agent, wrote on 28th
May 1894, that is, about the very time when thie Benha ti ease was going on :—
4 g ( 7. e. Mr, Manjrekar ) has been at eumity with the Hoad Clerk, which
has made his position very uncomfortable, but he' has alweys heen reasonable
and trustworthy, as far as [ have discovered, " [s it possible that [ «»uld have
wventured to take bribes in May and July of 1894 with so many enenmies ready
to expose me at any moment ? I may also refer to the secret inquiry held by
Lt. Pottinger about the end of last year, in the course of which he discovered
nocturnal meetings at a Mu. Critchell’s house where Mr. Datar and Me, Yash-
wantrao used to attend, The abstraction of the document in the Mantri case

has been strongly suspected to be connected with these meetings, Coi, Hunter .

in Lis letter to the Government of Bombay (dated 9~1-96) reporting the results
of an inquiry held before my suspension distinctly says that a clique in Kolha.
pur and S. M, Country was then tryiug to annoy me and that even Major Wray
was siding with them, Col. Hunter believed the petition then sent against me to
be Mr. Critchell's work, (Vide App. ) There can be no doubt, therefore, that
evor since my suspension the clique must liave been working hard to bring me
into trouble, and must have therefore concoeted the cases against me, The pro-
sence of Yashwantrao and other Officers during Mr, Guider’s inquiry, is, theroe-
fore, significant; and depositions interpreted by hir ought to be accepted with
the greatest caution.

- It may not be out of place here to refer to tho record of my past services
and the testimonies to my honesty and zeal which successive superiors of mine,
have been pleased to place ou record. Col. Hunter, for instauce, writes on 28th
May 1894 : “ He has always done his work well, and as far as I know, is trust-
worthy, He seems to kaow law well. He is hard-working and efficient. » The
same officer in his letter No, 469 dated 22-11-95, to Government submitting a
proposal to create a post of Native Deputy Assistant Political Agent was
pleased to recommend me for the post and referred in very flattering terms
to my qualifications, Mr, J. F, Muir, Mr. Wiltshire, Mr, Walsh, Colonel
Salmon, Colonel Wodehouse and all Officers under whom I had the honor
to serve have spoken in the same high terms about me, (Vide App. )
Considering . my f[past record of services therefore it is not likely that I
could so far abuse the confidence placed in me by my superiors as to resort
to illegal practices. Your Honour will, T hope, take this circumstance into
consideration before presuming everytiuing against me simply because mis-
fortune or the machinations of my enemies have for the present brought me
into difficulties. By position as Native Agent was a very delicate one,
Although I had very little real power in my hands all persons, who fail-
ed in achieving thLeir object in the Political Agent’s Office or who were
in any way affected by his orders, looked upon me, rightly or wrongly,
as the cause of their ruin. I have thus unwillingly created a number of
¢nemies; who will be simply overjoyed to see my fall, The more I have
tried to discharge my duties fairly and independently tho more jealousy and
~ unpopularity. seem to have increased, Isit not natural, therefore, that when
I was prosecuted so many should come forward to depose falsely against me ?
I mention theso things here not to palliato anything that may really go
23ainst me, but to point out that if any presumptions were to be drawn in my
easo they should be drawn iu my fuvour and not against mo, Any honest
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rmaa-can by convicted guilty if ‘everything is to be presumed against Lir
runless and until he proves -the -contrary absolately. The presumption ¢
ilaw is always in favour of the iunecence of the aceused and I do not BuUppos
ithat the -rule ‘is -diffrent .in & departmental inquiry., Again th
-charges against me are Such 'as can never be disproved by positive evidence
“What proof for -instancecan I give that I never took a bribe? Or bow car
iI shew the real nature of the trausactions of other people now fathered on ma
-as bribery transactions? It is impossible for ms or any one else in my position
'to ransack and bring to light the dealings of various differect persons, which
have been placed before Your Honour in a perverted form. It should also be
rnoticed that while my accusers had more than six months to get up the cases
-against me and to prepare the evidence after my suspension from office, I am
-asked' to meet these charges almost at a moment's notice. Under these circum-
-stances I can only show that the evidence brought forward to substan-
‘tiate the -charge is inconsistent -or self-contradictory -or /improbable or
false; and I-think I have doneiit fully in the present case, It is by
‘looking ‘to ‘the probabilities of the facts alleged that such cases are gene-
rally decided; and Your Honor, I hope, will be convinced by a perusal
-of what I have written that the probabilities in this DBenhatti case
-are all .in favour of me, It may be said that bribe-takers are always
-careful to leave mno trace of their actions behind, ‘but is that 3 rea-
:gon to couvict a man, where evidence is palpably false, fabricated and
simpossible? On the contrary, the very fact that evidence is umprocurable in
such cases should make ona look with suspicion and distrust every piece of
-oral and documentary evidence, that i too striking or circumstantial or
-coinciding. The circumstantial accounts given by the witnesses in the
Benhatti case and the supposed near-coincidence of the dates of Hundis with
rthose of the Political Agent's orders, therefore, prima facie stamp them as
-either false or manufactured or-misapplied; while, from what I have said above,
-t will be, I think, evident that the really innocent Hundis have been falsely
«used for a false purpose, and that the coincidence between the tobacco trans-
.action of 8th July and the dates of the Hundis is far mors remarkable and real,
‘being established by unimpeachable document,than the alleged coincidence
rin the-case based as it is on admittedly doubtful oral testimony, I refer to
this point here because Your Honor alluded twice or thrice to the striking

-coincidence of the dates in this case, '

I may before concluding be permitted to refer tothe sound dicta, which
:the Government have laid down for being observed in the trial of department.
:al cases, In para 2 of their circular No. 3876 of 1843 (Territorial Dept,
Rovenue)it.is distinetly said, “I am forther instructed on this occasion to
impress upon you the necessity of ebserving the greatest caution in inflicting
the punishment of dismissal, confining it to cases resting on the surest grounds,"
cdn para 8 of Resolution No, 7170 of 1883 (Judicial Department) the Govern-
ment of Bombay observe “ There is a distinction between judicial inquiries
and departmental inquiries as regards the admissibility of evidence, but thers
should be no distinetion as regards the decision being based solely on the
evidence admitted.” And in para 11 they remark ; “ The Governor in Council
considers that in proportion as evidence falls short of full proof, consideratica
should be given to the previous character of the subordinate concerned and
especially to any specific instances of good or bad service, that may have beca
officially noted in his case,”

It will e clear from the foregoing that the rules for determining tLo inno-
conco of a Government official enhians-d =™
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as are usually observed in a Court of law and as are sanctioned by the dictates
of common sense. Applying these tests to the charges against me, Your Honor,
I am confident, can arrive at no other conclusion than that those charges are
false and that evidence produced to prove themis fabricated. I have been under
suspension for the last 10 months and I have already suffered too much during
this period by way of expense, trouble and anxiety. I beg Your Honour, there-
fore, to bring this protracted inquiry to a close by pronouncing your final
decision at an early date, I cannot allow this opportunity to pass without
.expressing my deep obligations to Your Honour for the facilities afforded to
me to make my defence and the consideration Your Hornour has always shown
me in my present position. My path has been comparatively smooth since
Your Honour’s arrival at Kolhapur and I owe my best thanks to Your Honour
for it, I also beg to be -excused for any harsh or ungenerous expressions that
‘may have unknowingly escaped me during the courss of this inquiry, The
draw-backs under which I laboured were very great, and, besides, very
little time was available to me for collecting materials in my favour or
writing out:this defence, I have, I think, however, dealt with all the important
points in the case and shewn the falsity of the allegations against me,
But if any points still require explanatien for—it is impossible to anticipate all
doubtful points and explain them:n a written defence—Your Honour will, I trust,
ot -attribute it to intentiomal omissiom, but - kindly again allow me an
.opportunity to explain the same either orally or in writing, Your Honour has
already been pleased to pronounce me not guilty in the Mantry case and I
-am confident that Your Honour's opinion in the Benhatti case also will mot
“be different, o

Begging to be excused for the length of this statement,
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I am directed to reply to your letter No. 2780, dated 20th September 1911,
asking this Government to favour the Government of India with an expression of
opinion on the provisions of a *‘Bill to consolidate and amend the law relating to

' Lunaey.” o ‘ ‘

2. The Governor in Council agrees that it is desirable to consolidate the law
relating to the custody of lunaties in India, but he is not inelined to go quite so far
ag the Government of India in the direction of amendment and assimilation to the
English Law on the subject. In particular a very considerable change in the law is
made as regards the confinement of lunatics in asylums on the application of relatives
and friends. [n the opinion of this Government the necessity for a reception order
issued by a Magistrate has not been established in Madras., Regarded as an addi-
tional protection from the risk of improper confinement, the new procedure has no
clear advantage over that embodied in the existing law, for the Magistrate is very
unlikely to refuse to act upon the two medical certificates; and from the point of
view of the lunatic’s relatives, there is the objection that the provisions of the Bill
will unnecessarily complicate procedure and, even though the inquiries are held in
camera, will inerease very largely the probability of publicity. Xxperience shows
that, under the system of monthly official visitations to public asylums, the danger
of improper detentions is believed to be small, and the only alteration in the law
which the Governor in Council recommends is an addition to section 18 (1) of the
Bill to disqualify absolutely the Superintendent or any medical officer attached to an
asylum from granting a certificate for admission. If, however, the Government of
India determine to retain the new provisions for the grant of reception orders, I am
to suggest that the Magistrate should be required to see the alleged lunatic in every
case before passing an order, and that he should be held responsibie under section
11 for obtaining an engagement from the petitioning relative or friend for the -
- ‘maintenance of the lunatic in the asylum and for this purpose the Civil Medical
‘forras 75 and 77 may very conveniently be combined in one document.
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3. This Government do not consider tho definition of a lunatic in the dratt Bill
setisfactory and suggest for consideration the following :—

* Lunatic ” means and includes a person so diseased or affected in mind that
he is dangerous to himself or others or is incapable of looking after himself or his
property. |

The Government further consider that advantage may be taken of the present
opportunity to incorporate the provisions of the Scotch Law (Section 15 of 29 and
30 Viet.,, Chap. 51) which allows admission of uncertified cases as voluntary
boarders in asylums. The Governor in Council believes that such provisions will be
taken advantage of occasionally even now, and that they will eventually be of consi-
derable value.

4. The following criticisms of specific clauses are for consideration :—

(i) Clause 2 should be amended so as to save the powers of District Courts
also from the effects of orders of the Magistracy passed under Part II, and the clause
might be expanded so as to make it clear that if a civil court has already refused to
declare a person a lunatic and subsequent lunacy is alleged, the Magistrate should
be obliged to refer the petitioner to the eivil court.

(1) Clause 5.—1f the procedure of Part II of the Bill is retained, diseretion
may be given to the Magistrate to dispense with the second medical cerhﬁoatﬂ if for
reasons to be recorded in writing he thinks it desirable to do so.

(iii) Clause 11.—The expression ©friends of the said lunatic”’ is indefinite
and the words “ persons chargeable under any law for his maintenance ” might be
suitably substituted. : : :

(iv) In the letter from this Government to the Government of India, No. 215,
Public, dated 25th Mareh 1909, it was suggested that the words « any lunatic who is
believed to be dangerous” occurring in the first proviso to clause 14 should be
replaced by the words « any lunatic produced before a Magistrate under the provisions
of this section”, as the proviso as it stands seems to imply that only a dangerous
lunatie may be handed over to his friends and a lunatic not dangerous must be sent
to an asylum. I am to ask that this amendment may be further considered. For the
words ¢ the public asylum of the province ”, “any public asylum *” may be adopted.

(v) Clause 15 (2).—The question of providing an alternative sentence of fine
for minor cases of neglect or ill-treatment might be considered.

(vi) In clause 16 (1) the words ““at the request of the medical otficer who
has been called in” and in clause 16 (2) “af the request of the medical officer ”
may be omitted.

(vii) Clause 17.—I am to suggest the omission of the second part of the clause,
s0 that an officer in charge of a police station may possess the same powers and
responsibilities in a Presidency town ag elsewhere. If this is not acceptable, I am to
renew the suggestion made in this Government’s letter No, 215, Public, dated 25tk
March 1909, that the words * not below the rank of a Sub-Tnspector * should be sub-
stituted in this elause for ““ not below the rank of an Inspector.”

(viil) Regarding clause 20, T am to point out that the list of relatives ineli-
gible to grant a medical certificate is not complete. For those very considerable
soctions of the community in Malabar and South Canara who follow Marumakkatayar
and Aliya Santana Laws of Inheritance it is important.that uneles and nephews, aurt
and nieces should be specifically disqualified under this clause, and 1 am to s e
the addition of these words
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(ix) Clawse 21.—There ghould be provision that.one copy ,<->f. the_ reception:
order should be sent direct to the Superintendent-ofthe Asylum, and in order to guard:
against the possibility of a reception order being held is terrorem over the head of
an alleged lunatic, the currency of an order might perhaps be resi/;ncted to seven

>

days.

(x) Clanse 24.—Provision should be made for cases in which the person legally
bound to maintain the lunatic, though without sufficient means for the payment of
the whole cost, may be able to bear part of it.

(xi) Clause 25.—Under section 34 of the English Lunacy Act the consent of
the Judicial authority is necessary to all alterations in documents relating to private
patients. This provision should be extended to the Indian Law if a Magistrate is
required to be a party to every reception order and should be made applicable also to
orders issued on inquisition. .

(xii) Clause 28 (1) of the Bill seems to presuppose that criminal lunatics are
confined under the orders of Magistrates or Courts, whereas under the existing law
such lunaties are confined under the orders of the local Government. It is
presumed that this alteration in wording is intentional and that the Government of
India propose to amend the Code of Criminal Procedure so as to delegate to
Magistrates and Courts the powers which are now inherent in the local Government
under sections 466 and 471, Criminal Proeedure Code.

(xiii) Clause 30 of the Bill as drafted seems to be open to objection and the
word * directs ” adopted from the English Law liable to create misapprehension.
Release should be ordered by the authority which granted the reception order or by
co-ordinate or higher authority and not simply at the request of a petitioner. It
seems desirable to assimilate so far as may be the procedure in clause 30 to that laid
down in clause 31.

(xiv) In clause 35 the words  jurisdiction of the High Court” should be
altered to * ordinary original Civil Jurisdiction of the High Court.”

(xv) As regards clauses 42 and 43, Mr. Justice Bakewell suggests the proced-
ure of the application for a new trial might be amended and brought into consonance
with the practice of the High Court and a provision inserted that if the application
has been heard by a single Judge an appeal shall lie from his order to a Bench as in
civil cases. ,

(xvi) Clause 52.—For the indeterminate word *family” might perhaps be
substituted * such members of the family as are dependent upon him for mainte-
nance,” which appears to be the intention of the draft.

(xvii) Clauge 58.—It is desirable that this clause of the Bill should not
conflict with the tenor of sections 24 and 3z of the Madras Court of Wards Act,
1902, and the Governor in Council desires that the powers of the Conrt of Wards
under that Aot may be saved by an express proviso to that effect. He knows
of no reason why the discretion of the Court should be fettered in the way proposed
in provisos (1) and (2) to clanse 38.

(xviil) Clauses 70 & 72.—The provisions in the English Aot relating to
correspondence and to visits of friends and to absence on trial might be usefully
adopted in India, but this can perhaps more conveniently be provided for in the rules to
be framed by the local Government after the Act has become law. This Government
concurs with the Board of Revenue in thinking that the Collector should be empowered
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o decline the management and also to claim his discharge in the manner provided by
section 40 of the Guardian and Wards Aect of 1890, The Bill should also state
explicitly what action is to be taken by the Collector in respect of the estate when

‘the lunatic dies.

5. The Bill and Statement of Objects and Reasons were published in the Fort

St. George Gazelte in English and the vernaculars on the dates shown below—

English ..

.o .. +» 10th October 1911,
Hindustani . . )

. .. .o .o «» 7th November 1911.
Tamil, Telugu, Canarese and Malayalam .. = .. b5th December 1911,

6. In conclusion I am to express the regret of the Governor in Council for the
-delay in replying to your letter which 1s due in great measure to the late receipt of
replies from gentlemen consulted. -

A selection from the eriticisms which have been received forms an annexure to
this letter.

I have the honour to be,
Sir,

Your wost obedient servant,

H. A. STUART,
Ag. Clief Secretary.

{Annexurs,



ANNEXURE.

I

Letter—tfrom H. D. C. Renwy, Esq., 1.C.S., Registrar, High Court, Madras.
To—the Chief Secretary to Government.

Dated—+the 8th November 1911,

No.—Dis. 1392,

In reply to your letter No. €016-3, Public, dated 12th October 1911, forward--
ing for opimion a copy of a Bill to consolidate and amend the law relating to Liunacy,.
I am directed to forward copies of minutes recorded by the Hon’ble Mr. Justice Benson .
and the Hon'ble Mr. Justice Bakewell and to state that the Honourable the Chief.
Justice and the other Judges do not wish to make any observations on the Bill.

FExcLosurE.

The Hon'ble My, Justice Benson.,

I consider that the Bili embodies a useful measure of consolidation and amendment. I do-
not propose to make any detailed observations. ;

The Hon’ble Mr. Justice Bakewell,

Sections 42 and 43.—The procedure of application for & new trial is not the practice of the-
High Court, and it may therefore be provided that, if the application has been heard by a .
single Judge, an appeal from his order shall lie in the same maunner as in civil cases,

Section 43 appears unnecessary, since the clauses under the heading “ Judicial powers over -
person and estate of lunatics ” deal with the jurisdiction and procedure atter inquisition. - In
lieu thereof the words “ and appoint committees of their persons and estates ” may be added to
section 44 (1). The Court may be authorised to appoint the Official Trustee to be committee -
of the estate of a lunatie, and this officer may be appointed Public Curator of the estates of
lunaties.

Sections 48 to 50.—The Madras High Court does not possess a Master in Lunaey, and it
will be more convenient to omit the references to a Master in these sections and section 64, and .
to amend section 63 by enabling certain powers to be delegated by rule to the Master.

II

Letter—from F. H. Hawnerr, Esq, 1.C8, Distriot and Sessions Judge,.
_ Coimbatore.

To-—the Chief Secretary to Government.

Dated—the 2nd November 1911.

No.—9042,

In compliance with Memorandum No. 6016~2, dated 12th October 1911, in the-
Public department, requesting me to submit to Government an expression of my
opinion on the provisions of the Bill to consolidate and amend the law relating to
lunacy, I have the honour to report as follows.

2. The consolidation of the law in the manner proposed appears to me to be-
desirable. I have nothing to urge against the proposals made in the Bill for bringing
the law and procedure in India more in accordance with modern English Lunacy
Law, except with regard to clause 94. This new provision might in certain cases.
cause hardship, if the only institutions which ave to be licensed as asylums are those
managed by a medical officer or medical practitioner as defined in the Bill. I wish
to bring to notice a case within my personal knowledge, in which the District
Medical officer of a district in this Presidency refused to recommend a grant from
the funds of the Taluk Board to a private lunatie asylum on the sole ground that
the native medical pructitioner who worked the institution was a mere quack. I

2
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. -was informed by educated Indian gentlemen that some of their relatives had been
-cured or had derived considerable benefit by being sent to this institution, which was
under the management of a Brahmin who treated his patients in aceordance with the
modes of treatment prescribed in some old Sanskrit works which he had studied.
He was a quack, as that word is understood by European qualified medical practi-
tioners, but the patients in his institution seem to have been well cared for and treated
kindly and seem to have derived benefit from the mode of treatment adopted. In
my opinion, if clause 94 is to be strictly enforced, it is desirable that the grant of a
license to a private asylum should not be based on a report of a single medical
officer but should be made the subject of an enquiry by a committee appointed by
Government, who should be required to enquire into the working of the institution
-and ascertain whether the patients are kindly treated and well looked after and
whether favourable results are obtained, in the way of cures. I am of opinion that
if licenses are refused where these conditions are fulfilled, merely on the ground that
the practitioner in charge of the institution is a quack in the English sense, such a
‘procedure would be opposed to the sentiments of many educated natives of India.

3. I am not aware of the existence of any private institution for the treatment
-of lunatics in this country, which is wholly supported by private endowment or sub-
-geriptions and where patients are not received for payment, but it is possible that such
institutions may exist or may be founded. Clause 94 of the propised Bill would not
-apply to them, though I am unable to see that any good reason exists for not bringing
such charitable institutions under the complete control of Government, if private
institutions of the same class, where a fee ig paid for the admission of patients, are
‘brought under control. It would be possible for all private institutions, where
lunatics were received for treatment, to evade the law, if no fees were charged for
individual patients but contributions were obtained for their upkeep from thaose who
sympathised with them, among whom would doubtless be found many of the relations
and friends of patients who derived benefit by treatment in them.

4. I now pro ceed to offer my remarks on speoial clauses of the proposed Bill.

Clause 11.—~Clause 11 and other clauses in the Bill, which provide for the friends or
-the relatives of the lunatic being required to pay his cost of maintenance, are so worded
that they can only be required to meet this cost if they have sufficient meaus to meet
-the entire cost. Now the cost of maintenance of a lunatic is defined in clause 3 ()
as including the cost of lodging, maintenance, clothing, medicine, and eare of the
lunatie, and though the total sum required for all these purposes may be beyond the
means of a lunatic’s friends or relations, they may be quite able to afford to pay a
contribution towards the whole cost. [t seems to me that they should be required
to pay such reasonable contribution even when they have not sufficient means to pay
‘the whole cost. I would suggest, therefore, that elause 11 and other clauses in the
- Bill, which provide that friends or relations should pay the cost of maintenance of a
lunatic, should be amended so as to require them to eontribute such reasonable sum
a8 they can afford towards the cost, even when they are unable to meet the whole
-cost of such maintenance.

Clauses 89 and 90 provide the procedure by which any authority which has
made a reception order under clauses 14, 15 or 17 may order the cost of maintenance
-of the lunatic to be met, and clause 87 provides that when a lunatic is admitted
under a reception order and no agreement has been taken from his friends or his
relations and no order has been made by the court for the payment of his maiute.
nance, then the cost of maintenance shall be paid by Government to the person in
.charge of the asylum. It follows then, in the case of every lunatic with regard to
whom a reception order has been made, that either the cost for his mnaintenance can
be recovered by proper application under clause 89 by the authority making the
-order of reception, or that the expenses of maintenance must under clause 87 be met
by Government, where such order cannot be obtained and his friends and relatives
have not undertaken voluntarily in writing to pay the cost of his maintenance. It
-seems, therefore, to be quite unnecessary to give power to the person in charge of the
lunatic asylum under clause 11 of the Bill to refuse to admit a lunatic, for whom a
reception order bas been obtained, unless his friends engage to pay the cost of his
maintenance, where they appear to such officer to have sufficient means to do so.
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In my opinion, clause 11 of the Bill is unnecessary, and a sub-clause should, I
think, be added to clause 10 directing the magistrate to enquire whether the friends
.or the relatives of the lunatic are prepared to enter into an engagement to pay the
cost of his maintenance, and, if not, to make an application under clause 89, where
4hat clause is applicable, or to take the necessary steps to ensure the payment of the
“expenses of the lunatic by Government to the person in charge of the asylum.

Clause 13 (1).—Clause 13 (1) of the Bill reproduces the present law, but I would
-guggest that it seems hardly necessary to make it imperative that officers in charge
of police stations should apprehend or cause to be apprehended and taken to the
magistrate all persons wandering at large who are deemed to be lunatics. This provi-
sion of law is not, I think, at present strictly enforced, and it seems hardly necessary
“that it should be, having regard to the fact that many wandering lunaties are quite
harmless to themselves and others and that many persons in this country deem it a
plous duty to feed and clothe such persons. I would therefore suggest that the power
_given to officers in charge of the police station in regard to the apprehension of harm-
less lunatics under this clause might be permissive and that its exercise should not be
imperative.

Clause 14.—Clause 14, which is also a reproduction of the present law, leaves it
purely to the discretion of the magistrate to decide whether a lunatic is a proper
-person to be detained, and the provisos to thisclause donot lay down,asI think they
ought to, that a magistrate should not order the detention of a harmless lunatie, solely
-on the ground that he is found wandering, if a friend or relative engages in writing to
-see that he is properly cared for, or if it is found that persons in the locality where he
Tesides do in fact feed him and attend to his material wants. If all harmless
‘wandering lunatics were sent to asylums, it seems to me that a number of new
-asylums would have to be opened. '

Clause 16.—Clause 16 does not provide where the lunatic should be detained
pending examination by the medical officer, and I would suggest that a sentence should

" be added that such detention should only be in places preseribed by rules framed by
- Government under clause 92 (b). Sub-jails, in my opinion, are not proper places
for such detention, as no proper arrangements exist for the custody of the lunatics in
them pending medical examination. I remember a case in which a medical officer
was unable to make up his mind about the lunacy of a person detained in a sub-jail
for some considerable time where the person in question one day ran amuck and
-murdered the warder and other persons before he was secured. :

Clause 21.,—The provision in clause 21 that a reception order, provided it appears
to be in conformity with the Act, shall be sufficient authority for the petitioner, or any
person authorised by him in the case of an order made on petition, to take a lunatice
and convey him to the place mentioned in the order and for his reception and detention
_ therein, and that the order may be acted on without further evidence of the signature
or jurisdiction of the person making it, may be open to abuse in this country where
such orders may easily be forged, and it seems to me to be desirable to inserta
clause in the Bill directing the visitors of an asylum or the officer in charge of an -
asylum to in7uire into the validity of such reception order under which an alleged
lunatic is being detained. A clause seems to be desirable making it penal to procure
‘the detention of a lunatic under a forged order. At any rate it seems to me
.degirable that a copy of the reception order should be sent direct to the officer in
charge of the asylum.

Clause 23.—The words ¢ committee of the person of the lunatic ” in clause 23 (a)
are not defined. The committee is no doubt that referred to in section 13 of Act
"XXXIV of 1858, which is reproduced in elause 47, but I think it would be well to
-define the phrase in the new Bill, as the word occurs in several clauses, e.g., clauses
9, 23, 47, 53 and 57.

Clause 24.—The remarks made above with regard to the recovery of the cost of
-maintenance under clause 11 apply also to the provisos to clause 24.

Clause 28 (2).—Clause 28 (2) embodies in the Bill the provisions of section 471 (4)
-of the Criminal Procedure Code, under which Government may empower an officer in
-charge of a jail to discharge all or any of the functions of the Inspector-General
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under section 472, Criminal Procedure Code. It is therefore necessary that in the-
table of enactments repealed the words ““section 471 (4), Criminal Procedure Code, .
except in so far as it relates to sections 473 and 474 of that Code”, should be-
entered under heading V.

Clause 30.—The word “directs *' in this clause appears to me to be inappropriate -
and I would substitute for it the word * applies”.

Clause 39. — Instead of the words  rules in foree for the examination of such
person in other cases ”, I would substitute ¢ rules in force for the examination of
such persons when cited as witnesses in civil suits 7.

Clause 52 (4).—The word ¢ family ” is used in this clause instead of “such mem-
bers of his family as are dependent on him for maintenance ”’ which seems to be what
is intended and which are the words used in clauses 62 and 82 of the Bill. In the
notes on clauses, printed at the end of the Bill, I find a note under clause 82 to the
effect that the phrase “ such members of the family as are dependent on him for their
maintenance ”’ has been substituted for the word “ family ”” 1n view of the decision in
LLR., XXIII Cal, 512. Bat this bas not been done in clause 52 (4) or clauses 59
and 89 of the Bill.

Clause 94.—1 have already commented on this clause in my general rem arks,

Olause 98.—Provision might be made in this clause that no eriminal complaint
shall be entertained against any person for anything purporting to be done under the
Act without the sanction of Government or such other authority as may be appointed
to grant such sanction under rules framed under clause 92.

5. T would recommend that rules should be framed under clause 92 fixing the -
fees which medical officers can claim for granting the certificates required under-
certain clauses of the Bill.

I

Letter—from H. D. C. Rewvy, Esq., L.C.S,, Registrar, High Court, Madras.
To—the Chief Secretary to Government,.

Dated-—the 8th November 1911,

No—R.0.C. 2968.

T am directed to forward a letter, D, No. 2768, dated 30th October 1911, from
the District Judge of Tinnevelly, in which he sabmits his opinion regarding the
Lunaey Bill in compliance with your Memorandum No. 6016-2, Judicial, dated

12th October J911.

ExcLosuRE.

Letter—from F. D. P. OLDEIELD, Esq., District Judge, Tinpevelly,

To—the Chief Secretary to Government (through the Registrar of the High
Court, Madras).

Dated—the 30th October 1911.

No—D. 2768.

I have the honour to submit the following with reference to the Lunacy Bill in compliance
with your Memorandum No. 6016-2, dated 12th Octoler 1911, I restrict comment to two
points. (1) the number of the medical certificates to be required, (2) the machinery proposed for
recovery from the lunatio’s estate or relatives of expenses incurred on his bebalf,

9. In the case of a reception order made by 8 magistrate on petition two medical certifi-
cates are requived under section 5 (1) ; in the case of such an order made otherwise than on
etition only one is required under seetion 14. Inquisitions regarding lunacy under Chapter
EV can be initiated in accordance with existing practice without the production by the applicant
for thern of any medical certificate and on hia verified petition alone. I take exeception to the
requirement of two medical certificates in connection with reception orders under section 5 (1) on
the ground that (1) insistence on a second certificate will be difficult in the mufassal, (2) it will
tend to defeat what I presume to be the object of the provisions in question. I note that under
section 5 (3) the procedure of reception on petition is at present to be confined to Presidency
towns. But it is advisable that it should not inclade requirements, which may make ifs
extension to the mufassal impracticable, in case such estension should be thought advisable in
the future, :
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Firstly, it is at present, and in my opinion will for some time be, impossible for a mufassal
petitioner to comply with the requirements of sections 18 and 19. Even if the powers of notifi-
cation conferred on the Local Government by section 2 (7) (8) are used to the largest reasonable
extent, the only persons entitled to give certificates will in most distriets and probably for many
years be the District Medical and Sanitary Officer and his subordinates. There are even in
head-quarter stations practically no medical men with definite qualifications in private practice,
except missionaries and pensioned civil apothecaries and hospital assistants. The former are
not likely to care to. take work of a quasi-contentious or forensic character. The latter would
command little confidence. The second certificate would therefore almost invariably be that of
a subordinate of the District Medical and Sanitary Officer, and would (apart from the qualifica-
tions of its author) be of little independent value. The result of requiring it would in fact be
merely additional espense to the petitioner

Secondly, the procedure of reception on petition is, it is to be presumed, intended to provide
a,cheap, speedy and summary method in cases in which the lunatic’s estate is insignificant, but
in which his detention in an asylum is desirable in his own and his neighbours’ interest; and
it is no doubt advisable that such a method should be provided. But it will be useless in
practice, if ‘it is made, as the requirement of a second certificate will tend to make it as expen~
sive as the more cumbrous procedure by inquisition. An additional occasion for expense,
not clearly necessary, should therefore be avoided. It will no doubt be advisable for the
Magistrate to have a second opinion before him, when that is possible. But it would be a pity
if the necessity for one ever stood in the way of the extension of these provisions. I submit
that the interest of the lunatic will be sufficiently safeguarded, jurisdiction being already
confined to the Superior Magistrates enumerated in section 2 (6), if it is 1aid down that in areas,
to which this part of the Act may be extended in future, the Magistrate will, if the Liocal
Government so directs, be at liberty to dispense with the production of a second - certificate for
reasons to be recorded by him. He would then be enabled to act in cases in which the
condition of the lunatic is clear and inadvisable delay or unreasonable expense would be.
entailed, if a second certificate had to be produced.

. 3. Iturn to the provisions for recovery of the cost of the lunatic’s detention. It is most
_ advisable that they should be clear, obligatory and effective, if the interests of Government are
to be protected. When the Innatic is detained under a reception order, section 11 imposes on
~ the person in charge of the asylum the duty of requiring the friends of the lunatic to engage
to pay the cost of his maintenance, unless it appears to him that they have not means to do so.
This may work satisfactorily in the Presidency towns, where the Superintendent of the Lunatio
Asylum is within the areas from which the lunatic has come though even then he has not (so far
as [ know) the knowledge or staff pecessary to enable him to prosecute enquiries and will
eventually be dependent on the Presidency Magistrate for information. It will, however, be
absolutely ineffective, should these provisions eventnally be extended to the mafassal, sincs the
Superintendents of the Central Asylums concerned will be in most cases remote from the
lunatics’ homes. They will then be dependent on the Magistrate for information, and it will be
as well to impose the duty of deciding as to the liability of the lunatic’s estate or relations on
him in the first instance. He could naturally and conveniently do so, when the parties are
before him, in continuation of his enquiry into the merits of the petition.

I observe nest that the section should contain a reference to the liability of the estates of
- the lunatic (if any) and that the expression in it ““friends of the lunatic’’ is indefinite, and
might advantageously be replaced by ¢ persons chargeable under any law with his maintenance.”

It is a further defect in the section that it empowers the Superintendent of the Asylum
only to require the persons responsible to engage to pay the cost of the lunatio’s maintenance
and provides no summary method of recovery. A suit on the engagement thus taken would be
expensive, protracted and troublesome to the Superintendent. It might also not prove
remunerative, when the stage of execution was reached. Section 87 no doubt provides that in
cases in which no engagement has been taken, Government must pay the cost of the lunatic’s
maiutenance and sections 9 and 90 provide a procedure for summary recovery, if the lunatio has
an cstate or if any person is legally bound to maintain him. But, firstly, the obligation of
Government should be stated as arising only if the two last-mentioned conditions also are mot
fulfilled. ~And next the machinery proposed is cumbrous. It will be grotesque for the High
Court and futile for the District Court to occupy themselves over the imposition of so petty a
liability. ~ Tt will be far better that, as proposed above, the whole matter should bo disposed of by
the Magistrate, whon he makes the reception order. He should be empowered to direct that
payments be made direct to the ~uperintendent of the Asylum, and to recover them from the
lunatic’s estate or (if he has none) from the persons legally responsible, a procedure similar to
that prescribed in Chapter XXX VI, Criminal Procedure Code, being provided. A procedaro of

that kind is no doubt proposed in section 15: but it wonld not appear applicable to cases of
reception on petition,

3
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Section 24 deals with chargeability for lunatics so found on inguisition. It calls only for
‘the remark that the provizo takes no account of cases in which the lunatic or his relatives have
means to pay part, but not the whole, of the cost of his maintenance. The words “ or any part
thereof ” may be added after the word *¢ cost ” in both places in which the latter oceurs.

Section 87 is the remaining section on the subject. It requires amendiments corresponding
with those proposed in others with reference fo the ability of relatives to pay a part, but not the
whole, of the charge and the liability of the lunatic’s estate. 1 observe that the Act contains no

ovision for recovery of the expenses of the lunatic’s funeral in case of his death in the Asylum.
f: is advisable that such provision should be inserted.

Iv

Letter~from M.R.By. T. Sapasiva Arvar Avargal, s.a., ML, District and
Sessions Judge, Ganjim.
To—the Chief Secretary to Government.
. Dated—Berhampur, the st November 1911,

No.—4322.

With reference to the memorandum of the Government, dated 12th October
1911 (No. 6016-2), inviting my opinion on the Indian Lunacy Bill of 1911, I bave
the honour to state as follows.

Part II of the Act relates to ‘“ Reception of Lunatics,” orders for such
reception to be made by magistrates, Though section § (3) ordinarily confines
“# Reception orders '’ to Presidency towns, the Local Government can extend the
power of passing orders to magistrates in areas outside Presidency towns. Section 2
of the Act saves the powers of the High Courts (Part III, Chapter IV) from the
effects of the orders of the magistrates. But it does not save the pawers of the
District Courts (Part [1I, Chapter V) from the effects of the orders of the magistrates
passed under Part II. Section 2 has to be modified by saving the powers of District
Courts also and by adding a clear explanation that all orders passed by the High
Court or the Registrar of the High Court or the District Court under Part IIT shall
“be carried out by magistrates and shall supersede the orders of magistrates if in-
consistent with such orders of the District Court or the High Court or the Registrar
of the High Court.

2. In section 6,clause (1), after the word “relative ” the words **by blood or
marriage ” might be added (see clauses 77 to 79).

3. In section 12, reference is made to ¢ Administrative Medical officer .
This has not been defined in the Bill or in the Act Il of 1877. Section 3 of Act II
of 1877 refers to certain high medical officers, namely, the Principal Medical Officer of
His Majesty’s Forces in India and so on. [t is better that the phrase * Administra-
tive Medical officer " is clearly defined.

4. Section 14 refers to ‘‘the public asylum of the Province.’ It is better
to make this clear by using the expression  the public asylum or one of the public
asylums established by the Government of the Province” (see definition of asylum

_in section 3 (1) ; see also section 85 which contemplates the establishment of more
than one asylum by the Government).

5. In section 23, reference is made to *“the Master of the Court®. There 1s
no officer of the High Court at Madras now known to the public as * Master , that
is, after the S8upreme Court was transformed to * the High Court on its Original Side ™.
It is better that in this section and in sections 48, 49, 5u, 63 and 64, the word
¢¢ Master ” be substituted by the words ¢ The Registrar of the High Court on its
Original Side ”.

6. In section 35, the phrase ¢ a person subject to the jurisdiction of the Court?,
that is, the High Court, is very ambiguous. Every person in the Madras Presidency
i8 subject eitber to the original or appellate jurisdiction of the High Court at
Madras. A comparison of the old Acts 54 and 35 of 1868 shows that the Supreme
Court had jurisdiction over cases of lunacy in Presidency towns and the District
Courts over ‘ the estates of lunaties not subject to the jurisdiction of the Supreme
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Courts of Judicature”. Hence, in section 35, the words ¢ jurisdiction of the High
Court” should be aitered into ** ordinary original civil jurisdiction of the High
Court”. Again, it must be made clear whether the jurisdiction depends on the
residence of the lunatic or on his being the owner of property within the limivs of
the ordinary original civil jurisdiction of the High Court. The wording of section
65 { which gives jurisdiction to the Distriet Court) seems to make jurisdiction depend
on residence ; for, the wording in that section is * the Distriet Court within whose
jurisdietion such person is residing”. In LL.R. 8 Cal, 263, also, the application
was made to the District Judge of Patna within whose jurisdiction the lunatic was
then residing. If the High Court’s jurisdiction also depends on the residence of the
lunatic, the provisions in section 40 (1) (following section 8 of Act 34 of 1858) as
to the inquisition in cases where * the alleged lunatic is not within the local limits
of the jurisdiction of the Court” become meaningless unless, after the institution
of proceedings, the lunatic has changed his residence. (In section 40 (1) also * the
ordinary original eivil jurisdiction” should be substituted for the words * the
jurisdiction ”.) In order that the jurisdiction of the District Courts aud the High
Court may not clash, clear provisions as to the conditions of the respective jurisdie-
tions should be laid down. If the jurisdiction depends on the existence of the
lunatie’s property within the limits, cases in which the properties lie in the limits of
different jurisdictions should be provided for. If courts get concurrent jurisdiction,
provision should be made for stay of proceedings in the inferior court or in the
court which took cognizance later 1n point of time.

7. In section 42, the words “or reviews” may be added between the words
“ pew trials ” and *“in civil cases” at the end of the section. The phrase “new
trials ” is usually connected with trials in the Presidency Small Cause Courts alone.

8. In section 44, clause (2), the word ¢ commitment” occurs in two places.
That word is not of use in Indian enactments in the sense in which it is used in
English enactments and it is better to add the words « of the charge ” after the word
¢ commitment ” to make the meaning clear. - '

9. In section 58, proviso (2), it is enacted that the Court of Wards assuming
-and managing a lunatic’s property should get the High Court’s orders as to the
disposal of the surplus income of the lunatic’s estate. 1 do not see sufficient reason
to fetter the discretion of the Court of Wards and I would omit that provise.

10. Bection 84 of the Act (following section 22 of Act 35 of 1858) is very
vague 28 to appeals. The phrase ¢ Rules in force for appeals in miscellaneous cases ”
is not reasonably clear. Are second appeals to the High Court allowed from orders
of courts subordinate to the Distriect Court? A clearer enunciation of the rule as
to appeals (that orders under such and such sections shall have the force of decrees
and shall be subject to appeals and second appeals as if they were orders having the
force of decrees passed under the Civil Procedvre Code) seems desirable.

v

Letter—from Surgeon-General W. B. BAsNeruaN, m.0., LM.S., Surgeon-General
with the Government of Madras.
- To—the Chief Secretary to Government.
Dated—the 2nd November 1911,
No.—97/715.

With reference to Public department Memorandum No. 6016-2, dated the 12th
October 1911, forwarding for remarks eopy of a Bill to consolidate and amend the
law relating to lunacy, ete., I have the honour to forward herewith letter from the

Superintendent, Liunatic Asylum, Madras, and to say that I am in entire agreement
with the views expressed therein.

2. The proposed rulesregarding reception orders appear to place obstacles in the
way of easy and private admission to asylums. Their only obvious advantage is the
prevention of eriminal and false inearceration, but as pointed out by the Superintend-
ent, Lunatic Asylum, the precautions against this are amply sufficient. Firstly the
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wholesome dread of the law entertained by tho Superintendent of the Asylum and
secondly the monthly inspection by the official visitors afford assurance that no person
can be unlawfully detained.

3. Volunteer boarders should be encouraged and no obstacles such asappearance
before a magistrate should be enforced.

4. T agree that the terms ¢ Lunatic’ and * Asylum ’* should be abolished and
some such appellation as ¢ Mental Infirmary ” be substituted.

The term ¢ Lunatic ”* may be changed to ¢ Mental patient.” :

5. If section VII of the old Act XXXVI (page 84 of code containing the laws
relating to lunaties) be retained, the present Indian procedure would be improved by
incorporating the present bond (Civil Medical Form No. 77) with Form B (Ciwnil
Medical Form No. 75) (copies attached for reference).

ExncrLosure.

Letter—from Captain P. Herrervan, LM.S., Superintendent, Madras Lunatio-
Agylum.
To—the Personal Assistant to the Surgeon-General with the Government of
Madras.
Dated—Madras, the Qctober 1911,
No.—114.

I have the honour to return copy of proposed Bill to consolidate and amend the law relating
to lunacy, forwarded to me with your No. 12411, dated 18th Oetober 1911, for remarks ; and
to submit the following remarks with reasons therefor :—

L In my opinion the whole of the proposed legislation regarding reception orders on
petition (viz., Part LI, seotion 4 to section 10, both inelusive) is unnecessary, is a retrograde and
a reactionary step, and is in no sense an improvement on the present legislation regarding the
admission of private insanes to asylums. In this matter, the present Indian procedure is superior
to the English one, but, would, however, be considerably improved by incorporating the present
bond (vide G.Os. No. 325 and 35 of the 9th and 29th May 1882) with the present admission
order (Form B) in one document, so that the person effecting the admission of a private patient
would, épso facto be liable for his maintenance and subsequent removal. A slight alteration
would also be required in section 30, if this suggestion should be adopted.

There is no necessity whatever for a magisterial enquiry—the English law in this matter is
distinetly not to be imitated —and I am convinced that this proposed legislation will interfere
considerably with the utility of Indian lunatic asylams. My reasons are fully given below.

II. A most useful provision in the English Lunacy Law has been omitted, viz., the
provision for the admission of uncertified cases, as volentary boarders. A similar provision
ought to be included in the Indian Bill.

III. The expressions “ Lunafic” and ¢ Lunacy " ars obsolete, and ought to be dropped.
The term * Asylum ” has also acquired an undesirable significance and “ Hospital ” ought to be-
sabstituted. The English Royal Commission on the care of the feeble-minded has recoramended
that the expression * Lunatic ” and ¢ Asylum ™ should be dropped and ** Mental defective '’ and
« Hospital  substituted.

1V, With these exceptions, the Billappears to me to be an admirable one in all respects.

Reasons for these remarks.

Lunatic asylums in India have got two distinet functions to perform :—

(@) To serve as hospitals for the treatment aud cure of acute cases of mental discase ;
(b) To serve as homes in which chronic and congenital mental defectives may spend their
lives with the maximnm comfort and safety for themeslves and the general community.

The proposed Bill entirely loses sight of or ignorcs the first function (a) and by introducing
such an obstacle as a magisterial enguiry into the way of admitting private patieuts for treat-
ment, it deals a paralysing blow to the great object we all have so much at heart, viz.. the
w Hospitalisation”” of the lunatic asylums. This blow is followed up by another, viz, the
omission of & provision for the admission of voluntary paying boarders, which provision is in
force in England, and to which there cannot be any possible objection in India.

On the Continent of Europe and in America, every effort is now made t5 treat acute cases

of mental disease in institutions without any certification whatever. As an example, I woald
* inatance the conditions which obtain in the kingdom of Bavaria,
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" There is a State Lunatic- Asylam at Eglfing, worked on the villa system and accommo-
.dating 1,100 patients There is also a State supported mental infirmary or clinic in Munich
intv which between 1,500 and 2,000 patients suffering from the different forms of mental
disease are admitted annually, withont any form of judicial certification whatever. There is
attached to this institution an out-patient department which treats an_average of about 50
patients per week. The clinic is under the management of Professor Kraepelin, one of the
greatest living authorities on mental disease. About 500 cases are transferred annually from
the Munich clinic to the State asylum. )

Similar institutions and practices are met with in other German States, in France and in
Ttaly. Unfortunately the time and means for verifying the facts concerning the institutions in
these countries are not now at my disposal; but I am aware that ** Observation hospitals®’ for
mental discase have been and are being established by law in Italy ; and French mental clinics

‘& uch as the Salpetriere in Paris and a similar institution at Liyons have a world-wide reputation.

In England too, a similar movement is making itself felt and out-patient departments are
‘being established in connexion with certain lunatic asylums, e.g., Wakefield.

I am glad to be able to state that my predecessor in charge of the Madras asylum is in

‘complete agreemeut with me, as to the undesirability of making a judicial inquiry by a magis-

- - trate necessary for the admission of private

* I'ide this office letter No. 610, dated 8th SGptethl‘ 1908. . pabients’ a’nd has left his Opinion on rec()rd in
the following terms *:—

% I entirely disagree with this. It is much too severe on the whole class of private patients.
“The oue thing that a patient’s friends beg is that there may be as little publicity as possible in
“ connection with the patient and for very obvious reasons. As it is, great difficultv is experi-
“enced by many of them, as they have to take the lunatic to two medical men, each of whom
“ demands a certain amount of time for observation before he will sign form A ; and now it is
“ proposed to cart him to the Presidency Magistrate who may be in the midst of a case or unable
“to attend to him at once.”

“ Again considering that all papers of every admission must be placed before the official
“ yisitors once a month and that these visitors must see and examine him (section 8 of Act 36 of
4 1858), it seems to me that the public are very well protected, as it is, apart from the fact that
“ medical officers must get into serious trouble in case of error-—a faet which they are only too
“ well aware of.” : :

" “From my experience, I have no hesitation in énying that many more payiug patients
*“ would reap the benefit of the asylum as a hospital, were it not That the diffioulties and publicity
“which attend admission at present, are such as they are.”

Since January 1909, there have been 66 private admissions into the Madras lunatic
asylum. Of these, twenty were discharged recovered after periods of treatment lasting from
14 days to nearly 2 years; ten were handed over to their relatives much improved, and of these
three are now completcly recovered to my own personal knowledge; five were handed over to
their friends without improvement ; seven died; and twenty four still remain in the institution.
I feel certain that, if a magisterial enquiry was required before admission of these cases, many
-of them would not have sought admission to the institution.

The idea that a sane individual, could under present conditions be incarcerated by
unscrupulous relatives in a Government lunatie asylum, is a chimera. No doubt,in the silly
season, when sensational * copy” is scarce, a gutter press will still dish up tales of such
occurrences. Bunyan’s “ Man with the muck Rake” will exist until the end of time, and on.
this account, the life of an Asylum Superintendent, like that of Gilbert’s police man, will never
be quite a kappy one. "With specially trained officers in charge of the institutions and medical
officers on the boards of visitors, such a risk is about as great as the danger of being huried
alive! One can, however, only sit and marvel at the omniscience of the magistrate,—able to
tell at a glance whether the medical officer and medical practitioner who certified the patient
are right or wrong!!.

As regards my third objection, the term ¢ Lunatic ” is a relic of a barbarous age, when
. all human heings were under the influence of some heavenly body or other ; but the unfortunate
mental sufferer alone was under that of the moon!! The Government of New Zealand, and of
the State of New York, to mention two examples, have expunged the terms * Lunatic” and
“ Asyluro ” from their codes. I have-already quoted the recommendation of the Royal

- Commission on the care of the feeble-minded.

- A gentleman who was treated in this institution in “the present -year, and made a good
recovery, a clergyman, wrote to me a short time ago and suggested that I should petition
Government to change the name of the institution to that of the ¢ Mapxas MENnTaL INFIR-

Mé&RY . I cordially agreed with him, and seize the present occasion to carry his suggestion into
-effect.
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. Crv Mzorcar Fory No. 75.

FORM B.

Oppez vor THE REcEPTION oF Ao Private Pamiznt (sre Becrion VII)

I, the undersigned, hereby request you to receive
a lunatic (or an idiot, or a person of unsound mind) as & patient i
atient int joi
is & statement respecting the said ) ’ o your syl Bibjoined
(Signed) Name ;

T

Oceupation (if any)
Place of abode
Degroe of relationship (if any), or other circumstances of connexionswith the patient —

Dated this day of 190

To
Tre SvpERiNTENDENT, Liunatic AsyLom at Mapras.

| STATEMENT.
[If any of thf particulars in this statement be not known, the fact to be so stated.]

Name of the Patient, with Christian name at length
Sex and age
Married, single, or widowed
Condition of life, and previous occupation (if any)
The religious persuation, as far as known
Provious place of abode
Whether first attack

Age (if known) on first attack
When and where previously under care and treatmont
Duration of existing attack
Supposed cause
Whether subjeoct to epilepay
Whether saicidal

Whether dangerous to others
Whether found lunatic by inquisition or enquiry nnder order of Court, and date of Commission

or order for inquisition or enquiry
Whether any member of patient’s family has heen or is affected with insanity _

(Signed) Name

(P hera the person signing the statement is not the person, 1cho signs the order, the Jollowing particulars
: concerning the person signing the statement are to be added, namely.)

Occupation (if any)

Place of abode
Degree of relationship (if any), or other circumstances of connexion with the patient
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Civit Meprcar Forx No. 77.

ENOW ALL MEN by thésé presents that we

of
of
and
of

are held and firmly bound unto the Right Honourable the Secretary of State for India in
Counoil in the sum of rupees of lawful money of British India to
be paid to the said Secretary of State or to his certain attorney successors or aseigns for which
payment to be well and truly made we bind ourselves and each of us and any two of us and the
executors administrators and legal representatives of us and each of us and of any two of us
jointly and severally and respectively firmly by these presents sealed with our respective seals
dated this day of , 19

WHEREAS

of :
was on the day of
19 , duly admitted into the Lunatic Asylum at Madras, and whereas before the said

was 80 admitted in the said Asylum the Superintendent thereof required the above bounden.
, and to engage to pay
the expenses which might be inourred by the said Seeretary of State through the Government
- of Madras for the lodging maintenance clothing medicine and care of the said
' not exceeding in the whole the
sum of ropees per month while the said
shall be in the said Asylum which the above bounden
and
agreed and consented to do. Now the condition of the above-written bond or obligation is such
that if the above bounden ' and
or any one or more of them or the executors administrators or legal
representatives of them or any one or more of them do and shall from time to time and all
times hereafter well and effectually save defend keep harmless and indemnified the said
Secretary of State his successors and assigns and his and their lands tenements goods chattles
and eflects of from and against all expenses which may be incurred for the lodging maintenance
clothing medicine and eare of the said :
not exceeding in the whole the sum of rupees per month so
long as the said
shall be in the said Asylum. Then the above-written bond or obligation shall be void and of
no effect, but otherwise the same shall be and remain in full force and virtue

Signed sealed and delivered by the abovenamgd}

in the presence of

Signed sealed and delivered by the ﬂbovenamed}

in the presence of

Signed sealed and delivered by the abovenamed}

in the presence of )
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ST e e Vi
Procesdings of the Board of Revenue (Land Revenue), Ilis. No. 4175,
dated 8th ‘N_.o.vembgr‘ 1911. . . v

Read—the following paper :—

Memorandui—from Government, Public Department.
Dated— the 12th October 1911,
No.—6016--2.

Resolution—Mis. No. 4175, dated 8tk November 1911,

: The Board submits its remarks on the Lunacy Bill called for in Government
Memorandum No. 6016-2, Publie, dated 12th Qctober 1911. '

2. It has not been possible in the time at the Board’s disposal to take the
opinion of Collectors on the provisions of the Bill.

(i) Clause 70 (3) of the Bill which reproduces section 9 of Act 35 of 18583
authorises the Court of Wards to take up the management of the estate of a lunatic
without reference to Government. But, under sections 9 and 15 of the Madras Court
of Wards Act of 1902, the sanction of Government should be obtained before the
Court of Wards can take charge of a lunatic’s estate and the Board considers that a
similar provision should be made in this Bill. =

(i1) Under clause 72 (1) of the Bill the District Court may direct the Collector
to take charge of a lunatic’s estate if it consists of land not subject to the jurisdiction
of the Conrt of Wards. The Board would impose the further condition that the estate
should consist of land paying revenue to Government. It accordingly recommends
that clauses 70 (3) and 72 (1). of the Bill be revised 80 as'to provide that if the
estate of a lunatic falls within the scope of the Court of Wards Act and Government
sanetion the assumption of its management by the Court of Wards, the Court of Wards
ghould take charge of it apd that otherwise the District Court should appoint a
manager or, if the property of the lunatic consists of land paying revenue to Govern-
ment, may direct the Collector to take charge of it.

(iif) The Bill leaves no option to the Collector to refuse to take charge of the

“estate of a lunatic when directed by the District Court to do so. This is a defect
both in the existing law and in the Bill and should in the opinion of the Board be
remedied. A case has recently come to the notice of the Board from Malabar where
the Collector has been charged with the control of » lunatic’s esfate which he would
have refused had the law allowed him the option of doing so. The Board considers
that the Collector should be empowered to refuse the management or to claim his
discharge in the manner provided by section 40 of the Guardian and Wards Act,
1890. '

(iv) Under clanse 77 of the Bill, District Courts can entertain petitions
impugning the accuracy of the inventory furnished by managers who have been
appointed by Collectors and pass orders thereon, and it is left to their discretion to
refer such petitions to Coliectors. The Board considers that there is no necessity for
any interference on the part of the Distriet Courts with managers appointed by
Collectors and that such interference is liable to produce friction between the
Collector and the District Judge.

(v) The term * Master of the Court” is a term which requires definition to
make its meaning plain, :

VII

Letter—irom J. P. Beororp, Esq., 1.C.8,, District Magistrate of Salem.
Tv—the Chief Secrctary to Government,

Dated—the 19th October 1911.

Io.~1146-3. W,

With reference to Memorandum No. 6016/2, Public, dated 12th Octoker 1911, I
have the honour to submit the following observations. I will take the portions of the
Bill dealt with in order of sections and chapters.
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2. Seclion 3 (5).—The words “ idiot or” might, I think, be omitted, an idiot
"being only one example of a person of unsound mind. ~ Again, to the ordinary person,
‘the phrase “ person of unsound mmd” conveys no more meaning than the word
-« lunatic * which it is intended to define. In these circumstances, the definition
seems superfiuous.

3. Whether any real definition of the word *lunatic” is desirable is doubtful. -
The definition of a lunatic as a person who is unable to look after himself and his
affairs is quoted with approval by Mercier, but any definition which could be devised
might have the effect of hampering a judge, rather than helping him. On the other
hand, some assistance, by definition or otherwise, should, I submit, be afforded to
the Court which has to pass a reception order under section 10. The language of
gection 30 (1) suggests that the reason for detention is that the lunatic has been
found to be * dangerous and unfit to be at large.”” Perbaps a note under section 10
would be the best means of making that point clear.

4. The expression dangerous and unfit to be at large” could not be
-appropriately inserted in the general definition. It is not essential that a lunatic
dealt with under section 13 (1) should be dangerous (his being dangerous is given as
“an alternative ground for action under that section), and action under section 13 (2)
has nothing to do with the question of danger to the commumity.

5. On the whole, I would respectfully suggest that the definition of lunatic be
-amended on the lines of Mercier’s definition or (better still) omitted.

6. General remarks on chapter I1.--1t is impossible to overestimate the gravity
of an enquiry, which may result in a man’s confinement for the rest of his natural
Tife, not merely for 15 or 20 years, as in the case of a Sessions Judge. In the
statement of objects and reasons, it is claimed that ¢ every care has been taken to
prevent the improper confinement of any person inan asylum on a false charge of
Tupacy.” Safeguards are provided in the Bill in the form of two medical opinions
and a judicial pronouncement. A #ribunal consisting of a magistrate and two doctors
would, I think, provide a sufficient means of protecting the interests of the alleged
Junatic : doctors sitting on such a tribunal would approach the subject with imparti-
ality as well as authority. An unfortunate feature of the Bill, as it stands, is that,
from the very initiation of the proceedings, the medical experts appear as advocates
(presumably, well-paid advocates) of the petitioner and are committed by their
expressed opinions as to the state of mind of the alleged lunatic. The magistrate is
apparently ezpected to accept their opinion in most cases [section 7 (2)], may, in no
circumstances, reject it at once [gection 7 (3)], is hampered materially in regard to
the scope and publicity of his enquiry (section 9) and must give his reasons, if he
finally opposes the doctors, not if he agrees with them [section 10 (2)].

7. I venture to submit that, in these circumstances, the protection afforded to
“the alleged lunatic by the magisterial enquiry is illusory. Practically, the Magistrate
has no option but to accept the view of the medical experts. It remains to see what
protection is afforded by their certificates.

8. The doctors, it will be ohserved, are not bound down by any really searching
definition of lunacy [vide my comment on section 3 (5) above]. The provisions of the
Evidence Act are overridden on their behalf, and ;the usual safeguards of cross-
examination, open enquiry and statement on oath are denied to the alleged lunatic
[sections 9 and 18 (3)] It is, doubtless, laid down that each doctor should say that
he has seen the patient once [section 18 (2)], but, even if he has not seen the patient,
the omission is apparently no ground for dismissing the petition, but only for adjourning

the case in order to enable the doctor to supply the omission [compare section 18 (2)
with section 7 (3)].

9. It is a matter for serious consideration whether doctors can safely be
treated as a class apart, when lunacy is in question, and all the ordinary formalities
~of trials and the rules of evidence dispensed with in their case. It canmot, I
submit, be assumed that doctors are wholly exempt from the frailties and follies of
other men: farther, no expert can safely be made witness and judge in the same
case. I have a great respect for the general character of the medical profession, but
1t 15 impossible, in the face of a century of English experience in the matter of lunacy,
to ignore the possibility (nay, the high probability) of occasional unscrupulousness,

5
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even in practitioners of high repute. What is commoner is a slight warping of the-
conscience which will permit a doctor to lean more or less in the direction which will
further his pecuniary interests. These interests may take the comparatively trude
form of a high fee or they may take a much more insidious shape in the doctor’s
knowledge that he will largely increase his practice, if he is not too inquisitorial
with persons who want certificates. I submit that to recognise such motives as
determining (frequently unconsciously, no doubt) the action of many medical
practitioners 1s not to put them on a lower level than other people. It amounts to
saying that a proportion of doctors do what a proportion of the rest of us would do
if we were in their place.

10. Apart from bad faith, there is a strong persomal element in the views of
doctors, especially in regard to a subject like lunacy, which is by no means exclu-
sively a medical question. One celebrated alienist sincerely believed (and officially
pronounced) a young lady to be mad, because she had run away with a groom.
Eccentricities of opinion, which are comparatively harmless in the ordinary man,
are peculiarly dangerous in the expert, because he can clothe them in obscure and
learned Janguage and because he has a command of facts and prineiples bearing on
the question, which tends to overawe a non-professional (e.g., a Magistrate holding an
enquiry under the conditions laid down in chapter II of the Bill).

11. The advantage to ke expected from the personal examination insisted on in
section 18 (2) is largely discounted by the fact that designing relatives have the-
opportunity of putting their case forward first. By a cunning mis-statement of
material facts, they can frequently mislead a doctor, so that the patient’s talk may
seem wildly extravagant, when it is really plain common sense. There is a classical
instance of this in the first Act of Moliére’s “ Medecin malgré lui.””

12. It the Bill became law, any designing person who wished to incarcerate
an eccentric relative for unworthy motives would only have to canvass the group of’
medical practitioners, until he found one doctor prepared to certify : professional
etiquette would then make it much easier for him to find a second : the Magistrate
would, as I have suggested above, be practically powerless in the face of two
certificates, and the false charge of lunacy would therehy be successfully carried
through and (perhaps, worst of all) the magistracy would be compromised. This last
consideration seems to me to be so important that I would suggest that the doctors’
certificates be made sufficient in themselves to justify admission into an asylum, asa

referable alternative to the provisions laid down in the present Bill. I now proceed
to the detailed eriticism of sections in the light of the remarks made atove.

13. Section 8 (6).—I would restrict the definition to ¢ Chief Presidency
Magistrate and District Magistrate.”

14. Section 5 (1).—I would make the tribunal consist of a magistrate sitting
with two medical officers. All medical officers should te liable to be called upon
from time to time to serve on this tritunal. No medical officer should be allowed to
grant a certificate of lunacy.

15. If the enquiry were held before such a tribunal, a certificate by one medical
ractitioner would suffice for the initiation of proceedings. The fact that such a
certificate would be subject to the adjudication of a tribunal including the first
medical authorities in the locality would be the best guarantee against its being
granted fraudulently or carelessly. I put these suggestions forward very tentatively.
They may be found impracticable, but, having regard to the criticisms which I have
felt compelled to offer in paragraph 12 above, I thought it incumbent vn me not to
ghirk the duty of suggesting an alternative.

16. Section 5 (3).—The Act need not be extended to any distriet in which there
is a difficulty in forming a tribunal such as that just indicated.

17. Section 8—The words “ at the place where such lunatic may happen to Le
geem superfluous.

18. Section 9.—-—Wit]1 deference, I am opposed to this clause. I consider that the
enquiry should be public and that the alleged lunatic should be allowed all the
elements of a fair trial.
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19. Seetion 10.—I have commented on this section, when discussing sections 3:
(5) and 5 (1) above. I would suggest that the following sentence be added to
section 10 (1):—* A reception order should include a finding that the patient is
dangerous and unfit to be at large.”

20. Section 10 (2).—I would omit this section. I submit that it is not the-
petitioner, but the alleged lunatic on the one hand and the public.on the other hand,
whose interests have to ke primarily considered. The petitioner can get a copy of the:
order on stamped paper, if so advised. '

21. Section 18 (1).—I would restrict the power of signing certificates fo medical
practitioners : medical oficers would form a reserve from which to draw the tribunal
which I have suggested above. =

22. 'Section 18 (2).—1t seems desirable that the exact result which will follow
from the receipt of a certificale based entirely on hearsay should be -explained.
Apparently the court cannot dismiss the petition at- once, but must call on the doctor
to supply the deficiency—vide section 7 (3),—but I am not certain whether this is the-
intention of the Bill.

23. Section 18 (3).—I am respectfully of opinion that no special privileges should.
be given to a medical practitioner signing a lunacy certificate. He should, I
submit, be compelled to depose to his certificate on oath, and- his evidence should be-
subject to the test of eross-examination like that of any other expert.

24. Section 19 (2).—I' submit that this provision seems of no great value as a.
safeguard. Nothing can prevent the doctors from didscussing the case together. A
joint exmination might be useful occasionally from a professional point of view. I
would omit the section.

25. Section 25.—1I submit that no certificate should be altered, except with the-
knowledge and consent of the court which acted on it., An alteration in a certificate
might stultify that court’s decision,

26. General remarks on chapter III—1 submit, with deference, that, whilst the-
procedure in chapter II seemed to afford too little protection to the patient, the
procedure in chapter IIT seems to afford toe little protection to the public and also-
seems calculated to undermine the authority and sense of responsibility of the officer
in charge of the asylum. I now proceed to detailed comment. -

27. Section 29 (1)—It seems strange that a patient committed to an asylum as.
the result of two medical certificates and a Judicial finding should be released on the
“ipse dizit” of a medical officer and of two other persons of no special qualification,,
and this without the meed for enquiry or for assignment of reasons, and with no
opportunity given to the Superintendent of the Asylum for protest or even for
reference to any higher authority.

- 28. I would give visitors the power of comment and would make it incumbent.
on the officer in charge of the asylum to communicate such comments to some higher
authority (say, the Surgeon-General), but T would not give visitors any administrative
power whatever. - I would omit this section from the draft Bill. '

29. Seetion 30 (1).—Doubtless, there is a safe-guard in this section, which is
absent from section 29, namely, a right of veto by the officer in charge of the asylum,
but I submit that the section seems to proceed on two false assumptions (a) that lunatics
are detained in the interests of petitioners (the word “directs” seems to put the
officer in charge of the asylum in the position of a mere agent of the petitioner), (3) that

the lunatic’s fitness for release or otherwise will not erdinarily be a matter of concern
to the asylum authorities.

30. 1 submit that the whole sub-section may with advantage be omitted. As it
stands, it might convey the idea that the incarceration of persons in a lunatic asylum
18 being undertaken in the interests of their relatives: this is the last idea which our
lunacy procedure should encourage. As matters stand, a designing relative might
first get the patient imprisoned, then persuade the patient to consent to terms imposed
and finally, having attained this end, he might direct his release. Section 30 (3)
provides for the release of the lunatic by the officer in charge of the asylum, and I
submitt that he is the only person entitled to a voice in the matter.
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31. Chapters IV and V.—A petitioner who wishes to secure the confinement of
a relative has apparently a choice of tribunals. He can either move a magistrate in
the manner provided in chapter II, or he can move a civil court and secure the
confinement of the alleged lunatic as an additional relief (vide sections 23, 44 and 70).

32. As the Bill now stands, it appears that a party could get a relative confined
- by a Judge, though his petition to the magistrate had been dismissed, and vice versd
I submit that the principle of ¢ Autrefois acquit” applies to lunatics as much as to
criminals. I would suggest that the civil courts be altogether deprived of the power
of confining lunatics, in favour of the tribunal suggested by me in paragraph 14 above
or some other tribunal devised so as to-secure an impartial enquiry. A civil court
is doubtless the proper authority to decide on questions as to the control of property,
including the question whether a given-person is, by reason of unsoundness of mind,
incapable of exercising such control, but the control of the person of an alleged
lunatic is a measure of a penal nature and seems to be an exclusively magisterial
question. If this view be not accepted, I submit that, in any case, a ecivil court
should be bound, before enquiring into the question of confining a lunatic, to ascertain
whether the matter is under enquiry before a magistrate and, if so, should postpone
his enquiry, pending the magistrate’s decision. If the magistrate’s decision is not
takeu as final, it could be made to constitute a cause of action for further proceedings
in the Civil Court.

K VIII

Letter—from Khan Bahadur M. Aziz-vo-pin Saurs Bahadur, District Magis-
trate of Jouth Arcot.
To—the Chief Secretary to Government.
. Dated—Cuddalore, the 4th November 1911.
No~—Camp R.0.C. 32.. -

1 have the honour to submit the following remarks on the Bill to consolidate
-and amend the law relating to lunacy. ‘ ;
Section 7, elanse 2.—Clauses 1 and 2 of this section provide that upon the
resentation of the petition the magistrate shall consider the allegations in the
‘petition and the evidence of lunacy appearing by the medical certificate and whether
1t is necessary for him personally fo see and examine the alleged lunatic.

Tt is clear therefore that beyond the consideration of the allegations in the
etition and the medical certificate no other inquiry is provided for.

Clause 2 empowers the magistrate, if he is satisfied with the allegations in the
petition and the medical certificates, to passa reception order forthwith. The
rocedure, however, is too summary. To safeguard the public interest it is desirable
that it should not be so. The magistrate should, I think, be required to inquire into
‘the allegations contained in the pefition and to record all available evidence before
‘passing a reception order.

. Unless a magistrate investigates into the allegations contained in the petition
-and is satisfied as to their truth it will be dangerous to act upon them, assuming
.even that they are supported by medical certificates,

2. Section 8 makes the examination of the alleged lunatic necessary only when
the evidence of lunacy appearing from the medical certificates is not considered satisfactory.
It seems to me that under any circumstances the magistrate should see the alleged
lunatic, as otherwise there may be a miscarriage of justice.

3. Section 11.—By this section the person in charge of the asylum is authorized
to require friends of the lunatic to engage to pay the cost of the maintenance of
the lunatic.

It appears to me that this authority may vest in the magistrate issuing the
reception order under section 7 or section. 10 as he has greater facilities to arrive at a
more correet decision on the point than the person in charge of the asylum, viz.,
whether the partics concerned have sufficient means to pay for the maintenance of the
Tunatie.

4. Section 15, clause 2, provides that if a relative or other person who may be
legally bound to maintain a lunatic but wilfully neglect to comply with the magis-
trate’s order for such lunatic-being properly cared for and treated may be sentenced
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to imprisonment for a term which may extend to one month. The sentence proposed.
is inappropriate as it does not give the magistrate the option of imposing a sentence
of fine. It may therefore be modified so as to provide for a fine not exceeding Rs. 200
or imprisonment which may extend to one month or with both. .

5. Section 18, clauses 2 and 3.— Clause 2 provides that a reception order on.
petition can be made on the strength of the medical certificate eontaining facts observed
by the medical officer concerned, and clause 3 provides that medical certificate shall
be evidence of the facts therein stated to have been formed by the medical officer
concerned as if the matters therein appearing had been verified on oath.

In my opinion these provisions do mot safeguard the public interest. The
medical certificate should not only be proved in the manner laid down in the Evi-
dence Act but there should also be a regular inquiry into the allegations contained.
in the petition. I have heard of cases in which attempts were made to have soft-
minded persons declared as lunaties with a view to get possession of their estate.
It will be unsafe under the circumstances to base a reception order merely on a
medical certificate without even examining on oath the medical officer furnishing the
same.

6. Section 20.— After the word * sister ”” and before the word ¢ sister-in-law "
omit the word “or”’ and after the word “sister-in-law? and before the word
“ partner *’ insert the words ‘“ or any other near relative.” The object of the above-
modification is obvious. It is desirable that no near relative is allowed to have any
connection with the medical certificate. ‘

7. Section 21 lays down that the reception order should be acted on without
further evidence of the signature or of the jurisdiction of the person making the order-
when it is produced before the person in charge of the asylum.

I think as an additional safeguard it should be provided that the I‘&Iagistrat;ei~
‘making the order should communicate a copy thereof direet to the person in charge of
the asylam. ‘ o

8. Section 37, clause 3, provides that court may also direct a copy of such notice to
be served upon any relative of the alleged lunatic.

The word ¢ shall” may be substituted for the word “may” and after the words
“known to be in charge of his person or property ¥ may be added. The object of the
modification is to proteet the interest of the lunatic and of those interested in him and
his estate. The absence of such a provision may lead to the miscarriage of justice.
The following may serve as an illustration : 2 Muhammadan is an idiot ; he has no issue
but has a wife who 13 a Pardah-Nashin woman., A hasa brother B who is disposed
to get possession of his (A’s) property by having him declared a lunatic and sent to-
an asylum. If a notice is served only on 4, it is conceivable that he may neglect to
take notice of it with the result that the allegations contained in the petition which
‘may be either exaggerated or false may go uuchallenged. To guard against this it is
obviously desirable that A’s wife should, by the service of a notice, be made aware of
the proceedings pending against A.

9. Section 39.—The provisions contained in this section should be made appli-
cable also to the proceedings before a magistrate under chapter II., ‘

10, Section 56.—This section provides that when a lunatic has been engaged in
business the court may, if it appears to be for the lunatic’s benefit that the premises

should be disposed of, order the committee of the estate to sell and dispose of the
same, etc.

. Cases may arise in which the closure of the business may seriously affect the
. Interest of the lunatic’s heirs. It is therefore desirable that the business is continued.
Provision may therefore be made for its continuance by the recognised heirs of the

lunatie, if any, subject to such control as the committee of the lunatic’s estate may
consider necessary.

. 1L Section T7.—Where the accuracy of the inventory or accounts is impugned
this section infer alia authorizes court, at its discretion, to refer the petition impugn-
1ng the accuracy of the wuventory or accounts to any subordinate court or to the
Collector if the manager was appointed by the Collector,

6
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The section is, however, silent as to the action to be taken by the subordinate
court or Collector. The following words may be added: “for enquiry and report
and may make such order as it shall consider proper.”

The other provisions in the Bill do not, in my opinion, call for remarks,

IX

Letter—from C. A. Inxrs, Esq., 1.0.8., Acting District Magistrate of Malabar.
To—the Chief Secretary to Government.

Dated—Calicut, the 3rd November 1911.

No.—D. 1207-M.

- With reference to Government Memorandum No. 6016-2, dated 12th October
1911, forwarding, for my opinion, a copy of the Bill to consolidate and amend the law
relating to lunacy, I have the honour to submit the following remarks :—

Section 11.—Under section 7 of Act XXXVI of 1858 the power to require
engagements to meet the cost of maintenance of lunatics is vested in the visitors or
the manager of the asylum. Under section 11 of the Bill, the power has been res-
tricted to the person in charge of the asylum. I am inclined to think that the power
should be vested in the first instance in the magistrate having power to pass a recep-
tion order. When he makes inquiry under sections 7 and 9 and passes an order
under section 10, he may as well pass orders as to whether the cost of maintenance
should be recovered, and if so, from whom. Where no such orders are passed, the
officer in charge of the asylum or the visitors should be at liberty to recover or remit
the cost.

Section 16.—This section provides that the magistrate at the request of the
medical officer who has been called in may, by order in writing, authorise the
detention of the alleged lunatic for medical observatiod. The words ¢ at the request
of the medical officer who has been called in” may be omitted. A medical officer
cannot always be had when a lunatic is produced by the police before a magistrate.
‘The magistrate should, I think, have the power to send the lunatic to the asylum for
observation without reference to a medical officer.

Section 29 (1).—Three of the visitors of any asylum, of whom one shall be a
medical officer, may, by writing under their hands, order the discharge of any lunatie
detained in such asylum. This is a reproduction of section 9 of Act XXXVI of
1858. Practical inconvenience has resulted from this provision. For want of quorum
of three some lunatics could not at times be discharged. The number may, therefore,
be reduced to two. In the matter of the discharge of a lunatie it is the medical
officer’s opinion that is required.

Chapter V.—Section 72 of the Bill which reproduces section 11 of Act XXXV
of 1858 requires, I think, some modification. As it stands at present it gives the court
unfettered discretion to saddle the Collector with the charge of a lunatic’s estate
{(provided that estate consists in whole or in part of land) and the Collector has no
say in the matter at all, no provision being made as in section 40 of the Guardians
and Wards Aet whereby, with the approval of Government, the Collector can ask to
be relieved of the charge of an estate thus unceremomiously thrust uponm him. I
venture to suggest that this provision of the Bill requires amendment and that the
Collector should be given some means of protecting himself* from being burdened
unnecessarily with a work which is often of a peculiarly troublesome and harassing
kind. Lately the estate of the Kongad Valiya Nayar, a malikhanadar in the Palghat
taluk of this district, was placed under my charge by the District Judge, South
Malabar, under seetion 1l of Act XXXV of 1853, In that case without being
consulted or given any opportunity of objecting, I suddenly found myself placed in
charge of a heavily encnmbered estate. There were over twenty members of the
tarwad and the Elaya Nayar, the next heir to the stdnam and the vatural guardian,
was aman well advanced in age and quite competent so far us years go to take charge
of the estate. But he had quarrelled with other members of the family ; they objected
to his being appointed guardian, and the Distriet Judge conveniently cut the kuot by
putting me in charge. I cannot see that there was any justitication for his action.
A Collector is not a maid of all work though he appaars often to be re.arded as
such, and I cannot ses why I should have been pitchtorked into the managewent of
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-3 large and almost bankrupt estate because the members of the family were too
‘guspicious of one another to agree to one of their member being appointed manager
and guardian, [ am strongly of opinion that Government should take power to
prevent such abuse of the Act by inserting a clanse similar to section 40 (1) and (2)
of the Guardians and Wards Act.

Section 83,—The Bill does not preseribe the procedure to be followed in the
restoration of the estate in the event of the death of the lunatic’s proprietors. Provi-
sion should, I think, be made for such contingencies. The Kongad Nayar referred
to above died recently, and the Act being silent on the point, I had to take legal
-advice as to whether I could hand over the estate to his successor on my own
initiative or whether I had first to get the authority of the court.

Section 96.—The section as it stands now is wide enough to admit of payments
of pensions being made to the persons having charge of the lunatic, whether the
lunatic is in the asylum or not. I think it should be rendered clear and definite by -
‘the addition of  whether confined inan asylum or not” after the words ¢ eertified
‘by a magistrate to be a lunatie. ” ' '



