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INDIA (MR FULLER AND MR. LEEDS).

RETURN to an Address of the Honourable The Flouse of Commons,
dated, 13 April 1877 ;—for,

““ COPIES of all CORRESPO\*DENCE 1eht1ng to the Case of Mr. Fulle) and the
Case of Mr. Lecds. " :

“And, of the OPINIONS and DisseNTs of any of the Members of the Indian

Council.”
\dia Office, . - GEORGE HAMILI‘ON .
I“dl‘i'; Apc:ﬂ 1377,} . . Under Ser-retary of Btite.

(No. 37 of 1876.)
Government of India.—Home Department.—Judicial.

To the Most Honourable the Marquis of Salisbury, Her MaJesty S Secretal '’ of
State for India. . . .

My Lord Mar quis, ' - Simla, 12 October 1876. -
Wx have the honour to forward the correspondence noted in the. margin* '
with the Government of the North-Western Pro. -

* Letter to the G t, Nosth-Western 1
vinces and the High Court at Allahabad, on the y;. 175, dated 20th January 1076, astern Proviaces,

subject of the criminal trial of Mr. Fuller by the _Letter from the Government, o - Western Provi inces,

T . No. 8134, dated 18th May 1816 and- Enclosures.
Joint Magistrate of Avra, :\II‘ Leeds, in Nov embel Letter to the Government, North-W. estern vainces,

1875. . . . . No.1098, dated Tth July 1876,
) . Letter from the Goverument, North-Western Proviunces,
2. Briefly stated, these are the facts on which No.6104, dated 15th Angust 1876, and Enclosure.

Mr. Fuller was tried. He had, on account of some Nf"g;‘j‘;f“g;‘:eﬁhglft"f&fé‘;f’its?‘é’ 'ﬂh‘ﬁﬁ?ﬁlﬁfé s
unpunctuality on the part of his syce, assaulted the

man by striking him on the head and face, and pulling him by the bair. Under

this assault (Wthh Mr. Fuller alleges to have been committed with the open

hand, and not with the fist), the man fell down, then rose, ran into an adjoining -

--compound, and died almost immediately. - A post-mortem examination proved

e

Jos

that the man had died from rupture of the spleen, for which, in the diseased
condition of that organ, the violence he had suffered was sufficient cause. For
this assault, Mr. Fuller was indicted by Mr. Leeds, under bectxon 323 of the
Indian Penal Code, on a charge of “causing hurt to his syce,” tried on that
charge, and sentenced to a ﬁne of 30 rupees.

3. Certain notices in the vernacular press drew the attention of the Govern-
ment of India to the case, and on the 20th January last we requested the North-
Western Provinces Govemment frnish us with information respecting thé
alleged inadequacy of the sencuuce passed on Mr. Fuller. This information
was given by that Government, il its Letter, No. 3134, dated 18th May, and it
was fullv reviewed in the Letter of this Government, No. 1098, dated 7th July.

4. From these two papers, ypur Lordship will perceive that the case had
apparently passed witliout notice from .the Local Government previous to its
receipt of our communication. Thereupon, however, the Lieutenant Governor
called the attention of the High Court at Allahabad to the case, and obtained
from them an intimation that, thoufrh the sentence awarded by the Joint Magis-
trate was, in the opinion of the Hig oh Court, perhaps inadequate, yet that it Aid

-0t seem to' the Court specially open to obJectlon The Lieutenant Governor, in

175- : A forwarding
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* lorwarding the Court's- answer, stated that, in his 's own opinion,
* «ense did not eall for further action, , e 1o Honour's o o.p u'no.n,hthe
., b: In.that ‘opinion -We-aye unable to concur. It appears from Mr. Leeds
jpdgmegt that Mr. Fuller is an European British sg'xbject,}z)xgd o magistrate of the
*/ronk-of Mr, Leeds eannot inflict on an European British subject sy sentence
" heavier thdn'a finie of 1,000 rupees. and thive months’ imprisonment ; whéreas
+the, punishment allowed by law for ‘the*offence of simple hurt is a fine of'},000
- .yupees and one year's imprisonment, to say nothing bf that which may be awarded
o for the graver offences suggested by,an illegal act redulting in death. *We also
- thought' that'the’ otcasion ‘more especially called -for "the, notice of superior
- authority, because the case was not an isolated case, by onie of severn! in which
", very insufficient sentences had been passed for similar offencés. It seemed ‘to us.
. that" the course’adopted hy the Joint Magistrate was opext to two, serious
. objections: - W € believed, in the fitsg place; that Mr, Leeds had shown a grave
*"want of discretion in'Jealing with the'casehimself; and that he might and olught
% tq have réinitted: to'a superior taibunal the questions bot} of the legal degree of
o glql!;'_fa_t@mchmg‘:fto‘*' the acts of ‘the accused, and of the proper degree of
 'punisbment’ appliéable ‘thereto. “We considered, in' the first: place, that, even -

;supposing Mr. Leeds had' acted rightly in'dealing with the case himself, the
' penalty which he inflieted on the accused was standalously inadequate, and, in.
“» fagh, purely pominal, S C LT
o G6, We acconﬁpv y- intimated *our regret that the Goverriment of the North..
+ Westery Provinces had allowed the' éase originally to pass without notice, and
- that the High Court had deeméd their duties and responsibilities adequately dis-
. charg‘ed‘l’:?such a mere expression. of opinion as the case had called forth from
-sthem.” We at, the same time censured Mr. Leeds for his want of judgment and _
-"Judicial capacity; and' desived .that he should not. be employed in ahy higher-
*offico-for at least a yoar; 5 . vt oo . L

3 7:" We hawe sirice received,-ds ‘will ‘be seen, a letter from the High*Coiirt at
*:Allghabad, nind & Mimute written by the' Honourable Chief Justice, Sir Robert

. Stuart; which deal with our observations and orders, and raise certain objections.
. f a'Tegal ar’ constitutional ‘character; on’ which' we "will' comment aftes dealing _
 ‘with ‘some separate ynqtfeig.‘_ e By TR RS
‘o B Apart. from 'their. Jegal. objections, the Court observe that the case of °
i Reging y;"._Merwaa’ never mlly‘,{aid' ‘befo're them, and express regret that the
".Government of India,. by challenging their view.of the. case before they had .
arrived at & matured and deliberate judgment on, it, should have virtually cen-
! sired’ the Court oh. an, informal expression’ of opinion which they had no =
:sopportunity td explain or'reconsider. Inasmuch,ﬂtgerefow,‘ as the Court them-
_:gelves. imply  that some.’ more. sitjsfactory result.might have followed further - -
" reference to: them, it must be regretted that the formal and precise character of
- the reply. given by the Coprt to the inquiry of the Local Government left us no-
~redson: to suppose that it did nok express their deliberate and fina} opinion, and, -,
* iny fact, that opinion now appears to stand inchanged in all material points.
71297 T their 8th' paragraph, the Court, while ‘they admit the authority of the _
“Executiye to cersure or punish misconduct. én. the part of an officer of a sub- ~ «
~ordinaté Court, express'an opinion that this authority would ordinarily be more
*fairly' exercised after reference to the Court to which that officer is subordinate.
" 'We do mot dispute this 'position on: the ‘contrary, we have usually, on such
~occasions;'sought the assistaricé of the« High,Lourts, and gladly acknowledge
»the aid we have received froni them. - We may §qy, in fact; that'such a reference
+i8 almost invariably our - practice. = Certainly, in the present case, we should
-have been. very glad if the Court had seen theif way to interpose by the-exercise
-of either their judicial ‘or their executive functions, that is, either by calling up
‘the case, or by rebuking the Magistrate. If the Court had so acted we should
have been rélieved from the duty of reproving'the Magistrate -ourselves. «But,
ag before pointed out,.we had every rehson to believe that the Court, having
‘had their attention called to the case, had declared an opinion whick we were
o vy . )

" 10. In their 10th paragraph the Court express apprehension that our Reso- -
" lution inay impair.their authority: . We, however, are anxious that they should
“wexercise their authority in such cases; and we think that our expression o:‘
PR K o : S regret .



L. FULLER AND MR. LEEDS,

regret that they have not done so is calculated rather to strengthen than to
weaken their hands whenever they” put In action those fl}nCtIOHS cf reproof and
. zdvice which are involved in their gencral duty of superintendence.

11. So far as their 15th paragraph ‘s concerped', we concur in the general
expediency of the course recommended by the Court, though there are some
practical difficulties in the way of always adopting it. In the present instance
© it was quite within the competence of the Court to have required a more formal

procedure. We are willing, however, that, as far as possible, the course which
the Court indicate should be adopted in similar cases for the future, and will
gladly avail ourselves of any suggestion from the Court for rendering that course
"more generally practicable.

12. By far the most important portion of the remonstrance addressed to us
by the Court lies in paras. 2 to 10 of their letter; and inasmuch as we cannot
resolve in the sense suggested and desired by the Court the questions raised in
this part of their letter, though we do not conceive that we have in any way
encroached on their authority or independence, we refer them to your Lordship
in accordance with their wishes, Whilst so doing, we-are glad to acknowledge
the temperate and dispassionate manner in which the Court have stated their -
views concerning their relations to other parts of the Indian system of govern-
ment. ' Co .

.-13. The arguments on which the Court and Chief Justice rely, in claiming
for the High Courts entire independence of the Executive, may be briefly stated
as follows : : : . . o

In establishing the old Supreme Courts of Judicature in the Presidenicy towns,
the Crown, they say, delegated its inherent powers for the administration of -
justice to ‘tribunals intended to be generally independent of the Executive in
the discharge of their functions, and it was the intention of Parliament to invest
the present High' Courts with a similar independence. The Statutes under
"which these Courts were established declare that the Judges shall hold office
during Her Majesty's pleasure, and only empower the Governor General in

.+ . Council (or the Governor in Council, as the case may be) to receive their resig-

" nation, and make temporary appointments to vacancies on the Bench. The
Courts were, by the Act, invested with such powers as the Crown might confer
on them by Letters Patent, but, subject to these Letters Patent, and ‘to the
legislative action of the Governor General in Council, they wereto possess the
same powers as those of the Supreme and Sudder Courts which the Act
‘abolished, as well as 2 general superintendence over the Courts subordinate to
_their appellate jwrisdiction, although the rules made for this and other similar
purposes were to be subject to the sanction of the Governor General in Council. -
_The Letters Patent, moreover, only declare that the Courts should obey the
requisition of the Government for such records, returns, and statements as the
Government may require. ' . : ‘

14. On these grounds; the Court question the right of the Governor General
in Council to approve or condemn their action in any matter within the juris-
diction of the Court. The Court’s letter also suggests that, in giving to the
High Courts power and authority to administer justice and exercise superin-
tendence over the subordinate tribunals, it was the intention of Parliament to
exclude the Executive Government altogether from any share in such functions. -

15. The Chief Justice carries his conclusions further. He contends that the
Supreme Courts,.in the exercise of their official and judicial powers, were
amenable to no authority but that of the King in Council, and to this only in -
rexpect of judgments, decrees, and orders appealed from ; that the power of the
Supreme Courts, limited only by the Letters Patent, has descended intact to the-
High Courts; and that no authority anywhere exists competent to review the
action of the High Courts except in those cases in which appeals are preferred
to the Privy Council from their decrees. The Chief Justice also goes on to

compare the relations existing in India and in England respectively between the
judiciary and the executive. - '

16. We do not think it necessary to follow the learned Chief Justice into his
comparison of Indian with English arrangements, nor to inquire how far the
173, A2 : , various
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various racks of the Magistracy in England may Le subjected to commpent or
correction from Her Majesty's Executive Guvermment, or from the Housos of
Parliament which influence'the Executive.  We have simply to inquire w hether
Indian arrangements being what they wre, it is beyond the province of the
Governor General in Council to reprimand or to punish an Indian Magistrate

- whom he considers to have erred in the dizcharge of his duty, or to remark on
what Lie believes to be the shortcoming of a -High Court,  °

17. For the same reason, we do not enter upou any inguiry how far the High
Courts stand in the position of the Supreme Courts, and Liow far in that of the
Sudder Courts. nor stop to point out the extremely limited jurisdiction of the
Supreme Courts. The High Courts Aet established machinery compounded of

~various pre-existing elefnents and some new ones, but forming. a new and
different whole, and the question what part it plays in our system should, we.
conceive, be decided on other grounds than those of inheritance or tradition.

18. By Act of Parliament the Governor General in Council is charged with
the “superintendence, direction, and control of the whole Civil and Military
Government * of British India, subject in turn to the control of the Secretary

" of State’ in Council. The Governor General in Council is, therefore, the only
authority in British India invested with the entire responsibility of every depurf-
“ment and function of Government. There can be no question that the
administration of justice is one of the most important functions of Government.
Misbehaviour in the charge of judicial functions, from whatever caise pro-
ceeding, brings the administration of justice into contempt, and nothing is
more caleulated to derange the social order which it is the especial duty of the |
. Government to preserve. ’

19. Each of the High Courts in India is invested with some important execu-
tive functions within its own province. The High Courts Act gives to them
the superintendence over all subordinate Courts ; with power'to call for returns,
and, subject to the control of Government, 1o make rules for practice, besides
performing other acts of supervision. They have also been invested by Acts of
the Indian Legislature with.divers controlling powers, and, in the case of some
minor Civil Judges, with powers of punishment. They are, therefore, an im-
portant portion of the executive administration of the country.

20. We are guite unable to find in the High Courts Act, or in any Charter, '
an inténtion to substitute the High Court for the Government of India in that
portion of the administration which consists of reviewing or controlling the
acts of the magistracy. There is no power tliere given to them of appointing,
promoting, removing, suspending, or in any way punishing (except that reproof
may follow upon superintendence) any subordinate Magistrate whatever. It
can hardly be supposed that the Legislature meant to leave the whole power of -
reward and punishment in the hands of one authority, and the whole power of
commendation, reproof, and advice in the hands of another.

21. We are equally unable to see how, in the Acts or Charters relating to the
High Courts, anything can be found to show that their executive action enjoys
immunity from comment, whether by the Governor General in Council, as con-
tended by the Court, or by all other authorities, as contended by the Chief
Justice. If it were s0; there might be any degree of supineness on the part of
a High Court, or refusal to use the powers committed to them, and yet not a
word could be said, according to one view,-by the authority responsible for the
whole Civil Government of India, and, according to the other view, by any
authority at all. With regard to the language of the High Courts Act respecting
the appointment of Judges, on which the Court seem disposed to lay stress, we
should rather say that, if it has any bearing at all on the present question, it
would, when read by the light of the history of the English judicature, lead to
a conclusion very different from that drawn by the High Court.

22. Unless, therefore, we are otherwise instructed by vour Lordship in
Council, we shall continue to act on the principle that it is our duty.in the
ultimate resort, and in adequate cases, to censure and to punish fHagrant mix-
arriages of justice, and to comment, when necessary, on the vourse of the
idministration of justice in India. We are sensible of the delicacy of thi

: puner,



AMR.FULLER AND MR, LEEDS. 5
poser, and we feel assured that the Government of India will never use it
wantonly or indiscreetly. )

93. We have dealt with the subject in its broadest aspect, hecause we think
that the question is distinctly =o raised by the letter and minute under review.
But the Court, as distinguished from the Clief Justice, do not press to its full

extent the principle on which they rely.  Secing that the power of reward and |

punishment resides with the Executive alone, they draw a distinction between
the present case and other cases which they do not specify ; and they suggest
(in their parazraph 8) that, though the Government of India may interfere
sometimes, it is not right for anybody but themnselves “ to instruct the subordi-

-nate Courts touching the conduct of their judicial duties,” and that the Govern-
ment of India should avoid any declaration “as’to the law which should have
heen administered, or procedure which should have heen adopted, in a particular
instance.” . ‘ . P

24. Upon that distinction we have to ohserve that,in the present instance, we

have carefully zuarded ourselves from expressing any opinion on the substantive -

law of the case; that is to say; we have expresséd no opinion as to what was
the lecal nature of the offence of which Mr, Fuller should haye been found guilty
upon the evidence ultimately received by the Court. The learned Judges have
hestowed sonie attention on that question, hut we do not consider it relevant to
the discussion. .~ . :

25. The overt and undisputed facts of the case are that Mr. Fuller committed
an act of illegal violence, and that it caused death. Between those two facts is
comprehended a whole series of offences ranging from simple hurt to wilful
murder. Such an act, with such’ a result, may amount to either of those
crimes, or to culpable homicide; grievous hurt, or rashness causing death. The

degree of criminality depends on the intention.

26, Now there may be cases of offénces triable either by a-Magistrate or the

Court of Sessions, according to the magnitude of the erime involved, in which

the intention is =0 clear, and the lighter character of the offence so palpable,

that a Magistrate may properly take them as established on preliminary inquiry,

and deal with the case himself. But in cases of homicide this is rarely proper.
The question of intention is usually one of nicety, and. not so plain as to be
decided on a preliminary inquiry. ' .

In the present case there was some evidence given at the trial which, if
believed (the Joint Magistrate did not Believe it, and we have assumed that he
was right), would have given to Mr. Fuller’s offence a much graver complexion

than Mr. Leeds considered if to possess, and we think that both the evidence’

and the lezal definition of the offence ought to have been left to the judgment
of the higler Court. Moreover, the act of illegal yviolence committed by Mr.
Fuller belonged to a class of offences which ought, for obvious political reasons,
to receive the fullest, the most public, and the most authoritative examination,
whenever they oceur, by a tribunal competent to inflict upon any offender, what-
ever his nationality, such, sentence as may be found to be appropriate. -

27. We, therefore, censured Mr. Leeds, not for an error in law, but for an
ervor in conduct.  We consider -that the Joint Magistrate having, for the trial
of this case, an option between two tribunals, evinced a culpable want of dis-
cretion in sclecting that one hefore which evidence either of the graver class of
erirae, or of an aggravated instance of the lighter class, would be useless for
want of jurisdiction.  We consider further that this primary érror was seriously
aunginented by the passing of a sentence which, if regarded only in reference to
the evidence received and the indictment framed by the Joint Magistrate, was
Aill 20 fnadequate as to constitute 2 mockery of justice.

28, If we are right Mr. Leeds has been justly censured, and we are not to be
debarred from censuring him because his faulty act was a judicial act. The
position token by the Court would shut us out from noticing all judicial acts,
however corrupt, however arbitrary, however perverse, however calculated to
Liring obloguy on our adiministration.  Such g position cannot, as we conceive,
be maintained. : ’

20: Tt s true that the Court secm to. sugzest, in their 17th and 18th para-
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graphs, that the circumstances of the case were such as, under the 196th Seetion
of the Code of Criminal Procedure, left no discretion whatever to the Masistrate
and that hie was bound to try the case himself on the lightest charee C(ﬁlsistcné
with the undisputed facts. e have, however, much difﬁmilty in Dascertniuinq
the pr.ecise meaning of the Court, for in their paragraph 18 they apply the
reasoning of paragraph 17 to the facts actually disclosed, by eredible evidenee ;
. whereas the question is, what facts appeared on preliminary inquiry, and whné
facts should have been taken, when such grave results had happened, as fairly
likely to be disclosed before a competent tribunal. To the principles expressed
in paragraph 17 we take no exception: The action of the Magistrate is to
depend, according to those principles, on his being satisfied, and on his own
opinion. But a man may be satisfied on reasonable or unreasonable grounds,
and may form his opinion with or without care and judgment. A certain
degree of irrationality or carelessness is visitable with censure, and we think that
such a case occurred here. ¢, : ‘ e

80. If, indeed, we thought that the law compelled a Magistrate on preliminary
inquiry to ascertain precisely the legal character of the offence, we . should at
once propose to alter the rule of procedure, for fhe result would be to confine
to the lower and least experienced Court the decision on all delicate questions
of law and evidence; and to refer to the superior and more experienced Court,

_ which moregver alone has the assistance of a jury or assessors, only those cases
in which there eould be little or no*possible question either of law or of fact,
and every such case would thus be twice fully investigated, once by the Magis-.
trate and once by the Judge. We fecl assured that the intention of the framers
of the Code of Criminal Procedure was very different from that involved in this

" view, and that the clause in question is calculated .merely to assist the dis-

cretion of the Magistrate, and to indicate the point to which he is bound to

. carry his investigation before relegating a case to the Sessions Court for com-

- plete trial. o '

31. With reference-to the case mentioned by the High Court in paragraph 9
of their letter, and again by the Chief Justice, we have only to remark that this
case had nothing to do with the misconduct of a Judge, and has no bearing on
. the present question. ' : T : '

32, Your Lordship will observe that both the High Court, the Chief Justice,
-and the Lieutenant Governor unite in recommending that our order suspending
Mr. Leeds from the exercise of his magisterial functions may now be withdrawn,
in consideration of that officer’s general character for ability and diligence. We
are glad to receive testimony so favourable to Mr. Leeds. But our order was
not passed on any consideration of bis general character. It was passed with
exclusive reference to what we considered to have been a flagrant miscarriage
* of justice in this particular case. The facts on which that opinion was founded
remain unchanged. If the order we passed upon them wasat any time
a just one, its justice cannot now be impugned; and we are of opinion that
the revocation or reversal of it would destroy the good it was intended to
, effect. -~ . C . . .

© 383, In conclusion, we observe that the High Court seem somewhat out of
order ‘in .addressing their letter (though it was forwarded to us through the
Government of the North-Western Provinces) direct to the Government of India
instead of to the Local Government. But the subject matter of the correspon-
dence is so important that we do not consider it right to delay the transwis-
sion of it to your Lordship in Council for the rectification of a mere error in
form. : '
We have, &c.
(signed) Lytton.
W, Norman.
Arthur Hobhouse.
E. C. Bayley.
. 3luir.
Alear. J. Avbuthnot
T A W Greene.




_ . ‘ L
MR. FULLER AND MR.LEEDS. J

~)

No. 116, dated Fort William, 20 Jannary 1876. .

From Asthur Howell, Esq., Officiating Secretary to the Government of India,
Home Department, to the Secretary to the Government of the North-
Western Provinces. ' ~

With reference to the first entry in page 632 of” the Selections from the
Vernacular Newspapers published in the Upper Provinees between the 10th and
'15th ultime, I am directed to inquire whether there is any foundation for the
‘statement that a Mr, Fuller, a pleader at Agra, killed a syce and was fined
30 rupees for the offence. If the case has been in any way before the North-
Western Provinces Government, the Governor General in Council would be glad
to see a copy. of the final orders passed on it. ' '

No. 313 a., dated Naini Tal, 18 May 1876.

From B. W. Colvin, Esq., Officiating ;Seqretary to Government, North-Western
Provinces, to the Officiating- Secretary to the Government of India, Home
Department. ‘ ' ' o

IN reply to your letter, No. 116, dated 20th January last, I am directed to
say that the first extract on page 632 of the Selections from Vernacular News-
papers of the 20th December 1875, regarding an assault committed by a
Mzr. Fuller, of Agra, upon his syce, resulting in the death of the latter, for which
Mvr. Fuller was fined 30 rupees, is founded on fact. .

2. The case has not been directly before the Local Government, but the opinion
of the High Court of these Provinces has been taken respecting the adequacy
of the sentence. [ am to forward a copy* of that.opinion and of the judgment « y, 1458’ gased
of the-Joint Magistrate of Agra, Mr. R.J. Leeds, upon which it was based, and 27 April lust.
to say that, as the High Court do not think the sentence especially open to
objection, no further action appéars to the Lieutenant Governor to be necessary.

No. 1338, dated ‘Allahabad, 27 April 1876.

From V. Tyrrell Esq., Registrar, High Court of Judicature, North-Western
Provinces, to the Officiating Secretary to the Government of the North- .
Western Provinces. : - ' .

I ant directed to acknowledge the receipt of the demi-official letter from your Regina v. Fuller.
office, dated the 31st ultimo, forwarding the record of the case indicated in the Charged under see-
© margin, and requesting an expression of the Court’s opinion as to the propriety tion 323 Indiun
* of the sentence passed upon the accused. D o o

' ) sentenced to pay 2
2. In réply, | am desired to observe that the Joint Magistra‘te'considered the ?ﬁ': ,}’ﬁlﬁ‘t’ K‘i?‘gffby
-evidence given by Saikoo, coachman, to be the most reliable. According to his trate of Agra,
* statement, the accused was annoyed because the deceased, a syce, did not attend

when his carriage was brought réund to the door; he sent for him, struck him

twice with his open hand, and seized him by the hair of his head, whereupon

the deceased fell. :

The medical evidence shows that the spleen was in a diseased condition, that -
death was caused hy the rupture of the spleen, that this injury might have been

caused by moderate violence or by a fall, and that there were no external marks
of injury on the hody. ' ‘

3. Under these circumstances it appears that no great violence was used, and
that the accused neither contemplated nor could have foreseen that severe hurt
would have resulted from the degree of violence exerted by him, much less that
it should have been followed by the lamentable result of death. '

173 A4 ' 4, On
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4. On these facts, as found by ‘the Joint Magistrate, the sentence, though
perhaps lighter than the Court w ould have beent dbpowd to inflict wuder the
circumstances, does not appear to he (‘xpomally open to objection,

5. The record of the case received from your office is lierewith returned.

. s

Government v, R A. Tuller,

THE accused is ch'uned under Section 523, Indian Penal Code, with causing
hurt to one Katwaroo, hIS syce. It appears that, on the morning of 31st Octoher
last, the accused and his family were about to proceed to (huuh and that the
accused, annoyed at the non-attendance of the syce, sent  for lum, struck him
with his open hand on the head and face, and pulled his hair, causing him to
fall. The syce immediately got up and ran across the road into the ,uljonnnrr
compound, where he fell in front of the kitchen, and died shortly after.

In the meanwhile the accused and his family drove on to the catliedral, whence
they were summoned by a neighbour, who informed them of what had happened
The medical evidence shows clearly that Katwargo, the deceased, died from
rupture of the spleen, which was much. enlarged, and that very 5110'ht vxolcnce
either from a blow or a fall, would be sufficient to cause the i injury.

Three out of the four eye-witnesses declare that the deceased was kicked in
the stomach, but I see no ground for believing the statement. In the first place,
the coachrnan, Saikoo, who was the only one of the witnesses in a position to
see well what passed, makes no mention of the kicking.

2ndly. The accused himself, who at once reported the occurrence to the
-Magistrate, and made a detailed statement before me within two hours of the
event, emphatically denies having kicked the deceased,

3rdly. There were no external marks of injury whatever, zmd 1t is on evidence

that the rupture of the spleen which caused Katwaroo’s death may have reculted ‘

from very slight violence, either in the shape of a blow or a fall.

4thly. The three grass-cuts were, by tleir own showing, at some distance ‘and
in positions which make it doubtful whether they really saw what passed.

~ othl) The grass-cuts are more or less plejudlced witnesses from their 1ela-
tionship and connectlon with the deceased.

6thly. It.is primé facie improbable that a European would kick his servant in
the stomach. On these grounds I decline to accept a statement which, if true,
would greatly aggravate-the character of the’ offence, and render a committal
necgssary.

" The coachman, who was close by when the assault took place, appears to have
_ given a very fair account of what passed ; and accepting the facts deposed to by

_ him, it does not seem to me that the offence was other than one of causing hurt,

as deﬁned in Sections 319 and 321, Indian Penal Code.

I have accordingly framed a charve under Section 323, to which the accused
pleads guilty. Before the charge had been dlawn up, Mr. Beddy, for the ac-
cused, contended —

1st. That no offence had been committed, as the law authorized a master
to inflict moderate chastisement on his.-servant.

ond. That no offence had been committed, as there was an implied con-
tract on the part of the deceased as a servant to submit to such moderate
chastisement.

On these objections being overruled,' and the accused formally charged,
Mpr, Beddy wged in extenuation,~—
1st. That the hurt voluntarily caused 'was slight.
ond. That it was inflicted by way of correction.
3rd. That it was inflicted under provocation.

4th. That the offence was a compoundable one. Tak
) ‘aking
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Tﬁkinz all the circumstances fully and fairly into consideration, I am of opinion
that the accused is guilty of voluntarily causing what distinetly amounts to hurt,
.in the ordinary as well as the technical sense of that word, and thus the ille-
eality of his conduct must be marked by a fine which shall be something more
than nominal. :

I accordingly find Robert Augustus Fuller guilty of voluntarily cavsing hurt to

" one Katwaroo, an offence punisha ble under Section 323, Indian Penal Code,

and sentence him to pay a fine of 30 rupees, or In default to undergo 15 days’
simple imprisonment. h o ,

Under Section 308, Act X. of 1872, I direct that the amount of the fine be

i i asedl. .

paid to t_h.e widow of the dece*%s ( R, Loods,

Joint Magistrate and Justice of the Peace.

Agra, 6 November 1875. :

(No. 1098.)
Home Department, Judicial.

From Arthur Howell, Esq., Officiating Secretary to” the Government of India,
to the Secretary of the Government of the North-Western Provinces. .

Simla, 7 July 1876.

T aar directed to acknowledge your Letter, No. 313, dated the 18th May last,
forwarding, at the request of the Government of India, eopy of the judgment .

of Mr. Leeds, Joint Magistrate of Agra, in the case of The Crown versus R. A.
Fuller, together with a letter from the High Court of the North-Western
Provinces, expressing the Court’s opinion on the sentence inflicted on Mr.
-Fuller by the Joint Magistrate, - : ’ '

2. The facts of the case are as follows: One Sunday morning, Mr. Fuller, an
English pleader at Agra, was about. to drive to church with his family. W hen
the carriage was brought to the-door, the syce failed to be in attendance, but
made his appearance when sent for. For this cause Mr. Fuller struck the syce

“with his open hand on the head and tace, and pulled him by the hair, so as
to-cause him to fall down. Mr. Fuller and his family” drove on to church;
the svce got up, went into an adjoining compound, and there died almost im-
mediately. D ‘ '

3. The Joint Magistrate of Agra, before whom 3ir. Fuller was placed to take
his trial, framed the indictment, under Section 323 of the Indian Penal Code,
for “causing hurt to one Katwaroo, his syce;” and it appeared, fromthe
evidence of the medical officer who had conducted the post-morfem examination.
" that the man had died from rupture of the spleen, which - very slight violence,

either from a blow or a fall, would be sufficient to cause, in consequence of the
“morbid enlargement of that organ.. The evidenc: in the case does not show
any other assault; at least, the Joint Magistrate disbelieved (apparently on good
grounds) all that portion of the evidence which referred to any other assault.
The Joint Magistrate found Mr. Fuller Zuilty of “voluntarily causing what dis-
tinctly amounts to hurt,” and sentenced him to pay a fine of 30 rupees, or, in
default, to undergo 15 days’ simple imprisoninent ; directing the amount of
the fine to be made.over to the widow of the deceased. At the request of the
Local Government, the High Court expressed an opinion on the- ¢ase, which
was to the cffect that the sentence, though perhaps lighter than the High Court

would have been disposed to inflict under the circumstances, was not especially

open to objection. . : :

4 The : Governor General in Council cannot but regret that the High Court
_should have considered that its duties and responsibilities in this matter were
adequately fulfilled by the expression of such an opinion. He also regrets that

Rl

i o B . ~ the .
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the Local Government should- have made no inquiry, until directed to do so by
the Government of India, into the circunstances of a case so injurious to the
honour of British rule, and so damaging to the reputation of British justice in
this country. ’

5. The Governor General in°Council eannot doubt that the death of Katwaroo
was the direct result of the violence used towards him by Mr. Fuller, Ie
observes that the High Court assumes the connection between the two eveuts ag
being clear. Yet, on reading Mr. Leeds’ judgment, he does not find thaf that
gentleman ever considered the effect or even the existence of this connection,
Mr. Lgeds did, indeed, consider whether Mr. Fuller ought not to be sulijected
- to a more serious charge, but only because there was evidence given of further
violence used by him, which evidence Mr. Leeds rejected, on grounds which are
here assumed to have been sufficient. He seems, however, to have viewed an
assault resulting in the death of the injured man in just the same light as if it -
had been attended by no such result. ‘ ) '

6. The class of misconduct-out of which 'this crime has avisen is believed to
be dying cut; but the Governor General in Council would take this opportunity
of expressing his abhorrence of the \practice, instances of which occasionally
come to light, of European masters treating their native servants in a manner
in which they would not treat men ‘of their own race. This practice is all the
more cowardly, because those who' are least able .to retaliate injury or insult

have the strongest claim upon the forbearance and protection of their employers.
" But, bad as it is from every point of view, it is made worse by the fact, known -
. to all residents in India, that Asiatics are subject to internal disease which often
-renders fatal to life even a slight external shock. The Governor General in

Council considers that the habit of resorting to blows on every trifling provocs-
 tion should be visited by adequate legal penalties, and that those who indulge
in it should reflect that they may be put in jeopardy for a serious erime.

7. The Governor General in Council cannot ‘say whether Mr. Fuller would-
have been convicted of a more serious offence, such as that of causing grievous
hurt, or that of culpable homicide, had he been charged with it. But this he
can say with confidence, that, in consequence of Mr. Fuller’s illegal violence,
his servant died; and that it was the plain duty of the Magistrate to have sent
Mr. Fuller to trial for the more serious offence, a course which would not have -

“prevented him from being punished (indeed -he could. thus have been more
" adequately punished) for the lesser. offence, if that alone had been proved.

8. But, besides his error of judgment in trying this case himself, the Governor -
"General in ‘Council thinks that Mr. Leeds has evinced a most inadequate sense of -
the magnitude of the offence of which Mr, Fuller was found guilty. The offence -
was that of “voluntarily causing hurt.” That is an offence which varies infi-
nitely in degree, from one which is little more than nominal, t6 one which is so
great that the Penal Code assigns to it the heavy punishment of imprisonment
for a year and a fine of 1,000 rupees. - The amount of hurt and the amount of
provocation are material elements in determining the sentence for such an
offence. In Mr. Fuller’s case, while the provocation was exceedingly small, the
hurt was death. For this, Mr. Leeds, while saying that he intends to inflict a -
punishment something more than nominal, inflicts only a fine of 30 rupees.
The Goyernor General in Council considers that, with reference either to the
public interests, or t6 the compensation due to Katwaroo’s family from a person
in Mr. Fuller’s position (and.it does not hppear from the papers that Mr. Fuller
has made any other compensation), such a sentence is wholly insufficient. Ile
cohsiders that Mr. Leeds bas treated the offence as a merely nominal one, and
has inflicted a merely nominal punishment; and that to treat such offences
with practical impunity is a very.bad example, and likely rather to encourage
than repress them, . '

9. For these reasons, the Governor General in Council views Mr. Leeds’ con-
duct in this case with grave dissatisfaction.. He should be so informed, and
should be severely reprimanded for his great want of judgment and judicial
capacity. In the opinion of the Governor General in Council, Mr. Leeds should
not be entrusted, éven temporarily, with the independent charge of a districti

‘ . C L ’ ; , until
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until he lias gitven proof of better judizment, and a more correct appreciation of -
- the duties and responsihilities of magisterial officers, for at least a year.
a -1 have, &c. . .
» (signed ) Arthur Howell,
Ofiiciating Secretary to the Governinent of India.

No. 610 4, dated Naini Tal, 15 August 1876.

From . 1V, Colvin, Esq., Officiating Secretary to the Government of the North- .
Western Provinces to the Officiating Secretary to the Government of -India,
Home Department. '

WrTn reference to your letter, No. 1098, dated 7th July last, I am directed |
to forward the enclosed letter,* addressed by the High Court of Judicature, # No. 2431, dated
North-Western Provinces, to the Government of India, regarding the case of 5 Avgust 1875.
Regina versus Fuller. ‘ : : - :

9. With advertence to its paragraph 35, I am desired by the Officiating °
Lieutenant Governor to say that he has reason to believe that the favourable
opinion of Mr. Leeds’ general character and qualifications which is expressed by
the High Court was also held by his predecessor. :

. 3. Mr. Leeds has already during the present month been once passed over for
the charge of a district, in compliance with the instructions conveyed in your
letter under reply. : , ‘

- In view of this, and of the recommendation ‘in his behalf which has been
submitted by the High Court, Sir George Couper would be glad if his Excel-
lency the Governor General in Council should see fit to reconsider the orders
which have been passed regarding him, and to relieve him of the disqualification

.. which, at present, operates as a bar to his promotion for the next year to
come. - «

(No. 2431°0f 1876.)'

From William Tyrrell, Esq., Registrar, 'High Court, North-Western Provinces,
to Arthur Howell, Esq., Officiating Secretary to the Government of India,
. Home Department; dated Allahabad, 5 August 1876. ‘ -

Tur High Court of Judicature for the North-Western Provinces has observed
in the “ Gazette of India” a letter addresseéd by you to the Secretary to Govern-
ment, North-Western Provinces, dated Siwla, 7th July 1876, of which it has
recently been favoured with a copy threugh the Local Government. '

2. In that Jetter you inform the Local Government that his Excellency in
Council has heen pleased to pass a grave censure-on the High Cour, and to
condemn and visit with a severe punishment a Magistrate subordinate to the
Court.  You point out, at the same time, the .course which in the discharge of
!us judicial duties the Magistrate should have pursued, and thus suggest the
inference that the lligh Court is -blameable for its omission to issue similar
directions. < o ' - ,

While it entertains all due respect for the high authority you represent, the

“High Court desires to submit the following observations for the consideration ot
his Excellency in Council. :

. 3. The procedure adopted by his Excellency in Council gives rise to most
_important questions touching the position of the High Courts of Judicature in
reference to the executive authority of his Excellency in Council.
4. In establishing Supreme Courts of Judicature in the Presidency towns, the
Sovereign delegated his inherent powers for the administration of justice to
173- _ A 4 B2 : tribunals
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tribunals which, in the exercise of the functions committed to them, were to be
generally indeépendent of the Executive.

5. When Parliament empowered Her Imperial Majesty to substitute for the
S_u_]n:eme and Sudder Cowrts High Courts of Judicature, it was its jutention to
provide for the creation, in those parts of British India to which [ler Lperial

- Majesty might be advised the privileges could be conceded, of independent
. tribunals; similar to those which had theretofore exercised jurisdiction in the
Presidency towns. - o ‘

. The Statute 24 & 25 Vict. ¢. 104, which gave effect to this purpose, declares
that the Judges of the High Courts shall hold office during Her ’Muiesty’g
- pleasure ; and confers on the Governor General in Council, or the Governors in

Council, as the case may be, no other powers in respect of the appoinrnmit or
removal of Judges than the power to receive their resignations, and to mak

temporary appointments to vacancies in the Court until Her Majesty’s pleasure
be known. L , ' ' o

The 9th section enacts that each of the High Courts to be established there. -
under shall have and exercise all such civil, criminal, &e. jurisdiction, and all
such powers and authority in relation to the administration of justice’, as Her
Majesty may by her Letters Patent ditect, but subject to such limitations as are
prescribéd thereby ; and that, save as by her Letters Patent may be otherwise
directed, and subject and without prejudice to the legislative powers of the
Governor General in Council, &e., the High Courts shall have and exercise all
jurisdiction and every power and authority whatsoever in any manner vested in

.. any of the Courts abolished under the Acts, &c. By the 15th section of the
‘same Statute, it is declared that the High Court shall have superintendence
~overall Courts which may be subject to the appellate jurisdiction, and power to
make general rules for regulating practice and procedure of the subordinate
Courts, to prescribe forms, and to settle tables of fees, provided that such -
general rules, forms, and tables -are not inconsistent with the provisions of any
general law in force, and shall before they are issued have received the sanction
of the Governor General in Council. '

6. The Letters Patent creating the High Court for the North-Western Pro-
vinces do not subject the High Court to the.executive power of the Governor
General in Council, further than by declaring Her Majesty’s plveasure that the
‘Court shall comply with such requisitions as may be made by the Government
for records, returns, and. statements in such form and manner as the Government
may deem proper. . .

7. Seeing, then, that the Judges of the High Court derive their potwers itume-
diately from Her Imperial Majesty and from Parliament, and are directly respon-
sible to the supreme authority 6f Her Imperial Majesty for the proper dischurge
of the functions committed to them, the first question. that arises is, whether
they are subject to the executive power of his Excellency in Council further than -
is declared by the Statute or Ly the Letters Patent, and whether it is within the
‘province of his Excellency in Council in a published resolution to approve of or

~ condemn the action of the Court in any matter which falls clearly within the
- functions committed to the Court. . C

8. The next question that arises is, whether, in distinctly conferring on the
Court all such powers and authority for and in relation to the administration of
justice within the territory subject to its jurisdiction, as Her Majesty might by
her Letters Patent direct, save as might be thereby expressly limited, and subject
to the legislative powers of the Governor General in Council, and in committing
to the Court superintendence over all Courts subordinate to its appellate juris-
diction, it was not the intention of Parliament to exclude the executive authority .
from such functions, and consequently whether it is not beyond the competency
of any authority other than the High Court to instruct the subordinate Courts
touching the conduct of their judicial duties. ‘ ‘

The Court must -not be understood as questioning the competency of his
Excellency in Council to notice and punish misconduct en-the part of an officer
of a subordinate Court, though it ventures to think this power might be more
fairly exercised after reference to the High-Court to which the oflicer is subor-,
dinate; but it is submitted that, in the exercize of this power, regard should he
had to the peculiar functions committed to the Iligh Court, and any dc(l]m.ﬂ}im;

: avoidec
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avoided as to the law which bhould have been admlmstered or procedure which
should have been adopted in a particular instance, seeing that, proceeding from:
so high an mthomty, any such declaratlon could not. but mﬁuence the subor-
dinate Courts in other cases.

If it be competent to any other authm ity than the Hwh Court to exercise such
funetions, conflicting directions may confuse the 5ubord1nate Courts, and lmpede
the administration of justice.

9. The Court believed that this impoftant distinction between the functions
of the Executive Government and the High Court had in a measure heen

recently recognised by the Giovernor General in Council, in the sense for which .

it now contehds on the occasion of a reference made, at the instance of the

Cowrt, by the "Honourable Sir William Mun, when holding the ofhce of

Lieutenant Governor of the North-Western Provinces.

10. But, asmlninv that the action of his E\cellencv in Council is within his
high prerogative, the Court cannot but regret that no intimation was conveyed

to it of the intention of his Excellency in Council to take action, and no oppor- -
tunity afforded it for explanation or statement before the publication of your

letter in the * G'lzette ”  The course pursued has obliged the Court to invest
the vindication of its office with an appearance of protest “which the high
respect it owes to-his Excellency in Council would have induced it on any less

grave occasion to avoid. Having regard to the source from which its functions -

are derived, the Court submlt: it was entitled to expect an opportunity of

~ addressing his Excellency in Council before the pubhcatlou of a resolutlon N

which cannot but 1 andll its authority. .

I'1. The case of The Crown v, I’ullm was, it is beheved first bro ught to the
notice: of the Government of India by the pubhshhed translation of extracts fr om
the vernacular press. These translated extracts aré not furnished tothe Court,
and the first intimation which the Court received of the proceedings . in 'lhe'
Crown v. Fuller was contained in two letters from the Secretary to the Local

Government. In the first letter it was mentioned that the case had attracted .

the attention of the Government of India, and it was suggested that the Judges
might wish to see the papers; and in'the second letter the record was enclosed,
and the opinion of the Judges requested by his Honor the Lieutenant Govemor
as to the adequacy of the sentence

12, Some of -the Judves doubted Whether they ou0"ht to express an opinion
on a question which it was competent to the Government to bring formally

before them by motion in Court: But as a matter of courtesy, and in ! the belief
that the Local Government was acting in concert with the Government of India,

the record was submitted to each of the five Judges who constitute the Court,
and an unanimous opinjon was recorded that the aentence though lighter than
the Court would have been disposed to inflict, was, under the cu‘cumstances,
not specially open to objection, and therefore did not call for interference. Tln,s
opinion was communicated to his Honor the Lieutenant Govetrior.

© 13. His L‘xcellency in Council expresses his regret that the Court shonld
have considered its duties and responsibilities - in this matter were adequately
fulfilled by the expression of such an opinion.

14. The Court may allow it would more prope:ly have discharged its duty
had it peinted dut to the Government that, if doubt were enteltamed of the
propriety of the sentence, it should be moved to exercise its powers of revision
by one of the three law oﬁ‘icers appointed to represent the Government in the
High Court. - The procedure adopted deprived the Court of the advantave of
hoarlnrr the ar guments of the law officers of the Crown.

15. Tt is doubtless within the competency of the Court, of its own motion, to
call for and-revise the proceedings of the subordinate Courts, and it not unfre-
quently exercises this power, although, for reasons.which are obvious, it is at
all times chary of interfering to enhance sentences passed by the subordinate ,
Courts, but it also permits pn’aes to the proceedings to move it to exercise its
powers of revision. It is submitted that it would be more convenient if, when
the Government, which is a party to'every criminal pI‘O(‘eE‘dlllO' is alive to any
apparcnt defect in thc administration of criminal justice, it moved the Court,

173. . ) B3 . . tthUO‘h
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through its law officers, to call for the proceedings, and. if necessary, to correet
- them in revision. A . '

16. When, however, the Court, at the instance of the Government. had perused
the record, and had arrived at the opinion that, on the facts fémnd l:v‘ltlie
- Magistrate (facts which his Excellency in Council admifs to lave heen cor-

?ectly found), the sentence was inadequate, but not so inadeqﬁﬁte as to call for
interference, the Court fails to perceive that, in abstaining from further action
" it showed itself insensible of its duties or responsibilities, S

Whilst giving, as it is at all times prepared to do, the fullest consideration to
the opinion of his Excellency in Council on the adequacy of the punishments
awarded by the Courts in any class of cases, the Court is assured his Lxcel-
.lency in Council will admit that any Court (superior or subordinate) would

violate its duty if in any particular case it suffered its own convietions as to the |
sentence which the ends of justice required it to pronounce or affirm to he over-
ridden by any other consideration. ' : ‘ '

17. In view of the stricture publicly pdssed on the course pursued by the
Court, the Court feels it due to itself to explain its opinions as to the duties of
a Magistrate, and the law which in such cases as that of The Crown v. Fuller he
is bound to administer. - R ,

The 196th Section of the Code of Criminal Procedure declares in what cases
a Magistrate i5 to make a commitment. The Court reads this section, and
instructs the subordinate Courts, that a Magistrate is to commit an accused
person ouly when ke is satisfied, from evidence which appears to him fairly
trustworthy, that there is a primd fucie case against the accused, that he has
committed an offence triable exclusively by the Sessions Court or High Court,
or an offence which, in the opinion of the Magistrate, he himself is not competent
to visit with an adequate sentence. Where, then, a Magistrate; acting in good
faith, gives effect to his own convictions, he simply does his duty, however un-

. wisely, in dealing with the accused himself, If a Magistrate were fo commit

" an accused person without being satisfied there were grounds or cause for the -
commitment, he would be guilty of a breach of duty, and of an injustice for
which there is no remedy. On the other hand, if he has, through an error of
judgment, failed to commit an accused person when he should have committed -
him, or passed on an accused -person an inadequate sentence, the law provides
for the revision of his proceedings. : ' ‘

18. But the Court is constrained to inform his Excellency in Council it
could not direct the subordinate Courts that, on the facts disclosed by credible
‘evidence in Fuller’s case, it would be the duty of a Magistrate to commit an
accused person either on a charge of culpable homicide or of voluntarily causing
grievous hurt. . o .
19. With some additions, and one slight “alteration, ‘those facts are correctly
.stated in the second paragraph of your letter. Kutwaroo, the deceased, was a
~ well-developed and muscular man. Fuller struck him twice on the head and
face with his open hand, and seized him by the scalp-lock. Kutwaroo fell to
the ground, whether of his own accord, or by reason of force exerted by Fuller,
the evidence leaves doubtful. He then rose and ran into an adjoining compound, .
* a distance of two hundred or three hundred yards, where he again fell down. In
thie report of the post-mortem examination, Dr. Christison records that there were
no external marks of violence, that the spleen was ruptured on its inner surface,
and that “the cause’of death was probably a fall or a blow over the spleen,” and
that a slight injury might be sufficient to ‘cause this result. On cross-examina-
tion in the Magistrate’s Court, Dr. Christison deposed that, in- his opinion, a
© man receiving so serious an injury of the spleen as that he had described would
have been unable to do anything in the way of exertion dfterwards, as he would
be rapidly weakened by the loss of blood, and that he should not have expected
a man.to be able to run two hundred or three hundred yards after receiving the
injury described. ‘ C )
20. It also appears from the record that the Magistrate was careful to inquire
. of all the witnesses whether Fuller was in the habit of striking his scrvants,

The coachman, who had been in Fuller’s service for fourteen months, swore that
' . : Tuller
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Fuller had not during that period on any other occasion beaten any of lus
© servants,

21. On referring to the Court’s letter in answer to the becretary to Govern-
ment, North-W estern Provinces, it will be seen that the Court so expressed itself
as to leave it open whether the fall in Fuller’s compound which the Court con-
sidered the more probable cause of death (for it was not shown that Fuller had
struck the deceased over the spleen), was the direct or indirect result of the

- assault, and that the Court adverted to the medical evidence, showing that the
injury mwht have been occasioned by moderate violence or by a fall. But,

assuming “the injuiry to the spleen was the direct result of the act of ‘Fuller, the -

Court w ould be unable to hold that, under the circumstances, Fuller could by
the law of India hiave been conncted or properly placed on.his' trial, for elther
of the grave offences suggested in the 7th par agraph of your letter.

* 92, The law of India relating to offences against the person differs matenally
fromt the law of England. Under the law of England, a man who commits an
unlawful act, and in the commission of such act mvoluntamlv causes death, is
guilty of murde er, if the unlawful act be a felony, or what is known to the law
as a malun in se; and he is guilty of manslauglhter if death ensues from any
other wrongful act committed without Justlﬁcatlon OF eXcuse.

The framers of the Indian Penal Code denounced thése principles of the law
of England as unworthy of enlmhtened lerr]slatlon Speaking generally (for there

are e\ceptlon:) they plocecded on the principle that a man should be held .
eriminally responsible only for such results of his act as he mtended or knew to -

be probable.

23. To take the case suzgested by Lord Macaulay: If a man, while stealing
a handkeérchief from a pocket, accidentally caused the explosion of a loaded
pistol which the owner of the handkerchief carried without the knowledge of
the thief, and in consequence of such explosion the awner was shot and died,
the thief would by the law of England be punishable for murder, while by the

law of Tndia he could only be convicted of theft. To take. another case: If a

man, while shooting deer without leave in another’s park in sport—without any
felonious intent, and after having taken every reasonable precaution to avoid
injury to by ~tande1s,-~by his shot kills a bystander and a deer, he is by the law

of England amenable to a charge of manslaughter, whereas by the law of India

he is amenable only to a, char«re of mischief in Lllhng the animal.

24. By the law of India, as by the law of England, a person causing bodﬂy
injury to another who is labounng under a dlaorder dlsease or bodily infirmity,
and thereby accelerating the death of that other, is, deemed to have  caused his

“death.” Nevertheless, every causing of death does not amount to the offerice of
culpable homicide. -Unless it be proved that a person Who has caused the death
of another caused death with the. intention,—

(1. ) To cause death ;
(2.) To cause bodily injury likely to cause death ;

(8.) To cause such bodily mJuxy as he kneiv to be likely to cause death-
to the person to whom the harm is done or, -

(4.) To cause bodily 1n3ury to any person, sufficient in the ordinary
course of nature to cause death : :

or with the knowledge —
(5.7 That he was hkely by his act to cause death; or,

(6.) That 1115 act was so emmently danfrerous that ‘it must, in all
probabmt) » cause death, or such bodily injury as is likely to cause death,

the person who has caused death cannot, by the law of India, be convicted of

culpable homicide of either description. [Nate on the Amendment of the P enal
Code by the Hon. J. F. Stephen.)

25. Nor-ean a person be convicted of the - offence of wluntarzly causing
grievous hurt, unless it be proved that he caused one of the descriptions of hurt
defined in the Code as grievous” hurt either by means whereby he intended to

173. : B 4 _ cause
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cause such hurt, or by means which at the time of employing those means he
knew or had reason to believe to be likely to cause it. (Iadian Penal Code
Section 39.) ' ’

.. 26. In Fuller’s case there was no evideace that he had committed any of the
kinds of hurt defined in the Code as * grievous hurt,” and although a person is
by law presumed to know and to intend the ordinary and probable result of his
acts, the result could hardly be declared ordinary or probable, while the cir-
cumstances rebutted -the presumption of intention or knowledge to commit
either culpable homicide or grievous hurt. ‘ -

27. If it be held that, because disease of the spleen is not uncommon in this
+ country, and because, when persons aré afflicted with the disease in a particular
form, death may result from very slight violence, therefore, every person must be
presumed to know that in striking a Native he is likely to cause death, it follows
that every person, as well Native as European, who strikes a Native is amenable
to a far more serious charge than that.under which such offences are now
usually punished. ' ' : ' .o

The Court, in view of the consequences, does not find itself justified in
directing the subordinate Courtsto adopt a preswuption which the infre-
quency of a fatal result does not appear to warrant. '

28. Your letter contains no allusion to the 304th section of the Indian Penal
Code, enacted in 1873, which renders a person criminally responsible when
- death results from his rash or negligent act. It is presumed ‘that this provision
of the law did not appear applicable, and with this view the Court is disposed
to agree. ' : -

29..A section drafted in 1870, which provided for the punishment of illegal
killing, and defined that offence as the causing of death by an illegal act in cases
other than those which canstitute culpable homicide, would have met the cir-
cumstances assumed in Fuller’s case; but the section was withdrawn or rejected
in Committee, and it is clearly opposed to -the principles on which the Code
was framed. S :

30. In the opinion of .the Court, Fuller, although” he caused hurt, and more
than hurt, only intended to cause hurt, and only used means which he knew or
had reason to believe to be likely to canse such hurt. He was therefore properly

* convicted of voluntarily causing hurt without adequate provocation.

~ 31. In the view taken by the Court of the law it is bound to administer, that
‘ordinarily an accused person is liable to punishment only for such results as he
intended or knew to be probable, the Court could rot direct the subordinate
Courts that on such facts as were disclosed in Fuller’s ‘case a heavier sentence

. should have been imposed than a Magistrate is competent to pass on a European
British subject, namely; rigorous imprisonment for three months and a fine of
1,000 rupees, nor that a much lighter punishment than a Magistrate is com-
petent to infliet would not have satisfied justice. - s :

32. Furthermore, the Court would be uoable, in the view it entertains of the
. law, to direct the subordinate Courts that, in awarding the punishment of fine,
they should regard the compensation due to those who are indirectly injured by

the commission of an offence.

The Court, admits that a Magistrate may properly consider whether com-
pensation has been voluntarily made by the offender, because such an act is an
indication of contrition.  But, even in thisrespect, the Magistrate must exercise
judgment, otherwise it would be competent for the rich to secure a partial im-
munity from the consequences of their offences. But where no compensation -
has been voluntarily made, it is the duty of the Magistrate in imposing a fine to
have regard only to the ends of justice (that is to say, the deterring others from. . -
the commission of the offenice) and the means of the offender. The 308th scction
of the Code of Criminal Procedure does not convert a court of criminal justice |
into a forum for granting civil relief. When the Magistrate has detenmined the
amount of the fine he should impose in view of the considerations above
mentioned, he is empowered to ‘order the payment “ to the complainant or the

. party injured,” or hoth, of the whole or a part of the fing as compensation flur
: ' the
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the expenses of the prosecution, or for tl}‘e oﬁel;'ce, and “in any subsequent civil

proceedings relating to the same matter ” the Court must take into account the
‘ <

sum so awarded.

33. But the relations of Katwaroo were not left without a remedy, inasmuch
as the Indian Act XIIL of 1855 allows the wife, husband, parent, and child of a
person whose death has been caused by a wrongful act to maintain a suit and
recover damages in respect thereof.

34. In determining what degree of punishment is require(L in the interest of
the public, the Court is accustomed to consider whether an oifence is increasing
or decreasing in prevalence. The circumstance that the class of offence which
evoked the indignation of his Bxcellency in Councilis dying out argues that the
sentences heretofore awarded by the Courts have not proved insufficient for the
ends of justice. The Court desires to assure his Excellency in Council that it
views such offences with as much abhorrence as has been .exp_ressed by the
Government of India, and that should necessity be shown, 1§ will not.be slow
to avail itself to the utmost of the powers confided to it for their repression, and
to point out to the subordinate Courts that severity has become a duty.

35. The Court is constrained to express its apprehension that the imposition
on a magistrate of a severe penalty, for what in any view was a mere error of
judgment in a single instance, is calculated to deter from the impartial dlscharge
of their duty all those officers who are dependent on the Executive for their
advancement. The Court therefore ventures to solicit his Excellency in
Council to reconsider the orders passed on the Joint Magis@rgte, Mr. Leeds, an
officer who during a long service has, by his ability and diligence, earned the
respect of the High Court, and, it is believed, the confidence of the Local
Government, and whose action could not but have been influenced by the views
of the law entertained by the Court to which he is subordinate.

36. Should his Excellency in Council be unable to resolve the questions sug-
gested in the 2nd to 10th and 15th paragraphs of this letter in a sense favour-
able to the independence and authority of the High Courts, the Court prays
that the points raised may be referred for the consideration and orders of the
Most Noble the Principal Secretary of State for India.

I have, &c.
(signed) IV. Tyrrell, Registrar,
High Court, North Western Provinces.

No. 6474, dated Naini Tul, the 31st August 1876.

From B. W. Colvin, Fsq., Officiating Secretary to the Government of the

North Western Provinces, to the Officiating Secretary to the Government
of India, Home Department.

IN continuation of my letter, No. 6104, dated 15th August, I am directed to
forward, for the consideration of his Excellency the Governor General in
Council, the accompanying Minute* recorded by the Honourable the Chief
Justice of the High Court of Judicature for the North Western Provinces
regarding the case of Regina v, Fuller.

MINUTE by the Honourable Sir
Provinces, respecting
of Regina v. Fuller.

Tuz.tem}s of the Court's letter to the Government of India on the published
resolutiou in Regina v. Luller were carefully considered by me, and, in full
concurrence with my colleagues, had and have my entire assent. But the
matters embraced in that letter have suggested to my mind considerations, my

views as to which I desire to record in this form,
179

o C 2, That

: Robert Stuart, Chief Justice, North Western
the Resolution of the Government of India in the Case

102

* Dated the 18th
of August,
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2. That letter by the Court raises and determines four very serious questions.
The first relates to the authority and powers of this Hieh Court; the second
has regard to the relative authority and powers of his Excellency the Governor
General in Council ; the third deals with the merits of the case of Regina v.
Fuller; and fourth, and in connection with these merits, and frenerdllly the
position of Mr. Leeds, who tried, convicted, and sentenced Fuller.a ’

3. It results from the examination afforded by paras. 4, 5, and 6 of the
Court’s letter, that the High Courts of Judicature in India are not the Courts,
in any sense. or in any degree, of the Government of India, or of his Exeellency
the Governor General in Council, but the Courts of Her Majesty the Queen,
constituted and established by Her Majesty, not arbitrarily or for any undis-
closed reasons, but constitutionally, on the public grounds and conditions, and
for the purposes and with all the rights and privileges with which Her Majesty
has thought fit to invest them : the principal of these beins that the MHich
Courts, or any of the Judges thereof, were not to be answerable for any act of
duty done in virtue of their office to any authority whatever, save that of Her
Majesty herself in Council. This distinctly and sufficiently appears from the
express terms of the Charters of the several High Courts; and with respect to
the High Court Act, 24 & 25 Vict. chap 104, such characteristic quality and
position of the High Courts is one of the provisions applicable to the old
abolished Supreme Courts, which, by Sect. 11 of the said Act, are revived and
applied to the substituted High Courts, as will presently appear.

4. The 9th section of the Statute 24 & 25 Vict. chap. 104, referred to in
para. 5 of the Court’s letter, further provides that “the High Court to be
established in each Presidency shall have and exercise all jurisdiction, and
every power and authority whatsoever, in any manner vested in any of the
Courts in the same Presidency abolished under this Act at the time of the
abolition of such last-mentioned Courts ;" and by Section 10 of the same Act,
it is provided that ‘“ all jurisdiction now exercised by the Supreme Courts of
Calcutta, Madras, and Bombay respectively over inhabitants of such parts of
India as may not be comprised within the local limits of the Letters Patent to
be issued under this Act establishing High Courts at Fort William, Madras,
and Bombay, shall be exercised by such High Courts respectively.” Section 11
provides that all laws then in force applicable to the abolished Supreme
Courts, or to the Judges of those Courts, “shall be taken to be applicable to
the said High Courts and to the Judges thereof respectively, so far as may be
consistent with the provisions of this Act and the i.etters Patent to be issued
in pursuance thereof, and subject to the legislative powers in relation to the
matters aforesaid of the Governor General of India in Couneil ; and Section 12
saves all proceedings pending in the abolished Courts, and provides that
“such proceedings, and all previous proceedings in the lust-mentioned
Courts, shall be dealt with as if the same had been had in the said Ilgh
Court, save that any sach proceedings may be continued, as nearly as circum-
stances permit, under and according to the practice of the abolished Courts
respectively.” '

5. By Section 16 of the same Act Her Majesty is empowered by Letters
Patent to erect and establish a High Court of Judicature for the North Western
Provinces, with the like jurisdiction, powers, and authority as were conferred

- on.the other three Courts, as far as circunstances may permit ; and this inten-
tion has heen fully carried out by the Court’s charter, issued by Her Majesty’s
warrant under the Great Seal of England on the 17th day of March 1866, in
the 29th year of Her Majesty’s reign. ‘

6. In order adequately to apprehend and appreciate the full force of these
provisions of the High Court Act, it is necessary to advert to the terms of the
charters of the abolished Supreme Courts. They are all three to the same
effect, but that of Calcutta may be selected for the purposes of this Minute.
This charter, after reciting the Act of Parliament under which it was granted,
and stating the pames and position of the Judges who were to compose the
Court, goes on to provide as follows :—** And it is Our further will and pleasure
that tlie said Chief Justice and the said Puisne Justices shall severally and re-
spectively be, and they are, all and every of them, bereby appointed to be

: Justices
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justices and conservators of the peace, and coroners, within and throughout the

-said provinces, districts, and cou ntries of Bengal, Behar, and Orissa, and every

part thereof ; and to have such jurisdiction and authority as Our justices of Our
Court of King’s Bench have, and may lawfully exercise, within that part of
Great Britain called England, by the common law thereof;™ and it is further
and subsequently provided in the same charter that “the said Supreme Court
of Judicature at Fort William in Bengal should also be a Court of Equity, and
shall and may have full power and authority to administer justice in a sammary
manner, as nearly as may be, according to the rules and proceedings of Our
High Court of Chancery in Great Britain ; and upon a bill filed, to issue
subpcenas and other process, under the seal of the said Supreme Court of
Judicature at Fort William in Bengal, to compel the appearance, and answer
upon oath, of the parties therein complained against, and obedience to the

‘decrees and orders of the said Court of Equity, in such manner and form, and

to such effect, as our High Chaucellor of (reat Britain doth, or lawfully may,
under our Great Seal of Great Britain.” And it was also provided by the charter
that the Supreme Court, besides being a Court of Common Law, like the Court
of Queen’s Bench in Englind, and a Court of Equity, like the Court of Chancery
in England, should be a Court of Oyer and Terminer and Gaol Delivery, and
¢ shall have the like power and authority as Commissioners or Justices of Oyer

and Terminer and Gaol Delivery have or may exercise in that part of Ureat

Britain called England, * * * * and to proceed to hear, examine, try,
and determine indictments and offences, and to give judgment thereupon, and
award execution thereof, and in all respects to administer criminal justice in
such and the like munner and form, or as nearly as the condition and circum-
stances of place and persons will admit of, as Our Courts of Oyer and Terminer
and Gaol Delivery do or may in that part of Great Britain called England,
* * % * and toall other acts whichshall be necessary for the due ad-
ministration of criminal justice in such manner and form, or as nearly as the
circumstances and condition of the case will admit, of Our Courts of Oyer and
Terminer and Gaol Delivery may do in that part of Great Britain called England.”
And there are various other provisions of the same nature, all showing that the
Supreme Court established by the charter was not only to be modelled in the
English form in all respects, but to have its jurisdiction and authority protected
and enforced on the same constitutional principles as those recognised in the
case of the English Courts, the ouly difference being that, instead of proceeding
by appeal and error in Parliament, the appeal from the Supreme Court was to
be to the King in Council.

7. The charter of the Supreme Court contains anxious provisions where the
old East India Company is a suitor before it, and for compelling the Company’s
appearance and their pleading where necessary ; and with respect to the Governor
General and his Council, the only provision which the charter contains relates
to the safety of their persons and exemption from arrest, although in this respect
the Chief Justice and Judges of the Supreme Court are placed on the same
footing, and are similarly exempted.

8. The Supreme Court was thus thoroughly independent, and amenable to no
authority whatever in the exercise of its official and judicial powers, save and
except only to the King in Council, and even then in regard only to *judgments,
decrees, orders, or rules,”

9. Such were the character, authority, and powers of the old Supreme Courts;
and if there was nothing else on which- to base the complete independence of the
High Courts as the successors of the former, in the exercise of their functions,
the ubove recitals would surely be enough, showing, as they do, not only that
the Supreme Courts enjoyed the independent authority and prestige of English
Courts, but that they were judicially answerable solely and only to the King in
Council. The express words of the charters of the High Coarts, however, in
which there is not the slightest recognition, directly or indirectly, or hy any
kind of implication, of any authority over, or right of interference with, these
Courts by the Governor General in Council, or any other prerogative authority
whatever in India, leave no doubt on the subject.

10. Irrespective, Liowever, of any such provisions of the law, the reasons and
173 c2 the
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the policy which determined Parliament and the Crown to invest H j

termi ament ) Ter Majesty’s
Courts and Her Majesty’s Judges in India with such official and judicialJ inéei
pendence are very apparent,

11, In the first place, the investment of the Courts with such independence
exceedingly. increases and magnifies the responsibility of the Judees to IHer
Majesty for any errors, misconduct. or misfeasance with which the?r might be
chargeable. In the second place, there are no persons or authorities in India

- possessed of qualifications which could fit them to supervise or in any way con-
trol Her Majesty’s Courts; for, I say it with all respect, his Excellency and his
Council, with one exception, are not, legally and technically, learned” persons.
They have not within themselves as a body, necessarily and intrinsically, an
official, forensic, or judicial training or experience in matters of law, and,the);
could not, however justly disposed (and they could not be otherwise than justly
disposed), satisfactorily perform the duties of directors or superintendents of
the Courts. I say with one exception, although even my honourable and learned
friend Mr. Hobhouse, who so ably fills the place of Legal Member of Council
would not, [ am sure, maintain that he is either entitled himself to exercise or,~
that, by force of his great knowledge and position, he can impart to his Excel-
lency and the other Members of Council any Pretorian powers in the way of
supervision, direction, or control over these Courts. And, in the third place, any
such authority on the part of the Governor General in Council would lead to the
anomaly of the Crown acting inconsistently with, if not contradicting, not valy
its own Royal Charters, but the legislative enactments of the Imperiai Parliament
itself. His Excellency the Governor General in Councilin India acts in a purely
-delegated character, and exereises delegated autliority, and not independently of
Her Majesty the Queen and her Government, as represented by her Secretary of
State ; and all his acts, resolutions, and proceedings are subject to Her Majesty’s
allowance or disallowance'; and any resolution, therefore, of his Excellency at
variance with, or purporting to be at variance with, the prerogatives and indepen-
dence of the Queen’s Courts, would impose on Her Majesty and her Ministers
the painful and anomalous duty of considering whether they would treat the
Indiau Courts in a manner different from, and other than, the consideration and
respect which, in a similar or corresponding issue, would undoubtedly be shown
by another Department of Her Majesty’s same Government to the Courts and
Judges in England. But this I hope | may believe could not possibly be. No
Home Secretary in England would dream of interfering, by the expression of
regrets, or of opinions of approval or disapproval, with the manner in which the
English Judges discharge their duties and responsibilities ; and it appears to me
difficult, if not impossible, to understaad that Her Majesty’s Secretary of State
for India would be otherwise disposed in the case of Her Majesty’s Indian

Courts.

12. The only element in the High Courts which might be supposed to favour,
however covertly, any opposite contention might perhaps be imagined to be the
presence in the High Courts of Judges who are the representatives and successors
of the old Sudder Courts, which undoubtcdly were to a great extent under the
influence and control of the Government of India, and even of the Local Govern-
ment. But the Sudder Courts were entirely abolished by the High Court Act,
and it is important to observe that it is affer, and not before, the section abolishing
these Courts that its provisions determining the independent character of the
Court and the appeal to Her Majesty in Council are to be found. Nor, unlike
the provisions relating to the old Supreme Court, to which I have referred as
having been revived and made applicable to the High Courts, is there a single
word or expression in the Act, or in any of the High Court’s charters, saving or
continuing any portion, feature, or quality of the Sudder Courts. The inde-
pendent character, therefore, of the High Courts is wholly unaffected by the
presénce, if any, in its constitution of the Sudder Court element.

13. The ninth paragraph of the Court’s letter states that the distinction between
the functions of the Execwive Government and the High Court have, in a
measure, Leen recently recognised by the Governor General in Council, on the
oceasion of a reference made by the Hon. Sir William Muir, now a Member of

Council, but then Lieutenant Governor of these Provinces. But it appears to me
that
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that it would be useful to advert more fully to the circumstances of that case,
showing how completely justified the Court is in referring to it.

14. That was the case of Girdhari Lal v. Hearsey, and the question which
was ultimatelv referred for consideration to the Government of India arose in
this way. While at Dehra Din in camp, in the cold season of 1872 and 1873,
the Lieutenant Governor paid a visit to the jail, and found there Girdhari Lal,
the plaintift in the suit, who ultimately, by reason of the defendant’s plea of
minority, lost his case in the High Court with costs, and it was for these costs,
which lie was unable to pay, that he was in jail.

15. The man being in prison under such circumstances excited the Lieutenant
Governor’s sympathy, and his Honor had recourse to the expedient of drawing
up a resolution, dated 23rd January 1873, the third paragraph of which was as
follows:

« The Lieutenant Governor accordingly thinks that the Subordinate Judge
should take the earliest opportunity of proceeding under Sections 280 and 281
of Act VIII. of 1859, and calliug on the prisoner to file a list of his property,
against which proceedings may be taken; and in default of any further means
of payment being shown to exist, that the Subordinate Judge should consider
whether, under the provisions of the law, he should not be released from further
imprisonment.” It will be observed that there is here, directly from the Lieu-
tenant Governor to the Subordinate Judge, what is neither more nor less thana
judicial order that certain procedure should be adopted for the prisoner’s
release from jail, and it was ordered by his Honor that a copy of this resolution
should be sent to the Subordinate Judge at Dehra and to the High Court.

16. The irregularity of this proceeding on the part of his Honor at once
attracted the atrention and action of the High Court; and a correspondence
ensued, in which the Court pointed out to the Lieutenant Governor the error he
had committed, under a mistaken view of his position and duty, by interfering,
as lie had done, with the Court’s process, informing him distinctly that “ it
was the interference with a judicial officer’s procedure in his Court that the
Court thought it necessary to notice. It regrets to see, from the concluding
portion of the 2nd paragraph of your letter, his Honor still justifies his action.”
The correspondence ended by the Court's requesting that a complete copy of
it should be forwarded to the Gorernment of India.

17. In due time the Government of India communicated its opinions on the
case, and there is now before me the letter from the Government of India
(marked Home Department, Judicial, dated the 20th March 1874), in which
these opinions are explained. In this letter, his Excellency in Council points
out a wisapprehension on the part of the Lieutenant Governor of the precise
question for the determination of which the High Court had requested that the
correspondence might be forwarded to the Government of India, and correcting
that misapprehension, his Excellency proceeds to remark as follows :—¢ But
the matter upen which the High Court throughout this correspondence have
laid stress relates, not to the tenor of these instructions, given on the spot after a
“visit to the jail, but to the form and substance of the instruction contained in
the resolution, which was published and communicated to the Court and to the
Subordinate Judge of Debra, in which the Subordinate Judge was prompted to
proceed under certain sections of the Civil Procedure Code, and to call on the
prisoner to file a list of his property. * * * *  And what the High Court
contend is, that instructions and suggestions, such as those contained in this
resolution of the 23rd January, as to the course which they should pursue in
the discharge of their judicial duty, should not be communicated to judicial
officers subordinate to the Court. Upon this point 1 am to say that his
Excellency the Governor General concurs with the opinion expressed by the
High Court, and considers that it is undesirable to issue such instructions, or
to publish them in a resolution. And though his Excellency in Council is by
no means prepared to lay down that the chief executive authority of a province
may not properly and vsefully admonish Judges in other departments of action,
still less that he may not see that all remedies which the law permits are fully
applied to remove unnecessary hardshipsin the law’s operations, yet I am tq
173 c3 observe
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obscjrve that functions of this kind should be exercised with caution, especiilly
having regard to the statutory powers of superintendence vested in the ik
Court;" and the letter of his Excellency ends thus :—* Thoueh of opinion that
‘the terms of theresolution in question have Leen justly objectzd to by the Ilich
Court, the Government of India wish at the same time to express their (ntiare
approval of the object which the Licutenant Governor songht to attai.n hy the
instructions of December 1872, and with the tenor of those i?lstructions " "This
letter from the Government of India appears to be conclusive as to ir.:; under-
standing of the distinction between the fuuctions of the Executive Government,
and the High Court. )

18. The independence of the High Courts in relution to the Execurive
Government being thus thoroughly established, and also fully recognised Ly
the Government of India itself, we were scarcely prepared for the Eommuni-
cation from the same quarter which, to our extreme surprise, we have received
and which has occasioned this discussion. For that such a conlmnnicavtiml aii.
!east purports to, and shows a disposition to, invade the Court’s independence
is clear, even if it actually and legally does not and cannot have that efiect :
and the Court is entitled to complain of, aud to remonstrate against, such an
attitude on the part of the Executive Government towards it. as l'elz’tti\'elv an
independent institution. ’ -

19. The “ regret” expressed by the Governor General in Council in the
fourth paragraph of the letter referred tois really a judgment by his Excellency.
arrived at by his mind being judicially exercised, and after callin the Hioh
Court to his bar. Now, the mere statemnt of such a view of the matter,aa
statement which, however apparently extravagant, is nevertheless, with refe-
rence to the scope of the paragraph, a perfectly correct one, is almost enouch to
show how untenable is the position taken by the Governwent of India towards
the High Court. But this false position (if [ may, without disrespeet, say so)
on the part of the Government towards the Court will further appear from
what actually occurred in the case of Regina v. Fuller, so far as the Court is
concerned.

20. That case was first brought to the knowledge of the Court by a demi-
official letter from the present Local Government of these Provinces to
Mr. Tyrrell, the Court’s registrar, dated the 31st of March last, enclosing the
record of the case, and begging that it might be laid before the Judges, and
asking their opinion as to the adequacy of the sentence. This was the first
time the case came before the Court at all, and it will be observed that, however
judicially the Court may be supposed to have been consulted by the Local
Government, the case did not come befure the Court in the form of of an appeal,
or by way of revision, or by any method or proceeding which necessitated or
involved any hearing in jforo, with a judicial determination thereon. The
Court’s opinion was simply asked as a matter of courtesy, and in accordance
with a practice on the part of the Local Government of consulting the Court
simply by letter, where any legal dificulty was experienced in its administration
—a practice, however, which I have often felt was open to many objections. Of
course the Court is not bound to answer such inquiries, hut the disposition of.
the Judges is always, if possible, to assist the Government, although they gene-
rally keep in view the possibility of the matters so submitted to them being
brought before them in their proper judicial capacity.

21. On this subject the observations in the Court’s letter leave nothing
material to be added, and they ought, I think, to be conclusire, to the mind of
any one of judicial experience in criminal cases in India, as to the position in
which the High Court was placed, not by any act of its own, but on the
unanticipated invitation of the Local Government.

P- 22. As stated in the Court’s letter, any fault that could te imputed to

. Leeds was at most an error of judgment, and in a single instance, and to
the ‘ii‘sh him in the manner intimated in the Government’s letter appears to me
measur N0t only unjust and unreasonable, but also contrary to Jaw. Tor Mr,
~. however amenuble in a general sense, personally and socially, to the
0cCasIon  ent of India and their subordinate Governments, was not in any way

Council, “le to any Government authority for his judicia/ conduct. In thut re-
spect,
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spect he is amenable only to the High Court, and it is not even usual to enter-
tain complaints against subordinate judicial officers without communication
and consultation with the High Court as the legally constituted superior

authority.

23. Respecting Mr. Leeds’ conduct, however, it dves not appear to me that
he was guilty of any serious error of judgment _;.and 1 hurr}bly venture to. tl{ink
that, having regard to the prin.ciples ‘of culpability rf-.cogmsed. by the criminal
law, Mr. Leeds’ comparative immunity from error is shown in the manner in
which the facts are referred to in the letter of the Government of India itseif,
It is there stated that Mr. Fuller struck the syce with his open hand on the
head and face, and pulled him by the hair, so as to cause him to fall down.
Mr. Fuller and his family drove on to church; the syce got up, went (it would
have been more correct to have saildr ran) into an adjoining compound, and
there died almost immediately. It would appear from the medical evidence that
the spleen of the deceased was in such a diseased state that very slight violence,
either from a blow or fall, would have been sufficient to have caused death. In-
deed, it is plain that a mere accident to the man, such as his tripping while walk-
ing or running, might have had this fatal result, but that there is nothing in the
case to show that such extreme and perilous sensibility of body was known to, or
could have been reasonably suspected by, Mr. Fuller; and his guilt or criminal
responsibility would have been the same, and neither more nor less, if Katwaroo
had notdied. The letter of the Government of India goes on to state that *“ the
death of Katwaroo was the direct result of the violence used towards him by
Mr. Fuller,” and his Excellency in Council observes that ¢ the Hieh Court
assumes the connection between the two events as being clear,” but adding,
“ yét, on reading Mr. Leeds’ judgment, he doesnot find that that gentieman
ever considered the effect, or even the evidence, of this connection.,” The
portion of the Court’s letter thus referred to is in these terms :—

“ The medical evidence shows that the spleen was in a diseased condition ;

that death was caused by therupture of the spleen; that this injury might have
been caused by moderate violence, or by afall ; and that there were no external
marks of injury on the body. Under these circumstances, it appears that no
great violence was used, and that the accused neither contemplated, nor could
have foreseen, that severe hurt would have resulted from the degree of violence’
exerted by him, much less that it should have been followed by the lamentable
result of death.” . ‘

It will be observed that Mr. Fuller’s not very violent blow and Katwaroo’s
death are here stated as connected facts, but not in such a way as to show
Mr. Fuller’s culpability in regard to the death. In fact, it is unnecessary to-
dwell on the mere fact of the connection between the two circumstances, the
material and vital question being, not whether the death did in fact result from
the blow, but whether Mr. Fuller had such a guilty knowledge of the probable
consequences as to make him really responsible for the fatal occurrence. DBut
there is nothing in the record to show any such guiity knowledge on his part, or
that he intended to occasion a hurt which would ordinarily or probably cause
death, and every circumstance ought to have been distinctly proved, not left to
any kind of inference or suspicion. With respect to Mr. Leeds’ judgment, T
must really venture to differ from his Excellency in Council, and suggest that
that judgment proceeds on the evidence before the magistrate ; that it aistinctly
states the fact of the blow or assault, as it may be called, and also Katwaroo’s
ultimate death ; but it does not state, and, with great respect and deference, I
submit it very jroperly does not state these as necessarily connected facts
against Mr. Fuller in the way of measuring his culpability. Mr. Leeds was
trying the case under Sections 319 and 323, Indian Penal Cude, and, with the
Judgment now before me, I cannot see that he omitted any material consider-.
ation in any way arising out of the evidence.

24. Mr. Leeds cannot be charged with any mistake or error of judgment in
taking a faulty view of the case before him under Sections 319 and 323, and it is
correctly stated in the Court’s letter that he could not have committed Mr. Fuller
for trial on a charge of culpable homicide, or of voluntarily causing grievous’
hurt.  But if, by any straining of any section of the Penal Code, Mr. Fuller had
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.observe that functions of this kind should be exereised with caution, especially
having regard to the statutory powers of superintendence vested in the [1ih
Court ;" and the letter of his Excellency ends thus :—* Thoueh of opinion that
‘the terms of the resolution in question have been justly object?d to by‘ the Ilin('h
Court, the Government of India wish at the same time to express their (ntiore
approval of the object which the Lieutenant Governor songht to attain by the
‘instructions of December 1872, and with the tenor of those instructions.” This
letter from the Government of India appears to he conclusive as to its under-
standing of the distinction between the functions of the Executive Government
and the High Court.

18. The independence of the High Courts in relation to the Executive
Government being thus thoroughly established, and also fully recognised by
the Government of India itself, we were scarcely prepared for the communi-
cation from the same quarter which, to our extreme surprise, we have received
and which has occasioned this discussion. For that such a communication at
least purports to, and shows a disposition to, invade the Court’s independence
is clear, even if it actually and legally does not and cannot have that eflect :
and the Court is entitled to complain of, and to remonstrate aeainst. such :m’
attitude on the part of the Executive Government towards it, s 1'el:1tively an

independent institution.

19. The ““regret” expressed by the Governor General in Council in the
fourth paragraph of the letter referred to is really a_judgment by his Excellency,
arrived at by -his mind being judicially exercised, and after calling the High
Court to his bar. Now, the mere statement of such a view of the mattcr,oa
‘statement which, however apparently extravagaut, is nevertheless, with refe-
rence to the scope of the paragraph, a perfectly correct one, is almost enough to
show how untenable is the position taken by the Government of [ndia towards
the High Court. But this false position (if I may, without disrespeet, say so)
on the part of the Government towards the Court will further appear from
what actually occurred in the case of Regina v. Fuller, so far as the Court is

concerned.

20. That case was first brought to the knowledge of the Court by a demi-
official letter from the present Local Government of these Provinces to
Mr. Tyrrell, the Court’s registrar, dated the 31st of March last, enclosing the
record of the case, and begging that it might be laid before the Judges, and
asking their opinion as to the adequacy of the sentence. This was the first
time the case came befere the Court at all, and it will be observed that, however
judicially the Court may be supposed to have heen consulted by the Local
Government, the case did not come befure the Court in the form of of an appeal,
or by way of revision, or by any method or proceeding which necessitated or
involved any hearing in foro, with a judicial deterwination thereon. The
Court's opinion was simply asked as a matter of courtesy, and in accordance
with a practice on the part of the Local Government of consulting the Cowrt
simply by letter, where any legal difficulty was experienced in its administration
—a practice, however, which I have often felt was open te many objections. Of
course the Court is not bound to answer such inquirics, but the disposition of.
the Judges is always, if possible, to assist the Government, although they gene-
rally keep in view the possibility of the matters so submitted to them being
brought before them in their proper judicial capacity.

21. On this subject the observations in the Court’s letter leave nothing
material to be added, and they ought, I think, to be conclusive, to the mind of
any one of judicial experience in criminal cases in India, as to the position in
which the High Court was placed, not by any act of its own, but on the
unanticipated invitation of the Local Government.

Y. 22. As stated in- the Court’s letter, any fault that could ke imputed to
Mir, Leeds was at most an error of judgment, and in a single instance, and to
puti:jsh him in the manner intimated in the Government’s letter appeary to me
to be, not only unjust and unreasonable, but also contrary to law. Tor M.
Leeds,. however amenable in a general sense, personally and socially, to the
Govern. pnent of India and their subordinate Governments, was not in any way

answerab le to any Government authority for his judicial conduct. In that 11;-
‘ \ spect,

\
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spect Lie is amenable only to the High Court, and it is not even usual to enter-
tain complaints against subordinate judicial officers without communication
and consultation with the High Court as the legally constituted superior

authority.

23. Respecting Mr. Leeds’ conduc_t, however, it does not appear to me that
he was guilty of any serious error of judgment ; ’an(l I humbly venture to th'ink
that, having regard to the prin.mples .of culpability r.ecogmsed’ by the cmmmlal
law, Mr. Leeds’ comparative immunity from error is shown in the manner in
which the facts are referred to in the letter of the Government of India itself,
It is there stated that Mr. Fnller struck the syce with his open hand on the
head and face, and pulled bim by the hair, so as to cause him to fall down.
" Mr. Fuller and his family drove on to church; the syce got up, went (it would
have been more correct to have said® ran) into an adjoining compound, and
there died alinost immediately. It would appear from the medical evidence that
the spleen of the deceased was in such a diseased state that very slight violence,
either from a blow or fall, would have been sufficient to have caused death. In-
decd, it is plain that a mere accident to the man, such as his tripping while walk-
ing or running, might have bad this fatal result, but that there is nothing in the
case to show that such extreme and perilous sensibility of body was known to, or
could have been reasonably suspected by, Mr. Fuller; and his guilt or criminal
responsibility would have been the same, and neither more nor less, if Katwaroo
had votdied. ‘The letter of the Government of India goes on to state that * the
death of Katwaroo was the direct result of the violence used towards him by
Mr. Fuller,” and his Excellency in Council observes that ¢ the High Court
assumes the connection between the two events as being clear,” but adding,
“ y¢t, on reading Mr. Leeds” judgment, he does not find that that gentleman
ever cousidered the effect, or even the evidence, of this connection.” The
portion of the Court’s letter thus referred to is in these terms:-—

“ The medical evidence shows that the spleen was in a diseased condition ;
that death was caused by the rupture of the spleen; that this injury might have
been caused by moderate violence, or by afall ; and that there were no external
marks of injury on the body. Under these circumstances, it appears that no
great violence was used, and that the accused neither contemplated, nor could
have foreseen, that severe hurt would have resulted from the degree of vivlence
exerted by him, much less that it should have been followed by the lamentable
result of death.” ‘

It will be observed that Mr. Fuller’s not very violent blow and Katwaroo’s
death ave here stated as connected facts, but not in such a way as to show
Mr. Fuller's culpability in regard to the death. In fact, it is unnecessary to-
dwell on the mere fact of the connection between the two circumstances, the
material and vital question being, not whether the death did in fact result from
the blow, but whether Mr. Fuller had such a guilty knowledge of the probable
consequences as to make him really responsible for the fatal occurrence. DBut
there is nothing in the record to show any such guilty knowledge on his part, or
that he intended to occasion a hurt which would ordinarily or probably cause
death, and every circumstance ought to have been distinetly proved, not left to
any kind of inference or suspicion. With respect to Mr. Leeds’ judgment, T
must really venture to differ from his Excellency in Council, and suggest that
that judgment proceeds on the evidence before the magistrate ; that it aistinetly
states the fact of the blow or assault, as it may be called, and also Katwaroo’s
ultimate death; but it does not state, and, with great respect and deference, [
submit it very properly does not state these as necessarily connected facts
against Mr. Fuller in the way of measuring his culpubility. Mr. Leeds was
trying the case under Sections 319 and 323, Indian Penal Cude, and, with the-
Judgment now before me, I cannot see that he omitted any material consider-.
ation in any way arising out of the evidence.

24. Mr. Leeds cannot be charged with any mistake or error of judgment in
taling a faulty view of the case before him under Sections 319 and 323, and it is
correctly stated in the Court’s letter that he could not have committed Mr. Fuller
for trial on a charge of culpable homicide, or of voluntarily causing grievous’
hurt.  But if, by any straining of any section of the Penal Code, Mr. Fuller had
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been committed for trial before the Sessions Court or the High Cuurt, the
result would in all probability have been, and, 1 think, must have becn, the
same—if, indeed, the fine might not have been even less, for the syce had
violated his duty and disobeyed his master’s orders, and had incurred at least
a severe reprimand, under which he might have equally taken to his heels, as
Native servants often do when they are scolded, and thus ruptured his dis-
eased spleen; for, on the evidence, it is not at all improbable that the
running into the contiguous compound, ending with the fall there, caused the
injury to the spleen and the death, or at least materially contributed to these
two results.

25. Stated, however, at its worst, Mr. Leeds was guilty of nothing except a
mistake or error of judgment, and if such mental shortcoming is to be visited
with not merely judicial correction, but with personal punishment to the erring
officer, there is not, I will undertake to say, a single magistrate of any grade,
European or Native, in these Provinces—I might venture to say in all India—
who could pass scatheless through such an ovdeal. My experience, indeed, as a
Judge of a High Court, does not point to any particular tendency on the part of
magistrates to adopt a lenient view of cases on trial before them, whether the
accused persons are Europeans or Natives, but quite the reverse; and I have
been particularly struck with the severity which Native magistrates sometimes
evince in these cases. Nor can I for a moment believe that, in his investigation
of Mr, Fuller's case, Mr. Leeds was in any degee actuated, either in favour of
Mr. Fuller or against Kutwaroo, by uny feeling relating to their being of different
races. There is not the slightest indication, either in his judgment or in the
record of Mr. Fuller’s case, to indicate the existence of such a feeling, and [
cannot appreciate the reasomableness of visiting Mr. Leeds with penal con-
sequences, simply because he performed his duty according to the light of his
intelligence, and with no improper or corrupt motive. He has always borne the
highest character for industry and care, and no officer subordinate to the High
Court hasbeen held in higher esteem by the Judges. 1 find he has been in the
Civil Service of India for about 15 years, and that he has actually served for
about 12, and during the whele of that time no fault of temper or conduct
has been entertained ovrecorded against him. I trust, therefore, that the recon-
sideration of this matter, as requested in the Court’s letter, may have its intended
effect, and that the penalty recommended to be inflicted on Mr. Leeds may be
cancelled. Should this not be conceded, my fear is that the moral effect of such
a state of things on the young magistracy of the country may be not such as the
Government of India would desire.  Already there have been indications of this,
and I myself have recently had occasion to repress the undue zcal of some young
magistrates.

26. In a previous part of this Minute I have referred to the regret expressed
by his Excellency in Council respecting the conduct of the ITigh Court in this
matter, as being a judicial opinion which invaded the Court’s independent autho-
rity ; and itis, I think, scarcely too much to say that, if the power to administer
such a censure could be justified, there is not a prosecution, suit, appeal, or any
other judicial proceeding of the High Court with which the Government of India
could not similarly interfere, not even excepting cases in which the Governwent
of India itself is a party, and it is frequently a litigant. The very case under
consideration is that of Regina v. 'uller, and his Lxcellency in Council might
have been reminded that he himself, and not the friends of the deceased man,
was the real and legal prosecutor, and, in that sense, Mr. Fuller's litigious
adversary.

27. The Court’s letfer expresses regret on the Court’s part that no intimation
was conveyed to it of the intention of his Excellency in Connecil to take action,
and no opportunity afforded it for explanation or statement before the publication
of his Excellency’s letter in the Gazette; and the Court further states that
Fuller’s case was, it is believed, first brought to the notice of the Government
of India by published extracts from the vernacular press, and that these pub-
lished extracts were not furnished to the Court; and the course thus pursued
towards the Court does not appear from the Government of India's letter itself
to have been, nor has it been in any way, explained, and this I deeply regret.

28. In
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28, Tn some I lllOl)(‘ an countries the judicial office is not held in ‘the high

esteem with which it is regarded by the Government of Her Majesty the Queen
and by the English Parliament, but is made subordinate to a Minister, who may,
to a ]'u(ro e\tent control the action of the Courts. But it.is othelwwe with
regard to [ler Majesty’s Courts of Judicature, and Her Majesty’s judges 1]01(11[1"‘
their commissions, as -they do, direct from the Queen herself. - These COUI‘tb
and judges can even entertain and decide questions relating to the impugned
xah(hf} of acts and proceedings of the Crown itself, and in-India the High
Courts can call in question the validity, and if necessary declare to be mvahd

dll ucts, proceedings, and measures on the part of the Government which can

be shown to Le ultra vires of their plovmce And, so commissioned, this High

Court will go on in the discharge of its duties and responsibilities, uninfluenced

by any consideration other than the true e\posltlon of the law and the sound
adniinistration of even. handed Justice. .

29. I have now, and only, in conclusion to assert, which I do most oonﬁdcntly,
“that no Court, bedy, or constituted authority could treat the natives of this
country with greater consideration on all suitable occasions than this Court:
invariably does, uever allowing any oppmtumty to pass of rebuklnrr any mis-

condurt tow ar ds them,

A N R. Stum't.
High Court, Allahabad, .
North Western Provinces,

18 August 1876..

Exrtract fromt Mizurks of a M eeting of the Council of India, held oni Tuesday-

the 20th March 1877 . the M'quuls of Salzsbur J in the Chmr

Tug two Despatches to India in the J udxcml Department, reviewing and com-
menting on the proceedings in the case of: Mr. Fuller, which were laid ‘before
Council on the 13th instant, wetre read, and, after lonrr discussion, were, on the
Question, approved, with certain alterations ; Sir E. Per_l y being dissentient.

Ayes, 115 viz.: . No,1; viz:
Casscls, A., Lsq. R ’ ' "Sir Erskine Perry,
Drummond, Hon. E.
LElls, Sir Lalro\\
ITalliday, Sir I,
Maine, Siv Henry.
Montgomery, Sir R,
Muir, Sir W.
btlachc), Licutenant General,
Wilde, Major General Sir A.
Wolseley, Major General Sir Garnet
Yule, Colonel enry, ¢.B.

DissenT by Sir Erskine Perry.

Iyivern regret that I feel compelled to record.a dissent to these Despatches
which in effect express approval of the proceedings of the Governmcnt of
[ndia in the Faller case.

Every one’must appreciate the motives which induced Lord Lytton’s Govern-
nent o denounce the practice of Lnglish gentlemen assaulting their native
servants. I that praetice is prevalent, whu,h however, I ontlrely dishelieve,
word Lytton was not only justified, but highly to be commonded for expressing
i strong personal dlsdpplob'ltl()n of it; but between such course and the
ixeeutive Government taking it upon 1tself to expound ‘ nice questions of

aiminal law and procedure, t() find fault with the highest judges of the land
secanse they differ from tlnm, and to visit with a “ severe penalty ” a judge of

153, ‘ D - high
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high character for ability and of long standing, because he has siven a judg-
ment that the Government disapproves, is a ver‘y '\','ide gulf. . - °

I have carefully examined the law and the proceedings ‘in this case, and I
am clearly of opinion with the High Court of Aera that no fault is “imputable
to thé magistrate who pronounced the decision. : ’

The real question before us is not whether the Governuient has the rioht
to censure the decisions of the Supreme Courts of Justice, or to punish inferior

judges for judicial indiseretion. lustances may readily suoeest themsclves of a
“ miscarriage of justice,” or of “ judicial corruption,” sueh as is indicated.in the
Government Despatch (para. 28), where the rieht of criticism which belones to
‘every member of a free. community can certainly not be denied to the Govern-

“ment with respect to the inferior judges, and in a vountry like India, the lixe-
cutive is compelled to-take notice of any gross incapacity in its magistrates, even
to the extent of removal from office. : o ) '

But the questions to be determined in this case are whether the Government
has displayed a wise diseretion in their interference with the decisions of the-

legal tribunals, and whether they have treated Mr. Leeds, the nmgistraté, with
jostice. - . .

. The first is a constitutional question of the very gravest character; the second
'i$ a purely legal one. , L

On the former of these subjects I will be very brief. Government in Inlia,
as in other Asiatic countries, is necessarily despotic, but it is made reconcilible
to the conscience of a free country like England, by the - existence of two con-
siderable checks; first, the power of appeal to this country against every act of
injustice or caprice on the part of Govermment; and, second, the existence in

. India of au independent judiciary. It is, no doubt, inconsistent with the theory
. of despotic rule that independent tribunals should exist, with the power to set
“aside acts of Government as illegal ; ‘and the slavish Roman’ la{vyers invented
the convenient doctrine  quod principi placet legis vigorem habet” 1t is also
apparent that a well-meaning, paternal Government, may be often thwarted by
the decisions of judges, who consider themselves bound to adwinister the law set
before them, without .reference to political considerations. Tempovary evils,
even, ay occur under this head, whilst confused or imperfect. laws are allowed
to remain on the Statute Book; but the remedy is simple. - Strafford probably
thought he was administering perfect justice when he took upon’ himself to.
decide cases in Ireland, and sneered at the lawyers who thought that knglind
should be goverrted by their Year Books; but the good sense of England has
rejected this pretension, and holds, as the cardinal article of its political faith,

- that siothing short of glaring misconduct will justify the interference of Govern-
ment ‘with the Bench. No one can impute such misconduct to the Aera High
Court in the present case; and ] doubt greatly the expediency of reminding the
Judges of India, who are claiming immunity from Government interference, that
they hold their offices by the tenure which produced the most shameful subser-
viency to the Government, on the part of judges, that is recorded in history.

With respect to the decision proncunced by Mr. Leeds, a minute examination -
of the Indian law is required. . Rightly or wrongly, but after great deliberation,
the Indian. Legislature has altered the law of England.which maikes every case

.of homicide, resulting from an illegal act, a felony, triable before a superior
judge and jury. Such a course may be well calculated to promote the sanctity
of human life. But Lord Macaulay and his colleagues thought it very unjust
that, where death occurred as a mere- casualty, or misadventure from a slight
blow or push,it should be punishable as a crime; and they framed their law
accordingly. - ' _

The effect of that law is to eliminate the fact of death altogether from the
offence, in a case such’ as is above suggested: © When then, on the facts proved
before Mr. Leeds, it appeared that the defendant had onlystruck the dectased
twice with his open hand, and that death ensued from the rupture of a diseased
spleen, which might have been occasioned by a slight blow or fall, Mr. Leeds
was quite justified in keeping the fact of death out of his consideration. The
exact question for him to determine was the amount of penalty to be inflicted
for the offence proved before him, and this is a mater which the law of India,
like the law of England, leaves greatly to the discretion of the judge ; such dis-
cretion is governed by many eircumstances, which most frequently are krown
only to the presiding judge; the frequency of the offence, the necesslt{;_ of

- . ' . ’ making



MR. FULLER AND MR. LEEDS. 27

making an example, &c., &c.; but it would be a difficult task for any criminal
judge, if he were . called upon to prove in.ew'e}')’ case that ‘the exact amount of
punishment he had fixed upon, during the excitement of a criminal session, was
the most fitting. If I Lad been the presiding judge in Fuller’s case, I think that
T should have inflicted a larger penalty, for I should have considered the civil
injury sustained by the family of the deceased. DBut it would have been a
stretch of the law to have done so, and ‘an assumption of the powers of the
Civil Court, and a judge is certainly net to be blamed for being too logical in
administering criminal law. But the chief fault imputed to Mr. Leeds is that,
- on the evidence before him, he undertook to dispose of the case himself, instead

" of committing it to the Sessions. An examination of the Indian law and

* Indian law books, shows that this charge is'not only unsustainable, but that he
would have proceeded contrary to the direct orders of his superiors if he had
done so. What is aimed at in Indian Administration is that magistrates should
exercise their summary powers of conviction, and not commit to the Sessions,
except in cases where their powers of punishment do not suffice to meet the

offence. The Penal Code is framéd on this view. The High Court of Bengal,’

in a Circular Order of 1865, expressly ordered magistrates not to commit to the
Sessions unless he “finds; from aggravated circumstances, that higher punish-
ment is required than he can award.” ‘ _

.The High Court of Aera inform us that the magistrates in ‘their jurisdic-
“tion are instructed to cemmit to the Sessions only, “when, in the opinion of
“the magistrate, he himself is not competent to visit (the offence) with an

adequate sentence.” ' L, ' .

If Mr. Leeds was of opinion ‘that his powers to inflict 1,000 rupees penalty
and three months’ imprisonment were ample, and more than ample to meet the
case proved before him, he would have been liable to the censure of the High
Court if he had committed to -the Sessiuns. Moreover, the High Court have

deliberately decided in this case with all the evidence before them, that it was.
not the duty of Mr. Leeds to commit. "The Government of India, without

certainly without it, decide to the contrary. ‘ : ‘ _
~ But it is also said that as there was conflicting evidence, arid as three out-of
the four eye-witnesses gave a graver character to the charge than which

'Mr. Leeds considered proved, it was his duty to send the case for trial before a

-apparently having this evidence before them, and the Secretary of State,

jury. Such a canon of procedure cannot hold good with those who have

experience of Indian Courts of Justice, - The facility with which native witnesses
can be got together to swear anything, the tendency of low castes to uphold

one another by unblushing mendacity, is so well known, that any judge who com- -

mitted, a case-for trial because a lot of witnesses deposed t6 facts that he wholly
dishelieved, would be justly visited with the censure of the High Court. On
the whole, I am, of opinion that, in reply to the Despatch now before us, great
praise should be attributed to Lord Lytton for his desire to protect the natives

from oppression ; the claims of independence by the High Court should be

placed on a right basis, and the decison as to Mr. Leeds should be modified, so
as, if possihle, to do him justice. _ =
S . ' - (signed) = E. Perry.
21 March 1877.

(Judicial, No, 5.)

' To}His- Excellency the Right Honourable the Governor General of India
s ‘ ~ in Council, ' '

My Lord, o India Office, London, 22 March 1877.
Para. 1. [ uAvE received and considered in Council your létter of the 12th
October 1876, ‘No. 37, together’ with the letter of the Registrar of the High
Court of the North West Provinces, and of the Chief Justice of that Court,
enclosed therein.

2, These papers record the circumstances under which it secemed proper to
your Excellency. in Council to censure Mr. Leeds, Joint Magistrate of Agra, for
173. ' - D2 ' ' his
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his proceedings in the case of Mr. Fuller, who was aceused before him of

| A ) . . . an
agsault upon his servant, resulting in the death of the latter.

3. Your orders in this case have been commented upon at much leneth, hotl
by the Court of the North West Provinces collectively, and by the Chict Justice
of that Court separately. Dxception is taken in. these criticisms, both to (Le
justice of the sentence passed upon -Mr. Leeds; and to the propriety of any
interference on the part of your Lxcellency’s' Government with the procecdings

- of the High Court, or of the tribunals subject to its jurisdiction.  On the present

grave constitutional questions raisgd by the protest of the High Court..

i

occasion I will consider the first point only, reserving for another Despately the

4. Two points in Nr. Leeds’ conduct of this case are, in your judgment, open
to censure. - It was open to bim to deal with the case himself, or to refer it to
higher Court.  He decided to deal with it himself. When he had come to this
decision, and had formed his judgment as to the precise legal character of the

,offence, it was open to lim to inflict the full penalty within the scope of hix
powers, or to inflict a mitigated penalty. He decided to inflict a penalty so
mitigated that, as you observe, it was merely nominal. :

5. There can, I think, be no doubt that, upon these two points, Mr. Leeds
possessed entire discretion to act according to his judgment, and for the mode
in which that discrétion was exercised he is, of course, tesponsible.

‘6. The fact that. Mr. Fuller's violence resulted in the death of his servant,
should, in your judgment, have led Mr. Leeds to rémit the matter to a higher
Court for trial, both because such a Court would have been more competent to .
sift the evidence on which the character of the offence depended, and also

- because, even if no graver offence had there been brought home to Mr. Fuller

than that of which he was actually convictéd, the higher Court would have

- possessed a far larger latjtude of punishment. The sante consideration should

also, in your view, have induced Mr. Leeds, after he had decided to deal with
the case himself, to have inflicted a severer penalty. : '

/7. The High-Court, on the other band, dwells on the well-known departure
of the Indian law fram its English model in determining the effect of fatal con-
sequences ypon the criminal character of the-illegal act. :

“The law of India relating to offences against the person differs materially
“from the law of England. Under the law of England, a man who commits

- “ an-unlawful act, and in the commission’ of such act involuntarily causes death,

“is guilty of murder, if the unlawful act be a felony, or what is known to
“the law as a malum in se; and he is guilty of manslaughter, if death ensucs
“ from any other wrongful act committed without justification or excuse!

“ The framers of the Indian Penal Code denounced these principles of the
“liw of England as unworthy of enlightened legislation. Speaking generally
“({for there are exceptions), they proceeded on the principle that a man
“ should be held criminally responsible only for such results of his act as he
“ intended or knew to'be probable.” ' .

< And the Court developes this consideration at some length.

8. Linfer from the pains which the Court have taken to-expound the Indian
law upon this point, that in their view your Government has censured Mr. Leeds’

- . for not taking the fatal issue into consideration in deciding on the quality of

Mr. Fuller's offence. If’ you had done so, your orders, certainly, could not
‘havesbeen upheld. But I do not see how any such construction can be put
upon your words. You confine yourself to those parts of the magistrate’s
duty which were undoubtedly matter of discretion, his resolution to decide
swomarily, and the nominal amount of his sentence. Upopn these points |
agree-with you in thinking that Mr. Leeds, having a discretion, was bound-
"so to exercise. it as todiscourage the employment of violenee to servants, and °

" to uphold iri the public mind the sacredness of human life. He exercised it in a
~ manner likely to bring about exactly opposite results, and in-so doing became

justly obnoxious to your censure.

9. The indiscretion of disposing by summary hearing of an offence which had
caused a sacrifice of life was enhanced by the fact that the evidence upon the
question of intention was certainly conflicting; while upon the intention
depended the question whether the offence was trivial, and falling within the

. cogmsanee
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cognisance of the magistrate, or a much graver offence, reserved for the superior
tribunal. Three witnesses swore that, in addition to the blow with.his hand,
Mr. Fuller kicked his servant in the stomach. One witness “made no mention”
of this circumstance, and the accused denied it. . If the three witnesses were
correct, there can be little doubt that Mr. Fuller was guilty of a more serious
offence, which Mr. Leéds had no authority to dispose of summarily. Mr. Leeds

believed the accused, supported by the silence of one witness, and disbelieved -

the three who testified against him. Some of the reasons he gives for this
view are. certainly open to serious criticism; yet it is quite possible he may
have been right as to the facts. But this conflict of evidence very much adds
to Mr. Leeds responsibility in deciding, as he practically did, that the Superior
Court could not have convicted Mr. Fuller of the graver crime.. = -

10. The fatal consequence of Mr. Fuller’s violence did not, according to.
Indjan law; increase its criminal character ; buf it did increase most materially -

the importance of ascertaining the exact nature of the crime committed, not
only accurately, but in such a manner that the accuracy of the decision should
be generally recognised. ~ When death has been caused, it is of the utmost
importance to satisfy the community that impartial justice has been done, and

this necessity is specially urgent where the deceased. is dependent and helpless, -

and the person causing death belongs to a superior class of society. In
Western countries public feeling has been dangerously moved in such instances
by the suspicion that an tundue leniency was likely to be exercised on actount

of -the' difference in position between thé deceased and the accused. Perhaps

1o such danger is to be apprehended inTndia ; but the duty is not less imperious

of guarding against a miscénstruction which would be dishonouring fo the law

and would diminish the security of life, , _

11. It was, doubtless, not without- pain that your Exéellency inflicted a.

censure upon an officer to whose gereral conduct o many high authorities have
borne favourable testimeny. I do not doubt that you gave, and will continue

to give, full weight to such important recommendations. But'I am of opinion =

that the inadequate condemnation of misconduct such as that of ~which
Mr. Fuller was guilty is likely, especially in India, to be attended . with great
public mischief, and therefore I think that you were fully justified in severely
noticing Mr. Leeds’ treatment of the case. ’ ‘

12. In conclusion, I 'must express my conviction that, in your course throughs

out this difficult case, your Excellency has been guided by an anxious care for the
more helpless classes under your rule, and have to assure you of the warm
sympathy of Her Majesty’s Government with the feelings by which your conduct
has been inspired. . e : ' '
' . "I 'have, &ec. i
(signed)  Salisbury.

~ (Judicial, No. 6.) ' :
To His EXcélleﬁcy The Right Honourable The Governor General of India
+ in Council. '

My Lord, | ~ India Office, London, 22 March 1877.
Para. 1. | mave made some observations in Despatch No. 5, of this-day’s

date, upon your Excellency’s orders in regards to Mr. Leeds, so far as they con-

cerned the conduct of that magistrate.

2. Before any notice of it was taken by your Government, your “predecessor
had directed the attention of the Government of the North West Provinces to
the case. Under the Indian Law, the High Court possesses the power of their
own motion of calling up and re-hearing criminal eauses disposed of by the
subordinate Courts, and,’if need be, of revising their sentences. Having regard

to this power, the Government of the North West passed on the inquiry of your.

}31‘6(1@0@5501‘ to »th’e High Court; and received from them a reply, stating that
) the sentence, though perhaps lighter than the High Court would have been
* disposed to inflict under the circumstances, did not appear to be specially open

173. D3 ) “to
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“to objection.” In reference ‘to this reply, your Ixecllency ohserves, *the
*« Governor General in-Council cannot but regret that the igh Court should
““have considered that its duties and yesponsibilities in this matter were
& adequitely fulfilled by the expression of such an opinion™ '

3. The Iigh Court conceived that in this passage of your Secrctary’s letter
as well as in the censure passed upon Mr. Leeds, your Excellency had ‘excecded
your provinee, and dealt with matters which were niot within your competence,
. The Court, in expressing this opinion, further requested that. in case you should
feel yourself unable, to accede to their view, the points raised by them should be
~ referred for my consideration and orders. -

4. T have carefully considered in Council the matters so referred to me, and
have now to make the following observations upon them. The Judges of the
. ‘High Court, in discussing ’the action of the Execntive Government, fely partly -
upon the language of the Act and Letters Patent by which the High Court has
been established, partly upon the independence of the Fxecutive, which, according
to the general intention of English legislation, is accorded to Courts of Justice,
The . Chief Justice, in a separate Minute, holds similar, though stronger
language. . : ' )

5. The material question raised is, whether your Excellency, in the measures
you have taken, has exceeded the province shich, either by Law or by practice,
has Deen assigned -to the Executive Government.  In- considéring this point, it

'is material to bear in mind that some of the'functions exercised by the [ligh
Courts in India.are, according to the practice of this country, strictly executive -
functions., The supervision of the subordinate Courts, so far as any means exist
of exercising it at all, is here confided to officers who form a portion of the

. Executive Government, and, in respect to the tenure of their office, possess no
judicial independence. Unpaid magistrates who ‘misconduct themsclves are -
reproved, or, if need be, removed by the Lord Chancellor. In the case of

. stipendiary magistrates," a similar duty devolves upen the . Home Secretary,
The review of the decisions of subordinate tribunals belongs, of course, to supe-

- rior Courts; but the action by which they are submitted to the consideration of

a superior Court, so faras it is exercised by any public-authority at all, is initiated

by the Attorney. General or at the instance of an Executive Department.

. 6. In this case, therefore, it appears to me that the question of the relations
between the Judicial and Execitive authorities js not in reality raised. In cen-
suring Mr. Leeds, and in expressing your regret that the authority.responsible
for doing so did not bring his proceedings under judicial review, your Excellency
was dealing with purely executive functions, which it is-your special provinee
to control. The fact that these functions are, by an exceptional arrangement,
partially committed to the High Court does mnot, in my judgment, alter their
executive character, or withdraw them from the superintendence of the Execu-
tive Government. L

7. ‘The peculiar character of the duties, howe\'er,.in respect to which your.
opinion was expressed, has escaped the notice of the judges of the High Court;
and they have conceived themselves bound to raise the much wider question
whether, and how far, the mode in which their judicial duties is performed is a
proper subject for the animadversion of the Government of India. The question.
is not in my view raised by these papers. It is, therefore, now, and I trust will
long remain, purely speculative. If, therefore, the judges had not distinctly
requested my opinion on the point, I should have preferred to reserve the con-
sideration of it till the necessity for a-decision practically arose.

‘8. The queétion the judges of the High.Court have, however, formally sub-
mitted for niy decision, is whether “they are subject to the executive authority
« of your Excellency in' Council, further than is declared by the Letters I'atent,

*% and whether it is in the province of your Excellency in Council, in a published
“ Resolution, to ‘approve or condemn the action of the Court in any matter
« which falls clearly within the functions committed to that Court.”” The Chief
Justice, in the Minute appended by him to the letter of the High Cowrt, lays
down in support of this view, “ that the Indian ngl}‘ Courts enjoy the indcpen-
“ dent authority and prestige of the English Courts. ‘ o 1t
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9. It seems to me that in this contention the vital difference Letween the

tenure of English and Indian judges is overlooked. Until the Act of Settlement
all English JudO‘PS held their office, as” Indian' judges do now, during Her

\Ia)(st} s pleasure.  When Parliament desived to assure their mdepcndencc and

to withdraw them from the authority of the Iixecutive, it enacted that their
Commissions should be made “ durma; good hehaviour.” Dut when Parliament
set up the existing High Courts of India in the year 1861, it did not think fit to
adopt towards them the same policy which had been adoptcd and maintained

towards the Courts in England. On the contrary, it was specially enacted that.

the judges in all the Canrts %established under the Act of 1861 should ¢ hold
““ their offices during Her Majesty’s plcasure

10. It appc ars to Her Majesty’s Government impossible to treat this differ ence,

deliberately established between the Indian and the. English Courts, as accidental .

and inoperative. In withholding from the Indian Judﬂ'es the independence of
the Executive, which had been on a solemn occasion formally conferred vpon
the English judges, Parliament must be taken to have fully intended the conse-

quences of the important distinction Whlch it was sanc‘momm

11. The rightto dismiss any. person holchm an office carries necesmmly with
. it a right to indicate the conduct which may, If persisted in, incur dismissal. In

other words it involves the right to approve or condemn the actmn of the officer .

who is so 11ab1° to be chsmlssed

12. [ gather from some phrases used by the (,ourt and in his Minute by the
Chief JUSUC@ that a distinction is drawn in their minds between the powers
vested in Her Majesty, and’ those vested in your Excellency. This . distinction
may be sustained when applied to any act of a formal character. A judge
might obviously decline to accept his dismissal from your Excellency alone, and
mwht asl to he assured that Her Majesty’s pleasure had been taten; butin

any case-it could be only through you that such an intimation could be conveyed .

The expression of approval or disapproval on Her ] \/Iajestys behalf to Her

servants who hold office at Her pleasure, is one of the most important functions

with which you are charged. ~You fulfil it in conformity with your instructions
and subject to your respon51b111ty to the Crown. But it does not appear to me
that any person holding Her Majesty’s Commission, can' claim to be informed of

Her pleasure in any more direct or authoritative way than by a communication -

from the Viceroy.

13, "This appears to me to’ be-in strict right the relation subsisting between -

your Government and the judges in India. But it is not necessary for me to
state to you that, as a matter of policy, any executive action trenching on the
independerice of Jud"es in the exercise of their purely judicial functlons, could
only he justified by reasons of extreme necessity.. Your Excellency is-as deeply

impressed as Her Majesty’s Government with ‘the "importance of maintaining .

intact that confidence in the impartiality of thelaw Courts which any mterference
of the E\ecum e, except under pressure of such reasons, would destroy..

I have, &e.
(swned) - Salisbury.
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