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.WRITT'EN STATEMENTS SUBMITTED TO THE HINDU LAW COMMITTEE 
. . VOLUME I - . 

. I. BOMBAY. ~, 

'I. The Bombay ~residency Social Reform Association, that the propo~d definition is opposed to the Mitakshara II. 
'aemrat ob~ervalions.-The EJ,planatory Statement V, 1..·3, 5 and the decision of the Privy Council in 7 I.A. 

says that one of the objects of the Committee is to evolve 21~ at pages 231, 234 to 236. 
3 uniform Code of Hindu Law which will' apply to all YABT II~lNTEsTATE SuccESSION. 
Hindus wherever residing in India. The AssociatiOn has . 'Clause 2 (1) (b).-This imb-claus(' contains the definition • 
all along urged that the time has arrived when the dif. of the word ' heritable property.' While expressing its 
ferent schools of Hindu Law that prevail in the different opinion on this part of the CodEr as amended by the Joint 
parts of India should be abolished and that there should Select Committee, the Association had urged that the 
be one law for all Hindus irrespective of the part of the property which a 110n or any other male heir would get 
oountry where they reside. The Association is therefore glad under the provisions of this part of the Hindu Cod~ should 
to note that. in framing the Hindu Code the Committee be his separate and absolute property. and that it should 
have kept this point in view., ll.Jldp no circumstances becomo joint family property 

. Paragraph 4 of the Explanatory Statement further passwg by survivorship to the other Jilembers of the · 
states that the object of the Committee was to evolve a Coparcenary.' The Al!sociation is glad to find that the· 
•uniform Code of Hindu Law by glending together the Committee has ·accepted that suggestion in Part ID-A 
most progressive elements in the various schools of law of the Code. As a consequence tllereof the change pro
which at present prevail in different parts of the country. posed in the definition is necessary and the Association is 
None interested in the subject "of Hindu Law Reform is in favour of it. 
likely to have any objection to this object. ; When however '· 'Clause 2 (3) (b) (i),..;...This clause states that in the easEl 
ilne considers the details one finds that the Committee has of a daUri!C4 son, the n~ttural tie is severed ti.nd is replaced 
unfortunately not adhered to this policy of blending by the .tie created by the adoption. This statement is 
tQgether t'lle most progressive elements in the different not quite . accllrate .. , (See Mayne on Hindu Law. wd 
schools of Hindu Law. The Assocjation would refer to usage lOth Edition; paragraph 194, page 263.) · . The tie of 
<:>nlyone example; namely, females coming into t]le family · blood with its attendant disabilities is never destroyed . 
. by marriage. UJlder the present law, a. female on her The Association would therefore suggest that this IU!,Pect of 
marriage passes into her husband's family and acquires the question should be clearly brought out in this clause, 
the go!ra of _that family. -The Bombay School of Hindu though provision has been made in Part YI, Clause 18--
. Law, relying on this principle, has recognized the right Proviso (b) so far as marriage is c~ncemed. , 
-of 5uch females to inherit in their capacity as widows.of a C'lause 5 • ....:.In this clause, classes I' and II of the Joint . 
gotraja sapinda and this right has been enjoyed- by them Select Co!lllDittee's Bill have been regrouped in three claSslls. 
over seventy years. The Committee has, in· defining New cl.a.&l I consists of heirs mentioned specifically in 
the word agn11te, excluded femaies coming into the family Yajnavalkya's text and nsually known as the· compact 
by marriage from falling within the term 'agnate.'· Not series of heirs. New class II consists· of de~cendants of the 
only that but by a later clause such females have been intestate up to the third generation and new class m 
f!peCifically excluded from acquiring any right of inheritance consists of other descendants of the father. The former 
in . their husbands' .family. The ·view taken by the classification. followed a more logical scheme. It included 
Committee in this respect is opposed w Hindu senti- in class I the widow.and the descendants of the. deceased, in 
ment cherished for centuries. It further constitutes a class II mother, father and the ~escendants of the father of 
retrograde step, at least so far as the Bombay School' the deceassd and so on. 'The result ofthe_re-arrangement 
of Hindu Law is concerned. ':('he Association hopes that would be that ptlrsons who are.nearer to the deceased are 
in achieving uniformity the Com:ti:littee would sse that ·postponed to the parents, llrothers and their sons. Even 
long-cherished sentiments·. of the I;IJndu Society or rights in the compact series of heirs, the order of succession is 
oalready acquired are,not-lightly interf'!red with. 'based on the principle that the line of descent from the 

, · · , owner has to be exhausted first and then resort is to be had 
PART I-PREI.IMINABY.' to the parents and their line of •desrient,. Adopting also 

Clause 2.-Sub-claui:'O (2) defines. , Hindu , • Tha· the test of natural love and affection, .the persons in the 
line of descent from the deceased owner ought io be pre· 

·proposed definition is more comprehensive than the one. ferred to · parents, brothers and brothers' sons. The 
-oontained in· the original Bill.. The illustrations help Association feels that the classification contained in the 
't9 bring out clearly the scope of the definition. . · original Bill which was further accepted by the Joint 

Clause 3,-This clauss was necessary to remove· doubts Select Committee should be retained. 
which might have arisen .if the provisions of the'prevailing ClasB !-Enumerated heirs, enlty;-,The Bill as origi
Hindu Law and usage inconsistent With the,provisions of nally drafted by the Hindu Law Committee had included 

'- tJ:Us Code were not specifically superseded. · , the widow of a predeceased son" among the simultaneous . 
, Clau.!e 5.-Definition clause: ~Sub-clause (a) which heirs who formed entry (1) in class I. Later on,. when the 

defines 'Agnate' is defective inasmuch as it w:"'Uld Bill was circulated ·for eliciting· public opinion, she was 
. exclude a female coming intO a family by marriage. ' dropped from the list of simultaneous heirs; When the 

· According to Hindu ·L11w a girl upoil·marriage is deemed Bill oome out of the Joint SeJect Committee she was again 
to be reborn in the family of her husband and changes her included among the simultaneous heirs. The Joint Select 
qotra. Both usage and the inclusion in the Mitakshara . Committee had also included under that -entry ' parents 
of the. wife as a Sagotra Sapinda have given her the gotra if dependant on the deceased '. The present draft- has 
of her husband in all fortns of marriage. Courts hav:e omitted both the additions· made by the Joint; Select 
also held that a wife passes into her husband's falpily and Committee, While expressing its opinion on the Bill as 
gotra, without distinguishing between the forms of marriage. amended by the Joint Select Commi~ the Assoc,iation 
See 7 I-A. 212, 231, I.L.R. 33 Bom. · 669, Mayne, page had opposed the inclusion of parents' among the simul-
133. It is' .difficult t() understa.nq why when females taneous heirs for reasons given .in thAt O(linion. · The 

· born in the-family are to be included in the term '.t\gnate ', Association is therefore glad to find that in the present 
females coming into the family by marriage should be draft ' parents, if dependant on the deceased ' are not 
ucluded. This exclusion would result in _depriving the included in the list of simnltaneous heirs: ·, 
females in the Bombay Province .of the right that they have • The Association however is not in favour of the omission · 
long enjoyed. as hcir$.in their capacity of Stigotra BU!Jlinda. of ·' a widow of a prede<J!lased son ' from the list of 
There is no reason for this and it is therefore 'lll'ged that _simultaneous he!rr, The n9tes on the. clauses state that 
the definition of the term 'Agp.ate' should be. amended the omission is due to the objection taken by some oriti011' 
accordingly: Even in the compact sarles of heirs, mother 118 leading to excessive fragmentation. The Associatiol). 
and grandmother are included though· they are not born is ·unable to accept that reasoning and considers the 
in ·the family and come into the family by marriage'. The exclusion of a widow of a predeceased son as unjustifiable. 
pefinition of•' Agn,ate/ excluding females coming into the She is the surviving half'of her husband and as such she 

. • family by marriage is opposed to law, usage and sentiments must be allowsd to step into the place which her husband 
of Hindus in \Vestern India. .It may f•1t"ther be .noted would have occupied if he were alive when the sucoessi?n 

I-1 . 
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~- The oojectioo on the gt'O\Wd of exCl\.'ISive frag. 
:alt'l\tatioo hat: no $Uh$t3n{'(l in it. Had ht.>.r husband been 
alin ~ '~~Wid h~~on t3ken "share and that would not have 
~ 'ob~ to on tht grow1d of~~ fraglllilll4tion. 
Wlrr u- shonld the objtl<:tion be OOIIS!dered reason~ble 
rol~ ...-hell ID-~d of tht> oon, his '1\id~w is to be ~.ed 
as an .beir in his plare ! To deprlW the mdow of a 
~~ oon of the share is to penalize ht.>r for her 
Jllisfurto,De Had her husband dil.'d after the succesSion 
had ()~, his shsre would have gooe to his ~dow by 
m~ and it would not have then been obJeetl.'d to · 
011 the srround of e~\"e ful,"'llentation. It would be 
J:denn( to mention here that when some. years blwk the 
Go-rernment of Bombay bad- proposed a legislation for 
jlre~ting fra!!lllentation of land into Ullec01\0mic holdings, 
the propo.sal ~ stout!; opposed bv the publio.. 

It sllould further be 'notl.'d that clause 1~. which fq!low:s 
later on makes the protisions of the Partition Act appli
cable to <:a."'JS where the person inheriting is a woman 
Tho bas pa-<1. by marriage into a. fumily other than 
that of the inta;tate. If the application of tile said pro-

. ri;;ions were extended to the· case of a widow of a. prede
ciea..<:ed 0011, the apprehended e:x:oessi"I"E! ful,"'llentation 
'III'Otlld be ~y prevented. 

The .klocla.tion would therefore urge tllat the widow 
of a. ~ son. ~ould be• includl.'d a.mong the 
simultaneous heirs. 

of inh~~ita.nce, have pa.<~Sed bJ marria.ge into ~ fa.tnily 
other tha.n that of the iutesta.te. The Association would 
s~t tlmt t.he application of the provisions or th& 
Pa.rtition Act, 1893, should not be so restricted but the 
applfcation should bo exoonded to the ClU!es of all fernnte 
heirs. · · · , 

· Stridl1an.. 

Clau$tl 13.-ThiR ciause deals with the righte of women 
o~r Strid.h'!n and ita 'application has been ros"tric~d to 
Stridhan acquired after the commencemeut of the Code. 
Such restrittion is neressary as otherwisQ rights already 
vest<'d would be prejudicially affected. . · 

Cla'UIIe -!4, SJW-clatl$e (a).-The e:x:planations to sub. 
clause (a) would be unnecessary in view of the fact that 
tllis Code seeks to make a.· Hindu maniage strictly mo.noga. 
mow;. There 'would hereafter be no chance of their being 
another widow or co. widow. If tile e:x:planation is intended 
ouly to rover cases oecurring during the transitional period, 
the Association feels that it will have to be so amended 
as to hrinp; out that intention clearly and specifically-. • 

Sttb.dause (b).-imder entry (1) sons and daugh!el'3 
are placed on the same footing. There is therefore no 
reason for giving any pre!erenee to the children of the I 

daughter over t1J.ose of the son. The Association conside11> · 
that it is just and reasonable that all the grandchildren · 
should .rome together and is therefore In fayour of ths 
change made by tile Hindu La.w Committee in lhe Bill as 
amended by the Joint Select Committee. It has to be 
noted that ~so far aa distribution ainong the grandchildren 
is concerned sub·clause (e) makes the necessary provision 
to secure the female grandchild a larger share as the 
property to be distributed is the Strid.han. 

Clatl.sll IY, eJ11ry (6}, Clause Y, entry (6) and Cktuse YI. 
eJllry (6).-At the time of e:x:pressing its opinion on the 
:Bill a.s amended b~ the Joint Select Committee the Associa.. 
tion bad oomp.Jafued that rons of father's sister, fatller's 
father's llbi:er, and mother's sister were recognized as 
heirs while the motllers tllelllSelves were excluded. The 
.A.islciation is therefore glad to find that father's sister, General provi8ions. 
father's father'$ siste!' and motller's sister have been Claw& 16.-Th~ clause in the original Bill did not 
reoognized as heirs in the prerent .draft oode and l!ave been speeify the time wh~n the estate waa to vest in the 
aSsizoed plaees immediately before their rons. subsequently born child: It was therefore necessary 
~ 7.-Part ill-A lays dom1 that a son would cease to inlert a provision making it clear aa to when the 

to have any right by birth in the ancestral property in inheritance would vest in such a case. Having regard to 
the hands of the father. The property would rome into the fact that Hindus consider a child in the womb as a 

. his bands a.s separate property and tllere is no reason child in uistence, the addition made fu this cia use is both 
now to make any dLotinction between an Ulldivided son just and reasonable. 
·and a divided son. Moreover in lliiSO tile father desires Clatue 17 ~The Association has always held- the view 
to disinherit his divided son, it is open to him to make that the caste of the parties to a. marriage ought not to 
a ;rill to that efi'ect. . • make any diiforence in the rights accruing to. the partie& 

Clafl6e 8 (4).-This cla.nse should be amended and the to the marriage or their descendants. The Association 
words ' and shall not by reason of her marriage be entitled bad, in its replies to the questionnaire i881led by the Hindu 
to inherit as an agnate of her husband's agnate or a oogna.te La.w Committee, stated tllat the .time he.d arrived when no 
of his cognates' should be deleted. The reasons for this diiforentiation should be made in respect of the rights of 
~have already been given above while dealing successiononthebasisoftheoosteofpartiestothomarriage 
with the definition of the term ' agnate.' and that where there is a valid marriage the rights of 

ClaWJe.10.-This clause lays down the heirs who would succession should be determined irrespective of any 
l!lWCleed in the absenoo of any cognate_ capable of inheriting. restriction baaed on caste. The Association is therefore 

· There is no Jt008SSity to lay down any ench 'rule. In glad to notice tlul;tthe said view bas been embodied in thitJ 
ancient times when testamentary disposition was probp.bly claul!j;l and oousequently wholeheartedly supports the same. 
1lllknown-there might have been some justification for such Cla'UIIe 19.-In ite replies to tbe questionnaire issued by 
a provilli011< It is open to tile last owner now to make the Hindu Law Committee, 'the Association had advocat<ld 1 
a testamentary ~on regarding his property. MOre- that Ullchastity should not. be' considered as a disqualitl· 
avec, in modern times it is difficult to ascertain who would cation in the case of a woman in matters of succession. ' 
oome 1Jllder the tAlrms ' .Acharya;: ' Shishya ' and The Committee had in 'the course of its report observed 

· 'Sa.brabma.clwi.'. The Association therefore ~mggesta that that.. that was a subject on which Hindu opinion war 
this ~tause should be dropped. extremely sensitive and had enggested a compro!pise on 

Clafl81!.12.-The Association bad, in its reply to questbn which clause 18 of the original Bill was based. The 
. No. 14 from questionnaire I issued by the Hindu L&w Association lia.d accepted those provisions as they were 
Committee, suggested that the male heirs should be. given a great advance on the present position tinder the Hindu 
the option to pay to the females heh's the money value for· L&w in that matter. The Associatioq therefore welcomed 
the share that she wonld be entitled to get on inherita.nce. the deletion of the first clause of the proviso by the .Joini 
The Aesocia.tion was therefore glad to find the Joint Select Select Committee. , Inasmuch 'as this cla,u~e is the aame · 
Committee held the view that the male heir shonld be given as the one in the Bill as .amended by the Joint Select 
the ~ option to purchase from· the female heir, on her Committee, the Association accepte it as a further advance 
deciding to dispose of it, any immovable property inherited in the direction advocated by the Association. 
by her along with the male heir. While e:x:pressing ita 0101U8~ 21.-This claUse recognizes the di~qualificatioll 
opinion on the Hindu Intestate Succession Bill as amended of the descendante of a. convert in mattel'!l of inheritance
by the Joint Seloot Committe&, the Association had suggest. The clause however does not disqualify tile convert biJ11.8&lf 
ed that a provision to that effect should be inserted in, the·· from inheriting to his Ullconverted relations: It is no doubt; 
:Bill in qneetion. ·The scheme of intestate SllCCea8ion as true that this clause is in agreement, with the decision of 
laid down by Part fi of the Code is being opposed on the the Privy CoUllci!. From the report 'of the Joint Select 
ground of extreme fragmentation of the i!Btate on account Committee it 'Will be found that ten out of the eighf:<llllt 

. of the recognition of a number of simultaneous hejrs. members of that committee were of the opinion that the-
A provision on the lines propol!ed in this claUBe would Jonuneiatiooi of the Hindu religion should be a. bar to 
aufficiently meet that objection. The Association therefore inherit under Hindu law. There is also a strong feeling 
ja, in Cavour of the principle underlying this clause. in the Hindu commUllity that aposta.AY should be a dis· , 

The clatuJe u drafted is ~ in its application to qualification for •inheritance. The Association fools t~t 
.- CJ! fema~e .heiJ'II who, before or after the devolution this feeling of the community should be respec~ and th1t 

/ . 



-clause should be so amended as to disqualify ev~~ the 
convert himself from acquiring any rights of inheritance 
in the property of his unconverted Hindu relatives. Such 
an amendment is not likely to work any hardship on the 
convert, because if the person to whose property inheritance 
opens were of the opinion tha.t apostasy should not be 
a disqua.Ufi.cation, he can make a. testamentary disposition 
and· make a provision for the ~~opostate. 

OW.UIIe 25.-Tbe addition made in this clause waa neces
sary to s~~ofegua.rd the interests of those who had any rights 
againSt the property going to the Crown by escheat.' The 
.Association is in favour .of the clause as amended. • 

PABT III-A. 

I. '8CQ'}Je and operation of Parta II and III. 
~ Ciause 1.-This ,cl~~ouse deals with the question of the 
>devolution of interest in joint family property. In reply 
to question 15 in the questionnaire issued by the Hindu 
Law Committee, th~ Association had stated that there 
"ll'llre no words in the Hindu Wo;nen~s Rights to Property 
.Act; 1937, by which the widow, acquiring a share in the 
joint family property of her deceased .husband by virtue of 
the provisions of that Act, could be deemed to· have become 

· .a coparcener and that it WI\S therefore natural to conolwJe 
that the coparcenary, so far as the branch of the deceaeed 
.coparcener was concerned;- had come to an end. The 
provisions contained- in this clause only recognize tl:tat · 
position in clear terms. There should therefore be no 
-objection to this clause. 

Olame 2.'-This clause is intended to cut down the 
,rights that sons :acquired by birth iJ?. the joint family 
property. Under the provisions contained in Part II 
-of the. Code, a. widow and a dsughter would acquire an 
.abaolute right over the property i.nherited by them, while, 
but for this clause, the property inherited by a. son,. woiild 
ba.ve been subject to the rights acquired by his son on 
birth. Whileexpressingitson.iniolion t~ Hindu Intestate 
Succession Bill (Part II of the Code) .as amended by: the 
.Jomt ·Select Committee, the Association. had stated "that 
the property which a son would get from his father might 
as between him ·and his sons and grandsons be joint 
family property an~ that cousequently the power of a 
-disposal would be- restricted. The Association had th&l\ 
suggested that a provision laying down that the property 
that a. son oi: any other heir would get Uv.der Pait U of 
'the Code, was his absolute and separate property, should 
Madded. · 

Further this ·right acquired by sons, grandson, etc., on 
birth has worked a great hardship on the Hindu community 
in,a.smuch as it ha~ rendered it impossible for a person 
-to undertake any venture or successfully carry on trade 
as no. bank would· be prepared to adva.n~ him money 
on the security of the family property. · , 
· As the application of this cl~~ouse is restricted to casea of' 

devqlution after the commencement of the Code, the rights 
-already ve.sted,on birth have been sufficiently protected;. 

· The Assooi~~otion is therefore in favour df this clause. ' . . 
II. Maimten.ance. 

3 

~n .ullJII.arried daughter, the reasonable expen.ees of and 
1noidental to her marriage. The proviso seems to be 
unnecessary. 

Clause 5-Su.h-clause (vi).-The 'l&w on the question 
whether a. widowed daughter has a. legal right to be main
tained ~y hei;s of her father.out ofhi!festate is yet unsettled. 
There IS a. difference of opinion on the point ·between the 
Bombay and the ·Calcutta High· Courts. This clause 
woul~ tend to remove the doubt that exists at presenj; 
relatmg to tha.t question. It is however difficnlt to under

. stand whether slj.ch a provision as is contained in this 
clause is at all necessary: in view o_f the fact that a. daughter, 
whether she is UllJII.amed, mamed or widowed ha.s now 
been includ{ld among the simultaneollS heirs und~ clause 5 
of Part n of the Code. 

~uh-c!ause (vii).-; This sub-clause delt].s ~th the ca.se 
of WJdowed daughter-m-law. :Under the Hindu Women's 
Rig4ts to 'I>roperty Act, 1937, she was for the first time 
recogniz~d as an heir to he~ father-in-law along with her 
mother'm-law and ·brother-m-law. It has already boon · 
shown while dealing with the ~art relating to the question 
of _intestate su~~ssion, that a. -widowed daughter-in-law, 
bemg .the survivmg half of her hllllha.nd, · ought to be 
recognized as one of the simultaneous heirs to her father-
in-law.. . . . •. 

·suh-ckluse '(riii).-Under thii 'present law accor~ 
to Dayabhag school, the .right of an illegiti~te son to 
ma.inte?Bnce cease~ on his attaining majority; while 
according to the Mitaksha.ra school it extends up to his 
death. To allow ~e pgh~ ~ exist ~~n when the illegiti
ma.te_son has attamed m&Jonty and ISm a position to earn 
for himself, has worked a great hardship on the heirs of 
:the putative father of suoh a son. It is therefore just and 
reasonable that the right of an illegitimate ·son to main
tenance out of the e~tate !>f his putative father should be 
confined to the period of h1s minority. • · 

, Suh-c!aUIIe (ix),-'-"There is no provision in Hindu Law 
for the maintenance of illegitimate daughters. They were 
co~~elled to take resort to section 488 of the Code of 
Criminal Procedure, 1898. An order passed against a. 
person _;under section 4!l8 ~f the Criminal Procedure Code, 
18~8, would not ~~ bmdin~ on the heirs of that person.' 
It IS therefore des~mble to mclude h~r specifically among 
the dependants .entitled to maintenance. As this sub
clause res_tricts hel' rfght to maintenance ouly so long as 
she rema.ms unmarned, the Association considers there 
would be no objection to such a provision as is contained 
in this sub-clause: · · . 

Suh-c!aUIIe (x)-Permanent. concubine . .,-The Associa. 
tion is against recognizing ·oonc!lbines a.s 1m titled to Dl.a.in
tenance, as concubinage is not recognized as a . ground for 
~eritance or maintenance under any otheJ: system of 
civilized law. ~u_ch recognition would aleo encourage the 
breach of ~he spmt of monogamous ma.rriltge contemplated 
bytheCode. . 

Clause 6.-This. clause ouly states the laW' as it exists ' 
to. day and there can be .no objection to it. j:t is good that 
~ea.d of ~g the max.irnum atp.ount' awardable as 
mamtenance, this clause leaves the question of the quantum 
to the discretion of the Court~ ' 
T~e proviso to this . cl~use . deals with' the ques.fion of 

Olam~.4.-Tbis clause deale with the question of right m~age expenses admiSSil?.le m respect of an unme.med 
to maintenance of certain dependants out of the estat~ .legitimate daughter. Under Part II, a daughter is now 
of the deceased. One· ca.n understand a. dependant, who · ~o be an heir along with the sons and consequently there 
has not o ptained by testamentary or intestate succes~ion JS no necessity to insert any p~;ovision ih respect of the 
.any share in the estate of the deceased, being proVIded expenses for her marriage . ., , ·. · . 
With maintenance out of the estate of the deceased. It OlaUIIe 8.-Under this clause, debts of every description 

; would however be lillrea'8ona.ble to makl_l provision for the would have a priority over the claim for maintenance . 
. maintenance in the case of 'II. dependant who ha.s obtained If that ·is to be so, there ought to be some l'llstriction on 
.a share but the share so obtained i~ considered inadequate the P?wers of the person liable to maintenance.·. Under 
·for his or her· maintenance, It is difficult to understand the Hindu Law, a Hindu csnnot so dispose of his property 

' why the other heirs who succeed to the property of the de· by will as to· a.ffect th~. rights of maintenance to which 
ceased should be made to. pay for the mamtonance of suoh' a a. person is· entitled under the Hindu Law. A ~iW 
~pendant .. The question would naturally arise .in ,the restriction should be inserted in respect of the debts to be 
case of an unmarried ·daughter. Under the J>&rt dealing incurred by him. · . . ·, ' . · 

. with the. law of intestate succession, she has for the first ~la'U,je 9.7 The property coming to tho heirswould peoonte 
time been recognized as a.n heir to her father. After she • their separate property and they can deal With it at their . 
thus gets 8. share, all her rights against the estate of her pleasure. It is therefore desirable to make. the main
father ought to come to· an end. The provision conta.ine4 tenance of the dependants a. statutory charge on the estate 

: in ,this clause is likely to cause a. serious hardship to the taken by them; . This clause as it stands wo~ enable 
· other heirs, espeoia:lly beca.use under clause 1. of this part the heirs to defeat the claims of the maintenance .holder 
· · the expression ' nliintena.nce ' is to cover, in the ca.se of . and s)l.ould therefore be dropped. ' 

' I-l.A. . 



P.tlt."t I\""-lluuu.LGB AND DlVO'BCS. 

ClHtJlltt' J.-(Y}dlratiol. qf tntm"iag6. 

' 
· Clau.se · 6.-It is absolutely n~~ry to tnake some 
provision: for the purpose of f~t~ilitating proof of saora. 
mental marriage. Under the Hindu ~w a.s at present 

.. administered, the-N~ is no such provision. Realizing this 
Introductorr. necessity, tllis Association had in HJ39 approached the 

C1or~t..<ot I.~ub-dau;(' (a) (1) gives the d~~tion of _the municipalities in the Province of Bombay to fr8.1!1e · 
M1n • S.>p!JtM rebti~nship '. l'~e _de.firuti_on restnots by-laws for compulsory registration of ma.rrin.ges just in the 
the s.\piud~p to tile .fifth generation m the line of ascent same way a.s the registration of births 'Mj deaths. The 
thro!L..-.!1 the lllQthet and the. s.>;enth in the line of a..~t response from the municipa.litie.s wa.s not at all encouraging. 
th~-.!1 ~ tsther. The Association !eels that there 18 The :proposed provision for optional registration of sacra. 

- 00 re&..~ for the C(llltinuatioD. of this difference and the mental marl'ia.ge is therefore o. step in the right direction 
~ ~ ofa..~t. namelv, five, should be laid down and the A~ociation wholeheart«lly supports it. 
both t.h.:Ot>...,-..b the father and the mother .. This would Ci·-'1 ma.rriager'· 
1t:.'nd to sinlplify the matter. ·. . . '+' 

· There i.J! a llt.'etion of Hindus holding advanci!d vtews ~ CMu.se 7.-The cla.~se a.s it now sto.nds 'is certsiuly an 
· .,..ho mmt the saninda..<hip to e-Xtend ouly three degrees. improvement on the cla.uses . in the original Bill. The 
This is llQt desirable. In this oonne:rion, the Association provision contained in sub-clause (2) is essential. Sub. 
wo:ald innte a.t'tention to the proviso to rection 2 of the clause (4) is likely to create a fresh anomaly, namely, tha'
~ Maniage Act, 1872, Yhi<;h also prohibita marriages though during the periud of three years from the completion 
b.:>tween pemms oonn~tOO. within five degrees. of the elgh~th year to the completion of the twenty-first 

Sllklalf..<e (b).~This deals with 'the d~J!,YfeeS of year, a person would not be subject to any guardianship in 
relationship prohibitOO. by this cllapter-.' The prop~ respectofhispersonorproperty, unlessa.guardianisappoint. 
defulltion is no doubt aa improvement. o.n the definition ed· by the oourt, he or she would still require to be subject 
_contained in the original BilL The addition. o_f the ~rds . to gua.rdia.ruihip in respect of ma.rr!age.. The subo(l}a.use 
'or the children of two brothe.""S' would prohibtt mama.ges will have to be so amended a.s to a.vo1d thJ.S anomaly. The 

_ between first cousins On the paterna.l side. It is true tl18t · Associa.tion would' suggest that instead of the words 
mazriages ~tween a. person and his maternal nncl?'s 'twenty-first year' the words· • eighteenth year' should 
d.su_,<>hta- are recognized as vs.lid by c~stom. The ~18.- be substituted. · If this suggestion ill accepted, the· sub. 
tion is in favnnr of the legislation laymg down specifica.lly clause will have to be so amended as to restrict its appJi. 
the prohibited degrees within which ma.rria.ges · cannot cation to the case of the fema.le party to the marriages 
take place. only, in view of sub-clause (3) which prescribes the age. 

Sacramental Dllll'liAges. limit for the male party, as at 18 years. 
Cla.8e Y.-l'liis enumerate! the requisite! of a saero.- .CkJwse: 9.-This clause adopts the wording of section 4 

man.a1 !!l3l7'ia.ge. Wbile expressing. its opinion on thf!l· of the Special Marriage Act, 1872, with one verbal change. 
Bill as introdured. in the Indian Legisla.tive Assembly, In plil.ce of the word 'solemnized'. used ill section 4 of 
the .!..~.ation bad expressed its opinion against. clauses the Special .Ma.rriage A.;.t, .the word ' oontra.c~ • is used 
(~) and (c) and had sugge::;1:<'ll that they be dropped in tills clause. It is difficult to understand the reason for 
all:O!:!ether. The Associa.tiqn has all a.long been in favour this oha.nge. The. Association i..q of the opinion tl18t the 
of ii:tter-ca.ste .marria.ga'l both .Ai&uloma and Pratiloma. word • solemnized' should be substitpted in place of the 
The Association also feels that the restriction based on word ' oontra.ctett.' · • 
the &\IUiel1f'SS of Gotra &Ill! Prawra ought to be abolished. It ia no doubt true that ever since 1872 the notice of 8Jl 
The e1a:ase as it now stands accords with these views of intended marriage if given by . one of the parties to the 
the .Assc>eia.tio:t... Sub-clause (a) ooatempla.res the validity marriage was oonsidered sufficient. There is reason w 
of a widow rem&rriage in the sacramenta.l form a.s-it lays believe that the provision as iil stands ia liable to be abused. 
do1m that; neither party must 118ve· a spouse living at the The Association wonld therefore suggest that the notice 
time of the· marriage. The "Association therefore urges under this cla.use must be given by both the parties. If 
that the. disabilities imposed by the Hindu WidoWII' this snggestion is accepted, corresponding ·change will re 
Rema.rriage Act (XV of 1856) should be removed and necessary in the form of the notice given in the ThirJi 
the Act repealed. H it is oonsidbred necessary to retain Scllednle. . · 
that Act, it should be suitably amended (hereto annexed , The form of notice given in the Third Schedule does not 
is a oopv of the Bill drafted by the Association to amend require the parties to the intended marriage to state their 
the Hindu Widows' Remarria.ge<A.ct, 1856). The question · exact age at the time of the. notice. It thus beoomett 
whether a lunatic or an idiot can enter into a valid sacra- impoljllible for the Registrar to know whether the oonsent 
mental mazriage is not free. from doubt and sub-clause (b) , of the guardian a.s required by sub-clause ·(4) of clause 7 il; 
would remove a.l.l doubts on the point. The Assoc"iation necessary o:c not. In this · conne:x:ion the Association 
has been urging for a legislation enforcing strict monogai!J.y would invite the attention of the Committee to the obser· 
among Hindus and sob-clause (a) achieves that object. vations of Ra.nkiQ.. C.J. in BatJaM Sen v • .Aghore Nath Sen, 
The. Association wholeheartedly supports the. clause as I.L.B. 56 Oal. 628. The form of the noti~ ~honld therefore 
now. drafted.:,·. It is llllneeEssary to mention that the be so a.me!lded as to require the parties giyin:g notice W. 
Association is n¢; in favour of the alternative clauses which state their exact age .at the time. . · , 
are the same 1111 in the original Bill. The Association · Clause 10.-'l'llls cla.use requires the 'Registrar, oil 
~ the addition of an expla.na.tion at the end of this receipt of a. notice under clause 9, to file the same and 
clause to the following effeet :- , . . enter a true copy of the same in the notice book. If a 

EzplaM'limJ.-The provisions of the1Thild Marriage reference be made to. cla.use 18 (2); one woulddind that 
Bestminf; Act (XIX of 1929) shall continue to be applicable in ca.se of registration of/ sp.cra.menta.l marriages as civil 
to.ea.cramental m;uriages ~ this section. . • . • marriages, ~he ~gistra.r' ~ re9~ed to giv~ a public no~oe 

Clause 4.-'Thi.S clause giVes the cere:mon~es 'requrred of the application for regt~~tratiOn of ma1Tl8.ge with a vteW · 
for a valid saeramental marriage. The word . ' Hindu ' to fa.oilitate 'persons objecting to the said marriage to put 
ha8 been defined in cia~ 2. (2) of; Part I Ill! including .in their objections within the tinle allowed.. The .Associa·, 
Buddhist~~, ~ikhs and JalllS. The ceremonies among all tion h1111 been pressing for a. sinf!lar facility in. respeot of 
these claeees are not the same. The clause 1111 now drafted • marriages solemnized under thtl Special Marriage Act 1872, 
would allow the parties to _the marriages· to follow such and wonld therefore suggest that provieion be m:We in 
method of solemnizing •the marriage as is ll118totnary to this clause requiring the Registrar to give. a public notioe, 
either of the parties to the marriage. The .Association 'of the intended marriage. · . 
is in favour of the c~~ as it ~nds and not the alternative OUtuse l4.-It is difficult to undertand the reason· why 
elau.r!e. The .At!sociatwn wOuld however urge t118t a in thia clause the ·word • contracted 3 has been substituted 
epecifie mention should be made of the Anand form of for the word ' solemnized ' ·whicl} occurs in the cone
marriage which prevails a~ the Sikhs. Since the eponding section of the Special Marriage Act, 1872. The· 
enactment of the Anand l!a.rriage Act (VII of 1909) it has • Association is of the opinion that the word '.solemnized' 
eeued to be 'customary cerem.onies' and has been in should be retained. . ·/ . · · 
~ yean reeorted to for facilitating polygamo1lll For the reasons given above while dealing with clause D, 
~· . . • • . ' • the form of the .declar~tion to be made by 1;he pa,t:ie&' 

C14uM. 6.-The Aasociatwn l8 m favour of thJ.S clause requue them to giVe thexr exact age at the time of makUI~ 
aod uo& the alternative olan.ee. · the declaration. Si~rly the wordi! ' eighteenth yeaz 
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should be substituted in place of the ~ord 1 twenty:first OhapW.r III.-Nullity and dissolution 'of marriage. 
yeo.r .' Corresponding changes will have to be m!.de in , · 

·the form of ~he declaration given in the Fourth Schedt1le. Clause 29-Sub-dause (1).-Thi.s clause enumerates the 
' grounds on which any one of the parties to- a marriage 

OZause 15.-This clause follows the wording of section 1l can obtain through Court a declarat.jon that their. marriage 
of the Special Marriage Aot, 1872. In this clause also·the was .null and. vojd. "!'he application of this clause is 
words 1 

solemnised' and · ' solt~mn,isation ' occurring in restr1cted only to marriages celebrated after the commence~ 
section 1l of the Special Marriage Act have been omitted- mont' of the _Code .. ··It js diffi.Cillt to understand why it 
and the words 'contracted' and 'contraotu1g' substi- should be so restricted. The'Associatlon would suggest that 
tuted instead. This. change is unnecessary and the words this restriction should be removed. • , 
'~olemnised'' and, 'solemnisation' should be. retained. · There can be no objection to grounds· (i) and (ii). 
•rhis is necessary in view of the fact that the idea of . With regard to ground (iii) the Association, as ·bas· boon 
marriage being a contract is not· much relished by a large . sta.te~ above, is' not in favour of marriage b~tween near 
section of the Hindu Community. Similar changes will ·relatives and would. therefore suggest that the reference 
ha.Ye to be made in,cl!!:uecs 16 and 17. to custom permitting sacramental 'marriage. between 

Clause ·18.-ThtJ Association considers the provisions Sapirula relations. should be omittecJ from this ground. 
• contained. in this clause as being quite salutary and such With regard to ~ound (iv) the Association would suggest 
tas should meet the approval of the society in general. that the wordll and at tP,e ,~ime of institution of the suit' 

Gtmeral provision: 
Cla~e 23-Sub-~ktuse (b).-If the suggestion made a.b'ove 

while dealing with clause 7, is accepted, for the words· 
'twenty-first Yl'~r-· · occurring in . this clause the words 
'eighteenth year' .will have to bo substituted. Aft.er entry . 
(4) additional entry "(4A) the sister, subject to the same 
rules of preference as in entry (4) above" ~be added .. 

,. ' ' . . .. 

should be added at the end. This is necessa.ry ,because 
there may arise eases in whlch a person may be a lunatic 
or idiot at the time of th~ marrla.g(l but la.ter on he might 
get over ·the malady a.nd become quite sa.ne. In thls 
connection reference may be made to ground (b) in 
section 32 of the Farsi Ma.rria.ge a.nd Divorce Act (Act ill 
of 1936). . 
· . The Association considers that it would be desira.bleo
to prescribe a special period of limita.tion fora .suit undel! 
thls clause. In this connection attention of the Collll!ittee< Chapter II.-Co'Meqtte11Cil8 of marriage induding dutiiJIJ 

· of husband and wife. · . 1s invited to the< proViso to ground (b) in section 32 of the< 
Parsi Marriage and Divorce Act (Act ill of 1936). 

Clause 26.-Duties of husband apd wife. The' proViso Sub-clause (2).-This clause lays down that a petitiO!\ 
to this claui!C is of great importance as under thel'"Hindu 'for a declaration about the nullity of ina.rriage on the 
La.w a Wife's first duty to her husband is. to sublnit herself grQund that the consent of one·of the parties or his or her 
obediently to hie B\lthority. an'd to remain umkr his roof guardian was· obtained by force or fraud lies to the High 
ani- protection. "Judicial decisions have now laid down that Court onlY: Jt is difficult to tindertand why a' ditrerence 
she would be justified in leaving hls house, and would be should be made" in respect of this ground :when on ground.!:! 
entitled to separate maintenanc!1 from him, if he kept mentioned in sub-clause (i) 'the petition would lie either 
a. concubine· in .his hoU{le, or habitually treated h~r with to the District Court or the High Cow;t. A petition to the 
such cruelty as to endanger her personal safety. "There High ()ourt would be. more expensive and the distance 
oan be no objection to items (a) and (p) as they contain the 'might also cause a hardship to the applicant. The Associa
law as interpreted by the ,Indi~ Co1l!'1ll. Item (c) is also tion would suggest that petition on this ground also should 
reCilFed by Co1ll'1ll as a valid ground for the. wife to. li\1 either to the District Court or to. the High Court Thil! 
live separate from her husband and cl~ maintenance. " can be achieved by adding the ground containe'd ln this 
The wording of thls item however is rather vague. It clause as ground (vi) to sup-clause (i). · 
would be better to :'b:dopt the followin!! wording,: ' if be is Sub-clause (4).-:-The Associ!l_tion is in favout of the · 
guilty of such cruelty as would endanger he~ life, limb. or provisions contained in .this sub-clause. ::-
health; bodily or mental, or a reasonable apprehens10n Clause 30.-The Association has always held the view 
of it.' The wording is tll.ken from Julias v. Julias (A.I.R. that while legislating for the enforcement of strict mono
Hl32 Oudh., 231). It may be .mentioned llere that the. ga.my among Hindus, provision must at the same time be< 
Baroda Hindu Code has also define~ruelty in the ~ame way. made for divorce: The Association is thorefq~ glad to 
The wording· of item (d) is rather defecti-ye. A husband 1lnd that the Committee has accepted that view and bas 
may desert a wife wit~out heJ: consent or against her· wish inserted a pro,vision in the Code for dissolution of marriage; 

, but he may at the same time have justifiable or reasonable The Association also agrees with the view of the Committe~~ 
cawie for doing so. It would also be nece.Ssary to lay that arty ground for divorce whlch may. be made available 
down a certain period during whlch the wife is deserted to a husband should be made equa.lly available to the wife. 
or neglected. It may be. that .a. husband de~erts hls ;wi~e . Sub-clause (!).-:-Restricts the application bf . this 
in a fit: of anger or through nusunderstanding and, 1t 1S clause only to mn.rr18-ge celebrated oafter the comi:nence. 
bui natural t.):lat there should be some scope for locus . ment of the Code. The Association i~ not in favour of 
:eenitentae. The. necessity of such loe'U8 · penite~e. ,has this restriction and would suggest that 1t should apply to 
been• recognised by the CQurts so l'a.r. See Ba~ ~wy. v. all marriages whether celebrated before or~ after the 
Narring Laltubhai (l.L.R •• 51 B(Jin. at page 341). This 1tem commencement ofthe Coda. . 
(d) should therefore be so amended as to read as follo~11 : Witli regard to ·~e grounds on which 1\ decree fol" 
' if he is guilty of desertion, that is to say, of abandomng di~s<llution of marriage can lle obtained, the Associa.tion 
'her without reasonable cause for inore _than· one year.'· is in favour of the grounds. mentioned in this oln.use but. 
Sub-clause (f) should be amended by adding the words 'Wou~d like to state that the _poriqg of seven years men· 
'other than conversion to a· non-Hi!tdu religion b{; the ·tioned in groimds (e) and (e) be reduced to five •. The 
'wife ' after the word 1 cause.'. · . . . Association would further suggest that the following addi~ 

Clause 2B,.:._Thls clause deals with the questi~n of ·tiona! r,?und be added to thls sub-clause.:- · · 
·consideration for consenting to marriage and is inten~d . . N ~t ~he other .party bas not ileen 'heard of·wt 
to check t~e dowry evil to some extent. In this connectton ~emg alive Wlthin.the periOd of seven yea~ bf those per;. 
.it would lie interesting· to note that the late J?andit ~ol~p sons who woul~ ~ve na.t~lly heard ~f him.! • • . 
Chandra Sarkar Shastri JW.d mad~ a. similar suggestton lD" • ' The ~so.cu~t!On collSl.de~ that this ground. 1s qmte
his book on Hind'll. Law. He observed : 1 The bridegroom's m confoi'IUlty Wlth the pnnctple that the Coliillllttee has · 
price, whlch acco'rding to recent practice originating ·in p~ce'd ?afore itse~ in prescribing th~ grounds on which 
the moral and religious degradation of the so-ca.lled .edu- , dissolution of ma':nage could be obtained. - .. 
cated man,-is ext.orted by the- bridegroom's party from the · Ol<iuse ~1.-T!rls clause lays down that th~ ,proVlslOOlll 
bride's father, must on similar· and stronger groun.d~'of - of the Indian D1vorce Aot '!'ould apply t~ pet~t1~ under 

· equity be considered the bride's streedhau and the remp1ent clauses 29 and 30. The sa1d Act was pruna.rily mtend'Sd 
·must be. held to be' a trustee for her.', Accordin~ to the ,fot_.t~e Christian O:>mmunity. Though enlightened Hindu 

view of the late Pandit Golap Chandra Sa.rka.r, th1s o!a.use ?PUll. On ~as coru;uderably . advan~d and fa':ours. the 
only gives statutory recognit,i.on to what 'Was really an· mtr~ductlOn of di~orce among Hindus, there IS still a. 
11quitabfe principle. The Association however feels that Sactlon among llindus who would strongly oppose 'a. 
if the dowry evil is to be checked it should be d.o!le directly lag1. · slati.on permitting. divorce ~mongat Hindus.· :r~e fact 
and not indirectly as is sought to be done by this olause, ,that the procedure la1d down m the case of Christians is 

' t ' • • .,, ' .' f ' ,_, 



110.11~ht to oo prt\!o:'liOOd in ('AS$ .of Hindus also ·would bo 
~ ~~" of bv this &-ction in Co\t'rying on thoir 
&ilit.tion a...-..inst the Codo or .at let.st t.his chapter. The 
At:~ llr. Srinin..a .A,.vyal~'lU' il\ his draft Bill (The Hindu 
~"~~ Bill) bad by dau . .es 4., lr and 6 made provision 
c.x- t.ltEEe matters and bad not relied on the provisions of 
the Indian Di'I'U'C(' Act. This A~.iation also had in 
• Bill drafi.td by it included spe<'ific provisions on these 
~111& (A ropy of the s&id Bill is 011closed herewith.) 
tbolt A,..'li!Oeiatioo. lroUld therefore su~t that provisions 
oo.J.ing llith pnx'('dure a.nd other consequential matters 
abould be "J.l<'clfiailly iWlllrted in the Code itself. 

PART V-lli.:NORlTY A..'m G~A.RDIANSBIP. 
'Ibe Association considers that there is nothing in this 

TCt so far as it sW~ds which can be objected to. • It is 
howe'l"!ll' <oo . .<udered ~ bJ insert a.n additional provi
sion dealing with the qui.\Stion of a cb&n,.<Ttl of religion by 
the na.tural guardian. The late Sir Dinshah Mulla has 
deeJt with this question in panlgT&phs 525 and 526 of his 
book .'Principle-s of Hindu Law • (9th Edition). If the 
rontmna.tion of the gua.rdia.nshlp is detrimen~l to the 
inbJresls of the minor by reason of tho chan,oe of religion 
by the na.tm:aJ. gua.rd.ia.n it should be open· to the Court to 
eoo:sider the qw!!!tion of the desirability of appointing "any 
other ,person as gnardia.n. notwithstanding the existence of 
~~~ . -

W'rth regard to clause 4. the Association would suggest 
tha.$ the w!JI:ds ' unless it be in the interests of the minor 
m make such !oppointment ' should be_ add~ at the end.· 
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~tioular Pl!rson b~s or ba~ no\ ~t~h\od that ~ge. Th: 
Pr1vy Couuml h~d expressed the. view that.the age of 15 or 
16 ~bould be regarded M the age of dJsorotion. It ia 
therefore neces..oary t.o l11y down the exact ago when ~ 
person can make ~ ~lid ~doption. What th~t age should 
be is a nmtt~r for oolll'ider~tion. Under the Indian 
Majority Act a person who is under the age of 18 years ia 
incapable of 011toring into any contract which would in Jaw 
be binding :upon him. An adoption in etroct amounts to a 
potA~ntial transfer of interest in tht> property of tho .person 
adopting. It would be desirable to have 1\ uniformity in 
law and instead of 15 years the words eighteen y~rs should 
be substituted wherever they occur in this section. 

Clau.se.s 6 mf4 7.-'Jlhere appear to be no objection to 
these clau(!E's 88 they stand. 

Clawe 8-Sub-clawe (d).-Thii! clause deals with the 
question of renouncing the . right to adopt. There is'• 
nothing in this section or anywhere else 88 to the manner 
in' which the right to adopt is to be renounced. In88rnb.ch 
as the authority to adopt given by the husbang otherwise 
than by a will is required to be under an instrument 
·registered under the Indian Registration Act, tho renouno-
. ing of the right should also be under an inBtrument · 
registered under the Indian Registration Act. Otherwise 
the question would depend on oral evidence and litige;. 
tion would invariably ensue with all its undesirable 
uncertainties and consequences. 

ClaU86 I2-Sub-claU86 (4).-J:t is difficult to unders~nd 
why a differentiation should be made between a father 
giving a boy in adoption and a mother in respect of their 
age~ In the case of both, the same age, namely, 18 years 

PABT _VI-Anoi'TION. should be prescribed. 
Recent decisions of the Judicial' Committee haV\1 placed ClaU86l3.-With regard to (i) and (ii) there could be no 

the Jaw.relating to adoption, especially under the Bombay objection to the provisions contained therein. Nor could 
School of Hin<fu La.w, in quite an nnsettled condition. It there be any objection to (vi). As to the age of the boy 
is fdrt:hEr necessary to haw uniformity of law in all the to be adopted there is a pat divergence of views. Though 
P.tarinces of India. '.No branch of Hindu La.w needed the orjginal text of Sauna.ka lays down that the boy to be 
codifieation lllllnl tllan the Jaw of adoption. adopted must bear the rellection of a son, 08808 have 

Claue 1.-Tbe only kind Of secondary son recognised occurred where ·married persons with children have been 
~roughou\ India is ~o adopted son. The • Kritrima Son • given in adoption. A restriction. as to th~ age under these 
is reoognlsed in the :Mltbila. country only. The ])wyamu- circumstances would tend to bring the Jaw more in collfor
ehya.ya.na adoption, though recognised in Bombay and mity with the text of Saunaka. On the other hand under 
UWted Province~!. is· no\ now vury common. Diatom Mayukh Chapter IV 5, section 19, there is no restriction as 
adoption. prevails only among the Red.di and Ka.mnm to the age and marriage is no disqualification. In Bombay 
ea.stes in the lladras Presidency. There should therefore there is uniform practice for nearly 70 years recognized' 
lie no objection to recognise only that kind of secondary by judicial_ decisions.: See. 8 B.R. C. R.A.C.J. 67. 
eon which il! common in all the Provinces and,. to reject • Amongst Jams a mamed man can ~e adopted : . See. 37 
thoee which a.re peculiar only to some parts of India I.A, 93, I.L,R. 29 All. 495. ';rhe adoption of a marr1ed man 

• This would tend to simplify the Jaw. . · is rare and does not _ih practice oc~ur of'tl)n. Deviation 
• Claw31l 3.-This clause deals with the question of the froJl! custom ~~;Dd law m Western lndis. does not appes.r to 
adoption of daughters. Tho main idea underlying adoption be necessary. Clauses ill, IV and V may be dropped. 
is the continnance of the line of the adopter. There is no Clause IV is not at all necessary. Though the Pf.iVJI 
chance of continnity of ihe line of the adopter if the person · ~~c~ has laid d?wn tha~ the o~jeet and notice .of adoption 
to lie adopted were a. daughter. She on her nmmage JS apmtua.l, the Hindu Commuruty now regards 1t as a secu· 
YUUld become a member of her hnsband's family and the Jar act. Poor men have souls to save but only rich people 
children born to her would continne the line of the husband indulge in. adoption. From a practical point of view a 
and not that of the person adopting her. Thus the adop- boy of tender years is a dark horse whose future is uncertain 
ii~ of a. daughter is oppoeed to the very idea. underlying and unknown. A boy of. advanced age whose Ups.ns.yana 
the adoption. The case where daughter is generally cei:emony is performed or even a married ms.n of merit, 
adopted is tobe adoption by dancing girls. Here too character, experienee and intelligence is perhaps more 
according to Bombay and Calcutta High Courts th~ p~femble. The author ~f Mli.yukh, Nilkanth, and his 
adoption of a dalfghter by a dancing girl being opposed to father ar.e in favour of such s.doption. If the desire for 
morality and public })(!licy is not recognized. The Madras uniformity' is overriding, the. words 'except in Bombay, 
1iigh ~ reoognieiiAueh art adoption to be valid only ·Punjab and_ Jain. Community' .. T?ay be added after the 
"lfhere 1t 111 not for the piJrpoee of prd~itution The only· word 'mamed' m sub-clause (m) of clause 13. On the ' 
way to - at rest this controversy is to prohibit the whole sub-clauses (iii), (iv) and (v) might be dropped and 
adoption of a daughter as is sought to be dono by' this it might be provided that, the persot~ to b~ adopted mlll!t not 
·,)auseo. · · • • be older than the per110n adopting. 

ClafiMl 4-..:...Tbis clause deals with the co~tions of a ' Clauee-14.-Tbe clause introduees a much desired change' 
valid adoption and there is no objection to any of the in the law of adoption under the pr(lsent law, because of ,the · 
.tnb-clBW!61l to this clause. Tho omission of the performance interpretation placed on the text of Saunak by the Courts, 
of the Datta Homa from those conditions would at first daughter's son, sister's son and mother's sieter's son 
light appear strange and objectionable. The decisions as though nearer from the point of view of natural love and 
~rde tbs neceemty of the Datta. lloma are not uniform alfeetioll could not be adopted. The clause should however. 
and ~he bo8t com:ee is t.o omit all reflll'Ollilel! to the perform- be redrafted so 88 to read as follows : . · 
ance of ·t~~e Iloma. The cla.ose would not prevent those " The adoption of a person shall not be invalid on the 
~ ,..tw reel the neceel!ity ·or a Datta. Honm for the . ground that he is [then shquld follow (i), (ii) and (iii)]" . : 
flJj.:ljty of an adoption, from performing ons for ~he Clauet 15.-Ina.smuch as the , authority to adopt JS 

i8f,action of their comcitmoo. made compulsorilY registrable, the adoption itsolf should be 
-.t cw.- 5..-According to ~~u Law, a person who is a evidenced by a. do011ment which would prove the giving 
miDill' a.odl1l' the Indian MaJOl'lty Act, ean adopt or il.utho· · and taking beyond doubt. Such document should be 

. . w. widow to ~ when he has attaiDBd the age of required to be attested by two witnessss and shoUld .be 
~lou. If; it Y«'f difficult to cMerm.ine w~hjlr a . made comJ?ulsorllY ·registrable. The objeetion ths.t a 
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person ~n the point of death :may not be able' to oall the (b) In eeotion a, tho follo-.ting'proviao be added at tho end·-
Registrar in ti:me is :met by having the document attestfld " Provided, further. tb&t the Court oh&ll. before making tho 
by at least two witnesses and ~e document :may be regis. appointment, consider whether it ia for tho welfare of tho minor 

d b e tl If th d t · d Is that the mother who hM roi'Oll(ried should be appointed a guardian 
tere au sequ n Y • \l oc men l8 rna e oo:mpu orily and in case of her convo1'8ion \o any other faith.· whether it io fo; 
registrable the tlispensing with the !lerformance of Datta the welfare of tho minor that aoms other person should be appointed 
lloma is understandable. . · · a gue.rd,ian." • • 

0la·US6 16.-SUb·olause (i) should oome !IIUCh earlier than STATIDIENT OJI 0DJEOT9 AND REASONS. 

here .. The proper plac~ for sub-clause (ii) would be just Tho Hindu Widdwo• <Remarritl.flo' ·Aot has beon on the Statute 
fte th 1 d lin 'th th t' f h • '!look for over SO yee.nr without nny Rttompt ever being me.do. by 

a r e 0 ause ea g WI e ques 100 0 an aut or1ty the LaJdslature to amend tllli proviaiollfj thereof. Though the Act 
to adopt given by the husband. The explanation t(l sub- we.a ouly e. pormisoiv~ legial~>tion, at tho time of its enactment a. · 
clause (i) would validate an adoption :mado while a son is in strong opposition we.a led e.ge.in.t it by those who wore oppoaed to 
the womb and is subsequently hom alive. Provision ought widoWB' rema.!TYing. It we.s, therefore, but naturn) th&t some 

b d t I t th t . · h•" f h f proviaioru: ho.d to bo inserted in the Act to disarm oppooition. 'thoeo to e ma e 0 rogu a e e respeo IVa ng ""0 suo ·a ter arethoprovi•ionocontoinedinpectiom2and3oftheHinduWidowo' 
born son and the adopted son. So also when a person Reme.rrie.ge Act. Publio opinion he.a much o.dvanced_.unce the 
adopts a son and subseq~ntly :mat'fies, such wife shan be enactment of tho said Act, and a ti.n:\1!> "has now o.rrlved, when amend' 

his th din t I 22 b 1 (3) ' ment 'in.the ~ight directiom ought to be made. 
step-mo Ol' aocor g 0 0 ause • su •C a.use • ,2. So fe.r be.ok "" October 1889, the Genera.! Secretory ot the 

If however IL son is born to suoh a subsequently married Nationa.l Social Conference invited tho Secretaries of the diffoN~~tt 
wife, provision ought to be made . to regulate the. rights C..ntres to. euggost eubjecta for discw.aion at the Third Session 
of the adopted son and the'subo!llquently born eon or sons of the National Socia.! Conference to be hold at Bombay on tho 29th 
or daughter or dl).ughters. · December 1880. The Madra• Centre considered th&t, under the Ja.w 

Claus•• 17_18.-No re~arks to oilier. followed by Civil Courts ill. British India, tho po~ition of a widow 
~ ~ who led e. bo.d lifo wa.• in many respects better than that of e. widow 

· Clause 19 . .:-This clause is :most important. As a result "who remarried. The oe.id Centre therefore mgge•ted that one of the 
of tho recent Privy Council decisions, adoptions are being eubjecto to be diecuseed at tho impending session of the Conferonce · 
made long'a.fter_the death of. the person to whom a son is ahouldbethedesimbilityof""king(lovernmenttoe.ppointaComtnis· 

sion to inquire and report upon the pre.otical working of tho Act; 
adopted. Sucli adoptions have created a good deal of legalizmg the me.rrioge of widows, Wld the I!Ultobility or otherwiae 
litigation and controversy about the vesting and divesting of its proviaionE for the pnrpoB8 of securing to the remarried widow 
of the estate. It is absolutely necessary to put an end to 'e.ndherhusbandthefullonjoymentoftheirpersonale.ndcivilrigbta 

h ·' d 'd b b h 1 · tat' 1 · M momborB of their rospeotive fa.tnilies and' ee.oto•; In the open 
t e controversy: an ou ts Y aving 1L egts IOU aymg Session oftho Third Socia.! Confertlnoo, Diwan Baho.dur Raghunath, 

· down some period within whic\1 nn adoption should be :made roo moved the following resolution :- . 
If he' were to divert the estate vested in somebody as is "That experience of the le.at 35 years of the working of the 
sought to be done by this clause. The period 'Should be Widow 1\!arriage Aot XV of 18§6 has •hown that the Act has failed 

· d uffi · in the following respects to secure to the widow and her 88Cond bus-three years. A wido~ should be allowe s Cient time to band the full enjoyment ofthoir personal and civil righte as members 
reconcile herself to the position in which she is placed on o£ thoir•respootive families a.nd ee.oto- . · 
the death of her husband. One year's period would be too (1) That thewidowwho takes advantage of the Actiamade to 
short in that respect. Clo.use 19 (b) should be :made :more forfeitthepropertywhichsheinhoritsfromherdeceaaedhuaband. 

e...,..li01•t and a"'-r the words • so inherited • thew. ordS • by (2) That the widow, if she iltinoontinont after suchinherit-
-r '"" ance oomes to her, doea not forfeit 8\lch property and is th~refore 

the mother ' should be added. If the impartible property too often materially better off than if she remarries. · 
is inherited by the mother from her father by ous~om or Tho. conference ia of opinion that tho t~e has ':'ow arrived for 
otherwise a.s the sole daughter, there should be no necessity an enq~try mto th~ '!orkin11 of the Act Wtth a vtow to suggest 
for the adoption to be :made within three years of the death : ~~=~,liilprovemonts m tho same so as ta remedy the defect.. note~ 
of her husband. · . 3. The Social Reform Movement was then in its infancy, and some 

·OiausllJJ 27-32.-It is no doubt true that even a.t present of thoee. who attended tho conforo~ though~'th&t e. xneaoure ,eu<lh 
in most cases an adoption is followed by an adoption deed 88 ~ propoeed ~dor the aforeS&d resolution would rruse ne!' 

· h I di · ,.,_ · · Aot E · pi'OJudtces and aentunents to oppoee the movement, and that 1• 
regtstered under t e n ~n """',g~stration · . ~enenoe would be hotter th&t a widow should loeo her property rotb:or than 
ha.s however shown that, m sp1te of such regiStration, the that new sentiments a.nd prejudices should go to swell the forooa 
fMt of adoption is in many cases challenged by the person. opposed to the ca.~se of widow m~go. 4-s'a result the conference 
taking a. son in a.dop' tioit. The procedure sought· to be adopted ~ resolutton to the folJ?'!'DS effect:- . • . 

. I · f ad · " Tlus conference is of optnlon thet the time haa now flttlved 
prescr1~ed under .these clauses ~or reg strat1on o op~l(:~n .,for e.n enquiry into the working o.f the Widow .M&rrlage Actr of 
18 certamly a des1rable change m,the law J~.nd would, 1t lS 1856. with a viowto suggo>t further liilprovemontsm the same so as 
hoped, be an effective ch~ck. on litigation relating to· adop. to remedy. its defects,." • . . ., · 

tion. rr:he proc~.dure suggest(ld in the Code is necessary N!io~ s:'i!t b~e:;~:n~~:~~/~.:.':f~~t~~ a~:::e~=~ 
and desU'able to remove all doubts a.b(!ut !'he fu~tum ~f 1897. Atthe SBid conference Prof. D. K. Kam>, the pioneer in the 
.adoption. Accotding to clause 7· (1), authonty to adopt l8 · oauee oftbe e.meliomtion of the condition of Hindu widows, moved 
valid (i) under a. registered deed and (2) by will. The deed a res.~lution which ""?' ""followo :- · · • . 
of adoption if :made :might be :made compulsorily registrable . That the expenonoe.ofthol~ 40 Y"""" working of the Wtdow 

· · • · A Th' b Mal'l'la!(Q Aot ot 1856 has, m the opinion of the Conference, eotab• 
under the .Ind1a.n Reg1etra.t1on ct. IS II;Iay e an lished the fe.ot that tho Aot fails to secure to tho reme.rrying widow 
additional method of removing any doubt as to the fa.otum the full enjoymen~ of her rights in the following roepoote :-First, 
of adoption. This point .. ha.s been specifically. dealt with that 'IIU~h widow on re:mamago · forfeits her life .interest e her 
while dealing with clause 15 above. ;. husband • mova~le and u:nmovable property for do~g a lawful ~t 
• , . when such forfOJ turo would not have remlted IW!'In tf she ho.d mtl!• 

S hed le oonduoted ho1'8elf; eeoondly, that even in roopoct of Stridh&n 
• • c 'U • proper, over which her powel' of disposalisabsolute, there ioe. general 

Second Srhedule.-The .Arys.. Marriage Validation Act rmpresoion that she loses ~roprietary right over thia kind ofproper(ly 
(XIX of 1937) was enacted ·to remove doubts '!bout the !n favour of. her husband. s ~lations, who otherwise oould not 1uwe 

lidit f · te · b ._ rt' b 1 · t mterfered Wtth her free disposal of the same. In all theS€ rospeots 
V~ 'Y o lll r:ma~rmges eo ween pa 1es e ongmg o the ·law of· 1856 haa pi'OVOd ino.11erat.ive to pJYteot her, a.nd~ the 
different castes or different, sub castes. Under clause 3 of conference ia of opinion th&t steps should he taken by tho sOcial. 
Chapter l in: Part IV of the .Code, such marriages would reform o.ssooiations, who favour 8\lob .rt~form, to adopt remedies 
now be• valid. It is therefore ·n• longer necessary to tore!ax.theetringonoyo~oaate_U!l8gosandto!l"o'Lr8reoonsidtm~ti011. 

· · 'd •· t •h t t t b k· C . ofprmctplosofth~AotWJthavtowtoremedyttildefects." . • 
contmue the aforesa1 .... o on .u e s a u. e ?O • on- The,said reaolution was carried br. tho conference uns.nim011sty. . 
aequently an amendm.ent should be :made m this Schedule 5. Itfis regrettoble th&t the different sooia.l reform 88!1ooie.tion8· 
by adding ~he following :- · . in India do not appear to have taken any steps in the dirootion 

· " X x· Th A M · Th h I , propoood by the aforese.id reaolution. In 1925 a publio mooting· 
1937 I e rya. amage , e W 0 e. was held in Bombay under the auspices of the Bombay PresidODoy 

Validation Act, 1937. Social Reform Association to celebrate the anniversary of the late· 

ENOLOSUBES. 

(1) • 
'..t Bill 10 omt!l!d lho 'Hindu Widow8' Ren!Mriag• Ael (XV of 1856). 

Wheree.s it is expedient to axnend the Hindu Widows' l'Wmarriago 
Act XV of1856: itisenactede.a follow.:- · 

' 1. (<1) This Act may be called ~e lJ:Indu Widows' Rem&.rri&gfl 
(Amendment) Act, 193 , . . 

(b) This Aot ahall oome into foroe from . 
2. Section 2 of the Hindu Widows' Remtr.rriage Aot be deleted. 
s. (J;J) In oootion 8, the words " in the place of their ,mother " 

and the mbeequont words beginning !Yom" and making" and ending 
In "neither father nor mother·~ be deleted. "' · · . 

, .. ,\ ·. 

Pandit Ishwnrohandra VidyM~>gnr. At that moetini; B8veral 
speakers expresoed their dissatiafaotion with the eltistinJ! law 1'9gaM• 
ing the status of Hindu widows in tbia country. , The Counoil · of, 
the Bombay Prosidonoy Sooial Reform Aesociat<on had, thereupon, 
appointed a committee oonaisting of Mr. S. S. PMkar (later on 
Bon'ble Mr. Justice Patkar), Rao 'llnh&dur D. G. Po.dbye and Mr. 
B. G .. Kher (now Hon'ble Mr. B. (l. K.bor, Prime Ministar of · 
·Bombay) to consider the amendments neo<'o8a.ry · in the Hindu 
Widows' Remarriage Act ·of 1856. Tho late Mr. Juet·ice Ranade 
had in or.o of his writings 8\lggosted tllat the widow's forfeiture 
of her husband's estate as a oonsequonoo of her eeoood ~ 
ehoul<i· be done away with, and hor life interest in her husband' a 1 
inherilance should 'remain intoot, whe.teve.r her oboioo of life muai 
be, Relying upon that auggoswon, the • committee made a repqr' 

\ 
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Pfo'l'idod that.. ,.lum tlto Mid childron htwo not p~port 
own l!l.ttlloiMt for t.boir oupport and proper llduc"tion \\thilJ ohheir 
no auclt appointmM.t. ohnU be mado othorwiae th001 with tho 11111101'8, 
of tht' mothor, tmloos tho prop060d !l\l&rdioo aball ha\'0 giv oon.o~t 
ri~ for the support and propN oducntion of t.!>e obi)dron on..b".~ 
mmo~ • lflf( 

4. Nollu>>g U. .tA;. .dd 1o ,.m~..,. ""II cMidlt•• widow co 
i~W.orihfi9·-Nothing in this Aot oontainod shall be 0011~' •! 
zmdor &rJ.:1 widow, who, at tht' timo of tho dOilth of an_v ed t.a 
leaving 1J1:J.Y prop<'l'ty. ia & cbiMl""" widow, Mpnblo of inhorit~ 
wholl' ,.,r'any Ahl\ro ohuch proporty, if b!'foro th& pasain~ of this A .' 
Ahll 'would Ita'" boon inmpable of inhoritint! tho llllOio by tll88on '~ 
her be~ a cbildh"'l! 'Widow. . 

11. &..mg of ~AlB oftl'idow marryifl!l -.pi .., providf'd i• 
to'on.t! to 4.-E%...,pt 1\8 in tha tltroo pl'Q<I'!ding """tiona io providod,.., 
'lridow shall not by tM..oon of ht'r romarriago, forf .. it any pro Peri, a 
or &r>.:1 rittbt to whiob she would otborwiae be entitled ; o.nd eVe ' 
'Widow who has l'tllll&rrioo Ahall halrt! ~o III>Dle rip:hts of inher;~ 
as Ahe ...,...)d ba...., had, !tad sueiLm&rriRI!I' boon her llrot marriaf!O 

6. c.......,.;., """"'ituling mlid ""'""""' to fun" "'"" •J/od ... 
..,;dooc'8 m<lrl'inge..-Whawror 'WOrds opo""n, coromorueo r.normed 
or ~oots mad.., on the marriRI!I' of a Hindu l'ema o who~ 
not been previously mnrriod, are ouffieiont to oonotit.ute 8 'l'lllid 
marri&ge, shall have tho IIIIIDO off..et if opoken, performed ot made 
on the mmTill!l" of a Hindu widow, ond no marriBI!'o shall bo declarod 
invalid on tho ground that ouoh words, coremoni..., or .0Dg8gt!lllenb 
are inapplicable to tho eaao of a 'Widow. · 

7. C.,._., of ........mage of miii'Or uro'doo>.-If tho wid... 
~ is a minor wbooo mnrriago baa not boon Cl.ll80JIIJilak<l 
abe shall not remarry withou~ the ~t of her father or, if abo 1tM 
no fathor, of her patemal !m>Ddfo.ther, or if ohe baa no mob ~d. 
father, or her mo~hor, or failing all th-. or her elder brothor, or, 
failin2 also broth,.ro. of her next male relo.tive. 

P~forabdtiflg llllll'l'iogo mode~ to lllio.mion.
AD per80DII kno~ly abett~ a mnrria!lo made oontrary to lhe. 
provisiono of this oeetion ahaU be lio.ble to impriooqmont for aoy tmm 
not enooding one yo&r, or to line, or to both. 

Effm of ..W. rrulf'riago ,..,.,.,.,_And aU m...,.iageo made eollhary 
to tho provisions o[ this &>ection may be doolarod void by a 
Coort of law; pro••idod, that in any quostion ~rding tho validity 
of a Dlllot'iiage made oontra.y to the provisiollil of tbi& eoction, RUoh 
eonsent u is aforesaid shall be pmoumod until tho eontmry. ia 
proved, and that no auclt Dlllot'iiage shall be doelarod •·oid al'tA!r it hat! 
boon COIIIIIliiiJIIBted. 

· C.,._., to l'l':llltlrl'iD oftMjor tl'idotD~In tho caso of a widow 
wbo is of full II!!"· or whose marriage baa been coDIIWJIDIAted. !tor 
oWn 00111l81lt shall be eufficient collliOilt to constitute her remarri.oge 
lawful tmd valid. · 
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..,rigiMI juriiidi.,tion or th~ Distl'i~t CoUJ·t within the limits of whose surely 1earry weight and. achieve RUCC~il.•. Tho other 
jurisdiction tho dofondnnt Tesidos or wboro tho pluintift' and the course would be to cmict suita.hle legislation in matters 
do(ondont IMt rcaidod togothor. . - " ll' 

E:t7>1aooti<m.-IntheOMeofthoProsidoncy ToWllBofBombay, ,a lllg' within its comp(•tence,leaving the other provisions 
coloutta and M~><lrns, the prinoipal Ciyil Court of original jnriiidictio\l to Le implemented by the Provincial Legi§lature with such 
obllll bo the Origilll>l Sido l>f the J:ligh Court or any other Civil Court modifications aa the .sp,ecial lqcal conditions and public 
which might bo empowered in thGt behalf by the Provincio.l policy ma,v llemand. Now ,that the Committee is charged 
Gov':[~~ •• in certain suit.>t.-In ~>ny•sttit undor section 3, 4 or-6 wit-h the t!l"'k of drafting an entire Hindu Code; it .need ·
or ~his Act, whethor do(onded or not, if the Court is 81\tiafiod thRt not feel hampered by con~iderations about the future of 
any of ~he grounds sot forth in ~hose sections for granting relief. the Code and its pall!!agc th~m~h the Legislatures either 
oxlst, tha>t none of tHe growtds sot forth for withholding relief exist the ""Ce~tral or Provincial. The draft, in itself, presents 

8nd th(!) tho net or omission se)b torth in the plaint hM not boon -piecemeal proposa_!s arid leaves OUt a good many topiCS that 
• condoned; have immediate or ultimate l'iearing on the actual provi-

• (b) thebuahandandwife .... notoolludingtogotber; siorys of the draft. if the Committee formulates proposals 
(o) tho ph•intiff hM no~ connived nt or been aco~ory to th" reg!irding the' matters itu;luded in the Central Legislative 

said®t.oromission; ~md "' ~ li tl d 1 t f 'd t' to· d · h • (d) thoro Is no other lcgal·gcound why relief should not be s an eaves on o const era ton ptcs covere ett er 
.granted; thon and in eu6b c!IBO, but not otherwioe, tho Court shall by excluHivc -or concurrent· Provincial Legis1ative List, 
docroo such relief oocordingly. , . the 'Provincial ·Legislatures will find them~elvcs severely 

· 9, .4ppeal.-An appeal llhnll lie to the liigh Court of tho hm!dicapped by the very frar,rmenta.ry structure sanc
Pmvinoo from any decree or order pMSSd under section 3, 4 or 6 of tioned by 'the Central. Legi,lature.and which. they cannot 
this t~~·Pro~ure.-'Tho provisio,.,; of t11e C'odo of Civil ProCt)dur~. dmnge to make their la'Ys complete, ueat and workable. 
1908, llhnU, os far"" tho s.une-m"y be app)iMblo, apply to Pr;!OOodi~!(S, Thr Committee-. would btl depriving the l)ovincla.l Legis
in suits instituted under aoctione 3, 4 and G, of .this Act mcludmg' latures of the o.pportunity of drawing a fiill picture and 
proooodings in oxooution and ordore subsequent to tho decree Md would, at the same time, leave no g~lidance regarding the 
in appeal. toplrs the ProVincial Legislatures Will have to legislate upon. 

1 Cw.~ody of child~•" and alirn~y; If t.he Committee dra WI!· a .complete picture; the Provincial 
n. (lj Cmwrly, etc., of mi1101' children.-(!)' In any suit for Legislatures will be in' a position to appreciate and act 

dissolution ofmarria~o under this Act, the Court may, from timo to upon the conolusicms whi<ih should have the stamp. of 
time during the pendency of such suit, p1188 such interim orders"" it scholnrship of the mem h0.rs of the Committee and the 
deems proper, with ..... poet to (a) the custody, (b) maintenance support of the jurists !Uld the public from the length and 
and (c) education· of tho minor children of the matriage. • h 

- (2) At tho tim'!_ of pOSIIing the decree in any suit under-this breadth· of India._ They will be induced to adopt t e 
Act the Court may :make such provision or order Mit deeins fi~ v.ith conclusions rea<4ly and thus tile ideal of uniform ·legis· 
respect to (a) the custody, (b) maintenance and (o) edu<>&t1on of lation will be quickly and effectively achieved. Therefore 
BUCbcbildrenBSnrereferrodtoinclause(l)ofthisBBction. · )' q - t the Co itte toot kl every branch 
,· 111. Alimony pemlentt lite.-In any suit undor section 6 of this agam re nes mm e ac e · .. , 
Act, if"tbo wife shall not have an independent income oufficlent_ for of Hindu Law and pr~pare a draft Code o_n a comprehensive 
borsupportandthenoo088Bryo:tpepsosofthesnit,theCourt,..,n tho and exhaustive basis so as to lP.ave out no topic· covered 
appliootion of the wife, may order tho husband to pay her.mohthly bv the Hindu Law. I should draw the littention of the 
during the pondonry o£ the suit, such' sum not cxcooding one-fifth Committee iO iny earlier ~ugge~tions regarding the varioull 
of her h""hand'• net income ""the Court, codsidering tbe circum. topics which should __ be incl.uded and, l'NJUe~t. the Commi_ttee 
stances of the parties, shell think rei\SOnable. • · 

. 13. Pmnarnmt alimony.-(1) The-court mny. if it shall think to prepare a comprehensi~!) code ·of Hindn Law SO·al! to 
fit 1\t the time of passing ooy dooroo under this Act or s11bsoquontly cover all topics whether falling- :Wit~ the competence -
thereto on applicstion made to it for the purpose, ordoc that tho of the Central Legi~lature or "Within. that of the Provincial 
husband shell to the BBtisfaction of tho Court sccuro to the wife, · Legislature>. The Central Le<rislature will. proceed with_ . • 
while ehe remains chaste and unmarried; such monthly pilylllent of .,. 
money for her mllintenance and•support, for a term not excjltlding only those parts 'vhich fall within its jurisdiction ttnd keep . · 
hor lifo .... having ro!l"rd to her own property, if any, her husband's the others to·bo implemented by the Provincial Legislature . 
ability and conduct of patties, shall be deemed just and reMonablo, by appropriate legislation, and in this. wny the organio 
nndfor~hstpurposomayrcquireaproperinstrumenttoooexecut.ed unity and all too essential uniformity of .the Hindu Law 
by aJl neccss&l'Y parties.· · 

. (2) The Court, if 81\tisfied thatthore iu ehange in'tbo circum- can still be kel!Jio well presor.ved in llpite of its possible 
· stanCilOlof either party at nny time, may at the inst~nce of either vivisection by fiillowing the letter of the Legislative.Jists. 
party vary, modify or rescind sttch or<Wr in such manner M tho Court Another_ general remark, I should like to make, is that 
mn:y deem just. · · . ,' , 

14. Remarriage.-It shoJI not be J&wful'for the parties whose the Committee have ·touched only··~ome of the aspects of 
marriage hss boon.dissohred under a docl'00 in a suit 'institllted ·.those topics which~fnll within ita competence a;nd kave 
under ""otion 6 o£ this Act, ~ mnrry n~n\n till after the expiration left a. good many details and principles untouched with the 
of silt mon~hs r1om tho date of the docroo or from tho dllte of the_ -result that the dr_ aft_ mak-es a very poor impression 
appellate decro'o. if e.ny appeal be preferred ns provided for under . 
section.& of this Act. · • , - and, I am afraid, it will be severely critiCised-for the simple 

. I G. Power I<> makc'roles.-Th~ High Court shoJI make such rules reason of its inexhaustiv& nature. . · -
undtn' this Act"" it may from time to time eonsidor'!ll<pedien~ and . · f • . 
may from time to time oltorand add to the same. · · · - The law o marriage should have. -been exhaustively 

. . , _ . , dealt with meeting all the demands, made by; the reformist 
STATEHIONT o>' o:umCTs'AND nnsows. and incorporating all_ that the jurist should expeot to ~ 

. Students of Hindu L~w toxts would not dispute that Bind~ Law "find. So, also about the law of \doption. I don.'t Wldel'-
1 

1 
did Gt. one tim& recognize divorce and permitto<l it under cel'tnin stand why the la'v of gift, debts, religiouR endowments,. 
circumstances. It is unnec ... MY t~ undertalto a · .. esoaroh into the ~du charity, md.ths and benami transaction, clearly 
causes th11t lod to ·its fo.l)ing into dosuetude. ;Evon o.t presout 0 • · 'tl · th L · 1 t' li t h uld t 1 b 
divorce ill permitted Bmong some cnstes of Hindus by custom . .CiiSCs 0 mmg WI un · e · Cgi~ a l~e s • s o no lave een 
h»veoccurrodf1'11quentlyin lndiG 1\ffiong th~ 1 J:Iindus, in-which a dealt with. ' -
marriedliinduwoman'slifoismndeunbonrabloundercircumstances · B c th fi al d " h L · 1 · · h 
brought about by her husband. Justice nnd equitv demand'sullh e•OI'e 1 e · n n1.1t goes to t e egois ature Or' .to t e 
right of divorce being conceded to Hindu women. The- pl'OSClnt Bill public I should like to 1 muke a suggestion re"arding the' 
however makes" divorce.permiseible "t the instance of either the contents. "General pubhc and the membet·s .of th~ Legis·· 
husband or the wife. Tho grounds for obtaining divorce are such . ln11Ure a.re not expeoted to be expert Hindu lawyers and as 
as would bo accepted 1lll roo'ons,ble PY ~>II thinking pe>-sons. Inas. they know very little about the. existing law and about 1 

:~~::~~~~mis only permissive, it is hoped it would,get the nocea! the .proposed addition they ft\ll an easy prey to the theory of. 
, • -reactionnrieB and join in. opposing the Bills. Tliat has 

. 2. Diwan Bahadur V, V. Joshi, B.A •• LL.B. been my experience during all these years both in Baroda 
In spite of the anxiety expressed by 'the Committee to and aa a member ofthe_Hindu Law 'Commit~e..and I makQ. 

drawu-panentireHinduCode,thedraft.deals with ONLY A the !ffiggeBtion in order toremove the serious drawback 
FEW ov THin. MANY topics of Hindu Law and gives''no clear in the droit. TherOO.fter, every statement,. rule.· or prin· • 
picture of the entire frame work of tbe.Code. The .Com. oiple should be amplified by the authorities on which it 
mitte~ appears to be lo)Jouring. under the limitatio~ rests !Uld where the'rule or principle.i§ II departure, frOm 
placed o~ t.he . Central Legislatu~e , by the Legislative them m· a. new addition, by ole)U' exposition of the reaaon 
lis:S ;, b\Jt these should not havjl wc.>tghed )Vith the Com• . which weighed in favour of thdr experience. 
mJttee at all. There are two courses open. The c~ntrnl . In lll~stration, take claus~ 21) (('hnpter II..:..Nullity and 
Government may move the .Parliament to revise'the Legis. diSsolution of mal'Ji#tges). _ . , · 
lo.tive lists so as to give .the Centrnlifjlislnlture full jnris· · • . 
diction tQ enact on all matters of personal law of 'the Czame 20 • ...:.Either party at n ·mal'!'ia~e may p~enb 

. _nindu~~o.a.nd; if pr?pel'ly presented, the· a.~g~t will• a ~~tition to ~be Di~tt•ict Court praying ~that his or ~er 
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. ' ~~. ma..-r 1:oe d~ null and void on ll.llY of the PAAT III-TEST.U.tENTAAY Suool!lSsioN. 

1\l!..\,,..ill~ ;:ro:.mds :- , . I should like to have a complete legislation for the 
tl) that the l'l~"''t'<'lllilt>.nt. mt« impot~Jlt at' the t1me ·wills executed hy the Hindus containing the provision 

oft~ ~*ltd .t tht- time- or. tlte pr!.'ISI!lltation of the regarding the valid bequesU!, the formalities of a VO.lid ' 
J'<'~itio.'lL will, the competence of the executor, the extent of the 

~-----"'h..~"'$...,. .-....UOO.>~~ in ul..ir .opini.,. f.b,., ill ancient testamentary capacity, the kinds of .properties whioh 
...;... di,,,, . .,. """ a~~.>"...t ...,.w Hindu Law unOO.. ....,..,un eondi- · can be disposed of -by will ; and in drafting these 
...,... i:'« r>r. A~ P~:i<m o:-fWou""!l. in Hilldu Ci'l"ilisation, provision one can, .not only mould the law so as to carry 

,.. ,;;,.. S«o \lonu L'C. -"<\: IX 79; IX 1~&-711; Atharva. t the Hindu sentimenU! nd t diti but b · 
~ ix .s. :!1-!S li:mtil).-a nr, i; Vashishl* Dbanna.Sutre X\-J:I 011 a ra ons can rmg 
r.·"PoftMn\ n· :!-l;)but~oftbeeh~eonditionsan.d the law up to date by examining t.be conflicting .deoi

. ~ _... Hindu Law ~ is only allowable if allowed b;f sions. For instanCE',_ a Hindu knows what is meant by· 

.- x- of th& - ha"'ll customax:r divo"""' and it "' "religious . purpose ,. (Dharma) or "publio good" or 
i!A ~to en.....t the sa:ne benefits~ of di.....- to these oast<IB •' for the benefit of poor and helpless " and a bequest for 
..-1tirS do - ha"' i\ by (USt,QDl, th& ground!! and P~ are these P"'"""""·" should not be defeated as being too VAmle _...,.n-~ bv _... arganiratioo wbieh hardly obolerw any -.,.,...- _,, 
~ ~ w ~ and e.- these cas~ do require a and uncertain as was done in 26 Indian Appeals n; 14-
__...:y rid>s to obtain di."<-clro8 in plac& of or in additi.,. to tho Lahore 827 ; 9r for porr)oses which the executors may do 
~ ~ ":;.."'i:;,.. l'llg8t<ied ..., a gro'l.lnd or inaom· for the benefit of.$e testator (14, Ca}. 222, 14, Bom. 476), • 
"""""'~ fur llloiU'riage (&! Yajnan.ll:ya I, li5; Smritiehan.drika The testamentary competency reqw.res to be raised ll.lld 
s.:.r..b.-.kanda :!11, ~; l'llmlsanr. Yadhviyam M.L..J. edition we sqould like to raise the age to the completion of the 

' "'M. lfadan PL>ijata (.S« \asbishta cited inGhoee Hilldu Law 850) twenty-one years in spite of section 3 of the Indian Majority 
s. ~~..~opinion that such ID8l'l'iage is invalid (Mayne's Act; for it looks quite odd to attribute to a. youngl>P.!'SOD 
Hmdu lAw, P. 13o). Becmse of the pr;~etice of Niyoga, once pre- of -..wenty a. sound disnn.oina mm" d. Over ""d above the Talem bali snbsoequeady . ooodemned the impoten\ DIIID. could ., -........., ~ 
ha..., a- and sndti!Oil"""' ueated as natm:al son for the p~ separate or self-a.oqui.red property under the :Mitakshara 
of~ Tbe ~ of l\•yop. baa become e:s:tinct ep.d law, I should like to include coparoena.ry intere¢ in the' 
tht> poN'hle .......,.,. of the rule fur leplising the IIIBJ'1"iage with JAD. joint property as' one fa.lling within the list of the pro-
~ - t.o.. .-1 to eXist. ~But them to be SOtll& l!ll.iWad<s: nd'ng •hem lihe eo,_ 1ega.1 and...., prefer perties that can be disposed of by a. will. A will by a, 
m ~ tibe ...._ of :Mr. SrinivMa Iyengar " · is a fraud coparll6ller of his undivided interest execuled with the 
Oil she potiey of marri8g& iDstitmion " and hold that sneh IJI8.l'l"iages conSent of the other copa.rceners is held valid ( 48, All . 
..,. im.-sJid and tiahle to be dissolved. We prefer and adopt the 313 ; 53, I.A. 123 ; • 50, Bom. 558) on the theory of ~~ 
~in 48. Cal., w li. 648 am propo!l8 that impotency should t;a' 
be a ....,i:md fur .diseol:t!tioD of t:h? mama.,..... consented to by th~ other sharers ; and since eopo.r· 

oeners' right of surv:ivorshl!l hiiB been ;:mctically defeated 
L"n1ess you clearly staTe "~the law was orl.oa:inally"' by the Deshmukh Act in so far as it brir.;,'ll in the widow of 

~~ow it was misintapreted suhsequentJ.y and what it the coparcener in his place, there appears to be no funds
should be in fot.me, you can never hope to get support mental objection now to ·include the coparcener's 
from tile publir. Even lawyers as a class have read little interest in the list of propertiP<~ that can be disposed of 
of the texts and are har91Y 1l1ill up in the historical· deve- by a ~ Even if one would like to encourage the prac. 
'Iopmel!.t and they lllllY not be able to grasp the principles tice of executing wills, one surely will like to suggest 
a.a.ted 3lld the utility of the ehang1ls. proposed. No doubt some limitations on the testa.m~nto.ry capacity of the 
1;ba.tista:s:ingandlabori011Swoikoot !hope it will be well testator •. .We ea.me across cases where,undue advantage 
repaid in disarmi:dg the opposition which is mostly based of a person, in his last sickness is tn.ken and bequesU! 
on ignorance of the actoal textuallll.w and baaed upon a· a.re obtained by the strangers for the service they might 

·tendency ~to resist all that touches personal law. The have rendered in the last days and the widow, sons and 
- recent events have changed complerely the· ,indifferent daught,ers of the testator are deprived of. the property. 

IllEIIt:ll attitude of the Hindu society and unless they a.re As a cheek these unfair bequesU! and as..a matter of public 
CCillvi:::lced tllat alJ . that is put forwatd has sanction in policy, I suggest that a person .should not he allowed to 
the Dharmashastm, they ins.y look UPQn ·the legislation will away more than one-tb4"d of his property if he h&~ 
as wmkeniDg thei.r social front to put 1'11 a.t the lowP<~t. got li.ny of the heirs from amongst the simultaneous heirs 
Thef'..fore every word should be fully supported either group existing. I kno.w of a. case of an -ex-Diwan who 
by texinal a:at.hority or the arguments which weighed • has left all his property to his mistress and left nothing 
'lritd.theCommittee,andifthatbedonel&moonfidentthat for his fourth wife, who with great difficulty could secure 

' the HiDdu C¢e will have -llOt only a smooth passage bare mamtenince out ~of the very big property. left by 
through the Legislatures but good reception everywhere. her husband. Such instances .are by no meana few. Thtt 

Mv detaileil «mnnents are given aa 1lJl(ler :~ · Indian Suooession.Act has been modified from time to time 
-~2 (1) At1il. "'and to all those who were governed and som!l of its provisions are made applicable to the 

bv the lfindu Law in all 01: any matters 'dealt with in this wills executed by the Hindus, and therefore there· is no 
cOde iftbisoode were not in force for tl!ile_ matters ouly." neat and cleat Aqt relating to Hindu wills. One has to 

2 (2) Drop the rest' of the clause coming immediately refer the variollS pro:visions of the Succession Act,. amend· 
afl:er" J!lina religion .. and beginning with .. and if ...... mente made from time to time, the la'l'\' of transfer, 

., That ilome portions of Hindu Law. are made appliea.ble eto.; and then a. number of difficult pointS of interprets
• to non-Hind:cs by way of C1lllto!h would not make tion. Therefo>e I suggest that the Hinqu Law .COmmittee 

_ them Hindru!. Can we eall Kntchimemons and Khoja.s should draw a <>omprehensive law regarding the testamen~ 
- . avowedly Mohammedan bv religion Hindus simply~ to.ry ilUccession .a.s' with the increasing ,tendency cJf exeou• 

'bec2.use they a.re governed by Hindu Law in matters of· ting ~· this branch of law is o.si!OUliog m.uch importance 
sncces;ion-dause 2 (2) ilt df4in~ the word Hindu aild and 1t will but be proper to plaoe the whole law in as neat 

· the d.iiiinition slwald be logicaL-~ •·.:. . . . . and cleQ.r a form as poaaible. -

_ 5. Add ihe fonoWmg definition·:- . 
D<!ath-lleans nhvl!ical 38 weD. as civil death as 

becoming a " Sa.nyaai.'' • - . Olause 1.-Upless you decide at some other place that 
w~.-A WOIII&n w~ husband i8 dead or, ·is: the interest of a coparcener can be disposed of by a. valid 

will, you cannot lay down that it will devolve by ·tes~ 
deemed 38 dead for the purposes of this Act, mentary succession .. It is begging the question. After you 
• f7UJ1afii:.I!.-Tbe Wife of a person who has become ~ lay down that such mterest can be the subject of tllSta.-

sanyas will be ~ as a. widow.. and succeed to ~ mentary disposition, you need not lay down how it 
hill properlY as such. · sh?uld ~evolve. ;rn . all testamentary dispositions, . the 

&;m.,.-)Jealll!lmd includes (1) eon, (2) 8Qll's son and· property devolves aooording to the provisions made in the 
(3) 11011•e I!Oll'B son and- also inclndes- a datU!ka eon. . particul.a.): wiJ1- · 

Talt~ a.way all the ,&.finitions from Parl II-Inteata.ie I. Mainfe'l!a11Ce. 
~ and put thelll' under clause 5. 

, PABT II-bTBS'J'ATll 811~891011'·. 

Cla~~M 7 (b).-1 i.gree to· the propol!8l 

cz-u 9-Bule; 4.-1 agree. 

. ~ 4.,-Diop "or where . , , . under this Pil.rt." 
I object- -to allowing maintenance to those who haV!I 

• already _got a shar.e of. the inheritance, however' small or. 
meagre 1t may be. It IS a sound principle of law that the 

•·relations will either get mainten.ance 'or share 'oull' of the. 
property of the ~ecear.ed jJ.nd one who gl\ts a sbti.re. shall no~ 



·u , 

be entitled to MY. maintenMce in agditio~ to it .. In. tlu~ot Ola~e 7.-D•op' this. Tho provision is most unjust. 
way those who get the !arger shar~ or for. the matter of -;-The husban<j. should not havo the right to control the 

, th~t who g~t a share ~ be. depr1ved of Its.~ use by actio~ of his wife after ·his death, and doprj.vo his wido:w 
bemg compelled t_o provrde mamtena~ce out<>f 1~ m favour the liberty she. should enjoy on ..pain l.lf forfeiting her 
of another relat1ve who has. obtall!ed. a BJ:?aller ~hare. ,·llll\inte.nance .. A wife's duty to rellll\in ~er the prote"ction 
Toke concrete case. A man leaves behind h1m a wtdow, and roof of her husbancland the clause based as it appeara 
tinm~ed d~u~hter and the estate-is worth only Rs. 1,000. to be oii the Ca.sea in 13, Bom. 218, 15! Bom. 23, 20, Cal. 
The mdow" ~~ get Rs. 750 and th!;l ~aughte~ will get 15, is not only reactionary in spirit· but would· ai'!Jear 
Ra. 25~. ~either the daughter nor the mdow will_ be able contrary to the reasoning e.dop_ted in 12, Bengal L.R., 238, 
to ma!ntain ~cmselves ~uti of thee~ sha.res u~ess they 3, Bom. 415,. 6, 'I. A. 114 ; 8, Pa.tna 840, 56, I.A. 182, 
epend 1t o~tnght. The mdow (take ·1t ~bat she lB a step. 14, Bom. 490 and ~9, Cal. 537 and unreasonable extension 
mother). will ~ot be .fr~. to spen~ he~ ~hare of Rs. 750· of tbe reaso~g .. The widow may like to stay with her 
beoavse 1t carnes the liability of mamtalDlDg the daughter, fa.tqer.'s relat1ons m her days of helpless widowhood rather 
and if we literally apply the implications' of the clause (3) than staying in her hueba.nd's house with all·his relations 
then the mother will have to spend even for the tlaughtl'r's turned hostile./ · · 

·marriage expenses IUid presents, thus practically· she Glawe 8.-Drop " of ever:r" description " and itisert 
will be denied, the benefits of a share she gets under the. after deceased right of maintenance 'should not~ allowed . 
provisions. It may appear rather harsh. to put it bluntly, to be defeated by debts which were not 'Cimtra~ted fo:r · 
that whoever 'gets a share of ·the inheritance will not be family necessity for we daily come across cases where the 
entitled to any share "but it would: in majority of cases profligate·llll\n incrus debts avowedly fot immoral purposes 
·be more just and equitable. The quantum of the shaieK · a.nd deprives his dependants the right of maintenance. 
of the heirs is decided prim:arily on their natural require- In order to put a c~1eck to this state of affairs and in order 
menta as provided for by the intestate IUid each of the to secure a. real and a secured ·right pf maintenance some 
heirs has to remain satisfied with that little or latge portioh such provision i,s necessary. . . . 
he gets of the intestacy. The object· of the cOdification Glawe 9.-I am for p,riJating II. statutory cha~ge for maili· 
ill to d.i.flcourage litigation by laying down simple rules and 'tenance. Those who quarrel with the deceased and get 
avoidi:bg complications IUid conflicts as much as possible; ~he· cha.rge created either by agreement or by the deere&· 

·.and therefore. I strongly urge onthe ·Committee to stick- of the Court are prof\. ted. while their gqod dependants who 
·boldly to-this pl'inciple that he who gets a share shall not relied on_ the good sense of the deceased stand often. to 
be entitled again to any maintenance out of the inheR· suffer by the want of a statutory charge for ,Jlll\intenance. 
tanoe he has shared in. • · ·· · · The treatment of the topic' of ma~nance has left 

Clause . 4.-Proviso---drop it. This· p~oviso. clearly out of consideration' th.!JSe provisio!lll· which relate to th4 
brings to light the great confusion that 'will follow in maintenance clainlable from a person during . his life
adjusting the conflicting claima, ·and deciding ;what ·was tinle, for instance, the clainl of maintenance in favour of 
adequate. and sufficient, when the standard o'f living . aged parents, virtuous wife, minor children, avarudhastrea 
varies from country to country. -and .from individual to and illegitim.ate chil9.1'en. This shows that the draft Code 
individual. The la:w of maintenance will be .so compli·. fa.r from b&ing exhaustive is purposely fragmentary and 
eated and difficult, that it will take· away all credit for such piecemeal legislation has been "Very much criticised 
simplification elsewhere. - , . and the Committee ha.s done the Ba.me thing which it has 

Glaust 5.-(I, II). a~ ·" if 4ependent completely 0~ the objected to so strongly in ~he report. 
deceased son" after both (l) and (2). The object of pro- . 
viding· maintenance is to see that helpless paren,t;s should • PART IV-:MA.mtu.GE AND DivoRCE. 
not suffer in their old-age. The duty of a son to ~ltintain · · Clause 1.-The theory of sapinda. relationship requires 
his parents is limited to maintaining ''aged parents '' .to be scrutinised in the .light of tl?.e modem biological 
(See Manu as cited in Mitakshara. ·implying thereby that l'Osearclies and the repeated attempts made t9 restrict 
they are incapable of earning their livelihood and are' its. inlplioation to avoid absurd 'results and a olasl!. ;trith 
dependent on the son). A man is bound to maintll.in established culltOma.in the different pa1-tS of the country. 

·hi& "aged; parents," virtuous wife and wife and infant The piologioal sciences have not been a.ble to demonstrate 
chifd. as Manu. implies that as regard~ his parents IUid successfully even to day· that inte~breeding ammig the 
offspring his liability .is qualified, in the ·sense,' that it o~prix;g of th~:~ =on stock (estuts- in 'deocri•lration and 
arises only under certain circumstances, the old age .<?f.~he one can hardly im.a.gine that our forefathers laid down ' 
parents and the minority of the ·chilfu:en ;. while the duty this ·rule of sa.pinda. prohibition ·(>n any 'Valid principle · 

• to maintain infant child is unqua.lifled. Just' as he dannot .of eugenicilat a. time when they· had hardly any means of 
be..made to maintain his ·adult children; so. als'o he should investigating the biological probleDlS on llcientific basis. • 
not be ·obliged to maintain parents who are in a position And it would be -:sho:wing too much loyalty to. our: Shas
tO earn, or are actually earning •. And if the son, during tra.kars to· stick to the rules which demonstrably had no 
his -lifetinle was not bound to maintain Pn:r~nts who were scientific ·basis and giving them the otedit they 'neither ' 
not dependent· upon .. him or say who were not aged,. one clainled: nor deserved for sQientific mve.stigation. The 
fails to unQerstand how a. new liability should be created question of sapinda. rela.tionship has been largely given 
against. his heirs. To allow maintenance' to P.a:tents, a go-by in the intestate succession scheme and requires ' 
irrespective of ;their status, e~rnings or property is going : to. be critica.lly ·exiUilined wh~ applying it to marriagee. 

· far beyond the necessity and depriving the heirs of the · The popular idea whi!'h is out to . defend a.ll what the 
right of unrestricted enjoyment of the heritage.·. ,Nobody . Sa.strakars have laid down .supports the sapinQa. prohi· . ' · 
Will wish t~t a, pensioner, father or widowed mother who bition on 'the ground uf ~orality by aSSllupng tha.t Dlal'~ .. 
has already · g~t tht~ insuriUice money ·of ·her husb~d, riage .J>etween people of the ·same kind O'r. particles of 
should be gi~n maiTitena.nctl out of the meagre property blood will be· a marriage between brother .and sister. 
of the d~cea.sed S\)n, so as ~ ~o -injustice to his wido~ But ,that way, all human beings. are brother~· a.iid sisters . 
and children but if the section is allowed to stand as it is, l!,s being bom of the original one couple, and marriage in, 

· nothing will prevent the well-to-do parents from -Mlcing any ~e will. be between brother_and sister. If the theory 
maintenance. · of persistent existence of common blood pa.rticlee up to 

• - · .tjle seventh degree of relationship is to be taken 118 soJt. 
Olause.6 (a).-Adit "and the wants and shares of the .evident, an assltmption so preposterous iu this scientific 

heirs ·entitled to succeed to the property of the deceased." h dl .. _ d h h hib' · 
This will give a clear idea of the pro. ""Mo.. and its lia. l-.ility· age, one can ar Y un...,rsta.n w Y t e pro · Itlon.. r·• "J " should stop ll.t' an arbitrary rule of sevontli degree and 
~ that in allOwing maintenance to tho dependents, the. should not depend on the actual testing of the blood corpus 
mterest and welfare o:f' the sharers will be properly con· . of the. two persons in~nding to marry. This. rule. of 
sideretl and. protected. · . · exogamy seems to have been adopted, in tl1.e opinion of· 

- {c) Add '.'and hiS present or future means of earning." some, scholars to avoid family jealousies a.nd feuds by 
· This e.ddition will hold out incentive to the depen4a.nt8 discouraging marital relations among people, born in ~e 

' to ea.m · a.s soori' as 'they are able to do .sa> A widowed . same family and, in those primitive days; for the moot 
daughter-in-law, who ·Ms acquired m'liversity. education, part staying together or in the sa.me yillage; rutd there is - • 
should 'nob be given maintenance from the t'l'me she is able no· cogenj; reason, why bhis strict rule of prohibition should 
to earn her livelihood. Otherwill9 the depend&nts will' be continue when the 1rea.son of the rule has ceased. to exist. · 
1dle a.nd the·liabilit;r of maintenance will never diJ:n'inisll., The Blnd\ll!, in the present !\tate of the society, can~ 



to be ~IWK>c b!:s nor mON dtl\.'Nlt iu. thcir ~· n~lations 
IJiaa ~'~ all O\'\lr thu wu:kl and OOlouging t<1 oth&r 
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natuml guardi1\U <'ould nuver · havo consented to thia an.d 
thoroforo in o~ to avoid the wry di.fficult situation tlie 
-minor may lind horRdf in and to put 11 check on aU thoso who · 
ma.rTV ntinor gu·lq in ~pito of the consent oftheir guardians 
and tho.~e who pro~ure such marriagos, tho right •·f optio~ 
at puberty should he given to tho minor bride. . _ 

' . l profur the new clausus 3, 4, 5 to tho· qld clause 3, 4, 5 
iu the Ml\l'riage Bill. · 

No conunQnts to offer on clauses 6-22 inclusive. 

Clui;.se 23 (2).-Ada'" h11r or his continued absence fm- a 
oon..<ddera.ble poriod" after by reason. Some such saf&
guard is necessa.ry, otherwise othor relatives will be' 
encoura.ged to take adnmtage of tho temporary absence 
of the guardian in marriage and marry the minor and 
ca..«<O a.re not wanting when widowed mother of a minor 
.bride is sent away under some pretext and her minor -
daughter is given away in llliUTia.ge by her uncles in 11 

wa" never to oo ·approved of by the mother. 
Clall8fl 24.-Drop " and the provisions of the Indi&n 

Penal Code, section 494-95 " for these provisiona will 
automatica.lly apply not beca.use the· Hindu Coqe invites 
thPir application .but boca.use the marriage is declared 
wid.. "' · 

- ~;..-- ~ ruk of rrohihlt.e-l d~'l\)t\S of relationship in 
~~~oro more or lt'ISS b&."'ld on tho $0<'1:~1 secnrit.y, 
&.mil> b,~npi;~o.-,;;s :wd the ntlt-.s of dO<"-'Il<'Y m\Ult>d in ordor 
w ~re 't~ In tht>:lG 1'6$Jl0Ch:l. the Hindu L'l.W should 
bet D'k-..'!t'l"!li;i,'\1 :md tht' Ooouuitt<lt' l'llts its lin:\1. seal on 
the ·~hilit~· ,'1{ a Jll$t cll:\U~, the soci:U COilS<'i~nce 
-.v am·pt tOO dt'C'i>ion o~ a point which hM c:ea.."t>d t<1 
ht•re an>'ttop{'l"'il<l roa.<on iu fuoo of t.:::.e $ciontific in\'ll$ti
ptillos.: It is to the labo= and bold pronounC61llont 
of tiM- scholals of Dh&ma...'lb~tra tha.t the f'.vtra., Pra.va.r 
bw bEen 11~ptEd by the society 8,;; boing of no signifi• 
c::t.D<'II; in~ sa.t~~.e 'll1!.y.this sapjnda ~tionsb.ip requires 
to .be eDIIlined critically. ".b1 aetna! practice" as 
rem1lodred b• Principal Gha.rpure (Hindu Law, Appen<lli 
C. ~ 5:!7) " tho nwnber of degrees considered a.s proliibi
til"tt ii Ill($ five and Slll'ell but onlv th:roo and five on the 
mother's and flnher's side l'El§peCtiwly which ooincides ·with 
~ ru:kls laid do\lt'II by Paithina.si and not accepted by 
rljnane:.-nr ; $is may show that one need not go the whore 
lt;zu:-..h of what the ll.itakshara has laid down. · The ex.cep
tioii of tJm..e ~ reoognized under the Bengal School 
(il, C.U: Ul=46;C.W.N. 20) shows that the 'original 

· role was DOt taken too literally nor as an a&olute one. . pil(lpier II. 
"In th& early .ages" as Ma.yne put it (Hindu Law, page ClawJe 26.-The whole elau:;e requireA to be reeast. 
ISS} "tW: ~biti~ &gain;:,-t ~~aes . within the. In a chapter for la.:~-ing down provi<iolls regarding " tho 
gotnr. ~- 1rithin rert&i:R deg=-s of kinship ~ch ~re no~ duties of husband and wife " I should h&ve ~xpect.eti 11 

_so familiar •• Tern probably not finnly e;;t.ablished, and ~- 1 positive provision d<lelm'ing the duti., of husba.nd and wife 
~-people m !he early ages rould do without these prohi- · rather than husband'~ dui\· to maill\4:n hi9 wife as stated 
~ there JS no reason why the modemer:- can:n~t do in the 26th clause. I shouid be permittud to put down the 
~ tbem. .IIllV!&em and &:mth~ India llll:'mages kind of provision. I should like to have:. . '• 
-~ the prohibited degrees are recognized by virtue of 26. The husband or the wifo ahs.ll have the right to 
eu&om ~ . nobody _would suggest tha.t- these people the society of the other party and a right to demand 
ha.oe deta::iorated pbJS!ca.lly _or mentally and the a.bsenoo fulfilment of t.be conjugal right. • 
a!'~ ~qn.ble ~oration amo~ such people A wife ill bound to stay with her husband f'.nd ill .entitled 
gt~ dil:eci ~to~ cla.iJn of the rule a.s belllg ba....OO on the to 'be maintained by her husband, and will be allowed 
~: of eugeniei!!' ~- ~. ~vernment, after separate maintena.noo and residonoo from him under the 
I!Xll.ll'lmmg the expert optnJons of SCientists, doctor:> :md £ ll urintr circumsta.nces . then-(a) and other sub.-!)la.uSet;, 
scbalars ha.>e finaJly aeoopted the rule ()f prohibited ~ 0 

··"'""" ' . . , , · 
degrees of relationship which does not ta.lly with the •. Clause 2~ (a).-Drop "not oontmcted from ~or. Even ~ 
sapinda rule. The :&rod& Hindu Cod!! la.ys down that supposing the husba.nd has oontracted the disease from 
penlOilS :rela.t.ed to a.ll ancestors a&id descendants and their his wife, -the 'wife should not be pena.lised for that and oo 
..-.idQwsor husbandsmul desrenda.n:t.o/b.p to three degrees or subjected to physical servitude which ma.y banish all 
llllOOStars 1ritbin the three degrees and their widows and . hope ?f cure.. Doctors. wiJ! be be~~r judges of the W!sdom __ 
husbands is a. rela.tioD$hip within which a. valid ma.rria.ge . of this proVISO, and medica.! oplillon should prevail. 1 It 
ea;ono&; be contracted. Ancestors mean the ancestors on· appea.rs that if she is segregated. by being made to live 
the mother's side as well a.s on the futher's side and descen- sepa.ra.tely, she has at lea.st the hope of a cure. Many , 
dants ~ IIIOil ·and da.ugllter born 'in the line ; and )pat~me ~ases are more inherited ;than acquired 
I think that this role is a. uood oompromise between om· especially: m the case.~ of women and this aspect .takes , 
spinda tbeorv.and the -w~'s prohibited degrees. sway. the idea, if any, of punishing the woman for having ' 

Clmue l_:EzplanatiOJI. (ii).-Drop .it. . Dlegitima.te made her husband suffer from the disBil!le which she ma.y 
Chiklreu are not given any sta.tus equal with the legitinlate have inherited rather than acquired. · , • . · 

-ehi1dren and ~ is no justjfica.tiou for creating now Clause 26 (b).-Drop it ; put fustea.d " if he ill guilty· 
dimbilliieo conirolling their marital rela.tioill!. Dlegiti- 'of a.dultery " in thef!O da.ys of -a.dve;nced moral notions, 
ma.te ehildren a.re ta.ken a<~ not born out of a valid marriage the rule adapted in 13, All. 125, 164, to Sa.y the~ loa.st, is 
and ~.fore the theory of sameness of blood part!clce absurd. (b) as it sta.nds gives the husband a passport to be 
11boold not be ma.de applica.ble to tht~m. ' debauoherous so long as he does not bring his mistress 

Cla1ue 3 (b)..-Drop this. In da.U!!e '3, I expect only to stay in the house.· The principle lllid down in 34, Cal, 
~condition.~ _the a.b'l<m~ of 'llirich will never ~ring into .971, 1, Bom,., llj4, was good in old times but will appear 
eXi51ienoo aDytbmg ea.lled:' by the ll8.lll6 of mamage, and absurd now. _ ' . · ~ 
fur l!llch dt:fects ~h deprive' the marriage even the Olatu~e 26 (J)..-Drop it, in ina-rriage laws one· hardly 
name and the mamage should not be declared void .. If a comes across such a sweeping clause. Besides' injustice 
spouse is li,;ing the D.Jarria.ge will be no marriage at all and would result because of the differing ideas about justifiable 
it. ill not nooessary to g~ meh m.a.rria.ge_ aunulled. Idiocy cause, for even ~ verJ ~ard ca.s'e !flaY no,t be re,;:arded. as a 
and ~'Y ~y ~ m ~ 29 _which ma.y ma~e .t~ justifiable cause.. For ms~n~, ij' the husban_d is ~~toted 
m.ama.ge voidable at the optwn of either party but if 1t 111 to drink or has smce mamage become a lunatic or IB m the. 
IXA; Mt ~ the relatwnshlp acquires all the sta.tm. of a· . habit of committing unmitural offences or has become a 
valithna.n~e. . . , . recluse, the wife. should hav? the liberty. to st(loY. separa~ 

By reta.lllllll;l CZ,) hardship 'lrill retmlt m depnvmg the and demand mamtenance etthor from him or out of his · 
cllildren of mch ~e from inheritance ; for it will estate. I should like to add - . · . . . 
be JU~ argued that beca.use. of the _lunacy there (f) If he is a.ddicted to the .use of intoxicants for m.oro 
1I'M an abf.olute ?~le to a valid ma~ge and the than three years and thereby is unable to fulfil the manta! 
th.ildren are jlli,gitnnate therefor~- obligation. . , · . . . . 

C'/afJAe. 5.--.M& " providOO the bride on coming of age (g) 'The parties haye ceased to cohab1t as husband 
hM raiifi-..d the mania.ge." If the, ma.rria.ge celebrat<Jd and wife for more .tllan three yeal'l! on account I# incompa· 
,..~obtaining the ·coUi!ell~ at: th11 minor bride's guardian tibility of temperam~nt. • . . . . · 
;. to be validated. a. thing m itMlf highly objectionable, . (k) If he has b~como a lunat1c after mamage and no 
thea mrely the minor bride at le3l!t should have after hope of recovery exJBts after three years have ;passed. 
a.ttainin~ majority, the option of trooting it as invalid lf "he· (i) If he ill in :the habit of committing unna~ural 
fw-liJ ihllt her jntt~ had not OOI!n mfficiently looked offences. . ' , 

1 
. , 

~ ea.o.e ~y fall short of actual qaud or force I ~xpeeted that the Committee would draw a compre· 
.r:t~~-,~ the milll11"8 inttn-\lf:lli may have been sacrificed heusive law'regardlng the judicialsoparation eveJ f~r the 
Jl( •• ~. 1.. 111 wlwn &.he u m&JTW<l to an old man and her benefit of those unfortunate hW!bands ;who woula msh to «<mp,.., • ., ' ' ~ •, 
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got rid of the oompa.ny of ~e wife under simila.r circum. Clause 30 (a).-S'Ub.!titule "three yea.r~" instead o{ 
st.ances.. Suppose a. wife 18 suffering from loathsome seveq .years. Medical opini9n states that insanity if not 
di~eilse, has embraced ltnother religion, is guilty of cruelty cured within a period of three.years is virtually incurable. 
ln tho son~e that she is harMsing her husband, or has since and tho o~her party should not be compelled to wait 
become 11 lunatic. She will insist on her staying under unnecessarily for a longer period, i.e., seven years when the 

-the same 100f no matter how much di!iliked by the.husband inijanity has already settled down as a pern18nent fa.etor. 
and he has tio romedy under law. A good man inay no~ If strict monogamy is to be enforced, the way out of 
like to take roootuse to the ordinary method. of physically. llllhappy. wedlock should be provided for immediately the 
throwing his wife oil the street and beating her if she tries aggrieved party wishes to take advantage. 
to lmter, so much in' practice .\n Hindu socioty, and' cannot (b) Drop "Not contracted from the petitioner."· 

· legall.ll prohibit his wife from entering into his house. A Even if tho petitioner may hav<5 been the- cause, none the. 
husband; if he drives his wife forcibly or if he. beats her, .less the abhommce and the danger of aggravation of the
will make hhnse!I liable ·to punishment. Therefore 1 already incurable disease is unmitigated. 
think the marriage law ,Bhould contain just provisions to . (c) Put " thre8' years" instead oheven years. Indian 
safeguard the interest and pm:sonal cotnfort of the parties, DiV'Orce Act makes the desertion for two years actionable 
and the absence of provision for judicialsepara~ion ofwhich (section 10), seven years is too !mig a period. to wait for the 
the husb>lnd can take advantage is a serious defect requu·ing. return of the spouse who hM abandoned the petitioner "for 
immediate. correction. 1 more than two years. 

(e) Drop, every word ~t,fter diseMt~. It is monstrous· 
that' the petitioner should be "Compelled to submit to daily 

. Gha.p~ I I 1-NuUity and Di88ol1ttW7: of Marriage; contracting the venereal qiseMt~ for a period of seven :years; 
. Clause 29.-Drop " celebrated after the commencement In the opinion of medical men immediate segregation is 

-of this CoM:". The defects such M lunacy, impotency, desirable for a oomple~cure and if :the disea.se is"allowed 
prohibited degreos, makes the marriage void, and I see no to prosper for seven years it will be uncurable," , . . . 
raMon why this. enabling provision should, bo only availed (/) PttJ, '' is guilty of adul~ " after both hushand 
itself of by .people who marry after the commencement ·and wife. Adultery is a serious crime robbing the ma.rriage 

• _-of the· Code. - Luna.cy and impotency according to· the institUtion of all the sanctity and, in fairness, -people sh9uld 
.opinion of t.hq )nte S. Srinivaso. AJ!ang~r (Mayne page have the right to get rid of the spouse·guilty of adultery. 
151) are defe'*s that make the mamage mvnlld and thus That a. husband should have kPpt a concubine or that a '1\'ife. 
his opinion is supp.orted by texts and case law. Section 38 should have been a concubill(!.}~ too low ali estimate, of the 
I.A. 122, 38 Cal. 700, 1942 A.L.J. 197 for lunacy and 48 moral values in married life. Even -those castes from whom 
C.W.N. 689 for impotency. Does the CommitteE~ want to concubines and prostitutes ai:e regula.rly recrui'te~ will look 
turn a deaf ear to nU those ha.rd C81les and refuse them the npon this clause M one embodying bad morals not to speak: 
remedy simply for .the reason that ·the marriages were of the very viol.ent l'Caction which this 'clause will evoke 
performed before the Code came into force .. The clause from the advanced section _of the population .for· whom 
will be liable to )Je looked upon as reactionary or at leMt · primarily the relief of divorce is being .ena<ltfd. · 
showing wel!kness in ·not facing J;he actualities boldly. Add (g) has become a recluse, or 
. Gwuse 29. (vi).-Add if either party was suffering from a Cases of this are abundantly to be found among th~ 
loathl!(>me wseMe or leprosy a.t the time of marriage and Jains who Oll-Courage renunciation of the world and preach 
the fact ;was kept concealed; · that entering into thll h9ly order is the highest goo.!. This 

. Add (vii) either, party WM totally deaf, ·dumb, blin~ may include C81l. es of becmning a SJI,nyMi, or renouncing the 
· ()r COnVerted to another religion j , •, I 

'
.: , (viii) if the wife at the time of marriage WM pregnant world for a!ly reason. This ground ill mentioned in Smriti. --

h th h b d · (k) :QMdiaappearedforseven-years.,. :. 
from somebody other tan. e us an ; · · Undertheindian.EvidenceAct,sectionlOS,ifaperson 

(ix) the marriage wu.s brought abottt,by force or fraud; is not heard of for more than seven yea.rs he is presumed to 
Grounds from (vi)-(ix) are ·very valid ones and should. be dead, ana in fairness the other party should be' allowed 

be included. · · . to <>btain div()rce instead of taking the risk of second ' 
Giauee 29 (4).-I should suggest ot " when a marriage m~trriage a)ld possible p:rosecution under section 494 of the 

is annulled on the ground of'lun~c:r, impotency, idioo~ .or Indian Penal Code.· . . · 
physical defect or ~seMe or p.roh1b1ted degre~ ~f relat1on- (i) Ra.s b'een guilty of crrielty 'Which 'has ca_Used or 
:ship," chil<h;en, etc. ~dottnderstandt.he~bsur~tyofdea,!a· ·is likely to ca.use danger to life, limb or bodily or mental 
ring the child o~ an Impotent father a~ ~1s leg1t11nate. child; health or likely to give rise to a'reas9nable apprehension 
.and the absur~ty _ o~ ~onferr~~ leg1t1macy on chil<hen · of such danger.: . . · • •. • 

. born out ofmarrutge w1t~n p~o~1b1ted degrees. But I want I wonder, why cruelty should not have been includf)d, 
to era.dicate this ~vil of _JllegJtlmacy and ~ave these, unt:or- a, ground so common and cogent. ) . , 
tunate ~hi\d:rel\ from a hfe•long degradat!OD: an~ pr!Vatio_n · (j) If the husband hM 'become impotent permanently. 
fr~m the. l'ight.~ of inheritance. Whe!l. illegJti.nfllcy IS (k) If the husbl!-nd is in the· habi1t of committing 

· -disappearing aU over the world und~r Qlv.il laws mor~ or unnatural offences. ,- . 
lese inspired by the' Russian Law, it mil not be very U~Just · (t) If the wife i'lts pre"nant at the time o£._marriage· 
to try to limit ~he . .ovil of illegitimacy only to.those ca:qes by'a person other than the h;_~band. . : 
where t;1e relatiOn between man a.nd woman IS ·anytlung (m) Either party marries .again 'dtUing the existence 

. =but !~gal. I mean t~at illegitimacy sho.uld be limited of first marriage. • ' 
w c,Jhildron bo.rn: o~ mJStresses and. -con?ub,rr:es and sho~ld . · Here marries means goes through a· form· of marriage 
be eomplotcly ebmmated from the fa!lllly c!l'cle and socml . t· f 'ts• validity·, See Parsr Divorce Act a.nd -economy · • , U'l'espec 1v~ .o 1 . , . . _ . 

· · · ·· - ;;• • . . ipterpretation oftpe.word. . . . 
. Cla~e. ~o.-prop ce~ebrated after t~e commencement Olause aL-I object to invoking the provisions of.the· 

.of t~ Code. the obvious reason bemg that unhappy Indian Divorce Act and should suggest that the Committee 
; marnage~ even, though C<1ntr~cted before the Code_ should , might· well draft a neat. Jaw of, Hindu divorce to avoid 
have som,~ ~'emedy. In old Rmdu Law divorce was allowed conflict of interpretation and decision. The Hindu Divorce 
~t least - m case t~e husband was lo.st, dead, ~egraded, Act ·can never be regarded a.s a part of the general law of 
llllpoten:. o~ s~nyas1. apd . th0 concesston. ~as mth<!rawn di d th £ fit to be treated M au-ch. I -iiv1r for no JUstifiable ro<1Son,.; and the proV18ton for divorce · vorce an ~ 0~· -
should always hold 'claim to the revival of the ancient belo)V $ome of tl:ie pomts. . . 
rule.· Besides, the changing circumstances in which. the _It should not be compulso'ry to add adulterer as co
Hindu societ~' placed to-day qave affected the married , :.:espo~dent .. It will only break another h(\me and encourage 

·. wife in so far as new expec~ations have grown for worldly public scandal. My e~:perience has. been• that a CO·adu).· 
. happiness a.nd the ~onsolation of sec1,U'ing bliss in the other terer is never jo.\ned and a;<iul~ry ~th u'!lkn::n lbrson hs 

world in exchange for all miseries and privations _in this alleged to avoid embarrassmg wtuation eS!lt;<l\ Y win elnn tdie 
\ life which, was available to ~he former generation has adultery is committed among near relatives. " 

-completely disappeared, and ~nhappy people are prepared nobody thinks of suing for damages fo! adultery and the ' 
• to pay any price for securing releMe.from the unfor~unate .practice of joining the cd-respondent m ~r~e~, to. ~nable 

.wedlock., The existing matrimonio.l miseries should have him to plead innocence and get out _of the ClVII .,..abili~y for 
remedy and relie~ by way, of divorce. . , dam(lges need not be fol~owed (section ll). . 



The pro.~ of pt.s;.~ug (1) prelimina.ry and (2) final country ~d regardod as valid by tho oourts or i , , 
~ (li1!rtioo lt) ill ulUOOlUling 'lfh•m the petitionor is If the institution of adoption is to be continued and 1 a.". 
NDllj! fordi..~tion of marriage fur reMOns 1fhich eannot no reason why it should not be continued, the 'more 8~ 
be remom Ol" eondooed. fur i~.t.-t&no&, imporency, inS&nity' Vllnient furms of such adoption should be retained. u:n· 
~ton~ and this-is a great d.reot irlllie Indian this form an only son ca.n be adopted and he takes t~ -
Divon.'<ll Ac&- The pro'l'i'lion of preliminary and ~ual credit of continning both the fllmilies and combining , 
cl.e«ee shooJd be limited to m..<oeS of cru.elt.y, desertion, · himself the ownershlp of properties bolongidk to t Ill 
adtili«y, t.ba~ is, ontf for those ellal'IS where people ~n families •. The Inte:>~to- Succession Bill hM reoogna:~ 
toodooe the pa..-t; sins and agree to stay ~~ht>.r. F_inal the form m the defimtion ohon: · 
Qe.cree only prolongs the matter, delays another marrt~- OmUSII 5 (i) alld (ii).-I am totally against allowing to 
w is IDO$I'.Iy futile a.s a mea.."11re of recondliation. · minors the right to adopt. They are duped in aoting 0 stmo. :2-!.-Thi;l is uilmeaning if applied to Hindu their judgment &s they are not capable of forming ann 
'I!Ocietv ~ the new Code. 'A wnman hM every ril!ht By adoption a tJerson creates immediate interest in l 
lio cfu.pose of her self-acquisitions wthont her being . coparcenary an.!i contingent illtel'lll!t in the intestac; 
0003idered as 1Ul1Il8l'ried. . .. , • • in favour of the adopted son and like all oontmota .the0: 

The prorision regarding . the _iilimony reqltires to. oo o~h~ .to be ~mpeteucy in order to "'ive the adoption 
.redrafhld. A wife who obtains dirorce from her husband validity. It IS absurd to allow adoptiOn by a boy of 
for n? fault of hers should be eJ?-f\tled a.s. ofright ~ claim fourteen years to sta~d as has been done in 4:! Bom. 
alimonv from her husband dunng het lifu so long liS she L.R. 2Sl and the earlier ca.ses. 
does nOt marry·&.,"llin: Nothing ,;hould be left; to the dis- ExplaMlion.-.Add "wife who· has passed the llinit of 
~ll of the COurt a.s laid don in seetion 37 of th~ Indian bearing a child." Bocauso adopti~n gives equal righta ~ 
Dmlrce Act.. • ' the adopted son with those of the ·natural son, the mother 

A Sll~ti:nl provision is necessary instead of the of such prospective natural son should ha.ve the right to 
ho>Jp of the section 57 of the Indian Divorce Act allowing object to any hasty adoption by her husband. I should 
se.:'OOd mazriage by pen;ons who have obtained a decree for· so fur go to make the co~nt of the wife, ·Who is staying 
nullity of m&!Tia,ae or a decree for the dk.~lutiou..- · wita her husband and has not obtained judicial separation 

C'.a~~&~e 32.-Re-dra.fl; this clause a.s follows :- • essential for a valid adoption, for her right of inheritsnO: 
Nothingoontainedinthischapterbedeemedtoa.l'feet- is affected by adoption; .• . 
· (a) Any right conferred by any special enactment · Clau.se 12.-Drop proviso to clause (3). .After the death 

or · of tbe father, if the mother thinks that the ·condition 
{b) any right ~ by cnstom in addition to of the boy will improve or feelS impressed by other colllli

t.be prorisioJls in the chspta-. for obta.inillg dissolution of derations I think father's prohibition in the then existing 
a ~tallll!ll!iage, • . · circumstances should not be allowed to prevail in face of 
should ~ so drafted &s to give the aggrieved parties better and completely changed circumstances in such a. 
a statutory right fur cfusolution in addition to the, way that the father would have rcadilv .consented if he 
eustol!laty diroree, and relie~'t.heru from the. tyranny or were livi,pg. • 

• ca.sm ~tioos. The c:astoma.ry divorces a.re mare or - · Cmu.se 14.-.dddliv) nn orphan of o•er eighteen yean. 
less pm:clla.."l'd'. and have come to be severely criticized and willing. . - • · , 

, ~ Bo!ll. 538 ; 19_ Hom. L.R. 156) and hav~ been held · That the orphan brought up in a family as a natural son, 
nlid (2 Bom.. 140; -10 Bom.. H.C. 381) and it should be ca.unot be adopted is a. great injustice to the boy and great 
made e1eu thM the sta.tu:tory divorce is in addition to the • disappoint111ent to all concerned. ·The adoption of orphan 
eu.st.omary one and the aggrieved PartY can obtain it as can be supported on the theory of Swayam Datta (self 
of ~t ~m.,a. Court of ·Law. The clause as it stands · given). · . · 
may in'Vite. an argument· that the cnstoma.ry divorces· Clau.se 22.-Drop " his predeceased wife" etc. 
are Witouehedandt~. castes,w~o have it are taken out and put instead "his wife tiUbsequently married or fu. 

- of the pale of the provlSIOilSof thia Code. hell absence his predeceased wife shall be deemed to be 

P.q:.rV-Mmoxrry AlfD GUABDWi~. 
• CletiM! 4.-Atld "except on the proof of possibilitv 
of ht:nn to nrlnor's intel:'e.'t ~tely or ultimately}• 

The karta of the family hM very wide powers and can 
create debts and effect transfurs. for thlngs spacionsly 
~~·"family necessity"· and nltima.tely the· minor's 
mterest l!llliers. An uncle or the karta. of the. joint family 
·am~ huge~ of money for tlie-~expenses 
of his daughters, can ~ valid debts and etrect 
b~t:ansferswhich.mayiJ:!. the end wipe otr the whole 
J1lJIIOr s m~, and ~ of. putting a check on this 
~ of atra.irs the clause gwes him a blsnk cheque. I 
wish tbe Court should have the power to examine the 
transactions and guard the minor's interel!t. · . . . 

Clmue ~--;.Add after father " or mother" and drop the 
~ within the bracket. '.l,'he reason is ohviotu! the 
mother is the next nitnral guardian and now regarW as 
fully ~nt to deal with her property ; she should have 
the right to nominare the guardian of her minor children 

'Ihe. clause wit~ bracket s!I?Jild be dropped. The 
.~ ahOu1d J:te lpl'eJ?- the credit of having known the 
Jelat!OiliJ between his mmor cqildren and his brothers and 
consins and form oorrect estimation about the way th 
1li1l deal with minor's person and his pr"P8rty wheth! 
~or tmdivided, and if he or she feels, that the minor'& 

• il:lf:.erM will be better sa.f'eguarded by appointing · anoth 
gu.a:rdian of the woperty_ I think I)one el&l, not even th:· 
~ should have any right to upset the arrangement 80 Jtllll and good. _ . . . 

Cla•JM. 8 (2).-Drop. :V...other's statutory ri~t to lie th 
guardian fmiJill()iately after the father should be respected 
~ .00 is found to bc nnfit to e&fegua.rd the interests 
or the minor. 

PAB'l VI-AnOPTIO:!J .. 
Cimue J.-1 am for retaining the Dway&mliflhayan& 

"Jirnl or adoption .till prevalsnt ~. 80DI8 parts of the 

.. ' . 

the stepmother." . . 
This cla.ttse only helps to bring in the relations ro& 

mother's side in the scheme of inh~tanee and I shOuld 
prefer .to treat his subsequeut wife a.8 the mother of the 
adopted son rather to the predeceased one, whose fae&
he hM never seen and whose relative she has never met. · 

Clau.se 28.-.Atlti (ix) the names of ·the relatives who-
would be his heire. -

This wjll give, the -order firuility. Decree of validity 
of adoption is not a judgment in rem and will be liable to be 
set a.'lide. It is not binding on the person not a pa.tiy to the 
proceeding who inh!J!its the property and in order to rernove · 
that danger and difficulty near relatives should also b~ 
heard. · , · 

8. The Bombay B'ar Association. ·. 
We·a.re glad to note that the' Hindu La.w ()lmmittee 

have prepared a eomprehensive Code of Hindu L&w, 
...thlll! avoidin~ !'he evils of piecemeal legislation on th~ 
subJect.and gmng the public so far as they.could & com·. 
plete Picture of the_ Olnunittee's proposals but we sugge;rt< .. 
that branches. of Hindu La.w ot'her 'than those included .iJI 
the 

1 
prop~ Code should also be codified. We ·have· 

the foll~wmg oommentH to make on the provisions of the' 
draft Hmdu Code. · • -

Pa;t, I, claUite 5 (e)-Full blood and Judf blood.-Tb 
definit.1on of ha)i.blood excludes "uterine'" • brothers, 
and sistera. E.xclWJion seems to be deliberate and not 
thro~h ~re inadvertonce, for " uterine " relations a.r~ 

.mentioned m J!art IV, Chapter I, cll(use 1. El[Jllaua.tio~ (l) 
and also. see note thereto. Under the ~isting llind•l 
La.w utenne brothers (except the illegitimate ol!lllj who do 
not ~ not come into the picture at all and there 
wCodea.s 110 for makipg any provi~ion for them in· th~t 

· But by allow:ing divorce in case of Hindu marria.ges. 
the poei~io~ of uterine relations will have to be oo~ider~ 
a!ld theu nghtd to inheritance to at least their mothetB 
(If not ~ that of other uterine relations) property prop,erlY 
aecerto.ined and defined, · · 
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Parl II, cla~~ 1 (i)-Saving 1M to agricultural lands.- · 
!M. css tUJd until the Central Leuislature acquires the renunciation in que$1iion is one to which this clause applies 

1 
.,. or not. . • . 

: necsssnry powers to \'gislate for. agricultural lahda. by . Pari.· 11, .clause. ~4 (a) and (b'. 11 ~~-r a-" --"-
0
,, 

obWnillg the l'equisite amendment ·of 'bhe Government ,..,.....,,""" '"" """"" ~ 
of India. Act, 1935, there'will not be uniformity in the La.w 8'1.1CCe!8'rm ~~ .stnrJ!w.na.-We are not in favour of' 
of succession to agricultural and non-agricultural proper- ma~ng 11· ~m?tlOn between stridhana acquired by a 
tiss. We,bave, therefore, to repeat our suggestion made wom~n by inhentance from her husband and stridbe.na· 
on two previous occasions, and say that 'would 9e the only acqmred by her otherwise, nor in favour of different modes 
;~ffective course to secure unifo:cniity of legislation in the' of s~ccession to stridhana :of these two different types as 

b 1 f Indi . proVlded by_ sub-clauses (a) and (b). We are of opinion 
w o e o. a. • . that one unifonn ':'lode of. successi?n to stridbana of all 

,Part II, clawe 2 .(b)-" Heritable .property " . .:..The ~~ .s~ould ~e .la1d down .. Again, we ·see no reason or 
11bjetlt of the authors of the Code is tl)•abolish the ll.cqui. JUStice iJ?. depl';IVIlll? the husb11.11d i::l~ the_ same rights in the 
sition of rights by survivorship and by birth in ancestral property of ~ wife, .as she has m lils: We, therefore,· 
property. Even bearing this iii niind, wo are constrained sugges~ that m ~espect, of succession te stridha.na the. 
to observe that the definition ,of heritable property wollld • husband and children Should be simultaneous heirs · 
DOt be exhaustive during, what we ~ay term, the tranai· . In our opinion tht! order of succession to alLstridhaua should 
tiona! period, in cases where persons have acquired rights be as follows :-'- . . , 
.before the Code comes into operation .. We would, in. (1) Husband, so~ and daughter, . 
this connection, invite attention to the opinion 1!-XPressed . (2) Son's son, son's daughter, daughter's. J!on and 
by us regarding Part ill-A of the Code. In the light of , daughter's dau~ter. . . , . · ' 
the opinion .expresRed by us there we suggest certain • (3) Father and mother. 
~ditions whioh will have to be made in the definition as · (4} HU!lband's h~irs, etc., as in sub-clause (b) (6). 
given in the Codo to cover cilses that would arise in the (5) Mother's heirs, e.tc., is in sub-clause (b}i7). 
transitional period however short it may be. (The authors· (6) Father's heirs, etc., as in ~ub-clause (b} (8}. . 
themselves have made provisions in other clauses of the' Part II, cla'Uile 14 (c) (i) and (ii).-Now that the ·female 

.CO,!le which tLre meant for the transitional period only.) is given a .right;Of inheritance and can inherit both a.a 
See, e.g. -(to c~te only a. few.) Part IT, clause 2 (c), Part IT, , a ?anghter .and a wife, we- see .no reason why as . a. 
ela.use 3 proVlso, Part IT, clause 7 (b) .. We would suggest stndhana. he1r, she should get tWice as much as a son. 
that the following proviso be added to clause (2) (b) :- - Strictly speaking, as we had O)l previous occasions suggested 

" Provided tiiat in es.ses governed by the Mitaksharo._ she should geii half the share of 0; male. Even if that 
{including ?liB.~&) Law, at the time when t~ Code .~tri~tly l?gica~ positio~ is not accepted, there can be no 
-comes into operat1on·....; , · · justification for a.llowmg to tho son half of what a daughter 

(i} Where a person is a. mem'ber of a joint and · gets. Our suggestion therefore is that .son. and daughter 
undivided family owning joint fanill.Y property and{ or . ' (along 'IV.ith the husband) should take one share each: 
• . (ii) where sons, son's sons, and son's son's sons The same remarks hold good as regards sub-clause (c) (ii). 

have aaquired an interest by birth in the an~tra.l property ·Part III·.A.-;-I·-~Y the two clauses for;rnulated by 
~Apratiba.ndha Daya). tho. authors m thJ,S part, they have attempted to 

It (heritable property) means and . includes ··the share abolish .the '.Mitakshara. joint family and the prinCipleS of 
whi<:)l a person would have got if the joint family property survivorship and . accrual of x;ight by birth obtaining 
.or ancestra:l. propert:Y were partitioned, on. t~e co~g· ~e~~,; .and .therob;r brin~g "the law in the'Mita.ka.ha.ra. · 
into operation of th1s Code or at such detormmate time Junsdictiona mto Ulllllon Wlth Da.yabhag La.w." , 
as may be fixed .by the Code or by any notification issued We are not 9uite ~ ~hat ~his uniformity_ is not 
thereunder." . . , • , • -~ecured a~ t_oo h1gh.a pnce, mvolvmg.as it does, especially 

Part Ii, claiiSe 5, class I (1)-.. SiJnulta'MIJU8 heirs."- m. small l01~t. famil! estates, excessive ·fragmentation, a 
We object to the exclusion of the widowed · daughter·. , result to be Vlewed Wlth no small a~~nnt of concern; 
in-law and her daughters from the clal!S of simultaneous But eve~ assuming the lau~ability of tlj.\1 obJect; we 
heirs. The principle· of representation has long been doubt ve:Y'muoh whe~er the authors have successfully 
recognized jn Hindu La.w. · It should be provided that a achillved lt by the proVISlons they have made. . 
share which ai predeceased son or a pr!l(ieceased son of The authors speak of " any interest in joint family 
.o. predeoessed _son would have taket_~ if a~ve when the J~r~pe~y..-.... • ·.• · ..•• posse~sed by a male Hindu". Now 

. ~uccessi.on op~us should- go to his he1rs as 1f he had died 1t lS. tri~ learnmg ~hat. tho mtereat of a member of a. joint . 
. mteatato in respect thereof. family 18 a fluc~ting mterest and that qnly at a partition· 
. Part II, o'lawe . .5, elass I (3) ~nd (4)-Prefere~ of he beco':'l?8 e;'J-tltle~ to a definite. sh~ therein. The~ is 
mother over fafher.~No es.se .is ·.made out for preferring no pr~~lOn m ~he <?xte whereby the m~rest of a member . 
mother to fathet;. We suggest that the· mother and' the . of .a JOI,Ut family 18 separately ascertamed. We would 
father should be put together in one entry, inheriting · therefore sug~esji t~all the ~de should provide. that at • 
together. ·The same applies to mothers and fathers higher some determmate tm~e a .notional partition should take . 
·up in the il.nce.~tralline. . • ' . ' , . place. . · . , · . - . 

· Pait II, ct'a'Uile 7 (b).-In adopting what, the authors Part III._A-I!""':.M~intenance.-;-The aut~ors of t~e 
~all "the simplest rnle" they have evident).y overlooked Code have. de!lt _Wltb, ~h~. s_nbJeot -of mamtenance m, 
the hardships and injustice it is bound to cause· to' the so far. as lt · ~s. from mtestate and testamentaey 
undivided · sons. During the transitional period, . the s~oce~ston. Thlls mamtenanct) pot so· arising is· not dealt 

· .share of the undivided sons would be liable to be subject . 'Wl~h, and for that~ ~veto look to the otdHinau La.w. 
to pious obligations of the sons to pay ·their fathers' ~_nd~rs th? pOsltton anomalous. ·Take for example, 
deiits, ~ .i\-WO to be diminished by subsequent births. 'the o~se 0~ a. Wldo;ved ~aughter.in-la'!. If t~e ,fathlll'-in· 
The diVided sons would be immune from both these _lia- law ?f~s. h!s es~ate 18 subJ_ect to' hel:..SllMI!l for maintenance, 
bilities, but on the oontrB,ry ·would in some oases benefit · ·bu~ if ~e 18 alive ·th~re lS n~ legal obligation on him to · 

· · more by their earlier separation, e.g., a. jpint family con. J,lla.m~am. he!~ Similarly Wldowed daughter and un. · 
·sisting of a. fathe~; !IJ\d \hr!lo sons owns Rs. 40,000; one of married ~~tllllll.te daugh~r ~ lopk to their fa.tlier's 
the sons separates and takes away his share of Rs. 10,000.· ;::te af~r hls~tl_t f':[ thell' mamten.ance bnt not to their 

. 'Thll others continue to be joint. .Subsequently, another er 80 ong a elSa ':~'· . - • · 
.~on is hom. At the father's death, each of the undivided · In. th~ ~ase . of. a wi~e, · hel' right to maintenance is· 
sons would get Ra: 7 ,5~ plus Rs. 1,875,i.e., Rs. 9;37/i while • ?nfY mdireot}y mdicate~ m !'~rt IV, Chapter IT, clause 26, 
the divided son would get in all Rs .. lO,OOO plus Rll. 1,875; m the foll6wmg words proVIded that she'shall be entitled· 
a res\llt which Jl!lems to .be moat· inequitable. . . to live separately w;i.thout forfeiting' the claim to main-

Pa!'t II, clawe 10-Heirs.who are not related.-If there tonatioe from her hu3ban,d in certain defu).ed oases." 
:twe · no cognates entitled to succeed, we do not see why We have thei:efore to suggest as we 'nave suggested. 
the property should not escheat to the Crown. in respect of agricultural ·lauds th~t the Central Legi$la.turo 

PaJI II, .c!iituse n....:." Rules for hermi~. "-ItJs suggested should acquire the necessary power by requisite ·amendment 
that a proviso to the following effect be a.dded. to olai!Se 11, of the Government of India Act, ~935, &Qd should then 
viz., .. " Provided ,that such renunciation is eviden~4· py o. fully deal with the topic of maintenance in &ll its aspects. . 

. writing. iligned by ~im.'' _we feel this addition neoeS!lllol'Y Part 111-A-II, o'la'Uile. _4.-" Or-when 'the shareS() 
t.o . a.vo1d an enqmry by a court of law whether the obtained by a dop_endant is less than what would be.· 

~ 



ltl 

a'IIU\W I\> !lim oc h.-r hy m~y ,,r m.Unlt•naue!:'." \\"(\ 1\l't' Clatt86 !:!.-This is rodundant M ev~ otherwise tb 
at 11 k~ "-'know h.., ... '''n"•h·<1hly in llll~· r&"<' wlmt <"~II b& pl'OVi~iQI\S of tl10 1'1\rt.ition Act of 1893 will apply. · & 

a~i. t.y n~· of m.tinlt'll$~ .•·onld b.- ''"""' tlum a. · Clmt8e !3.-This clau~e does not pertain to tho 'branch 
~ ~ u hi,-. '"' ht•t shan> 111 tht> J>ro}ll'rty ,,f the of intestate suct'llssion 1111d bonco it should be placed und&r 
~- If the P"-'J"-'";1' is $1U<Ill botft tht' ><!mn~ as: Part III-A. · ' 
.-dl as~ quantum of ul<~int.-nanre allt>W<'Ii <II'<' hound · This ~lauso givos to a Hindu woman cortnin rights over' 
ro t.t- ~.._ 'l.1K- proriro to th~ dol11l'(' is al;o dillirult her 8tridhana arqni11Jd by her nftor tho commencomont 
110 rotk>1r. · of this COOo. My Association' thinks that this right 

Pw1f III-...f.-11, da-.~ 5.-"1dow •. sous (iududing should no• be confined to the striqhana. acquired aftor 1 tho ' -"sons and $lOll's son"s sons), daughh>rs (11111\WriOO. or commencoment of thi~ COOo. 
widt.'ml rome u simultanoons heirs aud tnko tl1oir suaro It is not clear whether the conlhrmont of absolute right 
in. t.Mt propN"ty: bow they can also cl~im 11 right of mnin- of di~pOStll is suhjoct to tho usufruct of tho husband of ·a· 
~it is diffii:-ult to nndorst~nd. maniod u-oman or no~. '!'his should bo mado clear. • 

Pet· III-A-Il, do- 5 (x).-" ('.ou,·ubino." We This definition should be simplified and roforenco to tli0c 
-:ld ~ tho addition of tb11 following words at tho rights of a man ()Ver his propert.y may bo dcloted. 
eod "oo• \t1loS open and avowed.,. · , !'art lll·.A, rlau.•e 6 (g).-"'l'ho words "or any other 
·Perri Ir, da.-s 3-6.-Wo ate of opinion that the· source" may bo omitted. If a widow has oLtained a 

altermtiTeS firstly suggo.:.-tOO. should bt- adoptod subj'-'l't. to share from hor father's property the income dorived 
tho follo'lrirut allltllldmt>nt. · thernfrom should bo taken into considomt·ion while alloiVilqJ 

Pm1 Jr.~ dqw~ 3 (~).-In the ~of ch·il m•mia,."l.ls II. her maintenanro. . · 
11lincir .-id<:>w 1lN'd n"t 8ll.'<·nro tho oon<t>nt of her guardian .l'arl Ir, clau8e 1 (b).-lndosoribingprohibitod rolation
[:!!00 cl.i.n.<t~ 7 !4-)]. Wb.y th.:>u should a similar proviso be- ship tho dogroos ofliueal asrondaut or. descendant ro.a"y b6 
Jlt'lt immted in tho ca.oo of sai!ramental marria!ro-S ! A specified . 
..;dow may be dtsirous of having her man-ia!((' performod Clotl$e 5.-:My Association approves tho alternative 
a;; a sacramental marria.go but if h~r guardian withholds • clause 6 in plare of the proposed clause 5. . · 
his ronsent. ~he mo..«t necessarily have roooUI'll8 to civil Clatue 9.-'IJle words "has. resided " should be properly 
'l'lliiU."riage. \'rc therefore su~-i. the addition of tbe described as other-wise it wi)l bo a source of litigation and 
following words at the end, viz., " Provided that no such further this tesidonro should oo continuous. If a person 
OOilSSltshallben-quiredintheea...aofawidow.': · resides in a hotel or lodging house, he should not b6 

Purl IY. do.-· 26 -Tht> heading of· this elausa is doomed to have' resided within the meaning of thi~ clause. 
"'Duties of 'husband and wife." We find that in this Clause 10.-Unrostrioted right of inspection by any man 
ciause only bnsba.nd"s duties aro laid down; we•sugge."t ofthemarriagonoticobookisnotdesirabloasunscrupulous 
dJat the duties of the wife towards her husband should persons might take advantage of it. TIJII Registrar should 
also be definfd. • have discrotion to allow inspection or nol to any applicant. 

P!IJ'I IY, do~~« 30 (a), (~) 011d (e).-W6- think that. ClauBe 13.-A civil Court imposes compensation and 
period of sewn yaa.rs provided in fhese sub-clauses is too not fine. My As~ociation suggosts. that tho .word "com. 
~a -period. We snggt'Sf that it should be three years. pensation" bo substituted for the·word "fine." Tho sa.id 

Pa·-t Ir, rz.,.,;;r :II) (a).-The provision that the other award for compensation should be made executable like 
prty • ;w; bo...,n <".-ntinuouslyundarthoca.ro and treatment' a decree. , . 
-.ronld p:a.:e an ~VSS&rily hea.~ burden on the appli· ClaWJe 19 . ...,.-Certified extracts from the marriage OO):tifi· 
ea.Ill. . oote book should 00 made admisRible in evidence without 
. Pari IV, aa- 30 (d).-Wo would suggest ibat for. further proof, as in the case of certified extract from adop-

fihe &ke of caution th& following provi~ be added to the tion register (vide Part VI, clause 31). · 
abovecla11l!e:-. . . · . "ClaWJe 29.-Clauses (ii) and (iii) should bo omitted on 

"j>rorided tlmt mere · apost&!ly (ceasing to believe the 'principle of factu'T(! mld. -. · . · r 
in any religion) will not afford any ground for divorce." ClaWJe 30 (e).-:-Penod of seven years 18 too long .• On 

Pan IY, dau8e 30 (/).-Drop the word 'other· where· principles of hygiene, such. a long stay should not be 
ever n a~m in this clause. . . tolerated. . · · ' 

Pan Y,doue 6 (3).-,-" At the insta.nce of any other Part V, claWJe 3.-Someproviaionshould be made on' the 
penon." .It :would be nnfortunate that _an unauthorized line of clause 23 (2) in Part IV fouppointment of another 
dealing TJth the property hy.·the guardian should not bo guardian in case of disability, otc. · · 
voi!Ja,ble a.t the instam:e of the minor also. We, there· Part VI, claWJe 5p(2) (a).-The words "or implied" 
:Coru,soggeot the following amendment, viz., "at tho may bo deleted. 
in;;ta.nl:ooftheminororanyotherpersonaffected thereby." ClaWJe 13 {1).-The restriction as to ago should be abo·· 

Parl YI. claWJe 10.-We are of opinion that the lished. On the other hand the adopter should be prohibited. 
fullawingprovisoshouldbea.dded':- &om:a.dopting a person who· is ·not less than 10 years 

"Provided that adoption by_a. widow except 11ith the younger than tho adopter. . ' · 
upnlllS authority of her husband shall not be valid except ClaWJe 15 (2).-The datta homam s'houldbe made oom· 
only for religiOilB purpciees." · , pii.lsory. • · 

Pari U, claWJe 19 (4) and tTu! 'IWte thereio.-We doubt . · , · · . 1 .-
very mnch Whether Central legisla.tion can affect agri- 5. Th~ Varnasram Swarajya Sangha, Bombay •. 

eul:tma.l Ia.nds in this way.. • - - . 1. The Varnasram Swarajya. Sangha objects to 'the very 
4. The Bombay Advoeates• Association. authority of the Indian L~!f!islature as at ~resent constituted 

to enact any Act purportmg to be a. Hindu Code because,· 
:Hy Association baa canmilly considl!red the provisions ·_its elected reprosentatives were elected noa.rly ten years ago 

of the above draft Hindn Code. · -. . · and tho majority of them hav11 ceased t. a.ttond to it~ 
}!y Association feels grateful that its suggestiOilB made }luainess for more than throe years paat on acoount' of a. 

inmy~dated 18th August 1942 and 17th Aprill944, 'major political difference with tho Gov(1rmnent of the day. 
have been aooept:e4 by the Hindu Law Committee. . The sa.id Sangha further .objects to the ~onstitution of the- . 
, The-draft Hindu Code as now published is a t!Mtinct Hindu L&W Committee inasmuch as it was constituted 
im~ em 1M prer;i.uua draft Bilbl. My Association without due regard to the procedure laid down in tho M ~nu 
boM;ver desimJ to offer some oonstrnctive suggestions for Smriti as to tho manner in which any changes in,tho eXJst· 
ihe amendment of the &aid draft 116 nnder: · ·ing Jaw can bo made, namely, the a,ppointmont of a Co!J!-· 

Parlll. daWJt7,-Thiscla.uso is silontabontthepiOilB mittee of tho learned mon well'.p.cqu11ointed with the 
• obli~ of a 8011 to pay the debts of his dacilase.d father. Dharma. Shastra and the custoiUfjW of the country and 
It tli6refore lllf:8llll that the piOilB obligation i,a not dispensed declares that any Code of Hindu Law formed by such a 
with. In view of ihe abolition of joint fainily property, Committee and sanctioned hy Rttch a. Logislaturo wil! noj 
tltiJ'f'iv<JPhip and the daughter becoming an heir along be binding on tho largo majority of tho religiously-miildo 
1ritb t.he 110n, it Vi just and fair that tho son should be Hindus whoin this Sangh- reprosants. 
a\# Jvoo from thh pio\18 obligation. · Tho Sangh also takes thi' opportunity to bring to. tho cl,- 8 (3).-In counting the relationship from tbe notice af Government through. the Hindu Law Committee_· 
~ t(} the he' dn tfflllL'I of degrees of a.IIOOllt or del!oont, that tho Sangh had a far bettor cla.im fo select an a.deqaato 
the ~w .tw..dd a.!IJO bc:o counted ae under rule 3 of number of representatives for being oo-optod in the 
daMe t. · · . Legislative .AssombJY and tho ,Joint, Select Commit~. to-
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tbich the Hindu Jntostnto SuccosAion Bill bo.d boon rofor• (8) If a. sha.rti is claimed o.gaihs~ a brother. by his 
rod, thu.n the handful of" e~tornized Hindu mom bora of tho unmarried aistor from hor fa. thor's property tho brother 
!ll·Illdio. Womon's .A~sodation which \I U.S a.l)owod to would treat himBelf as freed from tho obligation to protect 
nomina to ono momhor for that purpose and that it was an hor and give hor in·I!Uirrio.go to a. suitable bridegroom. 
;njusti(O to o. largo majority of t.ho loyal subjects of She would thus fall a.n oo.sy proy to evil designing persona,• 
His :M)J.josty not to ho.vo boon o.skod through this Sangh be domoralizc•d and bo ultimo.t()Jy depriyod d her property 
tq,noroinato any ropro~Oiltati"os \lhatovor for that purpo~e. and thrown into tho stroots tQ lead a dospicabllllifo. 

I astly it 11'\l!lgoste that if Govornmont wisho!l, thir.t the 4. Cla'U;8e 6-0rder of B!lcce~sicn.-'lbe c rder is not 
Hindu Jaw ~hould,bo c~dif:ed and suitably o.mondod and ba6.od on any principle recognized in tho Dharma Sha.stras 
tho.t the Jaw tints enactod should be loyally accepted by and it has failod to take account·. of the well-known legal 
thO Hindu ccmmunit.y as a whole, it shm\ld ('1111 upon this pri~ciplo that rights and cbligaticns go t?gothor. 'Ihus 
San~b to ncminato four of its member!> for boing appointed for.1nsta.nco the rerRo~ who takus tll~ sb~re m th• propprty 

' 118 tho mom"bors of tho Hindu 1 floW Cpmmittoo, two of whom loft by.the deceased IS under an obhga.f1cn to perfcrm tho 
should be loarnod ~a.stria of the old school and the remaining obsoqutos ?f the d~cease(i. But under tho propos!ld crdor 
two should be .Jaw~·ors, woll-acquainted as well with tho , of succossJcn ~ro ~ncludcd sevo_ra~. I!Uile a.n~ .femalo, rola· 

. 'nal texts of tho la.ws and ,thoir intorpretaticn on tJOns who aro mcapable of conforr!ng any spmtuo.l ben~fit 
~~~~odox Jinos 118 with me darn dc'l'olopment of tho Hindu to tho m.a.nes o~ tho dccoaeed. Tho whole Ordt•r oH ucccssion · 
law up to dato and should appoint such representatives tho~oforo roqun~ to be ~e~cdellcd and re~o.fted on the 
as tht> additional momhoi's of tho Hindu J a.w Committee. b~~\8 of the o.nctont £mntul' and texts as mterproted by 

. . . . . - . . V!Jllll.nosva.ra. • 1 , ., , 
. 2. WJth?ut PI?J~IdJtO to tho abo~ J>tolmunary ob]octJon 5 . . Clause 13.!...Tbe proposed change giving absolute 
~e foll?wmg opmton of. my o.~~o(•mtJOn on th~ draft c:cde right even ,to dispcse of by a testament to a·woman over 
1s subnutted for tho c~nstdora.holf of tho ~o~tte~. • . • · all kinds of stridl:a.n including evon prorerty inheritod 

3. l.arf Jl. Clause 5-Class [:--:·T~orelsno_JustificatJon frcm her husband is revolutk113ry and radical and is in. 
or bas1a m tho sacred law for mclud1ng a wtdow and a. contraventicn of thP texts of Dharma l:lhastra.s. Undor 
daughter as h?ir~ al~ng with sen, BO';l's' ~o~, son's ~op'~son M ani.'d ~ ext a fema.le was enjoll.od always to romilin 'Under 

. and. my n.ssoctaho~ 1s opposed to, tho so.1d umovatton &nter the prctecticn of scme roAie rerson wl:otber a. fa~hor, a. 
·alia fo~; the follow111g ron sons :- . · hushnd or a. son. This toxt of Manu is followed by Yajll3· 

(1) The malo issues up to third generation of a dying va.Jl;ya and it was in co~idora.tion of the spirit underlying 
person have a.n oxclusivo right to inherit the whole herita· • it that tho Mitakshara bas provided that she shall not dis
hie property loft by tho doceasod 'tee a use' they ale no. aro pose of the immovable propurty inherited frcm her husband 
under a legal obli~aticn tt? tay the debts of tho family, , oxce1=t·in Cll!le of~ strict legal necessity. '!here is therefore · 
to maintain and marry their minor brothers !Jond sisters, no justifica.ticn jn the Sha.stra.s fer conferring on a Hir..du 
maintain di1abled moml:ors of the family and< widows, widow the full right to ~isJlcse of prcperty inherited frClm 
perform Shradl:a.s and other religious rites of deceased her husl;and. Besides, Hmdu wcmen being mostly illi-, 
membol'll of the family, while a. widow and a da.ughtor a.ro tero.te, they would be inccmpetent to manage large pro
free from snrlt ?~li~atioiiS so long'as a IIUI!e \issuo of :tho per1;ies without \the assistance of some. male relati?n·• 

· a.bovo class is hvu1g. . • · 1 .Jt 1s doubtful whotber even thoee J~,d1es who rocerfe 
· (2) Besidos once a daught11r is givon in marriage abo wes!em educa.tion would. be ccmretent to do. so, quite. 

· pa.96011 on to the gotro. of her husband and coa.ses to have uno.1~ed b.Y any I!Uile rolatJon of )lor~.· .If ~bs.olute power~ 
roligioua connection 1Vith her fathen family; to ha.v~ an of aheno.ttcn ~ granted to women mdisc~~nately! they 
obligation to bear any ra.rt of its responsibilities. a~ aft to fall m~o the clutches of a. scheffilng relat1on or 

(3) It would th9roforo bo highly unjust to reduce the, fr!er.d of the fa.mJly an~ tb~y ~·cul~ :wa.sto the property ~nd, 
rights of tho male issue by a.llowing·the'widow and daughter !:ntter awa.y .th~ same m ~ead11;g.a hfe contra.ry to the bil!f 
to abo.re the paternal osto.te with the male issue. · 1deal of ll.bs¥ffiloua and p1ous livmg fut: the bene.fit of the1r 

. h. lid b husl:and's souls as recommended by the .Sbastra.s. · It is 
.(4) M?roo\or t 11.1'6 sooma no 80 . f<!lloSOn w Y a also possib~ that ignomnt a.nd illiterate widows would ' · 

spo?lal ~as sbculd, have been. shown. m fa.vour of easily Jail a proy to some of the evil dooigning persons 
~orr•los 1n prefo;ence to I!UIIos v.bsle fJ&IDlng the law of.· flocking round rich . widows and they. would be oosily 
•nte.•tat~ ·~cces•w~ ~ t~e pr?f0rt;'i of . males. • Thp~ a induced to' part with their valuablo property· for a Song. 
female sa gr~on a. rlfl'lil of 1nhcntmg m a d~:al <llJ a.cJty, VJZ., My Association therefore submits -tba.t provision having 
to tho estate of par husbnnd and a.lso that of ho~ ~ather and already l;Jocin made in Hindu la.w for the maintenance .of 
~ d~ublo sh~re m th.e pro.p?rty of the mother v.hll~ the eon 'dows there is no justificationforgivirig absolute right.of 
!8 g~von o. r1ght of inbentmg. tho estat!l loft h:r ~\8 fatl!or ~Fo~al to widc:we o'liet inherited property. . · , . 
and ghe only ono-half sha.ro m tho pro1=orty,of ~~s, mother (j, Cla!l&e 17.-'Ihe. proposed change giving rights' to' 
eve~ .though the daughte~ rna.y bo.vo. ra.ssed .~to other the s\ll'Viving "!louse and d<acendants of a mal'Jiage out
fanuhes. and IIUIY ~a.ve tegctton children 'Which 11!-~st side one's caste ou a. par ·with those of a marriage within 
n~cesso.rJiy make thom f~l that t~ey. bolcng to fo.IDllios caste is clearly meant to destroy the institution of caste • 
difto1ent frcm t~a.t'Of thou mother 8 bJrth. , and the pmity, of the Hindu Ccmm'unity and to,encourage 

(5) Tbe proposed ilmovation would seriously a.ft'ect the class of Varnasankara. marriages· which is denounced \ 
tho wealth and prosperity of Hindu malos and reduce by Manu ·and the ancient Rishis namely the Pra.tiloma 
the)ll to poverty in a, few genera tiona. Thus the business man:iages ; they · ha'iie foreseen that Pratiloma. marriage& 
and agricultural pursuits folloMd by Hindu malos would would ultimately lead to a, destructJcn of the whole oom· 
b~Ypreventoq from roo.cbing a proper development and munity and nation. My Institution therefore is strongly 
gro\'fth for want ~f ~nand~) supp.ort, and since tb~ Hil).du~ oppo~ed to the said proposed change. ' 
form: ~h~ largo f!laJOI!ty ~f ~ho agn~ulturala.nd tra.dt~j com· 7. Cla11se 19.-The proviso in this. clause ~s in contra
murubo.s of lnd1a, t~e sa1d IIU:\OV&tlcn would lead to gr~t~r .vention of the,preoepts of the ancient ~~acred law according· 
econoffilc dOf!onoratlon of the country as ll who)e than ~t. 18 to which a 'l'lidow is enjoined to Jea.d .a holy ·ahd pious lifo 
a.t present. . . a.rtd it nullifies the provision in the main clause. A widow 

(~) The above innovation would o.ls~ lead. to a dostruc· is disentitled to inherit her husband's property if abo is'· 
. tion ·of joint family property which was the moons for tho leading an uncl1aste, life. 'Ihe ccmmittee should take due 
daily maintenance and support of se~erllol. persons undor note of the faot that! a. husband may not for the sake· of 
one roof in a. ohoa.p manner and it would a.lso lead to a. his own reputation he prepared togo to the length ofpreiing 
disintegra.tion oftbo joint fumily·syston;l and ~he solidarity in a. Court of Law that his wife is unchaste and may not 
ofthe H\ndu COJllll).unity. ·• 1 \. yet like that all his ,property should' be inherited by iler 

. (7) Giving a.n il bsolutely unrestricted sbo.re to daugh'iera · on his death. My ASSQ.oiation tl1erefore is opposed te this , 
in all· CI\S(IS with the sons would induoo 'the sons.jn.la.w clause ns it is ca.loula.ted to support an immoral life lin the. 
of the dacoased owner to iiiStiga.te their wives' to file suits in· po.rt of -MdoWN, · . ' - . · 
Courts o£ Law o.gainst their brothers claiming their separate ' · · · 
shares thol!iin and there would :be a flood of Jitiga.tion all PART Tli-A--TESTAI\lENTAJU!' ANI> lNTESTATll Suoczssto:N, 
over India. which . W01ild further' diminish the slender IS. Claus~ l.~oint family life is the normul state of 
resources of the Hindus which would otherwise have boon . every Hindu family 11nd it is the best expedient for enabling 
utilized towards the development of the country's indus· severa.J persons to live together under .one roox' so lis to 
tr,iesa.nd commerce. · 1 • ' • _ • • • enable them 'to Sllcure from the inoo,me of the joint family 

1~3 . . ' ' 
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rrot"'rt! thcir ibi~v nt~ni:<'lllllt~ ~d.n~ of life ~d alsO necessa~ to forw!\rd this sto.tement of my personal . 
!"'-)(~"1:1\.>n anJ stNt~"tll. ~? JOmt t~dy ~Y'It~t:U ~ough IUS ~me m touch with the administration of the Hindu4\Vs 
u mt,.>!!.t h.\~ 00-...n !l.l_ltlydi.1l•at~~ted lU b.g Cities lS Yilt as It now st!\nds f.>r the last 36 years during 25 r hi w 
tlJU!'i->-11~ _~'~ ~.iJ' itt V\ll:~"i! i11 all its ancillllt purity. I w,\S in th~;~ Blm~y Proviltcial JuJioiru 83l'vice. 

0 
w cb 

It ~.xtLi t.a~.)['S lle_revclhtttouuyto des_troy that~yst.ern 2, I believe the Committee will t&ke this my state 
&S •' ..-,):JU t.hereby t:tcre-l.:!e the poverty of Indta and of vi~ws in the spirit in which it hM been drafted • lll~nt 
·~\-l;:<'..l ~~s.~-~-H'ity anhtr~;th of the tliudll Community. that of co-operation in the difficult tMk (i) f

1 ~~m~ y, 
My- ..\..~-.moo 1$ theref-u-e st.ron;,-.J.y oppiil!ej to the propQSed within one ~ompass the provisions of the Hind~ L rmglllg · 
ch.\-"l:l'~ " • -~ . hi h aw now _ :.• ~ ., - , . , m.o~ ~v c a.ve to be gathered from a. variety of sources 
, ~- tu...~ -:-It. lS _a_~m~y ~pted pnnctple of ll.lfd (u) mkaiuin! s:JJil oh.\n_ps tlm3in M wJuli utisf' 
JU:t:<i_l"l~ tn _a.U etn.ar.ed ~uutt1es tha.t _a State stands the requirements of the ever.gro1ving class of the out~ 

• f.:or ~ P:~~ of \"llilt-ei nghts of per;,-ons and not for of both sexes edu~:l.ted on t!le western model and yincor 
'('OO!l..~ng the ~e by a ~~ st."'ke of t:Jle ~ Tile p~ra.te in the la.w such growing customs as are coniisten; 
~ d:W$1! direcl:ly derues the vested b~rth r~ght of a. mth the fundamental principles of the Ia.w IUS now adm' · 
grsn.hon ro the property inherired by his father from his tered. llUI!· 

. granif.a.ther. My a..~ation is therefore oppQSed to the . 3. B:~t while thus granting the necessity of coduica.-
~ change. . tio~ and alterations, .I believe it my duty to bring to the 

PART IV-llimw.oBS AND ThvoRCB. !lottce ~f the Comllllttee, tha.t it would ha.ve boon more 
~0. ~ 3 ta).-The object of a sacrs.r~Jental ma.n-ia..,ae m kt;epm~ with the best ~tions of Co~e-ma.king not 

bei.~ ro disclw-ge the debt that a man owes to his father only m thls oouutry buJi even m the countttes beyond the 
ani an~ by be,'Y1lttin5 a male child to offar them seas on the west, to. ha.ve lir::!t oodifiei the existing law 
Pinl.JoS, the new rule prohibiting a mYt from ma.n-ying a as regards ea~h Provtnce, placed by its side the sugge.;stions 
se=~.i .-ifu in the lif.'!ti.ut:: of the lir::!t wife even iit such of th~ Comuuttee for the desirable alterations therein and 
er.e?tiooll c.ues a.s are mmtionei in the Manu Smriti a.s ?XPlamed the reasons for such a.ltet:ations. In fa.ot that 
fix e:m31?le •here a ms.'l ha.s no male issue by the first ts the method advooa.ted by Mr. B. K. Acharya, the 
wife a.::ti ;ili;~ gives bar c:>n;ent or waere she is suffering - le~rnsi aut!lJr of " Ccdific:l.tion in British India ".' 
fro:n a:1 inO;II'3ole di!e.sse or ha.s b'l"..n les:ling an uurighteous Even the French · Legi~latora of the Revalution days, 
ani im:nlral!ife, am!lunt to a deptival of an ex:isting ri<Tht ~ not prepa.re_d to ma.ke a.ny dra.stio revolution in the 

• iec:o~dbythea:tci9ut~wgiver3aniimmen:>rialcus~m, CiVtl-laws of thetr country. Adverting to it Sir.Maurice 
. e..g,. S..--ilu:Umya.ka Up&rusha I IV ·d.icll. speaks of Ya.jna.- Sheldon Amos, the learned author of the monogra'f>b on 
v.ah--y~ hni~ tw:l wiva. My AmJbtio:l tl.erefore while . the ::,Coie Na.pale:m" in the Eti.~yc':!Jpv..di!J Brittanica 
a,"l'Cci~ to the general mle of m:>non.n\1' insists tha.t ~l}'S Navar hM a wark of leghlation b:len more na.tional 
e.s:~J.S on the a.bave line shouldlre m;i."de to the propQSed m the ex1.Ct sense of the w;,r i. D33irei for centuries by 
ml3. • - · , ~the ~ra.nc:9 of t'le 4ncient Re,ime and de::n't.nde:i by the 
. n. co-_ 6.-ll:y AID:::ia.tiou is opp:>sel t!l sub.cla.us\JO! Cs:llters of 1789~ thiS ·Code o_f the Qivil Laws Como;ton to 
('!) a.::ti (b) r.o ell.ll33 6 as the provisioll3' theroof ren:lar th, wh:>le &nlm was prl::ntSe:i by the constitutton of 
n•J;:t.'my the re:r:tisit:J o.nd:lio~n ofas:l::ra::n~atru m:t.rria."e 17iH. • • Bat the Corp' L~Ji,tuif h!!.:l not the right of 
hi.:i d:~orn in t':ls Dnr.n:~.>l.:t.~tl'as, viz th3.t the pa.rti~ am3uin3ut; Sl it C()uld n::>t di3turb the h:l.rmJJ.Y of the 
sh:nld. n:>li balong to th!l sa.!D3 !!':ltr.l 0 ; S!l.!ll~ pravara a.s schem2: • • 'l'ho3e resp()Dsible for the scheme have in 
pr-3vihi in c!a.me3 (c)an:i tbat"they should belon, to the the mY!l ~een very succ::ssful in their work; they ho.ve 
IB'1U e1...~ ti pravii:li in cl3•tm · 3 (!I). The p~op:>33i s~cJJe:i.ei m fuaing the two elem3nts which they ha.d to desl 
in:Dn.ti::la in t!Le eri;ti~ law is revolutbn1.ry opp:uei ·to '\VIth, na.m"lly, ancient French laWil (w!uch are different in 
~ u3rei P=?~ of tie a.3eient Jaw ba.sef on Sratis m~teria.l ~rticula.rs with dilf~rent provinces) and that oi 
o£ hnq !!.n\i:pitv, a.~l lik:~y t:l. enclura.g-e v a.rnn~on- th~ R3Volutio:~." Tile "C~:ie Civil" wilich WiloS tile title 
}no ml1Ti~:p'3of alls:>~t~. s:1 a3t:l m~ob imnre the Arya.n ultLmltely ahp~e:lvhs bo:td upon by tb.e otller n~tions 
bl:nl of nqJ. c:t.>te Hi:du by a.n unre;tra.in~i mixtuo f~t ne:t.rly the WJ.:>le of th~,l9tjl c~utur~ a3 an idel!.l Co:ie. 
th~ witll tl:I~ bb:>i of pm:>:n of ioferbr and lo;v .origin ~ae S'l.m3 a.uth:>r 8'1.~3 _: Inhd, until the prom:~lga. 
a-:1l fJ!lowi:Jg evil cwto:m opp:~oed to Arya.n culture a.n:i t10u of the Garm1-q Ctvil C:>:!_e (Au~st 21, 18<16), the • Code 
Civi!in.~l:l. - . , N ~op>leon' ha.~ b3en witb:>ut a comp3titor M a. model for uw . 

U. Cla.Y.fl!. 2!.-The ra1e of mJU::>~my tb!l~h a go:>d · ref~~m~r3 thrc;>ughout all p~rts ~f the world outside the 
. rum !J3'l!lnlly. i3 no~ an uunixed ble!nin, in all ca'5es and Bn~tSh Emptre and the Uruted States. Of the 211 
it; w:nll b3 n::>thi'lg short of m1.nifest inj~tioo ani cruelty 11!\tiOns of the w:>rli whlcn c~m3 into existence in the 19th 

~t:> llt:l-IB;I as a crini:lal otfmce the practice o{ polyganly ~ntury,, almJst all r3vL~ed a.n:l eo:lified their lam" and 
- even _in certain_iu:st'if~ and exceptional circum;tandes !~ m:>st ea.ses the ~J:l3l f!llow3d w:.u th!Lt fur~hed by the 
_ es;r~::nl!y w:b.eo. it 1S reooYais:d as valid by the Dltarm&- Coie Na.poleo:l • This Camm1ttee by trymg · to get 

a!u>trn. "' · public support fJr the draft prep11.red by it, w:Uch embodies 
• 13. Cln'l!l 2).-l{y A~'l.tion is oppo;;ed to the pro- m1.ny revolutionary oba.nges, so;ne likely to be detooted 

vioimt f.x_ the ~Uity of m:loi'Tiriges a.nd esp~ci1.lly sub-clause. ouly b~ a few .eva? from aml~g 1.t th3 e"p3rience~ lawyers, 
(v) M 'Icing Wlthout any ba.>is or ~p:>rt in the texta of bas abjured the satd souni prmmple acted upon m France 
tb.e ho~y a~'.lllt ~iniu lAw. IJi any event polygamy and the'25 coun~es which Jo~kcd ~p~n its CJde a~ a. modal. 
OOin.,. s-w~ne:i br Manu under certain ciroom'!ta.nces 4. Secondly, 1t was a prmc1ple rtgldly adhered to by the 
as J)~'ltei out abJve, the Wll; taat the former hu$band or ' ~;nmiqr;ioners who drafted· the said Code that " a link 
1Vi& of either party is alive at the time of the fre>h ma.rmge 'With the past within reBI.!on " must be m!l.intained. That 
r;h::rtdi be D.\) gro-mi for the nullity of mmia.ge. priJlciple is not now to us for the Hindu jurists, who had 

U. Cl:v.w! 30.-A f!'ll.ll'8.-n~nta.l ma.rriaa:3 is not a. civil' introduced changes in the law of this land from the tilne 
en:rv-..t b'lt it enntes a. birdin.,. reli"io~ tie between the of Brigu's recession of the Manu Smriti with a view to 
pvt.ies wl:U2h lasts ~ven after th3 .d;a.th of either party. ~ncorpor~te th? ~tom~ W:hich bad grown up, had ado~ted 
A ~;v.:ran~ mam'l:;e theref<:>re ca.n·n~er be dissolved Jt as thetr gu~dmg pnnCiple throughout. The objections 

-a.'li llm'l h'l~ e:;:pr:s>ly fxbidd~n it (See :Manu Smriti tha.t ~ollow w1ll make it clea.r that this Committee has in 
9-4)). He does howev,!l'.reoognise a juiicialsep'l.ration oertM!l ~s ~0n01.too fa~ away from1tha.t high ideal. 
o£ hU!!b'lnd and wife in cert'l.in circum>hncll'! which does 5. ~lurdly, 1t mll be apparent tha.t the Committee. by, 
:not m'!'3.n diV()!"~. My. AqSO:Jia.tion partioolarly takes/ .adh~~ to tbe date .. 1st day or January 1946 .. for the 
e't~'JU to e\a."JSe 3(), nb-~lau.se (e) as it would prevent oo~m~ into.forc:e of t~e Co::le, se3ms to h11.ve decided to 
an c!t'l~ to th<.~ c-:mvertd party of revertin~ to the old ~rush 1t& work ~1th too ~uch haste than would be jugtified 
reli!i.,., ani thW!. lead to a weakening of the social m a work of.hlll n11.~~r?. It sh~u\d be b~me in mind that 
w.J!ii'l.lity of the Hindu Commu'lity. evetl the .French politiCians o€ tlie Revolution days were not 

Ba
had p c Dl J' M A LL ... prepared to be hasty in drafting the Code placing i~ 

6. Bao ar . • •. :a, ., • •• ·"'·• Retired before the Legislature and putting it into opera.'tion. TheY 
. Judge, Advoea e, ~a taeruz, Bo nbay. took 13 years to do ·so, heoa.use they did not desirp to 

Altbnoi!h I ha!'Pf"'l to be the Vice-PI'CI!ident of the Varna.. revolutionise the strdcture of their So,ioty tilough ~hey; 
,m-am 5Wllrajya San~ha., Bombay, on wh011e behalf its had revolutionised the political constitutip~ of their State, 
JirJIIOI'l&TY S,.,.:.T~ttary has submitted a sta.tement. of objec- and wished to rafrain as much a.s possible from offending 
&.ioot at)~~ J ~ with mor;t of its ma.in !eaturCfl, I deem it the I!Wl~eptibilitio" of the -people whose civil ril(htB were 

1 Tagore Law Lec~u1 .. , Caloutla, 1914, Cb. IL, 1'. 334. 
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Jfkely to be atrectod by any changes that they would. be · -women who are ilio members of the All-hldia Women's 
Jllll)uhg in their attt..lllpt WWatas nation-hU11ding. 'Ihe Al!80ciation do not constitute even one ,per con~· of the 

; Gmman nation actt..d 11till mQle. cautiously; "J.n 11174 to~l Rindu fumale population of India.. .· 
·• (th11111 Ytf8.I8 after. the founatkn of t1e l111.1man £mpire) 

preparation for· general toditication \las commut.c11d. 8. Even if we assume that :there is such a justifioatfon · 
.lftur many "'visions the GUJman (.;ivil Cede came into for sueli drastic change&, thore seems no reason why· the 
force in 11.00 (Op. Cit. page 1104). £v~on in Great .Britain Rau Committee should be in a l:.urry to get th~om made by 
the f~;minist movement _!lad practically begun with the :the le~lature by the ond of 1945, The heavens would 
writings of John .Stuart l't1ill (Ul06-?a), particularly his notfall ,if the:Bills'before the legislature are withdrall>n and 
work on Liberty publitlh{ld in 11:!69; liowever-it was only the_ proposed Cede is held ovur·till the .new constitution 
in 1882 that the Wc;men oi' ll:ngland got legislative san(;tion ·now undor co~t"ll!Plation is drafted ah~ sanctioned by the 
for only a moditum of civil rights anq it was not until proper auti:.Oflty. Stray hard cases, if any, should not 
they proved tl:.tlir UBilfulness in public life during World ,cc;unt when the- fa~ of a ;whole community of 28 crorea ia 
War 1, that tht~y got eve •• a limittld franthiee by, a Bill concerned. On the contruy, it is patticularlJ! neceesary 
passed in 1918, j,he full_ equality of the rights to h~ld that it. should be so done becaUBfl it is still uncertain 
aeparate propurty only 111 111~5, and c:omp111te ftanchise· whether· there will or will not be a Federal legislature j 

in }928, . .' under that eonstitution, and if it Will be, Wbi>ther it will 
6. Compared with their British )isters the Hindu women have power to make laws of this nature, whether the 

have no reason to be dissati&fi1>d ;with th~;~ir legal position provinces will or will not have the .same.extenf and Jimi. 
tecause tboir right to take part in public· religious and tljtions as at present, and ;what will be the position of the 
State functions and to hold separate prop!)l'ty eve'n in the Hindus residing in the 'Muslim majority provinees .. Even
married state has been recognW:d evtlr since the Sutra if there is any justification for not waiting till then, tle 
period .at least (800 to 300 B.C.). The .Vodio and hpio .present Centra.l 'legislature is· incompetent to pass it 
literatures too conta.in a:cco~s of philosophical disJ.U· b!)cause it contains members who were elec~d, ~ly 
'ta.tion8 held publiclY in wh.ich learned daugLters of Brah. 10 yeare ago. Most of t~em ha:v~ ceas~d to atten~ to 1ts 
mans and :Kshatr1yas, like Ga.~gi and. Sul&.bha took 1 wo•k because of a maJor political di~ere~ce mth thll . 
a prominent part, of instructft>ns in Adhyatmavidya.having Government of t~.e day an~ any acts wh1c~ 1t"wou!d pass 
been prefe~d to a share in wealth at a partiuon by women. so fa; as ~ccessmn to agnculturallapds m the different 
of that age like :Maitreyi and of the' recognition of. the pr~vm~es1~ concerned would.have to .be s_uppl~mented by • 
religions and phliosophital merit of the poetic oompositiona leiJSlatron 111 all the respectrye p~ces wh1ch may or 
.of Aryan women like Veda.va.ti and Va.k. The ~mriti and may not be done as the expenence m re&fleet of the Desh-
Ezegetical literatures contain evidence of ·the right& of ll)ukh Act shows. . , , · 
a sonless \ridow,.and of a brother's daughter to inh6rit . 9, Moreover it seems to me,strange that·whlle-on the 
their husband's and father's property re&pectively'having one hand there is activity all round in -this country, in · 
been 'recOgnized by t.he Smriti writm, K.&tyayax:a, .Brhas· Englan,d and even in America,. in the Governmen~ and 
·pati, Vrddha. Manu,,.Brhad Visn11 and YajnavaJkya, none non·Gbvernment circles .everywhere for taking adequate 

• of whoin could have- flourished later. than 712 :A.D. earlier steps· towards the consolidation of small agricu,ltural 
than which Indiln jurists ~:ould not have any knowledge holdings so that scientific methods of agriculture can be 
·of Islamic Jaw: of aucee!lsion (&et Vij. on Yaj. 1~. 135-136). economioa.lly put into operation, this Code proposes to 
Vijna.neswara's ~mmentary on Yaj. '11, 13P-36 contains create conditions which must ineVitably· lead to further 

·such a masterly and chivalrous advocacy of the rights of diminish the sizes of th~ holdings to such an. extent. as to 
a widow and a daQghter to inherit the property of deceased make it imeconomical even to cultivate tpem by the time
sonless husband and father resp,ectivuly that even if the wom crude method. I believe the Committee has not; · 
modern champions of women's rights like the indefatigable conside.red this deleterious effect of its propOsal. The same 
but inconsiderate Dr. Deshmukh had been. living in the remark holds good also in the. case of t)le proposed \lXtinc
lltb ~~~ntury, they could not ha.ve il)lproved upon it •. And tion of the joint family syste:Ql for .while on the one· hand 

• tha.t was, be it remembered, about a century and half there is .& strong movement to weld the·different cominu. 
prior to .the establishment of the first Musa.bilan kin,gdom ./nities into a..siJ}gle nation with common ideals and mteresta, 
of the Ghorill at Delhi, prior to which the Muslim law could th.is ·Code by a stroke of the pen proposes·to .destroy the . 
not have been known· to the Hindu jurists. It is a.lso commeneality of. interest,eDsti:ng for thousands of yean 
a -well-kno'ivn. fact that theo Sutra.karas too recognized between the sons of the satne iiP.thOJ:, If Wllformity iS 
8ev.eral other .forms of marriage besides the .Brahms. and desired, .Bengal should rather be brought undel' the 
the Al!Ur& and that by the time the present redactiOn of Mitakshara Law rather than thl,lot the rest. of India. should 
the Manusmriti waswmpiled, their number had risenA:o 8.. be placed under the Dayabagha. law. Similarly, in the 
It ill thus ·apparent tha.t the charge laid against the an~ient matter of the rights of the fema.le. heirs, Bombay is already 
~~&geS that . they were conservative an!l harsh · towards ·liberal. The Act of 1929 has to. some extent tried to 
·women, is false and based on eitb~r ignorn,nce of their · tiring the other Mitaltshara :Provinces in a line With it. 
writinp;s or misconstruQtion born of prejudice. . · - But it does not yet go far enough to reach the Bombay 

7. Such being my personal view I would not object t~ level and ':Bengal is outside it!! scope. The better course . 
suitable changes being mado in our law if and so far as the therefore, 'Would he to so amend the said Act· as to extend, ·• 
present circumstance{! justified us in doing so. I believe . the rights of the Bombay female heirs in fuU to ~1 the 
however that any changes to be lnade must. be such as other provinces of India; I feel confident that if that is 
dould .be a.ppr.oved by the ma.jority of th6 Hindus of ~he done, whatever dissatisfaction there may be among~ the. 
ditrerent provinces whose interests would be affected educa.ted women of the other provinces will !lOaee to ex·st 
thereby, for it is.,_, cardinal principle of social legislation and that is l!Urely a simpler remedy tha.n the one now 
tha~ it must fqllow a gener.al public d~mand. ; It C.aJIDot ' proposed. ~e ·~omen of,l;'lof;11baY ~are not and eanuot 
be a.verred by a.ny hon~st reformers that there is such · have &!lY gn~vances requmng any wmediate legislative 
a demand for tho kind of rev9h1tionary changes involving action. As regards the la.W!I of marriage and divorce the 
the dismption of the Joint Hindu· fn.mily, the extipction ex,isting settled law and the Special .Marriage .Act may be 
of the right by birth of a son, the recognition. of.eve"'l an consolidated a.D.d embodied in a single Act. I would not 
nlatom son, the legalization of marriages betwe.en Sa.gotra.s object to such minor adjustments being made therein as 

' jl.nd between persons of different Vat'IlaB even in the may .'be justified by the ·exigencies of the moment as 
·.reverse order, the creation of facilities for 'Persons of vven revealed by the representations to the. print'iple above 

the higher castes to claim divorce on slight !(l'ounds, the expounded, namely, that ·"a link with the l)aSt within 
admission of widows, sons and daughters, whether married · reason ·~ muft be ma.intalned. The laws of Minoritv and 

:~ or umpa.rried lUI simultaneous heirs, of even several distant Guaf9ia:nship and Adopt.ion may be similarly dlgest.E!d and 
· ;bandhns as h11in in preference to certain Sagotra Sapindas, codified so as to simplify them but not so as to introduce 

.the :upholding of the right of even an unchaste widow all any re:volutionMy changes. ' ' ..• · :an 'heir llnlees her husband had in hilllifetjme proved her . 10. 1f the above reaso~ for postponing the considerntion 
}o be sUl'h in a Court o!1aw, and seyeral others mentioned of the draft now before the public orforoliminn.tln(l'from ifl 
in .the foll~wing stntet?ent of objectlo!ls· EvE~n as t?gards lt11 most objertionable featn111s above pointed out and for 
,~he e:rten~1~n of .oer,tain rights t~ women, the time lA ,not, placing in rold. storajle the .Bills now before the As!!$mbly 
sn my opwon, l'lpe for making 1t ~ecauee the few Hindu do not appeal to the Ran Committee or to the Government. . · 

~-3A of In~a, whoever is the deciding au~orit;v,. I place before 
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~ (\>mmittee the N!lowing views or mine ll.S to the 
toD~tlS of tho dr.tl.l\... 

provisions in the Trnnsfor of Proporty Act they e.re .at 1 

present gowrned by tpe principles of Hindu Le.w and each 
work on that law has a chapter devoted to it. ' u .. ~¢the dnU\ Wi>re mop~ to boa Code 

ohhe lliudu unr :now'in fum!. it lea~ Wltouched many 
Tit~~~ tnattoo> in ~"d of which - are still gonll'ned by 
the ~ipk:s of Hindu Law. An enactment which pur· 
JlOI1'S ~ l:lt!l a Cede, mni't be all-comprehensive, and e.s free 
from dd\.>c-t;; as it; 4)11ll'hUlll&lll,v be made. · 
~ mattm: are>--· • _ 

(l) The rit:hts or maintenance or the ~~peudauts of 
a ]iring Hindu are no~ defined t\:tcept m the case 'Of 
• ...ue. &:tti'lll -iSS or the O:iminal ProcedU're Code is not 
~-.b. :fur that purpo;;e, because a MagistratA:l proceeds --Oil the ground or humanity than on the le.,"l\1 one. 
'lhe important eml right to file a suit to set aside an ordOl' 
pt.ftd t:y a magisbata which now eXists should not be 30 
-~away. . 

(!!) No pro-rlsion is made for the payment' of the 
de-bts of a deceased person before making a partitio~ 
l:'nder' claus~~ S or Part ill or the Code, the payment of 
the debts has priority ova- any claim for maintenance 

12. The above· are the omissions of a general nl\t1!1'& 
requiring particular att\lntion which I find in the Dl'11!\, 
Code. Besides them I hve to offer remarks with rof(lrenoo 
to some of the spe~ifio provisions therein. They are 
contained in the accompanying schedule. . ; , 

Prov~S~o:.O llllhe Code. Olijeotlo)lable n-ature tbereor • 
Pan ll-lntestat& The dollnition of " s<>n" contr.ined in thie 

1111"""""on- ClalllOil ill quito arbitrary and too wide 
Clauoe lll (e).' booauso Mcording to it, the term, would 

e.'<tcmd after th& oommoncemont of. t.he 
Code to even a Krit.rima AOn (a oon for a 
spooific purpORe) and an Diatom eon (who 
is no bettor than a >GhiU'.Jam.-.i) who bad 
been adopted before tho commer~cemont of 
the Code and any of th<IIU would be able 
to claim a share as an Auro•-putm or 
Dattli.lm-putra, along with a·widow 1111d 
a da.ughtor of tho docoasecl: IDndu. 

CJDiy oot. ova- that for the separation by partition of a a- 5 to T 
share iD the estate or the deceased. . ' 

1. The ·cl&stification of the heira 8l!llllUI b, 
have boon based, except in tho ......, of 
class I, Oil a moohBilical principle fixed 
upon without roganl·to tho provisi0118 of 
Hindu La,w now in fore11. · 

• f.l) 'fhe Hindu La"' or debts l'tlStE ~pon the slendOl' 
10imdation or a few texts and a rank overgrowth or many. ' 
a-time mutually-eonfticting decisions of the PrUry Council, • 
'W'hidl are inte!:pretA:ld different-ly by difi'erent High Courts. 
lJDifonnity in this brarieh of the Jaw is highly desira'f>le 
and C2oll be ~ by a simple additional part or this Coqe 
1lithout taising any sort of opposition. · 

(4} Gifts in Hindu law are Still governed except in 
· the matter of procedure by the principles_ contained in 

BliOO texts interpreted by judicial decisions and some 
' &iat1ltl!s passed du:J:inj[ the last thirty yrirs. There ~IDS 

no reason Why they should not be codified simultaneously 
1rith _the other parts of the law. 

(5) 'fhe Hindu Ja.w ·of religious and charit&ble endow. 
lllll!'.llfB also remains untouched: It cannot be denied that 
6 has ita own special features. 

(6) Even tJwugh the right of a son by birth is e:z:tm:. 
goished. as the experience in Bengal shows, all the estates 
of ~ persons will not be partitioned immediately 
IJUt the other male members of their famiJ.ieg will continue 
to live jointJJ-- like many of the Mussalmaus, Parsees and 
Quistia;ns at the present time.. Although they may be 
tenants-in-common joint enjoyment, joint business with 
joint property • .etc .. will of theiDSOlves raise certain quos~ 

1oioas and therefore the la.w which purports .to be,a code 
JIIIISt contain provisions which would facilltare their 
llllltmon. ./ ' 

f1) There is a Ja.rge number of deciSions on the qWlllo · 
tion of 'Alienations ' ~ by limited owners. These 
llboold be tOO.uced to the form of a digest oontaining a. few 
simple rules and must form part of the lfil¥lu Code. 1 

(!!) It. appei,.rs to me that it is not the intention of the 
c1rail-.ers of the Code to put an en~J_ to existing rightS _of 
11011!1 already born before the Code comes into force. The 
joint fumily Jaw of the Mitak.'lbara schools will therefore . 
C!JDtinae in force 80 furl a.S they are conl!erned. H this • 
ri::w is eorreet, the-Code in order'to be all-comprehensive 
um;t contain a part embodying consolidated provisions 
1rith respect thereto and the partition of their joint family 
p!:'OI)'ll'ty. A mere application of the Partition Act. is no~ 
liUfiieient. for f,ha,t purpose. · 

(9) ~bough thflT>Ow:'ll'll of the na.tut;!J guardians of 
mioonl may be genqraJly curtailed as is done in the Code, 
aome l'I'O"h:ioo is absolutP-ly necessary for enabling them 
to acJr.:nowl<,d!le on behalf of their Wards so as to bind 
their estates, the debts which the Wards are lia.ble to put 
out. of the'<m.a.tes Ct:nning into their ha.n1s eith<clr by inh<fti. Clause 8 <•>. 
~ or by IPUVivonhip, for, 'if the deeeaeed person wMJ 
a 1;r.IOOr 'or an lll!Tieulturi'lt and the only or principal 
.oorce ohhe Ward's m'lintena.nce is incomeo from'the~tra.de 
or ~I prodnoo; the gu'lrdian mu'lt continue the 
tr.Mh or ~ture, he must therefore b<3> in a pO!!ition to 
borroW fur the nooe~ pu~ in oorlnexion therewith 
and that. JDOO,IIll w:dit which can be commanded only if 
tho!t plllt c)<; btl!, if any, are either paicl up or kept alive by 
~ .. 

(10) I aL!o find a great lacuna in tb~J Code, so far ae 
the R-ami tra.mJactionll ate concemed. Subject to certain 

( 

!. Tlio simuit8.noo119 811C<>OOSion · of e...., 
mamed da.ughtera with widoq ~~nd aona 
is apt to create dill()()rd, to load to BD 
inc........e in liti!l8-t;nn. to bl'Mk th& solid&. 
rity of Hindn r .. milice, to mndor ma"y 
a~irultnml holdillj:'ll uneconomical and · 
many l'l)!lidontial housos liable to be sold 
oft' ood ema...,uln.to tho Hindu com.tnnnit7 
on tho whole from an eeonomic. stand· 
point. ' 

. 3• Thoro -""' no l'OMOn why hetni •Nos. l 
and 2 ; 3 and 4; 6 and 6; 7 and 8; U..claoa ll, 

- who are "''ually removed from the deceased 
in tho line of descent ahould not be per• 
mitted to- inherit simult.Rneously .in recog· 

· njtion of tpe principle of equality of.,...,.. . 
.t. There 9001DB no reason also why the poei• 

tion of otert-rol.a.tions luis not-been mllda ' 
el""""r that it ha9 bdl>n. The only ref<>r· 
""""" to half blood are contoined in Part I, ' 
~Ia.use 5 (•) and Part ll, elaua& 15. At no 
pla.e is it ototed that tho rell'tiona specially 

. mentioned in the onlor am thOSB of full 
blood only. In the absence or auch • 
provision a lawyer. might argue plausibly 
that a stop-brother or stop·sister whom be 
represents is ')lltitled to· inherit aimultrulll
ously. with a full brothe• or sister whom 
the deceased may ·have left .bohind slobs 
with his· client. Whether he ·aucceedli or 
not is a different que'ltion. Tho ambiguity 
iii thore and it is likely to be made use of 
in order/to foment liti~ation. It therefore 
lleMrvllll to b• cleared up by adding ..,. 
expli'1lation in claWIII 5. 

11. ·s~rs in the provineos other than Bo~b•Y 
llli\Y fool tb&nkfnl for the po1ition given to 
*hem in clan m .b·1t tho 13 in Bomb<"Y 
would have a grievance l"ce.UJIO whe.
undor thB o:d.stinl! law tf10y come in ae 
heirA b fo ·o utany Gotraja Sapindae; theY 
are undar thi., COolo postponed to inlliiY 
de'leendllnt• who wonld only have come 
in '" Bandhus and even a Gotrnjo. S11pind!t 
not sp">ifically provided for, DAm >ly, • 
brother'A AO.R•s &On, for who10 interpf.).llition 
at loal!t there soema to be no justiJICI.Itipn · 
whatsoever. · . , 

6. t:n fixin~?; the ordom in cl.....;s ll, m, iv; 
V il.!ld VI mille boil'S Mom to have b""n 
preferred to the female hoil'll except in the 
c""" of the descondonts, parents and grand• 
paronto<. It is not 'Oxplninod why it bas 
_boon so dono. , ' . ·t 

1,. It is moat BBtolmdillg to find .. married 
· girl b>ing trootod '{or the purpo~e of suo· 

COBsion M C\)'ntinnin~~; to be rm agnate of 
tho Cather and hi~ relntio!\11, For doin!l SO 

. thoro ill no b1nis in law. Tho value attfKlhed 
• 

1 to the fl<lllU Jar ceremony of adoption (Sail 
Part Vl, Clau•rP18), seem• quito out, of 
proportion to tliat atti\Ched 'to even the 
SMrnmon~l form of nmtTio~e,llot alone . ' 

_ the civil1 If 'the •Miical reformers wiJ,Dt 
such a provision let thorn hrwe it by· oon• 
fining the oporation of this mb·clause to 
~tirls mentioned in tho civil form only. 
There can b1J' no compromisa in a motWt 
involving a flmclamantal principle of. the 
Hindu social struotW'O. -
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&111111(2). 

in 

'· The mlrict>lon of thll rl!lbt8 ot' widOW!! or 
ooll,.tomls In Bomlil.:v afw it hao boon 
enjoyoo Cor o~or hnlf a clllltury is a fl~><n"ant 
viola~ion of II civil ri~t. If uniformity of 
Ia• throughout India ia detired at aU, the 
extnnlllon of the 'ri!lht to the widows or 
onlll\toro.lo in BornbBy to tltose in the ,other 
proviilr.ll8 1110uld b3 a ato1' mOI'Q in 001110o 

, ~ with juotico and oqpity. . 
The provi•ion in Y ni. II• 1 ~7· he.vin!l been 

intnrprotnd bv Val. to mou.n thr>b not only 

4. At 'f)reW!IIt in&RI- bet1veen all ~ 
con be declared to b> null all.d void. TAl• 

dimit as · in ohjeotion No. "3, • oholll 
eontin11e to be deol"l"ed such at'the inatenc~t> 
of ooy m""'her of the l!&9ta to -.•bich the 
partie~\ belong. Clause 29 should be 
ammded aceordlngly. 

II. It selection is to be :made bet1veen the 
IM'o lllits of ch\111011 3 to 6, I would aelec' 
the seoond but wo,.ld limit the prohibited 
B~ip to 3 'dogretlf on ei~ side 

. fl:om- ancestor. a Sioyn. of a Yatl but alA" an Acharya of 11 
VGMpraahlm ood a Dharmabhmtro.ika
thlrthin of a Bralunachadlt8hould lie \Wll• 
behaved, thn.t kind· of qualification mOl$ 
be m61ltion&d in (a) ood (c) a• nacessary 
fnr the accrual or, the rlghte of inbvritonce 

Clause 7 (4) proviso lll88 no ..:ea..on why a minor widow should no• , 
O!ld 14 exoept.i"__l• require the coilsent of any; of her parente 

th~in provided for. , 
<:tauee Jj (ol.(l) •• , Slnoe tho detlnition of • Stridlmn' bee bOOn 

made very comprehensive, it ie. pomble 
$hat a mother ml~ht leave son's debtli IIIJ 

I • 

.. 

• well ae ......,to. If thn.t io tbe Cll88 the BOll 
would get only one half or the share of a 
c!Au~~:htor out of. their ml\tdmony, the 
lio.bilit:v for the debte should faUjroP<Il'• 
t'one.tely on the daugh"""' an sons. 
Ther.e 800DI8 to be no provision of th11t 
nature In the dmft. One should therefore .cr.WIII Ul (3) 
00• inllertt>d. There lning ·nOJUl in reapeot 
of the dobte of a father also a geneml . 
olaUM covering both ,the - of debta 
may be lmoorted mnrmR the ,_,.t provi
elowl. Women should also be debarred by 
a epocifio clnuse from di"P""inlt of immov· 
able propertil!8. if any. inherited from th11lr 
hOllbllnds. by ·gift, intervives or b:y a will. , , 

-. who may oo 'livbisc ot her elder brothel:- If 
Ill adul~; obnply because llba bad tnarr:ed. 
onoe. abo did not ·- tt be or i>11 nle 
at which abe will heve .no pMI'er » think' 
ohll the pro• and COliS of the M!IO. Io b 
co•e of a minor widow who hs.e inherited 
mbatantial property o~>f an old buabaad 
dying eonlea8, the libo:!rty lel't bv this kind 

• · • of. provisiOJl is liable to bo abused b)l; oth81'8 1 

• who have a11 "!0 on her property. Control 
over her of aome aldor1y fels.tion on ·the 
parental aide is ~I'Y 'ill abe llttsin8 
majority. . •. , 

A marris'"' which is object>ed to may not take 
place because of an injunction from the 
Court b11t that. would not prevent the 
pe.rtitoe from beVing access to each other 
and that would giw scope for promiecuowt ' , 
interoou-. An eft'eetive p~>:isian should 
be insert...:~ to prevent this, for otherwise 
the probibitioo. ,pC marriage can have no 
meaning .and piii'pCl!;"' ~ · 

Clau.'l'l •• This provialon CQ.Vtll'll the c-. of Pratil~ CJ•- ll3 (1) (8)' 
Dll\rriaJ.!II also though it ·18 prohibt~ • Expln.' 

The test for the ri11ht 6r gue.rdis.nahip ilerein 
·Wd down is not IJ01llld. The e:q11anatioa 
may be dropped. (ll (8) ill enoogb. deilnitoly u unde'l'lltOod b"/ all the Ht~h . 

· , Colll'l8. Oirla who 1 i!htered Into such · • , 
. marrilltl"S should depend either upon an ClaWIII U • • 

anti-nuptlt.l ngremnent on 11 teflt&lrumtai'Y 
provision. Thie . clauao ie . pl)rticulo.tly 
ohjoctiona.ble as it is likoly to enoolll'&RG 
Pmtiloma mBrrilll!ell 1rhlch abollld' not be 
t.be policy of the ~lndu law. • 

a.w. lt:~ This proviso nuDiftes the elfect of the rule 11:1. • 
· the clauae. If It Ia laid down as a atriot 
• eirl!J qva. - - in a 100 - hardly 

one wUI be.found whe1'e a Hindu llllabanil 
m&:y have !lOne to a ('ourt of law to prove ~-Ill • • 
that hi• wife w&. unobaat.e. If aUowed » 
atnnd, this proviso will encourage women to. .. , 
load immoralli-'k with impunity.-

There are and wiD be ee~ married, Hkfua 
having substantial' property but no mala 
i98Ue. Adoption is a risky afFair • .A 118COild 
lnarriega should ill· their .,.. be allowud . 
on certain' oonditiOilll. Although a. p~itiva 
provision permitting pol;ygamY' may not be 
ml>de, the p~ooe oan be eerved by 
adding a proviao to this olaqae introducing 

• an 8ll:ception in the ·case l>f ouch per110118 if ' 
oetta1n ci:rcumatanllea to be definlid exiali. 

The .provision •in · thia lillie for oOot..rrinc 
rule·making powers of the Provincial Gov. 
'el'IU'Iente is wry widely and · yaguely 

. worded. Tile power ahonld be (o) general. 

, Part m.-Tena· .As in tlia case of llifte, the ll>w or prooedDM 
tory may be genei'Sl hut the substantiw law If! 

for ·carrying out generally tho purposes 
{lnder!ying the cbepter as.a whole and (b) 
pa11iicular; as to specific purpoeea to be 
defliu.d with zpfarenoe to anv of the pre'fii.owl ;'~am. peraopal. The prinoiplea thereof.sa rej!&rds, 

bequests must therefore be ,clearly defin~ 
1n the Code. If th~ are any iUiomalieB Clause os 

Part IV .-Marriage 
and Divorce, 
elnueea.l (b) and 
7 (6), 

I ' , 

Claueea 3 to & (both 
· . 1101ts) and 18 to 22 
' and, -~II (ii.i) pro-
~· . 

!.· 

I • ' ,· 

~ mus.t be cleB.red up. · · ~ 

This elauoo by oue -~troke of the pen proposes 
to p\lt an end to the ri!lht of the H indua 
~vom<'Ci by 'libe Mitakshera to take the 
Joint f"mily property by right of survivor
ship which ill.the necaMI>\'f oorrollary ofthe 
equnlit:v of righte between a father and 
a oon in the property a:q?ired by a gnln~· 
father decl~>r<'Ci,by Y~l· m_: II.- llll of.hta 
Smrti. The X'411""'M gtven m the ma.rg•nal 
not<ls are not satia£\Ctory. · I woultl rather 

- wish Bengal to be placed ·.under the 
Mltaksham law. · 1 · 

Pilot relations' between the deceased and t~o 
depend1>11t claiming maintenanoo from hta 
eatf>to should. not exoepb in.tho- or a 
Mo.oul!ine be 0011$1dered. while determining 
the amount of mi>inten&nce allownble to 
the dependant. · . • 

1. The nmnlr>r of speclfi~ oolat!OM :rnsrrlllge Clause 2Q • , • 
botwoon whom• is pro~1blted •s ver_y small, 
under oll\uae 1 (b)·"" 1t stands, •chtldron of , , 
the ~&me grand•parento oan Pl&rry. Proh•· 
bition should oo up to the thlr!l degree on • ' 
both aid..,. . · · .. : d 

:L The sphere of oolectioa. beoolnes w1dono 
thllt it is even under the p:ovis? 2 to 
Seotion ll (4) of tho Special Mnrrlage Act. 
1872 and no: expllma"oil ia given fof , 

. widening it. • , , • , 
1'. When • thoao are · ~oruddered together a 

oaoramontal mnrriage is reduced to ,a . 
marriage In tho oontrnotual form,.?": l!'lli'!lil 
all ito aanotity nnd .on the. oondltto>IB laid 
down therefor bolng l'f.lll.d.crred nugatocy. 

:a, Ola.use, 18 to 22 and the proviso to clause · 
29 (iii) sh01tld tberoforo bt deloted. . 

3. Along with the p~hihitlon of the m&trl&gG8 
betwoen Sapindaa those b~tween Sagotraa 

• Ufl to ~Ito deROondante of the 111.11118 gra.nd• 'CJitii.M 30 " 
father. <m •lther sldo ohould be prohibited 
b:v inw1 . custom or no cueiom, cf ment 
(25 yoan') growth, : ·. 

' changes therem. · 
Th~ Bunda or Vanlcada C'OIItom is ·~ioioua 

though widely prev&lent. It baii been lba· 
cause of several suicides C~f poor parenta · 
and daughters 'of ouch parente. Ill view 
of that tbia provialon seems to have beeu. 
fmmed balf'-hoo.rtedly. • It· OIIXUlot check 
the people from following the oustmn. 
Many . unaducsted pa.rente ot youth&· 
cannot ro•ist tht!\ temptation to olo.im a 

, . · lltlbstanti!\1' dowey proportiontlto to .J.he 
\ worth of the groom in the ma~onis.l 

· oommlDII>l market. I would· thenof...,. 
recommeq.d the substitution of thill· cl>uaa 
b:y a stringent on<) making it an oft'onoe 
on the part of a bridogrOC>.ID or hia pa;... 
dia.n to demand a bridegroom .prlco as the 
consideration for consent; Voluntary PdY· 

'monte MIUI.Ot or <Ollr88 h• p.revented Or 
detected ifprohibi~ by law. · • 

This !tnU:..e is, open l>o ..iveM! objoctiO::.. 
Tho:ra'IO:- . . • . . 
(i) It omite to .'Include In tho clauae of 

mt.rriage to ba declared null a.nd . void, 
a marriage between parties ielatell in 
the ~·degree throlll!h a common 
ancestor. I woufd. nob 'insist 011 m.arri· 
ago..~ those who Clmlloll ·~ . , =i::r:r::nt ..:s ~:d.that 'limit . boiug 

.(ii) There should be a time-limit witbiD · 
which ·action for such a purpOSII Cllll. ba 
brought. • ... \ . · 

(iii) I aee r)o ..,.son· why a D:otriot C""" 
and 1> 'High Court aro given CCliiCUI:'n!ai' 
juriajiiotion in this mwtter. It will' be 
enough ift'he,d- ora Distriot Con!'$ 

, ' I is required to bo "'!nfirmod 11M ~e B.ipa 
Court as ie already done 'by7iub-ala1188 .(3). . . • . 

•·- 1. I ·.,;,uld particularly 'll'ieb .._,;enlal 
• marriages eopeolaJiy il they are not mgia-

... !J':~:'."!/J:!!... from the purtriew ot· 



... 

• 
s. .A.p>n &un tliM ~- in \1\t'> ~"""" t\f. tho 

_.,...._.... ~ in an.v oth<>r form, 
' ~uut-v in one of tM $p<IU""" continuing 

f\)11: nO!; """' ihtm T yMTS and fmmd to be 
'"""""""' should not be one of tOO jm~>.mds 
f\)11: tM ot.lw' ~ to f!l'li tOO IDI\rri~ 
~ ~ tM di~ wife or 
husb.utd 'II'OUid bo without· an..v 1.'\..tatiOil 
to- fbi: bar or him and would tht\'M11pon 
ha\"01 to ' go to a mMtal hospital. I 
belicl'l'tl that in surh a ~"'"" of 11 hus'b.'llld, 
a joint f.imily and in surh 11 .,...., of .. wif<>. 
libonv lio tbo husband to ~ again 
would bo. bktlling. . 

I 
'l'his el8u9e is oo wot<100 that ;r a m~~ome:i 

....on>tm is kidnapped by 11 Mussalmo.n a; 
bap!"""'' martY a time in Sind and North
"""' Frontrer ProvUire Ntd forcibly eon
~ lio t.he lslamie Fsith. her Hindu 
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• 

or IU'IIOI\d any of thom eo as to be consi~\' · 
~with tho exi~t~noo on the atntute b:10k of 
a C<>de apphcnbla to all the Hinduo. as 
defined in tho Code, and wherever rc.•iding 
in British India, as eo amended. Tb..., 
enactmants a..,:- . 

l Hindu Transfers and Boqu88ta Act 
1914 (M~rM Act I of 191~. ·' 

!! Hindu Disposition of Property Act • 
. 1916. . . • 

ll Hindu Tmrutfel'!l and Bequests A~t. 
1921 (M~ Ac~ vnt of 1921). 

4 tndia.n Limltntion Amondmonb Aot, 
1927.' ' 

6 Child M~>rria.ge RMtmint Act, 1928, 
6 Hindu Gains or LNr.ming Act, 1930. 
.7 Arya Ma.m..ge Valid"tion Aot, 1937. 

hu.b.md ...... uld ba entitled to dooltue the '1. All-India Hindu Womn•s Coni renee (M:s. Janklbal 
man'ia<:e dissolved. Buch a prcl\'isiou 
...,.,td:I r...-, eneont'81!<> forcible ron1"(l!Sion . Joshi, Po~ns-P.e.>lde t}. 
or"""' ecqu -oo in i:<:n'I".,.:.,Uon baeause The R&u Olmmittoo has been app~rently resuscitated and 
;:,;:.':,. :;::.o~ .J: ~ to. hor has presented, a revised edition of draft Code in August 

, last. In tho explana.toty ncte apre:tded to· the drat\ 
Pad v-lfinarit:v Anatmslguardian'•J"'W"rsmaybo,....tricted Ctde tt.ey Slloy tha.t tl:.ey had prepated a. draft on these 

IOtldGulll:diaDship as Jll'OI""l"'d but if his Ward's mainteran<i! topics of Hindu L&w on which alone the Centro can legis. 
--Oall!lll&. !!'::.:~~~d.., 't:n sh":~~ late at present. Further on tb:ey. say in pa.ra.gra.ph 5 

an _,.p~iOn or a proi.-iro, 00 left froo to that the topics dealt with in the dJ aft are !loll topics in which 
&<'knowledge pa.-t doots, ihny, for on that the Centre could legislate at pte>e:tt and ths Hindn Code 
......Wd depend tb& Ward's credit which ia enactable by the Centre has necessarily to confine itsel£ 
a great asset. to tlem. They say that the very fact that they were 

CloRa 10 read wjl:h · JDSiad of a positm> kpl fl~ll~Ctnl611t -against jn concurrent Legislative lists suggested that· they were 
~ 1. • t.he n.eognit.ioa of a tk jtldQ guardiap. in all topics on which unifmmity was primlf facie desirable. 

- i$ would.bo better to restrict the ·Probably for that reason that they have modified tha 

- ' 
C !:.t aet .,:U:.:~ ~'!,ore u!.mu:: ' preamble and stated therein·" whereas it is expedi\)nt to 
parentsintheab;;oru,.,o£ 811yoft.henatural amend and ccdi£:1-certain brancl:es of Hindu Law" they 
~mentioned in el&woo 3.. Jnother have prepared a draft Code with respect to those branches. 
wsy to prorido fqr a contingency m which It was worthwhile tO not" tbat the original Bill as well 
:;:: ~~ reX:.!i~ru:! !h.,~:!,~ as. Joint Select Ccmmittee Bill were intended by the 
w ll&ttJr&l guardians in clause 3. I see preamble to be parts of Hindu Law which was to be 
w objeetion to a pat.emal grandmother suclessively amended as a. whole. That project to amend 
.,.. a father's vidl>wed sister liviD(!' in her the whole Hindu Law in successive stages seems to be 
hrotbor's ....,.,_aeting "'~ tbo gtl&l'dian or abandoned for tle reason that tl:.e legislation with re.~pect ' 
!:J:'!f'i:!; b'!J:. ~~.:.,=:, ':;{ .!J: to the other branches cannot fall within the ooncurrent · 

• 'boy had died Wore his f..ther. list; thus the Hindu. society is faced with' piece-meal · 
-..... ~ u~ On the ..bole I find this ~ ... ,. mo,.; -•is- logislation with ICSJfCt to tl:e other bra.nche~ it cannot 
..,_.. • ...--...-..r ....-- ~ - fall within· the concurrent list ; thus• the Hindu. eociety 

t;iaa.. f8ctory tb&l1 .any of tbo previoos 01188" lB. faced with pioce-rnea.llezislation aoaa.in. · ' · 
Some o( the depanUres from the existing -
law, e.g~ the nmovsl of tin• restrictiolUI 88 Undor the circumstances the dosira.ble course wo~ld 00. 

.a-s 

to tlje adoption of a boy wh-. mother the to send those Bil.ls which ·are before the Assembly· along 
adopting father eoold not have married, 
and of tlla' as to the adoption of 0110•8 with the draft Code with a. recommopda.tion to codify and 
dao!>bter's !lOll or siator's oon and mother's amend if necessary ·the Hindu Law in successive stages. 
sister's lliOD., are SllJII>Ol'ted by reason and '-- h bl · '-- h · f "-"""""Y''"M•, 1 bove, however, to toke It is tuu um e suggestion tm>t t e VlCW· o the ""m· 
euep~ion to a few elaiisea only and they mittee that tho Centre could logisla.te on the topics does pet 
are 88 folio..._ appear to be correct and the reasons are as follows. 

This elause would enable a boy or a widow None of these lists.refer to personal laws ofthe Hindu, 
8jZed 15 y~~ to make a valid adoption. Buddhis):, Jain and Sikh communities as being within tb&. 
!; ::a..!.!f: ~ery to d:i'J:o::, r;:;.~ b:~ .· . purview of eitli.st~er thhe ~ent~tai.,Jis11t, tho '-~rovmh' cia.1~ list, or · 
~ioa. Bo•ev..,., even, if ·stray .,.._ . tho c:oncurrent , t ere1ore 1 10 ows ~-t t eoe 111ta 'Y~re 
are intooded to be provided for, there not mtended to affect the ~rsollllillaws of the commumttOS 

~ .....,. no just;ifimtioo for placing tho which 'irere mixed with religious notion and therofore, 
""f'8clty to adopt a y,..r ....,.Jier than tho th n1 fall "thin the 1 ' -~ d u-t ~ of majority in Hindu law. ""' oy ce:n o y Wl . genem powers -cOIUOrre 
at pn••eat.-~ than the age at by sectron 99 to make laws Wlth respect to the \ihole or 
which · • widow can give awe.y her eon in part tlf British India. .and in the case of a. Province witb 
adopt;ioo. respect to tho Pr6':ince. ' · · :. 

a.- 10. 19 &ad I em of opinion t:he.t a widowed mother should Constitution distributing the power bot"ieen the Centr& 
26 (%).. • not have JlOW"r to adopt & """• if bMides and Pr~incelf similar to our$ is found to be enactedr for 

!:·=~tt,':"'c~'!::b!..~.:;.~r~: the Dominions of Canada. )ly 'the British North Amorica 
dooeoo the adoptl<m would be.ve tho offe<>t Act, 1867/3()-lH, Victoria C. 3. ~ections 91 and 92 of 
of diveotilllZ&J""rtof tbe 88tatelv60ted in thAt Act provide list~ for'thOflO matters, namely, ma.tter!l 
:,not.t!',""..,~:·m~,:i!, 1~:!':1!:.t~"!i.i~": falling within the Dominion list, mattel'll f~l.ing within 
Y""" of th dmth of tho d""""""<'-or bofore the Provincial list and supplemental powers to legislate 
f&rtit'on for otherwioe complire.tions dnd for tl;e whole are given by those two sections. The rule 
OOnliA:u ere likely to arlM. lf this sur~ei!- of interpreting tl.e constitution with respect 'to thos& 
tion is adnpted, ciP.u..,. 2 and 19 would- powers ba.ve been ROt out by the Privy Coun~il in vario.illl 
bave to 1, smen.ded ac<'ordingly and cal!eS. Rule No. 2 of those rules is in those torms : 

~ .. 

elawle 26 (2) deiW!d aa ~· . 

8ck4:/lllt 11. 
Laotly, if the ... gg...tiOilll made by me to 

J.U&k.e good tbe omiMi.otuo whi~b I have 
v..iriwd out ...., actOO upon J hiWe to draw 
the ~>tt.entlon of the COfll1llitt88 to the 
f<,IJ(IWinlt ~m<>Dt<l now m foree Bnd to 
~ their naminaloion with a vn to 
- 1wbetb« or II® U ill cleeire.blo to ropee.l 

· " The general · power of the Legislation' of ~J.le 
Dominion~ ie supplement to the power to legislate upon 
the subjoct expre11.~ly enumerated and mu~t be stirictlY, 
confinOO. to su'ch matters IIR are unquohtionably of na.tionaf 
importance and interest. a.nd must not touch on subjects. 
Blllligned to the Province" unless thns!l matter!! bave 
attained such dimension ns to affect the Bedy Politic of the 
Dominion." 
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Ta'k~, t11eroforo, this role as }leing the ~1le of inter- law-would be .in tho juisdi~i~n of each Province a9 being 
protation !or similnr statute as tho Government of India ma.tters rela.ting to the Uomicile. Now let us apply this 
Act it .wonld. be worthwhile to oxa.mine tho ge:te3i~ of tho. to3t to the draft m:~orriu.go. Bill as d.rlri'tod now. With 11-
onMtmont of tho throe schoiules. In order to do this it view to bring the uniformity, in regpect to the ma.rriage 
would be noce:>sa.ry to rcfor to the report <1£ the Joint la.w the com:nittee is forcei to say ·with •respect to the 
Parliamenta.ry Committee. on the India.n Constitution new clause 3 of Sacra.menta.I_Marcia.ge as follows :-
Act. That report ha.s boon read and aocepte.i even in ·. " 'rho most suitable course thoreforo, seems to be to 
·tbe Cou1·ts as boing the part of the oon<!titqtioil and. basil! embody in the general la.w only the most fundamental 
of'the con.~titution. P~~ora.graphs 51 and 52 of that report requirements while leaVing the persons at liberty to 
deal with this m!l.ttor · Tho principle of having list Nj?. 3 follow other customary ·requirements in their practice if 
(concurrent list) is discussed in Joint Parlia.fnenta.ry · they so de>ired and analysis of the requirements to get 
Committe< in theBe paragraph.~. In view of tho experience at the fundamental ~aUld show the necessity for the 
obtained in India. and elsewhere the Cenllral Legislature brid.o a.nd the bridegroom alone to e-s.~t . and nothing 
.should have a Legis!ative jurisdiction to enable it in further, so tha.t to reduce tho mo~t importa.nt SS.<1fament 
some caaes to secure uniformity in tho m-.in principle~ believe:i in by the ma.jority of the Hindus to snit the 
.of la.m throu~thllut tho cotmtry, in others to guide and condition of minority community li!te Sikhs, Brahmans 
,,mcoura.ge ·the Provinuia.l efforts p.nd . others •to provide and other simila.r societies to a fa.rce. This is the tesult 
remedies for mischief' a.rising in the Provinoo, but extend- of uniformity." _ _ 
ing or liable to e1tend bdyond the boundaries of such 
Province. · By way of illu ~tra.ting thi~ they cite thu great . • It is therefore; once again emphasized tha.t these ma.ttml 
Jndian Codes as iJlustr.:t.ting the first, the se:l<>nd by such must btl left to the ProvinCil& a.nd do not :lilll within the· 
1llllotters a.s ll\bonr legisla.tio.n and of the third by le~isla.tion . rule of inteTOtation discussed,a.bove· a.s a.lso_ with respect 
for the prevention ani control of epidemic diseases,. they to the cane.die.n la.ws. . 
did not think it desimble that the unifortnity of la.w which If 1mfortunn.tley the Central Legislatnl1) passes the la.ws 

- ·the lndie.n Court provided should be de>troyed or whittled on t'he30 topics 'the Hindq community will have la.ws a.s 
away by the unco·ordina.t\'d. actJ:~n 'Jf the Pro•tinol .. l l.l')!is- follows:- . 
la.tion. This is the one aspect. Tlt!l second aspect wa.s 
9o11 loco. I CJOndition varies irom the PrrVince to Province • (1) The law on tho topics enacted by the. Contra aa -
·it was nece.'!Sary that the Provindo.llegisla.tion should ha.ve . proposed by the draft Code. · . • . 
,power of adapting the general I.•gisl:otioo ol thi• kind t., · (2) Original Hindu La.w with respect to Joint Fe.uu1y 
mt""t th11 par,,i,•ulor ciroummnce of'the Pmvinoo. With Pa.rti~iort Debt-Alienation, Religious Endowments. 
this back ground showing tho intention of the Legis~e.ture bonami t;e.riSa.ction until tho Provmces enact the.la.w •. 
in enarting ,,his oonourr nt lif"l' the itnrn~ 6 an.l 7 of the · , 13) The laws with respect to succe~on. of agricultqre.l, 
list No. 3 in Schedule No. 7 will ha.ve to be interp(eted. limd.~ This ca.n bo enacted: b.Y t~e Provmc(lS only. 
The item.q 6 and 7 of Pa.rt I 11.1'(! as folloWs :- . 

(4) Tho la.ws copied from ~he British Indian Je.WI! 
6:Marria.ge and divorce, iniants, minors, adoption. in various India.n States. • 
7. Wills, intestacy and succession save ·a.s regards . 

· :agricultural land. ' These would fo~ different Ia ws which will govern 
· These items have to be examined and interpreted with: the I:Iindu society if unfor.una.toly the course is adopted. · 
the help of the princ~ple' quotei a.bove.. Now take ma.rria.~e · we· propose, the~fore, tha~· there should. bo no change ' 
'&nd divoroe ; ma.mage la.ws governmg the seven ma.m of the persona.! law of the I:Iindu ~ to a ter;ritorla.lla.w but it 
teligious were not touched but the Special Ma.rriJ!,ge Act was should be kept as personal as it is and codifica.tion only 
a Code of m1'rria.ge law with respect to the general popu- as opposed to codifica.tion and amendment should be had · 
le.tion outside the seven religious communities so also on tho ba.Sis of different schools. Once the law is codified 
the Indian Divorce Act. Ta.ke the next item, infants a.nd on the b&.qisr of di.lf.,rent schools the points of agreeruent 
minors. The Guardian and Wa.rd Act of 1890 is the· and difforences in various schools woUld be narrqwed 
Code with respect to these ma.ttors. These matters ·a.re down and ground would be prepared for assilliila.ting the· 
included in the concurrant list to. enablE! the Provinces,. whole I,Iindu ~a.w a.s S: Fed~~a.llaw if w~en 'th~ Federation 

,to adopt the la.w of the particnla.r circumstances of each comes into ell!Stence m Drttish a.nd ;Ind.ia.n India. and these 
Province. Take item 7, wills, intestacy .and succesllion. several statutes will forn:l important step~ towards a desir: 
This obviously refers to the Indian SucCEssion ~ct which able end. . • 
is thq uniform Code foi: persons not belonging to . the · . 

. .communities go:verned by the personal laws so that except . With-the~e -general tema.rk!J with tespe~t to the powers 
"Adoption" not a single item rela.tos to personal law and of· the legislation tho other throe po~ts . of ge?era.l 
therefore it is only the,la.w of adoption that ca.n be within importance which are m!l.tters of geMra.l prmctples will bo 

. the purview of the Centre. ~ _ diqcnssed first ; out 'of those tho principle of simulta.neo~ 
' sncoession ha.s been discusse:i in my letter, dated the 20th 

As· stated 'above the persona.! law is no~ referred .to in March 1944• The other rema.~g points of dis~ussion 
express tetms in· any of the lists. The relia.nce placed on would bA conferring the~bsolute 1nterest on fema.le hell'S a.nd 
items 6 ·~~ond 7 cannot a.s interpreted a.bove, give removinatheincompetencyo~womenowingtosaxdisquaU.. 
powers to the Centr!! to legisla.to on these. matters and the fi.e&fl~n "'alone. The first point of conferring the e.bsohite 
. necessary consequence follows that these topics cannot esta.t<> :-The Hindll llharma. . Sha.shtra wh~ch incll!des 

_ pe legislated for by, the Centre, except under .the j!enera.l SociC>logy a.s well considers fa.mtly 9o9 the umt of soc1ety 
power given by section 99. It is not the uniformity as.opposed to the we3torn iden. of indi-?duo.l ~p.n, wo~!\D. 
that is desired but the des\ruction or whittling away tho and child a..q ea.choeing a. different umt. .This latter View 
uniformity of the law l~~oid down'by tho great Indian Codes. has given rise to extremes of ca.pita.lism on the one ha.llll 

'£here u; one other point of viuw froi)l which the question a.nd. socialism Or communism oJi. .the other. App~
~a.n be approached 011 the assump.tion tha.t the itemi 6 a.nd 7 rently,·.the I:Iindu thinkers took fam~y as the. group as .tt 
ca.n be so mterpretcd as to include the several topics ,on was unitod by tios of blood and a.lfe:ltion as bemg the- umt . 

. which the drJJ,ft Code. is pr.11pared. The concurrent powArs As 11 res'ult of this conception they. hav~ not e.c.cepted 
in these cases would be supplem~nta.ry. powers whtch can the rule of ab.•oiQt<> power OV!Jf prope~y as e. rule m any 
. be used only in mll.ttl.>rs which bl!.va a.ttaiped such· dimen- Cru!e. ' Evon with re1pect to self"a.c9uued property of e. 
ilions as to affoct the 'Body Polit·ic of India.. malo s~e VJjna.neshwo.r in, co~entm§ o~ yerse. No: ll3 
' . Alt~r ·,the 'introduction· of. the pr.ovhtcial autonomy..- o'f II Chapter of the Ya.gna.vn.lkya. ' Jll:rltt ~~ ch IS l;he 

view with respeqt to powers of.Dia.le whteh V1jna.neshwat 
the .several Pt·ovinoos are foreign oountrioli intei'se. This propounds. With respect to this topic tho Ra.u Comm, !ttoe's 
ha.s been ruled by the Bombay High Court and the to~t £ 11 appn.rently .on which tho propo>:ition i~ based are ( 1) ea.ch reasoning is a.s 0 OW$ :- • 
iProvinco .ha.s got law of 1ts own, Public dobt' of its own, •1 A distinction must be ma.de betwaon ~roperty on 
services of its own, Courts of tts o'l\rn. Such province ca.n the one hand imd· dominion over or devolutiOn of th~t 
au~ the ·other in ,Fedora! Court, the centre ca.n sue the property. on the other, so that in their vielf the property 
·P~ovince or tlie Province co.n 'sue the centro, ·so tha.t of a. woman, i.a., stridha.n should ·be the propert;v of a. 
.each Province: is a. . country by itself a.nd foreign with woman notwithstanding · .th~. degree of .dommatiOn. or 
respect to others and ma.t~ors fa.lling within the personal. powor over the ·property or thO' ~~e, of devolution 



« l'l'"J:>e:ty. n,-.n~foot-, ~..-oc~'thing that is obt~~ed by 
~Ull..'\ i;: a sttidhau. Yljn~b~ .di)OI!( not unposo 
,..~,,· fuui:~>~• t-.n th<' .~~t<-• oo._,:~u~ •t Ill hold by wmntm 
.00 ~.ref,ll'('-. it mu:;.l bo, d, ... woJ t~1at ib.o .h&lii\U absoluto 
po..rer. l'h.'ll t bo third 1\\.1..<11)1\ 1.'1 that the , perpetual 
wtd.~""' of a \t'Qillall ~ 1101; inrompiloiiblo~ "ith her acoopti.ng, 
pr>:'ptny an.i it h~ uo l'<"""ing on l'roperty rights. AC<'Ord· 
~· t1J ~I ~Oc'ls of Hindu law a WOllll\ll ho.s absolute 
po'nl" of di~;l owl' ~-~. kinds of 11tridbi\U 1\lld the 
~~<'ol (':X}~<t'.\'S.>d thtur opllllon that the law ho.s berome 
c.::nr::llkst•-d i.'<'C'3u-'"> we h:l~ d.,p.vted from Yijnanesh'\\"1\r 
and ·tb.lllllluti.ln is 01100 more t~ hal found in a resort to 
t.is~"· 

The Yijntmeslnrat's int('-qlretation of stridb~·. ~ 
ilh1-.iling ~ kinds d propt'!'rty d.-pends on the interpre
~and rounct.;.ti.:m on~ wcrd "Adhi" in the verre. 
li shooli ~ nct.ld in tlili;. c.•on:acdion that the verse 143 
:M p.-inted 1rith Apa.."al:k ('()IUIU•.ll\tary does not cont.-t.in 
the 'llf()fd •· Aobi" but the c:ber edition referred to by 
n:aya:~ ai"<.) d® Ut1t l'<'n':>~i·t the trord .. Adhi ". 

transaction and he concludes that in th~ prcsa~t oiroum . 
staucos it is not in the interest of the widl)ws as '& ~ 
th>\t they should have unrestricted po1vers of alienation," 
• :\[r. Justice· Divntil\ · iR recently reported· to. b~ve 
ob.<erved tMt the htdil'~ owing to their illiteracy 'would no~ 
for some time to ~ome bo in a. po~itioQ to take advantage 
of the Bill and the Bill would not be of any advantage to 
them •. 

As stated in s~me of tite p~phs ·ab~ve in Hin4n 
L~1v absolute power or domination over a property is an 
exception rathe~ than a rule and it apJlel!rs that in reapect 
the continental la1v is the same. 'l'hf continental law 

_l'l'ttricts the test&~Uentary powers of every holder. There.: 
fore,. it MllJlot be said that the rcstdoti~Jns on 11. person's 
power of disposal are nece..~ily bad so that the doctrine 
of absohtte estate being conferred ought not to be accepted 
by the· lt>gisbtion. Diwan · Babn.dur · Brahma, a well· 
known lawyer of Nagpur, is of the s:~.me opinion and gives 
practically the same reasous.for his opinion in his t~ 
on the Hindu ilt&-tate suoo&l.Slon. 

Thll trord ., Adhi " :\:S a l!'-~•mma.tical rule should no1. 
CQlll:e &fur .-\dhivedhika in '-rerse 143 after "Adhi, in·· With th'eolll preliminary remarks I beg to'submit the 
Tw"'Sii 14! 'IIT.ici:t is the 1a. ,f; ~ific caregory of stridlwl following remarks and suggestions from the Hindu MahiJa 
me.;ttiorlt'd. by . Ya.,.anavalkya. Dl'. Altekar of Benares &bha._ on the Draft Hindu Code:- • 
Fnlre.-5ity in his b9ok "Positiol). of women in BindQ. · Part 1, claUM 1 (3).-~nstea.d. of having the date of 
Ci:rili:ration" at ~~ 26! and ~65 refers ro the effect of coming into force on 1st January 1946, I would suggest 
nristiOil in the reading and he is inclined to preflir t)le , that the period should be five years after .the whole Hindu 
reading of Apa~k ccmmenta.ry a.s opposed to the otlier Law pa.o>Sed, 
n&ding- :&!a.m.bhatti, & · ecmmentary on Mitakshara. 2. Application of Code to Hindus :-
~'!~furs $0 1hls ~ and it sa.ys the absolute powers (2) In the second line after " PrOfessing " add 
shooJd b& gi'ren to wuman whe!l there are no relations. " either by birth or conversion:'~ · 
TberefOI"l. the first; step in the reasoning of the Ra.u Com- · • . • • 
~ wpe:xls on a. db-pnted reading. It is mistaken .rart 1! daUIIe 4.-After the end of _.this section th& 
in exte!lliing 'the rounotation of the word Adhi which, .J?roVlSO shown there should be deleted: 
it is Sllbmitte::l, should belinterpreted eju•dem · gerwia and · ClaU8e5 (b).-Tn the third line ,the word ".Law" after 
only incl]lde ~~mentioned and no further. ~be ~ord," Hindu" sh~uld be substituted by the word 

Tile Prin- Coundl cioes not accept tho wide interpretaion '"Society • ~ · 
pm; b• \ 1]naoo.:.h-..a.r on the word . Adhi. :Besides the After 5 (j) add new " (k) pi'ovideci that the property 
~n that tho l'roperty beloll{ling . to a 'woinan inherited or obtained at a partition from her husband'& 
should be absok.te ~ no limita.tiQil is mentioned family shall not be deemed ' Stridba.n •. , 
by 'fijna.nlsb.Wat ignores tho. ma.in principle laid down ., CZaWie 7.-This sbould,ihclude the Caste Di!labilities 
by 'fijna.nesh'll'l!.r in OOlliiD.enting on verse 113: ·So Removal · Act of 1850 and the schedule corrected 

"'eren if we go back to Yijnaneshwar the comtitittee's accordingly. · . 
proposition w'()nld not be substantiated by .the mere I do not understand why the Committee, the 
silcnr:o of \Ijl'I3IleSlhwa.r on the point. Dr. Altekar, to members of which are all HiruiUII, ahould have a soit 
..-hoi!o book the collllU.ittoo. ~ also refllrred ~ also corner for this Act. Out of 18 members of the lll.lect 
discussed the WilDie text la.w in his book and ~ come to .committee 12 were Hindus and out . of this 11 Hind11• 
~ cow:lusion that absolute powers l!hould not be con- insisted that this Act should go ~o far as the Hindu society. 
fe::nd on a ~ The passage from Dr. Altekar's is conceroed. With all. this protest before you the com• 
hook on pa.;:e 2215 giVen bolc.w. mi~ does not tak" into consideration this point. You . 

It. s however very doubtful whether Vijnaneshwa.r · have to prepare a good Code for the Hindus. I aSk 
re!Jl:y. imend.tld to invest the widow with the right of then, whether you are not supposed to protect the Hindu 
di;posa.l O'"er the Jand.rl property included in ber stridhan society. I place: a · eoncrete. and practical example., 
bui -ac:quired by inheritance or pa.rtitioM. Ho w311 not Suppose 'A', a Hindu, has two children, one son and ope 
prepare:l to concede even to the ma.le ma.na"er of the daughter, the daughter is kidnapped by a Muhammadan . 
joint. family the ~full power to a.lienate the ~vable nd married after conversion ; with the pode as it is proposed 
property that btt ma.y have him~lf acquired.• Could l},e the daughter will claim the property of • A' and will be " 
the:l have even dreamt of inve>ting woman with a right neighbour with her Muhammadan husband of A'11 on in 
whiclt ~ WM not prepared to grant even to the male the bungalow aqd in the landed property. I ask. whether 
~ f His liiknc:e on the point ma.y be simply due· he· would like the situation created in his family. 
to the fact that the tacitly a.ecepted general principle is Po.~rhaps with the Vi wa bandhutwa notions he may not 
that; women are limited heil'll, a principle which was have any objection. I ask the members of the Committe& 
approve:l eve:1 by ~ati the most well-known advocate to find out the percentage of such high notioned people. It 
of Yomen's right.!. may be one in a lakh ; if so why should you not look to the 

11; s only Dayabbag, Bribal!pati, KatYaya.n that are intereSt oftlie entire s?.~iety t . . ' · . ' 
·in favonr of abwl~t.e powt'l' to the widow but later Part II, c~'!'le 1 (1!'-),.,..After this add the folloWIJlg :-
YI'iters like Mitra Misra are not in favour and it is worth- tJ the Jomt family propeM;y. -. . . 
w:hile to refer to Doctor Altekar's summary of the position • OlaU8e 2 .. (b).-Th~ definition-• of . "Heritable . 
in repl~ to.the query whether widow's powers to be enlar.ged property " shown m the Jo!Dt Select Comllllttee's reporl· 

. at pag~132ll!'nd he 112.ys the cllia~ility is t~t her powers in should be adopted. .. · . · , . 
thi!! connootwn are not .11Dre8tri~ This is of rourse OlaURe 5-;-Enumera.ted keirs.-The unmarried daughter 
a ili!Bbility from one ~ of vrew but also a protection should be givell" a limited slu:ire in . her father's estate. 
from another. In the PunJab and Palestine, fur instance, If she· remains unmarried after her death and if married 
male peaaanta had unrestrk-ted power of alienation. The after her marriage, her share, which should be equal to 
reJ~J!t was that many of them 110ld away their valuabw that of her •brother, shobld go to her fa-ther's family.·. ·. · 
la.r>'le and booorne pe.upen~, M they could not properly Similarly widowed dnughtcr·in·law or grand dnughter• 
t:tilize or inv~-t the sali<-pr~ and Dr, ;Altekar ·in· laW should be given Jimited eatllte ,equal to her bUS~ 
proc'!'"'h r- · · . · . band's brother and after her death the estate should go 

• " \'1e t~houH n!Jt for,:~ thfl.t 95 per cent of the widows to the husband's family. · ' 
*"' u;..:dnca'o/1, inf':tflerknoed and altogether innocent · The Hindu family should be taken as a. unit· 11nd 
,c u.e provJ,i•_,r.!f c.i the law; if they are given the rights fragmentation of the property should. not be so as to 
to di.o<- of their la.nded property, many of them will . 11-llow any portion w go away to the otlier family;througb 
be induced by interellted parties to enter into unwise daughters and widows. · · · '. , . 
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Olau~e· 7 ('J1 . ..:..At the end of the 'ola.use ada ·the h 
following :- • / , . t ought to its si~?ifi~ance as au' institution to perpetuate 

' .. ''l'rov.ide.d the undivided son has not a.lready the race and civilizat10n. Re says further on in the same 
. taken away Ius 'Share from the anoestra! ().3tate." · p~ge after rdenin!l' to statistics relating to marriage and 
· • Olau;te · 1 ,· (d).-As already. suggested,__ each· of. ·the dlvorc? that the Qta.tement from stamtics reveal. that 
mtesta.te a daughters shall ta.k~ equal share with their ~here 18 probably something wrong or something lacking 
brothers as· " limited esta~ _,, until marriage or if m the fundame?-tal p~eparation of our youth$ for marriage . 
. unmarried, till death. · · A changed attttude 1S essential to bring about any real 

Olaiiss 8 (4).-This should be delo•-d. • _ 
1
.t 

1
•• • impro~ement. ¥ter all th~ family ·must pe considered 

h d v"" "" o w · the pt'l!llary basw of our socia.l order and anything which 
woman s oul be agnate of h~r husband and oognate'of his ten~ to under!lline it, is bound to leave its mark on the 

. eognate<r. ' , ent~re · f~i!ut:e _of civilization. These remarks referred 
Ola'f8e 2l . .:....This is another instance how til:!lidly you to 0?llditions m ~erict and where there is liberty of 

are agalDSt ·the Aot of 1850. Why convert children t malTlage .and conditiOns are .alpparent which the Eugenic& · 
Why not convert himsel£ 1 The convert himself should be want to ~prove arui_ they want to do so by going back 
disquali6.ed from inheritance and the Caste Disability to the family as basis. 
Remo:ll:lll Act, 1850, should be abrogated so far the Hindu ', ' · Messrs. Pop~no~, and Johnson' developed the same 

· society is co,ncerned, i.e., it should not be applicable to lme of thoughts m . Applied Eugenics '' Chapter 15 
Hindus. · , · . . ~emarks at :page 261 regarding. college ed~ca.ted wome~ 

Olau.se. 25-Eso~eal.-I.n line 5 after the property are very pertment and might with re&Bon be said to offer 
omit the rest of the sentence and ada t4e following :- an .explanation of the pres?nt demand of some few persona. 

" As trustee for the ,benefit of the community to It 18 therefore ~t ~east pe.rtment if not necessary to consider 
which the deceased belonged/' whether the orltil malTlage be . recognized as a par!; of 

Part iii~TMta.memanJ succM8itm.-I.n line 3 after. Hindu Iiaw and in the proposed Code.. I am therefore -
" Indian Succession Act, 1925 " ada the following :- of opinion that the inclusion of the civil ma.rri~e · should 

(Section 212 included.)· · • . ·not be in the Draft Hindu Code." · 
1 · Sae1amenta.l marriage.-Olaziae 3 (e)o-I.n the first IiOO 

Part I.(I~A.-This should be deleted and the law of the • the word .. bride II ailil the word "bridegroom." .. 
joint Hindu family property should be retained as it is at OlaU8e (3) {a).-" Neither party must have a spouse 
present. living at the tinle of marriage.". . . · 

· Part 111-A, Ola'u.se 6 (g).-ln line 5 the last portion . Below this I would propose that the following 
of sentence after the: word "father" should be deleted _proviso should be added:- r • 
as it is inconsistent with the clause (c) of the same section. . " Provide~ an:y person whose ~t wife is through 

Part IV-Marriage ami divorce.-With respect to this illness o~ o~etw!Se mcapable of conJugal yre may apply 
topic it must be said that the Hindu and religion' are one to the DJ.Sttlct Court for permission to remarry in ·spite of 
:and the same thing ; they must be adopted as a whole or the above clanse.'' 
renounced as a whole ; that if a. man objects the I:Iindu Olau.se. 4.-lJeremonies requiied.-I.n Part 1; clause 
Law of marriage he objects to an essential part of 2 (2), the meaning of the word " Hindu "is given definitely. 
Hindu .religion, ceases to be a Hindu tnd mnst be dealt . I would, therefore, propose that the rites and ceremonies 
wi.th accordilig to the laws which related to persons in of marriage amongst Buddllists, Sikh$, _Jain$, Bra.hmos and 
such position. ·. , ·, ·. . . Aryasamajists should be separately BJ.lecified according ·to 

.It. must ~o be seen th&t marriage is th~ foundation their respective accepted autho;ities. . • 
of the society, a.nd is a.n institution. to perpetuate the. · At t:lie end. of ola.use 4 aild th,E' follom_·~g :-_ · 
race and civilization, and any change suggested must be. -
based on good reasons. In fact it was necessary for the " When 'the langna.ge in which the . r,ttes are per--
committee to take .into consideration the recent research 'formed is not llnderstood by eij;her party· those rites . 
in Eugenics ciarried on both in America and England which Should be explained in the language understood by them." 
.throw a. considerable light on nia.rria.ge problems which · Alternative clawes Bkould be for HindU8-(JlaU8e 3 : 

. are put bdore the Hindu society by the draft. . (a).-Add the following•proviso below this:- . . 
.Amongst the Hindns marriage is a. sacrament and not " Provided arty person whose first wife is through · 

a. contract and to introduce the contractual mode of illness or otherwise incapable of conjugal life may apply . 
marriage is against the principles of the Hindu Law. to the District Court for p'ermissiori to reml.ll'l',! in spite of 
'llbe Committee has provided m_:clause 2 that there shall the, above clauses... . ' ·. . 
be two forms of marriage-( a) sacramental, (b) civil Ola1/.8e 3 · (c).-ln . the last ,line after ·the word 
m&rJ:iage. · · ' Prava.rli. ' aild the word ' they must not be w:l.tbin the · 
. The Committee's {)nly reasons given for the inclusion degrees of relationship prohibited by this chapter.' 
of oivil marriages in that clause was that it already existed · : Section 3 . (d).-Mter the word ' other ' in the 
though perhaps under a different wme. · It is well known . second line·ldd the following :- · 
:that the form ~me into existence so far· as Hindus were "Unless the custom or usage governing· such of 
concerned after 1923 by the so·ca.lled Patel Bill and thus them permits ~f a. sacramental marriage between the 
a. very .recent innovat\on brought a.bout by. a. ·class of two," . 
people detached from the current Hindu life and who OlaU8e 7 (4)-aiml marriage.-The proviso at the end 
had not the wish to decla.re that they were- .not Hindus. should be dropped. · · · 
They Wl!.nted the ,change .and ,they wanted .to be still OlaU8e 18.-Tlie registration of aa.ora.mental ma~ge 
Hindus; · This renovation ought not to ·be recognized as should be made compulsory. ' 
.a. marriage in Hindu Law when the Hindu Law is being OlaU8e 30.-In sub-cla.uses·(a), (c) and (e) the period 
.codified. . . . . ·· · · · · . . :"" . of seven years should be reduced to. three years . 

.. ''One might say, the Gommittee should have oonsidered After the sub-clauses (/) add (g) as follows :--' 
whether the recognition of a marriage based on oontraot , (g) If a husband is impotent at ·the date of the 
WQIJ conducive to the interest of the society as a whole. institution of the·suit and subsequent to the marriage.~ 
Marriage based on.contract was·muoh in vogue in. Am.e~ioa · OlaU8e 31 . ...-TJ:Ie ·Indian Divorce Act..should.bema.de 
&nd some authors on Eugenics have apparently disproved apeliooble to marriage under sa·cramenta.J form. 
that form as will .be apparent from citation in .the next · · · .... : · · 
paragraph. · .• · ' · . · · · 8. Mr: K; Natarajan,' Editor, • Indian Social Reformer.' 

: · ; " .Mr. · Nathan Fasten' ·in his books '' Principles of , The~ . is a gr~wing feeling .among Hindu· women of all 
Genetics ttnd Eugenics" ha~ devoted Chapter 19 to ;Eugenics classes and oastejj that,their position under t)le Hindu Law 
and human betterment; Acoarding · to him thtj Eugenist is.one of much hardship and humiliation. It is imperative 
is one· of the firm conviction. th!!!t · there are numerous that something should be done, ana that. immediately, ro 
ways of· bringing about inlproyements Ui · h~an family -assure· women .that, whatever might have been the mia.. 
which 'will lead 'gradually to the production' of a finer, and takes of the pa.at, ijlndu society is now determined that 
titter raee of ,people thereby ensuring· p. nobler o;iVilization the position of wom!ln shallin all respects be one of absolute 
of. the future: Re' sa.ys O:t page 344 while speaking about equality with men. I regard:.the Hindu Code drafted by 
,changed attitud.e to marrip.ge that. the majority .of the Tlie Rao · Committee"9ool embodyipg this assurance in tbe 

· young people contemplating marriage hardly give any. most bill.~ and 'solel)lll fs.Shion. Details here and there · 

·,I-4 

. . 
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""''" ~,-ha~l~ but tbi:duu<i<lm<.'tl.t."'l purp~ should oo kept As n.>gr;rds o.n u.scetio's p1-operty . u.oquil'ed befor 
ill \-i.:.w -.:kf t.h..> Bill sh,mld b«ooole law substantially as renouuoing tlu~ world, it :lhould devolve. accord~g ~ 
it is. Th~ n.>j<,..U..m a£ the Bill or its l\IUeudment so as to ch\use ll (1). :-
•<~t<'t' d-:~vm thl:l priucil.1k, ut.'\~-. and ilt my opinion, "ill 7. P<~tt ll.-Tht> tirllt illttstrntion t.o clause i3 should 
"'1:"-.J <li~<t<'t' and di$00l.utiou to Hind1t SQci('ty. Hindu be dropped in view of tho amendment sugg('llted to the 
L.•w w.s l,~,,f mndl. bdliit.i.the m.'ll'dl. a£ opi<lion. The W?rJ "stl'idha.ua" on Pa.rt I, clause 5 (j). 
b'ill i:t its main prori.;ion;s mt>rely bring!! the law in Ime. 8. Parr II, clause H (<1) be1->0mes superfluous in vielv 
..-i~h eu:;,ilre!~ ''pini® Md ,practice. of the deliuition of " stridhnna. " suggested· by us and 

It W.S .tll along been my vit>w th..'\t marriage ll\\'" reform should b~ .:>:niti.ed. · 
.,Q,u}d t:ilke pr.."'-~00 of changes in the law relating to , 9. Parr II, claus~ !U.-A person who CC!l.:!es to. be 11 

· pn."'.....rty. \\ltoo.all is said, the number and proporti® Hindu by c.:mversion when the inheritance opens should 
oi t~ ~'\!ioo. whi,•ll has property to 'bequ&\th or not be entitled to suceeed, ,.i.e., the Caste Disabillties 
i:l.it«i~ is~ sin.\ll :ll~"C, on the other hand, alfeets Removal Act, 1850, should be abolished. . · 
.-xi)' e~ 'lmlll<\D. in a society ill which marriage is still • · · 
D<'Liy uru~ In mani""'"'e the most ilnporta.nli reform IO.<Patt III-A, clm1Ses.1 and 2.-We are in agree. 
is --.,~y. llonogiU!ly, :loS the Committee has rightly ment. · 

, p;lint..-d out, is the ideal of l:findu marriage. Polygamy Jl. Part Ill-A, cla!Uie 6 (1).-Distinctiollil, between 
wa.:; p..ornritt.ed tmder strict conditions whic\1. have fulleu sub-clauses ~g) and (h), so fa.r !1:! taking into consideration 
into di:m..~ Still the number of polygamous marriages the in6ome from her own earnings, are unrt'asonable and 
lllllOil;; the population are few. r:Severthelecs the freedom inconsistent with sub-clause (e). 
« .Urenre eujoyed by mt:"n to eontract polmroous ma.rri- 12. Pari ll', clause 1 (b).-After ·• two broth~ " 
~-es, is a ~ to maritsl.happmess, . which should be aiU the words " or two paterlll\ol first consins." 
eliminatt'd from the law. It degrades the sanctity of the 13. Parl IV, clause 3.-We •pprove the first ··Iter· 
~ band. and is the cau..<e of a:crucia.ting 'moral ~ ~ 
agony .to innocent young women brought nn in modern native about sacramental marriage. · 
id.e&s. .,. • We suggest that in clause 3 {e) 'we should read " if 

the b'Hde or bridegroom " for the words " if the bride." 
The Specialllania.ge Act as amended by Dr. ~uris · 

being taken.ad~tage of by an increa.sing number of - 14. Part IV, .clatuse 3 (a).-A proviso may be added to' 
Hind:JS and, but for the incidents relating to succession clause 3 (a), viz., (l) A man may mahy another woman 
attached on to it, unnecessarily in my opillion, it would be even if the first marriage is in .force when the first wife hill! 
aniled of by a very much larger number because of its borne no child for ten years 8.fter the marriage, (2) or 
l!lOilOgliUl!l:JSprinciple. The Hindu community, with the when she h!l.:! been suffering from &IT incurable or loath. 
exreprion of;!. few nllza..oon..<erVative and ultra-modenr some disease for three years, or (3) wheq she is incapable 
indiridnals, is strongly for monogamy. of conjugal life. _ 

15. Part IV, clause 5.-Add "or brid<",!toom's" after 
9. Preiide:tt, Dharma lf'llil8ya ·Manda!, Lonavla. the-word " bride's ", . 

.li theootsetimayrema.rk that the :Mandai over which 16. Part IV:-we disapprove of the· alten1ative 
I b&ve t!le honour tD preside is generally speaking in full clauses in the brackets. . · 
agreement with the general tenor of the Code. In such 17. Part IV, clause 11.-The period for taking objcc· 
a. subject the difference of opinion is not 1m unexpected tion should be extended from fourteen ddys to one month. 
occmrence. In these ci.rcwnstances the Mandai ha.s been 
placing before your Committee the vie'WS as expressed at 18. Part IV, clause 30.-The period of seven years in 
its ~ (Sole infra) • held on the 30th .of September sub-clauses fa), (c). and (e) should .be reduced to either 
194J, at Poona.. three or five years. . . • . . 

The :Yanda.l comprises several . eminent men well • * Besolmi<mll of tloe Ormfere.t~U. reft.1"1'ttl to above. 
't1lried in ancient Hindu scriptures and also those who are (1) It is necessary to have the Hindti La,.. cod.ilied. • 
veU acquainted with the actna.l a.dministra.tion of the (2) Wbile being codified, it is essential to make such amend· 

F 
men!>! as \Vould suit modero oonditions. . , 

Hindn Law in courts. or insta.noe, Mahamahopa.dhyaya. (3) The Ia,.. when coditled should be JllBde appliOBble as far as 
P. V. Kane is a. pra.ctising High Court pleader, as also possible to aU the Hindus. · . · 
llr. :X. G. Cbapeka.r who is a. retired First-class Snb.Jndge. ·. (4) The Act should be brought into force not fmgmentarily but 
Similarly, I ma.y humbly state that I have studied all the in its entirety. · · 
ancient 8c1riptures including Dharma Shas!;ra-:- Our Secre,. l'iecemoollegialation is und81lirable. The laws iihould not corne 
taey Mr. R. G. Kokje is an· eminent Na.iyayik who ·has :::~ until the entire ~u x...,.. finds a placo in t~ Statute 

obtained the degree of Ta.rka.tirtha.. (5)· Tbe d&ta of the Act to come into forceo as given in the dr&l't 
I state below the changes proposed by my Mandai :- code should be wiped out. The elate of operation may be 111en-

l. Part 1, r1au&e 5 (j).-llP..a.d after the words "how- ~dedoul!_:fhencod1•6tbed.e whole Hindu Law~ at present in force is . 
l!IOEMll' acquired", " whether by inheritance, except from -~ ...,.. 
the hnsbarul's family, or at a partition, except in the (6) Unmarried daughters should ba"e a sbaro olong with se>OS 
husband's family, or devise or in lien of etc." in tbe property of their father when the latter dies intestate. • 

2. PtJr! .1!• dawle 2 (b).-The illustration is riot quite (7) This ebare shonld be one-fourth of the share for eaoh sOD· 
~ as to ]oint te!lante. It appears that joint tenants (8) The uruna.rried d&ugbter should ba"e an absolute right~ the 
means by gift or devise. If so the words should be property thus inherited.· . . . . . 
adiU:d. 1 (9) The Hindu' wido\V should ba"e an absolute right to tbe 

3 .m~·-· I (1) =.:- ~-.1- property inherited fro111 her bUllbend ""' widow, provided that 
• ..,........,. .-....,...,. uuuer this clause should oo .ohe must not sell, mortgage, gift, or in any other w&y alienate the 

1riilow', 111011, UliJllal'ried daughter and the persom mentioned ')ll'OP6l'ty save for legal necessity, when any of the following heirS 
iberein plus 'llridowed daughter-in-law and widowed'gra.nd· to her hUllbend.areliving, viz., d&ughter, son of a daughtar, mother, 
daughter.jn.Ja.w. . · fattier, brother, brother's ilon, paternal grandmother, grandfather, 

4. Part 11, .d.a:ue 5, cl.au IV.-Father's father and uncle and uncle's sons. · 
'"-' other should '-~ · · .(10) The 88gotm arid sapravar8. marriages performed according 

fat.- 8 m ' . ""' mtrodnced after sister in to Hindu riteo, provided they do not transgress the sapind& 
ClaM m. ' · · dtlgreeo! prescribed by sbastrae ohould be held lawful. The sapindB 

. 5. Part II, dawle 8, 81/h-datue (4).--We disApprove of' limits preecribed by the shast1'88 ar&fi"e on the 1110ther's side and 
this change. It strikee at the very root; of our notiom held seven on the father'• side. . 
f11r tboo.eaDds of years that a woma.u pa.saes by marriage ( 11) . No 1D&triage bct,..een a Hindu man and a Hindu woman 
into the gotra. of~bWJbarui .No adequate reMOns have to whom Hindu La,.. e.ppli'!" should be held unlawful. · .• 

OOell given why thill fnnda.menta! change in the notions of 10. Sri Ram L. Gogtay~ Sandhurst Buildings, · 
t.be ~]e has been made. ' 

" 6. Part II, ·clatW..I 10 and 11.-These fli!CtiOOs may Sandhurst Road, Bombay, 
a~w.tether '00 omitted except as to the a.soetic. In these Alteratlorui a.re required in claul!lls 29 &nd '30 .of Ch~~o~ter dan a man'S ~ as well as disciple& may be in· m, P~~ort IV, thereof. • . : . ' . 
JJUfoorahle. AtJ regards fleCtion 11 we mggeHt the omilwion During the pa.st few ye~~ors a certain cla.sll of husbands 
~ there is oo · "van&praBtha " in· thOIJEI days and for some reason or. the. o~her disappointed 'with their firs~ 
bardlf 1111 ,. na.V!~tJ!'& bra.h~hari" in the old sense. · wivee, have bad mcreasmg recourse to th~ remedy 

0 

At ~ JIUl ueetie it ma:y retli&IJI. , • second m8J:!ia.ge~~. 'P!ey did so beca.~se. it ha.s. not been 
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possible for them to divorce their first wives with whom not provide for any of the$e contingencies anci therefore, 
they bad 1found life intolerable. It may be that many of I suggest the following modifications therein:
suoh,~astaway first wives ~ight have, in all earnestness,· (l) Clause 30 should commence ''Either party to 
desired, for the .sake of theu: own mental peace if not for a marriage whether celebrated befare or after the commence
anything else, to ·divorce their· husbands .And must have ment . . . other party" (Thrlle .. words italicized· 
even p,rayed that tlie labours of your committee might are 11dded.) . . . . 
provide a remedy for their ills. By, divorcing their hus· (2) In- sub-clause (e) the word " seven " should be 
bands they would not be reduced to penury. The younger· replaced by the word ".three."· • . · 
of them would prcsumnbly marry again, and those who (3) Turn the full.stop at the end of clause (h) into a. 
will not marry will receive .alimony from theii ex-husbands. semi-colon, add, the word " or" after it and then ada a. new 
But unfortunately your Code does not help them. To clause (g) reading "'for any other caus<J deemed sufficient 
rescue such women from a miserable livelihood and to by a competent Court of'Jaw." · • 
render them free to -contract a seconll, marriage if possible, Unde{ the last.mentioped-mo'dification th·> petitioner 
1 suggest that olause 2!) should oommen~e as ~bllows :- may present any ground whatsoever not covered by the 
· "(1) Either party to a. marriage whether celebrated cmuses (a) to (h) to•prove that the marriage had frustrated 

befol'e or after the commencement .....•..•. :. . . • . • . • • . . 'it.self.,. that it cannot continue, and that it would be nothing 
grounds, na.mely ". (Onlytlireewordsitalioisedar~added.) bn~ an a.(\t of cruelty to keep bound to each other in the 

eyes of the law only two persons who had in fact refused 
If the· above additions aie mad~, I have no doubt what. t~ be so boulld up. • ,, 

. ever that $\\Ch of the first wives as are able to stand on · If the above suggestions are .not accepted the only 
their own legs or have some self-re8pe<'t kft in them will results that, to my mind, will accrue are-· 
take atlvant:lge of it and secmc divorces. (a) That tnore Hindus will embrace Islam. 'After 

the commencement of the Code such to'nverts could not 
ProrPeding fnrthor, I find that just as your. Committee be reconverted' to Hinduism because of the ·inabili~y to 

have left the firot wive~ in the lurch in section 20, they secure lawful recognition to the second marriage; , the 
have done nothing to lessen the miseries of unhappy very Hindu Code 11-ill be a good medium of securing the 
husl)ands by appropriate provisions in section 30. Having •;onverts tho Muhammadans require to achieve their 
dGJ,iberated on the Code for a couple of years, it should not political objective of Pakistan.. . _· 
have ·been beyond y~mr Committee's knowledge tbnt the . (b) '(hat the Hindu males will find their way to 
demand for divorce has been most p!m3istently voiced by concubines . and JlTO&titutes with all the miseries flowing 
the educated women-it' would be n1ore npproyriate to say. from such which are, at all events, worse than the iniseries 
half-e<hlcated women. Their educ~tion has be<;m mostly of divorce or ru>cond ruarria:.:e. Your Committe~ need. 
gath~red from cheap· and sensational novels, in which not apprehend that easier divorce ;will disrupt the institu
woman has gencmlly been raised to a high pedestal at tion of matTiage or Hinduism, because the payment of 
which the mere male is supposed to worship. -Novels are alimony to a divorced wife will act as the .most powerful 
very rarelv a tl·ue picture of life. And so when these check' ori. unrestricted divorces. Even in rich America., 
half-educated "omen find, in actual life that their men 'when~ divorces ca.n be secured on the flimsiest of excuses, 
in the struggle of life, have. neither -the leisure nor the the bugbear .of alimony has served to preserve many 
money to keep them on the p~destal,· they hecome dis- marriages, a. fact your Committee will be able to ascertain 
satisfied with their husbands; the dis.<Jatisfaction ofwi'l.llls by referring to the necessary literature on the subject. 
breeds dissatisfMtion' 'iif the poor husbands who, in such Easy and cheap divorce is bound to benelit both the 

, ca.<~es, are not at all at fault; the mart:ia·ges are soon on women and the country. It wll.l benefit women in that 
the rocks ; yes, divorce not· being allowed," for appearances · they will not merely become wiser but become increa.singly 
thev have· to continue to· live .as -husbands and. wives self-suppor'tin~ and thereby be an a.sse~ to the progress 
hating and cursing <>ach other.· 'The number of children of the Nation. In Russia the cheapening of divoree 

·and the distances between their ages, can reveal the mos~ eradicated prostitution altogether, if the statenients of 
accurate analysis of the. condition .of their marriages. But Russian spokesmen are to be believed: . Prostitution in' 
perhaps, your committ~e is not aisposed to take SU?h llo India, bbth public and .clandestine, is a4'6ady a. problem. 
broad view. · · ' Perhaps it can be solved by .. rendering divoroo easy and 

What have, therefore, been the remedies all this whil;l, cheap a.s in Russia.. _ , , 
at the disposa.l of such. couples. ·I know of cases where The' law relating to marriage among the HindlJS, based 
the wives, some 'of 'them the most acpomplished in the a.s it is on the ancient srutis and_ smritiS', does not take .. 
portal&. of the University htwe lt:~ft their husbands, and are into a.ccotint' the fact ,that occasionally 11 marriage may; 
to-dav living with other men, as if in a state 'Of concubinage. • by a series of occurrences and events over a period of 
their. husbands have been too liberal in that they have not .years, be fruStrated and m!'Y qome to .such a pass that 
sought to file suits against the paramours of t~€ir wives sttparation. if not ~ivorce' is ~~e best way out in the intet'est$ 
for adultery; tho!!gh among the.lo.wer·cia~.ses t~IS iS suffi. ofthefeaoo bfmmd andh~alth of the husband and or th,e 
cient cause for murdE\r. That shows-that, thell' attitude wife o the frustrated mamage. : . 
is favourable to w grant of instant divoree. ' l know of The srutis · and the smriti.s -did not visualize ~he fQre· 
othe;r cases w~re the husbands of cantankerO\IS and ' going state of affairs because they kept WOmtm ID & 
ot·herwise undesirable wives have; for reasons .either perpetual state of bondage under man where she. had no 
psychological or pathological, found it neces8ary to marry alternative 'but to be subservient to him. Therefore, they 
for the second time for the sake of preserving their sanity. tenjoined that th~ wife shall live with her husband. What. 
And truth' to tell their second marriagee have been happy:. ever her faults, and the aegree of unhappiness she ~a.y _ 
beyond JI~easute.. I know a. still other set of cases whete cause to li.er husband, .the husband was bou'nd to live 
the husbands, bailing from the }).ighe!\t class. of society, with her 'and maintain her~ the onl;v: punishment to her 
have Qmbraced Islam merely to be abll<)awfully to ma.rry . being that she could not marry anot)ler man while her 
for· the second time. The second wife is also a ·Hindu husbatid was living. Even though the husband was at 
converted to INlam for the purpose of the ma~:riage. With liberty, a.s it were in. fthe: ,nature of .. a further punishment 
'the ndvent of the Hindu Sanghatan :Movement, reoon,ver· to the wife to marry another wife and thus treat the first 
sion of Hinduism after contrMting th<l ~SE>cond marriage wife as .a discarded one. , 'On the other hand the wife 
has'been possible,. By su'ch a subterfuge, the high regard could stay away at,t.he cost.. of the husban~it she could 
;vour Committee pays in its observations about :ijinduism prove that by reasori. of the husbam):'s misconduct, which 
18 ·trampled under foot. Then there , is the .. type. of seems to refer to adult~Jry or that described undm: (b) 
husband wh_o fo; the sake .oii appoarances Md out. of belo~, or for other. )u~tifia.ble cans&,, which though ~ot 
rega~d fo~ Hmdu1sm, do· not follow any of J;he preced!llg specifically defined appears to be any one of those embodted . 
medla bu~. mai~ta.in a mistress whom they accord the: under (a) and (c) or (e) and (/).below, she i.s compelled. 
80;me COIJStder~~~.on as to a wife. Still others desert,~heir to Jive apart' from him. No. convenience. of th~ t~1J6 
';.lves. Once 1t ~s established that tb,e couple .c~nnot make is provided: to the husband. to comp\'11 his mfe,, Elven f~r 
3 success o,f th~ii· marriagQ, and hav~ in fact be~n livini! justifiable cause, to live 'apa:t from him," -though at bts 
separately, a dtvorce ·should be tb,~ nAtural . 9purse .•. ~ cost. ·· · ~· 1 • · · . • • . ' 

l!uch cases.~ three years' yeriod of' separa~ion',uught tp be ln. the oh-oumstances!'the remedies .open to· a. husband 
enough. puRIShment for €!tthm: .. party .. ,'Still others fjnd ·it tp,,compel his :wife to Jive apart from hllll are- · 
oonveruent to take adv\1-nt~ge 'of the ':PO!llparati;vely easier·, (a} to contract a loathsome disease,• which, no hus· 
Baroda Law and secure divorce thor~.· Clause· 30 does \land in his senses will agree to do ; • ' · J 

I-4A ' ,. ' ' 
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(h) w l;,"'P a ront'Ubioo in \he s&me phlce in which he 

aud IUs 'tl'ire lil'e ; 1rhkh no de<-ent husband will evor do 
....ru...-h has ~ eoa.bkod. wives. to be more wpl~'Wlt to 
tht-ir husbulJ,s ; 

• (.:) to a.k-pt su.,-h, • --ure of cruelty ton.rds 1Us 
'ri.-i> as to ft'llder it un.."8£e for her to li~ with him ; which 
in t~ ~ys of prewnt.ion of cruelty e\'ell to animnls, 
:I!Q o!d1:~ h'II.Sband will or has been able to do ; 

(l\ to man;y againso.that the secondmarril\gll.may 
gi-re him ~~ righ\ to stay apart from his prenous 
l!llnni<'d 'lliifu ; tb.itl lllOOt educated husbands do not 
like f<t} do bdie\"fug, as .thl"y ha'fe rome t~ in tho passa.,<16 
?f ti!ne, in Dh>1loga.DIY and by and large having practised 
n; 

(!) to embraoo Cb.ristianity; this does not help 
~<>e the hl!Sb&nd has t~ call his wife to embra.OO Cbris
'tis.ni:l.y, ...-hich offer if acrepted perpetrates the unhappiness 
E':SC."&:pl from. which T&S desired in embracing Christianity; 
and 

· (c) It clumgell the fund!\mental ohar~oter of t_he 
Hindu marriage-

• (i) by putting th? .. saoromental and contractual 
m&rriR£6 on the same bn.sis ; 

(ii) by remo'l'ing the fundamental ll{ltion of the 
ffin:du :narriage wher?by t~e wife becomes a >'~agotra 
aapnrda m the husband s faDllly. Sacramental marriage is 
wholly emptied of its spir~tual .content. . To use a teohnice.l 
word, the Bra.hma mamage IS converted into an Asur& 
m!U!iage as the wife is not_ absorbed into the husband's 
fam1ly. . . · 

In the result. the Code revolutionise& the'ffindu concep
tion of fumUy life. This might appeal to the very Hmall 

·. eecti?n ~f India whose outlMk is. coloured by the West, · 
but 1t mil destroy to a large extent the sentimental and · 
religious background. of the family life and weaken the 
cohesive foroos of tra.di~ion thereby leading to the disinte
gration of the family life of millions. It will also offend 
the susceptibilities of a very large section of the community 
whicli cotiScimJsly or unconsciously accepts the religious 

(f) w c.o.znbrare Islam. call upon his wife to do likewise, .• sentiments wbkb underlie the Smriti Law. , · -
ud then divorce her; which is the most effectiv.e remedy I would, therefore, prefer either the Mitakshara Law or 
l:Je.canse L4ml ~ di>orce which can be granted if it comes to that, the Dayabhag .Law being applied~ 
..t-ether the wife embrares Islam or not. (If the. wife the whole community in India with only just a few altern. 
d«s not embrace Islam the husband must always pay his tions which have become necessary by reason of modem , 
rie a maintens.noe allowance so long, of course, as she is conditions and the conflict of authority. . . 

,cha...<re.) ' 3. Th? Mitakshara. doctri!le ~f survivorship and joint 
n is the object of Hindu Le.w, handed down as'it is ownership has bUilt up fam~ly hfe for centuries in throe· 

by the srntis and the smriti.s and to-day found wanting . four!~s. of India. It has been found to possess a. groat 
in important aspects as eru:Ienced by the labours of the st~bilismg. value both socially and economically when the 
Hindu Law Corw:nittt.-e, to compel husbands whose wives Hindu soc1ety has had to face sudden social and economio 
La >c.> prGl'OO themselns lUlfit to be t.he wives enjoined by upheavals. There is no .general deDISnd for SCrapping it. 

_the Hindu Law t~ resort to remedies (o), (b), (c), (e) and ·On the contrary, there IS a strong volume of opinion in 
(f) and even (d) ; assuredly it cannot be. The fuct the country, which unfortunately is not as vocal aa the 
is that the Hindu Le.w never recognized an equality of_ small .reformist secti?n, ~~at its ?is&Ppearance will load 
&t.atus for wmns.n with men. of which· full evidence is to soCJal ~nd econODllO dismtegrahon. 
auilable in the Chapter on :• Mointtman~e." Nor did Tb_e. Mitakshara fu~!Y has _adjusted itself to modern 
they ~ 1;ba.t the time would come when it would be _ condihon~ and has a distmct soc1al and economic advantag& 
u:n..."'lcial and impolitic for husbands to marry a second wife over famUy syste:ms, under other Jaw-

- :as the only punishment provided a.,oa.inst the first wife. ' • _(I) In sue~ a fa~_ly the family 'tie is closer, and the 
In a state where women wt>re very mnch below uien, the fumdy as a soc1a~ umt 1s more compact and enduring. , 
Jaw as laid.down worked very well. But the undreamt . (2) The fumily ~~ n~t.come i~ the way of a. more 
of imJIOO'ible having happened by now, the la.w finds no gifted: mem~ers .DIS king mdiVldual game, but only impoeoe 
remedy in tnne With the times. That remedy should a so.mal obiJ~atton toward;f! less for~te members of the 
not have been any of_thosa from among (o) to (/) given faDllly. This se!lllres a kmd of s~c!al insurance. 
above, but, since divoree is not recognized, the remedy - · (3)~For busmess _pu~p?ses, a JOint family has greater 
of jndicia.l ~n. which is willy nilly recognized by advan~ges ~han an mdlV!dual or a partnorship.can:vlng 
the Hindu Le.w in the shape o{J;he decree fur maintenance on busmess m.a.smuch. as- . · . 
of the wife by the husband after the separation has become . (ol. the ma.~gmg members have a larger capital 
an acoomplished fact. The law would appear to operate, a.t the1r disposat.to Invest ; · · . . 
1herefore,inanegativeprocess. If so, the negative process· (b) there IS a gr'!llt~r opportunity for training mexn.._ 
mnst admit of \he positive process also. ··.But because hers, and a lo~er conbn"?ty. of goodwill and custom ; . 
the positive process is not mentioned in the law in so many • {c) d~nng t~e p~od when a business is built up 
-..urds, the hnsba.nd should ·not be without a remedy. per'I!Ons poolmg thetr skill and labour in a. faririly businll8l' 
'That remedy should lie the one suggested by the common- • are mor~ lora_l to ~ch other a.nd the overhead expenditure 
- of Courts who should decide ..a given case in their . of each indiVIdual IS less compared to a·partllllrship; 
inhereut right to adminio;ter ·justice. In doing so, the (~) a Mi~kshara ?-mily has a. longer tenure of 
Court might call in the aid of such contemporary law .a.s econoDllc well-bemg t~n m any other types of families ; 
JD&Y be a.va.ila.ble iB the c:onntry. It would indeed be . (e) th~ aeute bitterness which preceded a partition 
poor distribution of justice fot a..Conrt to refuse to decide two _generatu;>ns .a~o has .n?w given pla.ce· to a greater 
a given caee merely on the ground that the I.a.w :made no ~88 ~ .PI!ortltJon the JOint famUy property whenever 
prov:isWn fur it. The concept. of the srutis and ·the there IS frietmn.. · .. · 
lll1!1it.is at lalge could not have been so narrow. · -t 4. (a)· According to the. draft Code a woDISn as a 

- daug?ter gets half of l!er brother. In addition she gets 
11. lfr. K. JL llllll$bl, Advoeate and Ex-I'IInl8ter. DISmage expetiSCS up to one.fourdl the share She gets 

Ir~ her D_Iothm: double that of her brother's ·share. · A& 
' 1. Until the :representatives of the Hindu community a mfe she IS entitled to a share equal to a son absolutely. 
in a properly COilStituted Qmtra.rJ,eglslature decjdeupon A DISn on the other band, as a son would get one share 

• i.be liiles of progreoe which the community should achieve, from the futher, half share from the mother and nothing' 
a eoorprebensive legislation.. overhauling the fllntiti Jaw is ~m .the wife w~en .there is a son or daughter. If the 
- adviea.ble. Such • f!1;ep would lead to an inetea3ing -pnncrl!le ~ equ!'hty 1s to be accepted i£. is but fair that if 
t.eDdsDcy to JD&ke patch-work amendment& to the Code tbe Wife mhents the husbands estate the husband 
lloth in the Central and locallegielatures and by rulers of should equally. inherit to his wife as a simultaneous heir. 
Indian State& Unlea theJ<efore Hindu Law is 'made (b) There 1s no doubt an attempt DISde to distinguillh 
a federal 1111bject, repla.cing the srnriti tradition by a Code between tl;!e estate of a WODISn acquired from her fatber 
WJ1J'lea.d w disintegration and destroy the very objeet ~nd t.be estate she acquired from her husband as regards 

• fot which the Code ill intended._ ' . inhentallee,. but .both thl) estates being absolute in her 
. 2. (IJ) The draft Code gees against the basic principieS .hands, she IS sure to mix up the estate and the separate 
or ){itabha.nl. Law by abolishing mrv:ivorahip and the eets of heirs of her different kind of properties would only 
right at joint (JWJIBfShip between father, IIOD and gra~;~dson. lead to !" new source of litigation. This distinetion should 

tJ.) It -•-- a'-~ the fundamentar eh~racter of the be abolished and the son and daughter should inherit with ,.. ......, .,..,,. the husband equally. . · , · 
Dayatha.g Jaw by giving a daughter half share of the son • · (c) As. the woll!a!l becomes. the. full 0~~r of the 
in addltiG1l to provi.eion for JD&intena.nce np to marriage property, m ~y opwon, the rights of uterine brotheri 
and JDA~riage ~ · ' should be clarified to obviate diffi.cultiea. ' 
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. 5. On the other hand the. position of woman a.8 accorded 12. All-India Women •s Conference 
by Mita.kshara. can with a little cha.nge be made to suit (Shrimathi Kamaladevi-President) 
modern conditions as well as Hindu sentiment-.-:. • · The All-Indill. Women's Conference fully supports the 

('1) All property in the hands of a woman is stridhan. fundamental principles underlying the draft Hindu Code. 
· This is accepted by th.e draft Code. · · The Conference has for the last fifteen years agitated, 

(2)· Simultaneously with the son, shl! gets ,one sh!tre ~among other legal reforms, for the codification and reform 
equal to that of,..a son, as a mother or one.share as wife of Hindu Law, because· its members and active workers 
when husband is alive. · · · • • ·realise the numerous handicaps women have to put up 
. (3) ·As unmarried daughter she gets one-fourth share with under the ~xisting law. ".The Conference has felt 
of a .son plus marriage . expenses. This' one-fourth share that modem conditions of life require radical modific;a.tion 
of an unmarried daughter may' be extended to married . of a law that was made to suit a very different structure 
daughter as well. · · ', of society and is very glad .to note that the Hindu Law 

( 4) As !laughter she inherits her mother's stridhan, Committee has approached its task in this spirit. 
in many varieties,· of which, in larger proportion to the son. We consider that a uniform cod\l for all Hindus is a vital. 
The law may be simplified· in this respect and uniform necessity, both as a step. towards blending togethedhe 
succession may be provided for all ):tinds of stridhan. · various sqh9ols of law and asota practical mes.sure to suit 

· "' the requirements of our times. In. doing so we realise, 
(5) Asdaugqter-in-lawshegetsmaintenance. Instead however, that the present draft .. Code does not concern 

she may be given a limited estate.in the share which the itself with succession to agricultural property : but we 
husband,would have' got. hope that this too may be brought into line with the Code. 

· (6) On marriage · she becomes WI~ a.ud. ·~ · under oonsiderntion with such modifications as may he 
of her husband's family and she inherits as such in Bombay. necessary, Only then will there be a completely uniform 
In . other provinces, f.dw:ru: ~: dictum is applied law for. all Hindus in the country. In particular we 
and as such. they are not allowed to inherit, but this support (a) the principle of the daughter's right to a share 
dictum may be abolished. If wife represents husband in the father's propellty and the same right to be given 
in his family in all cases, there will be. no injustice to her. to the son in the mother's " stridhan" ; (b) the restoration 

· of absolute right of iriheritance to women; (c) the enfor.ce-
(7) Certain ex~ptions to mQ!logamy are reo?gnized /ment of monogamy; (d) inter-caste and sagotra marriages 

by Manu and YaJnavalkya .. On such. supersesSlon by as permissible measures; and (e) the provisions for 'dis
another wife, she got mainte!)ance,_and also by way of solution of marriage. "' 
Adhivedanika as much as given· to the new wife, or if she 
is already given stridhan then, the balance making her We would, however, bring up the following points for 
financial. position eq1,1al to that of the new wife. consideration by the Hindu Law Committee :.:.... 

'Ifm' o.nog•my is-not to be strictly enforced, this rule of We are of the opinion that the existing civil'law should 
Q not be amended and should remain outside the purview 

law must be embodied in the Code. · . of this Code. . For the clauses relating to civil marriage 
6. The doctrine of Avari:tddha Stri ~s not suitable to. ·in the Code while being an advance on the present system 

modern- conditions and should be abolished altogether. Qf Hindu 'Law, are not .as progressive as those in the 
7. In a deeply religious and largely illiterate community Special Marriage-Act' of 1872. Fuftb"er, the e:xisting,oivil 

like that of Hindus, the weakening of the.-bond of sacra. law is aJnucleus round which·a common civil Code can in 
mental marriage woul~ lead to social and moral confusion, due course. be built up for the whole of India. 
If the rights to divorce is made incidental to sacramental Part :(,clause 6 on page 3 be deleted ... 
marriage as justified by smriti texts and the' prohibition . • Part 11.-:.:we, as a conference, are emphatiCally of the 
-against Pratiloma marriage is removed, there, is no need opinion that .the law should not. permit of any difference . · 
for a civil marriage. In order to provide· for persons in regard to sex and should provide for complete legal 
marryiNg Buddhists or Sikhs a provision ~as already been equality between man alld woman. We, therefore, invite 
made' under Part IV, Clause .4 by including customary the attention of the Hindu.Law Committee to all branches 
rites in ~he sacramental marriage. Registration may be of this principle and recommend in particular the following 
'kept ?Ptional. , . . . · changes :- , ~ ,. . · . 

1
. 

s; In oases where the party to the marri.ll.ge has been (1) We are of the opinion that lion and aaughter ' 
divorced"(!n account oflunaoy, idiocy, or incurable diseases, ' should get a:ti. equal shalre instead of the daughter getting 
maintenance should be provided fo~ by the divorcing party half a share of the son in. the father's property. It is 
if there is no other source of maintenance for the divorced. contended that the son has to ·shoulder the debts, if any, 

. Yajnavalkya recognizes the liability .to provide for a of the father and therefore his responsibility is likely 
superseded wife.. , 1 to be greater. We would suggest that all debts should be, 

9. The maclli:oery of divorce provided by the English liquidated befo;e the· property is divided, and thereafter 
Law is very sensational as well as costly and would work equal- shares gl'v;en to the son and the daughter. 
against· woman ~rying to secure divorce even fn deserving , (2) All other classes of enumerated heirs he changed 
cases. Under the-procedure provided for by the Divorcs so as to fully incorporate the principle of sex equality. 
Act a ,woman finds it more· difficult to obtain divorce t'han ' (3) Stridhan ough~. to be now considered as 07111 
a man. I would- 'therefore propose a tribuna,} deciding property, irrespective of whether it comes from the father 
with the aid of Hindu assessors as in the case of the Parsi or from the husband and diVided equally between the son 
Divorce Act. · : and the da\lghter. .As the character of this property will 
· 10. The wife's position is helpless and in most oases thereby be changed, we would prefer the substitution of· 
"she would be prevented from seekin'g redress in a oourt of " women's property ~· fc;>r " stridhan." . · 
Divorce as the machiriery' provided involves a 'litigation (4) Dele~~ clause 10: .If there are no heirs, the pro-
right up to the High Court. I would therefore prefer an perty should revert to i(he State. · · 
interim procedure whereby a wife by merely making ~n Pari III (.4.).-In Chapter J1 it is 'stated that the un· 
·application for divorce can have a right to stay apart m~rrieddaughter'isentitled totheexpeJ;~seforherma.rr:lage 
from tlie husbana for a period of say three mqnths, the besides food, clothing and residence. We would like her 
~usband providing maintenance before, the divorce petition to be entitled to the expenl!es of !her education a.s well. 
18. taken on record.. In most oases, this interim provision The law is not clear on that point. , 

·will have a salutary effect on the relations between a. wife Part IV-t1) Olau.se 1 (a).-We feel that sapinda. 
and a husband. · · · · relationship should be confined to the third generation on 

11. As regards sonship it is necessary .that the follo;,mg either side Pt&tead of. to the fifth and seventh .gen-erations. 
changes should be made:- · (2) We do not appreciate the reason for the distino· 

, (a) an orphan can be adopted; - tion that is made between the children of two brothers'and 
(b) Putra Chchhayavaha doctrine and the children of two sisters, etc. We are o{ the opinion: 

S&una.ka's dictum must be abolished. ' . that, under the civil seoj;ion of the provisions for marriage 
in the Code, the prohibition of ma.rr:lage 'b~tween the 

. This would mean the revival of Putrika. Putra. ·But it is . children of two brothers should be removed. 
much be~ter that a ,man wanting to adopt a son should (3) Age 'should be made a condition for all valid 

, adopt his daughter s son and sister's son rather than ·marriages, since the Sarada Act does not effectively 
& stranger. . Tbia tllU$t he made clear in the Code: ·11~vent ~d marriages. 
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(4,) Th<' ~ti'"' to cl.\u:iltl!S 3, .& and 5 should be civ.il law as tbcte is a uiliform orimina.l law: The new 
;i.ll't(' a11~1~v '\lith ~er- We are strongly· .of the codification \\"Oilld no doubt bring together the vat·ious 
"l'linio...n t.bat in~· and sagotm marrillges should at schools of Hindu'Law. But we feel that the Civil :Marri e 
k<t bo!' penn~ble.. Act, the Indian Succession .Act and the Indian Di'l'o~e 

tSl R~~llg clause 6 : Regi..-.tration of marriages Act should form the nucleus of the uniform civil law of 
be ~ ('l'IWJ~ fur sacramental marrillges also. · the country, and should \'l'ork side by side with the personal 

(tl) t'buse Z!'i: should be delE-tEd. la'l'l'll for. the present .. Any person belonging to lUI. 

(';') Di.~ proMons should .be extended to all· community should be nl!cwed to be governed by the~ 
~ ~ti'"' of whE-ther the-y were 'contracted without denouncing his or her religion. That facility 
bdi.lre 'Or aftt'f: the l'ode 00111es into operation. · · given to the Hindus, Jains, Buddhists and Sikhs 'by the 

· (S) .!~moot all the opinions rereived by us point out provision' intrMuced by Sir Ha.ri Sing Gour is intended 
that in ~ 30 (a), (~') and (e), the period of seve-n ye-ars to be temoved by the Draft Code, which we consider 
is far too long. Three years should be substituted for is not a. step in the right dire-ction. · · ' 
l!t'n':ll ~ In the old te..'ds wt' find that in cases of (2) The Code proposes that while the widow takeS. 
deli.'beRte d~ . e-ren when the offimding party has a share equa.l to tqe share of a son, a daughter is to take 
ba-n heard of, a period of three y~rs _was deemed sufficient. half ~f that share. Women claim that thete should be no 
~ ~ da~ of speedJ :::,umcation, three years sho:d - distinction between n.~oy and a girl in teSpect of succession 
~ ro far C:: gre-at a ~~· Sl">e~ years exposes e to ~roperty whiCh is subje·ct to legislatio~ by the Central 

(9) it is not clear whether there is a. provision for Legislature .. \ . a.funon dh.""'luti of · be" ~_..~ th · (3) Hetr.s who are not related.-If there JB no cognate 
;r. • !,.;Oil_ a Such on . ~~ be mg rir:t ?n : entitled to succeed under clnuse 4, the property shou\d 

th
ii"'Jt 8 .:.::.tion.d "' pro\'!Slon m ma e, 1 lS no go to the State earmarked for social purposes;· so this 

ere ..... .,.. v. 1 Ia · t 
(10) incl!apterllinclause 26(a)should be added 0 uselSno. necessary. . . 

"'if he bas knowin,oly infected -wife '\lith venereiu disease (4) ~tridkana.-Just as the wife has a shate m ~e 
and h ......... ~'- - st to • h'--'" __ ., , husbands property, the husband should have a. share m 

as ~ ...... en proper eps ge.. llllll<:.LL cun:u. th --'" ' · t N d' t' t' · sh ld b d · (ll} l'N:rpta- lll-Claa8e 29 (iv).-Veryoften people e wue s proper y. o 1s me Jon ou e mn ~ m 
are married off daring a lucid interval without the other the share to. a son and a daughter. . . . 
party being aware of the defect. In such cases the other (5! Mamtenance.---.'J.'here shoul? be proVJSJon fi?r the 
:party ought to be able to dissolve the marrillge within education~! expenses of ,an unmamed daughter as a part 
a mi...'OODable time after being aware 'of the fact. of her ma.mtenance. 

(I!) ChtzpD- Ill.-In clause 30 insert (g) "Where · Marriage.-This Code is a distinct improvement on 
the h11Sband forces the wife to lead an immoral life." · the Bill pending before the Central Ll-gislature in connexion 

In Part TI of the Draft Code we would :Jjke to ma.ke with the law relating to " Marriage ". The Law of 
the folkrtring suggestions :- . Succession concerns only a. small percentage of the Hindu 

(I) Clmu!e 12 (2),-The father should not be able to population. B.ut the Law of 1\f.a.rriage concerns a.lmost the 
give a boy in adoption without the mother's consent. whole population. When a. modern legislatnte seeks to 

(:!) The basis for adoption as stated in the Code modify the' personal law in a. nature so deeply concerning 
shoold be e:rlen~ to include adoption for the purposes l).uman life as marriage, it can only do so on modern and , 
of inheritance and other needs in addition to those of rationa.l considerations; . 
religion. we, therefore. urge that in respect yo this right .. . (6) The definitiC?n of sa.pinda ,should be IDOI'll libera.l, 
as wdl there should be complete equality between the extending to three and five degrees and not five and seven 
sexes. Both a man or :a. woman may be permitted to as in the draft. . ' , 
adopt either a son and/or a daughter. · · (7) Minimum age for marriage should b~ fixed in the 

This memorandum faithfully tellects opinions. received sacramental marriage as ip. the·civil marriage, eighteen for 
by our branches and members all over the country. · boy and sixteen for girl seem reasonable enough. But 

the breach of the. la-w should be adequately punished. 
13. Bombay :Braneh.ol All.:'fnilia Women's Con.ierenee.. Saraila Act is not, eff~ctive in preventing under-age# 
The .Bombay Bmnch of the,.All..Jndia Women's Con-· ~rriage. . · . 

fimmce rongratnlates the Hindu_ Law Committee for (8) Clause 27 should be deleted. Children or'those 
preparing the draft Hindu Code which is ,&finitely an ma.rry:ing under the ·Special Ma~ge ·Act ·should·. be 
impturemeut on the two Hindu Law Bills which are a.t governed by the Indian Succession Act. · -
present pending before the Central Legislatore. The (9) Dissolution of mamage.-Seven years as laid down 
Code is, therefore, to be welcomed and supported .. How- inclause.30 (c), Chapter ITI il! not reasonable. It should 
ever, the Bombay Branch of the All-India. Womerr's be not mote than five (5). . 
Cooferenee would like to make tha following few sugges- (10) No provision foil' alimony is made (as in the· 
tioos ~- Indian Divorce Act). . . • ' 
· (1) Parl I-Prelimi1uuy dau.u 6.-~ndment of Act (11) .Adoption:-It ~ ~ot proper that a s~n adopted 
m of 1872-P.epeal of -the provisions of the Special purely for performmg relig~ous (Shradha, etc.) ceremonies 
llaniage Act is not desirable. According to our opinion should get a larger share than the daughter of the deceased 
the ultimate goal of ~ur society should be to have a uniform himself. . · ! • • 

14. Representative Committee of Hindn ladies, 
pART 1-PBELDWIARY. 

ItisnotlikelythattheAetwillgothroughthelegislatnte · Clause 1 (3),:....The.Act should come iD. force not fl'Onl· 
muc:h before tbi end of 1945. At least about an year · 1946 but from 1947. 
should be allQwed. after the Act is finally' passed, to be 
-understood before it becomes effect;ive. We are, therefote, 
~ing postponing the commencement of the Act from 
J.lW) to 1947-

The JJl'ml fact that a person is brought up a.e a Hindu 
would be .a VeJrY dangerOUII proposition to accept. It 
yf)ll]d be impo!ll!ible to fix down what would be construed 
83 l!Ufficient to come under the phrase " brought up . a.s a. 
Jljndu." :Moreover, when a person converted. to the 
Hindu faith is allowed t9 be reg!'rded llJl a Hindu, there 
ill 00 diffi£.-ulty a.e the person who 18 brought up as a Hindu 
can. if he 10 i:nind.8. be ea.eily converted to Hinduism •. · 

Sine!l •e are objecting to the civil marriage being 
,.,.......gniud llJl a form of Hindu marriage we are prepated to 
~ t~ ~ Special ~~ Act to remain outside 
the Hindu Law for theee Hmdn11 who may wish to rel!ort 
to uill Act !or • mil marria?f·. . ,, 

Clauiie 2 (2), illustration (latter.part).-lhe child· referrcQ,
to in this illus~ration should have adopted Hindu religion• 
For such a child to .be a Hindu lt. is not enough ~hat·it 
sboul~ be, brought up a.a a Hindu. · · . 

Ola~e 6 and the first .schedule, fourth column, should be 
deleted. · · · 

• ' ' All. 

··' 



31 

l'~T IT-INTESTATE SucOEssxoN. 

- Now that under the new legislation the daughters wo~ld , Cla:~Me 13.-In 'case .the property is immovable, if at the 
be getting considerable property by way of inheritance, time when a woman gets the property, she has a .child or 
including immovable properties it is considered desirable chil~en living, provision s4ould, be made restraining her 
in their very interest as well as in the interests of their from alienating inter vivos or by will suclt"property without 
children that the restriction 'which. at present applies in sufficient and proper cause known as 'legal necessity' in 
the case of ancestral property in the hand!! of the "Karta ·~ . the Hindu Law'. Similar, restricti~n should be imposed 
of the joint family and restrictions. which apply to what against alienation by p. wqma.n who at the time·· of in-· 
'is known as a ".Hindu Widow's Estate " should be made herit~g the p~operty ,had no children living but to 'Who!Jl· 
applicable in the case :·of immovable property inherited a child or children have been born subsequently while 
by a dl1ughter from whatsoever source derived in favour such property)s unalienated until such time as any child 
of her childrell (i.e., sons ~nd daughters). This will have or children are living: . , 
a very desirabl~ effect in ensuring that the mo~her should 
not arbitrarily prevent immovable property going to her 
own children.-

, We ~re suggesting this in order to prevent a non-Hindu • Clause 21.-Pro~on should be made prohibij;ing~ a 
from converting himself to Hinduism merely for the sake person who has changed his religion ·and. reverts to the 
of getting property. It is proper that in such cases if the Hindu fold for getting property from the estate pf a Hindu 
conversion is a ~ecent one, i.e., say about a year before a~ ~ga.in going ov~r to another religion till after a certain 
the inheritance falls in, and if after getting the inheritance tlllle limit after gettmg the property.~ 
the person re-converts himself out of Hinduism within ·. · · 
five years, he should lose the property and in. the meart-
time re8trictions should be imposed upon h1m not to 
alie~ate or transfer except for· valuable consideration and 
that too with notice to the reversioners and securing the 
proceeds of the property. ' 

. The Mitakshara system of joint Hindu family prevails 
practically in the whole of India except in ~engal, i.e., 
more than 80 per cent of the Hindu populati~n are govem~d 
by the Mitakshara. However, the most unportant dis· 
tinguishing feature of the Mitakshara syatem is that a son 
aets an interest by birth in· the joint family and the 

_li Karta" of the )oint family is notfree to dispose of the 
ancestral property. without legal' necessity. Thus, the 
'nucleus of the ancestral property is ~ preserved for the 
family and particularly the minor members of the family 
are afforded a good provision- and this factor would be 
absent if the Mitakshara sy!ltem is abolished. The essential 

.· 

· Part· 111-A_:.clausetJ 1 and 2.-The system of joint' 
and undivided Hindu family according to Mitakshara law 

· which prevails amongst Hindus in all parts of the- country 
except Bengal should continue but · 11 . widow should. be 
allowed the rights which she gets under the :Eleslmluldi 
Act. Similarly ~ daughter should also be given the shAre 
allotted to her as on intestate succession subject to · the 
same rights and restrictions as of a widow under the Desh
mukhAct. 

basis of the social stmcture of the Hindus is t)le joint; ~ 
family unit and we understand except in !1- few big cities 
the majority of Hindus still observe. the joint family 
system. We therefore, are not in favour of abolishing 
the Mitakshara system. We are prq,viding for a Hindu 

~ wido.w and adding f(lr the daughter of co-parcener getting 
her due share in the joint family estate on the death of the 
husband and the father aS" the case may be just the same 
as at· present~'is given· to the Hindu widow under the . 
Deshmukh A'o~. This will be adequate. · 

In the list of dependants entitled to maintenance, we 
are provilling for the addition of 11 husballll or wife as the 

' OIISI} may be who obtairied, a judicial separation or divorce 
on the giound of Uilll.Oundness of mind or suffering from 
virulent and ·incurable. leprosy or venereal dise~!'· 

Now that the estate .of a Hindu woman is going to ·be of 
considerable value by reason of her getting the share ·.on 
inheritance it is but proper that just as the estate of a male 
Hindu is made liable· for maintenance of dependants a 
similar provision for liability should be imposed .. on the 

· esta~ of Hindu woman. . 

i 

•! 

Clause 5.~After, (4)' add '' lunatic -or deceased, wife 
liv!llg separately or divorced.'~ 

After clause 5, ·add "5-A. Bight of maintenance to f:M 
women'B etJtate."-A prov.ision should be made that the
following ~latives . are entitled j;o maintenance out of· 
a woman s estate :-Father, mother; father-in-la.w,' 
mother-in-law, minor son, unmarried daughter, widowed 
?a~ter, '\Yidowed daughter:in-law, minor illegitlxnate son, · 
illegttimate daughter, lunatic or diseased husband living 
separately or divorced; ~ 

Pa.Bi IV-M.uui.LI.GE AND DxvoBolll, 
Hindu marriruge is 'by its very ~ature a sacrament and 

not merely a contract between the parties to tbe m~J.rriage. 
The Hindu marriage is a.n institution of its ··own and it 
would· be offending__ against the spirit of Hinduis:ni · to 
h;l.corpora.te a purely contractual civil marriage as one of 
the forms of Hindu marriage. We have suggested two 
forms ?f Hindu xnarriage (i) the present sacramental form 
recogmze~ by the Hindu Law which requires parties to 
t~e mar~la~e .being of ,the ·S!I.I?le caste and both being 
Hmdus (1.e., not even Jams, Siklis or Buddhists). (ii) The 
other. f~rm 11u.ggested is also a sacramental marriage but, 

_ permittmg.ofmter-marriagee betwilen Hindus, Jains, Sikhs 
and Buddhists, thus, m~eting with the views of the reformed 

, . · opinion. · 

· Since both the forms ot-H~du marriage proposed by us 
are sacramental, there will be no need to retain this 
clause.. . , ' · · 

·.~~·· 

/ 

Clause 2.-{)mit~ 



· In clause 3 (d) Mlcl6 the words ".unless the custom
up to betwoon the two." 

Af\er olaus~ 3 (e~ add ·: ~rovidel;l alwn.ys in a sa~n, 
form of mamag11, m add1t.ion to the above requlllites 
if either party to the marriage is a member of any oast~ 
the other ·must belong to lh!l ·same easte. " Caste " 
shall mell.n the four oastes, viz., (i) Brahman, (ii) Kshatriya, 
(iii) Vaisya,(iv) Sudm_. 

Thi:s <"hit~ ,.-,l\ll,l eih'OU~~ cland~tine marriages 
t:>-.-t,._ rui;l\lf$ of y.:Mlng aud immature age when they 
j;;t'l\)11' ~it so.>mehow til(>y mat~~ to get; ~a.rried _the 
mi:toxity Ml-i want of ~.nt Till not muo theu- ma.rrmge 
~ l'!le ~uiremoot<! of the consent of the gua.rdian 
as ;)ae ot the conJ.itions of a proper 1~ ma.rriage would 
be eom~y d~t'd if this _clau:se 5 is allowed to st~d 
and llliiV l't'$lUt in a y.:Mlng rumor of tender years getttng 
~ ..-ithont realir.iug and Ullderstand.ing the serious
_.·otthe m~"'l \ie and the obligation .. We therefore, 
~thai this clawe should~ omitted. 

&:>;s-istnltion_of Hindu ma.rriag1!6 ~r the same are 
~must bema~ ro~pulsory as otherwise the very 
obJ<edi of the sugg&·tton wtll not MU!erved, namely, to 
m&inain a CJOm.'Ct record of the Hindu ma.rriages like the 

Ddefe ola.use 4 and srlbslitule alternati'VIl ola.use . 4 on 
page 22. In the ~tter clause ",The cetemo~es essential 
for a Hindu marrmge shall be. (Then continue claUBo 4 
on page 22). · 

Cla'u.se 5.-Delele clause 2 and substilrlle "A Hindu 
ma.rriage is a sacrament and the requisites for the same are 
as is hereinafter provided." · 

l't't"'O'ds of birthe and deaths. . 
These are the ela.uses relating to civil ma.rrisge which . 

&hould be omitted in view of our opiuion that civil marriage 
is ~ to be introduced as a form of Hindu marriage. 

Clause 6.-'-Registration of marriages after celebration 
of marriage should be insisted upon to be made compul-
soey; like registration of births and deaths. ~ 

Same remarb apply as for the above .. 
'l'hill clause lrili have to be deleted and suitable pro- ' 
~ substituted in keeping with the registration OOing 
oompuhory. 

Clat~BM 7 to 17. (Re~ o_ivil marriag~) to be omi~· 
ted. 

We are nOi in favour of such a wide rule-making power 
as t.here is likelihood of a oonflict between the rult'll of 
different; Provinces and frequent changt'll of rult'll may 
aeri005ly affect; the working of the. provisions of the Hindu 
Code. 

Claws 18.--0miC 
Clau.su 19 to 22.--0mil. 

Clause ¥5---0mit. Whereas the heading speaks of duties of both htlsband · 
and wife the section does not ·mention the duties of the 
1rife.. We therefore imggest the followiDg provision to be 
~as the duties of the wife. •• rhe wife is bound 
to live with her husband and to submit herself to his 
lllithoril;y." (See Miilla's Hindu L&w, Sixth Edition, 
page~. article #2.) . 
- We do not see any justification for penalizing a pa.rty 

merely becau.se the disease is contracted from the party. 
The very fact that the party is sulfering from loathSome 
diseaae, etc.., would be sufficient ·and repulsive enough 

Clau.se 26.-After d~ties of a husband provisions sho1lld 
be ma.de enumerating the duty ana ,obligations of a wife, 
viz. " The wife is boUlld to live with her husband and to 
submit herself to his authority." 

• for the other party staying away. · - · 
· Such a, geoera.l ground like any oaier justifiable clause 
1I'OUl.d be veri vague. and leave. room for ita being mis

- applied and particularly when we find tha.t all the possible 
. jusWiable cla.oBes are already enumerated ,in sub.clause8 
(a) tD (e). • 

A marriage between sa pindall is repugnant to the Hindu 
mind and idea and this restriction should be preserved. 

The same grounds a.pply for ·this .esti.Qn as in the 
- of clamle 5. In this case, the pa.rties who have 
eoutracted an illegal marriage are at liberty, on coming 
of age, to have the proper legs! marriage performed. 

This clau;;e would defeat the very principle of monogamy. 
It would· not be proper to reOOgnize the chUdren of & 

prohibited eeoond marriage on the same basis and gi:ve 
them the !Bme right 88 of. a legal, valid, monogamous 
marriage. Of OOUl8e such children of the second prohibited 
marriage would be given a suitable maintenance. There 
is already provision in favour of such children. · 

nil same grounds a~p1y as in the ~ of clause 26 (/1). 

,• 

Clams 26 (a).-Delete " not contracted from her~,. 

Ola?Ue 26. (/).-Omit. 

Cla?Ue 29 (1) (iii) should be amended by absolutely • 
profubiting marriages between sapindas. • · 

Cla?Ue 29 (2).-ln lirie 5 atU. " not " between " was "a.nd 
" obtained " and delete ·" by force or fraud " ; a~ tkleU 
the pr(>vis_o. • 

014use .29 (4).--0mit. 

It is desirable that instead of merely referring to the 
whole of the Indian Divorce Act, suitable provisions . 
therefrom as would properly apply for the purpose of Cla?Ue 30 (b) (e).-Delete the words "not contracted frotn 
working out the divoroe provisions of the Hindu Code the petitioner." · · . . , 
ahould be inoorpora.ted ., a special schedule in the Hindu. · · . 

· Code itaelf. . • Cla118e 31.-The necessary provisions of thcf India~ 
· · Divorce Act should be incorporated as an appendix in this · 

Code. . • Jl 

~ABT V-MtNoBITY J.JID GUA.BDIA!IaHII.' •. 

. \'f e are not in favour of thit clall88 ail it will not -work 
for the benefit of the minor in"actus.l practice. At preaent, 
rewpoortBible and well-intentioned relativee of a minor can 
be fuund 1lrilJing to act as the 1U facto gilardian of minors 

. and charge a.ctus.l JleCl!JeH&ry expe118e8 for the upkeep, 
et1 c:Miml ~ a.od 1113intenanoe of the minor from the estate 
of~ minor· U this power is take~ away and a de facto 
pw.lian 11 to get himself tirllt. appointed guardian by the 
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court, we a:re afraid, there will be hardly any such ~lat~on 
of the minor who will und~rgo the bothe;r of.an &pp~catt~n 

· to the 0ourt for his appomtJ!le~t !'l' gu&rdt~ which ~ 
in most of the c&ees mean furrushmg depostt or qecunty 
to the court and undergo the bother of having to pa,ss 
accounts before the oourl every ye&r. In the result; 
the minor will be left ~it~out. the care an~ protecti~n of • 
a relative and in practtce 1t will not,be satiSfactory. if the .· 
minor iS to drift for himself, or to'be at th? mercy of an · 
entire stranger or court offiber as guardian, Even at 
present, a de facto guartU!Ul can: of course, be ~ade to 
reimb~a the minor's estate for Improper expenditure. 

p ABT VI.-ADOl'TIOlf, 

.We are- not in favour of the age limit of~ yellll:~ Ol;' Olause.2.-Dekte the word _11 to "in the ~viso~ · 
any~ge-limitbeingpu~oftheboytobe takenmadopt10n. · . Clause 5 (1) exp'lanation.-Dekte the expla.natiOJl and' 
The proposed age-limit of fifteen years would mean that aiJU, a,fter. the words " a son in adoption " the following :-
the boy to ba adopted Will be always a minor and both " Provided that if his wife is living with him at the time, 
sides, i.e., the party taking the boy. in adopt~on and t~e her 'consent to the adoption must be taken, and in case 
'pa,rty giving in adoption take ~oDSldera~le rlB~ and m · there are more than one wives living with the husband, 
· many c&ees it is also not in the mterllSts of the mmor bo! · the conseb.t 'to be so taken shall be that of the· seniormost· • 
that he should when a minor, be compelled to change his wife. Provided also if the seniormost wife does not giv~· 
fanilly, may be for the better or the worse. .Similarly the her consent within one month of her being called upon·il). 
restrictionS that he should not have his upe.nayana cere- ·writing to do so the nextv~e in order of seniority 'Shall 
mony performed and that he should 11ever have niarried be entitled to do so .and so on down to the last wife." 
are also .restrictions which are not in favo~ of the boy 
to be adopted and will work considerable ~aint and. 
:tisk to the pe.rties concerned. , . · 

! · We feel that in a e&ee where\>y adoption, a son is being .()lame 12 (2) . ..:...omit all the words after "father" and .• 
introduced into a fe.mily and he is being sent out by his aiJU, " but if .his :wife is liviltg with him at the time of her 
natural family, the consent of the na.tural !riother of.the consent, etc." (take wordS a.s in above paragraph) and aiJU, 
boy should be made compulsory where the fa.tber gt.ves · " provided always that so long e.s the mother of the boy 
in: adoption and w'here the fe.ther adopts the consent of.~ ,is alive "the father shall not be entitled to give such boy 

· the wife, if living, with the husband should !llso be made in adoption, witho~t her con,sent.". . 
OO!fipulsory~ · ' • ' · Clause .12 (4).-After "·inul!l; hav& completed" om#, 

" m th& case of the fa.ther" a.nd aild the. words " or her " 
• after the word " his " and omit the words '' and in the case 
.of the mother her sixteenth year.'~ · : 

Olause 13.~it Olause~ (iii), (iv) aUd {v). • , 
' Clause 13.'--.:A.dd . after. (vi), a. clil.use "the· adoptive , 

father should. not be so J:!llated to the natural mother of' 
the boy that the adoptive father could not have ma.rried 

• ·her if she was unmarried: '· · 
. Provi~ed always that the above p;ohibition shall not • 

apply in "the case of a daughter's son." · 
. Ol0/U8t 14.-Dekte. · · , 

0Zause.l6 .(i) to·(ili).-oma the expl&nation •. 
01ause 19 (1).-0l'liit. · " [Note . .,.-In intestate succession 

it should be. provided that 'where- a. Hindu dies leaving 
self-acquired property, leaving widow or widows, daughter. 
or daughters but no ~on the widow. shall be enti~led to 

· reserve and keep with herself or in case of more than one 
· 'Widow· with the seniol'IIlost a. share eque.l to that 0~ a son 

·( e.s if the said.deceased had left one son) for three years from 
the date of death of the said deceased and i( within tha.t 
period the widow d':r· in case of more widows tha..n· one the 
seniormost failing her the next in seniority and so .on till 

. las;t widow do not adopt!£ son to the said dece&eed then the • 
share so reserved shall be distributed amongst• the heirs 
of the said deceased as at the time after death• to the • 
persons entitled to succeed to such deceaSed '].'' 

, . ' OZause 2~ (3) and (4) to be deleted. · · • :. . 
, - . . / · 15 .. The'Bombay Presidep.oy Women's Couneu. · ' • J' 

·.The Council has a membership -of a. bout .800 ladies, /· ·{3) In' Pa.rt, n, Intestate Succession.:.. In clause 5, 
• 30 affiliated societies and two branches. ' sub.clause (1), instead of predeceased son's son,'-and pre. 

I The Bombay .Presidenby Women's Council welcomes deceased_ son's son's. son, aubstitute "the 'simultap.eous 
·the draft Hindu Code a.s.a.n attempt is me.de in it to evolve · heirs of the predeceased son's . son e.nd the heirs of tho 
a unifornt and progressive Code "of law for all Hindus, and p:.;:edece&sed son's soh who would get the share whioh'the 
accep11s the se.me wjth the amendments or alterations or predeoo&eed son or predeceased so:p,'s son would have 
additions, suggested as follows:....:. · · obt&ined if he were living.", ·· · 

(1) In _:fart I, claus~ 2 (iii· b) the words "if 'broug~t • (4) In oiause 10 th~ wo~ds ''upon his preceptor 
U.P as ,such ar~ not olear, We ~herefore suggest that 1t (a.oha.rya)," be:substituted by "upon the State for oJwi. 
ehoulu, be pr~?ed}he.t the ~h~d sholl;ld. have a~optea. table purposes for thelbenefit' of Hindu community", 
the Hm~u 11l_ligi~n , af~r attammg m.aJorJty and m the and tbe remaining lines following the word "aoharva " 
case of ~ mmor1ty, his natural gue.rililJ>n should make a. be deleted. • • . > 
deolara.t10d tQ that effect. · · . · 

· · · ' ' . · (5) In clause H .we suggest that nQ separate division 
~ , . ~2) In fart I, clause {b) :ve sugg~st that the Spec1al of' the stridhe.oa property for the purpose of devolution 
. 'Marri&ge.!. Act. of. 1872 be retamed, Without the &mend-. ' be made, 119 stated in the clause, hilt that· i• should devolve 

monte l!u~gestedm coluJX111. 4 of the First Schedule annexed upon the heirs a's ,me1,1tioned in 'clauses (b) and {c) be' 
to. the Bilt . · · · deleted; and the soD$ should get· half. the share of the ' 

daughters. ill, their. mother's pro~rty. · 
I--:5 ·, I 



~""'Ttl h&l'e -v~ the rerommtmdat.ions of the Again I might mention tht\t out of nine of our affiliated 
t«nmi~as a (l('o11(J)t\lmioo, \\"It fuM th&t thuons and the societies tht\t have submitted -their opinion on this poin~ 
O.U..,-h~ ;;hoold gt>t s.u. eqt~ sbate in their futher's M well fi~ &N in fuvour and three are against, one being neutral' 
as Dl.'th.v 't~l'rop«ty. · l. As regl\rds cl~WJse (7), sub-clause (5) the definlti~ . 

(\\l 1u !'an ni-.\. Soope and Operation of- Parts n of pt'I'$01\8 witltin the prollibited degree a.q revillad in the . 
Md III, the su.bjoo\-DII\tw' is still under collllidemtion, ' draft, C't>de, tht>N is no consistency. The pPI!ition of the 
Md - ·;;hall su.bwi' our opinion on th~ sa. me later on. oln1drim of two brothers, two si.<lters or & brothor and si.~ter 

(.') In II, :M.-\intelli\Uce, cl;t.uoo 3 (1) "eduoation" be should be thQ Mme. · , · ' . 
•ddt>lt. • . ~'ll.Tdin~ cla\ISO 30, Decrees for dil!..oolutiou of ma.rriage, 

(S} lD. Part IV. ltvria.ge and Dil"Ol'l)f)., Cho;pter · I, I beg t.o submit a. little altera.tio1! in our reply to tht1 Code, , 
~Onltion.of llla'l'ria...ne-;.lD. clause 3 (c), add "the,ntan datOO. 30th November 1944. , · . . 

• mlb-1: ha;e oomp~ett>Q"h.is eignteenth yea.r·and the WOIII8ol). We h&ve mentioned th1\t "·oruelt.r of a nature, go as to•. 
- lw:r i\~nth year." , · endanger tb<:~ life of his wife " be ~ grQUild for dissolution • 

(9) lD. -clau..<e 3, alh\rnstive to· clauses 3, · 4 and 5, of JMrrisge. Instead pkl&Sil mad " cruelty be a. grot~nd 
(o) lb}, {t), (4"1. te) be IWeted alt<tgether. · for di..<Solution of. ma.rrisge." Further, we feel thai; 

(10) Ia claas& 6 (1), illl!t~ of the word "m.a.y," the ola.ut~e "clia~ or. religion" may be a.u ea~y ,vny out 
Mmt¥tc "ehould ·" ; and such regi'3tmtion' should take for .a party s~mg divorce. , . . . • 
pla..>e within a eer1&in period after the celebration of the 6. ~ly,_ when Mrs .. Sulooluma. Mod!- <V•ce-'Pr~ident) 
ll:l&l'l'iL"'! ; and $\lb-dau.<eS (:!) and (3) bo deloted.. _ a!!~ my~lf appeared before the ~onumttee to gwe oral 

(ll) In •- 18 · we fuel that the cla.use should be I!Vldence. m Bombay on the 30tlt ws~nt;, the Committee 
m&de effi:letual 'till the' time the ~nte! mama.ges are bd .asked us a question why we wn.nted to retain thet 
~ ~ble. Special .llar&ge Act of 1872. without the amendments~ 

(1:!) Cbaph\r n, Consequences of marria,-In cla~ sug_g;<'Sted in column 4 of tho Fil'l!t Schedule annoxed to 
r., cklde the 11iorda " OJ: has oontra.eted " and " or .under tJle Code. . • · • . . 
tiho Special ~ Act of lSi'! "; as we think tp.t it _We sta.ted m otu: ansW\"r th.~t th? property y•ghts of a.U 
is !JOi proper 1io diSturb the righta of those who want to Rmdu women would be eurt~tlod if ~he Sl":cl&l MM"r.iltge . 
ta.ke ad~ of that Act. . . . Act be s.o &mi'nded, ~ the da.ughter IS not gtvon ~~on equal 

(1::") Rega.rding elauoo dealiDg· with civil m.a.nia.ge share Wlth tba son m the Code. .. . 
, tiho. ~is divided. W:e wish it W!lre .possible for a.llllindu'swhetber,.Jains 

So~~~>J.of our afilliated societies are in favour of having o~ $ikhs or Bbu~dJnsts: to t.~e a.dnntage of the !laid Act; 
a eiril fOI"IU of 1lJiliTia.ge included in llindn Code, while without renouaemg the.r religion. . . 
..ne are not in :fir.vonr. We shall submit the names' of The .ulti:a,tate aiD\ in drafting tbe new Code, or revising 
the societies l=s,won. , '· . - the law for any community in India should be to have a 

(14) Cbaptor m, NuDity aDd dissolution of marriage-,- uniform law for the whole country. The said Act wiJI be 
Ia clans& 30 (e) " fOJ: a perkd of llllven Yll&l'll '' be substi· of a great help in achieving .this goaL · 
tilted by the following ~·"far a ~ocl o£ fiveye&ta." ·We ,both fool tlu\titis in the intorest"Of women·a.s well 

· (13} In.~ 30_ (e) for a. penod ?J DQt less. tha.n a.s the people of. the whole country to retain tli& Special 
-en yea.rs ·be substituted by the WOl"dlS for a penodof :Matria!JB Act ot 1872 as amended in 1923. 
Jd less than five yean.'' 111 (f) after the words "any . · 1 • ' 

othar eoneubille" add "if he leads a life of adnlterona 16. Mrs. bdlrabal.De®har. P. Y. C. Hindu Gymkhana 
_ ClQil1liiCtionl Tbich is not ClOlJDived at or condollfld " ; ailiJ Colony, Poona. . . 
__ .: lg) .if~ ~· cruelty of a nature so as to ~.the I am comieof.et:( with 'various women's institutions (1111 
· life of his wife; (A) has renounced the world.. President of tho Mahara.shtra Mabila. M.andal,' Poona 

(16) Wrth regard to the Law of Marriage and DiV.OfOO Centre, Vice-President, :Mabarashtra· Branch, :AJI.Jndia. • 
laid dod in Part IV, we feel that no provisiou is made Women's Conference, a.nd President of .. this year's Maha· 
for alimony ae it is done under the llldian Divi:n'ce ·Act. ~bts& Provincial Women'!! Conference. I desire td 
WelJllggB9t that due provision for alimony be made in the llllggesfi the following reforms in Hindu Law:-· • 
(bfe, '111idclt lihould - on remarriage. I a.m glad to note from the draft published by ~ 

(17) Part V, Minority and gnardianship-:-lD. ela.~e- Committee that you have taken a vary progressive and 
~ 3-a thto words "third Jll&l" be llllbstitutad by the words• ·advanced view regarding (l) rights of women to the 
"~hyear." . · · father's property, (2) the nature of the right-bsolutAI, 

(18) Pan VI; Adoption-Ill qlaml8 12 (2), . the. (3) Sagotra., sapra.v~ a.nd i_nter·ca.~ mamag68, (~) 
..-Is "without any :reference • to her and not. enforcement of mo,!logarnY, and provi810n for divote~t 111 
withstanding, her dil!Bem," be llllbstituted by the fol· llOlliB cases1 • 
lowing -u.s " Widt the oolliiiiUt of the wife ; however,, ·I. I have, however, to recoliiDll!nd tbe· elaini of a. 
.heit. the wife is living apa.it, tlie adoptiou may be with- widowed daughtor·in·law or grand-daughter·in·law 'to the 
Cllll; an:y reference to hill' t1t withou~ !fer 00llll6Dt. ,. · 'property of her father or grandfa.thlli:-in-la.w. To b& fait 

(19) In clanse 5 No. (1 ), the words "fifteenth Jll&l'r and just to her, she should got the share wbfcb would ha1'11 
• be pbstituted by the wordl! "eighteenth yes.r." gone to her hdshand.. Sho idenl;ities herself with the 

(2fJ) In cla.'l.l8e 12, No. (1), add the word "Jointly·~;' husbantl's family and as the daughter in your draft is 
iM1de :So. (2) aDd eon-esponding change~~ be made in clause asaigned.only a share, half. that of the aou, it is01188ntlal that 
(3) (a), (b) and (e). · · • • she ahould l!e provided for in thll husband's family as well. 

1. Rep.tding Pad ID·A. Scope and operation of Parts In case the willowed daughter.jn.Jaw is denied any·sJmte, 
n and Ill. a large m.a.j<lrity of oar members are in favour I would 81lggll6fl th&t a daug9-tor should get equal with 

· of ibe prmisi.o.olll in t~e Code. • the ion in her father's property. · · · . 
Bowevm:, we would like to ment1on that out of thirteen · n. The word 'stridban. ' should -be substituted liy 

· ~ a.ftiliated to the CQu:oeil who bad been asked. to ' women's property I a.n.d that . property should be divided · 
IIUbmit their opi:llions on this •point,. :nine replied, ont of equally betwoon· the son and daughter. . , 
'WhiclJ live are in fa:vonr. aDd fOOt are a.ga.iiiSt, w..bile o~ Ifl. In pha.pter II, the unmal'ried daughter is entitled· 
an~ neutral .: . to food, clothing, marriage expenses, etc.· She must b&. 

2. P.egarding Part ID-A. n. Maintena.uee, cla~~~~e. 6, provided with expenses for her educa.tion &B well. . . 
aaJ».elaW18 (x), OOIICIIbin.ee---:)fy council is against giving IV. The minimum age for girls at inardage must be ' 
rot.~ to coneubinea. tegal rooogaition· of eo11- - 16 complete and 21 for boys for tho validity of 11111rr!age· 
eabmagewould encomago the breach oftbe spirit of JilOIIO• · y, Your Committ~~e tolere.tes sq,eramental mamsges 

- pQJOO.I ~~e C<mtemplated. in , the ~de. Though even btotween 1111.go1jras, Bapravaras. a.nd different castes• 
under the existing Jaw a concubme 11 ent1tled to lliBin· 'l'lhen rue!! laP'11l· occur. lnatoad of tb01111 balf·h6!\~~. 
i~Jnand, the daJlh161' when Jll£lll0gamy ill eoloreed,.will be reforms, I would legalize such relation which shu""' P''"'· :seca- tbBre will 00 no ilcoptl for a 116110Dd extend to throe degreeS on tie mol.l)er's eide,and live on 
JIWriage eOQcubin.e.ge may booome mnre froquent. M&ia. 1he fatbor's. · · ' : 
t~.maooe fDfi>Y be givM to llliJwr children as llllgg8'0ted in • VL All marria.gos, sa.oramontal or othontJse, sfioo.ld be 
tjlo! ()f,de. · · • • , Iogi&tered. . • . ' • 

3 R.,;!)ll'din:rl'art IV, Marriage and D1voroo, a.ll except- VU. Divoroo Rhould be lawfully allowPd to aU ~ 
m, ·._;A two ntmnbfn'll a.reln fa.~uroCbaving the civil riage~r, 8\'en for tli0110' contracted boforo the Code 00111 
~S'-' indoded in tb6 Code. 1 

" . into operation. ; • 
/ 



.35 

vn:r. In the decrees for dil!SOlution of ~rria~~. ·~~and pr~~ve Code of Jaw for aJl Hindus,~ 
Chapter III, clause 30, the period· of seven ~ear~ !s too lo~ . accept~ !ili-e same WJ.th the ,amen~ents or a.ltera.tlODI 
and should be changed to. three yoar~~, which lB a.deqlll!.te or additioJJBl; ~ 2 as( fo) ll:d .-(b).-The words ·~if 
for tho purpose. . . . . Part , .,.auses a 

IX. If a woi:nan gets a divorce she should get main·· l?mught up as such" .are not clear •. The Maru:1al would 
te nee frolit her forD\er husband, unless abe remarries. like to draw the a.ttent1on of the Commtttoo that th~ words • 

IIIlo X In ado tion,. a man should not be able to give or' being too wide, their meaning be made more .definite and 
ad' ~ son wBamut the consent of his wife, . . preo~. The Mandai. therefore suggest that 1t spoul~ be 
~I. The xigh11 of adoption should be extended. to p~ded that th? .child f!b~ld·ha.'v:e adopted .the.:JI~du 

&d. t' for worldly purpose also-inheritance, etc. To religion after atta.mmg maJOrity a.nd m case of his mmonty, 
~ .~~ equality "between the sexes, a. daughter should hill natural gaa.rdian should make a decla.ra.tion to tha\_ 

ma.m ... m do. . . eft'ec11 · 
be as muoh fit for a ptioll as a son. . p:U, I, c'/,u,use 6...-:.We s · .t tha.t the Speoi&l Marriag. 

. 17, ~e Bbaglnl SamaJ. . Aot of 18'72 pe ,retain~ without the ,amendment& 
Thd Bha.gini Sa.maj oongra.tula.tes the ~du ~lV ll>m· ·suggested in oollll!lll 4 of the first schedule annexed to the 

mittee for th~ ~ ble handling. of th~ co_mplica~e~ mattera . Bill. ·· _ ~- • 
and the very broad-minded vtew pomt In fortning the new Part IT, c~tt 5, clauss 1,(1).--lnstea.d ofa predecea.sed 

. Code However the Samaj wiahea to point out a. few. son's son,. and predeceased son's son's son ~utA~ the 
lsllu~ whic.h deserve. reconsideration. . · · · (simulta.neous) heirs of the predeceased son's don,~ th& 

We enumerate bolow the points which, d~ COD~· (sim.ulta.rieous) heirt of the predeceased son's son so tha.ll 
deration according to bur opinion !- · .the said heirs would get the sha.re_ whioh the predeces!ed 
. • 1. Repeal ofthe pro~ons of the Sp.ecial M.arria~ Aot son , 0! .Predeceased son's son would ~ave obtained if he 
is not desira.ble. According to our opinion the ult1ma.~e were livmg. • . . . . 

· •goal of our Society should bE' to have a 'llllifonn ~ivil ~w . Olause 10.-The words~" upon' his preceptor (Acharya.)" 
u there js a uniform otiminallaw.. The new codification, he substituted bY. "upon the sta.te for oharita.ble purposes 
would no' doubt bring together. the various schools of Hindu for the benefit of Hiridu community " and the remainiDg 
La:w. But we feel that the Civil Marriage Act, the Indian · lines following the words "Aoharya" be delej;ed. 
~uccession Act a.nd the Indian Divorce Act should fonn the Claus4 13.~We suggest that in oUe the property js 
nucleusoftheunifonn oivillawof theeountry,andahould immovable if at the f.inle :when_a. woman gets the pro. 
work side by side with the personal laws ~or the pres~nt. perty Rhe has a. child or children liVing, provision-should 

. Any peraon belonging to' any CC?mmuruty sho~d, . ~ be m.:a.e restra.ining her from alienating inter 11£'1J08 •or by. 
allowed to be gov~med by them WJ.thout denouncmg .hlB will' such property without -sUfficient and proper ca.IIS6' 
or her :r11ligion. The fil.cility _given tcr the Hindus, JIWI!'• known as legal necessity in ·_the Hindu. La.w. Similar 

. ·Buddhists and Sikhs by the provision introdu~ by Sir restriction should be !niposed a.gainst the· alienation by a. 
Harl Sing Go'\Jr is intended tG. ~ removed b;r the .~aft woman who at the time of inheriti:rig the propefo/ had no· · . 
Hindu COde, which Wll consi?er lB not .a step Ill the ngh~ children but to whom a. ohild. or phildren ha.veiioon born 
direction. . · · . . . .. . subsequently ·while such property is una.liena.ted uhtil 

2. Sons and daughters should get an eque.l sha.ra in suoh tinle as any eliild or children are living. . ' " '. 
their father's as well as mother's property:. : ' Cla?.18814.-Regarding the cl&use dealj.ng with the order 

. 3. Just as the wife has a. sh!!ore !II ~e husba.nd;s pro· and m.Ode 'of succession to stridhana, the opinion is 
perty, the husba.nd should have a. sh&re Jn the :wife s pro- divided. One opinion iii that the clause as dra.fted: BhouJd 
p(lfty.. · _ · . · "he ret&ined aDd tha.t the two divisions which are rua.de a.s 

''. 4. No ~tinction should: b& made-as it W:Ould not be rega.rds tbe devolution of stridhana. property according ·~ 
necessary if No. 2 ie aeoepted-between studhana.. and as the property is inherited from her husba.nd 'b:r is a.cquired.
'f'hatl she gets from other sources. . otherwise should be maintll.ined. Th~ ot}!er opinimi 'js; 

5. Innumura-ble heirlfln.aluHhings vary complicated,. that this division of the: stridha.na. property should not 
The Succession Act is better, ~ tha.t it laY!I down a broad be made as ail property however acquired by a. woma.n is 

· principle. · ·, · , eonsidered by the Bill &f\ stridhab& property over which 
_ 6. Cla.use 10 in Par~ IIi' not necesB.\U'Y. The.,pro· , she has by clause 13 of Part n, complete power ofdisposa.l 

· party should go to the Sta.te. . . ' · , l'llte1 vivos or by Will. ,. Discrimiina.tion in the mode of sue-
r, Thereshould beprovisionfortheeducati~na.lexpenses , cession to Stridhana. property should not be made because 

of ~nunma.rrieddau~ter as a part of~ :matutenan~. · of her'sexonly .and that it should devolve uPOJlthel!-eirs 
s. Xn the ~amage law! the d(lfinit1on of sa.p1nda. as mentioned in cla.uses (b) and (a) be delated: : 

should be more liberal extending to three and fi~ degrees Claule· ~I.-This clause recognizes* the disqUjl.)ifica. 
· and not five and seven a.s in th& ~ft. · . tion of the descendantS of a convert. in' matters, of 
: • 11. Minimum a.ge for ~~ Should .be fixed. m.· the ' inherita.ilce; but does not dillqualify the convert himself 
saora.menta.l marriage, a.s in ~he c1vil ma.mage. ·Eighteen from inheriting to hill unconverted rela.tion. There is alsc> 
/.or bo~, and fourteen for gu-ls seem reasona.ble ~h. a. strong feeling in the HindU' community that apostasy 
But the brcaoh of the la.w should be a.deq)la.tely puru_shed. should he a disqwiliB.ca.tion for inheritance. We feel tha.t 
Sara.daAotisnotelfectiveinpreventingunde!·a.gemamages. this feeling ofthe,community should be respected and j;his 

· 10. Cla.use 27 should ~ dele~ Children of tl;lose · 'cla.l!se should be a.mendeq as to disqualify even the converli 
·marrying under thee b'peCia.] Marriage Act spould be himself from a.cquiring any right of inheritance. . · , · 
goYenJBd by the Jndia.n. Succession Act. · . • Part III-A cln.uses 1 and 2.-The opinion is divided. 

ll. The_dofinition of .persons within the prolub1ted One opinioil. .~ that the clauses as diafted should bo 
. dearee as rev:il!ed in the draft Code is not consistent. . If reta.in!ld as they are. . Instead. of joint faDrliy s,ystem 

children of two· brothers ·cannot marry, :why should which is prevailing in Hindu Law at present, the principles 
children of two sisters or those of a sister a.nd of brother he la.id down. by Da;yabha.ga system should be. substituted. 
allowed to ma:rry ~ .. . . f The other opinion 1s that the peculiarity of the Mita.kshara ' 
' 12. Cruelty should be a vali~ cause for dissolut1<!Il o system m., ~orship and right by birth in ancestraJ. 

ma.rriage. . , . ' property should be retained and ele.uses I and 2 .should be 
' . 13. Seven years as laid down in clll.use 30 (~), chapter redrafted o.ocordingly. If necessery a right by birth may 

III, is not reasonable.. It ~hould'be five yea.rs, if.not less. aJso be given to the daughteras in the case of a son . 
. 14:. No provision-for alimony is made. · 1 ·Part iiM1, II Ma.intenjmoe, clause. 3. (i) Education, 
15 .. It. is not proper that a son a.dopted purely for ·be add,ld. · 

performing'. religious (shradda., etc.). ceremonies should rt ~ 4: -As X11gards th:il! ele.use, we suggest that the 
:a l11rge, r share tlie.n the daughter of the. decea.sed hi~s~ · · right of ma.intellJl.ll.ce out of. the estate of a deceased person · 

. Would .an adopti~ for other purposes than relig~o~ should not he .confined to· the esta.te of a. deceased male 
be legal1 . . • . • . , · Hindu only but should pe e:ttende<l. also to the esta.te of a. 

. . . ;Adop)'ion ·of a. daughter on ~ntlment~ Of. other non- deceased female J:nndu a.lso .. \ ·. .· .. 
relig~ous grounds should be pernutted. ( . Pan IV: Marria{ie and divorct, clause 3 (c).-Arld t.he 

: 18. Gujarathl'Bindu Stree l'yland3I. " · · man must' ha.ve completed his eighteenth year and the ' 
' The Ma,nda.l bas a membershi of abOut 3,500 ladies' and woman bel' foudeentb ye!'r;'' · . · 

. one b~anch. The Gujare.thi Hin~u Stree M!l.nda.l welcomes OlaUIIe 5.-Alt~~~~tia~:g~'::a 3• 4 aru'l 11• Ji~ ::t 
·the draft Code as 'an attempt. js made in it to evolve a (a), (b), (c), (d) be ~te · . e • : 

1...:..0...- A • ' \ 



36 .. 
· (.""""' 6 (t)....,..'\\e Sll,._~~t that the absence of the interpretation of i~ texts in fa.vour Of tho fema.les and the 
~t of tho bridegroom's guardian . should also be Committee should ha.ve adhered to the Bo!'nba.y view when 
ll!.liJo ()11(1 of the grounds fur dllclMug tho ml\Tri&ge as it was in advance of the other schools of E:indu La.w, 
in~ The Arya 1\Iahila Sama.j, spea.king generally is in fav()\U' 
· n .. -..."1! 6 (1)..-R(!Ii:..<:tm.-'io" of rucnJfMI!tal tnan-iagu.- of the principles underlying the Draft Hindu Code a.nd 
oo~d ofthtt 'III'Ord "may" ~b<!tihllfl "shall"; and such · subjeot to what is stated hereafter, supports the Code. 
re..~tioo. should tab plaa~ withi!). a. oertain period · PART 1-Pll.ELni.INARY. ' • , 
aftd.' tho eelehraU.U. of thtt marriage; and sub-clauses Clau-se 5.-Sub-ola.use (a) nelines the word " agna.te~" 
~) ..00. ('3) ~ deleted. ·.. . The definition as dra.fted will exclude females coming ml<! 

tu- 7, L"'inl Mall'i«g!l.-The Mandai feels that all the family by ml\Triage from falling 'llnder ·the tel'lll. · 
. the benelits mch tet>ult. from a civil marriage lltll under. "agnate." According to Hindu Law and ~indu senti. 
the Code made anilable for•a sa.otamental marriag9. menta girl upon -her U).arriage is deemed to be reborn in 
Helice we would recommend tha.t the provisions with regard the family of Iier husband 8Jld ch8Jlges her gotra. Thill 
to the ci'lillll8l'rialres should be deleted. • ' would be the caoo irrespective of the form of ma.rriage 

_. t-:Iaa..'l!! IS.-We feel that the clatr.W) should be made adopted in any particular caoo. While. the. definition 
effuctulll till the time the sacramental marriages are com- c<inta.ined in this clause permits fema.les born in the falllily 
pWsorily tegisterable.. • • and on mmiage going out of it to come under the term 

· C-la¥se 27.-We suggest tha.t the suCcession~ the "agnate "-though in fact such females have changed 
properties of the persons mentioned in this ola.use should their golra.--females coming into the family. by. marria.ge 
be go.-'emed by the proviSions of the Special Marriag6_Act, and consequently adopting the gotra. of the family of their 
1872., and not by the proUsiOilS of this Bill., , husbands, will not be coi}Sidered to, be " a.gnates 1' in the 

C'1mt.se 29 (i) (iv).-We would suggest that wherft, a. family of their husbands. This is revolting to the Hindu 
Ill8lria.ge is annulled on the ground stated in the ola.use sentiment cheriiilied for centuries. The proposed change 
the children of the lll&t'l'iage should ontv be entitled to wo~d have an adverse effect on the rights t'ha.t females 
:maixrteoance.. . · have enjoyed in ma.tters of succession. under the Bombay 

C'ltza8e 30 (c).-IDstead of ~'for ·a periOd. of seven School of Hindu Law. The Sama.j therefore urges that the 
ye6I'S " ~ "for a period of five years." · . definition of the word " agnate " be so amended as to 

'\\xth ~ to the law of ma.rria,<11l 8Jld divorce laid bring within its scope, females coming into the fa.niily 
down iii Part IV, we feei that na provisio~ has. been made by marriage. · 
fur alimonv aa it is done under the Indian- Divorce Act. · , 
We :suggeSt that due provision for &limony be made in the .PART II-INnsuiE SuC<iESSION. 
Code, whidl should -.se on rePI&I'riage. ' Ola'U/16 5, r1asa I, entry I.-Under the Bombay School of 

ClaiiMl 30 (e).-We_ .suggest that the words "for a. Hindu Law, a. son's ,widow, prior to the pa.ssing of the 
periOd of IKit les! than seven years" be substituted by Hindu Women's Rights to Property Act, 1937, could only· 

• -the 1lftHt!.s "for a period of not less th8Jl five years." come' in the order of succession, 38 a widow of a. sagotra 
In (f) after 'the words " any other concubine " 8Jld "if ~~api!llid. She was thus postp.rued to dist-a.nt retations and 
-he leads a. life of adulterous connootions'which is not had to look up to. them even for her maintenance. Justiee 
OOII!!ived at or condOned" ; and as (g) if he 11Sell cruelty of was .. therefore, for th_11 j!.r.:t time done to her, when. the 
a. naR!re so as to enda.uger the life of his wife ; (h) has Hindu Women's RighCs to Property Act, 1937, recognized 
renoonced the world. . 1 • her 36 an heir to her father-in-law, along wi'th her mother· 

Pari Y, daase 3 (a).-We would suggest tha.t the in•law and the ·brother-in-law. · This' was quite in 
eust.OO.y of a minor child should remain with the mother conformity with the Hindu sentiment, that husband and 
till the completion of his or her seven years. This is in wife form one entity and that on the death bf the husband, 
view of the fact that a mother's care is necessary for the the widow becomes the surviving half .o.f her' husband. 
upbringing of the child till that· age. • .It. is not long since her rightful' pla.ce was ;recognb:ed, 

Claue 4-We.suggest that tl,le words "unless it be in in law 8Jld a. ch8Jlge ought not to ha.ve been made in the 
theinteresi;oftheminortoma.kesuchappointment~· should position created by the Binda Women's Rights to 
be added a.t the end of the clause. Property Act, 1937. . ' , • 

Claue 10.-We would ~ tha.t the present law · The margina.l note tQ this law states that the inclusion of 
with regard to the de ftJt:Jq gu&rdians and t,beir rights a.nd the widow of a. predeceased son among the- " simultane<l11S 
obligations should be ;retained. • . . beirs " was objected to by some critics as leading to exces· 

C'fa.1ue 5.-We would mxggest that the right to take sive fragmentation. The Ary& M.a.hila. Sama.j respectfullY 
in and ~ in adoption must be exercised by the husband submits that. there is no substance in this objection. If 
:with 1he consent of his wife, provided tha.t she is living the son 'had been alive at the time of his fa.ther's death, 
1Fith him. However when the-wife is living apart t~ 1he would have got a· share and that would not ha.ve been . 
adDption may be made without .any referenee to J;lm' pr objected to on the ground that there would be. excessive 
-.itb£lut bet consent. · · fragmentation. Taking the matter fw!ther, if the son. 
- C'lau!l 5 (1}.-The words "fi.ftoonth yea.r~'be sub'- who was a.live a.t the time the succession opened, had died 

8tilnted by the words "eighteenth year." . soon thereafter, his widow would have been entitled to 
: C'fa.1ue 12; No; {1):-.Add the words "jointly"; delete claim a.s his heir the sha.re that would ha.ye come to her 

· No. (2) and ~ change be made in clause 3 (a), husband, if he were 11-livll. Then too the objection on the 
(t>) and (e). . . · ground of excessive fragmentation 'would not have been 
~ 13.-We suggest ~t the conditions (i} 8.I!d entertained or .advanced by a.nybody. Why should it 

(n1 alone 1Je retained and the rest be abrogatro.. _ • · then be considered a valid a.nd sufficient ground only _when 
the son's widow is to be recogrlized as one of the eimul· 

19. Al1a 1llablla Samaf, Bombay (Joint Honorary taneous heirs 1 'Pte Arya. Ma.hi.la. Sa:lnaj feels that "the 
Seeretary-Mrs. Leelaba.i Phadke). ~. exclusion of a. son's widow from the category of simultaneous 
G~ ~ A'l'IONS. . • .heirs', is unjl!ltiiiable and therefore urges that she should be , 

· · 'Ibe &.....,. Yahna Sama.j welcomee the Draft Hindu "Uode included a.mong the simultaneous heirs. · 1 

-;;- ted to h · The Samaj would like to point out that if thti a.pplieatiott 
u it ball in a great Jllt'JII(!I1r8 a.ttemp remove t e of clause 12 dealing with the question of the applica.tion 
'baldship;, to which the Hindu females have been subjected .. ot 
~~ 

110 
-.....,..,. The Sama.j also appreciates the object of the of the provision of the Partition Act, 1893, wa.s 11 

w, ..,.,...,.. · 1 un.iforin la fi :restricted to the :l8&l1l of fe•s who pa.ss out of the .familY 
Hindn Ul.w Committee to evo ve a w or " 11 of the inteState by marriaae, but were extended to the case8 
Jlindns ]J:respeetive of the part of the country they :reside , P • • 
in. ~ object; of the Committee 36 stated in the Expla- of all female heirs, the obJectiOn on the ground of excess1ve 
natorY note atta.ehed to the Draft Hindu Code, is to .blend fragmentatiori would'be sufficiently met. 

~ t<n~ber- the most prog:reseive elements .. in. the va.rions • · OlivuBe. 10, Heirs who are not related.-When the Smritili 
aci)oola of Ja,w which at present prevail m different ·partA:I came to be written, the state of society wa.s quite diifure~t. 
of t.bel oountri. When, however, one ~mines the provi- from what it is to-da.y. In thoS& times testamentary diS· 
. of tbe Code, one is inclinod to believe tha.t ~achieving pOBition wai probably unknown and it wa.s natural thai !3'. 
~ the Q»nmittee has put forwar4 proposals which provision on the lines of the provision contained in ~ 
• effect ~ away the rights which fenia.lee enjOy-ed for claw W36 co1lflidered neceaaary. ' In modern times it. ill 
m fJilt'r yean under- the :Bombay School of. Hindu difficult to ae(.(lt'ta.in who would come. under 'the terms. 
~ ~"' F.ombay I!ChOol has been known for its libera.l !' Acha.rya ", "Sishya,'' and "Sa-brrohmacho.ri." The 
........ .A.JIIQ ~. 
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.Samaj Would; therefore, urge the deletion of thls (\laUSe. the religiOUS element· 01" ce:remOniE!S but Would afford a. 
It would under the circumstances contemplated , by dpcumenta.ry proof of the fact of marriage. The Samaj 
this clause be open to the person con,cer.ning to make a feels that the provisiou contained in this clause are statu
i;estamenta.ry disposition of his property, If at. all'it is tory and would suggest to tpe Cortimittee to consider the 
cohSidered necessary to have a provision for the ~o11tingency ( desirability -of making such.. marriages compulsorily regi'$-
contemplated in this clause, all the words coming after the ti'able. , · 
words· " shall devolve upon " should be dei<lted, and the · Ckrii.We 23, Guardianship in marriag§!r-In the order of 
words " upon the State for charitable purposes, for '!(Uardians ·given in this section, sistef"""finds nq place.·· A 
.the benefil1. of the·. J!indu commupity '' be inserted at sister would. be iii a better position to look after the interests 
..the place. . · · · · of the boy or girl concerned than a paternal uncle. The 

. Clawie 2( Convert's desoen<lents disl[lU!lifie.d:-This clause Samaj would, therefore, suggllst that after entry 4 in this 
imposes upon the descendents of a convert, unless they ·be clause, an entry (4-a) be ·ll.dded to the following effect •. 
Hindus at the time thll succession opens, 11 disqualification '' The sister subject to the s~e rules of preference 118 in 

:On the ground of apostl18y. It, howe':er •. imposes no ~uch · entry (4) above.". • · 
-disqualification upon the convert himself.· The Hindu Olause28.-:-TheSamajwelcomestheprovisions contained 
·{)pinion 118 evidenced by the dissenting minutes appended in t.his clalll!e. Cl18es h11ve occurred where the bridegroom'!!. 

· :to the Joint Select Committee's :report is clearly in favour party after having extorted a substantial amount a.s dowry · 
,0 f making conversion for 'making a. disqualification for from the ·bride'b father or· guardian hl18 turned the bride 
..inheritance. There is also 11 strong feeling in the Hindu out· of her husbap.d's house without. any means ·of li~eli- · 
.community in favour of•that view. The Sama.j would, hood. The bride's relations are tempted to incur debts 
therefore, suggest that this clause ,bel so mnended all to and pay .substa!ltial amounts as· dowry becalll!e of their 
.disqualify even the converji himself from acquiring any right anxiety to see the girl settled happily in life. , Thopgh the 

. ·of inherit&nce in 'the property of his unconverted Hindu provihions contain~jd in· this clause may. n~t check ~he ' 
:relatives. Such a change would not work any great hnrd- dowry evil, they would at any rate leave the g~rl something 

-'tlbip on the convert 118 the person to whom the inheritance to fall back upon in times of difficulty. The Samaj feels 
.is .to be. traced can make, a will in fav.our of the apostate that the. dowry evil mlll!t be attacked directly and that such 
:if he thplks it. necessary or.desira.ble. • ·• indirect attempts would not achieve the desired object. 

• · Ohwpter III, NuUity and .diBsolutionofmarriage-OlaUBe 
l'ABT ill-A-I. PROVISIONS COMMON T(}, TESTAMENTARY 29.-The application of this.;clause is restricted ouly to 

·AND INTESTATE SucCESSION. . cases of marriages celebrated after the wmmencement of this 
· I. S~XJpe and operation of Parts II and Ill, clause 2.-,. Code. In.:ma.tters relating 'to :marriage, the 'Hindu fema.les 

This clause puts 11n end to right by birth that a son '.have suffered long and severely. It is, therefore, difficUlt · 
.acquired in the property in the hands ·of the father. It I$ · to understand why such a restriction should be imposed. 
no doubt true that· this right ·by birth might have .been The benefits· of the provisionS contained in .this clause 
-originally intended as a.' check on the powers qf alienations should be available to all irrespective of the fact whether 
enjoyed by the fBther'. In practice, however, it h118 worked the·marriage was celebrated before or after t~ commence-

. .a great hardship'. ina.smuch 118 it . hl18 · prevented persons ment of thiS Code. , • ' 
from unde:.:taking new v!'ntures on the security of the Clause 30.-Inasmuch as the Code seeks to l;ll&ke a. 
family property. · ·Moreover, inltsinuch a.tt 'Under the . Hindu marriage strictly monogamous, some provision for 
provisions contained in part II Of this Code, the widow dissolutions ·of marriage was absolutely necessary. The · 
or a. daughj;er ·suceeeding. to the property C1f the inte.state - S'a.maj, therefore, welcomes the provisions contained in this 
:is to get 11t1 absolute power of disposal over the pr&perty clause. The period of seven years laid down in sub7clauses 

• ~erited by her, it does ~ot·~tand to reason tb.S.t.only (a),(c)and(e)isconsideredtobetoolongandit-issuggested 
m the CI1Be of a son, the inhentance should be curtailed that the same should be redueed to five years; 

, or :te!ltricted by tlie right acquired by his son on birth. ·-In sub-clause (f) after the words "1111 a. concubine", 
The Sama.j, therefore, sees no objection to this olaW!e. · the words "or leads a life of adulterous connexions which' 

. II MAmTENANCE . :is not connived a.t or condoned " should. be added. "' 
· . \ ·. ' " . The Sa.:ma.j would suggest .the ll.ddition of two more 

Clause 3 (1).-In this clause after the word .reSl- grounds namely (g) if he uses cruelty of such a. nature 
denel)" the ~ord_ "and edu~,ti?n "· should be. inserted. 118 is llkely to e~danger the life of his wife, or (h) if the 
In modern tlllles proper . facilitws for educa.t1on h11ve husba.nd hi1B renounced the world. . 
becom~ as much nec~s~a:ry as food, cl?thing and residence ·clause tn.-The Sam.aj is not in favour of the provisions. 
and consequ~~tly _prOVJSlon !,or educat1on •m~t be included contained in this clause and · would lll'ge tha.t ~peciftc 
in the term ma!Dtenance, . ' . . . -proVisions dealing with the questions of procedure, 
, . Clause. 9, Ma•~nance, .w_hen • to be a charge.-By alimony, etc., should be inserted in this Code itself. The. 
'Virtue of the. prOVlSlOns contained Ul Parts II 'and ill-A, . reference to. the " Indian Divorce Act .. :which was 

,·t~e property that a. person ma:y get on succession would ~e ."primarily.int;(,nded for the ·christian comm~ty, is likely 
.h18 separa~ prc;>perty· and he ~hall ~~ve full po'I,VIlr ·of dis- to raise a. strong objection to the idea of making a. provision 
poaal over~~· The person so inher1tmg the property may for divorce itself. Though enlightened Hindu· opinion 
defea~ the ;fights of th11 dependents entitled to maintenance is in favoilr of haviri.g.a legislative provision for dissolution Ji t~liena,tmg the whole of the propert! in .his hands. It •of Hindu marriage, there is a .certain Section: which ill 

• erefor~, nece~sary to make the mamtenance of depen-· strongly opposed to it. It is, therefore, necessary to diSarm 
.d.thents. mentulned m.clause 5 above, a.-statutory .charge on their opposition· as far as possible. · · -· ' 

e property. · . . . • . 
1 PAB:r IV-M.umu. D · . .• PART V..-MINolU.TY AND Gmumu:NSlllJ.>. 

• . · • . . Gill ~D XVORdl!l. . There is no provision in this part dealing with the question 
1 Clwtpter I, ,Oeleb~um of marr1age, clause-.3.-In this · of change ofreligion by the natural guardian of the minor. 
~huser t~er.e IS nothing stated ab.out,the respective age of. It would be desirable to .insert a provision authorizing the 

~ pa~t1es to the sa~ramen~I Hindu for~ of marriage. . court to appoinj; a guardian if the continuance, <>f the 
~h!s nught create an ~~~ress10n o~ the nunda of average natuial ~ardian who ha.s changed his religion is not in the 
<llt!Zei_~S t~a.t the prOVISions r~latmg to ·the marriages interest ofthe minor. . · · 
.~foX:irtfd m the _Hindu ~ode, ha.ve .11~rogated the provi- With regard to cla.use (4), it would be desirable to add 

• ~ama'o t~~ C~d £Marnage Restramt Ac~,1~29. The at t.he end the words "Unless~ be in: the interest of· the 
, A t l :Wlu • t. ere ore, suggest that the pomt, that that. minor to make such an a.p;pointnient." 

c wou d contmue to govern the Hindu ma.rriages unde.t · · 
·the Code should be made clear and specific. . . P!RT VI.-.ADoPTioN. 
na.rhe "}fYa MaMa Samaj is not in favour of the alter·. ClaUBe 5.-Under ·this clause as it stands it would be 

· . Ive o auses 3, 4 11nd 5. , . · · competent to a. Hindu :ma.le to adopt a boy during the ' 
·sa Clause 6.-In cases wh?re a marriage ls s~le~sed in t]).e . lifetime of his wife without any reference. ~her and 
£ crawenta~ form, there ,lB no evidence available about the nptwithstanding her dissent. Oil the a.dopt1on of a boy, 

· ;;:.t.of ~hr1jt• other than ~he ,oral testimony of witnesses the wife is to be the mother of the adopted boy a.nd if the 
'is 

0 ~~k ~ ave !l-tten~ed· the ma.rriag£1: Such evidence adopt.ion be made without reference to ber.and notwith. 
· Sa. no. 1 e Y to. be a'!ailabl« after a lapse of time. The . standing her disSent no(only would the harmony in the 
. ~mal .f~ls ~hatS ma.rrlag~s in ~he sacramental form should. family be disturbed ~utJ the adopted son· :qtight. not recei% 

.. · reglll re · noh, regllltratiOn ;would in .no way affect the same degree of affectionate, care and a.ttent1on from tbe 

\ . ' ~ '·. ' ' : . 



' ' 
• . th Th "·-· • WO!!ld therefore S"""est not now 00 recognmed. No oustoru. which viol~·· 

$doptt'l"(! mo er. 0 """"1\J • ' """" · f h' Cod h ld b 'rl d ""' th m;p~an ti to this c~a11se be so amended 8oS to any of tlie rul()ll o t u. e s ou o const ere as Valid. 
:f::~ with a!v :rerence t.o the wife, only when she is and k(lal •. This clause can also bo opposed ~n biologiQII( 
living apart from.. her busbt\nd. _ . . and eugemo ~IDl~:.._ . . . 

Sub-clause l·lays down that the person· makwg an G. :,rhe proviston m. the Co~e p~htbl~mg all polygamoUJ. 
adoption must haw oompleted hi~ fifteen~h year: ,Under • ru.arria,«eS is a r~form m the nght dtrectton. 
the Indian M~iotity Aot ~uch a ~~n 18 a mmor and · 7. In Chapter 11 of Part IV of ma.rrio.ge which 
cannot en.ter mto 1\llY valid and_ bm~g contract. · The deals with duties of husband and wife, some provision must 
Sa.m.aj l!llg\,'6Sts that the age '!._hould be raised toolS. be made recogri.izing joint ownf rship of both wife and 

Cl'au-8e 12.-Under .sub-clause (2), a father would be husband even in .his l.ifutinle, Some provision must be 
oompet<:llt to giw a son in adoption without any reference m.OOe in the Code its<' If to soe that the husband doeR not 
to the mother and notwithstanding her dissent. Such a wasto 8.wav all his property to tho detriment' ot 
provision amotmts fu a toW disregard fur the naturallo~ the intef()llt ·of a wife and husband. Chapter TII deals 
and &traction that a mother entort&ins for he!_son. It IS.t• ·with nullity and 'disso\ution of,nmrriago-dia~olution ~ 
therefore, desirable to give P.roper recogmtion to the allowed to the mininlum extont. Grounds will have to be 
inothet'tl wishes liDless she is living apart from her husband incroo.sod, for instanOO-dissolution should be allowed to 
and the son. This sub-elause should be so amended 8oS_ to the wife or hnsband when they are both incongruous or 
bring ont that !li".Dlle clearly. . . . - incompatible nat\tre. ·· , 

· Claullfll3.-Thisclausedeals mth the. question 8oS to who VI d·-'- 'th d t' . In · · . 
• . bl f oo· p,(l tod s b I . ea (iii) (iv) and (v) 8. Chapter ....... WI a. op !On. givmg or tllklllg 
~~ t! 0 

mg a:a in· the~ -~= sub-ciauses laying a soli in adopti?n .the ~hes of the wife ~re wholly ignore~ 
down that :;~of the boy to ~ adopted should not be The ~nsbt\n~, 1t IS saul, c;an take or gtve away a. son m 
more than that~£ the person adopting though the original adopt1on ~thout .consultw~ the mot~er. of the. ~oy .or 
object or motive fur adoption might have been the spiritual even notmthstandin_g her dissent. This ~ puro ~lusttoo 
benefit that the adopted son .might confer on the person ~o th? wome~ also m general. When th~ Code &llll.8 at 
ado ting him, the adoption is at present considered to 00 equaltty o~ ?ghts bet~n two sexes, 1t IS strauge. that 
mo!. of a secular affair. The resj;rictions proposed in th~ proVISIOns ~re retawed. These mtiSt .bo a~ohsh~d 
sub--clauses (iii), (iv) and (v) would work & great b.e.J:<khip and 1t. mum; be sa1d that a man can ~e ot lllVe his son w 
on the person adopting by confining his choice tQ a. narrower. adortton only wtth the conserat C\fh.s mfe. 

circle. . • - - d ired 21. Lady Vldyagauri Ramanbhai Hllkanth. 
, Clau-se -14.-Sub-elause (ii) introduces a :p~.ueh es 

refonn. Boys who from the point of view of Fla.turaf The Hindu Law: Committee deserves gratitude from all 
lovtt and affection, could be sa.id to be bettor fitted for women's institutio11s which prinlarily ainl at the socia~ 
adoption were so _ long excluded from being ad,opted economical and educational advancement of women 
because of the interpretatiOn. pla.ced by the courts on too The fact that the present day Hindu tLa.w . con.•idors thE 
~~ ~nf~~~~~~~~ 

• 1 'I until this inequality is removed women e&rll)ot ril;e t« 
20. Mrs. Yamlitai Kirloskar, Delegate, Maliarashna their proper level in all departments of life. Moreove. 
. Mahila Manda\. • modern progresa m ever,y direction demands tnBt l&Wb tba 

1. In tha I~ ·or en1llller&ted heirs in clause 5 of Part II, were intonde\l for the good of society should not remail 
widowed daughter-in-law is excluded. This ·right of sta.tic but modified according 't<> the needs of the time 
heirahip to the widowed daughter-in-law is at present The cocl.ifying of Hindu Law is therefore a vory urgcn 
enjoyed by-her under the provisions of the present Desh- necessity and tho.frainers of this Code are to be congrstu 
mukh~ Act and is not ta.ken away in this Code. This is lated for their deep· study into the various repercussion 
.certainly a hardship a.nd i,njllstice to the widowed daughter- of changes and their extreme carefulness tu..abide b.f th1 
in-law_ It is therefore reco111.ID.!lnded that the widowed Dharma Shastras as .far as possible. It ih but natuml thai 
d&ughter-in-law shOI,\Id be also one of the heirs of .the changes are tmwelcome to some portions of llbciety who on!~ 
compa.ct·series along witli widow and the daughter. In look to prevailing customs and are a.ver!K' to anythin! 
this way the right given-to' her by the Deshmukh Aot new being introduced. Bu\ such opposition· should no 

'\ must be retained in this Code. · ' weigh in the eyes of the law-maker whose object is adrni 
2. striioum.-As for the stridbAn concerned, th~ nistration of justice. 

Ma.hila Manda.l is thankful to the committee for enla.rging Iqheritanoe- . 
the definition nf Stridhan a.nd making all property held by · (1)"The widow of a predeceased son should shlll'6 
her from any source whatooever as her. stridhan property; equally with son and widow. , 
but it is not known why the committee should have fotma (2) Part 11, cl.aWit I, Heirs in lhe oompar.J. seriu.
it neC6s!lary to lna.ke a. di'ltinction between property 'Daughter's son should hav~ ·preference--ovor (3); (4), (5) 
inherited by a woman from her hW<band and obtained and (6). , . : 
by ht;r from• other sour~. The Committee has alsp (3) Part III A Il.-A concubine as well as her children 
prescribed two sets of heirS for these two at different ~hould not be included amongst dependa~ts as enumera.te~ · 
kinds of stridhana. All this appears CIDllbrous ·a.nd m clause (5). .They should have no legal right .•f inh~rl• 
.unjnstifiable as there would oo two different sets of heirs' tance. • · 
. to the property of one deceased woman. This distinction ' Ma.rrisge:-: · - · 
m111!£ be a.bolished and there must be one set of heirs to all (1) Part IJ!, claU8e 30.-'-(c) Crnelty sbo'uld be·defined 
kinds of stridha.n. ' . . . .- ' • according t:> :&rodp. legislatipn, (d) .add "'desertion ro;, . 

· 3. The committee must be congratrila.tod upon a.bolishing three years. ' Page 31 '(a) and (c).-Put "three years 
the .''limited estato" held b;y a· woman .altogether_ and instead of" seven years." · · 
ma.lring all estate held by a woman her a.bsolute property (2) In 30.-Add (g); add" If a hu$band has married 
This distin~-tion of "limited estate" and absolute esto.u; another wife in the: lifotime of the first wifo." . . 
WSB &JZI'eat hardship upon women a.nd C&Dllot bf! supported (3) Olwu.se (32).-:-'I!e coinmunl.ty ill, which di'vorce IS 
on any JUOUDd in these enlightened ti.ilies. This provision allowed at. present should also be governed by the new 1~11' 
mlJl!t be retained at a.ny cost in this Code. , · and divorce should be obtained by the same procedUl'll II& 

4. As fot prpviRions .in chaFt<!r on ma.rrisge are con- mentioned in t~ Code. . · . _ - I • • , 

OOflllld. the oommittee.must be alRo congratulatAld u on . (4) In the coi'IC nf those marnagee whtch ha.vo been 
removing tJu, hardships of women generally Th P performed before tho commencement of the law tho f11ot of 
mittJ;e mil/It do away. with the restclction•• imposed ~ncot~- a marriage in .the lifetime of wife or husband should be 
"Sagotra •• and. inte_r·<'&!lte mar;iav.es. Provwions in th~ , d~?d suffiCient ·ground .. for c~im\ng · dis~olution of 
~e><pr;(.i must be oofimtely embodied m the Code jtself m 1 w.go. · . c1 
. 5 I i!Ja (d' of Ia 3 it · ._.., · (5) AIU " adultery on tho part of either husbo.n odr 
~ !at, ~ .J " 0 ~·of Ill atho."""othtW:.~ the pa.rti.es • wife as a ground· for obtaining dissolut10n of marrillge all 

m a."~" sap . eac er un!eRs the separation." . \ · 
CURto.m or usage J'!OVemmg P~h of .them pormits the 1 (6) Brr.adt of Sarda Act. Such :tharriagos shoul<i-be 
m:'mage between the two •. Thi:! ~~avmg cl:"use mll!lt b,e · ttoidable if so deijirad, not later than two yeqr~ aftor attp.ining 
dd<~~· ~ or nsae~ howii<J?Ver anment, wbrch IS .lll.tljority by the party who w · t the tinle of th~ 
J,lOIIlhVIIiy aga.intt, the delinJj;e prO,\'IliiODB of t~ !--ct must nmrri.a.ge. . - . 8oS a mwor a . 

I. 
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22. MaharMhtra Mahila Ma!ldel, · Poona Centre. , i. Part TI of the draft Code deals with jptestate succes-
(Miss Malate Ranade) • sian. This part regulates the succession ~ the heritable 

· . .According to Hindu 'conception, law· in,.. th& modern property· of a Hindu dying intestate ... While determining 
.Sons(\ was· only a branch bf Dharma, which has the widest whether· the changes effected are salutary or not, approach 
sjrrnilication. Dharma. includes ra~gious, moral, -social to thi1> subject would.be as to how the deceased w"uld have 
a~d.lo<ra.l duties and ca.n onl;y-- be defined by its content~. distributed the property (excepting under peculiar circum-
The 1\'llto.kshara mentions six divisions of Dharma, OM .of stances) if ·he had not died intestate. . 
these is vyavahara law, which meall!! civil law, or Jaw in Before 1937 .the rule of Hindu Law was as follows: 
the modern sense. Rules of vya.vahara or civil law .. ,The property of the deceased goes to the son. (by son is 
relating to marriage, adoption, partition and . inheritance meant son, grandson and great-grandson). lli default of 
were in the main drawn from actual llllages, and were son, inhe.ritance is to go accor4ing to compact series Of 
.modified a.nd supplemented by the opinion of Hindu heirs in order as they are mentioned. . 
Jurists.- Thus it can be seen that th~ main J!OUrce of I!1Tft ~ ~ ~~~ 1 ' r 
Hindu Law is cu.,tom. Smritis and digest~ were la.rgt>ly -.:i ~ ,..,.~: ~: """""""'fi.Ot 

11 'based on ·cUl'tomo.ry law. But with the mo.rch ·of time 0 'la0
' ~ ~·" _.~ ... ~· • 

ehanges take place in the oircuii18tances_and men'& views The Hindu Women's Right:> to Property Act, 1937, h8.11 
-of truth and justice. Ls.w mnst be kept in harmony with radica.lly altered the 'lrder of succession a.~ it stood before. 
the circumstances and opinions·<>f the time. Kings were The old 'rule that the widQw succeed.s' io a !l!ltn's estate 
to Eerfo!'lll. this function of abrogating a.nd modifying the in the absence of male issue has been altered by making · 

·rules of law .. At present, statutes declare, abrogate or the widow heir to his propllrty along with his son, grandson 
modify the rules of the Hindu Law. Quite ·recently the and great-grandson,' where they are in existence. . 
:Hindu Women's Eights to Property Act .(XVIII of 1937) ,The draft Code proposes to maintain the position of 
was passed to amend the Hindu Law of all the schobls, so the widow 1mder the Hin(lu Women's Rights'to,Property 
a.s tl>-materia.lly- cQnfer greater, l'ights on women than they Act, 1937. She is to take along with the male issue .. The 
had.. The law affects the eoparcena.t'Y, partitio~ and a.lie- Act repl!ices the rule of Hindu J .. aw recognized in• all the 
nation. It also . affects the . topics •Of inheri£ance and provinces except in Madras, that "a widow is entitled to 
adoption. Difficulties were exporie.nced in administering a. share where her sons or. ~p-sons actually divide the 
this Act. It was not desirable to make pieceineal legis·· estate lletween themselves. : The ,Ac._ vests in her on her· 
lation and so the Hmdu ·Law Coinmittee ho.~e· _been husband's death, the right of the same lfua.re as a soli; 
~ppointed. by t,!le Government of India for the purpose along with her sons or step-sons, 'independent o( any 
-of formulating ll. Code of Hindu La.w, which should, he partition, which way or may not be entered_int{) by them: 
oomplete a.s far as pos~ible. The Committee, aceordingly,a The very existence of a rela:tion of wife· and husband 
have prepared e. Draft Code. . '.. . makes it the duty of the husband' t.o provide for his wife. 

Ono of the main features .pf this Bill is to remove the during his lifetime, and she rightfully gets the share P1 
sox~disqua.lifiriation and to abolish the. Hindu' women's hb.r husband's property. :. · . , 
.limited ,estate. The Maha.ra.•htra Mahila. Mandai, Poona 5. Before the Act of 193J, the widowed'daughter-in-la.w 
Centre-a. sub-branch of A.I.W.C., very much appf!lcia.tets and grand daughter-in-law'had a right of mairitena.riee in 
these features of th<> Bill, as the primary function of this -their- ca.pacity as the widows of ooparceners. ··Copar
Association is to deal with all questions affecting tl.ie ceners are those persons· who, \)y virtue of relationship 
welfare of·women. . · . · have the right to.enjoy and hold the joint property, .res-

In the first pl3ec this Associatiofi wants to. state clearly.~ train the acts of ettch ·other,in respec~ of in, to burden it 
ilia approach to the Bill. It deeply feels for the _disabilities with debts and at their. pleasure to enforce partition. 
under which Hindu women are la.bouring. Injustice ' Outside this body there is a fringe of persons -possessing 
cannot be tolerated: The Association stands for saluto.'ry inferior rights, such as that of maintenancE!, this class 
chan"es and modifications to be made in the existing 18.'\V, includes the widows of the coparclll!ers. · When ·one 
if th;y are necessary to meet the growing needs of the coparcener dies, his interes€ ~the property accrues to the 
progressive community. Beyond this, changes and modi- oth~r copa.rceners by survivorship. Survivorship consists 
fications are not welcome, for it is the ru\e of justice that in the exclusion "of the wid(>ws and other heirs of the 
the · princip1es .which have '!>een follGwcd for the time copat'(1ener from succlleding to his undivided interest iri the 
immemorial, should not ?e changed, e:~:cept wheb. .they. copar~ener:y prop~rty. In 'imcien.t times; propt"xtr· was 
·become unref>sonablt'l or Immoral. · · · ' 1 held mvana.!!ly by the members o( -~be JOmt family and 

2. This ilr!jit Code will be the law of Hindus wl1en it separate acquisitions , were incon!Udcrable. Partitfuiil! 
will be passed by both the Houses of the Central Legis- must hP.ve been infreqljent and whe.re they occurred they 
lature., 'The purpose of this procedw;e is .to ascertain the· would only bring ne\\' joint fainilics in1iQ existence. 
opinion of the society at large, through their ,represcn- Change~ in circumsta.Qces and the men's vjews are inevi
tatives. But at present this purpose will not be fulfilled. tably · brought about by the lapse of time. Separate 
The Ast>~mb}y as at present cons~ituted, was elected about holding has become essential and it works i:pjustice, t{) give 

' ten year~ b~ck. ' Since. then the public opinion has . a mere righ~ of _mainten~tn~~ to the wiqows of .t.he copar· 
'()hanged C'onSiderably; a1td. the members of the Assembly ceners. Tha.t right of maijltenance was sufficient to · 
eould not be said to be· the real representativ(li! of the satisfr. the needs of women in earlier .tim!lS. But now, 
present feelings of the people, and therefore, shoU:ld not right to particular property has become 'neceSsary to meet 

. take up. the responsibility of passing such laws. Again, the needs of present time, i.e., in earlier tlmes, 'for leading 
·the majority. community, ~·· Hindus, is n'ot properly peaceful life a widow ·needed ·only food, housing and 
represented . .Jn additioiJ. to this, the peculiar war con- clot.h.ing, which the right of maintenailce ·covers. At 
dition through which. the country is 'p¥Sing, makes it present, in addition to these, she needs edUca.tion for' which 
almost impossible for anyone to create opinion either .far the coparceners are not hound to expend. ~gain, the 
or against the Bill by aby propaganda whatsoever. · claim t>f'a widow for maintenance is not a. charge upon tha 

3.·0ne of the objects of the. Committee. is to. evolve estate as bound it in the,hands of a bonafide purchaser 
' a uniform Code of Hindu Law which will apply to all Hindus. for value without ;totice of the ; cla.im. In short, the 
It may be seen that this object is not attained, for if ·the·- widows· of the coparceners were in pitia.b!e conditions· 
Centr~l Legislature passed this Bill; the Hindu community and the Act_ of 1937 was passed to give better rights to· 

· will have laws as follows :- . women in ~espect of property. The widow of a prede· 
· • (A) The law on the topics enacted by 'the Ccntrn:l ceased son, and of a predece.asM son of a predeceased son, 
Legislature as proposed· by the Draft Code. . • svcceed to the separate estate of a m~ along with the male 

(B) Original Hindu Law with respect .to 'joint family issue for.their respective shar~s. The Act follows the view 
property, po.rtition, debt, alienation, 1:eligious endowments,, of Vishvarupa in maldng the widowed daughter-in-law 
until the provinces ~naot laws for these topics. and granddaughter-in-law entitled to ·share along with,, 

(C\ The Jaws with respect to succession to a~icultural Qr in default o£ the. male issue and the widow. The 
land. This oo.n be enacted by the· provinces ol)ly. · ~-commGllt of Vi~hvarupa ·on the text of Yajnavalkya is 
, (D) La'ws copied from , the British Indian Laws in " if equal shares ·are allotted by the father, .the widows 
various Indian States. · ·. . ' , of his sons and grand~ons and his own Wives, to whom no 
· In slim·t it may be said tl;lat .the 1miforurlty of law fm:, stridhana had hlll'n given by their husband, or father-in
whole of fndia is not possible pn account of V!]Xious law, or himself,. should he made partakers of their huP-
praotioal difficulticil. · . b~nda'.share." • . • 
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Th~ Draft Code ~poses to ex~ude the<~e widows from stHdha.mi devolves not upon the heirs of the last ma.1&.hold~r 
the right of inht~rita.noe and to give them the right of but upon her own heir~!. This scheme of Mita.kshara ~: 
mainren&noe.. This- is pure injustice, for .the oiroum· based upon the 'verse <@o. 145 of Yajnavalky!!o Smriti. 
stances. whiohled to the passing of Hindu Women's Rights The verse runl thus:- ·· 
to Property Act,.l937, and which are enumerated above, Tir.t tml qft( 'fml ~11'"$111i61( 1 
are still in existence. So the rights given by the Aot are ~~ ~ ~,::_ 

11 s-tiJ)..necessazy. This Association. strongly urges that the , "''"~"".'""''"'" taa~ 
widowed daughter-in-law· and granddaughter-in-law be - .. What :was given to the woman by ·father, mother,. 
added as simultaneous heirs. , ~her husband or her brother or received by her at nuptial 

Reasons given for the exclusion Q,{ these widows from fire or presented on her supersesssion ~nd the like, is deno.-. 
the right of inheritanoe, is that it leads to excessive frag- minated a woman's property." Vijnaneshwa.ra expl'ains 
mentstiQll. This is no argument, as that much fr&.gmen· that the term " Adi "includes property which she may have 
tation would have ta.lien place if the husbands of the sa.i.d a.cquired by inheritance, purch~e, partition, seiz.ure and 
widofi. had, been alive. This eVil· can be avoided. by finding and llll.ys, "the term WDman's property conforms 
abolishing the principl• ·of fragmentation and not by in its. import with its etimology and is not technical." 
incurring injustice. . • Accorwng to him Manu's. silt-fold· ola.ssifieatioa is only 

6. Under the existing law, the daughter comes next to illustrative. Obviously he is right, for Manu, Yajna
'lridow, taking. aj'l:.er her, as Wen as in default of her. As valkya and all other Smritis enumerate more than six 
between daughters the inheritance goes 1irst to the un- kinds of stridhana. . . 
married daughter, next to daughters who are married- and Thus it would be clearly seen that the r:ules of present 
possessed of means. If there is a widow or. male issue she law which have created woman's estate are not based on 
gets ouly the right to be maintained until marriage, and the verse in the ):ajnavaJ,kya Smiriti and so this woman'lf 
her marriage ~ are to be satisfied ~ut of the joil;lt estste can be safely abolished. · · · 
family property-her father's property. . , Objection is sometimeS raised that if the absolute estate- · 

The Draft Code proposes to add daughter ~ simul· is given to the woman, the property. would not. remain 
· taneous heir an"'a to place married and unmarried daughters in .the family a groundless objeotion....;.fot men who are 

on the same iootiug. Again. ea.ch of the daughters takes given absolute estate- a.re equally capable of squandering 
half a share. , _ · · away' their property. · . ' _ 

The AssOciation . suggests, .firstly, that ea.ch· of the· 9., Part IV of the D.mft Code deals with ma.rrisge and 
··daughters should' ·get one-fourth share ouly, ·for the divorce. According to tile existing ·system..,of Hindu lw • 

daughters get llieir proper shares in their husband's pro· two Jorms of marriage are recognized. :A Hindu may 
perty: Secondly, that, before dilltribution of the intes· ina.rry any number of wives although he has a wife or 
tate's property; provision should b'e made for the main- >Wives living, but a woman.. cannot marry another man,· 
tenan~ and education of minor daughters and minor sons while her husband is alive •. The 'parties· to the marriage. 
also, and then the rema.itting property should be distri- must both belong to the.Bam~ caste, in Bombay; it hGI! 
buted among the heirs, so that the minor children of·the been-held that a marriage between~! male of higher easte 
intestate would get their respective shares in a.ddition tO and female of lower caste is valid (anuloma). The parties 

. the provision fur their maintenance. . · to a marriage must not belong to the same gotra or pravara. 
7. According to the existing law in Bom:bay, the widows and must not be sapindas·of each other. There a.re two 

of gotra.ja. sapindas as such· are. entitled to inherit as ceremonies essential to the validity· of marriage (1) invo
collarerals and are to be preferred· to male gotra.ja,. in cation before the sacred fire, (2) Saptapadi. ·Divorce is 
a more remote line. _This pl'QOOeds on the view that not known to the general Hindu La.w. ~ 
succession goes in the order of sap4tdaship. Sa:eindaship as It is now provided by the. Special Ma.rria.ge Act, 1872, . 
explained by Vij~war makes even the vives of amended by Special Marriage (Amendment) Act, 1923, t 
brothers, ·sapind.IIS to each other, because th,!lY produce marriages :may be' celebrated before a Registrar between 
one body with those who have sprung from one body. ·persons esc}). of whom professes one or the other of the 
According to Mita.ksha.ra the wives of sagotra Mpinda.s ,following religions, that is to "'say, the Hihdu, Buddhist. 
are themselves sagotra. sapinda.s an\ they are included Sikh or Jain ~Jigion. . . . • · , . 1 

in Yajnava.lkya.'s term" Gotra.ja." . The Hindu Draft Code proposes to introduce many 
ThiS right in favqur oftheWidowsdthenea.rer gotra.ja. 'desirable· and long-awaited changes •. A Hindu must not 

sapindas to succeed in priority before the next male have .a spouse living at the time of marriage. The caste 
gotraja sapinda.s. come in, appears to have been taken restrictions as·well as the restrictions on Gotra and'Pravarai 
away in. the :Bill suggested: The reason given is uni- have· b~tm done away with.. . The chapter on nullity a.ncL 
formity. · Uniformity should be better secured by an dlllsolution of marriage is a great ste_p Iorwa,r.d . .Divorce> 

._enla.rgement of the general cight of·wo~nen over all India,',· can be sought on the six mentioned , grounds, i.e., the 
rather than by a deFr!vation of any higher rights that are .. other party (a) is incurably of unsound mind, (b).is su#'ering 
possessed by women m some par!i of the oountry. There- . from leprosy, etc. · · 
fore the Association strongly urges the restoration of this · Code proposes to proviqe for divorce. ouly 'in the case of 
old right of women. sacramental marriages celebrated a.ft!lr the commpncement 

8. One of the aims. of the Hindu La.w Committee is to of the Code. · · · 
a.bolish wi9ow's estate. . · . · . . · . This Association. urges that the provisions should be 

. •. The typical form of" estate inherited b a woman extended to ·ma~g-;s celebrated. ~ven · bef?re. · . 
frOm a male is the widow's estate. In Bom?a.y, however, . 10. :Under the exJSt~g Ia:w, a lfi:ndu. ~ale lS ·competent 
property inherited from a male by a woman other than the to .. take a ~oy in ~opt1on Wlthou~ his wife s lissent al!d not· , 
widow, mother, pa.ternal>grandmothei- pr the widow of a mthstan,din~h~.dissent. 'Ih~ wif~ cannotadoptdurmg.her 
gotra.ja sapinda is her stridha.n~ i.e.,, the females :who husbapd s lifet1me except mth J;l.is express. consent: The~ 
enter the family by maniage always take a limited estate o~y persons who can lawfully JP-Ve a ~oy m a.dop~1on are· 
when they take as such heirs. While those who are born .~ ~ther and mother. The pnmary nght to g1ve Ill; adop· , 
in the family .but leave it by ma.rrisge, take a.n absolute t1?n lS that ~f the ~ather. ~e alone ha:s ab$olute r1ght t;a· 
estate. The distinctive . feature of this . esta.te is that, disp~se of his son m ~doptto~ even· m~hout the cons~t 
the woman is the absolute owner.of the property, but she .of his wl!e, and notwtthstandm~ her dlllsent. ~he ~fEY 
has no power to alienate the estate except for t'\Vo ur· cannot gtve aw~y her .son w_hlle her, husband lll alive~ 
poses (1) religious or charitable purpoiles, ()!) legal n!'ce8. and capable of co.nsentmg, . mthout his consent, but she-
sity. On her death property does not devolve on her own may do so a&r his death. . . .. 1 

bei.ra, but it reverts to the heir.s of the last male owner. The di'a.ft .Code proposes to .maintafu all these. provisio~~& 
The existence of this kind of estate is due to the 'decision so tha.t under it, th~ ·fa.ther is capable of adopting a son, 
of the Privy Council which limits stridha.na to the kinds or giving a son in il.doption without the consent of the 
enumerated in the Smiriti texts. The only reason· given·for . motl:ier, and notwithstanding her dissent, '· · 
the. Jjmj~ estate is that the ~!llirits ha':e laid down so. Wha~ver ,may have been the underlying pl.'incipl~' of 
Thli! agam. ~ upon ,the mterpreta.t10n of the verse· these provjsiol'\8, tlie effect of these provisioiJS is to ·work 
in the Smn.tli!. In the Mita.kshara this theory of limited -injustice in case of mothers.' It is a fact which cannot be 
ownlll"l!hip hall no. place at all. All property however ·denied, that the relation between the child a.nd the mother 
acquired by the ~oman becomes~ ~ridha.na and' such is more intima~ and tendar than tha.t between the ohild 



and the fa.ther. ··Naturally 'the mother· would feel more 
deeply the 'Separation from the child than the father would 
.feel. So mother's right should be equal with the father; if 
not more, to be consulted before her boy is given in adop-
tion. · . .: · • . · . ' ' . 

This .. Association suggests that the father should .not 
have a. right to adopt a son, or give a son in adoption 
without the consent of the mother ofthe .chUd~ · 

11. Hindu opinion is strongly a.gafnst an • apostate 
inheriting property. Change of religjon should be dis
qualification. Orte can easily state many examples of 
persons disipheriting their apostate ~o~. This ~ooiation 
desires to urge that a cha:n~e ef religton should, m future, 
disqualify an . heir from i:nlleriting properties. under the 
Hindu Law; but conversion to sects-or creeds of· Hindu 

· origin such as Buddhism, etc. should not be regarded as 
a disqualification. · - .

1 
.12. The draft Hindu ,Code propqses to abolish t'hti right · 

. by birth of 11 son, grandson or great-grandson ·1;o his 
ancestral property .. It 'lfBS fittingly said about this doctrine 
that " the doctrine of the son taking im interest in his 
a.ncestral property by birth is one of the notable achieve
ments of .the Hindu legs! genius and provides a safeguard 
for the son ·againSt spendthrift fathers. It· also some
times- happens that the ~fe dies, leaving .a son or. two, 
and the husband marries again ; in sooh oases there is 
sometimes a danger of'the step-mother inducing her husband 
to disinherit her step•son but tpe doctrine of· interest by 
birth has provided a safeguard against· this kind of danger 
also." This Association urges that this· doctrine should 
not be abolished. · ' · · 

· 13. This Association h9.!J. submitted its vie:IVS on· the 
underlying principles of the draft Hindu Code. It does 
not profess to examine in minute details the various pro
visions .~f the Cqde, clause by clause. That work may be 
done by. the experts. . · · 

of the first olass or .second class in aecorda.nce with the 
value of the property. ' 

Part_ VI, ~lause 31.-Section 31 makes a copy of ail 
entry m the_ register of adopted children proof of the fact 
?f adoption. In my opinion once an entry has been made 
~m the register of adopted children, 'no person who was 
'party. to the proceedings for th!l -entry in the register of 
adoption should be allowed to challenge the fact of adoption 

• except on the grounds on which he would have been allowed 
to challenge the fact if h\l was a party to all. adoption suit . . 
and decree declaring that a particular person was the adop
ted son of the adoptive father was obtaihed, for example 
by fraud, etc. · . . · 
· 25, Mr.':D. v; Vyas,'I.c.s.,' District Judge, ·Ahmedabad,· 

AS pointed• out in the eXpla~atory note to the Bill, the 
Hindu Code deals wi!;h certain important branches of the 
Hindu Law such as suc®ssion, both intestate and testa
mentary, maintenance,- marriage and divorce, minority 
and guardianship and a.doption. The Bill li!lCks to avoid 

. the evils of piecemeal legislation.. It seeks to codify the"' 
. Hindu Law on.these subjects and, in my opinion, it has 

achieved success .. No doubt the provisions of.this draft; 
_ :Sill in certain respects are of a revolutio~ry character and 

the enforcement thereof will have wide repercussions on 
the Hindu ,society. On the .whole, however, the' Bill ill 
framjld in such a way as to keep in line with the progressive 

. trend of thought of the society and also to respect as far as 
·possible the o:J:thodox opinion, The Committee has con
sidered the whole, question from various points and the 
provisions are carefully drafted. . · · . . ' 

In' Part II of the Code relating to in testa. te succession, 
enumerated heirs are spe~ified in clause 5 and._tqey are 
divided in various elasses. The. c1ass m assigneit to 
" sister " is not prowr and her place qught to be at least 
in elass. II. Then clause 10 is not necesssry as in the 
present society there is not-!iing like a preceptor or a fellow 

23. The Registrar, High Court, Bombay. student as in the past. Clause 2, Part III-A, thereQfpro-
- vides that the son shall not have a right over the property 

I am directed by tb.e Honourable the Chief Justice and of the f11-ther merely by ·reason of birth.. This cuts at the 
Judges to say that the draft Hfudu Code appears to be · 
higil':Y controversial and to raise questions of general ·;r~r; B:dof :,~Hindu society of which the pivot .is the 
policy. 'Ihe High Court should not be asked to express Jom u a Y· -. . ·• · 
any opinion upon: it ~s it.is not th.e functio\). <!!'~he Judiciary ·_ 'ga.!a.rty ~b!m :mmaget~~=ff~~: ~:~d~~o~ef!ly-
to enter the field which IS excluSlvely the pr1vilege and the . · ave a sa u ·• "· . 
responsibility ofthe Legislature. "' · I am in general agreement with the provisions of the:' 

•· · · · Code. The Code when passed into law will not only improve 
}4. Mr. B. S~ Bavd~kar, I.c.s;, District Judge, .Ahmednagar. the status ·of wpmen .but will regulate...mariiages with a 

The word '.'Hindu" is so defined as to include "who right of divorce. It will also put on sound basis the Law 
would have been governed by th!l Hip.du Law !JT by ·any. ;of Adoption and regulate the Law of Succession. . 
custom or usage as part of their law if the Hindu Code were 26. Mr. M. C. Shah, B.A., LL.B., Assistant Judge, 
not. in force. " In the absence of proof of special. usage ' Ahmedabad. ' 
to the contrary, Khojas and Kachhi Memans in the Bombay 1. As the explanatory statement to the Code shows, the 
Presidency .are governed in matters of intestate succession Bill deli.ls with certain very important branches of the Hindu 
by the Hindu Law. It is not 'quite clear whether the Li.w such as SUCl\)eSsiontboth intestate and testamentary,\ 
'intention is that these persons should be governed· in the ,maintenance, marriage and divorce, mi;nority and guardian· 
matter of 4J,testate succession• by the new Code. ·If not ship and adoption. The· Code seeks to codify the tffindu 

'this may be made~clear by a.. suitable a.ml'ndment. . Law on these subjects and in my opinion it has achieved 
· . . ,Part II, t:laUBe 10.-This provision has little application a remarkable success both in drafting as also in reconciling 

to_ the Hindu society as it is constituted at present. The 'Some of the. conflicting views of the different scho.ols of 
best course therefore in my opinion is to delete it and Hindu Law and in giving a. concrete shape to the va.riol18 
allow the Crown to take by ~scheat: If it is retained, t,he aspects of the law relating to these subjects. I am in 
words " preceptor ", " discip'le " and " fellow studen~ ." _general agreement with the provisions of the Bill which, 
should be defined. . . . in my opinion, are very .liberal and are framed not only with 

Part Il, elaUBe 14.-'-In regard to succession to stridhe.n; a view to fall in with the progressive trend of thought 
. the h118band has been placed after the son and daughter amongst Hindus but also 1<.0 respect orthodox opinion 

and after the son's'son, son's daughter, daughter's son and wherever possible. No doubt the provisions of the Bill 
-daughter's daughter. As the widow- is now classified . are carefully· drafted but I have a few suggestions to make. 
along with the son, the daughter, theilon of predeceased son · 2. The first is in regard to the definition pf • .. Hindu" 
and- thQ son of the ·predecease~ son of a predeceased' son, oocurrilfg in eJause 2 (2) of :t>art I. The definition.appea.rs 
.there is no justification for postponing the husband to the to ignore the element of birth a.ltogether and whereas ii 
son and daughter. - In my opinioll he should be classified· includes within its ambit persons professing the Hindu; 
with,the son and da.ughter. · '· · . . ;BuddhiSt, Sikh o,r Jain religion, and those who are hitherto_ 

Pari III-A; clause 2.-This clause is against the pre- ··governed by.~he Hindu·La.w by custom or usage it does not 
vailing sentiment among Hindus, but as the fraflp.e~ of. the . inolude persons born as Hindus. Thill will be clear by a 
:Code correctly point out, when the widow and daughter reference to the explanation given in tJle margin. The · 
will take an absolute interest, it will ~e ·difficult to justifY definition therefore re~s to be amended suitablyto as 
a· different treatment of. the son. The section should · to cover persons born.as Hindus. Tho element <!f birth 
therefore remain., . does appear to have been recognized 'in illustration (b). 

, Part IV, •e/.aUBe 30.:....The period of seven years in elauses As regards this illustration the latter part thereof requires 
•' (a) and (c) is too long. It may be reduced to {our years. · ' to be worde~ properly. AN it stands, it includes a legiti-

Par! VI, cla'UIIe 27.-It seems unneqessacy to restrict 'mate child but a child would not be legitimate if only one 
the jurisdiction for ordering entries to be· made in the' 'ofits pa.rents is a- Hindu because a marriage between- a 
register of' adopted children to the District Court. The Hindu and a. non-Hindu is not recognized and is not a 
·jurlsdioti~ may be conferred ~pon Subordinate Judges valid ma.rrisge. The second Qbjection is that tho iliea of, 

I-:-6 , 
1 

, , ~ 



•. 42 

lite b9nging up of a. child as. oonfurring on it the sta;ue ahal'l!lll altogether taken by the four daugh~r~ will b& eo11• 
of a Hindu is no' oovered by tho definition of" ~u ", aiderable and will ~relf work a. great ~~p 8o&llinet 
and~ third objootion is that ill tho case of an-illeg1timata . the only son. \Ordinarily, one should say that th&t\ ia 

• · mild the child ought to take the religion of its father. • appa.rently no· reason why soiUI &nd daughters should bl)~ 
Supposing the father is a Rinda and the mother a non· be placed on the same level as they tre offspring of the 
Hindu. aCCOiding to the definition u a ohild. is ~ught up same ;parents. But it wi~ be re~mbe~ that the ~nghl:.era 
asuon-HiDduitwouldbeanon-H.indubut.tha.t18opposed have also an opportumty of inheritmg shares m thW 
10 general principles' a8 also to the popular sentiment and hil.sbands'• property as being the widow of their 1'&.!· 
the clilld ill such a· case o~t to take the religion of i1a peotive husbands; as '1\idowa are now given a. share. From 
tather, or also the cbild would be J.oat to the Hindufold: . that· point of view, daughters after their marriage will get 
l'onversely if the mother wu a. Hindu and the father a Ji.on. . an equal share along with their so lUI ill the family of their 
Hindu the child even if bro~t up as a Hindu would 1,\ot marriage ·and stand to get another share in the lllltate of 
be leoognized as a Hindu llnd such reoogoi.tion is opposed their father with their brothers. This position cannQt 
bothtoaentimentasalsototheesta}llishednotions. Thel'll'- · ordinarily be enjoyed by the sons. From thia point of 
fore the element of the briDgi.ng up of II. cbild should not view, i1; e.ppea.rs n~oesaary that the total'shares, to be taken 
be reeognU:ed as a determinative factor for the-caste of the by· tha da~ters together, may be limited to• something 

·child:. . , · . . . lilte a 'on_e:fourth' or !'0 in the father's. ~te eDCtly like 
3. Turning to Part II of the Code relating to intestate ~ proV181on ~de m. clause (a) of section 7 where it.ia 

succession, the sister is asSigned a very low place in the· · laid down t:Jtat if the W1dowa are more than oDe, a.D. of the~!! 
•~aries of heirs and in PlY opinion .she should retain her toge~r v:m take one share.· . • · . . . 

present rank in the order' of successioil. amongst Sapindas 3. Tur.nmg to clause 14 dealing W1th the order and 
in the Mitabhara sueeess.ion. As it is ilhe ia placed in !Dode of euocession to stridhans, ij; is seen that in item (a) 
elase 3 of heirs and is·· excluded ·by ·the lion's and m sub-clause (b) .the son and daughter are placed on the 
daughter's grandehild.ren which is oppose'il to the law same_le~ in the order. of preference. That !'Ppeal'S to be 
as recognized by the Bombaysebool. · ' unobJe~ble according ~.the general principles that 

· !. Turning tp :Part m.a of the Blll clause 2 thereof have been gJ.ven a full play m thtl new. Code. However, 
. provideathatthesonshalbtothavearlghtov'ertheproperty ·when we come down to items (7} aild (8) mother's hein 

of the father merely by reason of birth and this appears to ~p~ to have been ·given a higher place' by being pla.oed 
have been ~ with e. view to bring it on a level with th'e m ttem. (7) and thUB put allove the fa~r's heirs who art 
property denved by the mother alid sister. That may }:1& J?laced. m Item (8). The reason for this 18 not easy .to be 
*' but this provision destroys the ·ver'! idea o( a joint llll6ll. If while rei'errinif ~ son and daughter as the firs~ 

. fam,ily. If a joint family ia to be recogniv.ed, and that has ~ntial heirs they are placed together as seen in item (1) 
·been reoo~ in the Bill, it will be ineonsistent with the the~ 18 no reason why the mother's heirs should be givt111 
idea of a JOmt family to deny the right of the SOIUI by • a higher plaoe than the father's heirs. The mother's heirs, 
~irth in the father's property. · Besides, to deny such a !'9 can be seen, w~ not stridhana. heirs up to now except 
nghi lo. the son will be in~q¢table · COllllidering that the m the case of Jllalden's property. Father's heirs have all 
ll()n still beam the pious obligation to· pay hia father's along been reeognized. as stridhana. ·heirs by the oommen
debta. It ia thex!lfore submitted that this provision ought tators in the case of maiden's pl:operty and in the oase of 
to ~ omitted from the Bill. · · · females married in an 111l&pproved form, EVIID ill the case 

5. With regard to clause 5 of Part m.A of the :Bill i1; of fexna:J.ca ma.rried in the approved form judicial decisiona 
enumerates. oeltain,dependanta and includes among them ·have, recognized that on failure of husband's heirs fa~r'• 
the widow, son, umnarried da~ter and widowed daughter · hel:ni Bllcceed in preferenoe to the Crown. Hen~ I msy 
and at the sa.metin:i.ethee:rplanationin the margin says that suggest that father's heirs may be given a higher p~ than 

. as they-~ as hei;m ~y will not figure as dependants. ·the mother's heiis by inverting the order between items (7) 
In my opm.ton this 18 likely to create a confusion and it is . and (8). , • - . . 
'better to define the terxn ".dependant... . ' 4. Coming then to· Sub-Part n of ~inteila.noe in Part. 

6 .. ~ p~n in clause 24 of ~pter 'I, Pait IV, m~A, I suggest tha~ i!l sub-clause {iii) in clause 5 there 
'Punishing btgaJn.y. should be welcome. Similarly · the ·may be some .restriotion added that the widow would 
refusal to ~the ~1.' of!' minor's property by his . ~,entitled to majntenauce provided she leads a chasta 

, 0. /ado guardian as CC?Ilt:&~ m. clause 10, of Part V life~ . · The,clil.use as now iiUierted " so long as ahe rellll\int 
should be wei~- as 1t 18 m the mteresj; of .the . minor a. '~!~dow would not . be an adequately safe provision 
ua~ofthethird.pa.tty. . . . astt 'would amdunt·to saying that a 'dow who oeasea 

7 •• I have no ~ !4 ~er ?n. respect of the other to ~ ~ widow by having remarried ~forfeit her righ' 
provisiOIUI of the Bill which mmy ~lDlon, are s~d,._ • 1i? mamt.enan~ wbeJ.:eas the . widow who apparently COD,• 
... 2'1. :Mr. P.JL ~unjal, LL.B., .DlstricUlldge, Kauara . r::,uea touldremam a W!dow b~t may be Iea.dixig an~ 

. . 1 There can be no doubtfthat the : drafl; ~ • wo not forfett her right. This appears to be un· 
a v~ useful purpose, inasmuch as i::iJ bring C: £:: :de'::f~C:.n~t =~ t.o t~ principles as are observed 
a 1ll1iWrm Code amongst all Hindus irrespeetive of the 5 Proceed.ing ext . ..;, Part IV cieir,ling' · 
varicus schools which obtain at piesent in different :{'&rts · arm.· divorce a fa:.reaching fo 'W1th marriage 
of the ~try.. 1i have myself realized wJia,t a oonaiderabla intended to be effected by trl tlrm a~r_s to ~ve. lJt;en 

· oonfusion baA been caused in this. distp.~ by 'til \le' to the . rin . 8 0 Y J:e~ and aC!hermg 
held that .this district, though at present Jc:icaM in ~ mo.m .. = P ~p~ of :mo~ogamy .. BOth in sacramental 
Bombay ·J>resideney, ia governed 'by the Madras School of -·:-,»-• !I-ll. we ... as ~ Clvil, ~es the-W essenti&t 
Hindu Law, 88 it was onoe a. part of the Madras PresideJt :onwtlo~. insisted ,on 18 thati neither party must \have a 
In su.ch circamstances, uniformity of law throughout tii~ ~~t~he !:fe oft_~_marria.ge. Monogamy mAY 

• whole country will be a. great asset indeed. & HoweVer . a may......., be a. v_ery noble principle. 
~ thinktb&tsol;Uilofthe~chan8esarerevolu:'r:; innovati.kttocahl? ~bted !Jbat it;is altogether a new 
m effect, especiaJJ.y the abolition of son's right by .birth or . before. be' ~..,..;a U SOCiety will take a long tilJ1e 
right qf. llfll'ViVOl'llhip and provision fur· mon · nd • -~a . ~ In the Code as now dmfted 
nullity. and disl)olution o£ ~. -These~~~ • :: thr:te ha~ ~laoed for either the husband .· 
cha.ngee are bound to evoke much ad- critiCism bY the tba yobandw they cannot l'll8orry. Thus, it . 
orthodox Biwlus. 4-fter carefully going through the dtafti :a G ~ llfter lo may after l()J!ing.the first wife mllfl'Y 
Code and.~ into eonsidera.tion'the Viewa of~ loeal after l~fh: third, fling the soeond . .llllm'y a third, maY 
:Ba.r .Asso~~~&tion, I abaJl mak& a few observatiou rega.rding limit of • tha • . marry a fourth irrespective of anY 
certain changes and mod,iticatiou which suggest them. . of 50 by,h;,n ~ 18t ffen it he ma~ have attained the age 

.aelVI!II to me. . . ftel.' ha . ·. . u . a Comparatively YQ!Ulger husband, 
2. QmUog to Part n of ~!.testate~ .th first a vmgalivmgwife,hasfoundthathebasno 'offspring 

revolutionary change appears to be in clause is wherem by~ or~· no 8~~ by' her, for whom BindllS have Bi 
the heirs are emwer&ted and we have to see that the . ~ !lll11~nt, ""' .cannot marry a seeond time even· 

' daughter iB placed a& a simult.Jneous heir along with the •With the D;rtentio~ of having a ~on, ·if hie' first wife be livillgi 
widuw as well ali the .son. It is true tha.t in clause (4) of ~£en m !')le cha.pter de~ with nullity and . diaaolu· 
claua 7 ii;islaiddown that the daughtel'llllhall take'Only enabf dz:~es, ~vision is seen wllereby he oan be 
a half ll)lare. However, if a particulav intestate may die eounte · This .. v~ tl ution of his first mamage on tbia · 
le&ving f/Wy one son and four daUghteis fur inatanoe the to -. to ;!a 0 Y means tha~ he will have neoeasarilY 
• • . . 7 , • a son in adoption even when he -1· 
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b~ a lurking hope that he could have had a uat~laon ahould be confetT&d on the male of the \\idow,. w'ho baa· 
of hill own if he was el!"bled to marry at least a second completed :oospeetively,his or het: fifteen yeal'l!, It is true 
'lrife, . Driven to despeta.t.ion on.this compulsorily enforced that under the present law when there was no asre·limit 
reform, one cai:mot· say that it is impossible to ilqa.giDe thai prescribed, adoption by boys who were above 14'! years 
at least a few husbands, who m.ay h!Lve a grieve.nce against . old have bee~ recognized" to be valid. :But that appears 
their'firat·wifttnotha.ving boraethem. any offspring or.any 1o me to be no reason why while codif;).ing, a higher 
son, ~y,~ve the ~m.ptation .to. somehow ;briil.g about the limit should not '-qsefully be pre'Scribed with advantage. 
end of tliell' :first wife by resorting to ,methods lik& slow~ We can see that a.n adoption once· made h incapable of 
poisoning when they find that her e~lrt,ence alone is a.baE 1 being. annulled (vide clause 24) and hence if ~~o young 
in their way of marrying a second tlllle; Renee, it ,m.ey man of immature . understanding as he will neceasarily 
be reasoD&bly euggested that rathet than introduce ~110· • be . at . the age of 151 will be infiueJ¥led by those 
~y in this very strict form at tile very com.m.encem.em interested near al:\out .him. to take another boy in adop
o( this n&W Code, som.e indulgence may be allowed to marJ::Y 'tion· at that age, he may have ample leisure ·thereafter 
aaleast a second time in case the :first wife has borne no to repent his indiscreet . aetiop when there is every 
otrspring . or ha8 ll!lt produced a son. This 18'Uggest.ion is possibility that he m.a.y have scns hom to him m the 
by way of recognizing a widespread sentiment. prevlllent lattet age: Now, it i8 a matter of common experien,. 
among Hindus ~ have a son whose birth is taken to be that' sev81'81 young widowt of hlunature undorst&ndinc 
neqessary for giving 8alvation .to the parents. It will noi are influenced a.nd misled by ,interested persons to take 
be advisable to ask aU such parents to resort to adoption as a boy in adoptiqn ·and thereafter the widows have to 
it is known .by OOllliii.Op. experience that adoptiou )lave 'repent for their indiscreet aetion. When we find tha• 
not been very happY' and suocessful.. . . · . . : even fora oivll marriage if he or, she has .not attained 
' · 6. Adverting to the saemm.ental DIAl.Tiage, 1 am. of.- the a.ge of 21, .they a!~~ required to obtain a eonsent of his· 
opinion that. olauses 3, 4'·and 5 as newly. inserted are ·or her guardian [vtde sub-ch!.use (4) . of clause 7 ill 
distinOtly preferable to the alternative clauses 3, 4, •5 and Chapter. I of Part IV) a.nd when the adopt1on .oan pe undet:-
6 as previolllily drafted which are still ahown as the altet~ ta.ken mthout any such consent of any guardian, 1t appeam 
native clauses -and hence I would suggest that the desir~~le that~ coilform.ity wi~ the age.,lim.it contemplated' 
pre\liously dmfted.olausee 3, 4, 5 and 6 may be omitted and for mvll ~amage the C?m.pletion of age for, aa adopter for 
the newly drafted clauses.3, 4 and 5 may }le retained. the .adopt1on t~ be valid ma~ be s~ely rl!-ised .to 21 both 
Howevet: if at ~U the fcmnerly. drafted clauses are J;o for any. m.~le ~mdu or. any ~du Widow. · ~t. any rate~ i~, 
be kept up then I would suggest that sub-clause (c) of ~y beT&ISed ,:to: 18 yeal'l! mth .advan~ m. collf'onility 

01ause 3 may safely be omitted rather than ):eep it as With the age·limitoo~~~platedmclall8e 7 (3) o~Cha.pter_,l· · 
i& aetually done in cla-qse 6 below by referring to it as.one ,of Part IV for.theeligt_bili~of~hemanform.amage .. It 111, 
of the ~tiona the non-obsen'ance of which will not not easily pOSSible to VlllUalize _a.ny great or hard inconveiii
invalidate a marriage; I believe it is·. now. to,o late in enee that may ensure by the age-limit being thus. raised. 
the day,to insist that the parties belonging to or }aa.ving In :clause 13, for the sake of ol~rification a.nd ~ avoid.Jany • 
the ~m.e gotra. or eom.m.on pra.vara. should not be eligl'ble . doubt,.another clause m.ay-J>e: ad.~~· . ' 'r t .. ;;:. 
for marriage. · 'J.'b.at the draftem h&ve realized this is· . · (~ He m.u~ not b~ an l~egttimate boy. J .l . 
appa.rent fi:oni. the fact that it is laid doWn. in the succeeding . 10. Finally, .while ?ealing Mth the ~ft'eets of adopijg~ ~, 
clause '6 that the non-observance of thill condition will not clause 18 of thi'll part the adopted son IS placed on the same 
~valida~ 'the marriage as ca~ be, seen from. sub-clause (bt l~vel ~'~to~~ son hom~ the fe.mily. · :But a.t t~~, ~~~. 
q.f'<:lause 6. • Rather the.n. do 1t this way, I would .suggest.;. tll!le. 1t IS additionally provided that he will ~ve :ne extra 
tha.tsub-clause(c)of olaqse.3.itselfmaysafelybe omitted. p:nvilege ~hat t~e property a!ready;ves~ ~ rum;~efore 
However all this"will· not.survive if as I hav.ll said the the adoption will contl,nue to vest m hi.in. ·Ac.eo.rdmg~:to 
newly dr~fted clauSes 3 4 and li are retained and the old law as it;.pbtains at preseilt, it is well-known thatithf!ril:~ ai 
clauses 3, 4, 5 a.nd 6, ~ggested · a.s the alternatiVes, are difference la.i~ down in .. the share to be inh~Jit~4 ~.J} the 
deleted · . . . adopted son m C&l!8 a . natural :ron JS aftetlf~ bolT~, .to . 

• ·I . · th h. . ad ' the adoptive fa.ther. It is not known whether ~ucii' t, 
7. Furth~r,. suggest at.t e suggestion m e by _me distinction which obliains 'at present' is me .. · ·te dan' . 

~or ': man beJ!lg enabled ~ ~ry at least& ~cond tune awa. with.' :From the aint of view 'of i u 'ii ·· ~ 
m ~p1te of~avm~ 11 first .mf?,Wlth.t;o m:'l~ child .may~ the ~opted son liJong ~tll ans. natma/fiy ~ .,,.t)\ ~ti 
be ins8itOO m ~h~ regul~tlO~ueg&~ Ol~ mam~ges. ·may be porn thet:eaftet the pioviSion oorl~a ·. -:. . . J~ 

.. 8. ~g then to ;Cha.p~r. m .dea.l,ing with n~ty ap,P~ars t~ be ali'i~ht. However, in vi.~W.;'3t~~e .~i'I 
and dwsolution o( ma.mages m_ Par.t IY, the. proVlSJ.Oil prlvllege giVe!!- ro him. th!!t the property·~e!i4;r<)~~~t6d iii 
that 0. WasO}UtiOn of marriage ,ahOUld ~ possible Oil him. will cOntinue to be SO Vested·~ SJ:Iijie of~'fil4.~'f<1f}'i~ 
the. mere- ground that. ilhe 'l'!lSpondent was Impotent, at 1\DOther :Cam.ily, the like Of which·''&umot 11-t ail'· 'be· 
tbe. time of the marr\age and ~t the timEt,. Of the ,institution the privilege of &n afterwards born rlat'Urtl'S~ii" i:l) may be . 
of the Euit. appear.< to be 'indeed .~cul{loted to have ·far.. ~fully conSidered whet,ber some dilitmotionJJ!oM.!iinilJ<~, 
reaching efl'eote, which may be me,ny t4Jles undesirable, at present should not be made in ~~~dlt~e<to•~·lnbijti~ · 
Impotency is not at liJI known to· b.e an incurable disease> by a.n adopted son; if a uatural son be 'bo~ t!lefea.ft~r!eli'tll~. 
Unless .. it ~ay tum.out tq'be. chronic; .:S:ence,·due';to, .adoptivefather. , .lii~•·..lbluoti .. J•lt""''l'~"·' 
temporary ,reasons, the 1espondent m.ay happen to be I : · 't m •«P.•J•J1 '''l!m ol.f" 
impotent at the time of ~e marriage and.J)lso a.t the time ~ 28• Mr. B. K. DaiVI, B.A., LL.B.,J Dlsiriei' ludge, '])h&nra~ 
instit~tion of a su!t•. w~ch is possible to im~gine_ as ba:ving . The attenipt tO cod.iff the lliilah '.ta.WU~"~y HaU<l&bJ~ 

. been actually file~ within a ~onth or two. af!:8r the J?i&!flag~.. one and tpes tb remedy a long-felt gri"va.n~otthefptt~kres
It ma.y be a.ppreOl&ted that m the suqceeding section.30 m sive elements: in·the Hindu .com.rp.uility. );t.l cannot-<b& 

, s~b·c!':uses ('!), (o) ~n~ (e) the suft,'ering of ~e .J?al-tfcular .denied that the attempt is ailned.!at.inVOdllCinga t1.11ifonn:~ · 
disability has been ~ted upon for a.t ·least. a. peJ.!!?d pf Code of the Hindu La'w whidh.willapply:t;O -aJI ~d~XS.liy} 

·~~even yeam as, a condition p1-ecedent ~ore j!lVJ.Dg ~ISe to blending the most progresinve,;el.ementsoriiHthe.•"aiiOllll: 
. any'cause of o.otion .. Ifthat be so, 1t ca.nnob e.~ be . schools of law. which preN.i~duudifi'&renfl,,parls•+ofl·th~: 

appreciated why it aho~d be said ~sectiqn!W, suo:cfo.~se country anq. will go a long •:w&Y·iil:tM!11ltlificatit>n.oflthe• 
• (1) that the presence of 1m.potenoy .will be enough~ nullify. Hindu society. No do1Jbt1the>Codel,aa iii iB·IiO'If\fiOughti tO, · 
. the mru;riaie if Pf!lSe~t a~ tpe time of.th~ marriage and !ext be . introduced, cannot 'Eiidape 1, thlfi 'lllam.et of pieoemeaF, 
at _the time llf.the mstitution of the SUit. · In m.y · ~uggestion ~egislation, but it oould. 11011 be.:h!Uped•-as the pdweril Of :tm. 1 

this ol~use Wlll h{l.ye to _be cO!Il!iderably ~odifi~ so as to Central Legislature toJI!gielate-on 8l:Ulhttopiee6:nl.ll'SI!tricted . 
. lllll.b llllpotenor a valid ground for.~solu~o~ or for in their scOpe •. At anyMJ&te~it::is a·gre&ttadV!I.ilcelbJ:rthe·• 

I havin~ the m.~mage declared null and vmd: only if 1t be Pf llo steps taken eo far fOil tlie ~olution. of W iB:indli .:tn1. 1 
chrome and,mcurabJe na.~. The .'~e. cessary safegu._e._rd I a.m in favour of,the,fvarious . .impol111m~~angee·thi:t·are', 
ma.:r be pronded by inserting the prOVllllon forth~. requtlllte sought to be ~traduced! in>.~&:•B:indu ·La.w Lib .. m.atteri!:·of:, 
penod. . · . . . • intestate· a.nd testa.ment&rydSUOOeMioiiJI ·m.arrjag&•:lmd·· 
· 9. ·Adverting thereaft,r to, P~ VI dealing with adoptions divorce ; minority &lld guardianship andadoptionJ ·~ may, • , 

• number -of salutary reforms have undoubtedly been however, point out ,that1 ~e.@w ,of su6,~0l). to .stridhal,\ 
correctly introduct;d with a "lew to .· bring ubi[orm.ity. ' ~~d ~a~ '!*n .xD.~II ~pi~ ;ins!-4.,.of,:intrQdu~g,., 
However, by ref&mng tocla1111t li in that part one .cannot Jomt h(llftl asudone mpJa!lJlOl,Of~~e~on 14 (b)oftheCo~ · 

· easilY, ~ppreciate .why the capacity to; take . U1. ~dC?PHPJlm. _(Part U). Similarly I ~-~f~ o~Uij~~ t~nt ~t, ~'i'~cl,hatf\ ~: 
l-6A I . . 



. '\ 
\he b~ging up of a cltild as. confOrr.ing on it the .~. sham a.ltogether taken by the four daughter~ will be eon. 
of a Hind11 ia not oovered by the definition of "Hindu'', siclera.ble and will surely work a great ha.rdl!hip ~8~ 
a.ndthethirdobjeotionisthatinthecaseohnillegitlm.ate .the only aon. \Ordinarily, one should say that there ia 

i child the child ought to take the religion of ita. father. • apparently no reason why sons and daughter& should 'not 
8upposing the lather is a Hind11 and the mother a non. be plaoed on the same level as they lire offspring of the 
Jiindu, aroording to the definition if a cltild is brought up same parents. But it will be remember&!. that the daughters 
u anon-Hindu it would be a non-Hindu but. that is opposed have · a.lso an opportunity of inheriting shares in their 
iO pnetal principles a8 a.lso to the popular sentiment and hllSbands'.• property as being the widow of their res- . 
the cltild in suclt IIi cas& ought to take the religion of ita pecti.ve hllSbands,' as widoWII are now given a share. From 
father, or also the child would be lost to the Hindutbld. . that poiilt of view, daughters after their marriage will get 
Conversely i!the mother walt& Hindu and the father a lion- . a.n equalllhare &long with their sons in the family of their 
Hindu the child even if brought up as a Hindu would not marriage and stand to get another llhare .in the -estate of 
be i-eoognized 811 a Hindu llnd 8\l«lh recognition is opposed their futher with their brothers. This position cannot 

- both to sentiment811 a.lso to the ~lished notions~ . There~ . ordinarily be enjoyed by the sons. From this point of 
fore the element of the ~ up of b. child should not view, it oappea.rs n~OOsse.ry that the total'shares, to be ta.ken 
be reoognized as a determinative factor for the>casre of the by·the daughters together, may be limited to• something , 
child. . . lilte a 'one-fourth: or so in the father's esta.te exactly Jik& 

3. Taming to 'Part II of the Code rehi.ting to intestAte ~e provision 'f!le.de in. elause (a) .of section 7 where it.. is 
mooession, the sister is IWlliigned a very low place in t!te- · laid down t_hat if the WidOWII are more than one, all of therp. 

• llel'ies of heirs and in my opinion she should retain her together "?11 take one llhare. · . . · . . , 
present rank in the order· of succession am~ Sapinda.s 3. · Tur.DJDg to cla.use 14 dealing With the order and 
in the l\fitabhara. succession. .As it is she IS placed. in !!lode of succession to stridhana, i~ is seen that in item (a) t 
elaes 3 of heirs and is· ~uded ·by· the ion's and m sub-cia.~ (b) ,the aon and daughter are placed on the 
daughter'a grandchildren which is oppose« to the law same level m the order ofprefurenoe. That appears to be 
as reoogni2:ed by the Bomb&y school. · ' unobjecti~ble aooording t.o the general piinoiples that 

4. Turning tp Part m-A of the Bill clause 2 thereof have been gtven a. full play in the n&w, Cod&. However, 
providesthatthesonshall.nothavea.rightovertheproperty ·when we come down to items (7) and (8) mother's heira· 
of the father merely by reason of birth and this appears to !'P:Jil68'f to have been .given a higher l)!ace' by being placed 
h&Vl! been done with a view to bring it on a level with tJie m.1tem (7) and thiiS put al)ove the father's heirs who are· 
property derived by the mother and sister. That may J>e placed in item (8). The reason for this is not easy to be 
iiO but this provision destroys the ·very idea o{ a joint seen. If. w~ referring ~ son and daughter as the first 
fam,ily. If a joint fa.mily is to be reoognized, and thathas P~hell'S they are placed ~thor as seen in item (1) 
been reoognized in the Bill, it will be inoonsistent with the th&~ IS no reason why the mothers heirs should be giveB · 
idea of a joint fil.m.i'1y to deny·the right of the sons by_ a higher place than the father's heirs. The mother's heirs, 
birth in the futher's property. · Besides, to deny such a ~~~ can be seen, .:w&re not stridhana heirs up to now exe&p$ 
righ~ \o .the son will be intlquitable·oonsi.dering that the 1ll the case of msiden'11 property. Father's heirs have a.11 
10n still ~ the pious obligation to pay his futher's along ~n reoognized ~ stridha:oa ·heir!! by the commen
d&bta. It IB ~submitted that this provision ought tators m the case of-m.&l.den's pi:operty and in the case of 
to be omitted from the Bill. · · females lll8rried in an unapproved form; EV!Ul in the case 

5. With regard to clause 5 of Part m-A of the Bill il; of fenla:les married in the approved form jo.dioial decisions 
enum~ra.tes. aertain,de~ ~includes among th&IIl haye, reco~ that on failure of husband's heirs, fatter'• 
the Widow, son, onmarried. daughter and widowed daughter · heiTS succeed m prefenmoe to the Crown. Henes I may 
and at the same time the explanation in thelll8rgin !lays that suggest that father's heirs may be given a higher p~ce than 

. as they-~ as ~i_rs ~y will not figure 811 dependants. ·the mother's heiis by inverting the order betw&en items (7) 
In my opinion this IS like!y ro create a confusion and it is . and (8). .. • -. .. · 
bettertodefiuetheterm "-dependant". · · 4. Coming then 'to" Sub-Part II of maintenance in Part 

6 .. ~ p~ in clause 24 of ~pter. I, Part IV, m~A, I suggest the~ ~ sub-cla.use (iii) .in clause 5 there 
punillhing biga1ny. should be weloome. Similarly the ·may be some restriction a.dded that th& widow would 
refusal to recognize the transfer of a minor's prop&rty by his . ~ ~ntitled to ma.jnt.enance provided she leads a oluiete 
de fado guardia.u as cc;m~ in_ cla.'Olle 10. of Part V li.!e •• ~,clause as now inserted "eo long as she remainf 
should be weloo!lle· as it IS m the mterest of .the minor a '!idow would not be ~ adequately safe provision 
., ablo of the third. party. 811 1t Would amount ·to &ay:IDg that a 'Yidow who ceases 

7 •. I. have no ~t !'<' ~r !n. respect of the other to _be!' widow by having rem.a.rried will forfeit her righ~ 
prov11110nsoftheBill whiehmmy~on,areao-qnd.~ · t? lll8inte:oan<l!l whe~s the widow :who apparently- COil; 

27. Mr. P. B. Gunjal, LL.B., Dlsmot'Jodge, 'Ka.na... :uea to remam a widow but may be l.cadiDg a.n unchastlf 
. 1. There can be no doubt;. that the ~ew drafb ~es , would not forfeit her ~t. .Th!' appears to be un-
a verr 'Olleful purpose, in&smua4 il.s it will bring mto force :::r~~andt con~t to . prlllOlples as are observed 
a unifonn Code amongst a.11 Hindus ~~ . a . presen: · • 
varlcus sabools which obtain at · nt·.-~~ .. ve of the 5. ~ceeding next ·~ Part IV dealing with marriage 
oftheCOIJlltry, lihavemya&lt'~wh!t~~f:Q =:::b:. faJ~~~;hingby rt;form a.p~~ to have been 
oonfosion baA been caused in this district b · • . . • 611

""..,.. strictly reoognlZing and adhering 
held that this diat;rict, though at present 1cJ~ ~ :.. t~ prm!'1Ptu of .mo~gamy, . Both in saor&menta.l 
Bombay J.>residency, is governeti'by the Madras School 0 ~ !'

8 .we as ~ CJ.vil. ~ges the first essential 
Hindu !A~, as it was once a part of the Madras Presid9 r:/ =~~ .lD818~ 0~~ that ne1th~ party must •have a 
In such cuclllllSta.nces, unif'ormity of law thro ho ~ -rv ,¥~ a e • ....., of the lll8rnage. Monogamy may 

• whole oonntry will be a great asset indoed ~ ut be very deBJrable and may a.lso be a very noble principle. 
I think t:b.\t some afthe proposed ~esare ~volu.~ ~\:~tt~bted ~t it:,Js altogether a new 
in effect, especiaJiy the abolition of son's right by birth beti 8 

"""-- w .awall so=ty will ta.ke a long time 
right r/. survivol'llhip and provision for· ~amy ·.:d nO ore W ~c~ed. In the Code as now drafted 
nulUty and dissolution of mi.rrlsges -These . · age- . """" · beea plaoed for either the liueba.nd 
ch&uges are.'bomid to evoke mu«lh ad'il~ cr:itieu;:o~ :!: = ~y~~J'bich they ca..nnot marry. Thus, it . 
orthodox Hindus. ~ carefully going throu.gh the d.ra ~ ~us.......,lll8y after lOI!lilg the first wif& marry 
Code and-~ into considera.tion'the 'Views of the lo~ ·~~fte!; losing the seoond .marry a third, may 
Bar .Assocliation, I eha.ll mak& a few obeervations rega~ Umit of • tha ttmd•11lll.r!Y a fourth irrespective of any 
oert&in. changes and mQd,itications which suggest them- of ISO b ~ tBIS, ~::en if he ma:r have attained .the ag& 
IIE!lvell to me. 'Y. n.. . ut If a comparatively yoqer husband, 

2. Coming to Part n of ihtesta.te au.cOOssion,' the first b~~ llvmg wife, has found that he has no o:fl'spring 
revoll!tiODal')' change appears to be in clause p wherein " Ua Or • B 110 son by' her, for Whom" HlndtiS have a 
the heirs _are enumera~ and we have to see that the . ~:h ~ !K'~W:nt, he ~nnot ma.rry a. second time even· 
daughter IS placed as a. eunultt.neoue heir alo with he ~ n n, of havmg a son, if hili first wife be livingl 
widow as well as the.son. It is tru.e that in !!!use (d)t of ::fen m ~e chapter delflmg with nullity and dissolu
elaUJe 7 it is laid down that the daughter& shall take only enabf d ~~08• ndls~ provision ie seen wllereby he es.n be 
a baJf ~re. However, if a pa.rticula~ intestate IJl8 dio 

00 
e . ..ve .a solution of hill first Illllol:.rla.ge on this · 

leaving only ooe son and four daughters for instanc! the to unt. rt Thtolll !?~tly m~ that he will ha.ve necessarily 1 

• J ~so ':"""' a son m adoption even when he rtJ~~-"1, 
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ha.~ a iw:lcing hope that he could have had: a nat~l .on should be conferred on the male of the '1\idow,. ~ho ha.t · 
of his own if he was eJ.l:&b!ed to marry at least a second completed respectively,his or her fifteen years. It is true 
wife. . Driven to desperation on tbia compulsorily enforced that under the present law when there wa.s no age·limit 
reform, one caimot say that it is: impossible to ~agine tha1i prescribed, ldoption by l>oys who were above 141 years 
at least a few hUll bands, who may hare a grievance against old have been recognized' to be valid. :But that appeal'll 
tbeil:'1irst'wifttnotha.v.ing borne them any offspring or .any 1? me to be' no reason why while oodifying, a bighill' 
son may have the temptation to somehow ,bring about the limit should not "uaefully be prescribed with advantage. 
end of tlleir 1irst. wife by resorting to methods like slow~ We can see that an adoption once made io incapable of 

· ~when they find that her existence alone is a.baa: 1 being. annulled (vide clause 24) and hence if a young 
in theil: way of man:ying a second time: Hence, it may man of immature understanding e.s he will necessarily 
be reaiiOIIAbly auggested that rather than introduce JDOUO· · be . at . the age of 15t will be infiuen,ced by those 
~ in this very strict furm at the very commencement interested near about bim to take another boy in adop. 
oftbia new Code, some, indulgence may be allowed to marry · tion· at that age, he may have a.mple leisure ·thereafter 

· •• least a second, time in case the 1irst wife haa borne no to repent bi.8 indiscreet . actiop wlien there is every 
otfspring . or haS npt produced & SOU. This 1suggestion is possibility that he may have scns born to him m the 
by way of recognizing a widespread sentiment. prews;Jeni latter age' Now, it is a matter of common e11:perien<k 
among :Hindus j;o have a son whollel birth is taken to be tha1r several young widowii of· ilp.mature understa.ndlng 
nec;esae.ry for giving salvation .to the parents. It will no• are intluenced and Dlisled by Jnterested persons to take 
be advisable to ask all sUch parents to resort to adoption as a. boy in ado:ptiqn ·and thereaiter the wid11w~ have to 
i5 is known by .common experience that adoptioll8 ~v• 'repent for theu: indiscreet action. When . we find tha• 
not been very-happY~ Sllccessful.. . - . · ~veil for a civil marriage if he or, she has . .not attained 
' · 6 Adverting to the saoramental marriage I am of the age of 21, they are required to obtain a CQnsent of his 
o~on that.olaUIIeS 3, 4'11ind 5 88 newly. fuserted ate ·Or her guardian [vide sub-cl~j.US8 (4). of ClaUIIe 7 in 
distinCtly preferable to the alternative olaUIIes 3, 4, :5 and Chapter. I of Part IV) and when the adoption .ean pe under. 
6 e.s previowily drafted which are still shown as the alter- · tak?n mthout. any_ such c;onse!lt of any ~~n, 1t appear. 
native clauses ·-and hence I would suggest that the d~ble that _m confonruty WI~h ~age-:limit contemplated' 
pre~ously drafted.claUIIes 3, 4, 5 and 6 may be omitted and for Clvilll!amage the c~mpletion of ~ge fo~ au adopter for 
the newly drafted clauses. 3, 4 and 5 may be ~- the .adoptton ~ be v~lid ma~ be sa~ely rl!.ise~Lto 21 bo~ 
However if at ~ll the fgrmerly. drafted ola.uses are j;o for any.m~e 1.Imdu Qr any ~du wtdow. · 4t. any rate~~~. 
be kept up then I would suggest that sub-claUIIe (o) of m~y be'T&lSed ;to. 18 years With advan~ m. confonbitr 
!)iaUIIe 3 may safuly be omitted rather than Jreep it as mth the age-limit co~~~pJated in clause 7 {:J) 9~Chapter ,,l · 

. is actually done in clause 6 below by referring to it as.one , of P~. IV for.theeli~bili't!of~hemanforme.m~ge. I~ 1.1, 
of the OOJ)ditions the non-observance of whicli will not· not ~e.sily p0881ble to VlBUalize _any great or hard mconveill· 
invalidate a m&rri.age: I believe it is . now top late in ence that may ensure by the age-limit being thus raised. 

- the day :to insist that the parties belonging to or having In _~lause 13, for the sake of olarifioation and to avoidJany · 
the same gotra or common pravara should not be eli~ble ' doubt, .~other clauee ma:rbt; lid~~; . ' ' i-JJ: ' 

for marriage .. Thp.t the drafters ba.ve realized this is' (vn~ He mus~ not~ an ~egttimate boy. 1 •1 • 
apparent fi:om the fact that it ia laid do'wn in the succeeding · 10. Finally, while ?ealing iith the ~ets of adOpij~ 14, 
clause '6 that the non-obeemnce of this condition will not clause 1~ of this pa~ the &;dopted so~ IS placed on ~e same 
inv~da\0 ·the marriage as ean ])e. seen from sub-clall!le · (bt l~vel !'8 ~at '4 ~son born~ the family.· ~ut at t~~ , ~P\~, 
Of' clause 6 ..• Rather than do it this way, I would ,suggest., ~e. 1t IS addit10nally provided that he will ~ave :me extra 
that sub-clause (c) of olaqse 3 .itself may safely be omitted. pnvilege ~hat ~e prol?erty already: ~ ~ him: ~efor. 
However all tbis'will· not survive if as I haVll said the the adoption will cont)Ilue to vest m him. ·Ao.eordtugd;o 
newly ru-:ut~d o1a11Bes 3, 4 and 5 are retained and. the old I~w as it-{lb~ at p~nt, it is well-kno~ th~tithf!Ni!llli 
ola.uses ·a, 4, 5 and 6, suggested as the alternatives, are ~erence.i&I~ down m .. the share t~ be inh~nt~ ~:!\' t.be 
deleted. · . . adopted ~n m ~ a na~ural .~:~on lS a.fter'YM'~ !1!1~'11. jOO 

. . · . , t.he adopt1ve father. It 1s not known wheth.e~ ~ud,i a. 
. 7. Further,~ suggest that-the suggestion made by .me distinction which obtains at present' is mett~Hff'b' qAil"' · 
~or a; man be~g ena.bled t?. m~y at least a ~cond tune away wit~. · From the p~t of view 'of ~xhlp~~~\~ t,~ 
m ~p1te of~avmg. a firet _mr., .withJ?-O ~e child .may als~ the adopted son along mt!l any natmallji l>em ~olt t~t 
be msel:ted m ~he regul~tl~ ,re~g c~ mam~ges. -may be born. thereafter the piovision oorltained,"iil cfa n~ 

.. 8. Pr<J~g 'then to _Chap~r ID deal,ing with n~~ty appeara t~ be alri~ht. H()wcver, in ~W, ;?,Q~~ , '. , 
and dissolution of mamages. 111_ P&I·HY t the. proVlSlon privilege g~ve:t:~ to him t41'!~ the property .,,~¢,Y·.V , in 
that a dissolution of. ma.rriage ,should be possible on him will oontinue to be so vested' in spite p,f~;ad:o}iroP,'ii 
the. mere ground that the ·respondent was impotent at ~other family, the like M whi(\h ''Mifuot a't all· ''be· 
the time of the ma.rl'jige and ~t the tim(\. of the ,institution the ~vilege of an afterw&l'ds born ~turii.i~rl'' i'fi Diliy be . 
of the ~uit. appear.< to be indeed ,~cul.-ted to have .far. ~ colll!idered whet)ler some dmtmot'ion'~'o'b'tli!riiHg 1 •• 

reaching efiects, which may. be ma,ny t!ples undes~ble, at present should n~t be made in t~.¥1Sli~e',o'bld~en~ · 
Impotency is not at all known to· be an mour.able ~ by anadoptedson;ifanatura.lson }?~'boli'itliel-eaft.br'tlitlie-. 
U:nless.--it may turn _ont ~"be. chronic; .:t;Ience, ·due Ito_ adoptiv.efather. . ·: _. , .iu:·,.J hluo'; .. Jd~tun•J<c•.-, 
temporary .reasons, the 1espondent may happen to be 1 . ·. · ·· • · '1 '" '''''''J•il ·•<tr.<·> olcf" . 
impotent at the time of ~e marriage and\&180 at the time of 28J Mr. B. K. Dalvl, B.A., LL,B.,I DlstrioUudge, <DIWwa~1 
instit'!ltion of a s~t •. w¥ch is possible to imagine_ as haying Thee.ttempt to codifY the mili:l.1l:a.W1$'i1j&1if li.' l'a~k'bj~ 
been actually filed. Within a ~onth or two a.~r the ~!-'l'la~. one and ~ie.s to remedy a loug..fftlt g'rievan~:~oftheTprogres-

. It PJay be apprecnated that m the suqceeding eeotion .30m llive elements in ·the Hindu •ilam!,nunifl,t. :U-l ce.nnot.,b&-
' s~b-o~a:uses (~), (c) ~~;n~ (e) the sulfering of j;he_palt_ioula.r .denied that the attempt is aimed~atintroiiucl!!g a 'IUlifOrii11 • 

disability has been ms:sted upon for at least. a. pel'!?d ~>f OQde of the Hindu Law whi9b, will• apply 1;(:) 11J1 illt~tdn&/b~ 
·seven years as. a. condition precedent before g1~ riSe to .bl&nding the most. progressivmielemem."in 1.the :van0118, 
. any 'oaUIIe of action. . If that be so-, it eannofl ~fl!lily.. be . schools of law. which pre'l"i.i~dint<il1i'erentt.,p&Tt$.\of1-iih&: 

a.ppreoiated why it sho~d be said~ seoti~n ,29, sub-ola~ country a.n4 will go a long·..,..,y·m•thellilllifioa.til>li .offtbii, 
, (1) that the presence of llllpotenoy mll be enough~ nullify. :Hindu society. · No donbt<the10ode;.ll.!! iti iB·llD'Ir,~oughtito 
the mat;~age if p~se11:ta~ the time of .th11 marriage and ~~xt be introduced, cannot esdapel . the i :hlam~ of piecemeat• 
at the time Q[ the IIIStitution of the suit. · In my . !!U&gest1on ~egielation, but it could not,. be :aelped.-e.s ·the poWer& Of :tllf> 1 

tbis ol~~;uee will h!Joye to ,be considerably ~odili~d 80 as to Ce'ntf&;l Legialature to-IIIIJisla~ ·Otl s~.topica areasici~ted ! 

~e llllpoteno:r a valid ground for:~solut!o~ or for in theu: scope. At any;,ilj&te:it.is a grest;e~dvanceltm·the·, 
1 havm~the m~lTlllgedeolared null and void; only if It bet>h steps taken so fa.r fod tlie GVolution. of ~a>Hindu l.a1n,i 

ohtomo and. moura~le na~ure. The .~ecessary aafe~~t;rd I am in favour of ,the ~Various impoli!an$ 10han1!88·that ·RJe',. 
ma:r be proVtded by inserj;ibg the proV!Blon forth~. requwte ~ught to be h;ttroduced- Jn..t.l;le: .Hindu.La.w lm ~~ttera, of., 
period, . . . , • . mtestate and testa.Dientarydsu~Ciel!llion:l ·mamag&,:~lnd·· 
·.9. Advertingthere~rto,PI'!l:f;Vldealingwithadoptions divorce; minoritya.ndguarctianshipa.ndadopti~ -J; may,', 

a 'number ..of salutary reforms have undoubtedly been however; point out.that,ther-~aw,~hu~on to stridha1;1 
correctly introdu~d with a View to bring ubilormity, !IO~d ~ave been -#411 flinipll¥' .ins:t<ea4.,.of, intrQduoipg,_, 
However, by referrmg to olaWJe 3 _in that part ?ne -ca~ot . Jomt hell's ~iadope.Inp!aJI,ee,tof~~on 14(~)o~th~Co®,;, 

·easilY, ~ppreciate .why the oo.pacnty to.1take _m ~~J?iJ.i!llln 1 (PartU). Similarlyl~.Pft!l•op~?D;~~nt~t,')V,9~cJ.hr.~ :, 
I-6A I . . 



" been better if the lll$titution of" adoption'' was abolished 29. Mr. V. B. Raju, I.C.S., Distrlot and Sessions Judge, Katra. 
alt~ther. It has been the c&P$1l of ruili of many a Hindu 1. The dfa.ft Hindu. Qode propOS&II to introduce radical 
family givin" rise to innumerable, prolonged and costly changes in Hfud~ La.w in regard primarily to the following -
JitlgatiQn. :tf at all that institution is n.-Y• th~ its matters:- • ' . 
scope should be ourta.iled as far as posstble. If a. Hindu (a) ·Providing shares tO daughters along 'with SOliS 
wants that there should be perpetuation o£ his line a.ud (b) a'Dolishing the .principle o£ survivorship, (o) roplacing' 
that an adopted son is necessary !or his- spiritual benefit limited estate of women by absolute estate, (d) introducing 

\ after his death, he should better adopt during his lifetime. the· rule- o£·monogamy, (e) making provision for divorce . 
If he wants that it should be done by his widow, then· under certain conditions and for int'er·oaste matTia.ge, · 
there should be a. specific direction to tb&t effect given to · . 2. I am generally in faVQur of the provisio1111 relating 
the widow in writing~ otlierwise the widow should have no to· divo~ ·and inter-caste ~&P.I in the. draft Hindu 
right to adopt anyone to her husband. Afl present in Code. · · · · · · · · • · · . 

· most cases adoptions are made by widows in order to take · 3. As. regards the provisiOJl!l giving sha.res to daughters 
· revenge against the coparceners of their deceased husbands along with ·sons in theory they appea.r to be more consistent 
~who invw:iably harass them or to benefit their own kith wi~ theidealofequalityofseitha.n the present law. Bu$' 

and kin and in making a.doptiOP$ the widows ~ aotua.~ in pmcti6e unless the Hinau 'society is prepared !o.r such a 
only by material considerations and pot by a 'desire to eha.nge the rofoun JlllloY end in & failure; There i:nust be 
eonfei spiritual benefit on their deceased husbands. This equality of _sexes in the matter of eduoa.tion and ability to 

. has given rise t.o 1\ number of litigati01111, and the law of . ma.na.ge. property, before there can be equality of.sexea ' 
adoption at present is a fruitful source of lit~tion.res~Ptine: in the matter of inheritance. I do' riot suggest that giving 

~ - in the peouniery roin of the' families eonoemed. With to daughters. a. share in the inheritance is not a; desirable 
ih~ ~ml _w~ ~ '\lroceed ~ pqint out ~in object but what !'suggest is that it is f~r more necessary to 

. proVlSlons,lVhich, m my opiDlon, reqwre some alter~~~~tioll!l. edu.oa.te da.ughters gener~y and espeCially with regard tO 
. (1) In clall$ll 3 (j) (Pa.rt I) in the definition of themana.gementofpropertybeforegiving-theinanabsolute 

""stridha.na. " the words _ "beforo, at or a.fter her estate in the property to be inherited from their fathers. 
marriage" aM the WQlds " by gift from a. relil.,tive ·or One has also to see tha.t the family as a whole dOes- not 
stranger " should be deleted as they are unnece6sary. . suffer by the n~ reforms. If daughterS are. to be given a 
' · (2) In cla.Me 12 (P&rt II) instead of the words 1• has eha~ i;n_ the inheri~ce along with so1111 there should be a 

paased -by maniage into a family other than tha.t of the proh!~~on of downes. and perhaps tl;lere should:· be a 
intestate'' it .should only be provided "has 'married." pro~on for J!l~ e~nset of da.ughters to come 011~ 
The retention of the words objQCted to would wm.eoeaaaruy of then- share m the inhenta;nce· or for such expenses to )le 
lead to difficulties of interpretation. _ _ ~eduoteil fro~~ the. daughter:s aha~ when #le ~~r}ta.nce 
. . (3) In p rt IV · cJ.a. · 3 unde tl1 h••A;ftN "s ~--. ProVllll~ may be mtt:OOuoed for prolllbltll!g or 

~ , m use r e ~ a.crs.- :registering downes and for making the a.mount of dowries 
• }118Jlta.l ~ the ~~-.cla.P$1l <b.l says neithe: Paw the absolute property of the bridca without· any power of 

must be a lunatic or an tdiot at the time of the m~e. alienation for ten years and for orea.ting a trust in t 
. I think this. clause ca.u very well be split up into two ?f dowries whether consisting. of money or ornam:':'!t 
as follows :- · · · unmovable property. The brtdegroom should execute a 

; (i) Neither plt.rty must be a lunatic a.t the time trust deed keeping the dowry in trllllt for his bride. The 
or ma.rriage. ' . d~wry should !Je ina.liena.ble. for the :f!nrt: t.en years except 

n Ni 'ther no,oh, t b 'diot Wlth the consent of the bndegroom, hiS Jmftmta and if 
• ll .~ • r-•: mll8 ~an 1 

• . bothhis.pa.rentabenotaliveofhisbrothers a.nd of the bride 
ill !',:;;!L ~- J8 a.n idiot fMm birth. A'lld henoa the chlm~ and of her pa:renta a~ if bqth of her pa.:rents be not alive 

. · . of hell 1111a.rest relative on the father's Bide. l'eDalties 
(4) In the same psrt in slction 26 under the heading may be· attached to the ·giving or a.cceptanoe of a dowry. 

''Duties of husband and :wife" in claulie (b) to the proviso unaceompsnied by a trost.deed.' . 
it is said tha.t a wife shall be entitle!i to live SllJ)arately 4, The framers of the Hinliu Code appear to be under 
without forfeiti:og her claim to maintenance from him "if the impression that they ha.ve to frame a Hindu Code for 
he keeps a eoncn.bine in the house. " I do not quite follow all time to come. Otherw.is8 they would not have intra
why .the right· to live sepa.rate and claim ma.intenance duoed many revolutionary cha.nges a.ll at onc:O. In the 
shoilld be mad~ .~dent C1n the fact.tha.. t the h'W!ba.nd m~tter Of roforming the Hindu· La:w which has been .in 
keeps a oon!lJlbme ,,. the· lwltse. He ca.n very well evade. emtence for ·thousands of yea.rs wisdom should dictata · 
this provision by keeping ~ concmbine outside. So 'the . that rovolutiona.ry changes should be made cautiously and 
.~"in the l).o11$11 " should, in my opinion, be deleted. ·perhaps one by one.' If the whole. Hindu society and no~ 

(5) Simll&rly in the same ·!*lOtion in clause (/).it is merely the eduoa.jied hi~er class Ul not •prepared for the 
provided t.haAi the. wife ,oa.n live separate and claim ~ain- · whole gamut of revolut1~ chan~ the final resul~ 
ilenanee " for any othJII', justiliable oa.use. " I think thia ~ould ~ far mQr~ Undesll"&ble. It Ul .fa.r better when 
ahonld b8 deleted altogether: TJie· expression i8 . very m~duomg revolution~ry changes to proceed ca.utiously. 
vague and it would be diffi.eult to determine what a" jnstifi. 5; ~0 long as roamed da.ughters a.re under the control 
able cause " Meal!$ in pa.rtioula.r oases. This is likely . o~ thetr husbands ~e p~po.sal to give a. share to daughters 

. to lead to tmrle<leSI!8.ry di,flieulties of interpreta.tiqn and- willa have no p~cal &Ignifica.uoe exeept to constitute a 
further estrangement of feelings between the p!lrlies. · 0~·a.fter Ill&rrlag8 •• If the proposal i8 rega.rded as an 

· · · · · . expenmenta.l one and 18 qua.lilied by ,ma.king th inh "ted 
(6) In Chapter m of _the same part in se~on 29, propertyunalienit.ble or inalienable for& period ofte en · 

IIUb-clause (4), it is. proVIded as follows : " \\~hem a.· aftAir the inheritance or untll th da. hte • n years 
IIIIJol'rl.ag.e is annulled on the ground tha.t a. former husband of fgrty whichever hi elulier e; ~~~ a.ttams the age 
or wife was living and it i8 a:diudged tha.t the wbsequent rolativeil of both the wife and th;! band the d~ent Of 
~e was co~tracted: in good faith a.nd with the full· sa.me time worka.ble l · la.ti · . us ~ if at tb;~ 
belief of the pa.rtt_es'that the former hushf:nd or wife waS bi\ing the system of drwti.eS o:., fo~~d:'d 8l~er prohi· . 
dead • • • . children begotten before the deqree is made of dowry and. the expenses . of . ll mg t e a.mount . 
ahall be specified in the decree and aliall in all respeets be daugjlter's aha'!'$- I would a- to :anagement fro~ the , 1 

deemed ,to be the legitimate children of their paronta " share to th da" hte · e:vv 8 proposa.la to gtve a ' · 
I think in t!p.a snb-secti~ the words " and it u adjudg~d · qua.lifica.tic!. ug . r along with the SOIIII ~th the abpve 
tha.t the 1111bsequentmamage was q~nttacted in good faith · · · · • 
and with the full belief of ·the ·parties tha.t tlie former 

1 
O; As :reg~ ·the proposals to a.bolish !in toto the prmci· 

hueband or· wife was dead" should be deleted. I do not f es of aumvorship .and of right by birth in property 
quite folloW why 'the legitimecy of the dilldren of euch a · sugg~t a comp{Oillllle that thi) prlnoiple of survivorship ' 
Jllal'riage 8lwuld be made to depend on the parties contraet- , be a.'bol:ished!, bu~ • no~ the P~oiple of right by birth· in 

. ing the marriage in good faith and, with the full belle£ that . PrOJHfY·lf The tJdCiple ofright by birth in all property . 
~he former h118band or wife was dead. · , . exo:f 

8
a.f:;:3r .. prop~. shonld continue and •is ·a. 

(7) In ,Part VI the sub-clause (D) in section s should ~ :4 insura.noe ·to tf:t:!e~~stO'll tr the na.dture .or security 
be' deleted altogether. I do not understand" wby if·oa togeth th t' bet thenera. 01111 an brmgs closer 
widow i8 unwilling to adopt to her hueband, she sho:ua be future ~~at~~~ r: ate P"f'nt S?nera.tion a.nd the' 
~ to ~o it by .h&r junior ~-widow. • in cla.11$11.2 of P&rt in. A. rong Y agams~ the. provision, 



. . 
, . 7. As regards the· proposed rule of monogamy, there . • "Hindu" in thli Code me&llll a. ~raon professing 
•n be no doubt that it is an idea.] to be achieved. That the Hindu, Buddhist, Sikh, Jain or any religion other than 
jdeal can be aiihieved by· making divorce free and ep!y Isla.p1 and Ch'dstianity, etc. · , · 
.and alao by recognising, or conniving at conoobinage. .The Ma.ny define Hindu as a peraonwlt'o is not .a Mualim 
ultra moderns· might even so.y that not monogamy but or Christian by· religion. · There ill no reason ·why the 
free love is their ideal There is no point in prohibiting de!nition in the draft' Code should lle more reatrioted. 
bigamy and yet recognising cclnoobinage.. If bigamy is Part II, clame. 2 (1) (b).-In the definition of .heri
to b.e prol!ibited so sliould concubinage. Concubinage table property I would add the words " which " after 1he 

' cdoee grea.ter mischief tha.n bigamy becauile it lead!! to . the word " a.nd" and before the word" passea." 
illegitimate children while the latter does not. If bigamy . Oln.~e. (4)·(a).-:-I would add the words "in a.ccordan~ 
is to be prohibited a. ma.n w~o cannot repress Qr control with the provisions m sections 6 and 7." .at the end. · · 
himself can eMily convert himself to IslafJ). in o1-'(ier t9 Oln.me 4 (b).-I would add the words "in a.ccordince · 
circumVent the pNposed Hindu rule of monogamy. Legis. with the provisions in sections 8 s.nd 9 "a.t 'Ule end. • 
latoril can a.chijlve the idea.! of monogam)' no. more . OlrJfP!e 4: (c) . ..:_I would ms.ke the sa.me·'change 88 in 

· ·than they can achieve the ides.! of belief in one clause 4 (b), sections 5 and 6. There is no need to have 
· · a:nd onJr one God among. a.ll the Hindus. ·.Those who . ·classification in view of the rule ths.t those included in one 

believe m one God, those who believe in one particlular entry sha.ll be prefei.Ted to those included in any succeeding 
God and .those who believe in one dilierent .God are a.ll entry. · . ·: . . . . , _ . 
under the .fold ·of Hinduism. I~ is futile to aiin at the.._ Olame 7 (b).-The' lroposed tuJe though simple is 
'idea.J of simplicity or uniformity on such points. It is the not justified by logic or Justice. I woUld suggest that-a 
fault or genius of Hinduism to give birth to many sects and divided.son should take only a two-thirds sh-a.re. · 
:Cults. lf the-r.e~islators &l'e going to iinpose t~e rule of Olau.te 7 (d)_.-I ~uld suggest tha.t a married daughter 
monog&Jl!Y <!n Hmdus they cannot prevent a Hmdu from ~hould a.lso take only a two-thirds share or half~. 
ch~g hii! religion or founding a new cult or religion. .Aarega.rdstheotherpro""'"o~aofthe""-ft Hx'ndu' Cod·e·, 
After a.ll bigamy and polygamy are not practi>ed to such ·- ..., w-.. 
.an extent among Hindus as to be an evil. I should think I am generally in s.greement with them.. ·' • 
that the number of Hindus with more than one wife would • 9. The Hindu Law has been the subject of judicial 
not.exeeed one per cent. Even the Gods of the Hindu comments for several decades a.nd excepting some minor 
Mythology did not observe the rule of monogamy. Wh~ points the Hindu Law on the whole·'is fs.irly settled. No' · 

' 'knowa whether after the w'~r certain parts of the· world • doubt there is need to reform the pPeSent Hindu Law in 
where too many males have been killed will not introduce. some or several respects.: But if the codification of Hindu 

, :the l'llle of bigamy or polygamy ali compulsory or at least . Law is taken up it ms.y mean the reopening of the field for 
&sconrage monogamy. For some years past birth control judicial conflict even l)u points whioh have been settl!ld. 
had been regarded as very desjrs.bl~ in the whole of Europe. 10. I am a great believer of simplification bu~ not at the 
oand I a.m sure that after, the birth control will b!l dis· . expense of logip or justice. In several provisions the · 
{couraged in Elll'ope except perhaps on medical grounds. framers of the Hindu Code have just.iJied their proposa.Is
.Soma Hindus, who hs.ve no children or 'Who Lave no male ·merely on the ground of siinplicity and not on the grounds 
-children maey a. second wife with the. consent of the first ofllogic or justice. 1 
'Wife and in some.~ a.t th~ wishes of. the first .wife. .11. I strongly object to the introduction Of too ms.ny 
I a.m strong!~ s.gainst mtroducmg the rule of monogamy y revolutionary · changes in the Hindu society. MteJ.. all 

'ror ~he followmg ~ among other reasons :..,- ' the draft Jfindu Code will not be the last words ori the 
(a) Cases ofbigil.m}tin :Hindu society m veryra.fe-: subject of Hindu Law alt~ough no doubt the authors of. • 
(b) Althougll Pn ps.per Hindu society would appeal' i. the ~t Code would. wifh it to_ be las~ ~·. I should 

·" civilised " society .with the rule of monogamy in prs.ctice ~y agree that 11!- many respects ~~ II! ~e· ideal_to be 
I there. would be more concubines a.ud more ,illegitiinate achieved. But I ~tron~ly assert that It IS. IJnpractic&~le 

-ehildren a result which is far more undesirable than bigamy and would be unWllle to mtrodu~ many radical ohanges m 
-Qivilisa;ti.on is & relative and flexible concept. Naked Hindu· society ·whioh is by ns.ture very conservative and 
·-ehiidren ms.y be regarded a.s barb&rofls while Nude clubs. very revel'ent to the past. . ' , . 
·may be regarded as civilised,.· Polygamy ma.y be regarded, 12. t !'-ll1 in favour of the proposa.!s regarding divorce 
as uncivllised while Free Love may be regarded as ol.vilised; and inter-caste marriages in the draft Hindu Code. I am 

: (c) lt is aJ,surd to introduce the ruleiof monogamy .1n favour of m~g wom~'s ests.te limited oply fot f;en 
-~~ond at. t\e same tiine to recognise -or connive at conou-. ~· '!-'he- quest1on. of glVlng _a share to daughters and 

, 'bipage. , .:- . • . · . · · . mtroducmg the rule. ~f ~onog~y ma.y be postponed fori 
· • I think h • th. t • • sh uld b d ti. . at least one deos.de wliioh 111 certainly not long in the History , owever, a some proVlSlon o e ma e or · of Hindu society · · · · · · · 

-the bettej.' maintens.u.ce s.nd treatment of the. first wife or ' · · :, . · ·' . - · • . · 
-wiVe&. If the 1iJ:ol!t wife is not properly maintained by her' . 1~. Although I am m f~vour of the p~ii:l~iples of oome · 
llusband she may be given the right to divbrce her hu~bs.nd of the reforms pt?P0$ed in"' the dra:ft Hindu Code." I !'m . 
'ltnd to remarry provided she has ·no children under the very ~ly aga1nst the introduction of 11ew legiSlation 
.• o! twelve. he first wife may be given by Law a share on the subject ~'Qlndu Law until three y_ears after the end . 
. ·~the _property of the husbs.nd ~t the time, of the- latter's ~both the German Ws.r as -well u the Jap~ese Wax:. .. 
ms.rryang a second wife which share is to be retlll'ned to the ' 
:husband if She .sues·fpr ann obta.ins a divorce. :Ruman 30, illr. ~· B. Kaproker, flrst·ol~ Sub..J~ge,· 2'hana. · .. 
nature is so· complex and. varied ths.t you -cannot have 
'ltriet and ri~id rules relating to social beha.vio~. If there 
:are sqy ri¢d rules the evil etrect,s of auoh 'i:igid rules ,have 
-to be modified by other rules of a per,nissible nature. 
'That is e~:a.ctly why ,in the draft Hindu Code provision 
ha.s·to· b_e made. foro divorce; which- a.lso demonstrates. 
olearlyths.t you c&nnot s.nd must not have a. single uniform 
rule in· regll.rd 'to social beha.vio:ur l'or all the varying 
-conditions and olroumatan~ of human life• ' 

· At.'present ~o~en's ests.te is limited. It is proposed. 
to make-:women's estate a.bsolute. I suggest as a. compro• 
mise tha.~ women'a.,esmte -should continue to be limited 
with tbe qualification that after ten years the limited 
~sts.te should ripen into a.n absolute estate. 

If this compr<iinise !)roposa.l works well in practice then 
-daughters can be giv~.Jn a ahs.re s.long with sons; . 

8. I ma.y also ma.ke a.' few: suggesti()ns ~ reg&rdmg the 
dets.iled provisions-_ . ., · . . 

Part 1~ clamll 2 {2).-I wouid suggest a phangei in ~he 
6rst tbl'ee lines as follows :-: · · , , · 

· The idea of embodying Hindu Law in & Hindu Code is 
old. Dt. Gour and Dr:Mulla have attempted to formu1ate 
the ,provisions of Hindu Law in the form of Code. But · 
they could only express the la.w as it.was, Without trying 
to amend or modify it, alth!lugh it was obvious that 
amendments and modifications •were necessary. The 
preaep.t attempt is made by a. Co!nmittee which had th, 
authority n9t only to consolidate ~but also 'to·amend the 
la.w, so as to bring it in .a. line with progressive and eiillghten. 
ed public opinion. • · · 
· There is ro9m for dilfereil9e of oplnio~ on the question of' 
the desirability of reducing any branoh pf law to .. the form 
o( &.rigid Code. :But the modern-tendency iS towards 
codification -where ·it is posSible.. There is a.t least' one 
clear a.dvantage from codification, viz., certainty as to what . 

• is the ls.w. I;fthere is any defect. in the present a.dminiatra.
tion of Hindu Law it is the element, of nncert&inty.' 
This ia illustrated in the present,. uncertainty in the law• 
of qdoption. Not only the " man in the street " but even 
leUned experts, Jind it difficult to 814Y what exaotly is · 



'" 
th~ la>f 

011 
many aepecl'! of tbe topic ~f "1\{ioption ~·. The proposal fu allow a ~dow always to get a share in. 

C'odiliC~t.tion will remedv tJW; state of things. .But the llusbaud's property, whether the husband was a membt>r
dal.lg!>r of coditiMtiob i; that ii makes the l&w rigid and .of a joint family, or had separated from the family, would 
fOI'IIllll, IWd incapable of elastic interpreta.~on to meet a be most welcome. It will bring. reli# to widows in Hindu 
lli'W st>t· of clml1111tanoes not in contemplatton before. society, which is long overdue. The abolition of what j11• 
, The Collllllit;tee has'li'OOgnised that pieoemealleg¥s.tion called a " widow's estate" is also an overdue refol'lll 

on this Sllbjf.'Ut should be avoided. But thie &iJn ls not Perhaps no other concept of Hindu law has 'Caused greete~ · 
,Arhievt!d M the Central .Legislature is not competent ,io distress tQ the Hindu widow, and greater litigation in 
l~ate 00 some vital topics. The proposed Code deala Wlth ~ of law, than the concept of " widow's estate.". The 
onlv thOSI' topics of Hindu Law on which alone the Central concept ill bad in prinOiple, and has proved mischievous in 
~sl&tureoan legislate .. 'The result .is that," Agricultural practice. It is. contended by some orth~o:z: Hindus that. 
land " whirh. is the most important form of property in if widOWS il.re giVen absolute powers OV'el' their propertv 
tbis countrv, is excluded from the operation of the Code. they would soon,fiitter away that pro~y. and m&ny wi-' 
n,e oode ~ llilent on the topic of agricultural lands by in· scrupulO'W! 'People would deceive them -by taking advl!.ntag" 
etndill!!t that subject in the " concurrent list". · I do not of thek ignorance and inability. I think this fear is nQt 
thirik that there will be any serious difliculty in .the way substantial. Under Muhmmadan law, ·and the Indis.n 
of effecting such an amendment at an ea.rly·date. Su0Cle$1don Aot, and the Farsi law, . widows get absolute· 
· The ~proposed by the Committee a~ very drastic. estates in the property inherited by them. It ~ not proved · 
Th&y may be gronP«! under the,.following head: (a) Dill· that the widows in these communities have been ruined 
ruption of the joiht family,· (b) improvement in the etatus on aocowit of thek absolute powers of dispOIIal. The'sa.me· 
of Wl:imen by giving them a right to inherit&nee, and by would apply to the majority of Hindu widoW& who &1.'6 
abolislling "Widow's .Estate·~ (c) reform of th11 law of governed by the same oonsidere.tions and oircumstanCt'JII 
martiagll by enforoiDg monogamy, and recognising the ·It may further be argued that the. c?~ing of abaolu.; . 
principle of divorce, (tl) simplif:ying the l&w of adoption. powers creates a sense of, responstl5ility when absolute 
Iwillmakeafewremarksunder~eac'hoftheseheads. · powers are oonl'erred upoll her. Orthodox opinion· is.. 

The proft.:....1~ by which " i!lte~ b.v birth'' and sure to 6PPDSe the new proposals. But this refonn must · 
!"'"""" . be c;anied out at a.ll costs. • · 

" Survivorship " -are abolish.ed have. the- etreot of causing . , . . .. 
th, dil!l"llption of the institution of joint family •. The ' The proposals for the reform of the law of m~r.TiagEr are· 
propoeala are, therefore, revolutionary from the point of sound in principle. Monogamy is pl'&Otica.lly the rule in 
view. of. o~odox ~u oP;inion. It has been said that the presen~ d&Y; Hindu society at least so far as the middle· 
tbt jostituf<ion of J«?mt family has been the. backbone of · and the higher classes are .,concerned. That ideal must be
Hfudn society and that it .has enabled that society to made univers,al by law. It is contained that the enfol'«' · 
coil~ue to live in spite of socce6Sive waves of invasion11 ment of the 'Principle of monogamy may cause ha.rdshi; 
by. ouUJ!dt-rs and continu~us do~tion of ~he oountr_y . to the 1~ classes among Jrhom the practice of ma.rrying 

· by foreJgt~ers for loog penods of .time. -I think ·there lS of many WJ.VeS for economic . reasons still preva.ils B c 
• som~ li!-'Uth ~-~hat oonte~tioo. ~nt ~ha.tever:_ ma:y -be the I do not think that the practice can be tolerated ~ su~h 
~~of the JO~t ~ m Q\d times lt is obVIOUS that the grounds., The proper ideal must be enforced among a!J 
~on ~ jomt family hM ~y broken ~own. . It the classes of the society.. It will· be for the v tu 11 
11 .quite llllliUitable to the conception of modern times, and .benefit of a.U of them. . . e ~ 11 

the needs of present day society. The institution of joint In th ,.;..:n.l ~~1. .._ · . • 
iiomily,Juis enCouraged tnA1e coparcener& t~ remain idle eo._p~':~"""""asuamed bytheRau Committee-
~d inactive, as. they get ~ by birth, a.nd a. sba~ !1t~.;::enoaft~O:~~f: :~ ~t~od~ctlon of the princi~le-
m the- coparcenary property, Wtthout any eJfo~ of theu' troduoed 'I think th 7:UICJ' e m~nosp.my was m-
' own. · The ooparoensry is ll.lso closed to female members . is a ne~ry evil ; tr'o 0 1:1gti t to gAilo \og<$h~. Di~oree 
of the family. Female members could' acquire no right rove ha. an . a SOOI~ es. • ma,rnages .cannot 
to, ·Ot interest in, the ooparceit&ry property, except for force th~p~ lt will or t:IISt ~d llll.\_)~icable tO en. 
o1aiming bare maintenance- from it. Modern· ideas. cannot A th c . uan~e mamage tw m such oases~ 
tolerat-e a "'llp&roena.ly having these cb&raoteristics.· No . ' b! m:d::=;UIIe ~vorce. m~st neither be encouraged nor 
~ • .need be shed for the p~g away of the institution limited groUJids h'! b!;a~~~ nhte t1Jat divorce on ' 
of Jomt. family. . . . . ~ -:, s· ds ha b u l!J- t e p~sent proposals • 
. Aec.ording to the new. proposal!l the sh8.re Of· eve.Iy co. . IX gr~!R ve een enum~ated m section 30 of the Codct 

· pa.roe.iler. will pallll to hie heirs as if it was his separate 0~ w 1 a party to marnage may ~aim, and obtain, 
p.ro}ierty,, The proposal relating to inhenta.nce contain div~roe fi:OJ?l .the other spouse. In my opinion:there is a 
110me. new principles .. It ill l!rovided tliat certain heirs !1armg omiSI!lot;~ here: Thct omiesio,n i& the ground or 
of a. ~ called ".simultaneous heirS '.' .will always get ; ultery. I thjl.Jk. fait¥u!ness to each ot~er is 'of the 
a sha~. m the propeJ:t3r of the deceased. ~ome have esse:i ~the mbage tie, whether the marnage is a sacra- · 
objOOj;ed f,o thiB principle on the ground that it introduces ~~~<-~ onegh~ to- b .oootraot:ecf · by registration. I thiiut · 
}fuha'mJJI.adaa coneepti.OI!f! in mD.du law. This provision a_."." • .,- ou e recogrused as a ground for dissolving' 
is no· doubt vdry similar to the ciorrespoild,ing proldsions m&rr~&ge.. '- · . · ; . 
of M~admi, law. ·But a· good .Principle. W&Y be taken . The propoeala regarding the reform of the law of ·ado ·• • 
from an.·y· so. urce. The real objeo.tton to the new scheme t1on seems to me very adequate and quite sound I w ld' 
ofinh~oe proposed by the committee is, 'that it wm not bowevel' suggest that the time·limit for an adoptiOJ · ou · · 
onlf:iilico~; but n~tate,- exeessive ~entation vided ~ cla.use 17, sh~uld be reduced from ~n, pro~-' . 
of Hindu . estates, In dUe course of time the scheme to one year, so that as little incontenienee as p ibl year 

· w,iil }~pPiy.f..;~ &gri~twal.lant:is along ~th other property.
1 
b&-ca~ by tht~ adoption,' by dit(ll;ting estat~ ve:ted~ 

Agricultllt1!1' ~ m ·~ has .'f:>een ~eady subjected to . .o~hers m the. meanwhile. . • , . 
tbe ~ of e:z:ceestVe fmgmentation. The problem The new proposals tak:en as a wh r· · · · 1 
now: ill bow.to consolidate _holdinga so as to make them sound and there ill n~ doubt th th 

0 
e, lleelll to me very~ 

et;onomic:1111ite for purposes of cultivation; ~at problem , and enllghtened 0 inion on th. at . ey embod,r P~ogress.iv& 
will·be fm:ther.aggravated by the proposals in the new itmaybejnstlys~dthattheproSU!J:J':· I.think,however, 
Code •. The Committee has proposed in clause 12 that the far in advance of public 0 inf P 8 M are m many respeet& 
~~ o~ the J?artUion Aot of ~893 should apply when of the papulation of India\. ::Ji lllit!' than 85 per cent 
a part~IOl?- m ola.im.ed by a marril!d daughter inheriting liTe meetly in small .nlages fa . ate, and /th~i~ people-. 
a fraoticm&l share m h~ father's P~tW· But these centres of modern ideas n· will l ~oved fi:om . the-' 
provisions..u.e hardly adequate or sllfficient to save Hindu . the present proposals a;, d · dea difficult to tay that 
~UII ~1 .further fragmentation. I think, therefore, by the msjorlty of the e~l:n ' ?I' !Ven suggested,· 
thAt p.n:mston .should be made for ·the right of pre.emp. But I do not tlUnk that tfis :!? constttutmg rural India. 
tion .as ·between. co-sharers inheriting ~otional shares in thelie. proposals. . A society·. ,a: prc:fer ~n for .solvjng 
ihe prOperty of the deceased. There shOurd alllo be·a limit · lighteyd leaders and it ill th. an guraed .by 1ts en
t-. !l'agmentation by a partition. It may be provided that ·ignorant and th~ backward etr dut:v; tp bring .home to the
partition below a certain eeonomic unit should not . be ·the desirability of these propo~ula~ the necessity and 
aD""ed, and tha-t ·the person entitled · to a fractional of introducing ~tion jl · in ~danger and futility· 
•htre u1!00r theae dmrmstances should be (!Qmpensated opinion wea recently .musira~' b th vance '~f publie. 
in money. '"I . • . • . • provision& of the s~ Aot Thy e 0Pt:"&tlon of. the-· 

• ose Provisions are being 
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.honoured more in the breaoh than iii 11he observance. The. eopar&te me.intene.nee and for gettlDg 1\ dlvor~. Thi 8 

.reaaon•olel!.rly ill that proper ground was not prepared in. m&y be done byamen,dingeoctiona 26 and30 in & suitable 
t\te,Jninds of ·the,people !or.the appreciation of the pro- manner. · , , . 
posals in that Act. J hl?ink, theJ:efore, ~~ tl;lere should I am .Iso of opiliion that a widow habitually unchaste 
be a ree.sonably long er1od for mde p~bli01ty of the pro. wbaequent to her husband' a death should be divested 
vlaiona. of the ?ew ~. e,. and for irltensive pro~&llda for of the prop~rty inherited by her from· )lf)r husband .. 
~ducatmg public opllllon, before the ·new ·Code lS brought Such an addition should be made to clause 19, I a.m 
inf.? fQ/=ce• . ' ·· ' , a~;e that 11r:sent judicial ~ecisiOilS do not support my 
.at Rao Bahadur G. v. Patwardhan. Retired Small canae Vl.eW. Bdu~ I advocate the changes stated above in the 

•. . . Court Judge Po on a;'·. · , · · cause an. m~erest ~f the maintenance of a high standard 
. • . , . ; ' :, of morality m soo1ety. ·' / 

Par I.. . · " p mA. · 
' Sedion 5, clause (e).-The definition of half blood .. . . . :ART 7 • .. , , . . . 

includes children of the same me.n by different wives, . Clause JI.-Tliiuboli&hes right by .birth in ancestral 
Buii cases ·of children born of the same. woman from Pr?perty. It.ill argue!l that :the '!~dow and the daughter 
~erent husbands are, sometimes found. · Cannot the. bemg ~ade swultaneous hell'S Wlth a.bsolute . .rights the 
definition be made wider so as to include theile latter t son's r~ght~ a.re ~a.iled; and ~be simplest. course' will 
Such cases a.re now rare· 'but ate likely ·to be more b~ to aboliSh the nght and brmg the law into unison 
.common owing to the gro~ing nun:iber of widow remar· With the· Da.yaba.gh. Tl:till right .by birth, however, 

' .riages in the prese)lt a.dva.noed state of society. ~ leave s~yed a useful p~oae. It ~perated .as a. che.ck on a. • 
it to the Committee to· collSider if the suggestion ia VllllOus $pendthrift squa.ndermg"the property. by his 
worth adopting. ... · · vagari~s and le!l'ving. the family destitute. We see 
· Olamt. 7 . .:-The .Caste Dillabilities Removal Act of many ;msta.nces m ;whicfl a. fa.thlll! addioted.to·drinking, 

'1850 should oe repealed' ln so far a.s it applies to Hiii,!lus. ·. gambl!Dg, speo~tmg and such, other vices, walltes th~t · 
~ A convert's t:lescendants a.re rightly exolnded from pr~pe~y and his d~pen~ts suoh as ~ol;lS, gr&lldaona 
\i.nherit&llce by cla.uae .21 of Part n on the groimd of an~ ;wt~ow are ~ft 11} a IJU!lllr&ble condition. : To av,oid 
a Privy Council decision tha.t . the said Act does not this if right by bttth 18 a.bolhlhed, some provhllon may be 
.apply to them. The Act applies per(IOilllolly to the made to res~rain ;the father fr~~ a~ 'unchecked t~xtra· 

' .actual convert alone. If. ho ia not excluded, why vagance leading to the total annihil8.t1on of the ancestral 
lfhould hi~ -children be ! Thill is a glaring, anomaly property. J would ther~ore suggest that the dependants 
.and appears to me oppos6d to justice and reason. Before entitle.d to :ma_intenance should have a. righP ~o sue for 
that Act converts were excluded ·under Hindu law a.n inJunctlOn. or; such other proper remedies, which· 

··and the ~ame poliition should in my .~pinion be restored would have the .effect of'r.llstt~inipg ~he h~lder of p.nees· 
·by repealing the, Act ln its application to Hindus. tra.l property fr~m w~stmg 1t by mcur~mg .what are 
.Hence' tht~ sug~estion. · · called Avyavah~;ik or munoral and illegal de!)ts enume~ 

· • PAli.T II.. , ra.ted by ll!ulla m the 9th edition of hi• Hindu Law a.t 
C'fatl8u,.8'Ub·c~use· (4).-;-'fhis:cla.usedeprives a woman page·368. . • · ; . . . 

.of her. status as an a.gna.te or cognn.~ ·m her husband's OZauae 6!1 8'Ub-cla-rm: {~).-In deterJil]Jll!lg .the amount. 
fa.mily, so long recognized by exhlting Hindu law. of. t~e ~tenance 1t 18. stated that the moome from 
A woman becomes a part of her husba.nd's fa.mily by a mdow s o~ ea.rnln'! or ~ny . other sow:C6 ,ahould 

. :inarr~ge. She ill the .better ,half of her hu&band. She no~ .be taken ~to cona1dera.tion. ~· a.m, however,. of • 
beoomes his sapind on marriage . both. aceording -tq . 0 J11Dlon that. this shouldbe taken mto ·account,- as. it 
Mitaksha.ra and Daya.bha.g and also the trend of judicial ,ui help to mcrea.se the.allo~oe of other dependants 

, decision: (Vide Mulla's Hindu Law, 9th Edition, if it were f?und to be other:wlSe meagre and inadeq~te. 
page 30; section ·39 and page 90, section 83.) I am of M?reover, .if .any chance for .. 1;.\le •worse occurs in the 
~pinion that the exist~ la.w shonld not be disturbed. Widow's earnmgs she can apply ~ the Court to .have • 
At least the number offemale Sapinda..~ commonly recog- her alloW&llce prop~rtionate!y• increased. I. thf:lrefore 
nized by both s~oola should· be maintained. Otherwise suggesli that ~e wo~ !' but not ~· should be aubsticuted 
1he removal from sapindship will be felt as a. shock: to by the word · 'nd • . . · . , ., 
ideas so long ingrained in the Hindu . mind. Hence 01®8e 8.-AD exoopt1on should .. be made of immoral 
.I suggest that the words " not '' and '.' only "' in the debts. ['hey should have no priority. Hence the · 
.'80Qond line of tbt cla.uae be dropped and the word words ••except ilmnpral debts " should be added aftet 
"also" be put.ln place of ''not" so that the line will the word$ "debtiof desoription ". Such debts a.re 
read &II follows : •' a.ild shall also by reason of her en~erated, at page 368 of Mulla's· Hindu Law, 9th 
marriage be entitled, etc. •• . . edit.1on. , - . . : . . . , 

Ola'UIIIl 10.-This may be omi~ted a.lt,ogether as the . . _ .Par IV-CK.u-r!m I.. . - . 
'oela.ss ot heirs herein described hardly emts·now in the · 0la'I£8U 3, 4 cmd 5 . ...;.I do not prefer the alterDAtive 
<lld sense •of the words describing them such a.s Aoha.rya, ~la.uses in tlie bill a.s int~uced in the Assembly. . 
•te., &lld if they are interpreted. ln their mo,dern and • Clause 3-A does not alloW' a. bigamous marriage on thi 
loose sense, their·· number ma.y often be .. mo~ than .part of husba.nd. 'I think it should be allowed under' 
one and. it will be diffi.cult'to fix and choose the p~i· the same o.iroumstanees under which a wife would be.. 
·.cular hett. . . .., )&!lowed to have a decree for divorce ·or for separate 

Ola'UIIIl 11.-Similady ·the class of persons herein me.intenance and residenpe~ Wldet 'sections 30 '&Dd· 24 
.mentioned hardly exists except the Ascetic or Yati.a.nd of t)le Code with the addition oftwomore circu.n:ista.nce!i 
hence prO'\'ision ~ay only be made for the_ hsir of tha:t namel~, (i) perm&lle~t lnoa.paoity for begetting .ohildrim: , 
cla.ss alone by onutting. the rest. . . . and ~ii), the highly .mcompa.tible ~}lerament$ of the 

Clawe 19. -The .proVll!o to the clause Qontemplates. marned couple,. makmg a. happy conJugal life i.mpossiblif 
& legal proceeding betwoon l:!usband and Wife; in which In suclr cases, the first wife 18 often found to conseni· 
ller chastity is brought ln i.l.sue. .Such a proceeding to her· hilsband marrying a aecond wife In such 
-can hardly be imagined *0 be any other th&ll a r.uit for . cases· the interest of the minor children ~f th~· first; 

·m&intenan.ee by the wifo, the husband having refused wife.should be l!llfeguarded. · ., · 
it on the· ground ot'lher unchastity,' or a. ·suit by ·him ·OZawe 9;. eub-claws (3).-.Add " Stich notioo shall be '.:. • 
~or divorce. on the same. -ground. I· find,, howevet, . published by the ,Regilltra.i in such m&llller· as me.y be 
that there js no provhllon in the'.Oode for refusing mainte· . prescribed b.y rules made. under. &eotion 25'. 80 a.s <j;o 
~ce or f~r ge~ting a. divorce on the ground ofunchas- secure suffioient~publicity.'.' •• · · ,., ~ .' 
t1~. It ~1, therefore, bl' necessary to provide that a . O'fll.tl8e 12, 8f.lb.clall8f (3).-." A certificate of appeal so 
husband alia.ll no11 be boWld to me.lntain an Wloha.ste lodged. should 'be produced· by the app&Jia.nt before 
wife a.nd. unchastity ma.y be mentioned among the the Registral' "-theae words ·m&y be added. atthe end· 
grounds for getting a .divorce. .Clause 30 mak1111 provillion of th9 cli.Cuse. · · · · . · · \ . ·· · • · · . · 
for an extJ;e.me ca.ae of a. wl,fe being a concubine or prosti· Olauae 21.-The laSt two lines should be dropped 
tute. The Committe'! may thinktthat mere unchastity and the following addition made .at .the end ~f the 
~ould nqt be visited with the penalty of loss of ma.~te· second line •:-" · f . · · . · : .. 
n&lloe or of liability to be divorced. An ooeatriona.l " Such fees shall be deposited with' the &gistre.t 
Ia~ ma.y be con~OI)ed.· I would hence· sugge~t that 'by the applicants· along with the ll-PPlioation.'~. This • 
hab1tual nnchast1ty may be made . a ground for . · :woulsl save trouble in recovering the r.es later, • · · · 

~ • ' \ I 
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Cl~ ·:!.f,.-Add a proviso thua :-" Provided .that eo·h~irs' and that the scheme of the Parti~ion Aot, 
$his section shall not apply to bigamOW! marr~&ges apecl&lly the procedure relating to the .r~ght of a .. 
allowed· under cl811ae a,- sub-clause (a:) above." , . . co-heir to get any ~are valued • and to 'puro~e cta

11118 
2-.~ • ...,.The last three lines to be dropped and the the same at suo,h va.luatlOD, etc., should be made apphoa. 

sixth line to be amended so as J;o read as folio~ : '' F~r b_le- not only to immovable p~perty_ but to all !?fOP&;· 
the benefit N .the llife and transfer it to ~er 1f llhe lS ttes of tile ~e~ ·by makmg Suitable proviston m 
already 18 years old, otherwise on completmg her 18th ihat respect m the Act. · . 
year as the ~ may be, or if she 1,ies without complet~ In claW!tllS of Part n, clealing with stridha.n, it should 
ing that age, 1<0 her stdd~ heirs. • . . . · be made. clear til&t the right of a.-J!,W!band to· take the 

The ~ for droppmg the last three lines. lS to wife's property (stridhan) in times 'of distress and sell 
dispense wtth the demand for transfer. Such a demaqd . it during her lifetime as at present 1n force .under :Q:indn 
may· not even be mad~ at all through ignorance. The Law should be taken away. · · 
obligation to transfer should be on the tra~s.f~ irre:'· · Clause 14 of Part n deals with dev'ol~tion of stridhan 
pect;ive of any demand. " · ' • w:' th dist' ..... h Jd be -"" ding. c~ 29, 8tlb-ct4~~&e (1) (v) . ....;..A.rld •• This shall not. . . e suggest a.t no . muo~on s ou m.,..e·regar 
a 1 where the bigamoW! marri&ae had been permissible clliferen~ t;ypes o_f strJdhan but there should· be. only 

PP Y Ia 
3 

b Ia .6 (~) " "' . · · one rul8 of inher1tance and that the husband, sons and 
under c nse su •C u- w • • . _,_ h h ld ll d II t th Clall84 3o . ..:..rn the second line before the word woug tors s ou . a suocee : equa y o e e.state. 
" after •• put " either before or " 110 that the provision,, of a female as smultaneoua hms and that the heua of 
should have a :retrospective effect. Because the circum· predeceased .son or daughter should get the . share 
stances stated therein might as well apply to I!JarriagllS which the predec~a.~e~ son or daughter would. hay-e got 
celebrated ·before the Code and the ·practice may as if he or she ~ -~vmg, ~u?h share to be distrtbuted 
well get the benefit of the provision. . amongst the said hell's as if 1t were the prop~rty of the 

In suJI..claW!eS (a), (c) and (e) of this clause the period pr~eceased ~on or daughter and was devolvmg ,on !he 
o£7 years should be reduced to 3· or at ·the most '5 ; heirl 8S....,Oll mtestacy. • . 1 
becaose7 is too long. · · Par! Ill-A, /lflb·parl II deall wi!f~ maif~Una71U.-

PABT'VI-AnoPTION. · ·In cla.use 3, the expression "maintenance "· has been 
· Clavse 6, 8'11b.clliu.se (3).-.A.dd "Uliless the "'Widow 'so defined as •follows :-. . 
authorized dies withont making a.n adoption or fails · · The- e%pression " ma.in~nance " includes provision. 
to make an adoption within 3 to 5 years from the date for food, clothing and residence. " , · ' 
of her llnsband's death without any justifiable cause, · We recommend that it should run as follows':-
then tlje senior one among the remaining widows may{ 
make &ll.adoption·to the deceased husband.· .. ,' ·"Provision for food, clothing, residence and edu-

It treeDlS to. -me· that the husband !l&d evidently a cation.'' . 
desire that a son should be adopted to him by his. autho- Clause 5·dea1s with persons entitled to maintenance. · 
riaed widow •. •In C!'Se his de~~ire is not carried out by We re'Commend that the widow, and the widow of a, . 

. that widow it would not be fa.ir to infer that. he predeceased ·son, predeceased son's son or p1edeceas~'d 
· a.bsolntely prohibited the other widows fr!>m adopting. son's son's son should not. have any right .of maintenance 

Henc;e. I thought . it proper • to- suggest the. addition as dependants out of the estate of the deceased in case of 
· stated a.bove. I~ is aualogoW! to cla.llll6 8, aub-cla.Wie (d). intestate succe~~sion as thi!Y would be getting definite 

· CJlclu&t 8, .mb-clame {d).--The wo:rds "within a rea~~on· sha.rea a.nd are entitled to treat such: shares as absolute 
able time l'ahoUld be replaced by the words." witb).n3to owners under the Code. To provide otherwiSe as in thct 
5 years" to. a. void indeftni~eneaa giving rise to disputes, draft, giving such. persons a. right to maintenance, whicll 
etc. . J ••• would have to be determined by courts irrespective 

CJlclu&t 12.--.ddd a. sub-cla.ose a.fteraub.clause ( 4) thW! ..._ of the fact that they are .to be allotted a definite share. ' 
.• ".81/h-ckruse (.5).-A remarried widow does not lose would not only lead to unnecessary litigation but be 

her right to give her'former husband's son in adoption unfait to the other helm. · ._ 
unless e:rpressl;l" prohibited by him (vide conflicting We also recommend that. regarding provhiion:-"for 
aecisions at Mulla.ge, page 539, paragraph 476 {2). The maintenance oi. a eon, son of a predeceased eon, or 
ma.tter should be made indispntable by · removing the who is a. minor, the age should ·be increased to 2~ years 
doubt. 1''· " . • · ·•. • instel)!d of the age of minority and words ':who is under 

O"laTue· 11.-It would follow from this that sub-clause the age of 21 1.ears " should be substituted B.ocordlngly 
(a~ of this cla.use should be deleted. ' fo~ the wo:t:ds' .who is a minor/' we strongly recommend 
' Cla11811 13.-:.The restrictions 3, 4 &:t,ld 5 should not Po tha.t the provision for a. maintenance given to a concubine 
made al!plieable where the person making . ~he under clause 5 as a dependant should be deleted totally
adoptio~ lS above 50 y~s old .!"'ld w~ts to adopt ~th. Rega.rding cla.use 9 of sub-part n of Part trr,(a) we 
tb.e obJect of perpetuatmg his fa.~il;y .. a';ld. .secunng suggest csrta.in alterations in view of the diftioulty ~iiich 
~me one ~~0 won_ld take care of himSelf ~d Jll&li.~e hltll been found in practice due to a.mendment in 'section 39 
·his alfa.jra. 'of the Traru!fer of Property Act in the year 1930. As at 

·32 •. TI!e Bombay lneorporat;d Law Society. present eonstrued aectiot~ 39 of the Transfer of Property 
. ' The Committee of the Bombay Incorporated ·Law Act leo.ds to a dlfficl!lty in selling the property' in view 

.. Society has. go~ througp. and considered the draft of the fact that notice of a per1J9n entitled to maintenance
Hindu Code and beg to report as under. . . fro1!l the ':'ndor of the property ,precludes the buyer 

We l'eCOmmend that the draft Hindu Code· with the from purclia.sing the, property as he is not a transferee 
following amendments Ql' alterations or additions be without notice of such. right and in this connection, we 
accepted. . • would recommend that the language of the old section 39, 

Part J1 tktJl8 with inneritance.--cla.use 5 (1) deals of th~ Transfer of Property Act should be restored whereby 
with, tbe "simultaneous' heirs." . We suggest that the transfer would be had only if it was made with the vieW 
~ of providing for a pre-deceased son's son and to to defeat the right of ma.intenance, etc., and not otherwise. 
predete&Sed son's son's son, it should be provided t.hat' Part IV deal8 witli f~Um'iage and divo'ree.-In cla.use 3,· 
the heirs of predeceased SOil and predeceased' son's regarding requisites of, a sacramental ma.rrla.ge we desire· . 
eon s~~!et the llhare which the .predeceased eon and , ·that it should be provided 'that instead of th~ provision 
prede son's. son would have got if they .were undeJ.' the dra.ft, namely, "if the bride has not completed 
Jiving, wuch share to be distributed amongllt the said her 16 y.,rs, ihe consent or her guardian in marria.ge must 

. heirs as if it were the property of the ·predeceued son have been o'!Jta.ined for marriage " should be substituted 
and .predeooa.sed' son's son and wu devolving on the by providing tl!at the bride must have 'completed her·l6 
heir• as on J;he inteati/.· •. . • •. ' yea.rsand the bridegroom must have completed hisl8 years. 

By clause 12 of Part , Partition A.ct; 189t, has been · We de11ire this to be specially put as experience ha.s sh011'1l 
·made,' applicable . in : respect of immo'Vable property · that the Child Marriage Restra.int ~ct which only res· 
devolving upon a woman. who before or after such train$ or penalize~~ but does not invalidate ma.rr~ if 
devolution has passed by marriage into a family other marriages are performed which a.re hibited b the ' 

:than ·that of the intestate. We agre_e to the principle Act, has rema.ined pra.ctica.lly a dead ~r and th o!llY 
. ot the said cla.nllfl but recomDU~nd that .the same should ..solution therefore is to ma.ke marriage~~ under a ert;aill 

e Jll&de a.pplicablt to all cases in which there, are women age inva.Iid. , · , 
. . I 

' ;, ' 'lrl 
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Clause 30 o£ Chapter ID d~ ;with decrees f~r clissoht· , and the legis!~~- The present Hindu Code ia the euJmi.. 

tion of marriages and we desire that three llllPOl'tant nating point by which in cue it become)! a l~w our Hiodu 
~lsionil which ba.ve btlen. omitted as grounds, for dis- eociety will definitely die a. juristic dea.tb. ' · 

f rorution should be provided, namely, ~stly, "the husba.n~ Oth!lr causes ate ~!ready working for the disi~tegration. 
has since the Celebration oftbe.marnage treated the peti· of.our Hindu eociety. The impact of ideM from oth~ 
tion~ with cruelty"; secondly, "has renounced the European countries is 'nnleashing amongst us ideas which 
world'.' ; and thirdly, "ia ~eard of for a P~?d ~seven time alone willoay· whether they were good. The growth . 
years ".-we would also omit the present pro~IIIIOn m sub· of communications and mutual conta.et with the outside 
clause (/)and instead ~llrovide as .follows:- world ia bringing about 8. change in our individual psycho· 
· "and has been guilty of adultery, which ianot condon. logy .. The tuaale·ia going on among ourselves as to which 
lid or conni~ed at". · . · . · idea. ia the better one for ourimmedia.te. existence. How. 

In sub-clauSe (c) of the said clause 30 regarding deaer- ever, we will leave all such considerations for the present, 
. , tion for seven yeare, we wo~?..._ substitute.~ iil,e same; and teatrict oureelVE:S to th!l examination of the provisions 

the· words " seven yea.l'll " by mree years. , and sugges~ons of the proposed Hindu Code. 
· We suggest that due_ proviSion should be·~ade fo.r aJi. At the outset; i~ ia to be .noted 'that th~ l[indu Code 
many which alimony Ill to cease on remarnage on the pi:oposea to aboliah the Hindu joint fa.nilly which is known 
linl!B ~the Indian Divorce Act. · ' · · · •as.the coparcenary. Coparcenary ia the bacltbone of the 

Pari f: deal& with mi'IIIPrily enid gvardianakip.-Clause 4 Hindu system of soeial life. It, ia described by J. ~
threof 8s it stand!! takes away the rightat present, namely, Mayne in his Hiodu Law as a "Republic"· (page 224, 
the inherent jurisdiction of the High Courts to appoint 4th edit,on, 1888). The Hindu jo~t family ia one of those 
guardlaris of the undivided interests of minors.. See 32 wonderful institutions 'of the world wherepy the family 
Bombay iri re. ManUal and subsequent cases. W.e sugga life of every member is ana _baa been regulated. ,The 
an addition tO the followhlg eft'ect :..,.. , modem trend of I!OOia1 aspirations in so far as individual 

'". Prov:\ded nevertheless the~ right of the chartered position in sqciety and his relation to the property under 
High· Courts to the exercise of their inherent jurisdiction ·his control ia eonoemed, ia based upon' principles 'of 
regarding apP9futment, of guardian of the undivided colleotivillm. Nothing for the individual, b!lt everything 
lnterestofthemfnors ashithert.ofore shall not be aft'ooted." to 'the individual and to the ~ociety of which the individual 

· Pa,. VI tWJl8. with adoption.-We reconimend that re- i& only a part. . What does Hindu' joint fsmil.y givt: us f 
garding the rights of giving in adoption, clause 12 giving Taking by birth and divesting by death ia the highest 
the primary right to the father and mother, thereafter, ideal of'a society of whioh every Hindu must be proud · 
should be sulistituted by providing' that the right of to belong. ll;very male member in'the joint f&mily group· 
giving in adoption will be. rights of father and mother , ia equal o~er and immediate!:!" after the death of such 
exercisable , jointly during the lifetime of tlJ,e father member his interest ceases ~s if ~e were not 'b?rn at aD, 
and the mother and thereafter by the survivor of them. and passes by right by surv~voiship to ~ere. · The head 
, Lastly, reg~rding. the procedure of registration of ~op- t1I the family is not ~ ~e but eomething more than a 
tion, namely, of proceeding through the court as pronded trustee., ~ aut~ority 18 very very wide.. ~y m~ber 
in Chapter II o~the said Part VI, we recommend th~t ins· of the Jomt ·family gro'!p can break the ]omt fiunilylif 
tead of making an application to the District Court, the oilly he exp~ hia wish~ sepa.ra~. Even. separated 

. present procedure of adoption being registered before the . b~thers 9&11 reunite and agam form a JOint family. 
Registrar ofDocuments should be adopted and the Regia· If one were toaskwhyia·ittht.tweshould ia.y eo·mnch 
trar of Documents should be made a Registrar of Adoption stress upon the ll,ontinuanoe of the joint family, ~ t":lp}y 
with whom the dooument could be registered and the will be that beCause it ia a · backbone of the Hindu soeiety' 
parti~ must not be forced to go to the court :unless there and it ia because of this joint fllmily that Hindu soeiety 
Ill a dispute. , has suata.ined throughout. The advantages which the joint 

, 88. 1\lr, R.N. Pusalkar, B.A., LL.B., Pleader; and Professor Hindu family has pen to the members- of the family. 
of Law, Kolhapur, are more than the disadv~tages which the present school 

..,.;__ • of thought seems to imagme. The' present century has 
The epons?rs of the draft .nw.d~ Code have re~1v~ -witnessed the growth of socialistic and eommunistio 

~any ben~!oto7 ll!.essages from m~po~t lummanes \ soeieQes. The moat ideal form of: the socialiatio society 
m the polit1oal, soc1al and legal . world. A successful is considered as bile wherein no individUal possesses any 
la~er c~ ~:xpre~ h~elf b~dly.m favour of Urdu. as personal wmoori.ywhileall the wealth in the State belongs 

, aga~nRt llind1. l11s soc1al JX'Sition 18 ~ere~ support ~un, to the,or:~ society with the Government 'lot its head 
but. the. very faot ~at a man dev~ himself en~ly and that each ia to·take as much according to his indfvi. 
to O!le ·:u;nportant .line should. try to ~.fluenes lm~¥1y dual need and individual merit. Judging from this 
~!'~tal questions ovtn; '!'~1oh ~een difference of opm!OD standard, lt may be asked -whether ,one .does not see all , 
eXIsta~ 111 bound to be cnti0111ed. In ~e same way ~ur. these social Ideas actually existing in the formation of 
~edietor&-whoever they may be • Without exceptiOJJ our joint family. Taking by birth and divesting by dea.th 
w1!~ th?y hasten to bless a ~eme With due ~efe~ce to - ia the highest form of acquisition and the hiahllst aot of 
~hell' he1ghbs, are bound to say they havl) preJudiced the divesting oneself of hia interest in the lWea.lth Of the family. 
188j£'. - . , ·' · . . · . . ' . Th~ s8ciety was organized on family basis. F&mily Willi 

one '!Vere to ask a question whether o!lr ClXJllting Rindn ~e unit in the ~ociety. There was no individual ownership 
Law· roqmres a chan~ 9:1:' p.ot, any one will say :rest' 'The in any member born in a joint Hin!lu family. · 
eonsent so erp~ ts not to be -construed m such a · 
way as to supplant a fantastic law undei the name Another crltioiam levelled againat' the. Hindu joint 
and guise of a. Hindu Code. It ia respectfully I!'Pggested 'family is from another view· point. . TJle antagonist of 
~t the. framers .of the Code have proposed a flleasure the Hindu joint fatn!IY ~gues~hat the Hindu joint fam.il! • 
whi.ch fa.ila, to satisfy the average atandal;d C)fthe avtlr8j!e has not made suJiiotent and liberal and adequate prov:t-, · 
b&lllc prinmples of the Hindu Law. · ~ · sionforthefemales. Whenthemalememberainthefanrlly 
· The iconoclast of hisliory e%ists at different· period& themselvea had theh- interest llb limited in the joint famil~ 
'Ullder different gwses. Our present day iconoclast-the ',that they could enjoy the property along with .others so 
legjslator-is one of many. . Our Hindu Law bas since- if ~he females· were treated with equal disadvantaget, 
181i0 suft'ered J?ieceme&I at the banda of this io,onoclast-: · . no one ~ compl&in. · l)e growth of 'individualistic 
the legislator. Originally when the E~t India Compeny life.sinde the advent of the British rule ia weaning away 
oonquered territory and assumed governan~ hO!e, they a larger section of the members of the Hindu aooiet)' 
showed great .concern for th.~. right interpretation of the towards breaking. up of the joint family and living a 
.Hindu Law. But things began to change witb the aasump- separate life. The Hindu joint family has never inted'enJd 
tion of the Government of India by the Queen Empte88. with the right of an aduit male member to cilaim separa. 
Even when the J!roolamatlon of l81i8 gave ass:urance Qf tion as against the other members ofhia family. ·How. 
non-interference fn religious . and social matters, things ever, the legal incidence of the· joint family deserves to 
have, been .allowed to develop in a way whioh negative& be mainflairled; ·on experience one -will find that the 
th~ ·assurances ¥iven. '.under' ,the. proclamation and .life in the ;vi.llage ia mot'~! suited to th~ joint Hindtt family 
llindu aooiety m part1c• 111 · suft'ering direot and . than ·a separate and an mde_pendenllif~. The advantage
indlreqt humiliations at the hands of ,the sooial reformer which the joint Hindu family fllijoys in l'UI'8J. areas are 
, • r.:..7 ,. " · 

'· 
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• hers We will now ·.examine in brief. the salient /ointa of 
: Tha- 15• that compact body of the mem ed Hindu Code an Muh 

obVIOUS;, __ , ~v h all~ enjoy the property in oommbn oompa.rison between the propos ~~~- , · 
of the IIIJJWY w 0 lifi Tha~ advan•·•""'a madan Law. . · b li a•more easy 6 • ~ ""'&- • rd' toMb d ~ tb:re ~ ~ble if officially this joint fe.mily were Aooording~c!'l';;:poeed Hindu Aooo 'liiJLaw. u a.mDII\ nn 

. noed roposed by the dra.ft Hindu -code. en the I ) Sh . d . 
• ad~'lh f ~ Hindu hi>Useholder the property. of ~e I. Compact series, heirs • • • (1 ares. re81 uan~, 

ea. ~ eOessari!Y be partitioned in shares, wh1ch will . Other descendant.\! of th_!l , etc., according to Sunrus. 
f:f~ w~ening the strength of the family and occa· deceased. f h (2) Parents a.nd children, 

81
•
0

_ ·"y unn--.rv family disputes.. . Other descendant.\! o t e rdin 
mw ~~ father. eto., acco · g to. 
The well-known verse of Yajnawalkya. wherein .the Other de>cendanU! of ghias. 

blind, the deaf the mute and the disabled are proVI~ed · father, mother · and 
& shelter under 'the oommon roof of the join~ ~du fe.mily others. · . lin 

eed not be refleated. The modern. asplr&tiOlll! of the n Members of the first n. The nearer m e CX• 
~hly developed socia.l life is to proVIde sanatonum and ' class will exclude. the' eludes the more remote. 
houses for allsuoh members in a society who .suffer from· \.heirs of other class. 

h disabilities either of nature m: of acc1dent. Our ru. Wife, san and da.ughter III. Wife, parents, son and 
~du society has made su~ provisi~n . in. our family take necessary share. daughter take share. 
life and from time immemona.l such disqualifi.ed persons IV. Wife, one or more ~han IV. Wife.! when. child, 
haw received their due attention from the family and the one, one share, son one . when no child !,daught~r 
State to take care of them. From this view :(lO~t a)-so share, and daughter half 1/3, when no son :I.J3. 
the joint Hindu fe.mily will be found to be an mdi~tion the share of the son. . Son-Residuary. 
which is very great and Ul!eful as well. ' From the foregoing, it will be clear bow the proposed 

The whole of the propoSed Hindu Code, so far as the part Hindu Code draws its inspiration from the order of succes
rel&ting to succession is concerned, seems to ~ave re.oe~ved sion under the Muhammadan La.w. There is absolutely 
its inspira.tion from the Muhammadan law. The st).Cces· no justification why the present order of succession, u 
sion asproposedisclearly of the type which is found under already e:xista, be chn:nged with .the growth of public 

' the :Mnha,mmadan law. Under _the 111~~ law opinion and .as necess1tated by cucumsta.nces the Law, 
there are, according to the Sunru system .of inh~ta.nce, CoutU! have interpreted the existing Hindu Law, the 
the sharers the residuanes and the distant .kindred.. basis of Hindu Law is Shriti, ~mriti and Sada.char (approved 
According tl, the Sbia law, the. order is somewhat different. conduct). This idea is clearly .,abandoned by tho sponsors 
which is (1) parent.\!, children and other lineal descendants, of the Hiridu Code. . . l 
(2) glildld parents how high so ever and brothers and In addition to the similarity which the proposed Hindu,, 
sisters aod their decendants and (3) paternal and matema.l Code bears to succession Iinder the Muhammadan La.w, 
uncle and sous of the deceased and of his parents a.tfd the Code draws upon the provisions of the Indian Succes· 
grand ~ts how high so ever and their descendant.\! how sion Act. Barring certain exceptions, the Indian Succes
low so ever. So looking to the section 5 of the 'ptop~ sion Act is not made applicable to Hindus; Ja.ins, Buddhists 
Hindu Code we find that class 1 is described as heus and Sikhs. But the recommendations sugtested in the 
in the compact series who are the widow, the.s011, daughter ·Hindu Code, if.passed into a law, will necessitate'an immedi
aod son of the predecea.sedson and son of the predeceased ate amendment in the Indian Succession Act, which also 
son's son and the ·~ughter's son, the pa~ents and brother . will mean official ditia.ppearance of the Hindu Law. 
and daughter's son. What difference lS there between The stridhan is ano'ther subject which the Hindu Code 
the Muhammadan order of succession &nd the ordet of wants to e~ge. Under the provisions of the ·Hindu 
succession u proposed for the Hindus ¥. If one were to Women's Rights to Property Act (XVW of 1937) succession 
say in a lighter v$Jin that this is introducing tne Pallist~n to the husband's share in a joint Hindu family is 
in our Hindu institutions, we think the criticism will regulated and the right of the _widow to effect partition . 
not be without its due significance. Same is the case as against the other members of the husband's joint 
in respect of the other class of heirs as proposed In the Bill. fe.mily is reoogniied. The stridhan which has been recog
There are descendants of the deceased, the descendants nized- so far by law and usage ltas not been materially 
of the father, father's mother, father's father and ~ interfered with .. In the proposed Hindu Code stridhan is 
descendants, father's father's mother, father's fathers defined as property of woman, however acquired, Whether 
father and his descendants and mother's mother, mother:s by inheritance, or devise or at partition, in lieu of mainten· 
father and his descendants. In passing, reference ~ ance or arrears or maintenance and so on. This proposal· 
.made to" the propinquity o~ ~he _heir. in the light of reli· .is directly opposed to t?~ principles of the'Hindu Law 
gious benefit which such lie1r will gwe ~ ~he de~ ' as derived from the original sourcoo. No .one will feel 
But our questi011 will be : Where does religion come m so inclined to be uncharitable to our mothers and sisters and 
fa.r as the present Bill and. its p~oposals ~re ooncerned .t daughters~ when thetr. individual estate. is proposed to be 
The suceessu>n as proposed IS entuely devmd of any reli- enlarged under the Hindu Code. So long the form of the 
gious or spiritual consideration. It is menti?ned in clause fa-mily is to remain as it is, i.e., following the father'sdesCP.nt, · 
5, class 1, th&t the. comp~ heirs are ~he .wife. and ot~e~. ,it is not inoousistent that properties inherited from J]ll!les 
While, a.cootding to the Hindu I,a.w which 18 bemg ~~ related by marriage be not interfered with as stridhan. 
tered for the last. century ~r mole and even before that. ~1me Act XVlli of 1937 is a. very aa.lutary provision so far as 
the compact senes of heirS to a j!eparate deceased ;mndu the estate of a woman after the death of her husband is 
is wife, daughter, parents, b~oth. ers and o~hers m the concerned. Is it to be inferred that by the proposed 
event of the d~ not lea.vmg any male lineal descen- change the position of woman under Hindu Law will 
da.nt such as BOD, ~n's son and son's .. son'~ son .. The be improved. More than seven-eighths of the popula: 
idea un?erlying t~ mode ~f ~cce&<no~ IS obVI~usly tion of. India liv(ll! in villages where ignorance is still 
in the light of spmtua.l prop~qmty wh1c~ these linaa.l ruling high. To add to this the proselytiza.tion of the 
descenda.nts oonfe'rred as against oth~ he!fS. So fr<11_11 Muslim fa.ith and the Christian faith is getting keener. 
this ~ point, the orde~ o~ sucCe881on as P:Qp~sed. IS· The p~litical, horizon is full of foreboding dark clouds of 
goesly ~ il.nd. ~ita.t1ve. of another ·.mst1t~tion civil and internecine conflict tJetween Hindu and Muslim 
whose .avowed a.un of life IS orgapized on an ent~r~ly dift'_er- 'ectious of the people. The wave of communism is show· 
ent basis .. The Kl;n'~ and the w~rks of au~onty which , i,ng more velocity iu itsa.pproaoh to our'every-day life and 
the Muha.llllll!lodan rqrists r~ect With unqu~1oned a,utho- is becoming more and more manifest among the youth of 
rity is the source of thetr law .. Tha~ soc~ety has got the country. Bonds of religion are seen being tightened 
to be congratu.l.ated ;wh~n they will,_ ~th .all . the fo;ce among one section of the people while another section is 
at their oollll_ll8.nd, insist upon theu inst1tuttous bemg actually flying away from the Jiame and allowing the 
maintained Without any c~a~e even t~at of ~ ~ord opponent to encroach and annihilate the very s6cial 
or a sylla.ble; when we are t~ of a f!OClety wh1ch IS as existence of such class. Is it not a cause of grave fear al)d 
a.n~-ient as the vedas and ;whtch has 81li'VIV~ ·the ages and also an ·act of highest indiscretion on the part of· our 
different calamities, 0116 IS to ~e more cnt1ca~ and even legislators, be they most highly placed in society,' or . 
nncompromisihg when the legtslator even; With all. ~he be they imbued with 11- frenzy of highest refonn, or be 
best of hill. motiv-;a. were to suggest the virtual aboht10n they any high personA, that they should shut thejr eyes 
oC our a.IICient heritae'P. to so manv tla.nyers aod da.nge!ous situatio~~;B and 'try to 
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onsor a measure which kUls the very goose of her knoWn with what justification and on what grom1ds 
~eoies even if she may believe her egg to be golden. the committee thinks it proper p.nd expedient to increase 
So the whole subject of stridhan will have to be discarded the share. It is, therefore, submitted that the share of 
as it will not improve the· position of o~. women. the daughter should be one-fourth. · 
. Under maint~nance head some provtmons are suggested. 5. Coming to provisions in respect of stridhan it would 
Our contention is that because of the ~xi~ence 0~ ~he appear that the committee ha;ve fni.med the enumerative 
co-parcenary many· mell!bers of the family ~~;re ma~- definition on the lines of the Mitakshara definition of 
tained as a matter of .course. Very few ~ceamons &rl.8& stridhan. It is not clear why the committee found it 
where parents, unmarned da:ngh~rs and Widows of. sonll necessary to do eo. Under the provisions of the Code, full 
and the like ones are not mamtamed. If t~e law will be ownership has been conferred on womRn and so it is suffi. 
stiff, then every ~ne agrees ~0 be ruled by lt. We a.llow \ cient to say that there is no distinction between womsn's 

' corporate bodies like compames to rule us even ~hough one. ownership and man's OWnership and their rights ~espect 
may 'dislike· the rules. Why then \~e,IaW·gtv:er should of all kinds of property are the same. It is aimed at in • 
not take his firm stand on the rot k of J.o~t family'· Why the Code that there should be no distinction due to sex. 
should he disrupt it ! .The present posJtlon of law 18 not It is also objettionabte that the committee should have 

1 at all v.ery bad. · . . . . . found it necessary to devise one set of heirs for man's 
. Mter maintenance come proV181ons rel~t!Dg ~ m~l'l'l8ge , inheritance and another for the inheritance of woman. 
and divorce ; and lastly come the prOV?J!lOns rel~ting to The committee is msking a further distinction between 
adoption~ The proposals are worth bemg ~xamm~ by pro~rty inherited by womsn from her husband and that 

. themselves and .they may be a. separa;te subJect of mde· inherited by her or ~ceived by her in· other ,ways and 
pendent legislatl~n. . • . the committee is. prescribing two different sets of heirs for 

To state in bnef the proposed Hmdu Code 18 defimtely those two different kinds of stridhan. This is cumbrous and 
a bad legislatio~ in so far as it tries to a.D'II;ihilate the Hindu unjustifiable as there would be two sets of heirs to the. 
society and Hindu culture. The Muslim Person~ Law property of one deceased womsn. When woman becomes 
Validating Act (XXVI ofl9~7) known as the Sbanat Act msn's eqU&I there ceases to be any necessity for any· · 

. will and shoul~ serve as a gu1de and an eye-opener to our distinction as regards heirs, In fairness, there should be 
benevolent .legislators. Th~ Muhammpdan ta.:w w~ ~d- in fact prescribed only one set of ~eire in the case of both 
ministered m ac~ordance With- the rulC!! of e~u1ty, JU~lce man as weij as womsn. 
and good conso1ence ... They found tp18 tno of eqmty, 5-A. With respect to the provisions of section 18 it is 
justice and good consc1enc~ Ill! l!el?ngtng to !".cult of the common gro1md that Hindu husbands even if aware of 
foreiguer who had n;a.l~Y no mmght mto t~e sprnt of Islam, the unchastity of their wives seldom have recourse to a. 
They, therefore, agttated an? got s spec1al law p~ed ~y criminal prosecution for adultery. The proviso need not 
which almost a.ll matters rel~tmg to Mu~am!Dadans m India be there as it appears not compatible with the actual 
will be dealt with a~d dec~ded ac~rding. to t~e rules of state of Hindu Society, It is true that there have been 
thE! ShaJ;iat. And this Shanat A~t 18 ~art!Dg pomt for. t~e proceedings in which wanton defences on the ground 
Muhammadans to ~trengthen ~belt .soc1allife and ~dmm1~· of uncb8.stity to the 'fidow's clainl to property have been 
tra.tion through law Courts stnctly m accordance Wltb tJ!e1r made to . defeat her but instances in which such claims 
books, while this proposed Hindu Code is going to work have· succeeded have been few and far between. Courts 
?ut a pro~ess ~ antithesi~, wpicb: will eventua.lly result in ' have been vigilant as to the poor.widow's rights ~nd nothing 
1ts extermmat1on and e~mct1on. . short of very"cogent and strong proof has satisfied.· them 

This must be,avoided,18 om; open challenge. in.order to arrive at a finding of unchastity. This clause 
appears to be, therefore, unnecessary .. 

84. Mr. K. B. Gajendragadkar, B.A., (Hone.), LL.B., 6. Clause 21 disqU&lifies the children hom to a Hindu 
· Pleader, Sata.ra City., · "ho has ceased to be one, by conversion to another religion 

• I feel proud to see th&t most of my recommendations from inheriting the property of any of their Hindu re~
on the two :Bills of Intestate Succession and 1\furriage tions. It is praiseworthy in so far as it goes. :But the Act 
are-accepted by the Committee and are embodied in the must disqualify the Hindu himself who has .ceased to be 
present Uraft Hindu Code. I now venture 'to 9ffer my a Hindu by conversion to' another religion from inheriting 
suggestions on the Code. . . the ;property of li.ny of his Hindu relatives. Specific 

1. 'Ihe Code is divided into six parts and each part provtsion must be made to that effect in this Code' itself 
is again subdivided. '!here does not seem to be a uni- and section 2 of the Caste Disabilities Removal Act, 1850, 
form arrangement. For instance only in Part, IV sub- l\hicb provides that· no· person sha.ll be deprived of his 
parts are styled chapters, "hile sub-rarts of othe:e parts rights of inheritance . by !'Cason of his renouncing his 
are not serarately Ehown, It is ~umbly submitted that . religion must be repealed. This conce!~Sion has worked 
there should be a uniform systematic arrangement. considerable havoc on Hindu society_ for a very long time 

~. In clause 2 (1) .(c) of :Part n the word son is defined and has put a premium on CQnversion. The repeal of this 
and it is stated that it does not include dasiputra. 'Ihil privilege is long overdue and will certainly, put a check on 
seems unjust, It cannot be said with reason .that dasi- the process Qf conversion. · · , 
putrss are to blame in any way. · It. is really theit f~tthers 7 · In :Part m dealing with testamentary succession 
and mothers l\ho sin, if at all. It seems unjust that the it is vaguely stated. that Hindus shall be governed by 
children 'llho are brought into the world without any such provisions of the Indian Succession Act, 1925, and 
fault of theirs and without volition on their· part should be other enactments as may, for the tinle being, be appli· 
peoolised ; besides by this liefinition in the case of Shudras cable to them. The definite proyisions of the Indian 
also the dasiputra would not get a ehare. The committee, Succession Aot and . the other enactments contemplated 
thel'tlfore, ~hould provide that as in the case of Shudras must be· 'clearly specified. It is fnrther submitted that 
a dasiputra Ehould take a 'share ip. the case of }llgher cia!!,(~· some sort of restrictions must also be put on testamenta-ry 
also, . . powers of the person as is done under the Muhammadan. 

3. Clause· 2 (3) (a) provide~ that a Hindu domicile will Law. Otherwise the man will sometimes will away his 
be determined in· accordance with the rules. contained in entire property, both ancestral and self-acquired, and then 
sections 6 to 18 of the Indian Succession Act of 1925. It his heirs would not get anything as,they are entitled to 
is no doubt thle that the provisions to be found in these a share only when a msn dies intestate. 
sections are' well though~ out and well framed. These • 8. Sub-part ,n of P~rt m (a) deals with msinteuance 
provisions.will have to be aotU&lly incorporated in the Act and Part V deals with minority and guardianship. The 
with the suitable adaptation t.o tl!e circumstances of the provisions embodied therein are ·all not controvl'~iai, 
Hindu society, if necessary. ' · salutary and embody almost the e:rlsting laws, It is 
. 4, 'the most important change msde in the list of confidently hoped that no objection can be taken to any 
heirs is that the .daughter, is made' a simultaneous .heir of the provisions of the!!e parts. A slight suggestion is 

, along with the son. and the widow. 'Ihis appears to be however offered to see' whether when the msintelll\noois 
· quite in consonance with the natural affection and -reason allowed to illegitimate daughter some provision can be 

,~>, and c4n be supported on the grounds of equity and justice, made for her marriage expenses also. · 
also. But the question is "·hether the oommi.ttee is 9. Part IV deals with msrriage and divorce. It is not 
right when it proceeds to allot a share equal to' one half known how t.he committee say that the criticism that 
of a· son's Ehare to .a,· daughter. Vijnaneshwar himself sub-clauses (b) and (c) of clause 4 are not consistent With 
allots a one-fourth share to a daughter and it is not quite sub-clauses (a) and (b) of clause 1 and th~t the two sets of 

. I-'7A 

' 
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Th the following two addit.iona.l grounds should be insorte(l in 
cl dt'Stroy each other ma.y not bo entirely just. I e clause 31 :- .... d 
~~~ · pe-"ectly just and proJl"r. Basidos sub-e ause It') Renunot'•tion of the world by the hus""n · ont~r•sm IS 't' 'nto oonfliot with claWJe 17 of w h '··-d .. __ 

(b) of clause 4- comes 1 da. ts f . (ii) Cruelty on the part of the us.,. .... • cmUWJgoring 
Part VI This clause provides that the doscen n ~ a the lifo of the wifE~. . . 

lid ~ia.g , utside th6 caste shall ~e· troate . u.s 18 Part VI deals with adoption. It 18 well drafted 
~da.nts of a valid marriage; thereby indirootly vu.lido.· and 'most competently doo.lt .with. B;y: this ~na.otmen.t 
· the inter-ca.sto marriages. There ill, therefore, no d t b Hindu Widow II 

ting 'ty .rt ._ h k-p the original clauses 4 to 7 m place the litigation regarding a op !ODS Y 8 WI 
ne-ooss~ "" ··~ "" ~ h tld h n vanish In view of the divergent and· contra. 
of the n~w cla';lses 3 to 5. The new ol~uses s ot . • :io~ rulings. of the Privy Council and the HiJ1h. Court.a 
therefore, bo retain~. . . . such kind of le~tislation on the subject of adopt•?n wns 

10. In s·•b-clause (d) of·clause 3, lt 18 stated that the really long overdue. . • 
paorti~nRt not bo Sapinda.s of each oth?r uulesstheo'I!It:i 19• Clause 15lays down that the widow:s powex: to adopt 
or usage governing each of the~ pe~1ts the sa.oramen terminates when .any son of a htlsband dies leavmst a son 
marriage between the two. This sa.vmg o!ause m?St ~ or a widow, and once terminated the power. would never 
'aeleted. CuRtom or usage, however , ancient, "'hioh IS revive. This would perhaps cause hardship. Suppo!!e a 
positively against the enactments n:mst not now be reOOfi!· man dies lCl&ving a widow a son and a son's wife. A son 
nised. No cuiltom :which vio!ates any of the rules of Wa and his wife die in the iuetune of the wid~w, t~en by 
Code should be ooDSidered valid. this provision she oo.nnot adopt. If the sons wtfe hi¥1 

11. Clause 3 (a) strictly prohibits all polygamous been Jiving she would be competent to ?t~nt~ue the line. 
!DArri~ This . appears Tather h11orsh. Some e::tcep· It must be said th"jrefore, that the Widows power ter
tions must be allowe_d. . Pblygamy. should only bo a.llo"!ed miDa.tes 80 long 'as there is ~on ~r hi.~ wife living. Some 
if the wife is hopelessly barren or mcapable of performmg such p'rovision must be made m thiS clause; 
marital duties or on such other strong grounds. . · 20. It is not known why exception should be made 

12. Clause 6 prescn'bes t~t sacra:m~ntal ~mages in the case of adoption in the Sllo'!ll~ gotra. .No grounds 
!DAY also bo registered. This. reform IS m the mtorests are at all given in the Code for thiB e:rceptton. Really 
of both !DAle and female, Whenever an. event ereates there should be no exception and a boy wh'se Upa.ll$y&n 
&ny rlj!:ht or obligation it is always destrable to have has been performed should hot be adopted atall 
ant authentic record of such a.n event.~ :No. event is so 21. It ill a. IDAtt.er for serious consideration also whether 
important a.s a. !DArriage so fa.~ as legal nghts. status the adoption of a.n ?rphm · should !>a al!owed. Some· 
or obligation are concerned. It lS an anomaly that there times a man would like to ha.ve an mtelligent orphan as 
is usually no record of a. Hindu IDArri&ge. It ill not eusto- his son. So ·the institution should be brought into 
IDAry among Hindus to have any documentary evi~nce existeD roe. . · 
of !DArriages end if any question about ~he fact of !M~ge 22. In clause 19, rules regardinJ:l divesting of estate' by 
ari.sea it often depends upon oral eVIdence availabt.e at adoption are given. An a.dopteil son takes the place 
the time. The regilltra.tion of marriages, though optional of a. natural born son. No distinction ill made between the 
at prestnt, is a reform in the right direction. . two. In fact, clause (2) (a) of Part n says that '• son" 

13. Clauses 7 to 22 of ,!his clia.pter dea.l with civil includes a. Dattak.a son; There ill-no ne0088ity of giving 
!DArria.!!e and substantially reproduce the existing pro- rules of diveRting of estate by adoption. · 
visions" of the Special Marriage Act. It ilj. not properly These a.re my observations on the important provisiom 
oonceiva\)le why the comrii.ittee ill anxious to have the of the Code which are humbly and respectfully offered 
provisions of the ci,vil ma.rria.ge in the Hindu Code on the for the consideration of the Committee.- In the end, it 
Jines of the provisions of the Special Marriage Act when must be said that this Code is, generallyapea.king, a. blend 
the person, if he chooses, ca.n, of course, !DArry u,nder of the finest elemeqta in tjle various schools of Hindu 
the Special Marriage Act. In faot there should be no Law and quite sinlple in language. It should command 
necessity to take QlSOrt to this form of ma.rriage. All the approval of all. 
a.dvantltges, sucb. as the inheritance to the widow and the n 
daughter, the prin~iple of monogamy and. divorce, eto., ADDENDA TO THE ABOVIII OBS!lll!.VATIONS. 
are m.a.d& now available to couples ma.rtying under the Th 'rd " . , · · · 1 5 

... f 
sacramental form. . The Hindu marriage ill considered . 1. . s wo minOr .. ooeurr~ m o a~ (vm) o 
as a sa.crament and not a contract. If a person marrying Part m.A under th~ ~ead n. ~fa.1nte~no!' h!s 119t ~n 
under the saera.inental form' €'ets all the advantages which ' defined. ~e <lefinit~on of the wor,d mmor given m 
he would have got under the contractuR.lsystem of civil Part V mJght be m~orated under " M.ain~nance " 
marriage there would be no necessity, indeed, to pres~rve also. · . · . . · , 
this contractual system .of civil mania.ge at a.U in Hindu, 2. The I_a.w relatmg· to ~op~IOn m th?~e oases where 
Code. There should be one uniform system of sacramen· the followmg persons are hvmg lS not explicit :- . . 

·tal marriage. These"Provisions should bo deleted. '. · .!1) An adopted son °~ a pre~oeased ·eon, (2) a. diS· 
. · . . . . . qualified· son, (3) a. congemtally·blind son, (4) 11. son who 

14. ~pter n .of this ~rt W;a.l~ With d~ties of h~L?band has become convert to another religion.. Will these persom 
and wife. ~ ~his connexw~, 1t !B su.bmttted that 1f t~~ constitute a bar to adoption ~ • 
~heory of Jo!nt ownerslup enunp~ated b~ Ja.imun _ 3. The question wh3ther a widowed mother whq biiCI 
lS to bo recognized, then she 11!-net .'h~ye ~ome l'lght to the rema.ttied can give.away her son (from the former husband) 
~y of her husb~nd even m.J:Us lifetlllle. s.ome pro- in adoption muRt be 11-Iso made clear. The question 
VIBlon must be made .m the Code Itself on t~ese lines to see . of the . distribution of property between the adapted son \. 
that the hUsband does not wa.ste away a.llhis property. . and an after· born natural son must also be considered. 

15. It ill good that in clause 27 it is laid down that if ,4,. It. appears tha.t the wife is to be regarded as cognate 
parties !DArry in the .civil form of this Code as Hindtis, of the father even after IDArrisge. This ill a.gainst Hindu 
succel!llion to the 'Pt'Operty must bo governed by ordinary sentiment and principle. In. the definition of tbe word 
Hindn Law. It ill further laid dclwn t)la.t ,even if Hindus "co_gnat.e" the words "or by marriage" must be 
!DArrf under the Special Marriage Aot succession muRt be in86rted at the end. 
governed by the Hindu J,aw .. 'l'his is'. not pr?per and just 5. In ·~ving a.nd taJ?ng th~r son ,in adoption the righ~ 
when the persons who ar~ Iilindus Wlth theu eyes open, of the wife a.i'e wholly tgnored. , It IS a great hardship upqn 
~T!Y .u~ the Speci;al Ma.rr~gE! Act, ev~n .where there the .women, especially when the Cod~ aims at equality. 
lS smular etvil form m the Hmdo Code ·1t Is .pre•umed of-rights amongst the two sects. Thill kind of distinction 
that they, do want to take a.dy~ntage of the ~eci,a.l provi- cannot be tolerated. Suitable a.ltera.tion must be ml!.de 
sian of that enactment. ProV18tOn ofsuccesston under the in the~e provisions., [See claUf!lls 12 (2) a.M 2a of Part VI.] 

1 Sp!:®ll MR.rriaf;e Aot thould not therefore be repea.lad · . 
bv this Code. ; ~ ·as. Mr. P. D •. Patwarl, LL.B., 'Advoea.te (A.S,), Khadi~, 
'16. A laudable attempt Is lll.ll.()p in claui!Cl· 28 to check Ahmedabad • 

. the dowry evil. It is not howeYer known bow far it 'will · a!._ , 
be practicable. · . · . .,.uGGliiS'tlONS. • • , 

17. (,'haptor rq: dea~ w!th ·nullity a.nd ~~ution • .1. ExelUBion ,of a?""'s and granilllon's wi4ow.-By the ' 
o£ !DAI'I'iaget. DissolutJDil IS allowed to the mtnunum llindu Womens R1ghts to Property Aot of lf)37,

1
the 

extent. Besides these provisions are purely permissible.. widowed daughter-in-law and the widowed grand· 
The grounds will have, to be inorea.sed. • ll'or instance,. daughter-in-law were entitled if they had no son to the I 
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sb,o.res of their'respootive husbands. Thair exclusion frQm pio:1s relation as ~arriage which creates rights and obli
the euooession and mere arrangement for the maintenance gn.t10ns far more m number and importance than those 
and residence of the widowed daughters-in,Ja.w is unjust. created by any other human affairs. , 
:Much h~s been su.id and written on the ' misoru.ble • · 
condition of a Hindu widow and little' has been done to 5· Pret~enting e~XUion of!aw of Bri!iskJrulia.-To 8afe· 
remove it. There is no outroge, insult or la~ar from which guard the interests of minor, provision must be made 
she has, not silently suffered.. This centuries-old evil whllh ~ conditions imposed by the Law of British India 
'Which h~s oa.ught bold of the Hindu Society is not !ellS 

1 
jre .ev ed. by a_erformmg the marriages out of British 

disgrooeful than tb~t of u.ntouobability and should not be n.dia. Tt~s en ~n be achieved by enabling an injured 
neglected lightly. In this connection, widow ah:~uld ha.vo, if mmor, a.t 18 or her mstance, to declare such marriage void 
she bas no son, her husband's sha.re and if aha has a son she after atte.ining majority through a. Oourt of Law. 
abould get ll' share equal to that of a daughter. Unlike a. 86. Mr. L. v. Deshpande, B.A., LL.B., Pleader 
daughter she has no chance of protecting roofs. of a rich 10, Mahatma Gandhi Road, Vile Parle, ' 
or healthy earning husband or to receive any prope)'ty Th draft B' d Cod · · 
from him or his family. If the decea.sed is rich h~r share .e m u e ts a commendable effort to adjust 

t\ltJ main pl'inci'ples of Hin~u Law so as to meet the 
will not a.fl'eot hea.'lily on other heirs; if he is poor, no pre~ent da.y re.quirementS and . exigencies of Hindu 

'question of succession or maintenance arises. . S t te. t with d 'd 
, In case of middle class she should be treated among sons. oole Y concomt n mo ern 1 eM and conc~ptions 

of human life and liberty. 
and daughters as one more daughter in the family. Recently I had to dea.l with a. peculiar case under Hindu 

2. Diff~rence in ags between hu,Yba.nit'~nd wife.:....Another Law. My client (the plaintiff) purchased the su~tproperty 
pitiable condition .of -. Hindu "ltidow is that althongh under a. title-deed passed by the vendor for Jiimself and 
she was given a. right of remarriage more than eighty as guardian for his lun~~otio brother. The ownership of 
years ago by the Act of 1856~ she cannot marry. Ev11n the. vendors was held to have been proved; but the' Court. 
when her parents are ready no one comes forward to upheld the qcfeJldant's. contention that the sane brother 
accept her i for, the rich man ~a.n easily pl:ooure a. delica.te who purported to have conveyed the share of the lunaf.io 
maiden while a poor one ora.ving for a. wife .iare not against brother had no legal· auth01-ity that entitled him to act 
the ou17~nt of public opinion. Society is dominated by for the lunatic. The Lunacy Act, 1912, was held to be -
3 custom just like a.n individual oha.ined by a habit. In applicable in 'the oase of the undivided interest of the 
both cases some help from an exte1-ior source is needed to lunatic in the property of the joint Hindu family. 20~ 
free the self or sooiety from such· tie. This help can be .. Bom. 659 and 17 I.C. 473 were relied upon by the plaintiff 
secured by ~!lserting a clause in the Hindu Code to the to este.blish that the Court had no power to interfere with 
effect that difference between a. husband a.ncl wife should the affairs of the joint Hiridu family and the powerli of 
not exceed fourteen.' years at the time of marriage whether the Hindi!. mahe.ger .were wide enough to enable him to..:,_ 
the ma.rria.~e takes place under the Special Marria.ge Aot alienate the interest. of the.lunatio coparcener' as .in the 
(popularly known as c~vil marriage). It is not an excep- case of minor members. The Court however decreed 
tion but o.n accident. when a woman wishes to have & the plaintili's claim to the extent of the half share of the 
husband more than fourteen yeo.rs older than herself. so.ne brother. . · · 

'.Law does not take · into consideration such accidents. I therefore· request the · Committee to ma.lt& euite.ble 
This limit is the on1y way-.to control the business of their provisions to safeguard the rights a.nd · interests of the 
own flesh and blood carried on flourishingly by heartless lnna.tics. · ' · · 
creatures. In case the difference of age exceeds fourteen · 
years we are likely to see these unnatural sights f01md 87. Mr~ D. Tanubhal Des~!, Solicitor, Bombay. . 
everywhere now-a.days where the mother is yoqngE>r than I suggest that the draft Hindu Code with the following 
her 90nl! and daughters. 'this clause will also prevent deaths amendments or a.lterations or additions be accepted :- · 

' and destruction. of health of young girls who die one by Part II dealswithinheritance.-Byclause 12of Part II· 
one due to wide difference in age by marrying an elderly Partition Act, 1893, he.S been made applica:ble in respect 
widower having plenty of animal vigour. · · '' · of immovable property devolving upon a woman who 

3, Medical examination.-We. must be courageous. before or after euoh devolution has pas;ed by marriage 
enough to provide that every Hindu male or female must into a. family other than that of the intestate. I agree 
produce a. certifioa.te of physical fitne88 before marriage. td the 'principle of the said clause but suggest that the . 
Almost half the number of causes for getting divorce are ~ame should ·be made ,applico.ble' to' all cases in which 
physical or mental defeots of the parties to the mwie.ge. there. are women co-heirs and that the scheme of the> 

.. Prevention is a.lwa.ys,.and in all cases,· better than ·cm:,e. Partition Act, \!Peoia.Jly the procedure relatin~r to the 
The very imagination to live as a husband or wife for ·a right .of a co-heir to get any share valued and to purchase. 
day or two with a. person who is suffering from ·inl!!a.nity, the same at such valuation, etc., should b!! niade applicable 
impotency, leprosy or virulent venereal disease ia pa.infql. not only to immovable property but to all properties of 
It is a tragedy. beyond imagination to pass seven years ,the deceased by making suite.ble. provision in that respect 
of life with such a. person, after whioh he or she olldl get ill. the Act. . • . 
divorce. Most of these diseases are ·not only infectious In clause 13 of Part n, 1t should be made clear that 
but hereditary. It is better to prevent such marriages ~e ~ght of a. ~usband to take t_he wif?'s'property (stridhan) 
than to spend lakhs of rupees for lunatic asylums, sana· .. m tnn~ of distress an~ sell 1t dl.\l'lllg her lit'etime as at, 
toria and other institutions for blind, deB£ and dumb. The present m force under Hmdu.Law should be taken away. · 
State must provide for the medical exa.rilination of the · Part 111-A, Mib-parl 1!. deals with maintenance.
poor, free of charge. If this is not possible an amount of In olanse 3, the eXJiression "Mo.intena:D,ce" has been 
live rupeea or so is not extravagant oo11sidering the trouble ·defi.ued as follo"!'S :-;-- . • 
a.nd• expenses of ma:rria.ge in India. There is no reason The exp!'llssion " m~intena.nce "includes " provision 
agll.inst this provision in t~e interest. of our sons and fo: food, clothmg ~d res1dence." . 
daughters and their progeny exQept our false idea; of . I s.~ggest.t~at 1t should run as foll~ws :- . 
prestige. Persons possessing suoh certificate obtained · .• Pf,OVISlon for food, clo~~. residence , and 
within a year ·or two , before marriage from · colleges, educatiOn,'· . • ~ . 

, in~urance companies a.nd like instit)ltions ma.~e exempted., Clause 5 deitls Wit~ person~ ent1tled to maintenance. 
4. Ocrmpu.IBOT'IJ registration ?/ sacramental 'IMrriage.- . I suggest that the Wl~ow ana ~he unmarried daughter 

It is 'necessary to obte.in full advantage of the reforms should not have any nght of ma.~tenance a;" dependents 
stated above; sacramental _marriage should be com· out _of the este.te of th~ decea.s~~ m oa.se of mteste.te sue
pulsorily registered like civil marriage by producing'oerti· . cess1on ItS they are getting defimte 'shares and are entitled • 
flcate of health and age. This will also make the Act to treat. such shoa:es as .absolute owne~. under the Code.· 
preventing child .marriages more effective which has become To. provtde o~herwtse as. m;the draft, g1vmg such persons 
useless as the ha.rd.hea.rted do infringe it even in British a r1ght to ~amten~nce, 'Which would have to be determined 
India and get themselves liberated from . their cruel by Cou~ts lrfe!!peottve of tho fact that the:v are~ be a.llotted 

t· · crimina\ acts by paying a. small amoUnt of fine .. We a.re 0: ~ef¥te share, wo1;1ld not only l~d to nnnecessary 
careful about the rights and liabilities concerning immov. littgatton.bu~ be unfp.ll' t<1 the other hell'8. 
able property exceeding hundred rupees by getting the l alsQ suggest .that regarding provision for maintenance 
document affecting it compulsorily reJ(istered. We must of a son or son of o. predeceased son,. who is a minor the 

• be much more careful to keep some evidence of suo~ a. · age 'should be increased to 21 yea.reo instead ol' the &Sa of • . . ' 
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- . · 2 · " in the inte~sts of uniformity, · certl\int~ · and progrese. 
ll!.inority and words" who ts ~der th1l age 0~ ~~;:~is An influential minority, however, considered that the 
.mould be substituted, accordingly for the wo . . £ ro o._""'d codifica.tion was unnecessary and undesirable 
a winor'' I IIJll_strongly ofopillio~ that :te 'cl~;:!=~n aso~ , ~t fhe present stage as (a) the various. oust?ms• notioll!!,. 
maintenlllloe gmm to a ooncubme \tn er th law of habits of thought and living prevalent m varl011S ·loca.Ut\<lll 
dE"pendent should be dele~ totall!· ~0 · 0 ber 1 te ule and commullities should not be ruthlessly sacrificed. to the 
any other communit.~ pro;::~ foptt. an Coan ~ll~~uld no doubtful advantages of m1iformity, (b) ju~icial deois!Oil$. 
of the o}d. days nusapp • Y nvy un . . and precedents have to a ~arg? extent g1ven oertaJ.?ty 
longer co~tinue. f ib-part II !Part m (a) !suggest to the existing law and (c) legiSlation sboul~ keep pa~ mth, 
~g cl_ause .9 o .s\t f the ~culty which has been and not outstrip, progress in the communtty, as would be 

certot.iD alterati_ons m Vlewtho dm t in s ction 39 of the case if th~> Draft Hindu Code were made a statute. 
found in practice due to e amen en e • . 
th Transfer of Property Act in the year 1930. As at II T.. S N 
. e t construed ~tion 39 of the Transfer o~ Pf?perty • II. PART -.IJ)ITESTATE UCCESSIO . r::w to a difficulty in selling th~ Rroperty ~VIew of (1) The Association is opposed, as a matter of principlu, 
t.be fact that notice of a person entitled to ma.mteli8Jlce to the grant of absolute estate .to females. The . fr~g
from the vendor of the property precludes the buye~ from mentl\tion of an integral estate mto se!eral C?nfiictmg 

urohasing the property as he is not a transferee mthout and uneconomic units among ·unharmoruous groups and 
~otice of snob right and in this connex:ion, I .would suggest families not ullite<l.. by the ties of con1fuon interest and 
that the llUlgtlage of the oid section 39' of the Transfer blooCl would result in chaos. The evils of fragmentations 
of Property Act should be restored _whereby. th,e transfer are particularly olwinus and perni~ious · in the ca.se of 
would be Jmd only if it was made Wlth t~e VIew to def~t inlmovable property. 

th~~htiVd =~rriage arul diwrce.-I suggest · The Association, therefore, recommends that females 
· · f tal inheriting property should in all cases be.given a woman's 

\hat in clause 3 regarding requiSites 0 a sacramen limited estate and that appropriate alterations be made in 
marrill.,ae it should be provided that instead of the the definition of 'Stridha.n and other elauses affected by 
provisiod .under the draft, 118Jllely' .. if the. bri~e has .not the above recommendations. 
completed 16 years, the·consent of her guardian m mamag~ (2) Clause 5, enumerated heir$, claas !.-The Associ&
must have been obtained for marriage" should be suhsti- tion recommends that daughters should not be included 
tuted by providing that the bride must,l!ave completed among the sinlultaneous heirs when there is \u. son, son's 
her 16 years and the bridegroom must have completed 
his 18 years. I desire this to be specislly put as son or aon's s~m's ~on living. 
experience has sho'IVU that the Child Marriage Restraint It is further recommended that the widow· of a son, 
Act which only restrains or· penalizes but does not son's son, or· son's son's son should be included in the 

· in~date"'Il8.l'riages, ifma.rriages a.re performed which are compact series after No. 6, the brother's son; but she 
prohibited by the Act, has remained pra.ctieally a dead should be given only one-fourth of the share which her 
letter and the only solution therefore is to make marriages 'husband would have taken, if alive. She should be 'given 
under a certain age invalid. . . . . onlY. a limited woman's estate with the option of taking 

Clause 30 of C)iapter m ~eiils with d~ for diSsolu- . maintenance in lieu of her shafll. 
tion of marriages a.nd I destre th~t three important Pt:O· · (3) Clause 5, enumerated heirs, cl~U~aea III, IV, V anci 
vi&¥>ns which have been omitted as grounds for dissolution fl.-The fullowing recommendations are made by the 
should' be providl\(1, 118Jllely, firstly "the husband has Association as being jllSt, regard being had to the claim.8 
since the celebration of the marriage treated the petitioner of nearness in degree and to natura.l affection:-
with cruelty"; secondly, ".has renounced the world", (a). In class Ill, tlte Biater should mke the pla~.e o1 tht 

·and thirdly," is tmheard of for a period' of seven years." brbth~r's son as No. 4, and the brother's son and othe1 
I would also omit the present provision in sub-clause (j~ heirs should follow in the order of sequence given. 
and i.Dstead provide as follows:- (b) In class IV, the father's sister should' take tht 

"and has been guilty of adultery, which is not con· place of the fa'ther's brother's sop. as No. 4, a.nd the father' I 
donedoroonnivedat." ,. brotlier's son a.nd other heirs should follow in the given 

In sub-clause (c) of · the 'said claUse 30 regarding order of sequence . 
. desertion for seven years, I would substitute in the same, (o) In class V, the father's father's sister should tak& 
· the words "seven years" by " three years." the place of the father's fat~er's brother's son as No. 4, 

Part V deals "With mi1WI"ity arul guarclia1_111..hip.-Cla.~ 4 , and the father's father's brother's son and the other 
therilof a.S it tJtands takes· away the right at present, heirs should follow in the given order of sequence . 

• namely, the inherent jnrisdictio~ .of t~e High. Co~ to (d) In class VI, the mother's s)ster shot,ld take th& 
appoint guardians of the undiVIded mterests of mmors. place of the mother's brotner's son as Nq. 4, and the 
Su 32 Bombay in ·re Manilal and subsequent cases and moth~r's brothr·r's ~on and the remaining heirs should· 
I suggest therefore in clause (4);an addition to the following follow in the given order of sequence. • 
effect:.,..- · • (4) The Association recommends that widows of gotraja 

" Provided nevertheless the right of the chartered sa.pindas should inherit as agnates after classes I and II 
High Courts .to the ·exercise of their inherent jurisdiction of the enumerated heirs, occupying, for the purposes or 
rega.rd.i.Qg a.ppointment of. guardians of the undivided preference the same position as their husbands would 
interest of-the minors as hitherto fore shall not be affecte<L" have, if alive. · • • 

Part VI deals with adoption.-! suggest that regardil,lg · (5) In all the cases mentioned above the female heirs 
the rights of giving in adoption, it should be proVided should take only a woman's lin!ited estate. 
in clause 12 giving the primary- right to the father and' (6) Clause 7, manner of distribution a'ITWI1fl Bimullanei)'I.I.B 
mother, 'thereafter should be substit~ted by providing lu!ir8, Part. II.-The Association reoommends that a· 
that the right of giving !n adopt!on will ~e the ~h~ of .distinction should be made between married and un· 
father and mother exerclS&ble JOmtly durmg the lifetUDe maJ,ried daughters as regards> the quantum of their share. 
of the father and.~~ mother and thereafter by the survivor It ~"fairly obviollS that the married daughtm; has a.~p:ady 
of them. · reee1ved the, benefit of. all her marriage expenses from 

Lastly regarding the procedure of registration of adoption, her father's ~state, whereas such expenses would in tho 
namely, of proceeding through the Court as provided in ca.se of an unmarried daughter, have to ~ome from her 
Chapter II of t~e ~d Part VI, ! B?Uest that instead of share. The Associat1on, therefore, in consonance with 
making a.ri applica.t~on to. the ~ct Court, the prese!lt the roug~ and. ready mode •of. computation fixed. by< , the , 
procedure of adoption bemg registered before th~ Reg:ta· Draft Hmdu Code regarding the marriage expenses in 
trar of Documents should be adop_ted and the ,RegiStrar of Part m.A, Clause 6, sub-clause (1), proviso, recommends 
DoeuJD,entj!should be made a Re~trar of Adoptions with that the share of a married daughter s,hould be half of that 
whom the document could be registered and the parties of an unmarried daughter, i.e., quarter share. · 
must ~ be forced to go to the Court nnl~s there is a ' (7) Pre-emption.-The Association recommends that, 
dispu,te. 38• l!holapur Bar Association. , • in ordOlr"';.o minimJse the evils- of fragmentation and to' 

prevent the disruptive influences of the introd~ction of 
L Tml D:BsmA.BIL:tTY Oil ConmciTION. strangers into the family property, the ma)e;heirs should 

The Asaoclation by a na.rrow majority, was of opinion be given the right of pre-'emption regarding th~ estate 
t.hat the proposed oodifica.tion of Hindu La.w was desirable inherited ~y female heirs. · 
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~n. PA:&T ill-A-CBAl'TEs· I. The Association, therefore, recomme~ds tlia.t, for section 
(1) Clauses 1 and 2, St~rviV(}I'~hip and varied.. interest by 3 (a) of the draft Hindu Code,. the following be substitu· . 

liirth.-The Association recommends that the Hindu ted :; · ' - , 
·J'olll' t £n•nily systelll, as in existe.nce a.t present, should be 'The female party should have no spouse living a.t the 

. ":""' time of ma.rriage." . · 
mauttamed. . . . . (2) The 4ssociation recommends tha.t the first set of 

The Associli.tion is of .opllllO'! tha.t the 'ayijtem is so clauses 3' 4 and 5. be preserved but if set n is preferred 
.ingrained iJ:!,.the average Hllld_u m':lld, and ways of thought . by the I;oegislature, clause 6 should be retained. 
and living, that to ~estro:v 1t mth a. stroke of. the pen (3) OkiU8e 24.-In view of·the opinion of the Association 
would be ca.ta.lltl'ophic: Th~ b~nds ?f common blood, regarding polygamy in pa.ragraph 1 above, it i8 reoom• 

.intere.'lt and ownerRhtp are mcent1ves ~. co~on mended tha.t clause 24 be deleted, as the existin sections 
co-opera.tiveelfortforc?mmo~lbenefit. Infn.ctl~lSsocta~ 494 and 495 of the Indian Penal Code are s:rllcient to 
!n miniature. The .mtegnty and econ~!lllc stability cever all cases of bigamy. · · 
of tbe common estate lB pre~ved .and the evils of fragmen- (4) Olw!pt~r II, cla'UBe 26-Duties of husbo:n.il, and wije.-
tation avoided. The draft Hmdu Code mentions the duties of the husband 

The so.'ca.lled defects of the system have been much ex, but o:inits the duties of the wife. The 'Association, there
e.ggera.ted and, in practice, they do not causB any hardship. !ore, r~commends the insertion of the following sentoooo 
.P.rop,erty can be freely transferred for proper purposes m section 26 :-
of necessity and benefit while a whole~ome check is pla.eed • " The wife is bound to live with the husband and 
on spendthrift members. When jointness is not desired, sub:init to his authority." · · ' 
any member can putan end to c;t by separating from the (5) Olause2_8-0C/tl8ideraticmjort'btl8eTttingtorno.rriage.--. 
rest a.nd pa.rtition solves the problem. An 'individual The Association, while approving of the _object of the 
member is free to keep his sepn.rate earnings for himself. above c~a.use, is of opinion that the clause lloll framed will 

The joint family is disliked only by a. sma.lland negligible not achieve the desired object. The· bridegroom, being 
percentage of educated people influenced by tM current, in all eases above eighteen:' is competent to lUa.lTY. without 
of Western 'ideas. The Hindu community, as a whole the consent of any rela.t1ve. Moreover, dowry usua.lly 
fa.vours the system, and among them; in the vast majority asS?m~ the fon:n of a. marriage present to the bridegroom 
of cases, it works successfully and beneficially. which IS not covered by th~ pr~nt clause. If the 

The ide& of vested interest by birth is not entirely foreign dowry, as iii several cases, is gtven to the bridegroom for 
even in progressive European countries like G~eat Britain, !lconomic sup~~rt in view . o~ J;Us ~ded respo~ibilities, 1 . 
where :marriage settlements are often made m f11vour of .1t should be utilized for therr JOmt purposes, and 1t would · 
the issue to be born, in which the issue takes interest by be unjW>-t to divert it from ifis proper purpose a.nd give it 
. birth. absolutely to the wife alone. The clause, as 'frMlled, 

The Assooio.tiol'l, therefore, strongly ,recommends the is competent only to c;over cases of "Sulks.", or bride 
deletion of cla.uses 1 and 2 of Part ID-A of the DrR.ft' price, which is fast dying a.wa.y. · 
H.indu Code. · The Association, therefOre, reco.n:u:nends the deletion 

IV. MAINTENANCE. of olause 28, leaving it to propaganda. and education 
to achieve the social reforma.tion in this direction. 

(15 The Draft Hindu Code deals with only 'One aspect (6) Oh.apter.lll, claU8e 1, .mb-cla.U8e 2.- Nullity and 
of the law of.ma.intena.nce, i.e., where the person from di88ol'IJ.I,i(m·of mqrriages,-(a) TheAssocia.tionrecommenils 
whom maintenance is sought has inherited some property. the addition of the, following proviso : " Provided that 
The personal obliga.tion of _a. person, in-espective of whether the suit has been brought within three years from the date · 
he has inherited property .or not, to ·maintain liis parents, of the marriage or three years from the date of the a.ttainc 
wife, infa.llt 11ons a.nd 1l,IlJlla.rried da.ughters has been tota.lly ment of. majority by ,the petitioner, whichever. event 
o:initted. · · ha.ppens ea.rlier." · · 

The 'Associa.tion
1 

therefore, recommends that a. provision (b) The Association recommends the del6tion of 
to that effect be inserted in the Draft Hindu Code. - clause 1, sub-clause (2). A ma.rriage ceremony between 

(2) Part III-A~ Clause 4.-The Aseooiation is of opinion persons within. prohibited degrees is not a marria.ge in 
tba.t "no person who ha.s received a ·-share in the estate any sense and is so repellent tha.t even its limited recogni
should be ·entitled to mj\intena.nce. The Association, tion for the purpose of declaration of nullity should not 
therefore,.recommends the .deletion of the sentence." or b~ a.ccorded. · · 
wherethesha.resoobtsined ... bywa.yofmaintenance (e) Sub-claUBe"(3).-The Associa.tion recommends the 
t~nder this pa.rt " and \ht proviso to section 4. , . · addition of the words " Provided that . the llllldTia.ge ha.s 

(3) Clause 5 (ii~).-The Association is of opinion tha.t. not been consumma.ted." · 
the widow, as heretofore, should be-entitled to maintl)na.nce . · (d) Sub-elause (4) . ....,It is recommended that the words.~ 
only a.s long as she remains . chaste. The words " and " and a.t·the time of suit " should be· added after the word · 
·chaste " should be added. · . " :marriage." · , 

· (4) O!ause 5. (x).-The ~sooiation recommends •that· in .. (e) Sub-~use (5).-In · ;vi?W of the Association's 
order -to discoura.ge conoubiria.ge, the concubine Should opllllo~,regn.r~.~ polyga.my,.1t IS. recommended that the , 
not be given ma.intenance a.nd tha.t Clause (x).should be words or wife be deleted. 

• .deleted. (f) Oln.U8e 29, 8'Ub-~laU8e (2).-The omission oi the 

(5) Cla 6 Sub-claU8e (e).-The Association recom- District Court a.ppears to be inadvertent .. It is,)herefore, 
use . • . • recommended that the words " to the District Court " be 

mends tha.t m a. warding tna.Ultena~ce, th? r?a.sonable added before the w~rds "High Court" and, simil~l'lv 
wants of the persons, from ,w~o~ ~a.mtenance IS soug~t the word ".to the District Coutt:" be added before the 
s~ould also be taken mto cons!der~tl?n, a.s ~es a.re. qu1te . word " High Court " in the provisO' to ola.U,$8 2. 
like~y to occur where the p~rson ol~ :mo.mtelll\nce may (g) ClaUBe 29:-In, consonance with the opinion of the 
be m much be~ter cond1~1on finan<nally than the person Associa.tion regarding polygamy, it is recommeaded that 

- from whom ma.mtenance IS sought. the word "wife" be' deleted. ~ , . 

V. :P~T,lV-M..ul:B.IAGE AND Drvo:ao:i!. \ 

(1) Sacramental marriage, ·clav:s~ 3 {a).-The Association 
_strongly disa.pproves of the pract1ce of polygamy ; but is 
of opinion that its a.boliti~l): a.t the present stage would 
be too drastitl a. step haVIng rega.rd to the present state 

·of Society 1 partioula.rly .the. uneduooted masses. Tli.e 
sterility of the previous wife or her imfitness for marital 
life are the usual reasons for a. second,.. lJ!.&rriage. The 
desire for progeny, particularly ma.le, is ingrained in the 
average H.indu mind and to prohibit polyg&n~y in these 
circum.iltances, would be particularly ha.rsh and perhaps 
encourage conoubina.ge. Propaganda. a.nd education should 
be tjl.e medium to be employed to convert the masses to the 
l\cceptance of monogMlly. · · 

I PA.'&T VI--CIIA.l'TER I-Anol'Tlo:tt. • . 
(1) Clause 5-0apacity to adopt.-The Association is 

of opip.ion tha.t a bachelor shonl~ not be allowed to adopt, • 
as he has net undergone· the ' sa.mskara " of mR.rrio.ge 
which alone entitles hinl' to have legal progeny. It is 
therefore, recommended that a suitable insertion to that 
effect in c\a.nse 5, s:1b-cla.use (1), be made. 

(2) Cla'U8$ 5 . ..:..The AssooiR.tion recommends that no 
person, ma.le or fema.ll'l, should be capable of .lldoption 
unless she or he hil.s completed the age of 21. , 

(3) Clause 12.-The · Assooiatio~ is of opinion tha.t the 
mere fa.ot tha.t a. bov h!IS no parent living should not come 
in the way of hi.b being given and ta.J!:en in adoption, when 
such adoption is to his benefit. In such a case, an applica,.. 
tion to the District Co~ a.nalogous, to one under the.· 
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rred d th 9. The subjects dealt with in the Code are in the con. 
Gul\rdialls and Wards Act should be prefe • an ' 

6 
chrrent li~t and therfore, it is only those topics on which 

""-·'-l'~t .n.., .... ·"ould g~nt ""r~:._ •• 'on to a ~r.o""r person ' Jd 1 · 1 t Th Colll.llU't•·· '-" th 
..,..,.., .v '-"' u • "'-' m r- -- .. - h Dt alone the ()entre COU cgJg a e. e """ .uuor at 
to give the boy iii. adoption.'. The Court, Ill sue · per· th" very fact that the topics ar.e in the co. ncurre_ nt list 
mission' should have rega.rd to the interests of the !ll~or ~ h h h 11 In 
and wh~ther the adoptiol\ is to his benefit. The Asso?latton suggests. that they are t e. top!~ on w I~ ~ dia: 
recommen& that a suitable provision be inserted Ill sec· Uniformity wns pri1114 fac.e desuable. ' 
1;ion 12 on the above linee. . . 10. The CoUllllittee has not only tried to blend,_ aocordipg 

(4) C/{I!UJJ6 12 81W-claq&~~ (4).-The AssociatiOn rec01u· to them, the most progressive.ele~ents but have mtroduced 
men& that th~ person giving in adoption should have itlllovations which are not JUstifiable except when thev 
oompleted his or her twenty-first year... . are proved to be conducive to the good of Society. The 

(5) Clcru.s-..t 27 and 31.-Tho Association rec_ommends report does not show any su~h proof or inquiry. · 
that registration\ of adoptions in the Distnct Court 11. One may· be further permitted to-observe, notwith • 
.should he made compulsory and ·that the . reguro:a.tion standing the high st&nding of the men1bers that the ver;; 

- of the adoption should . he doomqd ooncl1mve eVIdence fact that these topics are not in All-Indis List, lead exa.ctly 
a.;· to the factum of' adoption~ Rules should he· framed to the contrary inference that lllliformity was neither 
regulating the form and p1;0oedure in oases of a.pplicatipM desirable nor lea.sibl1.1. It will be pointed out when dealing 
for registration. with the topics of ma.rriage and divorce that this pat 

(6) The draft. Hindu Code doea not deal with the e~cts theory of lllliformity has ma.de the sugg~ion impracticable 
of the birth of a natu:ral borp son after tlJ-e adoptiOn. .. and vague. . 
The Association recommends that in such a ease that the 
adopted son shall have 'for the 11urposes of inherit.ance and 12. In the explanatory notes appended to the draft. 
other matters, the same right as the natural born so~ Code, the CoUllllittee say that they had prepared .a draft; 
and shall share the estate equally with him: Tht~ insertion on those topics of Hindu Law on which alone the Centre 
of a provision to that effect is recommended. eo.n legislate at present. Further on, they say in para. 

1 h th t d · ht will he graph 5 'that the topics dealt with in the draft. are all topics 
The jlssocia.tion strong Y opes a ue we•g · · on which the Centre could legislate at present and Hindu cri~ by tha Hindu Law Committee to the above recom· 

.,.·~· ~ Law enactable by the Centre ha.~ necessarily to confine 
menda.tiolll!. ' itself to them. They say that the very fact that they 

· 89. Bel:anm Bar Association.- -- were in concurrent legislature list suggested that they 
'I~e Belga.um :Bar •Association welcomes" th'e efforts were topics on which uiriformity was prima facie desirabltr. 

'undertaken bv the Government of lndis to formul~te a , 13. It is probably ·-for that reason that' they have 
Cede of Hindu Law on modem lines and in the light of the modified the preamble and stateil therein " Whereas it is 
present changed oonditions pf Hindu Soc~t;v. · . . expedient to amend and codify certain branches of Hindu 

This Association is however of the opllllon that some Law." They have' prepared .a draft'Code with respect to 
of the changes propooed in the present Hindu Law are those branches. · It is worthwhile to note that the 

, quite drastic a.nd revolutionary, and may not be imme· original Bill as well as Joint Select Committee's Bill were 
diately a.c.,eptaqle even to enlightened Hindu opinion, in~nded by the preamble to be parts of Hindu Law which 
and that some proposals incorporated in the draft Code was to be successively amended as a. whole. That project 
may be acceptable to it only if tl!ey have been duly ex:- to amend the whole Hindu Law in successive stages soow 
plained to the Hindu popnla.tion by wise propaganda.. to be abandoned for the renson that the legjslation witl 

This Allsocia.tion also feels that the present. house of J;6spect to the other branches cannot fall, within th1 
Central Legislature elected as early as 1934 doea not reflect conc\Ul'ent list. ThUJj the Hindu Society is faced wit! 
the correct public opinion in the co\llltry at the present piecemeal legislation again. 

mo=tAssocia.tion therefore feels that ,the. consideration 14. With this plain object before them the public has tl 
of the draft Hindu Code by the Central Legislature be consider whether it is advisable to codify and a.uiem 
heldover\llltilthecloseofthewa.r,asthepresent.ishardly certain parts of Hindu Law which alone co.n be ena.ctec 
the appropriate time for·a eool and all-s1ded consideration by the Centre. l'h!l enactme.~t of piecemeal legifdatim 
of this important subject ;t the preliminary work may is depreco.ted by Loco.! Governments, by the Joint Selecr 
however be co.rried .on for the present. Committee as well 118 Q.y the Rau CoUllllittee itself· if s! 

Thi& A;;socia.tion recommends to Govennnont that the one fails to \lllderstand the reason for hurrying up ·. th1 
draft Hindn Code he translated into'the·main Indian codification .and amendment of oertain parts of the law 

1 nd .c.. 1 dis 'b ted • India d • • alone, leaving- the Hindu Societx to fac~ the experimentj 
anguages 3 nee Y tri u m · an opllllon.~ of the worst form of piecemea.llecriQlation witli its impli-thereup<!n invited from the Hindu popnla.tion in the rural .,-

,. and ;prban parts of India. before the matter is again. placed cations ·on the remaining parts of the personal law. The 
before the legislature. Committee doea not .give any reasons therefor'. ' 

• 15. To prevent this relllllt the desirable course would be 
1 40. s. Y. AbhJankar, Esq., B.A., LL.B., Advocate, t{) send those Bills which are before the. Ailsembly along 

High Coun, Bombay. . with the draft, Code with a recommendation to codify 
. *6. ·From the e,;..Ia.na.+~ state_ment it appears that the and amend if necesS&ry the Hindu Law in successive 

-..- ~·J stages in the Prqvincial Legislatures. 
present revised draft Code is intended to he placed before 16 It · th h bl · h h 
the two chambers of t)le · Central Legislature fot their · · lS e um e suggestton t at tile view of t e 
oolll!ideration so that the JAcri•lature may have a' comp!e•~ CcUllllittee that the Centre could legislate on the topics 

-.. - "" does not appear to he correct and the reasons are as 
picture of the Committee's proposg;ls in their entirety follows. 
in order to enable them· to deal with p~rticula.r topics. . _ 
However, the· Committee ·say in paragraph 3 that they .17 .. None of~e thr~ lists,refers to personal laws of the 
should not be regarded as wedded to the draft published. H!n~u~ .BuddJl!st, Ja~, • Sllm communities as being 
They intend lo revise the draft in the light of public 1 Wlthinthe.p'lll'VlewofeithertheCentralList the Provincial 
opinion as elicited by them orally and in writing. ~or the COD;clfrrent list ; therefore, it. follows that these 

7. The revised draft seems to be published in furtherance lists wer~ ~ot m~ded to affect the personal laws of the1!6 
of the Joint Select CoUllllittee's suggestion to resuscitate commumties which were mixed with .religious notions, 
the Committee and encourage the fonila.tion and enactment and therefore, th~y can only fall within the general powers 
of the remaining parts of the Code, so that the necessary conferred by sect1o~ ~9, to ~ke laws with respect to thfl 
adjustment is made to the bills before them. Surely the · who!~ or part o.f BntlBh ~dia ~n the Central Go;emment 
.Joint Seloot Committee did not want a tentative draft.. and m the case of u. Provmce Wlth respect to the Province. 

8. The Committee B;SY that it W31! their object to evolve · 18. Colll!titution di!!tributing the power 'between the 
a llllifonn Code ®Hindu Law which would apply to all Centre and Provinces simila.rtoours is folllld to be eno;cted 
Hindllll by blending the most progressive elements in the for the Dominion of Canada by the British North American 
various IIChools of law. App~rently by schoo!s the Com. Act of 1867/30 and 31 Victoria C.3 •. sections.· 91 

,mittee referred to the recognized schools of ~du Law. and 92 of that Act provide lists for these matters namely, 
' matters falling within the Dominion& List mat~s falling 

•P•r~pbolto!lwbicb'deal\-:ith,the gOIIIlsio~fthepresent .wi~hin the Provincial List and Supple~ntal powers to 
1,~11, ~he COWJtitotlon of $he Committee, etc., have been legJ.Siate for the whole are given· by these two sections. 
_.tWcl. 'l'he rule of interpreting the constitution with respeot to 
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· these powers haw beE'n Sflt out by the Priv.Y Council in powers which can be nsed only in matters which he.ve 
va.rious cases. Rule 2 of those is in these terms :- attained such dimensions a.s to affect the body politic of 

" The general powers of the legislation of the Do :minion :{;ndia. · · 
in supplement to the power to legismte upon the subject . 23. After the ~traduction of•the Provincial Autono~y 
expressly enurilera.ted must be strictly . confined to such the several Provmces are foreign countries inter se. This 
matters. as ~re unquestionably of nati?nal imJlorta.nce has been ruled by the Bombay High Court and the test 
and interest and must no~ touch on subjects assigned to apparently on which the proposition is based are-
the provinces unless these matters have attained:. such . Each Prov;ince h~s got laws of its own, public debt 
dimension as to affect the Body Politic of the Do:m:ini.on.': of 1t~ own, semces of 1ts own, and courts of its own. Each 
Vide. Hailsham's Laws of En&land,. Volume XI,· Article· provmce can sue ~he other .in the Feder&! Court, the Centre 
138, page 93. caxr sue the Provmce or the Province can sue the Centre 

19. Taking,' therefore, this rule as being the rule of ~o that each Province is a country.by it~lf and fore~ 
interpr6tation for similar statute as the· Government of m respect to.others and matters falling within the Personal 
India Act, it would be worthwhile to examine the genesis Law woula be in the jurisdiction of ea.ch Province 
of the enactment of the .third concurrent schedule. In as being matters rela.ting to the Domicile .of the persons 
order to do this, it would be necessary tO refer to· the concerneq.. Now let us apply this test to the draft lna.:rri8.ge 
reports of the Joint Parliamentary Committee on the ~ill as drafted now. ~ith a view to bring in Uniformit,Y' 
Indian Constitution Act. 'fhat report has. been read m respect to the mamage law the Committee is forced 
a.nd accepted even in the Courts as being the part and to sa._y with respect to the- new clause 2 of Sacramental 
the basis of the constitution. Paragraphs 51 and 52 Mamage as follows :- . 
of that repGrt deal with this matter. The principle of "~he most suitable course therefore seems to be to. 
having list No. 3 (ConcUrrent list) is discussed in the Joint . emb?dY m the !!eneral mw only the most fundamental 
Parliamentary Committee in these above paragraphs. . requxrements while lea~ the persons at liberty to follow 
In view of the experience obtained in India and elsewhere other . customary requxrements in their practice if they 
the Central Legislature should have a legislativ!' jurisdio- so desll'e~," . · . 
tion to eooble it in some cases to secure uniformity in the AnalysiS of the requxrements to get at the fundamentals 
main _Principles of laws througho~t the country, in others would show: th.e neoess!ty for the bride a.nd bridegroom 
to gmde and encourage the Provmcial efforts and others alone to eXlBt and nothing further .so that to reduce the 
to provide the remedies for mischiefs arising in the Provin- most. important sacrament believed in by the majority 
oes, but extending or liable to extend beyond the boundaries. o_f ~dus, to suit the conditions of minority communities 
of such Province. By way of illustrating this, they cite like S~, Brahmos and other similar societies is to 
the Great Indian Codes as illustrating the first, the second reduce 1t. to a. farce. This is the. result of Uniformity~ 
by such matters as labour legislation and of.tho third by 24. It IS, therefore, once again emphasized ~at thes6 
legislation for the prevention and control of epidemic m!l'~s must be left to the Provinces and do not fall 
diseases. They did not think it desirable that the uniformity Within the rule of interpretation discussed above with 
ofla.w ~hioh the Indian Court providt;d should b~ destroyed respect to the Canadian laws. . , . 
or whtttled away by the unco·ordina.ted actlc)n of the If unfo~ately the Central legtslature passes the law 
Provincial Legislature. This is one aspect. The second on .these. toptca, the Hindu copununity will have mws as . 

~BSpect was. as, local condition varies from Province to follows:- .· • 
Province, it was neoel$ary that the Provincial Legislature · . (1) The Law on the topics.ena.c~ by the Centre a.s 
should have power of adopting the general legislation proposed by ~he dr~ft Code: . . 
of this kind to meet the particular circumstance of the _(2) Or1gma.l Hin~u La.w with respect to joint faniUy, 
Province. With tJ;is background showing the intention. part1tio~, debt,. alienatio~, religious endowments, benami 
of. the legislature in enacting this concurrent list tra.nsact1on, until the Provmces enact laws fot those topics. 
items 6 and 7 of list ;No. 3 in Schedule 7 will have to b~ (3) ~e laws with respect to succession to Agricultural 
interpreted. Items 6 and 7 pa.'rt one are a.s follows :- land. This c,a.n be enacted by the Provinces only. 

· (6) Marriage and' divorce, ' infants and minors . (4) La.~ copied from the. British Indian La.wil in 
adoption. , . ' vanous . Ind~n States. These would be the different 
· . , laws which will govern the Hindu Society if unfortuna.tely 
· • (7)· Wills, Inte~acy a.nd Succession, save as regards the oourse is adopted. '· 
agnculturalla.nd. . . 25: It is suggested, therefore, that 'there should be no·· 

20. These items 'have to. be examined and interpreted · change of the Personal Law of the Hindus to a territorial 
with the help of the principle quoted above. Now tak~ mw1 but it should be ke:r,>t personal as it is. Codification 
·marria.ge and divorce.. Marriage mws governing the seven only. as opposed to· qodification and amendment should 
main religions were not touched, but the special maPriage be·had on the basis of different schools. Once the law is 
Act was a Code of marriage law with·respect to the ~neral codified on the basis of different schools, the points of 
population outside the seven religious communities so agreement and· differences in various schools could be 
also th~ Indian Divorce Act. · Take the next ;item, inf~nts ~rroweij. down a.nd ground would be prepa.red for assimila.
and mmors .. The Guardian and Wards' Act of 1890 is ting the whole Hindu La.w as a. Federal Law, if and when 
the .Code with respect to, these matters. These matters the Federation comes into existence in British and Indian 

. are moluded ~the concurrent. list to enable the Province~ India and then ·th~ sev~ra.l statutes will form· important 
to adopt thP •aw to thf< part1culllf circulll:'ltance of each steps towards a deSll'able end.· · · 
i>r?vince .. Take item 7, Wills, Intesta.cy, Succession. 26. The Assembly as 1\t present constituted was elected 
~ O~Vlously · refers • to the Indian Succession Act, about · ten years before. Since then much water has 
which. IS .the Uniform Code for persons not belonging flown under the bridge, public opinion has considerably 
to the Communities governed by the person11-llaws sq, that ~a.nged and. the members of the Assembly could not be 
except " Adoption ~· not a single item relates to personal sa1d to be the· real, representatives- of the people and 
mw an!i, therefore, it is only the la.w of adoption that should noHherefqre take up the duty of passing such l&ws. 

1 can be within, the Plll'View of the Centre. · 27 · Second objection to the competency of this Assembly 
21. As stated above,. the persona.ll~w is not referred to in for the ~urpo~ of P~ .these laws is that the majority 

· express. terms in any of the lists The reliance placed on tommu~uty,. VlZ., Hindu, IS not properly represented in 
1 items 6 and· . 7_ cannot ·as · lntei:preted above give proport!on to their number and practically half of. the 
powers to the Centre to l~gislate on these matters a~d the house i_s composed o! .non-Hindus consisting of members 

. necessary consequence follows that these topics. cannot be of variOus ?ommurutl_!)S and . therefore could have no 
legislated for by . the .. Centre except under the general sympat~y With 't!he Hindu beliefs. One may go furthw.: 
power given 'by section 99. It is not the trnifor'mity and say that· With respect to members elected by the 
that is desired but the destruction or whittling away Muhammadan and the Christian constituencies whose 
the Uniformity of the law laid down by the Great India~ religi?n is of a pro~elytising nature, the interest and duties . 

. Codes, is ~olrght to be prevented by' the coMurrent list. are ~ely to co~ct and therefore their1>pinions as well .. 
, · 22 Th · · . th · . . a.s the~ votes are likely to be affected by the consideration 

, ·. ere IS one ·o er pomt 1>f view from W:hich the of getting recruits ·for their ·~:eligion. . Nobody says that 
·.~t1~n cd be appr?ached on the. assumption that they would .consciously do it; but the ten'dency. would 
t . 8 an 7 ?aD be ~o mterpreted ~s to molude the several be. that way. Therefore Hindu· int(>rests are bound' to 

0P10S ton which. the draft Code 'lli prepared. The con- suffer unless a strict rule of law is made that members 
Curren .. powers m these oases Woqld be supplementary of other communities OUght not to VOte on such bills 0 
~ . . r 
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· ed eminent some of the persons in the Committee may he . 
a maJOrity of l three·fou.rtha of the co;rnmunity concem In the a.bsenoe o£ well.defined idea. as to the cri~rio~ 

ust ba. obtained to. pass the bill No doubt there is a ly .,_ br ill h to 
:nvention up to now observed to that elfeot ; but ~he which they wisb. to app .... e pu 10 w. . a.v? O.C\lept; 
Joint Select Committee has shown that that con~tion tb.eir draft Bill as a.n instance or as o.n tn4ioatton of What 
has not been observed an.d mn.· du membe~ have obJected they tliink best and if that is so one may Slliely sa.y tbe.t · 
to that cour.se in thm dissent•ng mmutes. It can, the 'Committee as . well a.s the Select Committee ha.ve 
therefore be said that even if the Assembly has got "the not taken· trouble to find out the ·distinctive featurea 
power still it ought not to exercise that power in view of whiol!. would be. considered later on in detail. · · · 
the consideration set out abo.ve. 32. The Committee says that such a. code W'il.l: ~e time 

28. In addition to this the peouliar war ~tions and many minds should have to collaborate m ~~ pre. 
through which the countr)'- is passing makes tt almost para.tion by competent men and· women. I£ thati 18 the. 
impossible for a.n~e to create opinion eit48r for or against . idea. underlying this Clo\ie ~en it is .suggested : Let th~t 
the Bill by a.ny. pi:qpa.ga.nda whatsoever.; There are .. jdeabeworkedoutbyreferrmgtheBilltoa.largerComnnt. 
difficulties met with in calling. meetinga, in· publishing tee the representatives of w~oh should be o~osen from 
articles and also ia going from plaoe to pla.o&. Under these the various provinces . and Schools of Hindu La.w, 
circumsta.nces tHe bill ought not to ~e ~ {o~ the .firaG from principaJ. .sea.ts of Sha.nka~a.o~arya., .from. ~ 
time bnt eitl!.er postponed for oous1deration till normal · various commune.! and other a.ssootations w~oh a.re m 
times come ot: dropped altogether. ' 'ilouch with the public life and such a. ColllDllttee should 
· 29. 'The somewhat unnsua.l procedure e.dopted of decide 8.1! to what are the best eleinents to be retained a.nd 
reilrafting the bills already before the ~bly.points ouli what to be rejeoted.unless such a, Coxnmittee is a.ppointed 
that even the authorities are not satisfied With respect and public opinion is . a.soertained through such repre. 

"to the course·of the Bills in.the Assembly. . . aentatives, to aooept the opinion of such a small Committee 
30. In the.fi.rsl! plaoe the Hindu Law not being ~naoted a.s of four persqns would nop be desirable: It need not 

~any legislature ~ot :t>e a.mended b~. th~·legaslature be sa.id in plain wo~ ~t to a.mend the a.ncient and 
but what the Connmttee proposes to do lB, m effeot,. to spacious structure mth many schools, the present Com. 
abro'g&te certain parts which it tbinkl to be unrea.sona.ble mittee would not be the sort o£ COmmittee to be entrusted 
and that is. objeCted to a.s a. matter of principle· •. What with such work. · . . · 
the Ra.u Committee originally proposed to do in this · · · , · • th if · ·be th h 
connection can be best understood by the tollowing portion It would thus be c•em; at eve~ lt . oug t neoes-
• )u, 37 d 38 t ·h · ort which &llO quoted aa.ry to amend a.nd codify the Hindu Law the Assembly 
~:p . an .. 0 

t; .m rep , a.s ~t present· oonstituted is not the proper, ·legislature 
"37. Nm-, on the other hand, can we believe that the. fout. · • . . 

thoughtful reformer will wish to lay violent hands ·on, 3~. The_ Joint Co.DlDllttee ~ a. ware of th~ di1Jiculty ~ 
the a.ncient stmoture of Hindu Law exeept for provecJ.. dealing With a. partiC1!.lar toptc of la.w and.tt aa.ys ilit i.1 
necessity. It is a spacious sti-ncture, with many schools, would be ditlio\ilt to deal with that topic without ha.ving 
a.nd by a judicious seleCtion a.nd combinatio~;~ of the best ·· before them a. eomplete picture of all proposed reforms 
elements in each,· he should be able to evolv~ a system and that their task wpuld have been sim~lified if the who~e 
which, while retaining the distinctive cha.taoter' of Hindu picture wa.s before them but the 9olllDllttee sa.ys that 1t 
Ls.w, will satisfy the needS of a.ny progressive society. wa.s not impraotioa.ble to prooeed with one topic as iD: the 

•• 38. It is a Code of this kind that we eontempla.te; meantime the Government ehould t¥e steps to resuscitate 
a Code which shall base its law !.lf suooessiQn op the ideas of, the Hindu Law. Committee and to encourage the· formu. 
Jainlini rather than of Baudhaya.na a.nd its la.W' of marria.ge lation a.nd enactment of the remaining parts of the projeo· 
on the best parts of the Code of Manu ra.tber than those ted Act in the interva.l and such readjustments a.s may be 
which. faD. short of the best ; a dade which sba.u recognise necessary might be tnade in the light of. decision taken in 
that men and women are equal ip. ~ta.tus with appropriate ·conne:!lioli with the othet branch of Hindu Law, but. the 
obJ.i&atiolis as well a8 rights ; a. Code whioh, generally Joint Committee is silent as to whether the Bill would not 
speaking, shall be a blend of the finest elements in the be pv.t'in for\'0 before· the whole' Hindu CodcHe before them. 
various .Schools of. Hindu Law; a. Code finally, which It is pertinent to note that even the modest suggestioa 
shall be simple in its la.nguage, oa.pable of being· tra.nsl.ated of Sir Brojendra Mitter, the Advooa.te.General of Indla, 
into the._ verna.oulars and made aooessible · to all. Such thllt clause 1 sholl!d be so ·a.ntended that this legislation 
a. Code Will doubtless take time a.nd many£minds will have eVIlt;t if it is pa.ssed should not come into force before theo 
to colla.bora.te in its preparation •. But th~re mtm be other relevant ~apters of Hindu Law are enacted. has not 
many competent men and· women in India. who wpuld . been a.oeepted.~ It means, therefore, in efFect that the Bill 
be gls.d to a.ssist in the e~:eeution of s0 majll5tio a task would· be passed whether other pa.rts a.re enaoted a.nd 

. &ffecting the personal law of nearly two hundred million pa.ssed or not and if neoessary an experim.ent made with the 
people." . • .. · : Hindu eociety. Every responsible body; many Jooa.l 

31. This means that the Committee as well &I! tlie Seleot Governments, ma.ny of the Dil!triet Judges with long 
Committee wish to make a eelectiod a.nd llOmbinatiqn experience have been·.opposed to thcf making of the piece
of the best elements in each school so as to be able to e'volve mea.llegisla.tion and.it is therefore .the submission that such 
a system w;hich while retaining the disj;inctive chara.oter piecemeal legisJa.tion ought not to be -resorted to even 
o£ Hindu La.w wilt satisfy the needs of any pl:ogressive if it is thought desttable ~nd decided to amend a.nd codify 
society 'hat the Code would· base its Law of succeesion the Hindu La.w. But tlie revised draft clearly showed 
on the idea of Ja.im.ini Ma.rria.ge Law on the best part .of tha.t the reco~mendations are vain a.nd Hindus are to 1» 
the Code of Mann th~ law which shall recognize men and so bjeoted ~ eqerimenting in social legislation. 
women equal in status with appropriate obligation as ~4. It would be worthwhfie to consider the ba.sio prin· 
well as rights. Such a. Code will take time and many ciples of Hindu Law viola.ted by the Rau Committee a.nd 
minds should have to eolla.bora.te in ,the preparation and approved by the Select Committee a.nd also by the revised 
80 on so that the picking and choosing of certain part has 'draft Code notwithstanding .the opinion of members ofthci 
got to be made so as to retain distinctive character ·and Assembly expressed in debate: In their exp!a.natory note 
satisfy the needs of progressile society. A proposed ! to the Bill the,R&u Committee lets out the main featufell 
Code of this kind must first define what a.re the diStinctive of their Bill 8.1! follows :- . . · 
ohara.cteristict!. ~ ~indu. Law Ill! opposed to any other · - (l)"Th,at it embodi~ a common Jaw of intestatAI 
systems prevailing m India. ; ~hen 1t must also part.icula.risa sucoession for all Hindus· in Britil!h India · . 
the needs ?~the. ~ogressiv~ society. In the absence of .. (2) It re~oves the ae:a: disqualifi~ation by whfoh 
these definitions lt IS Vflr! difficult to sa.y what the Com• Hindu WOmen m genera.! have hitherto been precluded fro:rn 
mittee oous!ders f.~:> be distinoti~ characters. or the needs inheriting property in various pa.rts of India.. · . 

·of progre881Vll sootety. It is difficult also to see 'which ' (3) And thirdly tha.t it a.bolishes the Hindu Women's 
. are the best parts of Marriage Law in the Code of Manu limited estate. In addition \to these 3 the Committee 
arid which fa.ll short of the best. Wha.t is the criterion has accepted too principle Of simulta.ne~us succession of 
which too Committee. is going to apply to satisfy' these m~ tha.n one heir at the same· time and they give no· 
teste t The Public must have before them 11 clear idea reasons for it, in their expla.natory no~ and one does not 
of what the Committee means. A Committee of four understand why . this departure has b;en made- by tbelll 
pen!Oilll only selected without any apparent priJ:tciple is from ti.J.e ·basic principle which is the chara.oteristio of HindU 
not exactly the sort of' Committee for such purpoae, however 1 ,Law., Th~ rule of Hindu Law is as follows:- . · 



•' ' 
The property of the deceased goes to the BOll (and · (of either sex), one the performer of holy acta, is to be 

by son here is mea.nt ~ son, gra.ndson a.nd great.grandson). enriched with 'I'Vll&lth. . 
In default of soninberitu.lioe ia to. go. Jl-Ccording to Ba.db& &ya.na.oha.rya.' s comment on the 'following :- . 
]Ua.ma the compact series of hell'.s m order, as they a~ .However, in between these two (i.e., biltween a&!Jn and 
mentioned on the principle that the 1!-BI!.re&t in bl~od';takes a. daughte)'), one possessed of m&le sex becoll).es the author 
the inherita.n~e. '£he first a.nd t~e centr~l root 1dea, th~t of'the meritorious work such as the offering of Pind obJi. · 
has 1'8mained unoha.nged from . time to time_ up to now 1B gation and the like. The other posseBBed of the J:em&le sex, • 
not to look on ·a.n individual in ~ isola~io,n but to l~ok is only e.ntitled to be decked by benutiiill things such' as 
at hinl in conne:x:ion with a. group ot family or collection 'I'Vllaring a.p~l and jewellery and the like.. A son being . 
of individuals dra.wn together by t\)lation and b9und · author~Zecl to perfotm meritorious actions "lluoh as the. 
'together b~ ties of common blood. . . offering of the Pind obligations, eto., is entitled to inherit; 

• 
'llu~. T'-'· ovstem reco&nizes the family .as a.semx-c. orpor~~<'te the' property. of his parents ; . a. daughter is not ·so ; she is 
v JJ.U> VJ I t t th .u.: te sinlply to be given over in ma.rri.a.ge to another outside the 

pody a.e the unit of soo1ety. .n con ras WI "';'-'W '?'s . 1!1. family. , , . . • 
you have in the 'ivestern countries two systems, VIZ,,. mdin. 39. ';rhis point was. never conSidered by the Rau Com~ 
dualiijtic and . communist or ~Ojlia.list. !he ,lat.ter one, mittee a.nd the Select Committee has brushed aside thia 
that is the socialist system 18 a reactlon agllJJlS~ the text on .the ground that they have not been referred to 
individ~alistio system. The I:Iindu system strike~ a ~ddle . by subsequent writers but the Joint Select Committee 
ooui:se so tha.t you h/l.ve not the extremes of indiVIdual .has omi.,tted to note that the ~ whioh they refer 
on the one hand and society on the other and the family to only gave the inheritance in d!(auU of the son, and not 
js a. group based on_ natural ties a.nd affection and there- ~th the son. Whim in the absenCe of son. as nearest m 
fo1'8 it ~nds to the smooth working of the society. The blood they were allowed to inherit; buttha.t does not mea.n 
fl'mily lieing taken thus as uni~ j;he laws of inh~ritanoe <cl-.o.t the sh ld be b ht alo 'th the m&le heim 
0; succession are based so a.& .to support the lltiability of ~vid; th:~ta.D.':e~th ~. ng Wl 

the family; secon4JY! ~e .disparity between ma.lei! and 40. Certain members of the Joint Colnmittee have in 
females to prevent disslpa.tlon of the property ; tpirdly, their dissenting minutes pointed out tha.t the la.w of succes
limited ownership and fourthly su~~ve 0'Yllersbip ~ sion was 'closeJr inter-1'8iated to the law o( marriage: 
opposed to' simul~neous suocesston. These are thll . Mr. Kalikar rema.l)ted as below on this point:- . 
cardina.l doctriries on whioh the I:Iindu Law has been ,, In 1'8COmmending 1i)le 1'8Volutlonary changes in the 
b&sed. Wp do not find a word in the expla.natory note I:Iindu Law of su'Ccession. the Rau Committse have shown 
why this. particular distinctive ohara'llteristio feature of laek of grasp of the fund.a.n\enta.is on wbioh the . I:Iindu 
the I:Iindus is given a. go;bye. On the ·contrary, there society js based. It is generally recognized tha~ la.w of 
are 1Jlany considerations whiMl would justify the succession is closely iiiteirelated to the law of marriage. 

' fegi.Slative Assembly in deleting the :Provisions which The prohibited' degrees in marriage is ·peculiar to the 
'make· certain heirs ,as sinlultaneous hell'!'· · · Hindu society. Consequently the I:IinduLa.wofsuccession· 

·. 36. Up to 1937 the principle Oi sinlulta.neous succession prohibiting women from absolute interest, is unique in.th!l 
has never boon adverted tO itl all the succession acts ~ world. The· prohibitiOn of marriage, within certain 
amend parts of Hindu Law. It was for the first time degree~~, bas the sa.nctioa of I:Iindu religion behind it and 
introduced by the Deshmukh Act for the limited purpoile , any :vj:olation of this injunctiorr is. looked upon with con. 

_of giving 1'8lief to certain fem&ies coming into the family • tempt in the society. Therefore in my view· a. legislature 
by marriage.. The effect of this innovation has never has no right to enaot a law of inheritance which is aga.inst 
·been co~de1'8d from different aspects by anybody· It has the religious, .moral and eugenic ideaJs of the society.'' 
never been discussed befo1'8 the Assembly at the time and Nilka.ntha Da.s and Baijna.th Bajoria state as follows :- · 
as that Act was for limited purpose and. the right given ''It is generally recognized that the law of spccession 
to the females concerned was only the widow•a estate it was is closely inter-1'8lated to the law of marriage. The prohi· 
notnecese&ryto 'oppose the proposal on various ~Ol.\llds. bited degrees in marriage recognized and 'enforced by 
Now tha.t· the whole I:Iindu Law or at feast the mtesta.te Hindu Law have no Jlara.llel elsewhe1'8 in the wotld and 
suc'lOSsion is befug codified i~ is necessary td consider this consequently tl!,e Hindu Law of successj.on interdicting 
tundamental cha.nge from the, varlous aspects. The, women from inheritance, as such is unique. The systeme 
economic aspec1; of this innovation. appears to have been.·.· of law .,wbe1'8 prohibited degrees are different, suqcessl.on 
put before 'the 'Ra.u Committee as 18 ap~I8nt ~m para· by women is possible beoause.property iS kept in the family 
~aph 22 of their Report on page 15 : ·~ addition, ~here. . by the marriage of persons in close 1'8lationship With each 
18 an bconomio factor in the problem: It has been pomted. other. For insta.nce; marriage betwe~n cousins is t.llowsd a.n!f 
out by seve~ eorresponuents that m a poor $l0untry like is common.in the Christian .and Muhammadan societiee. 
India. the distribution of a man's · estate amongst .. the · Such a. marria.ga is highly incestuous according to llindu · 

·widow, the son, the son's; wid~w, the daug~ter ~~ P.0ss1?ly· Law ~d is greatly· abhorred by the Hindus. So long &IJ 
· the mother, as well, williD.eVltably result li!' the disstpa.tiol\' ·society is ba.sed~on private property the natural. desire, 

Of nch little property as there'lll~Y be m. the country. ~may sa.ythenatura.l instinct, of keeping the property 
Whe,tever may be the Ulti1u.a.te soltJ.tion of tbis.problei!I, we 'in the fa.mily oallDot be ignored. ·It is because the marriage 
fee~ that. it could be investigated adequa.~ly only m an bet'l'i'llBn near 1'8lations ia prohi~ited bY' Hindu Law tb,&f; 
inquiry embracing the whole law of suc~sston.'' · it was · necessa.ry to exclude daughwrs from inherita~ce as 

37 This I8port was made in: June 1941 and the J,>ropo8ed. that would hav.e m,eant .property being broken up and 
Bill ~as first published in 1_942. Wbet\ler any mquiries P?rtions, passing to di~ta.nt families.. The Hindu La.~
tefer1'8d to in the pL.ragra.plr quoted above 'l'i'll1'8 :ma.de.m 1;pe g1vers .respeeted th~ smence of ev.gemcs. whe~ tlley laidc · 
msantime, it does not ~~oppear ahd such problem!" cann?t down the prolulnted. d~grees in mamage. .And t~ey- .. 
be investigated in that short ~od. It can s&fely be sa.id respected the propel'Ciy instmcts of man when. by oxclud.i.ng 
therefore that that Committee ha.d not considered the • fema.les from inherita.nce they provided for th11 property 
economic. aSpect of the dis!lipation of the property ~£erred· b:!ing kept in the fainilies!~ . • -_ 
to in paragraph 22 quoted ll.bove. ' T~ere ill no. doubt t~a.t ·41. Curiously enough, in the 1'8vised draft Code the 
the que,tion was befo1'8 the Committee -wmie . draft!ng Committee do not consider the pertinent question raised 
the Bill to oodlfythe I:IinduLa.w for the intestate successton' by the th1'8e honour&ble ~embers in t,!J.~ debate.·. If they 
of the I:Iindus. It•wa.s th81'8fQ1'8 J1800BS&ry. to set ont the thought that the views propounded therem were not proper 
re88ons ·why in the proposal made the law of succes~ion the¥ should at least have disOussed the reasons and given 
based on the natural aesire a.nd on the natural instinct th8lr opihlon to the publio in the Jllll;l'ginal notes ap,pended. 
to keep the property in the family was th~ught necessar! .. The Committee have merely ignored the debate. · 
to be ohange,d.. Fema.les born in tlae fa~;f go ~t.of 1t 42. In view of t)le strict prohibited degrees of oonsan
by mll.llria.ge a.nd they would not be in a posttion to discharge guinity for marriage the simulta.neous rigltt proposed to be 
~hose obligations and .the1'8fo1'8 they a1'8 excluded from given to· daughters by this Bill is bound to end in dissi
inheriting the property. • 1 • pation of the propeJ:t;y and thus. one of the natural desires 
. 38 'The v'edio text cited befo1'8 the Committee is as ·of the persons holding property, viz.,, to continue the 
follo~ ._ · · . . property in the . f11mily cannot be satisfied. · In other 

A ~on born of the body does ,not transfer (paternal) communities such as Mahamma.dane, Parsees, Jews, English • 
. wea.lth -to a eiater1· he has made her the reoepta.Ole of the men,. Christia.ns-me,rria.ge between· paternal· first .cousins 

etp.bryo of the husband ; 'if the parents prooi8a~ ohildren is. not prohibited a.nd the1'8f~1'8 the . da.nger of diMipation 
I-SA 
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n who has the obligation to eontinue the line by setting 

of th& roperty oaonot be experienood by these commu:Di· ~a. and· mo.intaining the family. The woman has no su~ . a the r:uleJS of .MuhaDliWido.nLaw w.ere m~t r!ponsibility. I! sh& gets o.ny money or prop~rty sh_c gut& 
tieJS. th& Arll.b er~mwdty which was at tha~ tim& Of no~a~o nl for enjoyment. There cannot be any r1ght w1tho~\ . 
::bits and their pr$jl0rly was of a very sun:Ple descrlption ~el!tive duty and responsibility. It will,be. aeeu.that undet 
Sitch as cantel, cattle, sheep, &to. Even:· m· the ca.se of the visions of tbi.s Bill a daughter will mh1mt from her 
~lish Lt.w up to 1880 women had no right to prop&rty futh~ and from her husband wi~out any respo~ibility 

d the marrlag& operated as a merger of the pro~rty and to enjoy the property a.s she. likes. ,'l'h~ son wi!l have, b: that of th& husband. It is only in 1925 ~hat th& ng~~ t~ share the futhm'' s estate with his mother' Bll!ter • Wldowed 
·ven But it is too soon as y&t to see if the e:s:p&rl· sister-in-law and dependent parents of his. ~thor and ~ill. be 

' :!fis a~- or not. Furth~, EDW.and. is not nW:nly exclusive~~ burdened with the responsibility ~£ oont~~~ 
· ouitunll eountry and their rules wtth respeet to "' · · · his ternal family This lS 

~."!:, .... """" ·- •ntirely founded on a.. _dia:,er&nt sy&tem_, th&' line' and mamtaining· , pa. , . · ._. .. --!""·" -~- f il . tMUy removal of se.x ditlqua.lifica.tion wtth a veng~ce. 
aothattbe&....,.,.,.;,noo of these COIDJilUJUtiiiS 19 0 no ava. '·· "'---t · .. tio equa.li+." and· Justice 
to th

A n'""du·-r.:;:.:;:..,IJIU·ty, esnooially when the bulk: of the Apart from tue "'"""' r1o mJunc ns, v , 
9 .o:u.u ............ rc-:- · demand that the d&ughter should not be a lll!llultalleo11a 
..... eonsists of o.O'l'iQUltutllllu.nd and few houses. · " u •n when she marries 

pl'()J'•~h& Commi~-ha.d gone one step further than the heir With the eon. p to now, a wom .... 
J:>eshmuk:h Aet in that under the Deshmukh Act the son, passes eompletely out of her father's family and,feco~ea 
'Wiilow and daughter-in-law all inh&rit&d the property oompletely merged· in her husband's family. hete ore 
.. --ther-lththe'-wofsurvivorshipandthe'Widowandthe our Law-givers teoogn\se that one of t~e most po~~t 
""'"' n• ... hi h n d causes of marital unhappiness wae retention of the wife 8 
da~ghter-in-law only -took a. limited &etate w ·o is 00 8 ;ntere.sts in the !ather's family. • · · • . q • ' 

·., "doW'II' este.te ". Under the proposed law the son, .... 
~dson, great-grandson, the. widow and the daughter· 47. No interest can be more potent than the interest 
in-law and parents when depend~t &~ pro~osed to ~e of the property and therefore they provided that a married 
together a.s f!imultaneous heirs w1thout the nght of snrvi· wotUa.n should have generully sp&a.king no interest in th& 
vorship and it is proposed to give e.bsolute estate ~o the paternal properly. On the one hand ehe would be drawn 

· widow and da.nghter. Under the existing law the succes· · .to her children. and husband by ties of natural atfeotion 
sian being joint an h$! is oompelled to se&k: partition if he and a.ffinity·and·she would be drawn to her !a.ther's family 
wants to be out of th& family. Separation of the property by reason of the property. interest. ~syehologieally 
being looked down. upon, it is resotted . to _in extreme spea.king, th&ret'ore, the family lif& would cease to exist 
cases. By the proposed Jaw, succession though sim.ul- fc:~r. want of Ulllity of interest. Suoh a condition of mind 
ta.neous is separate and each heir is given the oonsc.ions- would hardly cre.a.te a. family .life in her husband's family 
ness that he has hie independent sha.re. · The widow and and for this reason it. W88 laid down in th& Vedas tl:\at she 

. dt.nghter a.re given absolute eatatea. Fragmentation would not be entitled to inherit and it is only in ~gnition 
of the heritage is thns m.ade e.a.sy a.s every heir will natura.lly of her relationship that she iB given a right to inherit 
seek his shan to be separat&d a.nd given to him. The son in the absence of a son and <Widow. It would thus be . 
who was so l011g dependent upon to oontinu.& th& lilie now seen therefore, that ~:emoval of seJt disqualifi~ion as 
looses the bulk of the estate. The idea of th& joint f&mily proPosed would· further cause a dissipation of the family 
ia thns uprooted. The points ther&fore which go against. and it m8.y cause a disruption of the faJ:Pily life with bad 
aeceptanee of tli8 principle of ai.mult.a.neous euccesslon &N effect on the progeny. · • · · 

• llll folloW'II: (1) Vedic text is against it; (2) the pu.rpoi!Elll • , The right of a daughter is reeognized only in the absence 
· of the iaw of inheritance, Viz., to keep th& property in th& of a ·son· and my Association is not prepared to go beyond 

family is vio1ated owing :to the strict ru1&s against that stage, except in the case of a daughter who :remaine 
inbreiidingWddownbyRindu)llow; a.nd(S)th& economic unmarried. · · ·. · , 
factor. In an agriculttu'a.l 110untry lik& In~ it would 48 .. In giving their reasons for including the daughter 
IBSult in' the dissipation of the property. .. along with the son, the Committee has telied upon certain, 

44. The :&au Committee as well a.s the Joint CoiDJ11ittee texts from Mann and Yir.jn&valkya but these texts refer to 
appa.reatly have acted. on th& fact that· the prinoi{>le~~ "Puttrika. whioh han. technical meaning, the· meaning being 
« f!imlllta.neous suooession has been . accepted ill the a da.ughter who is given in m.e.rriage to her husband 
ABaembly in pa.ssing the Deshmukh Act, but that Aet-was under an agreement entered into by the father with 
only for the limited purpose of giving relief to..,C)(lrtain the husband, that; the son born to the oouple would 
·fAmilies and th& want of th& opposition, or th& silence belong to the f&tli'er and the verse refers to this kind ·of 
.on this point ought not to be taken a.s a.ceepte.nce of the daughter. . . 
principle. This is borll.$ out by the Home Member making • 49. The third main feature of• the bill is the abolition 
th& Government consent conditio1J&l on limiting tht\t. Bill of the Hindu woman's limited estate. With respect 
to wife a.ud danghter-in-la.w only. They expressly ·:men. to this also my Association is of the viaw that the root 
tioned tlmt they were not pn~pared to extend the principle idea d.£ the Hindu family .system is the preservation of the . 
to daughters. That was in about 1936. Nothing has family properly and in view of that root idea the absolute 
8inoo hap~ ·which has induced the Government to right oj pr9perty is not reoognized even in the case of self· 
see the inJustice doue to the daughter in 1939 exC$pfi the acquired property of a male u will be apparent from the 
claim made by .eertain aectimls of the_ ladies. Eren the text, See commentary « Mitaksbara. on West 113 ·,of 
Ran· Committee was not at lirat prepared to includ& YajiJ&va.lky~ Smriti. · 
daughter as one Of the sim.lllte.peoue heirs but in their • . The oonclllBions of the Ran Committee are- , 
note tlte Ba.u Committee says that they have changed, their · . · 

inion in View of the weighty opiniQI!s received. . " ~ut, on the whole, .it seems ~afe to state t?t ~~tl '? 40. It would thUB bit clear that in :making this de a.rture anthontJ\' for the ,doctrin& of Hindu. w~men .s. lim!ted 
from the Hindu principle both ,the Ran' Committe/as weU .eatate is not unequl!'lcal. , The same vr.ew 1s oorroborated 
u the Seleet Committee have not giv&n their n~e.sons as to 1 by the Sel~ Com~ttee based .on the same :rea.son. TheY 
wh th&y have done it. and this prin'Jiple 011 ht to be he!~ that m the Mitakshara this theory of lim1ted o~er· 
deJ!ted from the Bill if it is to be taken into co~idera.tion shtp had no ,Place at all.. .W. property ho~ever aoqllil'ed 
at aU. .byt~Je.woman beoo:mes stridhan and such stridhan devolved 

. • . ' . . not npoli the hei:ra of the last nwe holder . but upon her 
46. Swmd ;mmn [t.<ltfre.-To !~!move the sex dis91UiJili· · :Own h&ira. Such wu the scheme ofMitaksb.il.ra. The same 

illlotion by wh1cb .Hindu WO!Jl.en m general have hitherto point has been ma.de by the Rau Committee in their fourth 
been preclufled ~ in~entmg ~op.erly from variowl memorandum on which their expla~J&tory note is .based. 
parts of~- In d~SeqS~ the prmmple of sim.u~l!ll It would be necessary therefore t~ examine ·t)le supposed 
su~~n it ~ ~een pomted out that the prohibition Mitakshara tieory on which the whole proposi~on is based. 
against mbreeding m the c<_~de ~_Manu made it necessary It turns· upon the introduction of the wortH' Adya. ' in 
to postpone women from inhmt~ properly 80 long as 1, Verse 143 of Smriti of Yagnavalkya. In the second line 
~~ ~ndants were alive. Thl8 :was _m.eant t!) p~vent of the verse, as the word • Adya ' after the word ' Adhi· 
dmipatwn ~ the property. In ;new or ~ ~airlllnea.l, vedanlka, and Mitakshara interpretation of the ,word' 
nature of Hindu ~mtly equal right of ~t:an<». to ·•· Adya' is aD kinds of property obtained by inheritance, sale, 
•omen -, not d!llll;flloble by r:emoving sex disqua.lltica~on. partition and· gi!l;, would be· stridhan. Here the word 
The a.dvan.cem'lllt Ill a relative t.:rm or J;he Commtttee Btridhan bas its popular meaning and not a. teobnioa! O!l#l• 
have forgot!";n to no~ that the Rmdu. soel!ety. W1.18. based On this interpretation the Rau Committee in their fourth 
on the patrilln.ea.l family from the Vedic· tiur.es. It 111 the memorandum says. that a diatinotion must be made 

. . 

I 
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,be~ween property on the one ha:nd and dominion1over or to concede .wen to the male ma.nager of the joint family 
devolution of the property on the other, so tha.t they say the full power to alienate the immovable property that he 

,atrldhan should be taken as meaning property of a.woma.n may have hilll8elf acquired. Could he then have ever 
• notwithstanding the degree of domination or the course dreamt of investing women.with a. right which he was not 
.of devolution of the property.", ' prepared to gra.nt even to the male manager ¥ Ria silence 
• 60. The second step in their reasoning is that as no on the point may simply be due to the fact that he 
woman was disqualified for. suooeesion by reason of her tacitly accepted the· general principle that women are 
sex so equally funda.mental' seemed the proposition that no limited heirs. A print~iple whioh was approved even by 
limJtation should be imported into the nature of an estate Brihs.spati, the most· well 'known advoeate Qf women's 
because it is held by women and. the Mits.ksha.ra. while it rigbta-Pa.ge 315, Notes 2 and 3. Altekar.,. " 

· includes all property belonging to a w6man in the term 54. Further the word ' Adya·' ·which mes.na etcetera ; 
.stridha.n nowhere imposes any limitation· on her domi· the word if at all is used by him has 'been obvi0118!y 
nation over it, Then the Committee goes on to reply intended to iilcl~de items like bride-price, gifts from 
to the doctrine of the perpetual tutelage of Hindu women relations a.nd presents received after marriage which are 
by relying on a single line on the Mitak:sha.ra. :- · mentioned in the immediately following lines. If, there-

" The text of Narada which declares a dependence fore, th~ basis on which a. theory is based is doubtful and 
. ·o/ women is not compatible with their aoceptanee of the iirl'erence drawn by Vigna.neshwar's non-'II'lention of 

property even admitting their dependence. III. other any limitation •on her domination is l!till weaker especially 
words; in Viguaneshwa.ra's views, this dependence eveq jf when it is read in eonneetion with the other portions . 

. admitted hss little bearing on prbperty rights-a ·con-· . 55. Then the third reason given is the text of No.rada 
·()lusion which is borne out of the faot. . According to aU which dE;clared the dependants of woman, is not incompa
schools of Hindu Law a woman has absolute powem of · tible with their acceptance of property but the point here 
·disposa.'l over certain kinds of Stridhan and they further is n9t whether they could accept or take property but 
•express their opinion that the Law has become' complica.ted . their dominion over it. It is illogieal to say that because 
beca.use "we have depa.rted from Vigna.neshwara. and the . a. person is capable of holding property, therefore, he must 
·.solution is once. mort! to be found in a resort to his ideas. be absolute ·own!)r of it. It may depend upon the status 
Now this porj:.ion has got to be eKa.mined." of the, person, upon the nature of the property and the 

51. The firs.t · thing to be considered is that the word cirolimstances bf the society in which be moves, for 
"Adya" after the word "Adhivedanika" in the second instance, a minor is ca.pable of holding property ·but he· 

Jine of Verse 143 i8 not found in ali editions of Y ajnavalkya ca.nn0t have any absolute dominion over it nor p_roperty like 
·Bmrlti and doubt ill expressed ·by schola.rs whether the real property in English which vests absolutely in the 
-crucial terni 'Adya.' which is Vigna.neshwa.ra.'s sole justifi.. .Crown os.n be the subject-matter of full dominion. There~ 
-ca.tion lellolly ooelll.Ted in the original verse of Yajnavalkya. fore, in using the argument about the tutelage of women 

·,Instead of the word Adya, .Afa.rarka, one of the earliest. not being incompatible with their 1!-Cceptance does not help 
·commentators of Yagns.valkya, writes Chaiva instead of the the deduction held by the. Committee. : 
-word •Adya.' after Adhiveds.ni.ke.. Jimutvaha.n contends li6. ItisnotonlytheDa.ya.bhaga,'Brih~ti,Ka.tya.yana 
-that the oorreet reading is Adhiveda.nikam-Chs.iva s.nd,not but later writers like Mitra. Misra. are not in favour to 
Adhiveda.nikad-y,anohs.. • · give absolute power to the widow and it is worthwhile to 

52. The second reaaon in corroboration of the theory .refer to -Dr. Altekar's aumm&y at pa.ge 321 ofthe position 
·that the- original word was not Adya. is 'to be found in the in -reply to the .query whether widow's power is to be 
:grammatioa.l rule that the word Adya is. generally used, in . enlarged and he sa.ys the dls!'bility is that her power in· this 
.Sanskrit at the end .of an enumeration and it should 4ave connection~ not unrestricted. This is of COW'IIl! .a. dis
•oome not· after Adhivedanika in Verse 143 but after ability from one point of .view but also a protection from 
Anv&dheyaka in Veme 144 which is the last speci:fic ea.te- ~other. In the Punjab llolld Palestine, for instance, m!lole 
.gory of stridha.n mentioned by Yajnave.lkya. This opinion. peasants had unrestricted power of alienation.' . The result 
is expressed by Dr. Altekar of the Benares Univemity· was that many of them sold a.wa.y their valuable lar>da and 
·!"t ~gee 264 !l!ld ~65, in'his. book ~n the position of wom~ became paupers, as they o'ould not properly utilise or·invest 
ll1 Hindu eivilisat1on. The Comlll!ttee has referred to this the sale proceeds, and Dr. AltekAr proceeds further: "We 
book. Therefore if; cannot be said that the Committee should notforget that 95 per cent of widows are uneduoat
'h&d not th~ 1111spiciion before it .. But they did not refer 00., inexperienced and altogether innocent of the provisions 
1io it at aU. All that the select committee does is that the of.law. If they are given the right to dispose of their landed 
founder of the Dayaba.gha. sohoel was chietly reepops!ble 'pro!Jerty, many of them will be induced by1 interested 
for advocating the theory of lin!ited ownership in their patties to enter into unwise transactions " and lie concludes 
.report but they did not see that this J."e&.Soning. was based that " in the present oirenmsts.noes it is not in the interest 
-on the interpretation of the word '0baiva' instead ·of of the widows as a claas tltat they should have· unrestricted 
A:dya in that veme and he is not the sole,peraon that has pOwers of alien,s.tion.'' Curiously enough Mr. Justice 
-glVen tha.t rendering but that even Apa.ra.rka had done it. Diwatia. hss also uttered & warning to the same effe.ct. · 
-o~e ~ld · ha.ve .expected some argument against. this 57. The Joint Committee' states,." There is a. body of ' 
J!2_mt tn eithro: of the reports or the expla.natory note. opjnion which will maintain that women as a. class should 
nerefore the founda.tion for this doctrine has been based be excluded !rom ·inheritance and should 'flot be' given 
-on probably wrong ,tert. • · · · absolute ownership over. property they acquired either 
{)o 53. ;t'he ';'cond reason against ,.the proposition of/the hy inheritance or partition and theyret'eiTtd ~o the opixrlollll • 
,__~ttee IS tha.t· the l;ule with respect :to atridhan has urged on the basis of certain Vedic Texts the general 
"""n extended by them to all kinds of p:toperty. They incompetence of women, the evil of fragmentation, of 

.11hould ha;ve se.en that a distinction ha been made between hoarding &nd the fear of the property being ·lost to. the 
:prohp~rty tnhented from males such sa husband: and property family. The text they refer to says nothing about right 9r 
m erJted ;from females or otherwise, in the first os.se all domination over property, but merely states that they a~ 
\proterty mherited from males she 'inherits in her oapaoity entitled· to inherit in the absence of sons. One other 
~t t e surviving half of her husband ood thercl'ore, she takes argument used is that ~e widow's alienation is a. frequent 
l, as represen.ting ,the estate which is: burdened withobliga· sonrce of litigation. , ' · 
tlo~ s.n,d therefore she is bound by those obligations. The · 58. No. l.-" The most serious aspects of this di"sa.bllity 
~~hga.tron~ do follow the natnre of the property inherited are, that it is one of the most fruitful sourees of litigation in 
lD her hands.· The Ra.u Committee further say that 0\11' Courts to-day, . · 1 ' 
VigtJ._an~wa.r nowhere 'lays down any limitation on :aer No. 2:-Tha.t for the sake of protecting the property 
·dommat10n over it nor d9es he give her absolutE! domination when the woman is not in real need, it penaliaes her, when 
·o:':'er t~e same. If' ·this silence of Vignaneshwar is read in a time of real need she requires all the money she can get 
wtth his o~ general theory of restricted ownership the · by the sale of the property. It is also f'tl.rt.her sta~ by Ptem 
:conclusion ":'ould ~ve to be that Vignansshwa.r did not. "whatever llfa.y have been'the case in the past, a general 
lntend to gtve absolute domination over that property. disability of this kind os.n hardly be defendecf at the present 
'The psssage from Dr. ~tekar's book on page 220 is pert!· day, when we have women legislators, women la.wyets 
llent .~ere. . . · and women ministers." The first serious aspeo~ of this 

n lt Is howev.er very doubtful whether Vigna.neshwa.r disability is a.oqordl.ng to them that it is a fruitful source 01 
l'ea

1 
Y mtsnded to mvest the widow with thu right of dispo• litigation. So are cases regarding Da.tts.k: Why not de 

sa 0!er the ls.nded property included in her stridhs.n but ~a.y with the institution of Jratta.k altogether t Th 
~cqUII'ed by inheritance or partition. ;He was not prepared seoon~ reason given ill t~'\t there are women legislators .. 
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wouien Ia~ &nd women ministers, but their proportion personal law a.nd each gioup is justified in claiming th11.t 11\lch 
to the whole women population is extremely small11.nd as a personal law should not be interfered with by 11.ny fonn 
Mr. v. V.Deshp11.Ddein his bookhasshowntha.tDr. Mitter's of legislation. It is neither open nor legal for any ofth& 
obserration that the oase relating to the extent a.nd nature two. Governments to impose a. personal law of one gr~m~ 
of vromt>:n.'s estate which come before our coarts are more upon a.nother group against its wishes. There is rio jnstifica. 
numerous th&ll the other eaSes of t)).e Hindu Law put tion for the Government to impose upon a group a parti. 
together;is quite ina.ccurstl:l. ·He. has given statistics to cularsystl:lmofinherita.ncewhiohisnot a law with it as law 
justify hill reu1arks. Equally Wlth the number of cases simply on the ground that a. homogenous or a nnifo~ 
are Ca.ses arising in which the power of a joint f11.mily system: is contemplated to ,be called into existence. The 
manager or father are questioned in Courts by sons but all MuiliiJDIIlMans, both Shiy11. Qlld Sunni groups. ate allowed 
that is kept up at lea..ii not deleted. In fact ·that topio to. have· their personal law of inheritance without ,the 
has not been touched up to now and it seems it was not slighest interference ; why should the Hindu group be 
likely to be taken up in the. near future. · · · ealled upon arbitrarily. to submit to .a singular system 

59. As stated in some of the pm:agraphs above in Hindu however repugnant it may li,e to the various groups. The 
Law absolute power or domination over property is an system under the Code tolls the death knell of survivorship, 
exeeption rather tha.n a rule and it appears tha.t in that right by birth and coparcenary system as is clear from 
respect the Continental Law is the same. The Continental Part m.A, clauses 1 and 2. It· abolishes nearly1 t~e 
Law restricts the testamentary p'bwers of every holder. Mi~ara principles in toto a.nd gives preference to 
Therefore it ca.nnot be said that the restrictions on a person's"" Day11.bhag principles." The provinces inhabited by the 
power ~f disposal are· necessarily bad so that the" doctrine Hindus following the Mitakshara system have a.nd should 
of absolute estate being conferred ought not to be accepted really have the legitimate grieva.nce against slavery under 
by the legislata.re. , Diwan Bahadur Brahma., a well-known "such a.n enforced legislation upon them. The framers 
lawyer of Na.gpur, is of this opinion lmd gives practically ~of the Code ca.nnot ~d are not expected to treat lightly 
the same reasons for his opinion in: his tract on the Law of the claims of these Hindus because in their opinion codifi. 
Hindu Intestate Succession. • I . cation may amount to simplification .. Every Hindu 
· 60, "While discussing the daughter's rights it has been by birth· should he free a.nd is juatified in claiming tA: 
seen that the daughter is not entitled under the text to be be free in t.he principles which are directiOJlll of Rish 
a co-heir with the son but it may be that in the present day of his own gotra, pra.var or shakha. The system as ~ 
daughters might remain unmarried a.nd in that case she 1s nqw prevails in different parts in our opinion does not call 
without any support. It is suggeSted therefore that for' the slighest interference, much less revolutionmy 
a daughter should be given a right to inherit along with the innovations as are embodied in tb draft Code and Wfl' 

brothers when she is unmarried. The suggestionll of have no less pleasure in opposing the codification than 
Dr. Altekar on page 298 of his pook are r~onable ,a.nd . those who are supporting the same. Under the prevailing 
should be accepted. system of Hindu Law, a. Ka.rta oi Hindu family, be. he 

" the above discusSion will show that the following father "Or otherwise, has limitations in disposing of joint 
cllanges are necessary in the Law of inheritance as far as the family. or anoestra.! property ~d has , an ·obligation to 
daughter is concerned : . preserve, the same for the . benefit of coparcener&. This" 

· (1) Thedanghter should ha.vethefight to sliare in wholesomeandprudentcheokis soughtto.be given ago-by 
her patrimony equal to half that of. her brother if she by the proposed enactment w.!llch creates a. right to succeed 
:remains unmarried ; she would lose this sh.are on her on death insteM of a right in the said property by birth. 
Jlllllria.ge. . · 4. ;Definition in clause 1 in Part IT, heritable prwerty 

(;) She should have the right to deD;ta.nd that an a.ud Part m.A, are. revolutionary ch&llges open to objec· 
amount from her partimony equal to half share of her bro- tion for reasons stated above. · 
ther and .r;tot equal to one-fourth such 'share as laid in the 5. The inclusion of a. daughter as simultaneous heir 
Smritis should be spent on he& education and marriage." with sons' and widow is objectionable on the principles-

61. In ad~tion to this, the. severa,l chapters have to be originatirig from religious tenets. The male heirs, son. 
criticized in detail which weuld be done in a later. supple. grandson, great-grandson and no more ·or further tha.n 
ment to this but genera.lly it may be said that the comment that in .compact serious of heirs are entitled to 'offer obla. 
ofDiwan Ba.hMur Brahm&' on the seve~! ~laU(!es are just t\ons and hence from the very beginning they are taken 
a.nd reasonable. \. ., as sta.nding on the same footi.iig and hence when succes· 

41. Abmeda.bad Bar Association. sion, which is not the prim_ary object in Hindu Law,. 
ConmcATIOl!l Ol!' l:tr:rESTATE SirOOEsSION. CIIJlle to be attach(\(! to -the efficient offering of Pinda, 

1. This. ASsocja.tion is fundamentally opposed to the natur:y _da.ugPin~~-on md. erits camebto be excluded. ~~~· 
codification of the Hindu Law in general and intestate cann give · ..,.. a.n moreover ecomes '' Paragotn 

by her marriage. She lost all: her legal status and right in 
succession in particular. TJte Hindu Law .is b~d not th £ mil f h birth d -'- h•~ • Ia · tal 
on mere proprietary claims or on mere social fabric of ~ a Y 0 er an . u..ug ..,:r s c im · to paren · 
family property as under English Law or any other personal estate stood lower than that of those who belong prima.ril1 
Ia b t · .....;.... ••. :~ ded h ~ the family by birth or marria_ge and who could bf 

' .w u 1S l"~uy groun on t e sa:cred principles of Pmdapradana confer reliaious merits· on the deceased. 
religion which have from times immemorial been the blll!is Th 'd f .,.. 
of conduct of a Hindu born as ,BUell, thi:oughO]lt hie life. e. Wl 0~ o the dec~ed on religious princip~es-
The statutory • enactment which revolutionizes thesEi carnes Wlth her a. fictiOn of efficacy. in offenng· 
principles is funda:tnentally 'contravening the solemn ~d~ a.nd she ~ . allow~d ,legally to develop it by 
ptonlises of Her Majesty Queen Victoria's proclamation .prmclpl~· of ~opt1on. Tjns lS the ground why .widow· 
that · tters of ligi' d nail h stands lJI!l!lediately after ,,the thr~ descents, i.e., Son," 
. m_ma. re .on a.n .Perso aw er subjects son's son and son'sll!t>n's son,.theoruysimultaneous heirs' 
m India shall have fiille,st liberty.. This proclamation before .the Deshmukh Act, in· order of succession. · On 
has never been violated and in the matters ·of personal 'd · th · 

· law, based on religion, it is not open either to the Central .consl eration e widow belongs to tM family of deceased 
• or Provi:!lcial Government .to legislate at all contta.ry to a.na has also a right to confer merits· on the deceased ; 

the tenets of succession a.nd other subjects f Hind' some legal concession·can be made in her favour and she is 
Law. 'The codification hence in the opinion of 

0
;:, asso · u ~0 pla~. by the Deshmukh Act; but so far as daughter's: 

tion is 'misconceived and ultra vires. ~· mclumon m the list of simultaneous heirs rests on no merits 
. 2. In a. vast country like India the .Law of inheritance 'except.that ~e is. born in a family .. like a son, she must> 
which mbsequently came to be propounded in va.ri ·have some clann like that of a son if not equal at least• 
provinces originated from the important obse nies 0~8 ha.H>.· The · share and claim of both stand opposed to 
monies known as " pindodakakrlya " he cer~- · re~o~ of the law and common sense,· and also to religious• 
issues hM and have primarily· obligation to offer b!t e pnncxples. . . . · " . 
pinda. and ta.rpan to the pitrus. The effica to off! 6. The classificat1on _of· t~e· h~irs ~hough_ evolves its· 
these to the father and other ancestors was cythe basis ~ew ~stem by_ pteferentxal cla~il, 1t bnngs down a. change· 
of preference in claims which ultimately developed · to m whwh outm~el'l! of the f~mily take a priority to those-
a. fk-tion of right to property. . . m , who are ~om wx~hiil the.family. Group No. II and Group 

3. This personal law came to lie reco!!llized in differen . No. m m. sectxon (5) m Part. II illustrate this amp~Y· 
eVinces according as the saint· or Ri.ehi a.ve dire t The~e. outs1der~ who have hardly any regard for family 

Fwns to his clans and they then developed m'io diffe ,:;, tradxttons and ~ts welfare and introduce themselves prior 
syitems for ~era! groups. "Thus this has b r_-,.. to those _hom ~ family' 'Will ·nlllturally be asserting their· 

. ecome a. pr.eferent~a.l cla~me. Group U a.nd Group III fll\ouldl 
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~nter-change places. Th\t will keep the:old order alive; Homam, ~ &clothe the ceremony of adoption of all iw 
for changing which there is no concrete ground or even religious san!Jtity. · · · 
.a prima jMie case made out except that legislative choice. Olanse 19 .(3) (a).-After the words ",as,the estate or 
gives preference. · They ha.ve up till now cla.imed no esta.tes stood " insert the following " at the da.te of the 
p~iority a.t all. ' ., .. death of ·the adoptive father " and delete the . words 

7. In assigning ha.lf the sha.re of the da.ughter to. a eon H immediately before the adoption." 
in cla.use 14 (c) the legisia.ture has not calculated the O~ns~ 28.-The period of 90 da.ya for. making the 
disastrous effect that the malo heirs shall stand impoveri- a.pphcat10n should'be increa.sed to one yea.r, a.nd even then, 
shed.as against the·female issues. Because in her mother's ben~Jfit 'of section 5 of Limitation Act should be extended. 

· estate she should get double the share of son is equally · to a.pplications· beyond one yea.r. on' good ,cause being . 
inequitable a.nd unjust. While codifying, the legisla.ture shown. . . . . . , 
should also ha.ve in view the fact that female members of In Clause 1 (a) (i} of Cha.pter IV for the word ·"fifth 
the .family are not neglected and are given. their due provi- generation" put the word "·third generation" and for 
aions in existing schools of law all over India; · · . the word "seventh'' put the word '.'fifth." ' " 

8. The, codification of. ip.testate succession is opposed _ Clause (ii) to be reta.ined. 
by us on religious principles first, and equitable pcinciplea Olaupe 2.-Forms of m~ge to be retained. · 
next. Moreover, .sol;).-in-law who is an outsider so far as Olanse 3.-Requisites. of aa.cramental- marriage. to be 
wife's parental fa.inily is concerned, will compel his wife to retained' · with followil1g a.lterations-After the 'Word 
assert her claim in her parental property, disturb family " two " and before the word " Hindus " add the words· 
peace there without slightest regard for the family repute.- . "sui juris." · 
tion but solely guided by a selfish motive, his interest being Sub-clause (1) to be reta.ined, 
centred in getting property and nothing more. Sub.-cla.use "(b) to be retained. 

9. The, proposals of the Code in givil;lg simultaneous Sub-cla.nse (c) M be reta.ined. 
successions will only result in doing a.way with the funda.- Sub-clause (d) to be retained. . 
mental idea of Hindu La.w that the Hindu fa.mily ·a.nd · Sub-cla.use (e) to be 'altered as under+-"H the bride
family property are units to be preserved for the benefit 'groom or the bride has not completed his_or her 18th yea.r, 
of the copa.rceners and females of the fa.mily who a.re in the consent of his or her guardiap. in ma.rriage is obtained 
it by birth or ma.rriage which will result in fragmentation for the ma.rriage.'~ . , · . . · • .. 

1 of the property which would inclu,de in many cases single Olanses 4 and 5 to be J.eleted a.nd alterna.tive clauses 4 
houses, businesses a.nd amll:]l pa.rcels of property. The result and 5 to be substituted. 1 

therefore will only be .obvious enough to start disintegrita- Olanse 6 . .,-" Sacramental zwi.niage not to. be deemed 
tion in the first line on the death of the intestate propositus invalid in certa.in cases " to be retained. · , 
.and ·in the second and third lines 6£ suc~siQ.n to complete· Olanse 6 (i).-" Op~ional regiatra.tion of aa.cramental 
ncm-existence of such unit eithe:cby fra.gmentation, partition ;ma.rriages " to. be ,retained bu~ the word " compulsory " 
or by forced sales so that the right proposed to be given to be substituted for " O.Ptiona.l.'' . · 
by this enactment, apart from its necessa.ry effect of intro- Olanse 6 (2).-Read as, follows :-No such 'registration 
ducing stra.ngers in- the family and fa.mily houses ,in the · shall take place, axcept witJ& the. consent in w_riting of 
form• of sons-in-la.w &nd stranger-tra.nsferees·. both the parties to the ma.rriage, provided where the wife 
. These being the funda.mental objections to the proposed ·or husband baa.· not completed his or -her 18th yes,r, 

.enactment on principa.lly religious cu,stom or. uaa.g& having the consent of his or her guardian instea4 of his Ol;' her 
:the force of la.w, social fabric, obligations from male h!lirs, consent shall b~ required.. ' . · 
integrity of Hindu family, family properties, .it is expected · ·· : Crvn. M.u!.II.!:J.GES. ' .· , 
tha.t the existing la.w of intestate succession should not be · Glawe 7 .-,Requisites of civil marriage.-In cla.use (5) of 1 
revoluvionized in direct contradiction of aforesaid principles clause 7 after the word prohibited degrees, the word 
:and thll result is that if the enactment is passed as proposed " by this cha.pter " , be deleted and substituted by wa.y of· 
with reference to this part it will not only be detrimental· explanation 2 (b) which says who are within prohibited 
1io the interest-of the male heirs and reversioners on the degrees.. · · . . - . · ' ' 
death of a widow but will in numerous cases be detri- · Ola.ns~ 8 to 22.-'-Under the hea.d ".Civil marriage" 't<) 
mental to the interest of the femaJ.es ·of the families at be retaineli. · 
the hands of their ,O'fll husba.nds or their husbands' 
!l'$tions a.nd will make.:tlhem mere tools to wreak vengeance · . GENERAL, PROVISioNS. 
for smallest parcels which are proposed to be given te them Olanse 23 . ..;_" Guardianship m ma.rriage " to be reaa 
.on !IUCcession. ' a8 under 23 (a) if Hindu boy or girl who·are sui juris but 

, liaV1l not comple~ his or her 18 yesrs. 
. . Anol'TIQN (PABT VI). · Ohap!er-111.-Nullity and dissolution of marriage.-:-

9lanse r:-~ongst ·Hindus custom overrides the la~, Cla.use 2g....,.Decree· ilf nullity of· ma.rriage-,-Delere' the. 
}>tO'rided the custom is ancient, invari(l.I:Ile, not unreason- words " District Court or High Court " . and 8'Ub3!itute the 
.able or opposed to public poliey. Provision, therefore, word " Civil Court." . · · ' 
:for abolishing au· other forms of adoption, except the Clause (3) should be deleted:- , . 
. Da.tta.k one, would not tneet with a.pproval. . · · · ' • Instead . it · shot¥,d read· as under : " Every 

. Qlause 1, sub-clause (3-) ma.y, therefore, be·deleted. • _ decree passed by a Civ:i! Court under this cha.pter shall be 
Olanse,5.-Instea.d of uFifteel).th" insert "Eigh· subject to a.pp@l under sections 96 and 100." -

tteenth.'' , . ' Olanse so-Decrees jot dissolu!icm of marriage,,_{JjiJ.uae 30 . 
Olame 12.-Under the ~xisting Hindu La~, an or,pha.n 'relating to dissolution of ma.rriage should a.pply mutatie 

oea.nnot be adopted. It is high'time that there should be muta.ndia to aa.cra.mental ma.rriagea as well in view of 
.11. _change of la.w on this point. H the adoptee is a,n orphan,- ancient texts from. which the cla.use deems to ha.ve been · 
,Ina certificated gua.rdian ma.y give him in adoption.. Cases , copied ~th the following additions and alterations :.:... . 
:may be ima.gined in which a. promising and intelligent Olanse 3Q-Decrees for diilsolution of marriage.-Sub
"boy who may be desired to be tali; en in a.doption ecanno\ 1titute the word " Civil Court." · · · 1 
ibe so taken, -if he happens to be an orpha.n. ' (a) Substitute " five years ", for seve~ years .. 

Olanse 13-(iii).-Bar of marriage should be r~moved (b) To be retained.·. ' ' . 
.But bar of issue before adoption may be added. . '- . (c) Substitute the word ·~ 3 \years", for "seven 

Olanse (iv).-Bar ofUpll-n&ya.n should be removed. 'yea.rs." · . 
Olanse (v).-;-:Instead of this a. cla.use that the intended · (d) To be-.Teta.ined. ' . ' · I'! 

.adoptee must· be younger than the, a.doptive father or . · (e) Substitute the word "3 years," ior "7 years." 
:mother should be substituted. C!a.uses .3 to 5, put consi· . (J) To be reta.ined. ' • " · 
·dera.b~e ~estrictions upon the intending a.dopter, as to the : ' ' , : 
.selection o~ i)he boy pr~posed to, be adopted. A suitable 42. N. V, Bbonde, Esq., B.A., LL.B., 28, Budh\varpe,, Pooll,jl." 
"boy, fulfilling the reqwrements desired. by the adopter · . . · , · 
may, be diffiqult to .be found unless the restrictions are t · ·. I · ' 1 

few a.nd mild. · · , ' , · · l, The idea.l to have a Hindu Code for the entire Hindu 
( . · !Jlanse· ~5.-:-(2) sho';lld • be . ~elated. ldea under- community throi:ighout the len¢.h and breadth of' India 
~Ylng a.doptjpn,)S. oonferrmg of relig;.ous benefit O? deceased is . welcome ; but' having reg~nf to· the age long customs 
:father or exis_;mg. adopter. Domg awa.y Wlth Da~~ arid practices; sometimes cherished, by the people as 
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· . • 1y 24 Par·! IV dau$e 4.-Add· at the. end " when tlle 
religiOIIII oh.wvallOOS, there should betlwo 8~· ~m~d ~ge in whloh the riteS ate performed is not llllde.r. 
,Mit.aJ,;slwa and Da.yabhag. Da.ya ~ 'tsys m: ando the stood by either part.y, thoso rites should be 'tlxplaineq in 

· oontin~e to rule as and=: at1;r:: ~ British India. ·the language understood by them:" , 
~~:tessh=td ~o'\\' the British. Indit.ulegisle.tion. 25. Part IV, clauae 5, ~rdb1~d '~A m:U'!,.ddeh" ot 

• i&mil .._.. ta.ins the bridegroom " after the word r1 e. a~ 
• 2. The pre~~t. joint ~u of y u,ru~m,_~of :f&mily should be mu.de. seotiou. 3 (11). (Alternative clause). 
gllii1Ill of SOI'I&lism. EarDingll one mem...... 1 ti oJa. ) Bh 

be-in rooghly owned and enjo,yed by all members of: 26. Pari IV, cla.tU~~ 3 (d), (a. tema: v~ use . ould :! eawt-. This principle can.. be well utiliz.eda.nd worked • be reproduced as per~~ (d) of soot1on 3 . With the 
11 •• but it is also bein8 abused by lazy members of the words "uule.ss • . . to the. end. 
lnilly. The committee should aim at main~ the 27. Part IV, c~a- 7 (4) proviso· a.~?t. "no llOilSenl 
intemty of the family. · being necessary in the ease of a widow, to be dropped. 
a."Thenewdraftlooksmotetothepersonanden~ Similar ehange be made, clause 14, clause 18 (c), oiaW& 

the developmenf; of individua.listio and sepa.rs.tist ~- 23 (b) . ' 1 

cles. We must look to thll m.aintena.nce of the family 28 'Part IV ~e H.-Three months' period in plaoe 
·as a unit.' The family_ should .reillllin as the ~tre of of 14 days sh~uld be provided; in ease of civil marriages, 
gravitation and a.ttractiou. and we should only iiV.: scope for ta.king objections under cla.use 11. · 
for individual enterprise consistent with the. keepJDg.Up 29. )'art IV c:Z4ust29.-Theforumshouldbem.entioDed. 
of the family tie. · ~-"- sh-'d ,_ del ted. in, cla.use 29(3).-In place. of "District Judge" 

4. Part m-~ of the draft """-" u~ . ~ e · use the words " District Court.", ' 
There should be some control ove~ and: limitations to the 30. Part IV, ®me 30.-A period of three yea.rs should 
power of disposa.l of property, which~-~ the~ onlyth be substituted in plaoo of seven in cla.use.s (a), (c;) and (e). 
if tho son a.nd grandson were to II&ve a.n mterest m e • . 31. Part f.-After cla.use 31, a provision should be 
joint Hindu property. · . made to ha.ve the King's proctor made a pa.rty to th& 

5. The pro~ Hindu Code )lhOuld come into ~oroo Fitiu pursuance of lll!Ction 17 (a) of the Indit.u Di'IORe 
1i.ve yea.m, after it 1s passed. · · · . · . Act ' . · 

6 . .At the end of ola.use 5 (j) ~I~ the folio~!-:- .. ail: Part VI, ®lllle 5-.Adopli<m.-Suhatitute "21 ", 
":~vii!ed that pro!ltlo/ ~ted or obta.m at, for "15." D!op ·" Exp!a.nation." 'The possibility_ of 

a ~tio~, from her hus~ 8 mmily sba.ll ,not be deemed begettiiig a son is a point which ~y weig"h with the 
stri~. · . · · •· persons concerned. . · 
. 1. Parl II, clause (2), &'lib~ (b).-IDustra.tion fa 33 Part VI clause 11-Even a.n orpha.n may bE- given 
~ppropria.te in spite of th? reasons given by the com-. in adoption by his elder· brother. · Under the existing law 
~tteeOlaiU!fl .2 (b).-Retain Joint Select Committee's su_oh a.n ~ptiou. is._held valid if a custo~ is ~ta.blisbed 
defuutionof"heritable-property•andomit".Pmm(A)." ~~t Ramkulliore v. Jayanaraya11, 48 .I-A .405. 49 Cal. 

9. Pan II, l:laiU!fl 5-E1Iu'll'leraled lzeir~l cla88 1-;; 34. Pan VI ®tU~~ 13.-UDllecessary restriction• are 
&'llh-claiU!fl I.-Befote th'« word · da.ughter · · ·b th ' · tee f, 1...... be' ad ...+...1 Th add the word "unmarried. Widowed danghter-in-la.w. unposed y e comDUt or a. ~.r mg o.,...... ~ 
and gra.nd-da.nghw:in-ia.w, should be included in the the performance of the t!~yana.ya.n shcmld not be dis-

. enomera.ted heire. · , qu.a.lifi!)ation nor ~ a~e·lir.~ of 17, be co~pulsory •. 
· lO Part '11, dause 7 (b).-.Adi " provided the divided · ~5. One of th~ i;ngredien~ ior ~ oo~pl&tion ofadoption 

h.a ot :tre.d;y'ta'ken awa.y his share from a.ncestra.l shonld be a. 'Wl'lting a.nd. 1ts tegiStra.~on ~hould be com· 
:te !·n, a. .. " pulsory.: But such w;citing and regiStration. wonld not 
·n. 'part "II,· ®IU!fl 'I (d}.-The words beginning with be sufilment to e~blish the factum .of ado~on: • 

"ma.rried or: widow" iill the end shcmld be dropplld a.nd 36 •. Prpt YI, ®~ .20.-~ -the words or curtalliDJ 
in their stead, the words · " until marriage " should be -the rights ?f a.n. adOpted son • • '-
added afterthe word "1lJl.IIJAtried." , . ~ In continuat1on of :my ~~ove memorandwn, I would 

12. Part II, cla1111e 10 should be dropped. · , · like to make :further observa~us. · 
13. Pan II, datue 13.-IDustra.tion {l) is i:Q.e.~lica.ble -"': . · · Conmo.&TION AJlD RJIF01UII. . 

if a.melldr.llelit to the detiDition of " stridhana. ,. as 
8lliiRilSted above be accepted. • . • · • · 1. It iS high time to oodit'y Blndu Law. The existing 
li Part II, ®11116 14 (11) is in&pplicable 'to the com- Hindu Law is to be found in s.lirqtjs, Smtitis, 'Commentaries, 

preheruiive definition of " stridha.na" as ~posed in the judioisl decisions and legisla.tive ena.otmenta. The peoplll 
Code. . · find it diffi.cnlt to ascerta.in the principles and prov:Wopa 

15. Pari II, da1llle .20, shonld 'read thus : ".A personr a.pplicable to ,them. The law Should be simple, defurlt& 
wlio is found guilty by a competent COU1't to II&ve cotn- and ava.ila.ble and .accessible -to all who wonld like to 

. fuitted murder or ha.s a.bel.ted the ~on of murder." follow and understand it .. It shonld therefore be codified. 
Not the mere. commission of the ofFence but the finding . It is contended that if Hindu Law is codi.lied, it would 
b.1 the court·llhonld. be necessa.t.Y to Incur disqua.li.6.cation cease t0 develop. The argument is not snstafnable. 
and disillheritap.oo. . . During the last 75 yeara and more the British Courts-

.16. Part II, cla1111e 21.-The convert ki1Melf should be II&ve .tri~d to interpret and.administer Hindu Law •as
disqualified from inheritanes and caste. disa~ilities removal it was once p~opiiunded. But it ceased to. be evolved 
&Ill; should be abroga.ted. · a.nd it did not keep pace with the onward march of tim.e· 

17. Part II, clause 25.-.At the end ailiJ. "and as trustee True " Dhal'llla. " conaista in holding-the people together· 
for the benefit of the comm.unity to which the decea.sed La.w is not immutable but it shcmld meet .the gro\Villg 
belonged." ' · demands of tho progressivl! eollimunity. It should afford 

18 .. Part Ill,. 81lClio'a 212 of the Indian Sucoe8sion Act man and woman .a.Q.equate opportunities .for self-develop· 
shcmld be included regarding letters of administrstion. ment, self.expressi:on and self-expansion. The existjnlr 

19. Par1111-.A should be deleted and the law of joint law· fa.llt short of the requirements pf the progressive 
Hindu mmily property shonld ~ _J."Ilj;ained as it is •t Hindu OOJillllunity. ~men and Ha.rijans .wonld like 

' present. -· to play and should be a.llowed to play their part well and 
20. Part 111-.A, claUBe 6 (g).-Drop " but ·not the woithily in the economy of the nation; The Hindu La\f' 

incotne' froli1 her own earnings or a.ny other source ·~ as therefore Should not only be codified but it should e.m.bo.dY 
• wholly in.cdl~Sistent with ela.use (e) of the sa.me 9lau~. the principles and provisions, which will .be in wrlson.d 

21. Pari IV, eiallllf (the alterna.tive to ola.~ 3, 4, ·5). with the progressive elements in the society. We ahoul. 
a.dd the contents of cla.uses (b) and (c) :regarding insanity be proud of the glorious past and of the memorable tradi· 
and degrees of rela.tlotJBhip as :D!-entioned under cla.use 3. · · tions but now we 911gh~ to conaider a.nd devise. wa.ys a¢ 

22. Part IV, ·clause 3 (e).--colisent of the guardian of a means so that.India takes her proper place· in the oomit! 
minor bridegroom should be a requisite. of nations. In preparing the Hindu Code, therefore, 

23. Part IY, ®11116· 3.-.Add Jletween • (a) and (b) while retail!ing wllat is best in our ancient culture. and 
" provided a.ny person whose first wife is throUith il!nesa. civilization, we •shonld try to ~~ossimilate and embodY 
or otlwrwiee incapable of COJljugal life :may apply tO the what is ealcUJated to be conducive to the good and glorY 
Dis!trk-t Court for permission to ren~&rry in spite of'the of the community as a whole. There should not be IJJlf. 
above cla.uae... 1 l'e&&Ona.ble ground for a Hindu to lea.v.e the Hindu fold. ·. 
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• SAGOTBA M..uu.u'J.o:ms. , . any change therein. Thefe is therefore, no necessity o£ z . 1 welcome the idea. of removing· the prohibition on . 'followin~ other laws. . . . . 
1 

• 

• ia.ges Gotra. does not necessarily connote 3. ilt 18, therefore, the C\eetded opihion of the ma.Jonty 
ugotra. me.rr ~r Gotr:a. of a. female oha.nges with fier of this Bar, th~~ot t~e dre.ft Hindu Code be dropped a.lto
a common ado tha.t~ .of a. boy by adoption Prohibition· gether and the existing Hindu. La.w- as administered in 

r

1 
me.rnagbe. ab~--" on principles of eugemes \., . · . : this Pro$ce be reta.lned and followed in future . 
.ahollld e· .....,.,. · • · • · ·, • · 

:MQNOG..ulY_ Al4;~ D~ssoL~ION o:r M.a.imuoB. • .·· ~. Bar Associl/.tion, Khargon". · 
· 3. The drn.ft Code certainly e.ims 'at in~oduoing many . The ~~mbbra of the Bs.r Association, K.ha.rgone, regre~ _ 

de$ire.ble a.nd long-awaited changes. ·A Hm~u must· not fUlly consider •the drD.ft Hindu Co~e a. most retrogre.do 
have, a spouse living .at •the time of mamage. Under step in the Hindu La.w1 as it goes beyond the established 
{)ertain specified conditions. how?ver, a. ~e sho~d. be ..prQvisions oi Hindu Law. and. introduces many undesiiable 
allowed to have a second marrJ.age ,durmg the lifetime principles. We etrongfy pppose the draft Cocl.e. . . 

'.of. his wife.· These exoeptions_~ould ~e ~oted by~ sta.t~te. . 
.The chapter on nullity and dissolution ·of marnage ~ a. 46.lllr. K. V.'Shallgram, D.Com.,.I,M.C., Pleader, Poona.. ._. 
.great step forward. . Th~ draft; Code proposes to P(~Vlde •:l. Whereas the Hindu Law Committee receives and 
for divorce· only in the case of suora'lnental ma.rrlages. conside!'s opinions from the: public on the dre.ft Hindu 

· >Celebr~ted after th~. ~ommencem!3Jlt of the ·Code. It i'l Code hereunder are submitted my observations relating 
·d.esir~ble ;that thi\1; provision should· be extended tor -to the ptoposed legislatipn of the Hiildu Law. • 
ma.rri~~ogea celebrated even, before. , 2.- The codification of Hindu Law is quite expedient. 

• . · · -~ A.Do~N • 3. ·Besides. the exceptionally abnormal conditions pre. 

I · 1 ., '· ~ · • ' - • • • valent in the country, owing .to the present world war, 
. _ .4. The P:~yision that the !ath~rji(li o~pable of adopting · e~ the mind of th~ public .w.hOB& propria~ 

-.a. son, or g1vmg.: & so~. 1n. ad?pt!Ol!<' Without the • consent interest is direotlv and materially affeoted by such leg~sla.· 
-o!1• th~ mother an~ m.. sp1~ of. her d~sent,. works tion, the channel t~ough' which the. B~ is sought to be . 
inJUS~IO!' ·to mo.thers. ~he, relations between a. chiJ~ and • introduced is, in the first ,place, obJectionable not ~nl;y 

1 
• 

JUs mother are more mtl.ll1&te and ~der than th!)ae socially but also constitutjonally. · ·· 
between the 9hild and.the fii,ther. She w~uld deeply feeL· 4 In the explana.tory statement to the dre.ft Hind~ 

'~he _separ!l'tion .. Sh!! ought to be co~ulted before the ~~y eoch,, the Committee have~'Poihted 'ou.t the .exolusive 
iS g1ven m adoption., • · · · • powers of the Centre to legislate <ill the personal laws. 

I therefore suggest th~t the fat~er. eho~d ~t have a. Sohedul~ Seventh to the Governinedl; of'·India Aot, 1935 • 
.right to adopt a boy ~ gt.ve a. son m adoptron withoui the contains Concurrent. Legislative Lists.' Had it been ~he 
consent. of the mother ~f the child. • · . ' · ex:olustve p!lwer of the Centre to legislate on such sul!jeofis 

· · · · RkGH'r BY Bnm, · . . · , ·· (items Vl·and .VII of the Se'venth Schedule) they wo~d 
· ' · · · •" · · · .. have -been included, not in the Con~& List but m 

1;. The proposed' mea.sure aims at ~boli~ug, the rig~ Federal Lists which cles.rly ou8ts legislative powers' of the 
by birth of a son, gmndson and grea.t·gr. andsop .to ·his· Province. The inclusion of these items·~ the qoncurrent 
a~~UBtral property. 'l'he doctrine of the son t&king a.n LisHpso 'facui bespeak& that even with regard to personal 
.interest. in his ancestral property hy bir.th is on~ o£ the laws Provincia.t, Legisle.tion was contemplated by the 
.noblest.'· achievemenli$ of the legal . Hinda geru.us and Government of.India Aot, 193~ · · ' 
-provides a safeguard • against the spendthrift father. 5. Apart from this legal and constitutional aspect, ~e 
Farther if the wife dies, le~ving a son_ or two and the present Central body is not at. all .a true representative 
hnsbe.nd marries ag~in; there is danger ofthe wife indllOing body ,0£ the publi~ opinion of·. the day.- Futhermore. 
her· husband to disbiherit her etep-wns. Injustice. -and inactivity of the mafority of the presel).t Mem~ers .o! the 
inequitable distribution of property would follow .. The House on .. one ground or the, other peremptorily mvi~ 
doctrine of a right by . birth therefore should not be attention while .a.g~rlong matters are m the drasfiie 
aboliahed. T~e Code ab.ould provide under what oondic ma.J,ing with . fa.r-r(laohing ooii88qqenoes substantially 
tions and .for what. purposes .the father oa.n alienatjl the affecting' the personal and proprietary rights of the oVIll:'
:ancestral prope~ty including , the right of his sons.' To .wheimiu¥ · majority of :the illi~rate . po~ulation of th~ 
a. void t~ evil o£ t,li" otha~: extreme the meaning and scope country. , . . , . • . .. 
Q{ s31f-acquisition. or heritable property should be enls.rged :6. The Committee h.ave failed to make specifically clear 
Qn the,liD.!IS ~Jf the llind11 G.1.ius Qf•Lsar¢ng Act~ 1930. the basis. on which they dr~fted the Code, in other wo~ 

· · · . B dhk. B'A·· LLB d .. ·'R· B · whether the basis is- . · , • . · •. . 
, 43,'1!1r. N. B. u ar, · ., • ·• :an ..,r, • • (a) Ancient texts, or · · .. , · · 
; Deshpande,.B.A, Plel!ler, Kar.td, Dt. Sat~ra. · , (b) a

9 
the law stancJ.s today with its modifications and 

t The Hindus· in. rnrat areas are totally againat ;Jle enactments; or · • · 
<eDdifioati<m of their ancient la.wa. There is 11 division of (o) as is required by the present time in comparison 
()pinion ·on this question in ·urban areas, and even thete with the rest of the -universe. ' · · 
a large majority 1$. aaa.inst such codification. ·They · 7. The broadest principle of legislation of-the personal 
be}\eve thab ~he .purpose .for whiob $uoh '!Odifloation is Jawa is that 'the -codification of such persOnal laws should 
being 'made would Q.ot be served by it. ' · 1 pr~ma facie refl.eon the historiC~\~;: religious, eootaomioa.J and 

2. Such oodificatJion is against their age-long customs scoial antiquities With general peculiarities ~nd .unique 
:and usa.ges which have their erigin in various sol'iptures •. singnlarities, if ariy, of th!\ members oi the community. 
lt is opposed to the'ir religioua iileas. . All our ancient terls sufficiently evince and satisfy these . 

3, The dre.ft Code li inade J.l!.w will no~ reptesen,t the 'Will conditions but with some diversities . of opinions. · And 
<Of rthe · peap~. The oodifioation' is an at~mpt to force here I!I'~J.otly, in fa'ot, is felt the necessity of codification. 
the wiU of a ovooa.l. few upan the vast millions oi Hindus 8. The whole trend of the draft Code shows that th6 • 
who have Jitt~e knowledge of -what ill being done in legis~ Committee have not in the least regs.rded this view. 

· la.tnres and by committees, • · · • · Otherwise they·, would not have proposed a parallel to 
4. The dran Code em'bodies in a sla.vish.manner Mu,ham- eaoh.ofthe Hindu peculiarities in practice froin immemorial. 

'ln~n and !Jbristia.n..,ideas on gtounds of u'nif01:mity and times. Coparcel)ary, joint family, sa.cramenta.l ms.rriage . 
ima.gill.ary:views•of equality.· '·. and adoption are the unique ap.d unparalleled singuls.ritillfl! ~ 
· 5, Hindus in llid.fuesa~ ate ·opposed to simuitaneo!IS of the. Hindu community, T-o ~ach ·of them, a .oountoo. 
~ocession, civll lllJl.rriaga,' divone· and such othel' fna.tters proposal nearly abolishing the present form is contemplated 
'"Which have no place in' Hindureligtou~ books. . " ., by the Committee: Right by birth is replaced by right 

. ··~These ate llOine · of the reasons, am~ngt!•. others, .-by , after death, survivorship by succession, sacramental.- : 
I oppose the dre.ft Hindu Code. ' ... . . . I marr.i&ge by a contractual ~ne ; and &OIO!{ on. adoption. 

\ I • •• • : .~ •• • ' _ Maite~ foreign to textua.l Hindu Jaw ~ neWly ~troduced 
\ 44o •• Bar Association Allla1ner, East Khand~sb •.. ~. ,iii the dr:a.ft Code, namely, divorce, ~ult&niJOIII' ~to 

1. The dral't Hindu Code . contains many revolting daughter and deceased oops.roener s rep:_esentat1on by 
<~ht~nges entirely foreign to HindU Law;:- . · his''Wic]Qw. The abolition, or connter·deVloe'of the .first 

2. Th& Hindu Law as administered at present 'in this four enumerated above, l~es the substratum. of the Hindu 
Province is sufficient enough to. aafegua!df the. spiritual system. The introduction· of the -latter thret ereots 

, &nd worldly interests. of i!be ·~awi: It9oee not caJ.J. Cor altogether a ne.w edifioe.. ·.-ttJ., · ... i-9. ·.·. . : ' 
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too so feel, that' provision ought, to be mndo for nu!Ut,r 

9. The Hindu La~. e.s it sWitladtodt've ay, ~trpS:J:::; and dissolution in ease of all marraages at l~t on Wlllnld8 
meal legislation, deetded c.ose law, C ~ If this alone of lunacv, incurable distll.lle, i~iooy, conversiOn and:'f'!llr; 
of th'i! 1\llcient tcxtll Md eu~od t> and thls alone needs tion. Why should a poor Hmdu woman sulfl'r lif~~ 
~~,.st,~t'olna)w}thies }~.o~ng.codiVI.fie:.., a( re submitted. -•~~· o. n i£ the husband is impotent, lunatic, etc. i I kno1~ ,11 

•ou•.umq • ..,... "' .. ~ .,.... instance where a girl of 19 years wns l»&l'rled to a Hindu. 
the othel;' banofd,thclrasQe ~-:_!_f~tar(~:"~!nCE'S uf: But from the day of marriage ho became insane. He W\1$ 

in vtew ""~'""" C h sent to a mental hospital and returned home after,reoover.v 
are e) the same may well be promoted, ins~ 0 8~0 • a.fter six months. But he is not prepared to stay witll :dffieat.ion, l)y the appliention ~ the ex'istmg Civl~ his wife and h!WI deserted· her ~or th~ last seve~ yee.~. 
Yarri!lge Act and the Indian Succe.\!Slon Act .and by re_pea~f Why not make provision for dissolution of mnrrw..,gea m 
• the present Hindu Law, On the contrar~ ~ ll, such case.~ 1 Should she continu~ in that state for evcr ! 
Hfndn antiquity, Hindu culture, Hind~ civU~ti?n• Hindu Give her a chance to marry a.gam and be ha~'y. , • 
telidons history and society are to sUl'VIve a.s distinct from 
the- rest of the world'B'-populntidn, there is no other go 48. Mr. G. R. Ra)opadhya, Pleader and Prestde1t, 
IIXcept to tllframe the ~nt draft. Code so e.s tq ~~ect Varn&Shram Swarajya Sangh, Satlua. . , 
therein the points enumerated above. . 1. The draft Code has not the -value, importanll& and 

lO. As he.s already been said a.t the ~utset t?a,t ~he authority of the Smriti. ' · . ' • 
eoditication of Hindu Law is quite expedient, uui!lentr~n 2. It has been the pra.otice amoog the Hindus fro111 
byoodlfication and its appliention to the whole nation ~ll. very old times that a. Smriti comes into existencewh011 
certa.in]y not defe&t the desideratum. ·'1-l · there ia popula.r demand for it. Every Smriti ill intro. 

IL While redrafting the present Cod&- . duced with teference to such demand, ma.de by peoplt 
(I) Ancient texts ahould be regarded as the pa.Mmount to a sage revered by them. :Being composed on BUch 

basis. With the ebanging time,~ m~-y: pTOVId.e s.ome demand it 'l'\"8o8 na.tura.l that the Smritia were and are 
la.titode 'Which will not defeat the ongma.l prmo1ples :regarded . as authority by'the public •• There ill. n~ such a toW. · • · · demand for the draft Code and hence 1t cannot nse to th& 

(ii) A sub-committee of persou who a.re- · rank of a Smriti. · • 
· · (a) Schobus in relevailt Sanskrit texts and/or :,:. 3. The. authors of the Smritis are required to· be BUch 

(b) endowed with high legal acumen, . ·persons as are wall-ve-rsed in the Veda.s and have re&llied 
ahould be appointed to ·give authoritative interpretnt1otl8 the eelf. The authors of the draft Code a.re admittM!r 
to the ancient. texts: wherever such·a.need be.· ~ll the uot such persons. · · 1 • • 
members of such a coJplllittee should be exclusively Hindus. 4, The draft Code ill· contrary . to the prlnclplesla•d 

(ill) Whenever existing piecemeal enactments are in down in the Vedas, the Smritis, to tradition and even to 
oontra.velttion tO the auth.oritntive ancient texts.' ~e same the theories of"modern social science and hietory. • 
should be repealed or re-enacted in a.coorda.nc& 'Wlth such 5. The draft Code has :introduced cert&in changes ill 
te:r:tua.l reference. For a WTOng. ca.n never be remedied the Hindu Law. Adm.i~ that there is a oertain eectiOII 
elfeetivelv by another WTOng. Similarly should be treated among the public 'who dCllllrO such changes, it cannot I» 
the decided case law which hilS been interpreted by ~fore~gn denied that this eeetion is a. very small minority and 110 
or Non-Hindu Judicial Authorities in the pest who relied it ill very unjust and oppressive, that the majority. sh~ld 
'llpi>tl the secondary or, tra.nslated texts and interpreteci 'be made to sUffer for the Wishes of that very amall m:mority. 
by the interested persou in those p&rtievla.r eaf!es. It ia the minority who ill to llllifer, for the majority and 

(jv) Uuifiention , by codification and ite app1iention not the reverse. , · · . . 
w tlie whole 'n&tion in IIUppfeSSion of the esta~lished 6. In Hindu Law,: the veda.a are the aupmne authority. 
distinction of the various existing schools ill not an OOIIY Next to them, the smritis which follow the vedns. Aft« 
task with tremendous opposition from the public. them· the digests or nibandhas which follow the' veda!. 
.Aj!:Jn the ConCill'fellt Legislative List ID in the &venth and smritis. Admitting tha.t the smritls have .mad& 
Sched:Ue to the Government of India Act, 1935, admits a few changes in the vedic la.w, still such changes are 
itself that the Provincial Le'gi!;Jation will help to maintain confined to disallowing certain acts auch as t~iyoga, etc., 
the established Local Law with its reoognised customs. which were allowed by the vedas. The smritis have not 
With time, merging ofMitnksh.nra La.w is calcula.Ud by the made any changes allowing a.ny nets which were forbidden 
draft Code. The majority of -the population is affected by the vedas, e:reept those· which were temporary and 
thereby. Moreover, it ill a serious.breach of the legisl.a.ting due to stress of ham cireumst&nce!J and as rrucb called 
principles and a direct attempt to make the minority rule the apmi-lilumnciB. The changes made ·by tJte draft Code arB 
majority. E:r:ceptiou have never been a.llowed to govern not so, they a.re of a. pennanent character and not due to 
good Ia'WII. Again conJlicting views of authorities can be hard .cireumstances. Not only this, but unlike the 
best tack1ed. by Provincial Legisla.tiou suiting the emritis, they violate the wry principles on whio/1 the 
conditions of1tbe ~try 'and ha.~ the o<inetitutional lijndu society is founded. · . . • 
provilllcm.a. 7. Pl:incipa.l · J. R. Gba.rpure has, .in his gcm&ra.l 

12. Principal J. R. Gharpure has rightly remarked introduction to the English tr&nsla.tion of :Mitakshar&• 
"Noedl.eas to ea.y, therefore, that in• a society like the the celebrated commentary on the Yajnya.va.lkya S~~~ 
Indo-Aryans with a long continued past, with ite eeveral set out the following principles 'of :B.I.o.CUt Law _. 
stages of evolution affecting a vast number of hUJJ:Ian religion :- . , • · • · 
beings, it ia only a ilk4d1frAYUr• of ewlndion ftalei.ng 'lllit4 it (a) The Mita.ksba.ra has a very promin&nt place a.moll3 
Oie ~ mind tm4 force uihi.ch art calcul.at.t4 Iii gi~ lt a the authorities on Hindu La.w. , . •' · 
"la.mng place and fll4. kgialaJ.km whidr. how.aott~tr pick in · , (b) According to Mitakeha.ra, inter-ca.t~te marriages 
it& rent.lt8 i.r bound lo be fliJ'IIIdly quick and ikortUveiJ in its and sngotra ma!Tiages a.re prohibited. · , . 
life." • · • · (c) The ii!Jititution of fOlll' va.rnas,. f6ur asbraJill' 
' 13. If & monument· of Hindu La.w codification and an and four purusbarthas constitute the :Hindu religion. 
everlasting monument of the a.ntiqutty of the Hindu (d) Ma!Tiage is a sacrament and is indissoluble. · 
culture and civt1ization are desired, para.mount i~port.a.nce (e) In marri&ge the woman changes her gotra frO'f1l 
to these among other such suggestiOill! can be easily ~t of her father to that of her.bueband. · · 
realised. The nohievemente of such codification may The d.r}l.ft Code has violawd all theee principles in tll&t 
·politica.Jly determine the fortune of the country. · it ha.t1 allowed inwr-ca.ste and sagotra. marriages, bll6 

· · allowed registered marriages and thus turned marriagll 
4'1. lb. P. !llllladkarnl. B.A., LL.B., Grant 'Road, into • contract, has ~~~nciered. marriage .dissoluble by 

· · Bombay, ' allowing divorce, has la.id down tha.t a woman retainlltlll~ 
• ClatJBes 29 and 30 of the said Code provides for decrees fabJi.er's gotra after :ro.a.rriage thereby making her 'enti e 
of nullity of marriage and for diiii!Olution .of ma!Tiagee. to a share in her father's property. 
:But these provisions .apply only to ma.rriagl!l! celebrated 8. Yajn&valkya, the author of the smriti whi.oh ~e 
a.ft.er the CODimencement of the Code. Unless provision · )fitakahar!l follpm,. ba._, himself ma.rried t.. s.econd ~!!! 
U. · made {ar nullity and dissolution in case of a.n when biil first wife was living. . The dra.ft Code ha.s Ill~ ... 
marriages, no redreM can be 'ha.d to either party' ·w the such second ma.rriage unlawful, thus denounoing.'the "'" 
ma.rriage and 't.he party will suffer lifelong. 'llhe male of t4e very JIE'l'SOnage who Is. regarded by tl,te B~J! 

· l!letllbeT enn no doubt get· over the difficulty by' going Society as a great authority on Hindu Law. U~ 
m for a eeoonc1 ma.!Tiage even befor{! the Code comes into Hindu Law, 'ma.rrlage for progeny is a duty. . When """' 
etrect. I feel persona.Uy, a.nd the majority of the liindu.s object cannot be fulfilled by the first marriage, it be~ 
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• duty to merry a second wife for tho.t objeot. w1th the aociallsm is the ca.ste-ayatem of the Hindus, as remarked 
'e0Jl1101l11 of the first wife~ The dra.ft Code compels a me~ ·by Eurofean thillkers even, like Meredith Townsend whom 

· ..in these oiroumsta.neea to discard the consenting firs't wife Principa. Gha.rpure has quoted in his genera.!. introduction, 
.and th® to ma.rry another. · '· . above referred to. Like liberty, the theory of equality 
. · 9. By allowing divorce, the draft Code haa lowered and competition has changed and given place to that of 
do~ the ideal of marriage from duty to pleasure. Hindu special • function and -co-operation. IIldependence of 
Law consecrates the life of every Hindu man and womeu women 1~ ·to equa.lity and compeJ;l~ion between men 
.as a sacrifice which conSists in the'diacha.rge of the peouliar r' and women. The "competition of women with men in the 
' ·duty assigned to him' or her which il\ called swadharma. ,inteUootuaJ. field teljs upon . their child-.bea.ring cap&o.itiea 
'Those swadharma.s are classed under four headswhichgive< and t~ )l.ealth. The!Z competition, witb men in the 
rise to chaturvatnya or caste-ayatom. AEI regards the econowc field results. m the mora:l corruption of men 
woman her- swadharma or duty collllists m keeping firm. and women. III the conservation o£ sooia.l enerif, the 
·to the family which she enters at· marriage and of which • ,chastity of women is a more important iactor and. there 
.she forms the centre. · It is fpr mainta.ini.ng the family· are fa.r more . chances of losing this when women lead 
·inta.ct that marriage is indissoluble undet liindu Law. independent lives. The history af a number· of societies 
By allowing inter-caste marriages and ~lution' of ,has conc~~!ely proyed that. the ii!d~p'en,denoe ?f .women 
marriage by divoree, the drsft Coae bas la1d an axe to, ~ea4s to disintegration and , destruction of soc1et1es and 
"the root of cbaturvarnya and the institution of joint family non-independence of women conduces to t~eir chaste life 
·which form the basis of the Hindu society, Besides "nd thus preserves the society. and conserves their energies. 
inter-caste or inter-aooijl.l merriages are hybrid marriages The modern progressive. ideas a.re now veering round to 

· resulting in the sterilization of society according to theqries the . pr4toiples which fo;m the bed-rook of thll' Hipdu 
..of modern social soienbes. · · · , society. From this point of view, .the .draft Code standll 

10. The vedaa and the smritiB have made a distinotion. to be condemned. . .. . , . · 
· between the function of man and woman according to AB rega~ the second obj~, .the draft Code has hope
·their physical and menta.! capacities which they na.turally lessl.y failed tq seoure uniformity;. , While trying to uni~ 
possess. To men are assigned the functions of supporting the dilfererices bet:ween the t')'l'o schools-the Mita.ks~ 
·the family, continuinj the social line, f!1;udying anii andJ;he Dayabha.g-bout the rul.es.pf succession, the 
preserving the a.ncient lore and .. oulture, offering oblations drat\ Codl' has added to and widened the dilferencea. It 
·to Gods and the manes, eto;, ·a.nd to women are IISSigned has divided succession into twp heads: (1) IIlteste.te and 
the functions of assisting men • in.' their funetions and t testf¥Dent&ry. The in~te succession may be governed 
:particularly keeping firm in the family as its cent.. As by the rules undw:. the dr..ft Code ,but the testa.menta.ry 
-women are by nature unable even to protect themselves, succeSsion may f,ollow th~ Mita.ksha.ra or the Dayabhaga 
'the Hindu Law baa reli(lved them of the respons.ibllitiea or any: other , school . .that may be invented' by persons 
of hard-life outeide home and giv~ them th~ position ?f l;!.~. still dilferen~ yiews •. The draft Ctlde has ihua 
-deities shining in homes and lioclety. It bas been la1d mUltiplied the emting . differences· to IU\Y number 
·down that in·cbildhood they are to be protected by father; 'l;he present forma of ma.rriage a.re eacramen~; being 
.in youth by husband, in old age by son or IIO.Il,S. IIldepen· confined to Savarn11o , e.nd. . Asagotr& marria.ges. The 
idence or. absolute owne~p brings with it ·the· ha.rd draft Code ' hit.~!. created' new dilfe;-enoes, und~ .. the 
responsibilitiea of life for which · they are not fitted by head ae.oramental marria.ges by bringing under it Aeavama 
'll&ture and so they are saved from such responsibilities, anct'!~e.gotra 'tlitlrr!Bges and also created a new hl.lad, by 
that •is • to say, from independence. , The drsft Hindu m~me'registeied me.rriages. Under the Hindu Law every 
.code bas diagged them down from the position of deities Hindu he.s to follow a particulal' rule about suoeesaion or 
·:receiving ho11our and protection from men and by giving . marri11-ge ; no o_Ption is allowed to him. The draft Code 
.the111 absoluts ownership, i.e., making them eoonomioa.lly hu giVen. opt1on to a. Hindu as he pleases, regarding 
independent, thrown on them a burden which they are . succession and marriage. What son of uniformity is this I 
llllllble to bear by nature. Nature bas plaeed on. them If this is uniformity, what on earth is not ~ · . 
''the bUrden of child-bearing, eto., and it is unjust for' men · 13. Not only in Yespeot of succession and marriage does 
'to add to this natural buraen the said burden Of respons.ibi· the·Hindu Code· dislodge the .Hindu · society from its llrm 
Utiotr. It. is selfish on the part of men to lighten their foundation as said above, but it does 'so inl other respects 
burden at protecting women ·and··.throw the same on also. (1) I* dispenses with Upana.ya.na. as· a condition 
women themselves. Wollien suffer foi-· men the burden precedent to marriage. (2) The dJ:aft Code dispenses with 
-of child-bearing, etc. . Why should not men suffer the ' thf, gift; of the girl by heir father or brotherat her marriage 
burden of protecting women i Women. must receive from and thus mnkes .her independent.• . (3) By kee_eing a. 
men honour and protection as o£ right. . Why should men dilference between. the gotra of husband and wife, the 
odeprive them of that right t · . · ·. · ,., draft Code·has given marriage the-41ha.racter of a. contract 
• 11 .. A woman can. never be helpless under Hindu Law. between two independent persons, to be dissolved at· 
7he burden of protecting her is thrown by Hindu Law. either's will and e.lso made it diftioiilt to e.scerta.in to. wha~ 
on her father or brother before marriage, on her husband gotra their otfspring belongs, thus cutting oft' the institu· 
after marria.ge, on- her son or sons on .the dee.th of· .her tiQIIB•··of ·faulily and' gotra. •·(4) By e.llowing regi.steredt 
husb~I)d and if she has none of ·these, then on those who marriages, the draft Code be.s deprived marriage of itar 
ehare her fa.ther'a >(if'lme is 'untJlarried), er husband's aa.cramental .character and--oby dispensing ·with Homa. 
llf she is married) propertr. I£ a. woman .is helpieBBl the it he.s deprived· adoption of its like cha.raoter. , The aacra-· 

·fault doll8 not Us with the Hindlu LOIIo but with kim 011 whom menta.!. ohara.oter of m8.rriage, eto., has contributed· very 
the ~den lill8.of'pro!ecling them •. lliB'IIp_to~ to • muoh, to the stability of· Hin\iu society. The: loss oC 
.fl!111t.1h /J'UIJk IZ faulty per8071 and to Mil88 lnm to .rende, help • auoh oha.raoter on account d the draft Code will oerta.inly 
to Ule helple8tt woman, or in Ule. las~ 1'8110rl1 to maintain her have the opposite result. (5) By giving shares to daughters 
Gil a. wrtJ 1.11 Ule case of that· p~aon. To give e.bsolute IIAI to sons in the father's pr.pperty the draft Code tends to 
-ownership to women is not the proper remedyt; it. would ma.ka so many divlsions in tbat property that neither sons 
te a remedy worse than the disease.. . _ . ' . nor daughters will be profited by a sha.re in it. Other 
· · 12 .. The framers of the drsft Hindu Code profess to have etrects of such a division of father's. ·property will be: 
drafted the code with mainly two objects: (l) to. meet the. (a) Uneconomic holdingii.; (b) difficulty. of manage. 
pr~gressfve · ideas of m?dern society.; (2) . to secure. me?t; (1:) in~r~ in disputes; (d) ao~ulation ot 
uniformiJ;y of rules in ; Hindu Lo. w. As :regardt> the ·first· soo1a.l property m the hands of women after a few genera •. 

:Obfeot-, .. it ·may·, be said thai< the· draft Code, mstead of tions ;. (e) encouragement .of malrlages with mercena.ry 
.·meeting the progressive ideas~ goes in a. ·contrary direction. · mo'tives ~the part of 1nen, etc. This is quite undesirable 

In the first pla.oe, by me.king the majority of the Hindu and detrimenta.l to the well-being o! l{indu society. · 
people to. conform to the-wishes of a small minr>rity, ,the: . 14.. The Hindn Law is divi~ by emritis into three 
draft l Code infringes the rule : of democracy whioh is parts: (1) Apha.r, (2) Vyavaha.r, (3) Praye.saohitta, which 
admittedly a progressive idea. Secondly) the. th~ of three :form e. compacli whole so that if one of them ja., 
individual liberty a.nd Independence of. W(j)!XIen, which disturbed thll others are disturbed• also. · The draft 
form ·the be.sis of, the draft Code, have now ceased to be Code disturbs partly the first and paitly the seoond and 

· ~ded e.s progressive ·ideas. These theories have now th~reby disturbs the whole Dha.rmasbastra· which he.a 
become.old ~d given place to new theories of'sooie~, Hindu Philosophy for its background. .A8 long as Hindu 
i.e,, subo~tion of individuaJ. mteresta. to the .well· baing Philosophy· is not changed, Dha.rma.she.stra cannot bt · 
ll.nd preservation of society 8.8 a whole. The qest form .of oh&\lged. and so 'Achar · and V;rava.har also cannot b• ' 
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' Rind Phil ~ · on the po~ of taking a...atranger as IUl adopted 11011 iq Ill 
· , oltangeci. One who iloea. not know n be a B:ml: · case of some Jhagir and other landed estates. • 
· 1hat is to say, ~as not realized!: =:/ih~E!dn Code are . · (10) The limited estate for such. IUld other ~, 

tar. ,The liCtiODB of 1he ~ · provinoe which is not conduces to the formation and stability ·Of the fllll\i\1 dna ~ u -"hey he.~ en a . . system, of the patrilineal institution . and of the wholt 
~ ~ "'-" ,___ good features 110ciety and its culture. • I 

13. No doubt the draft \JUUe ......, some • M K p l hi PI der Po n 
n has widened the definition of llindn so. as to in!cluhde. ~ 4~. r. • • OSD~-'1. ~tha ~~~ 0-~ ... -L 

:Buddhists Jainll Sikhs etc., among the Jlindus. t aa · I as a. member of tqe .,...~~.~~ a. •"''S w ..... .or""'llllln 
~'the e:dsting 'r..aw of disqUalifying des~n~ts Shikshanottejak S~tha., Poona., place .. my ~ews ~n tbt :r con"l'el'ts frominherita.nceof the property ofthel,l' Hindu Code a.s follows:- · 

relat-ives. Although mooogamy is in vogue among tbe. . !oppose the c~catio.n of,the Hindu ~a.w cin. th& 
"Hindus there a.re aome inllta.D.ces of polygamy· .The draft grounds that the snmtm, whtch a.re the fountams of Hmdu 
Hindu~._ e.t m.toking provision for women and ~WI Law, form pe.rt of the V~a.s. Th~e smritis were never 
raising their economic. status. :Bu~ at the same time the creatures of the Crown. The duty of the CroiVtl 
it baa made a very be.d and· undesirable admixture ~y is tlimply to administer the laws as laid .down in . tbt 
introducing ma.ny worse fea~. With?Ut such admix~ emritis. The Crown hWJ ?'-o ~ower mv~ m it .to £tame 
tme the drat\. Codti should have tmprovechts good features. laws on ma.tters dealt Wtth m the smntis. T~ funda. 
Instead of disaualit'ving the convert's descen<\a.nts from mental diotum or rule has been .observed all along 8.IId 
inheritance, it should have disqua1iiied the convetts them- · even by the British Government ~nee the time they cam& 
selves from inheritance. It should have made ex~Ollll to rule India. The :British Government is, further', bound 
~ poiyg.my in .the 1l88Cl8 above referred to. It· Should by their, pledgej! given from time to time. The move at 
:bave made provision for WOOlen, not "by lPv;mg a share .codification is"thus, ·not legal. The Government is n~ 
to them in the father's property or by. gtvmg abBOlute competent to codify the Hindu Law even through thel!' 
ownership to them, but by the way; above; sugeated: The legislative bodies on the plea that they repreo~ent tb'e 
draft Code should not he.ve allowed ~ce, regiateted Hindu public. Secondly, the •object of the CommitU& 
marriages, Asavama and sagotra marrmges. ~ ~on, · is not purely to codify the Hindu Law just as ha.s been 
the draft Code should have been prepared .~e a ~~baJi~a done by Sir Dinshaw Mnlla. in his book on Hindu Law 
followingtheauthorityoftbeveda.sandsmritiswhi~rem~ but the Committee,, mischievously, intends to introduce 
nof; only llll$baken but-rather ~ed by the ~;a foreign principles into the Code which eventually wipe 
of lll.odem IIOcial science and history~ .~e w..... ';""'"e out tile last vestiges of Hindu cl.vilization and culture. 
should not have de:1't.:d from the trodd~ :Rath of :Hin_du A great ofFence hWJ already been made and a mischief 
Law, without making ~ that ~e n_ew pat~ on· which- done to the Hindu Law by mal· interpretations of original 
it is going to lead, the Hindu so!llety 18 not slippery and texts of the smritis by High Courts aild the Privy Council 
that-the ~d:U path f:s such .. '!he Hin~u Code.will not and SOlll.e new principles introduced in the law by isolated 
rmly de-B.iridmse the Hindu SOCiety by mtrodn::!t non- legisla.ti.ons Our real grievances relatll to them IUld our 
Bind!J- prin~es into f_;he llin~u Law ~ut will ~ s ~. arixiety c;msts in finding out wajrs to remove them. 
tbe .life .U: this long-lived ~~societY by ~troducmg :But instead of correcting wrongs many more a.re added 
forelgll p~ elementr~to lts body. • . . , b the Committee. • · · 
· The .draft Code baa lost Bight~ of the .fo~ reasonl!l · y The active move at codification iS by ,a very small 

for which the limited e&ttt~ ball beep. held :11roper for so . eection of the Hindu community compared with the maM 
many pas$ oentu!:ies :-.. ·. . . to which the :Bill has not as yet rea.ehed. The Hind~ 

(1) That the property of a family should be. kep• public ill general a.re, atr present, labouring under tbeJr 
iu.tact u fa.r a.s possible with the members of the fa!nlly. own anxieties due to the present world wa.r and hav,e no 

(2) That there should be a. check on the borrowing _ leisure to give a thought to it. At such a time no .genuine 
· tapaeity of a perB!lD a11d Iendirig power ofa. creditor. and .honest publio opinion could be obtained. . The viewf 

. _ (3) That the fragm.entation of estates shall be avoided which the Committee: ~ay. ge~, · ~ cons~t. lllaiuly .or 
31 fa.r as possible and henee there a.re ,laid dOWll some persons who bold ariti-somal indiv.:tdualistto · tendenmet 
restrictions in the case of even males who are inespable and therefore, legislation showd not be hurried lll.erely 
to inherit a.ny property at all. . · · · • · . on the strength and lViews of suqh persons. • . · · 

• (4) Wolllen are after. all born· and broURht up in. such In spite of thti oircumetanees not quite favourable to 
a ~n as not to know the legal teobnicilities _of main- obtain public opinion if the Government desires to codifY 
tai.nixJg the estate and :they have to depend on the help the Hindu L&Wi I am unable to subscribe to the objec~· 
of tbe wales. . ·. ' .Of the Oommittee to evolve a uniform Hindu Code-. Jiavinf 

(li) The power to enjoy the estate eo long as she lives regard' to the .age-long obedience to the Mitakshara school 
• ia not at all shaken by the pJ.'eeClrit law and in the case of in our pe.rt the doctrines of that school are so completely 

the manager who is a fnale there a.re restrictions. such as usim.ilated in• our minds and nature that we will noi 
family purpose-'-lawful. a.nd legal debts and ·moral debts welcome principles other than those. that will not b& 
which alone are held to lie binding against other coparcener.& found in the llfitaksha.ra, howsoever they might be, in th• 
who a.re male :w;ninors and adults. · · , words of . the Committee, progressive elements •. · Th• 
. (6) Stridhan property which is held to be her absolute Sanstha. of which I am a. memper also hol4s the same view· 

propertyisreoognisedallalongto beanall.en8.bleproperty; If therefore the Code is to be drafted the principles or 
Why has that not iJnproved t.he pol!ition of women, if at aU Mitakshara should be made· to apply to- the oou¥~tries t? . 
it is iJnprovable by abSQ}ute ownership J • • · .the south ·of India. The Daya.bbag school ma.y preva.iJ 

· (7) In the case of lliinors they are allowed to set aside in Bengal. ~e 8Ub·soblll,lls may be a.bolished with th• 
the alienation of th:eir· guardian ~ f_;heY: ate not for theii ~nt of the public of the provinces the,•govern. . 
benefit and tb,ere 18 no such distin:ctton between· male I and my Sa.nstha apee on this point. We a.re furthet 
minors and .female lll.inora iiJ. getting them, 8et aside on of opinion that aU the ·features of the llfitaksha.ra' sehoot 
lawful groun~.· . . . ' ; . . · ,· • ·· . . ehould be maintained. They a.re :··Joint family syste"IIJ., 
· (8) TJu; inJ$tqti.on·of contmwty of. a male line. will .Birth rights of sons, grandsons a.nd great-grandsons in th& 

be much hindered by abll!?lute power ~ven to a W1dow ancestral property and limitatiene ~ t~nights of.th" 
inasmuch as slur will be mclined .to dispose of, all the females only 110 fa.r as the property mhented· or obtained 
property of her h_usband's ~mily and ~here wiJ! be iio ~y them on· p&l'tltion lilt ooncerned ·with rigid pDOVIsiOD1 
longer any ne~ty of havmg !' boy u;t adoption &!Jd made fOl' the widows fn· tlie family. ·MQJlo~a.my a.nd 
nobody would gJVe ~ 01' his sonm ad!'Pt~<~n on}y to offer. oosm~olitan marriages which, it is the inteutton of tho 
Pindae to the adoptive father when there 18 nO"'prop6rty Commtttee, to introduce are strongly' objected to on grounds 
at all.- . · . ~ · ·: · of. eugenics. The introduction of simultaneous heirs, 
· (9) The way ~ reduce lltlge.tion over the estate of in my opinion and in the oplniou 'of the. Sanstha, oft'encltr 
widows is not to gtve them e.beolute power of disposal aga.inst the patriarchal system 'lind ·Jeads .in a· way to th• 
but to Jn!lhibit altogether. the •alienation beyond their fragmentaJUm. of the propertiy. This introduction will, 
lifetime. Tb.e ~njam and vatan properti.el are recognised eventui.llf, obliterate the lamilJI)II and their na.mes wher•. 
1o be inalienable.· So also deoatha.n property. In some they h114 eitab1ished [01' ages. .It, further ·oo.uses injusMce 
-- where theto is & .custom the right of Primogeniture to males by giving double heritage to fem'a.les. 1Jbia doe,. 
is aecepted and even lll&!e members are &lven main~anee. Dot mean.eque.l trea.tntept .. Divorce, though no~ aotue.DY 
Goviii'Dlllllll* baa even le.id down.on male11 some restriction• allowed "by the llindu ·La,w, is in vogue under the force of. 
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oustom 'in certain seotion of the Hindu community. O~tii.-Dtuu,and 3Ub.!titutueotlon 6 at page lll. 
Re-marrio.ge is also permitted by oustom except amongst 0la'U8fl8 6 to 22.-so fa.r as Hindus ·a.re concerned 
the Brahmans imd Kshatriyas and the Vahlhya.s., They :they do not apply to them. They ina.y be made to apply 
form ,. minor por~n of ~e pop~a.tion. 'If parties to ,to others, I)a~ely, Buddhists, Sikhs and ·Ja.ins if they 
marrla.ges really des~re to possess divorce rights, they 1XI'Y eonsent, · • , • 

· oelebra.te their marriages under''the Civil Marriage Act .. ' . ' · Chapter 111.-Thea.bove :reJ:Varklr apply to this chapter 
The Hindu Code, if. it ls to be ,dra.!ted; ·shQuld be -also. It d~snohppearthata.p~on hu been made.~ 

dra.fted strictly on the linea of the smritis an<J . of ,th~ case a. son 18 ~om to the adopt1ve fa.ther . a:fter a son 18 
Mitaksha.ra. Patrilineal family a.nd hereditary ~aste are · adopted by ~· l feel that. such a provl81on is .needed · 
the basic institutions in the Hindu social systems. The for th~ protoctio~. of the a.f:ter ~otn son. on tli.e lines of 
first demands the solidarity a.nd the entity of the family the present pro;vwons. • • · . 
and the integrity of the family property. The second I have offered my. hlm!ble VIews, on. the draft. Hmdu 

.... institution aims a.t purity of blood and the purity of the • Code. I oppose codification of the Hmdu Law on the 
1 lifi f th Hindu woman. These should not a:t &II groun~ that the Government is not ~petent to supersede; . 

•bexud~ bed e '. , ... . · the Hmdu shastras and undertake legillil~tlon. ThetHiJ)du 
e ur · ' . . . La.w as adminisjiered in India is (cOmplete and perfect' 

lily Sa~stha ·and the Akhil . D~shutha ?11gw~1 in itself. . Under cloak •of codifi.cation the Committee is 
Madbya.wa.rti Manlia.l, Bomb!I-Y• have resolved m their introducing principles unknown to Hindu Dha.rmash\illtra.. 
Pa.rishad convened at Popna m the Month of May 1944, It is a determined attempt to obliterate the natural·and 
tha.t the codification s4ould -be postponed unt4 the :war • inlmemorfally ancient distinctions of ·varna. , and caste 
.Is oo:ncluded and normal conditionsJ)re':ail. · • and to ·abolish precipitously all local, · ~munal and 

The following are some of the suggestions made With the family ~sages which are obserVed with relisfon sanctity 
intention ofamending"the body ofthe draft Code. · :these by the llindus. For. the sake of securipg unifonp.ity of 
a.re not exhaustive. There are many minor details on Hindu Law the joint family ~orq.tion is givtlll a go by. 
which I may differ but as those provisions do not actua~y ·The principle of survivorship 'is gone. I do not believe 
contravene the :Mi.Wtshafa. but is a..ma.tter of convenience · tha.t any irrepa.rabl~ 'loss is likely to be occasioned by 
only I simply pass them off. These provisions relate to postponing the considera-tion of the llinqu Code Bill 
the. age of the boy while ta.king .)lim in Moption, whether until favourable'.conditions set in. 
upa.r18ya.n should be performed in the na.pural f\lomilY or · 

. in the family of adoption and the like. . · · ,so: Bombay Prarihana Samal,. 
Pan[, Olau.ss 2.-To be deleted .and the following, . Generai obaen;alirmi.-The Bombay~ Samaj is 

substituted :- . · · · ' ., _ _. h ,_ .... be tak dify th 
" The Code applies to persons prof!!SBing llind~, t:d~ I;, t ,:~~':a ":!!:'"all ~ '011-::~~~ r,nd ' 

Boudhya, Sikh and Jain religions. ~ indefiniteness which have so far prevailed~ the a.dminla· 
. The Hindus in this Code means those who by birth tration of llindu Le.w. It will thus go a long way in 

and religion, are Hindus and who ha.ve not renoUllced atopping a. la.rge amount of litigation which at present 
the ~du · f~th .but who after renouncement, ~a;l!'e ~~n prevails in the courts in India and before the Privy CouncU 
ll!-a.dmttted mt:o 1t, since the dt!e of their re-~JSSion. • which ;have 80 often upset the llindu Le.w. which was till· 

. Olau.se li (j).-T6 ~e dele~ and the followmg substi- · then ttnderstood to be the right interpretation. The Pra.:r-
t_Uted :" Stridh ._.J._ rty · . .., h · thana Sa.maj therefore .hea.rtily hopes that the Hindu Code 

.. · ana. m':"""' prope. ox a. woman, o~ . will at last bO. passed. by ~e .Legisla,tnre .so. that the 
ao~ e'xcept property fnhented by her or obtained on Hindus may lmow their Jaw with . certainty and 

. part~tion from the fa.llllly of her husband."' · . definiteness. 
· Pari II, Olau.se ·2 (b).-A<U " but does not mclude 

property held by him jointly with other membettJ>.of the PART I-PlmLIIIIlNARY. 
Fe.mUy.'' . : ' · . . · Dllistration (ll) to clause 2, su.b-clause ,(~ runs as fol • 

.Part II, Olame·2 (c).-.Mil at the end ~·.son·includea lows:- · ' · : · 
aon, grandeon and great-grandson.'' . ' · · · •. (ll) A pedan who joins the Bra.bmo or kyo. Sama.j is 

·Part II; 'Olau.se 5.-Delete ola.use (1) and 8ub~JtiW.te a Hindu. · · · · · · · · 
"son and· widaw,'' Dekte' clause 2· • daugh'tel' • and There is no conve:rsion in the Brahmo or 'Prarthana. 
,euliatituteclauees2, 3", 4, 5,¥.~d 6a.s~lauses a, 4, II, 6 and·7. Bamaj .• A Muslim; Christian, Parsee, or a Jew joining 

. Part 11, Olau.se 7 .-Delet~.. · · these Samajas does: not thereby become- a Hindu and · 
Pwrt II, Olau.se'20.-Atld the following: "provided • therefore i1> is improper to provide tha.t'such people should 

h~ is found· guilty of the offence by a competent Court." . ' be gQverned by the Hindu Le.w., · The illustration therefore . 
· Part 11,: Olau.se 21.-Delete the la.st .portion of the should run a.s follows:.;._ · · · . "'! 

section, viz., the words "unless such chllchen· .or desOen· (d). A person professing' the 'Hindu religion. joining 
dante a.re. Hindus at the time when the imcoession opens.". the Brahmo a.nd·th!l Pra.rthana Samaj and a person joining 

·. Part. II, 0Zawe26.-Dtletethel,)Or~ion"from"s:uph"· the Arya. Sa.ma.j is a'Hindu. Tl;ie esse Jaw whieh h1111' 
m the sec~nd ~e to "subject" In the last.line 8;1ld · ":ili! treated. the Brahmo as llindus has :t~~ference only to 
the folloWing such property shall vest in the trustees persons professing the Hindu faith joining the Bra.hmo 

. of th.e community to which the intestate belongs," · Samaj-'-llee 30 I.A. 249, I.L.R., 49 Cal,' 1069, or the·illus
In Vlew of the $11ggestions made above illustrations. 11.nd tration may be framed as follows :-
provisions of the draft as contravene the :mggestions should (d) Any person joining the. Brahmo or Prartha.na 

· !>e altered or lieleted,u thll ca.se may be. . . Samaj who would have been governed by the Hindu Law 
. P~t m, Cla.uses 1 ant! 2 are to be. · deleted. if this Code had not been passed or a pe:rson joining the 
The La.w; of the Hindu Join{ Family should, be suhsti. A:rya Same.j is a Hindu. · '' · ·' 
tuted as it eldst8 to ds.y: · · · • , • . There are Pra.rthan.a Samaju in the Province·of Bombay 

MaintenanM · which forms part of this Part. rn-A and Ma.dra.s and so that no nnneceseary dispute may arise 
ehould ~e amended liqerally, guarding ·strictly the rightEi ·with relipect to them, the word Prartb&na Sa.maj is intlo• 
of the Widows in the family as wellu for making provisil~ns · duced in the above illustration. , · · . 

wfor the marriages o(the daughters suitabliJ to the. property Olame 4.-Clause 4 aays_ t.hat.the rule must ·be observed 
of the ®ceased. ' ·· · for a long time. The expresdlon ' for a IOII8 time ' iJ 

Par~ IV, Olause 2 to be' deleted~ .' 1'he following should vague and indefinite,; "lit shoufd therefore be made definite 
besubst!Futed·: '.' ;I'h11re shall be only one form of:Ma.rriage, by·sayirig that the rule 'must have been ohsen'ed at least 

· Ull.mely, Se.cram~nta~ Marriage. Civil .Marriages are for 25, 30, 40 or IS() years. " ' · : ' ·. 
&!,owed to Buddhists and Sikhs if they hS:ve no objection!' Olo.~se 6.--Cla.uae 6 amends the Speci&l·Maniag~ Aot m 

Ola.turll 3.-.A<U' "·of the same caste" between tlie of 1872 by deleting sections 24 and'26, by deleting among 
"!!'orda '.' Hind~~ " an<J '" upon ,. in the BE!COnd line.. . other sections 24 and 25. Section 24. governs 'succession 
" . OlriUfie ~ (a).-~: and .~t!tut• the· following : · to the property of parties married und~ the Act by the· 

The pndel8*notprevtouslyma.rried and the'bridegroom Indian Succession· Act. · • · · · ·· · · ·• ' · 
thougli ~11-rried, lias Ids wife n6t ·living or if living: · The Pr&rtbana Samaj would have liked the ~~nccesaion 
through illness or otherwise s!Je is certified by the Civil '!)fall Hindus to be governed by tb6 Indian Succession Aet, 
Surgeon as.fnoapable 9f conjugal life.". . ·.. · · · By deleting that section the HindUs have lost wha.tever 

• WID .,..., 'that 11 flld ... 11 llloapable ot 1111,;.,1n11 • tile oaorame~~lli ga.in they made in that direction. ·Similarly section 211 
01111• • · ... • ab~ed all adoptions ·for persons Illlll'rying under; tht.~ · 
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· rth s · The Prarthana ~m~~oj ill ~ad that if the ohil~ or dea. 
At. l'hataisowa.sintheopinionofthePra. !loll& .am&J cendantll are Hindus.at the time when tho SU.CCtl.llioJl 

,.:. ..<~vance in t.he proper di~tion. By deleting section 25 opens, the Code allows ~eni. to, inhori.t. . ~ the Plll!ilnt 
&he Oclde has deprived all Hmdus of that ad vance. . . . condition of Indian socroty conversion separates ~ 

P.aT JI.-L'ITBsUTlil Sooc:ESSiriN. , 'convert altogether frOin his fl\Jlilly, caste, or society an4 
• Tb.i.s Ia. rovid.es that upon the death' there is strong repugnance felt towal'ds the couvert b~ 

. C'lall# 3 (bl--:- c U:~m.encement of this Code had them. Unde~ suc4 conditions the Prarth~ S~ma.j la ol 
of &D! '!"lmlloll "00 :oe: as tlte Hindu. women's estata..in , opinioo 'tbAt the convert should a.~o be dJSqua.lified frolll 
the llinited ~ta.rech ro ri shlllll devoh'e on the persons inheriting to his uncooverted relations. If the' person ~ 
any property._ su l w!uid 1ave been the heil'll of the last whose property inhoritan~ opo'!-8 b~ of opinion tha1 
who under tbi<l~ if such owner had died mtestare imme- apost:uy should not be a disqua.liftcatJon he. ~n J:nake I :!::a:e her.' Thus this cla.u$0 retains. the limited testamentary disposition and make a proVIston for thl 

11111tu:te of Hiwlu :womllll's estate ~ cases of mdows at the r.postate. . 
time of the commencemen~ _of this Code. The Pra~a.na. · PAnT m-A.--PB.OVISIONS COMMON TO TBsT.&MBNT.UY 
Sama.i would like that the estlltes of eve~ these wulo'!I'B . AND !NTF.S'l'ATB 81700ESSION • 
..._ uld be tw:ned into a.bsolute estates ·as 18 dOlle by the • . . _ _, II 
... o . ... f -.6~ beco~;~" m'dows .a.fter the I.-Scope ana.operatlon of Parts II a,... / . . Code m ..,.e case o wo......... ........ . . . . 
oommencement of this Code. , · ()Jau.se~~.l and 2.-The Prartha~ Sa.maJ ":3rmlY:welcom~1 

• : · -~ to ~~of 1llllk8. \the provisions of the clause making devolut!on of mterest u 
• . · . joint family property passed by a male Hindu to devolv~ 

('1a'U8t 4.-The t>rartha.na. Sama.J d~es thAt th~ proVI- ·in every case not by survivorship but by testlllll.entary 01 
liollll of sections 32 to 49. of the In<!ian Suocessmn Ao\ intestate sucoession as the case m&y be. Thill" will pul 

. XXXIX of 1925 should be. made a.pplicable to the suooes- a.n end to the archaic joint family system. 
· aiooofth~propertyofall.Hindus,malesorfu.~les(wheth~r · The. Prarthana Sa.maj simila.rly welcomes the provisiom 
strldha.n or. othe:Wise). Under these proVISIODfl the P081• of cla.use 2 making the property <j.evolving by testament:ar, 
tion of a WJdo~ 18 ?Jludlthbetter ~ thaoft prothVld

8
ed by ~he or intestate succession ·upon a· son, son's son or son's son'1 

mnau Code. Besides, ese sections 8 ucoess1on his te · perty and his son eon's son, or son't 
· Act :make no distinction betweei_~males and females, SO';IS ·=~·8 so~h:the~~live a.t the time of sucoession or OOlll 
and daughters_.thb~~ ~ ~th- ::~:: ~:U.~ subsequently, shallnothl\ve any right over such propel'tJl 
oorull)nanc& m . ~ ea. 0 8 ~ • ii merely by reason of birth. This cla.use removes other 
Besid~, those·proVJsJO'f!S are olea~ and plam and avo!d a. impediments on the disposition of property involved in the 
obscurity Ullder the .Hindu Code. 'fl1l: ~~ SamaJ ·oint fa.inily system. Thill clause has removed a great 

· therefore would like that all the prOVISIOns\ for mtesta.te L -~-L' the Hind mmunity inasmuch as it had 
• 'ded by the Hindu Code showd be deleted .. a.~U>~Wp on u co 

-~~ TI:"above provisions ()f the Succession Act ren,dered it impossible for a person to undertake an3 
mould be ~b$tituted>in their· place. Even at present th11 ~ture or suocessfolly ~rry~n trade. 

"IOOtion 24 of the Special :Marriage Act provides,that the · II.-M~miftllflte. · . 
auCQilll!!ion to ~ 'Jil'Opl)rty o_f an:r _Pilrson prof~ the ' i.this clj)u.se iB applied only tp the estate o{ a. male ~u.. 
· Hindn, Buddhist, Sikli or Jam religion who mamlls.under When males and females are pla.ced on an equal foot1118 
-t.bat Ao& a.ud:to the property of the issue of mch-nia.rria.ge· thla clause should also be extended to the estllte'of females. 
·!!hallberegula.ted bythe~visionofthelndia.nSuc~on Cl.awe A.-This clause deals with the question of righ* 
Act. The Prartbaua Sama.J now·wantJI that the proVISlons to maintenance of certain dependants oup of the estate of 
:of this aeotion 24 of the Special Marriage Aet should be tho deceased.· One ean. understand a dependant who bas 
extended to all Hindus, Buddhist&; Sikhs and Jams. not obtained by testamentary or intestato succession anJ 

In the altema.tive we would suggest thet. in tht: matter share in' the e~ of the .. deceased, being provided with 
of Jlll(lOeSSion as prescribed by the C9de ,no differe.nce maintenance out of the estate of the dtkeased. It would, 
ahould be :made between a son and a daughter and the however, be unreasonable to make provision for .the main· 
descendantB of a son and of a-daughter (JD11ole or fe~)' tena.nce in the case of a dependant who has obtained 
r.nd that" they ahould be treated to be on an equal footmg. a share but the share· so .obtained is considered inadequate 
·s~rly no distinction should be made between a bro~her for his or her :mi.intena.nce. It is diJlicult to understand 
and a sister or tW; desce~ of the hlpther and the ~ter why the other heirs who 811C!)eed to the property of thf 
{male or female). ,... deceased should be :tl'.U1;de to pay for the ma.intenanoe ol 

. . · 8~. . such a dependant. The question would naturally arise in 
· The Prarthana S&ma(wannly welcomes cla.use 13 which . the case of a.n ·~d daughter. Under the ·pan 
gives the woman the .sa;me rights over-etridhana. as defined . dea.lillg with the Ia.w of intestate succession she has for the 
in Part 1-0 (/) il1eluding the right to· dispose of it by first; time been recognized as an heir to her father. After 
traDsfer it~W .n- or by will as a man has over property she thllB gets a share all her rights a.glililet ~e estate of' 
a.cqaited. by him in like'manner tha.t is to say a woman's herfatheroughtto cometoa.n jlnd .. The provision contained. 
right over stridhaua ab,in not be deemed to be fflStriated in "in this cla.ui!e :is likely to cause a serious hal'dship to the 
r.ny respect whatsoever by resson only of her ·sex. It 9ther. heks, espeo:islly because under cla.II.St' l of thla pan 
thus puts an e'wi to the. Judge-made .Ia.w about the the exl'!ession ' ma.intana.nce ' ill ,to cover fu tl).e. case of au 

·woman's estate and revemouem which have been a very Ulllll&med danghter, the ressonable expell8tls of a.nd 
·fruitful. SOJ!l'O& of litiga.tiDn and goes a long way towa.l'ds incidental . to her marriage. The· proviso see~ to be 
the emancipation of a woman. · . · . unnecessary. · · · · 
' The observations made above with reference to the sue- · Cl.aUBeli.-Ma.intena.nce should J;le givflll ouly to an aged 
Cession to the property oi :males should in the opinion of fa~her and, to e.n aged mother to whom only the Hindu 
6e Prarthana Samaj apply to suceession to stridhana. · Law refers. As to the widowed daughter it is difiicult to 
property. No distinotioo should .be made betweflll sucees- understati.d whether such a provision as is contained in 
Ilion to the property of a male and to stridhana.. The this cla.use is .at a.U necessary in view of the fact that a 
PrartbauaSama.j wouldlikethatthedistinctionofproperty da.nghter whether she· is.:unma.rried, married or widowed 
made by clauses 14 (a) and (b) should be abolished and the has now been mcluded among the ~multaneowi heirs under 
8UC(l688ion to both. the pi'dperties . should be governed by claru\e I) of Part n of the Code. .. : . •. ' 
the same :nalee. In the case of an Wlllla1Tied or a married · Btth-ckw.Be (8).-Thla cla.use unnecessa.rily and unduly 
at a widoweQ_ womall', the heirs should be those under the cutS down tho rights 'of lan ill~gitimate son. which he gets 
Indian s11.C001lsion Act or in the .a.lternstive those which 'IUlder the Hindu. Law. Under the lijndu Law other than 
the ,Binda Ll.w Committe& may be pleased to prescribe. that of Daya}Jhaga after the death. of a l;Iindu, his illegiti· 

'I'he Pra.rt.hanaSainaj is of .opinion that cl.a.use l9 should mate.sons in cases where they are not' entitles\ to inherit 
'be a~ deleted. It a. wife is unchaste her husband or to a share on partition are entitled to Insintena.noe om 
ma if hb J.i.lull.- dilli:nberit her by will. No other person of his separate property or out of property j.n which he was 
~ be given thb right to interlere with the, estllte a ~opa.!cener a.t the t~me .or hi~ death. According to· 
•e.ted in het ~ the Code. If the h118band does not Mstak8Juwa school the n~ht to mamton~~o~~oe continues ,evea 
di&qua.lify her by will it slwuld be presumed. that he has r.fter he has attained ma.Jority u~til do~th. ¥illegitimate 
tondoiJild. the nnchalltity. . . . · . •on ?f a S'f'Jtra. is entitled to a share ~f th.e jnhe~ta.no& 

(.!laUI!III 21.-'l'hil el'\use reoogmte.~ the diequaliJicat10n provided hla mother was a dasi, that IB a woman xu the 

of t.ll.e clelloendants of a ocmvert In matters of inheritanO!'J. exclusive keeping of hli fa.ther. It is incomprehensible. 
. ' • I I 
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'!thy these innocent and ~nfortup.a.te sons ehould• be made ·look upon' as a. sort of chattel if not. cattle. It also . 
to suffer for the sins and vices of their parents. On the degrades the man who looks upon his wife in the sa.me light 

ntrary the sinful and vici01111 parents must be made to because of the polygamous or.' potentially ''Polygamous 
:ffer for their sins and vice. Therefore'' one would _b"ke nature of the marriage. This is revolting to reason and 
that illegitimacy should not cut down. the rights of the sentiment. It is against aJl ·advanced ~d enlighte_ned 
illegitimate sons and if they are at all tp be cut down th~ thoughts of the world and makes the Hmdu mamage 
should at least be .conftn'e~ to the. rights t~ey hwe !ln?er•, looked down upon in aJl Christian·.~tries. · 
the Hindu Le.w &s ~~preva.Jls at J!fe&ll~~· wtth the vanatton •. Marriage aa ·recogniud by ~nG'fu11. Lo.w.-" :Marriage 
that right to inhentance of ~h~ ~eg1t~te sqn of .sudra according to English Law involves ~he essentilfi .. , requ'~· ,. 
should be extended to· the 1lleg1tJm&te sons. of the th~e ment that it must be the voluntary union of one man and 
higher classes. It is regrettable that the Hindu Code .. 18 one woman for life to t},le exclllllion of all. Thus if this 
going ba.ck on the Hindu La.w. · · :· · .. essential of ,a. monogamous union is la.cking the English 

· Sub.rla'lllle (9).-megitimatedaughtersshouldliave the Divorce· Court will disclaim any jurisdiction in & ma.tri
same rights as the. illegitimate sons on the grounds men- monial case tela.ting to the. so-called mamage: Though 
tionsd a.bove. Further it is submitted tha.t it is very it has often been stated a.e a. principle tha.t the English 
difficult to get illegitim&te da~ghters. ma.rrie~ but if. they Court will not rega.rd any uni~n as a.~a.rrlage if opposed, 
get the rights as stated herem the1r m&mages Will be~ to the Christian conception and that· a polygamous or e. 
facilitated. Men are more h'kelyo to go in for ma.rriage potentially polygamous union will not be recognized m· 
with a wome.n with property than with a woman who will English La.w, it would· seem .that this principle is only 
be ·a burden. .; . ' . strictly applied in. cases coming within the (urisdiction of 

. Sub.cla'IUle (10).-It is shoclting~ to find. that t~e Code the English Divorce Court." !Halsbury:s. Laws of Eng. 
which st&nds for monogamy and gives ·a S!llgie wife to a ' land Volume VI, pa.ge · 283,.lla.ilsham Edition.) · (See also 
ms.II should give legal recognition to concubines and to Dicey's " Conflict of Laws", . 6th Edition, pa.ge 280~ ~n$1. 
allow him to have as m&ny concubines as he can afford. Westlake's Private Interns.tiona.l: Law, VU Ed1tion, 
Further concubines are n.ot recognjzed for in;h~ta.nce or page 68): Furth~ it is la.id ?own ~ ~.L.R. 28 Bom: 597 a.s 
maintenance under any other system of Civilized la.w. follows: "A mama.ge performed m a.ccorda.nce 'With the 
Such ·a, recognition would eneourage the brea.cb of the rights of the Bfahmo Samaj is tavalidated by the fe.ct that 
spirit .of monog&mOllll Jlwrie.ge contempl.IJ.ted by the either of the pa:rt.ies thereto bas a husband or wife by a 
Code. • . marriage a.live!" Thus the Bra.hmo marriage is ·held 

. The difference in the p6ints ot view as to illegitim&te ·to be monogamous and the Braltmos would therefore 
children and the concubines is in coniiequence ·with sec· well insist on the fact 'llhat aJl Hindu .ma.rriages should be 
tion 488 'of Criminal Procedure. Code which gives ma.in,. brought up to the level of their marriages.· A. very large 
tenance to illegitimate, children but does not recogilize the· number'ofRindu.s.are.married toasitigle wife.' :r'bu.s this 
concubine at all. This degrad&tion of the Hindu Law cla.use by removing the potentiality of polygamy. of a Hindu 
must be removed in the face of a.ll opposition. · . · marriage- raises" its dignity in th~'eyes of the world e.nd 

· , Clalllle 8.-The Jll'OvisO to this cl&itse deals with the would cause little hardship. · · · · . · . · · · 
question of ~ge expenses admissible·il;l respect of an • The Prarthana. Sama.j would urge ili this connection. 
~married legitim&~ daughte;. Under 'Part U a daughter that .. Anand' :Ma.rria.ge Act vn of 1909 ". should either • , 
JB now .to be an hell' along With the son' and consequently ~ ·re ealed or. amended so' as to prevent polygamous 
there is no necessity to ~ert a~y 'provision in r!lspe,ct of e .P es ta'.king place under that Aot .. That ..Act has 
the expensell for her mamage. . . ~recent ears~ to fotperforming Jl9lyga.nioua 

Cla'lllle 7.-;rms, c~nse should altOge~er ~deleted a11 ;: . . S~ly the Arya Marriage Valid'ation Act 
it unnecessanly linnts tlie freedolll; .of a. Wld~w. to live :x:n~i~J37 sbouldbesimjlsrlytreli.ted,i.e.,jtshould eith~ 
whe~ she likes: Further th~ ~ Just ca.nse l8 vague be llepealed o'r a.men4ed so' as to wevent polygamouA 
and !~ely to. g1ve ~use to lltig~?oti~n. Somehow: or other marriages 

1
t'aking place 1ind~. tha.t Aoji. That f!.ct a.Iso . 

the lli~du nund heSitates ~ ema.nc1pate w~men. , : h' ·been in recent. years ·resorted to for .......rrn.m;n., poly-
Cla'llllil 8.-Under the Hindu Law a Hindu cannot so as. . . ,. · · ' , · . r-----rr. , 

dis:p!~se of his pro~erty by ~ as t? affect the righ~s of gamWe ::rSihat this su~·clause (a) yallda.tes 11: widow. 
~t-ena.n~e ~o which .a.person IS entr~led und!f the Hindu remarriage in the .sacramentill fo~ 88 1t Ia)'!! down tha11, 
Law-.. A sinillar proVISion should be mserted m the cla.nse. •· "ther · 8.rty must have a spousll' 'living at We tilne of 

Clau~~ 9.-The property c~ming· to the heirs'"woul.d net.. . !. The Prsrthana Samaj therefore ~eli that the' 
become their separate-propert-y and they cp.n deal 'With jt H~Widows Rema.rria.ge Act XV of 1800 shQUJ.d )>e 
at thek pleasure. This clause. as it Bt~~onds wo-qld therefore m eJed and the disabilities .imposed by ''that Act should' 
enable the heirs to defe&t the 'ohym of W.intenanoe-holder bp QVed The Prarthanll. Sa.maj js glad to find that; 
and should. therefore be dropped. ;rnste&d thereof a .clause ~ b~~:!uae (b) i:Da.ke8 the marriage of a luna.tic .or an i!lio1i 
shou;td be Inserted m&king the m&mtena.nce Of the d~pen~ void and invaJid. . ' . . 
dant a sf.atutory charge on t'he estate taken by·th~ h~ll'9.. . : Sub-cla'lllle (e).-The ~rtbana. Sama.j WOuld like that 

-' 'P~T' IV.-M.t.Ra!AGJ!l AND ~OROB.. the provision Of seotioh 2. of'the Sp~ Marriage Act m 
. · Chapte,_r: 1,--0elelwation of marriage. of. 1872 which requires tha~ the Di&!l must 'ba:ve· completed 

.·.:. · . . , . Introductory. . · ,,,, . . . . h.i8ageofeighteenyea.rsandthewoma.nhera.ge¢'fourteen 
Clau&e 1; l'llb·clauBeB (a) (i) a1ul (a) .(it) give the definition years shOuld be.1nserted here. This ·cla.nse should .. be so 

of the tt;rm 'Sapin~ ~~!at}onship.' The .Prarthana Sam~j amended as to require the c,onFent of the gusrdian·till the 
would like. the Sapmdiship to .be restricted to that la1d · · completion of '8 years, · · " ., · · · ' · • · 
down in proviso 2 to section 2 of the Special :Mal;riage Act Clo1u88 4 -One more · sub·olause may be &dded a.fter 

·of 1872. ·'!'his· proviso preV.ents marriages only, in ca.ses sub-cla.use (1), namely, "A sa.cra.mQntal marriage may also · 
where rela.t!Onsl>ip · ca.n be. tra.cea. betwellll "the part'i&s be solemnized in any religious form which.~ be genera.ll,: · 
t1u'ough . .sgme common ancestor· who, stal)ds tO. ea.cP, ,Pf acceptable to the members of the community to wblch tht . 

'them in 'a. nearer relationship.than that ofa. great,.great. parties belong/' Tbis suh-olause .is n~ ~·avoid 
grand f&ther or grelljt~t-gre.n<l.mother .or .~ess one of any question a.s to whether J;he usua,l cer~ony observed 
the parties is the lineal ancestor or the .brother or sister of in the Bra.bmo. e.nd the 'Prsrtha.na Samaja.s ll&tisfied the 
some·lineal anceStor of the oth~r. . . ·. · · . conditions necesse.ey for it.IJ being.ooilSidered a" cUstom,.. 

Sub-rla'lllle (b) should be ~!togethfll'. droppecL_ Clanse having the force o~ law: We wguld therefo~e.,strongly 
(a). goes to one extreme. and: clause (b) ~o the other. urge the insertion of this sub-clause. : 
The Prartbana Samaj would like to have the golden m.~ . Sub-cla.use (.2},....;..In" this. clause the words 'before the 
between the two as laid down in the Special Marriage Act, sacred fire '·•· should, be dropped. , The members of the 
1872, section 2, a.nd would like to have the same (or both Bra.bmo and ··'Prartha.na ·Samaja.s ·do not· perform. any 
the sa.er&mental rparriage and the civil ma.rriage. . ceremonies before t:be sa.cred fire. :I'herefore by dropP.ing 

· · · Sa.cira.mental marriage. · · . . · these words they can ts,kQ advanu:ge of this cla~e. Bestdes 
· Ola:uas 3, .rub-cla'lllle (a).-" Neit:ber paity must have a the word 'before the sa.osed fire would ~ve the large 
spouse living at tbe tiine of the msrria.ge.~'-The Prarthana majority of Rindlls,.namely,.Sudra.s fro~ takmg the be!lefitl 
Sa.maj wholshea,rtedly ·supports this sub.cJa.use as cit now of this clause. · The sa.ored fire aocordjthngv· toedithe Hindu 
stands. The fa.ct that the Hindu marriage •is at present ideas ~ust be lit up by the, Brahmans Wl c mantraa, 
polygamous or potent.ia.lly polygamous. is a blot. on e.nd no Brahman would consent to do so as is shown by 
liUidu ,society. It degra.des the woman a.nd makes her the notorious "fedoJ:IG fli'Gkanl•·of.kolha.f'Vr.'' . . 
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c~a- 5.:.-ne Prarth~ SamaJ would like that this ~ll8aoti~ taking plaoe" ,be subs~tuted. The ·dolllJ 
clause $hould ~ d~e~. If it· ia retained nobody will is often otfered by th~ bride 11 pal'tf mthou~ any dO~ care to obtain $he COIIIellt of th.e guaMim and the pro vi· . on the part o£ the bridegroom or hiS party. In that. _, 
lion to obtain the COIIellt of the gua.rdian would booolne " the worda " wherea.s OODSide.r,.tJ.on. f~ OOJlllellMnc ~ , 1 

aullit ' ' .. • • ' marrJase U cannot. properly be applied and th1J8 " I 

~·Prirtbana S.aj iii opposed to the alternative to p~ of this olaulle would be fruatrated. The aam. 
clMIJII!8 3 " and 61lttlltiatd in the mndu Code. . ' o&n be said of the '&ride-price paid, to the relatives· of t.a. 

Cfs1.<11' S..;,_The Praithana Samaj would ·urge that the bride. Further add the worda "The huahand. or~ 
optional ~tioo upds: this clause· ehould be made after the worda " or a.ny of. hill or, her relatives to·~ ill 
4l0111pulsory &nd should not be hit to the.~ will of lhe line 1 ofda.Wie '28, .Aile. rule the dowry or a majer portiilu 
partie!! eoaoeraed thwgh the registration may not be of it ill given to the huaba.nd and therefore the additional 
required for the validity of the marriage but for th.ee J>llr ur., word " to the huaband 6r " is essential as otherwise thia 
pOliO of ~ proof of the --.mental malTiage. clauee would altogether be nullified. ' 
The optioDal ', ~ ill ,likely to . !iring about The expl~tion to ctauae 28 will have to be-dropped 1r 
~ litiption and would give an opportunity to the above changes are made. . · . , · • 
IIOheming peieona to dispute a marria.ge. if it be not regis- Cllapter I.II.-Nullity4114 4issollltion of mt.ll'riclge. 
terec1. One can .well imagiil& what cOnfoilion and uncer. Olall86 29, ~ 1 (itl).-'lhe .Prartban& Samaj bu 
t&inty will ~ it: birU!a and de&iba wiU be optlODally ia Wa. opinion ~ tba.t .the eame Sapindubip, 
~ ·The _. would be tQe CMe ~ maniagee namely, 'that given in the, Special Marriage Aot, 1872, 
~ ar& made optionally registered. section !, should be· observed both ia -~ sa.ora.mental 

, .. , Oiril niamage. · . ~ marria.ge and civil marriage; If that opiakin bucceJI'ed 
The Pm.t:tba.1w. Sama,i wou1ti prefer w have the word. this sub-claW!& 1 (iii) sha.ll have to be removed. · With 

'eolemnized.' 1 aabatituted for the word 'contra.oted • ~ ~ ~ 29, aab-clause 1 {iv), the Pmrthana Salnaj 
~ it b'OCort ln this chapter The word • eolemn· J8 'or ,o.puuon that the words .. and at the' time or the 
Dized •. ill uaecl throughout ia A!Jt;. m Of 1872 and it ill irlstitntien ot the suit.. llhould be added at tbe end, 
difficult to undoratand the t;eUIOil for this ch~ge The · Sub?sVM (2).-Tllis clalise layri' doWJ,l that a' petition 
word 'aal.......u..,e.t • len&! more eolemnity to a ~e for a deClaration about the nullity o£ ~ on the 
oeremODJ. 1. " ··:· . ,. · ground ment~ned ln this claW!& lies to the High Courl 
· era"" '1, ..W.a.u.te G.-This sub·llla.us& should bt. 80 only. It ill difilcult to Ull.derlltand why a diJfezeDoe ehoWd 

amended. 1111l~Q read tha.t; the parties should DO&; bt related be made ia ~ of .this 1Jr0Und when OD grounds meD· 
~the degree of Sapinclaehip u 4efined above in tbis. ~in eub-dause (1) tht petition would lie either to the 
opioioD wileD deslini.·rih rib eli ebras& 1 (4) o!thill ohapter. District Court or Hiah CoUrt. A petitio1.1 to the I:ligli 
~ 18.-The Pranhana 'SP,m&j' hu .in this. pPinion Court would be m~re ex.peJisi.ve o.nd the d.ista.nOe mlghl 

fl:}mBied that the saihe Sapinclaehip, n&uiely, that given also ~uae hardship to.~ applica.nt. The P.rarthaDL 
in the" Special ~ Act;,. 1872. eec1iioa 2. aallllkl be . Sama.J would suggllA that the Petition on this ground 
observed both in t.M aaoramental marriage and -civil should also lie either to the District Court or High Coutt
marriage. If that opinion: be ~. this claW~& 18 This can be achieved by addina the around 0011tained in 
'WOUld be UlllleOillll&rJ and ehould t'herefore be dropped. this claW~& as around No. (VI) to aab-CiaWI& (1). · 

. ~ 23.-Thill clauae ill IIIUI8CeSIIary, intricate and ~ub.c!aUM 4--ln this clauae the ~~)" or when a 
obscuie. It has DO&; bee». found ne~ to make suo!i mamage 18 annulled on the ground of lliilaCy or idioc7 of 
• ~ under Aot Jn of 1872 and no dispute hiwlao either party thereto" should be omitted. . Sub.l)!a.use (iv~ 
Ca.r arisen fo. want of 81loh a ~vision. ..o;rhe word • gua.r. clause 29· (1), requires that fOr a. declara.tion that tbo 
~ • should,. it ill aubuiitted; be restdotecl to. the person ma.triage ill null tLDd ~oid, the luBaoy aad idiocy a!lould 
who'actaallyactaaea.gua.rd.ia.nor to the~" !Jt!f· exiA &t the tlme'o£~. If the lunacy or idiocy at 
'this provision ill likely w hamper ~y the the time of marriage ,?e condoned and procrestiDg of 
IIGlemniWicm of civil iDan:iagee. · At present the girls' of . cbildren is aUoftd the ma.:irlage ahould not he deola.recl 
the Panc!harPv Orpbeage are married under Act m of ~ and void on t.be ground of luna.cy or .idiocy at, the 
1872 aud either. the Secreta.r.r of.the Prar~ Sa.ma.j time of marriage. Such a provision ahould be·illaerted in 
:Bcm!b'f. or the Superintendent of the Orpb&Dal!:e ecte ~ clauae 29 (1} (iv). · · .. 
the ~ of, the . glrla. The present pl-ovilllOn would t:1kwM ~0--Th• polyga:mous nature of the Hlndu mart!· 
make it im{'ceeible to register the ~ea of the Pa.n~ age dOes net make c,tivorce a n~cessity for the husb&lld .. 
dharpur OrP. hanage Girle under the Hlndn Co!ie a.nd tQ · he can at. any time discard the Wife with whom he IJ 
drive them to ~under the Special Ma.rrlage Act to: of displeased ap.d J:l18o!.'l'1 another wife.· But eo far .;. the wife 
1872 by oompe'!lin8 both the husband a.nd the 'ltife to .tliat ill ooncerned divorce' is a neoesetty even at pre&e~~t u siW 

· ~e to ~ tha't they do . not profess the can under no olrcumatlloD.Cllfl get rid o£ the unciarlirabie 
Chr&iaD, Jewish, Rindu, Muha-mmadan, Paraee, Bud- . husband but now that monogamy. ill introduced b1 the 
dhlst, Sikh or .Jain rellglon. The Hindu Code • re~ Code divorce 'becomee a. neccasity for bOth Th11 ~ 
Gour'a Act a!ld therefore tha.t ia th.e only. &ola.ra.tion 1efb Sa-maf conaider divorce a.n evil which u; UIJ.&Voidable in 
to th~m, if ~he Secreta.ry of the ~ Samaj or tbe the ~imperieet !~tate-of human society 'l.nd wealmesll 
Superint.ellder:m of the . Paadharpur ()rphanap 'ill · not of ma.ukinct Thll Samaj would be glad if no cause £or 

• !'llowecl to - .. ~ guM'diaiia. '.l,'biil,c!aUse ahould diV"OrCe Wllldd arlee but when no Ul.ode of relief iiJ avill&bl8 
therei'9N be~ ,, . . . • · ~ must be, relunota.ntly reiJOrted to. 'l'h& ~ 

CM.pffr 11.-C~ of fiii'.U'ri4g& ifld.wlinil tlulw. Sa-maj is. therefore ~ad ~ lind tha1; tbe Code baa iDIIerteCl 
· .. . of fw.ilxtmti filM, wilt.. . . . • .' . t~ provilllott.for diaeolution of marriage. • _ 

~ ~ 20.-At the end of clauie (e) to the m, to 
0 

.s;::.dt.l~ (1) res~ the application' ot::thm dla'Dllt 
.uae .20 t~ ~· .. or reasonable a.ppreh~ of it" t:!' Code~~ted-a~ the G?m~Dencc:ment :of 
tie added. · · · ·; • · • · . • · . l "all . . . Sa.ma.J would ltke that 1t woulcl 

At the end()£ o1aU8e (d) to the ·pioviso w.·olause .26' ~ app !._to ~es whether o~lebrated befar~r 'ar after 
1i'ordl " du • the · od of dea8rtion" be . the -mmjlllcement of the Code~ . . · . . 
wile 'ehoal4 7!'entitttTto maintenance from~ ~t: .:30~l)t~'"""' (c) lind (e~.-The~ o!IIIVeD 

!£;=:,~6114~::: ~=t.C:~ cla)Ue.~~lle;:rds.r~~~ ~ of:t~a ,li!:~ 
wife. ,, . 18 

. ~~ e , ted: If the party ie auff'ering from a 
At the eDd of clause (/' tO provilo to clatUe .26 the ·oertainl ~in a;~municable form tha-t diaea.Se w:i11 

'W'Otda "~from the husba.nd" be added Thu Y • Tlll'll~ted· )lefore the" periOd. o£ ~av,e»." 
tile converlion of a wife to &pother religion .~ .b& ~~'1:· enoe 1t ill abaolutelf Wl8leea w ob~ 
Jllltifiable c.auae for her livirlg apart from he hus.,[nd b! on: woutd~ ~ ~ ~ i!' communicated as no 
that ought net to iive her • righil to maintenance, whom the· dilleueso. ~ Witb tJ;te 'P&rtY to cr.s.. liS.-The .Ptartham. &maj welcomei th· cla; S f II OOIIlmuDicated, 'the ;pfa.rtba.na 
~the beAef!t of a.ny dowry or bri~price will 8! to =· t:':ub~!., ~that the f~ grounds be added~ 
'tril'e as it ought to do. Thill will divert the dowiy or the · (1) That the deftmdant h .: ___ . · -" 1 
bride-prict! to the proper channel. In tbill olause for the unless the adul~ ...... baa ae ~ auilt:Y of ,...u ter1 

• 'tt'OI'd. .. ,m..., euneidm.-tlon for COIIlllllltingto. marriage 01' conni ";£" tb ~ committed' with·the ooilllen• 
· .felebreted ". the .word.t ""'f as part .of the ·JIIarlia.ge NruJ.ooel:.o", . e. pefli~oner .~ the peti~ner ~ . ' ' 
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'.. (2) ~at tht~ d?fend&nt h1111 not been heard of 1111 be~g et&te of_ separation, both of them are free to obtain divorce." 
. alivewithinthepenodofl!nenyearsbythose personswho -.The.1dea. underlying this suggestion is quite obvious: 

would have na.turally hea.rd of him if he had been a.live. The womenfo!k
1 

speci;ally in higher societies ·of life, will 
- Olau86 31 should bJi deleted. Tile l'ra.rtha.na. Sajaxn have greateet ·ditllcuJties in proving " impotMOe in man 

:would rdggest that pr.:ovision.e dealing with procedut~~ and hit! mental derangement, specifl.e d.isea.slls, tort11.1:iDg oC 
other consequential matters ehould be epeoislly inserted wite by him et->" They may h sil • 
in the Code itself as i~ would like ~hat the Code thoil.ld be, · away frcm their h11!lbtmds under ~:"~ C:~nrem;m 
aelf.sulfioient and shoi:llll not reqmr,e reference to another five yea.rs, at a. stretch, in order to.ob~in ~vorce a.oc::.un~ 
Aot, namely, the Indian Divoroe Aot. · • to the la;w. Moreover if the hl18band does ·not keep his 
• 01a'U8e 32.-In this ol&118e the w<mis " i'eoognized by ~ .for any reasons best know;n to him, she may obta.in 
custom or " iihould fie deleted. Custom often allows divorce after five years' .separation, · Thera ma.y be many 
divoroe on fl.imsy grounds imd sometimes on no grounds, more reasons 1111 to~! husband a.nd wife. remain sepa.ra.ted 
by bribery a.nd oorruptioli.. The Prw;thana. &niaj 'is of from ea.oh other, but 1t may be aJmost impossible in many 

• ·opinion that the marriage tie should not be dissloved ~ta.nces to prove tQem legally, espeoially fof la;dies a.nd 
lightly a.nd without the' existence of the gro- mentioned · henee the idea of this suggesti!SJ!. of :mine that the ~ 
above a.nd by corrupt tribuna.}. ' . · · .should not go into the inquiries of ca.uses of separa.tion, 

. ' · but sh,ould be satisfied with the fact that a. woma.n has gone · 
PART V.-MlNOBlTY AllD Gl7ARDIANSRIP, . into ort f fi fi b .. 

·' An ·addi~ions.l provision should be inserted in ..... :_ a 8 0 penance or ve years Y rema.mmg .alway ....., from her husband for this period, 11o11d should grant her 
chapter dealing with the question of a change· of religion 'divoro~ from her h118b&nd. . · 
by the na.tural guardian. If tb:e continuation of the , . (2) "In case the h118b&nd effects a second marriage, 
gila.rdla.nship is detfimenta.l. to the interests of the :minor the first wife automatically gets .divorce, and should get 
by rsason of the oha.ngt! of religion by the natural gua.rdi&n maintenance from the h118ba.nd 8o long a.s she rema.ins 

• it should be open. to the court to consider the question unmarried (does not renia.n-y)."-The idea under!~ this 
of the desirability of appointing any other person as suggestion is this, the,t if the man is prohibited legally to 
guaW.ia.n notwithsta.ndlng the exist;ence o~ the natural ma.rry ar.second time during the lifetime of his first wife 
gua.rdian. Further IK\Otion. 3 of the Hindu -Widows (divoroe not; being previously obtained), she will be tor~ 
<Remarriage Act XV of 1856 should be repealed. · · tnred by him even to death or may keep her in a miserable 

Clau.se 4 . .-...The words ".Unleas it be in the interest of plight,·a.nd he may have a keep (fi&noo) why not then.he 
the minor to make such appointment" be added at the )be ~~ollowed•a. secencl. marriage (let it be und~ the express 
end of this ola.118e. · . · .. consent of his first wife before a·ma.g:istra.te) a.nd she ma.y 

, Par VI.-h~PTION; . have a cha.nce ofdivoroe and rema.rria.ge' O.r she may 
The Pra.rthana. Sama.j is not in :favour of a.ny adoption.· have ma.intena.nce so long as sb,e does not remaay t · . 

It does not believe in any epirltua.l benefit said to be oon- II. Bill of monogamy.';-Compa.red .to the vast population 
-fehed by adoption. Nordoesitappearthatla.rgemajority of 'India, there a.re few instances of polygamy, as ~ther 
of Hindus believe in o.ny euoh spiritual benefit. Adoption .the-p~le ref118e J;o give a. way their girla to such men or 
is sought with a view of getting at the property of the the gFla themselves ·refuse to marry them. . However, if 
adoptive father. It leads j;o so · ~y conspltaoies by . for some reason or other, the ma.n effeottl a seeond m&ni&ge 
echeming persons for the purpose of getting the property by hook or Cfook, the first wife m3y obtain divorce 

- of the. adoptive father especially from the widow after his immediately. and the law ma.y not be ena.oted, if th(l :Bill 
death. It is a fruitful source of litigation and misera.ble .of divoroe as suggested by me under " I " is made in~ 
eonsequences, e_specially to the. adoptiil.g mother. Jt. is law. If, ho"~ever, the. majority desire to have this la;wtoo . 
a.lso fmudulentlr resol.'ted to. set aside a.liena.tions lll{lode by. (prevention of polygamy) . I suggest that if the first wife 
the widow. It is a legacy to Hindu sooiety, from old gives her written consent in theJ'resenoe of a magistmte 
&fobaio ways of thinking. The Pra.rthana. Samaj is thers· .under his court seal, the husban is free to remarry, a.nd 
fore of opinion that adoption should no longer be tolerated' sbe too automatica.lly gets divorce under. the Divorce :Bill 
and the Hindu Code woulA deserve 'thanks of the Hindu a.s suggested by me. I smc,erely beliete a woman would. 
public if it .abolishes all adoption .. It iS further pointed· not consent to the hnsband ~ second. ma;rria.ge unl69!' sha 
·out that a. .similar state of law preVa.ils under section·25 of. has her strong re~taons (e.g., life of mtsen!ls, unhappmeu, 
the Special Ma.rriage'Aot; 1872, which enacts as follows:- presence of a. keep by her. husba.nd, eto., from which 

· "No person professing the Hindu, Buddhist, Sikh; or oirournsta.nces she herself would desire to be free but may 
Jain ·religion who marries under this Aot shall have an;r 1 not be able to prove them). - . 
right of a.doption ... The Pra.rtha.na Sama.j c;J.esires that this To summarize, be;ddes the clauses alrsa.dy contemplated. 
section shOuld a.pp'ly' to all Hindus.'' Unfortuna.tely this I suggest the followmg additions :- . 
section is being repealed by·the Hindu Code.· I. BiU of divw~·-:-(1) ,Five years' sepa.ra.tion from each 

. · , . · · · . , ·' . other makes divorce. p0U1ble (no fe&SonS required -to be 
· 61. Dr"tc. V;,·Dlapara, M.B.B.S., _Manlnatar, · ascribed). . / 

' Ahmedabad No. s. · (2) Divorce be allom .to· the first wife in oese oi 
· DiVOrCil aim monogamy Billi.-The bl'OII.d.. principle&' second ma.~ge ot'her huaband. . • · · . . 
•underlying the tntrt>duotion of the Bills &re universally ~I. B~U of monoga~·-:-The ma.n .can e.lfeot a. ~oond 
accepted.' However, praotica;Uy speaking, •there will be . ma.rna.ge, if the first wife gtves her 'Wf1tten COl)&ent m the 
Va.ried objections td the ena.etment of these llills if some ·presenoe of a ma.gistmte under his court seal. , 
modifica.tion.e or additions of oertain other ol8.use~ a.re not The Sama.j declares its strong objection to the morms 
made. The Bills should-be.so constituted as to minimize proposed, in the fundamental principles of the Hindu Law 
the legal ~IRoult~es of' womenfolli; especially in ta.king e~o1&1J.y regarding the rights of mherita.n~ of women. 
a.dvanta.ge of the Ia:ws, a.s it is generally found by experience This .conference loo'ks upon these refo~ With. apprehen-

. in tna.ny snits in general that they are meeting with vMio118 sion as they affect indjreot.ly tha. Hindu undivided family ~ 
obstacles in going through the tedious legal prooeedings, BJ>;!Mm• which forms the vital ·1111:d prinoipal, pan of the 
compared to the opposite- sex. In. Baroda State, eyen. Hindu.La.w. . . · · 
thougli these laws are in existence for a,' good time now, veey 
few la;dies could ava.il, themselves of them. The most 
important reason for this sort of affAirs i8 not so far off to 
seek. The legal ditlloulties, o.nd very, striot ol&118es of the 
laws for.l!l.dies to prove, are the· main.':fs.otors for them to 
consider, ra.ther than the fa.~t that they d<r nqt desire to 
ta.ke advantage of the la;wa. I therefore· venture to. 
suggest a.8 to what steps should be taken so a.s to :fs.oilitat, 
the womenfolk ma.lli.Iy to ava.il themllelves of the la;ws. 

I. Bill of di'fll'll'cs • ..-I suggeat two more 'blanses should be 
a.dded to those already oontempla;ted, and shall give you 
my re&S0118 fDf them- · 

. (1) "In oase either of the parties has rema.ine\i away 
£rom the other: for a. continuous period of ·at least five 
years, no reasons being-requm to be a.soribed to this 

- r-xo-

6S. G. ·G. Patiohirak, Esq.; B.A.iLL. .. B.; Pleader, Sholapur. 
I ha.ve carefully gone through the draft Hindu Code and 

hold the following views on it :- . . 
: The codification of the Hindu .Law is ne&~:lY impossible 
'takl,ng into ool!lllderation the del!'el~pment of the Hindu 
Law. Even· tl!e persons who are 'acquainted with the , 
jurisprudence ue not o~ in holding whether the codifioat.ion . 
.serves the hotter pufPose or not •. The codification may serve 
the purpose of unifo=ity• a.nd eerta.inty but has also the 
defllot of rigidity. The persona.! a.nd sooia.l laws should be 
as far Ill! -possible ftexible. · · · . 

The . codification, ils it ie propoeed,. ie no€ based on 
sound principles and in a, right direetion, The ·lowest 
common multipl&of.all of the laws a.nd usll.gell are adopted·; 

' ' 



' P.&l\T m.A. .. , · 
.... result ill therefore to pleMe ouly the progressive group h Jd th · th t the joint falllil d to .,,_,,.,ease tlie enOl'lllOUS masses which hold m~~ or Some may o e ~':w a. . . Y 1\llloog 
~ ... _ ""'-~"ort.hodh• view. . Hiiidu society at present IS II\ a dymg condition. But all the 
...,.. ,_ - 1 ha t fo d that o.n ss.me we may find that it has not died out. On the oontta1y 

Looking into t.he whole Code ve no un , this joint family system is resorted~ by almost. a!!-· Joint 
a.ttelllpt l$ JWUle ~ oome to cer~ points which &I"> £a.mily has its own good and bad pomts. Butlt 111 such • 
essentWfromthepomtofort.hodOl:VleW. · b • di 'd al oliti "--The Hindu $0Ciety has not progressed to tfle ~t to system as ea.n be thrown away Y m. Vl u "' on. w...,.. 
-hich the draft .-.. It is for the social reformetS to 'neooss&ry. -So joint ti!,mily system lS no_t to be Worried 
ft ,- • bl fi th ooe<5liM over, It has the i'Ollowinl{ good points. When the 
erea.te ground which would be swtt. e or . e su nations are also making it a point that all the pro"""'" 
.. ,plica.t.ion. of the dn.ft Code. On the contrary, these · d th · h uld b di trib"-"J ~ reformers are an insignificant minority at present. should be of the nation ·au ere s o e a s ntion 
So this Code will not be received with enthusiaslll .by of national wealth according' to the needs, why can a 
Hindu masses. • . . family not successfully do it t . Hindu joint family system 

1 

Supposing that the draft Code is goinl!; to be adopted by is a. socialism in miniature. 1 

th t ...... 1.ture in any event, I submit the following The recognition of birthright is most logical and sensible. 1 

e """!!""'" th Cod The ancestral property whicll the father gets from. hia 1 

l&lllendments to e e. • father should be en~ left to his son. Morally speakiqg ~ 
P..lllT -I. . · • . · he is in a way a trustee. Secondly, on a delinquent father, , 

The definl.t.ion of Hindu is too enensive ~ as to in~ude there is a cheek not to waste the Share of his son. Thirdls , 
eertam· sects. which•do not follow the Bindll tra.dit1ollll in the present Code only the minor son.is to b.e supported' 
and the principl~ of Hindu religi911 as they should. .For as a. dependant upon the father. It. is not always the caae ' 
enmple, the Bmhmos include among them the MullSm· that as soon as a son reaobes majority he is able to ean ', 

• madans as well as the Christians. All of them will come bread for himself. If he ea.n cia.im the right by birth in 
under the category of a Hindu it the present definiti~n is the property ·he is better protected. Fourthly,. in the 
taken into consideration. So also mere professing of Hindu interest of the family even ~e fatber can dispose, of .the 
religion should not bll. suflicient to ca.1l one a Hindu. He property for legal necessity, · • · 
ml!St be ideally, religiously, theologically and philosophi- So in short the joint family syste& should be preserved 
ailly Hindu. . . . ' . as it is.. The present Code aqopt$ the right to the propt'l'ty 
• Up to now the e~toms and usages w~ g~ven ~ore according to Dli.yabha.g school. But .Mita.kshara school 
unportance. • ·It was •d that custom over;ndes l~ ~tten prevails over all the provinces except Bengal and the 
tens of law. . In the develo~ment of Hindu :religion all abolition of t~e joint family system would affect ~e 
these eustoms and 'lll!l1ge8 of different people were adopted nine-tenths of the population. Such a drastic change 
and~ to initiate them In the Aryan. fold. By this affecting almost all should not be adopted. 
Code very few customs and Ull&gtl!l are saved. ' Strldhan ' 
this definition will have to 'be changed in view of the . p~-, m-A (2).-M.l~l!IN.tNOl!l. 
further treatment on this subject· R~gliJ to malnteMnce of certam dependants out of tlltt 

• e.state of the deceased.-The framers ofthia Code have Jo1t 
PA.BT IT.-limlsrATE '::'uOOlllSSION. sigh~ of one fact tha.t there are relations who are bound. 

'!he ~ sueoession, as adopted either by • ;Mita.k· to be maintained 'at a.ny cost whether a. man ~ 
.twa • school or ''Da.ya.'!iliag • school, was based on a.. property or not. For example, the aged .parents, the 
certain logic. Mita.kabara. determined the Jine of suceession wife and othen~. Their right to maintenance should not lie 
liOCClldlng to the propinquity while Da.ya.bhag determined depeilda.nt upon the fact of posseasing any property. -

. lfi on the nes.rness. to the offerillg of the oblation to the If some share is given in lieu ¢'maintenance there Should 
.Jilll.DN of the deceased. The lintl of succession adopted ' not be again consideration for awarding more maintenance 
m this Code is not based on stnmd logic and many may taking into consideration other things. . · 
dilfer who should come first and who should come next. . A con~bine kept continuously 'by tl:{e deceased up to tbe 

In the compact series widow_ e.nd da.lighter are included. .time o~ hiS death so long as she remams chaste, etc., is &.ward· 
They are to take absolute property. Here I.di!Ier. My ed ma.mtenance. In fact, there should not be mch a 

·reasons are that the widows in India.~ illiterate and quite. patronage ~ the concubine. A concubine should under· 
unaware of the <ways o( the world. It~ is more probable stand that she is to be supported 'by the person ·who bas 
that they would dissipate the property ignorantly and even kept her and nobody else should do it. . . . 
to the detriment Of their oWn interest. Secondly the • In the. case of a;!"idow at the 'time of determining the 
widowii eo.n l'lliDlllTY. It is nowhere stated in the Code that a.mo?Dt of. her ma.mtenance, the income from her .011'11 
byremaniagethewidowlosestherighttobertirsthusba.nd'a ~or any other source is not taken into_ consideration 
property. On the contrary, if the -estste is vested in her according to. the· present Code. It is perfectly right, 
abeolutely she would take the property with her next hus: but some kin!i of injustice ·is done if the widow ,tries to 
band's. Thiri is certt.inly abhorring. Ethically I .b'elieve o,xa<;t her pound ~ flesh in il!lY ~vent from the husband'e 
there is no sound reason why she should take the property family. . So, I think that thiS kmd of income should be 
to -the next husband's. Thirdly, the widow inherits a.t counted at the discretion of the court: 
present a lim.ited.estate with wide powers for disposing .. MaintenahiCil of .a widow re8id411g .O'Utside t1Je f(lllll(liJ 

, ofit in times of necessity. So-really she lli&Y not be upsej; hou.se.-1 for ooe do not _agree with the provisions' (Ill 
with any difficulty to dispose of the property for her own , this point. The widoW' is often not tna.ted with a.s much 
use when rea.lly required. Fourthly, the estate will not respect as she shoUld and she l!l&Y be compelled to reside 
be divided andsu'f:>divided and will not go into the hands of ou~i~ the flUllily; h~.. So she should get the amourlt of 
per1IOilS unacquamted and unrelated to the persons to m.a.mtenance even ~U)lb .she may reside out$ide the fanrlly 
whom the fa.mily ~belonged. • house if ehe does 8tt for' good reason. 
· In the ease of. d$ughw also I hold the view_ that she · · p .uT IV. • 

ahonld Dot be gtven • 'llhare.. My reasons fl'l! that the . The definition. of Baannrla relationship is wider· At 
daughter goo! to anothll!' family altogethel.' and the pro- present in many provinces thiS relationship is cminted io the 
per1;J should not_ go. With· h~. It will be· introducing three degrees from mother and father And for the reo 
fcn;mgn element$ anclo qru:n-e~ ·118 regarde property. '!he valance there .is authority in later Smriii. So r think ~~~t 
a.dJ~ would he qu1te _difficult. Even if the. adjust- the Sa.pinda relationship. shoul~ be restricted to the 
m~~"' IS held =le, the management of the pt:operty three degreea from father and mother Two foi'Dls of 
wvwu. be ~ t. Secon!lly; excepting in the case of Hindu marriage, .namely, sacramenta:! m i a.nd 
~ew Ve;Y ncb .people the daughter would not be' at a. Joss civil marriage a.~ recogmm. · The form of ~h.1j ma:• 
if she 18J!?t g~ven a. share ~ she ~y reaps the benefit riage- ahovJ.d never be recognized as a form of Hindu 
.of educe.~~ the_~mage. expenses. It is common maniage. We will. be satisfied if that form is indepen· 
Jmowledge.t..- even .._._'marriage the daughters are well dently of Hindu law, recognized. · . ~ . · 
looked to by her,parent.11, brothers a.nd other near relatives.. Ail regards the essentials of marri e. a.lterhativ clau&ee 

. In tile Bombay echool at presen~ the ~ughter Inherits an mggeste~ may b!l adopted, and th~ ~~ be thee uisite 
abeolute estate. For that pro!JDce 1t may appear a.. ceremomes· for sa.crl&lllental marriage$ ' . . . req ' 
~ ~· B!'t other provlllb oes would not feel at all I see no objection for optiona.I regieim.tion of sacramental 
if daughter lS not W!'llll an a eolu~ ~te .. , marriages. But that should · not l;le tmffic!ent to validate 

The property which is called Stndhan property at an invalidate· ml\l'l'iage and it ehculd · t 1 h th& 
prellent ahOuld be maintained with all ite legal eft'oote. force of a eivil Marriage.. no a so ave . , . ' ' 
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Tl~t p()IJ)er-of a court to fine when objecli~ not ~le.- her for good reasons while the wife would say for not good 
The fine iaauoh a. preventive o,ae tha.t a. man would generally rea.sons, and the court would decide one war or the othel" 
not take the risk of initiating proceedings even though and the real truth may not come to light. • Ground 
there may be much truth in his contentions. The amount E should be dropped altogether for the following reasons. • 
or" fine would, therefore, be lowered.· If it is a.fterwa.rds Firstly, the venereal disea.se is a curable one. Ihhat 
fou!ld that the provision· is being misused, later .on, the ~~ co~tinues for seven long years it is the lack of 
amount of fine should be ~e a preventive, one. OlVlC sense of duty tha.t is resp.onsible. Secondly • during 

General Provimmi.-The persoJI.ll chosen to give consent these e:everaly~ both the pa.rt1es might be contacted with 
are teo many, and the provision that if a person refuses to ,that disea.se. It lB better to keep them a.s they are instead 
sive consent to a. civil marriage the next man should be .of &!lowing· them to divorce each. other and marry a 
chosen to give consent and that his o011sent is sufticient and seCO!Id time to propagate the disea.se not between the 
valid acqordingto the dra.ft Code, iud!!Pted to facilitate two but betwsen four. If at aJl the framers of the Code· 
civil marriages. But in doing to the right of the proper. intended that this disease should not spread they should. 
person is denied. To refuse to give. consent is a right ha.ve .well said that the persons getting divorce under 
included in the. right of giving co~nt. ~'this ground sha.ll not 'be aga.in eligible for ma.rriage. 

Oba:Pt 11 The principle of roonogaroOWI marriage is adopted in the 
• er • draft Code. That principle is praiseworthy. But the 

OO'TIBequencu of marriage incl.wl.i71(1 d'Utie& · oflnl.&band aM praotice of polygamy is so ·much deep-rooted in Hindu 
wife • ...:.Curiously enough there is no· duty for a wife in society that it would not be advisable to do a.way with it 
the Code. I hope it ill only an unfortuna.te omission. It· with a. stroke of the pen. The vision to look at the polyga.
is worth\vhile to state that she· should be made subject; mous ,marriages unfavourably is much softened by the 
to the authority of her husba.nd and to remain. chal!te, It adjustment and poli,cy of· endurance and suffeiing at 
is not much to expect it of her. . . times. The idea.s 11.1 to the spi:ritual and temporal benefit of 

-The words " undesirable for her " in 26 (c) should be a son ha.s sometimes brought about polygamous marriages, 
omitted. For those two words would make her a deter- I may respectfully submit that before this evil is tried to be 
mining fa.etor. · eradicated stat~ic$ should be taken of the. numb~'!' of 

28.-Consideration for consenting to marriage · to polygamous marriages, their causes and effects and the 
be trust property. This provision is ma.de, it is said, to mea.sures against them should be coilsidered. · 
check the dowry system. But the wordjng is no1 a happy To sum up in short the provisions as regards marriage, 
o~ and it won't be able· to check the dowry system as nullity. of marriage and divorce the following things ma.y 
suCh. ·The rea.sons a.re tha.t the oousent of the persons may be added. 01u idM about ma.rria.ge is a purita.liical one ; 
not be reqldred. For, both the persons m~g may be a.ll ~he wql'ld over the marriage is looked upon as a contra.ot. 
of age. Secondly, the marriage presents are no~ incllided while we Hindus look upon .it as a Mcrament. Thill is a. 
itt the category of dowry. So the provisions·. can he matter of pride for us. In this l~~:nd of Sita and Sa.vitri and 
evac}ed. . Thirdly, I!_Ven if the amotint of do~Y:. is given, . _pther venerable ladies marriage has much more meaning than 
why -should it be only for the use of the bride when the the persons in the other countries have. So that speCiality • 
interests of both have beoome one..! Sq at lea.st it should has to be at aJl costs pres.erved. The NO-vision of nullity. . 
be ma.de a trust property of which the married couple of ma.rriage and divorce should be a.ltogether dropped as 
ill a bene6.cia.ry. ' they are net reoognized-by Hindu Law. The reference to 

I ·humbly think that the fmmers of the draft did not the Smritis is. not a sound one. The Sroritis are written 
intend the persons consenting. But they meant whoevel" to include the laws for all seeta·of people and iii diiferent 
may be in charge of the marriage affairs· Qn. behalf of the ages. We,III'Ust be able to deduce the best possible prinie-
byide-or hrl.degroolli. • pies out of the whole lot, and none would disagree with one 

Okap!er III. who says that the marriage should be a sacraiJ).ental 
It is .true that there are divorces among Hindu Society one and fiD indissoluble tie, as a highest goal of Iilmiage., 

as per custom. But. Hind11-La.w as such does not recogttize 
a system of divorce. The · introduction of the provisions , 
of divorce ma.y be of some use to a 'IIE!l"Y few members out · In the ca.se of adoption Dwyamnshyan form shOillP be also 
of the communities such as Brahmins, Ka.shatriya.s, Mar- ;.:eoognized, Tl;le consent of the boy . to be adopted 
warill &I}d others who d~ ;not recognize divorce. . I_ for should also .be obtaine(j.. 8 (d) :-The provision in 8 (d) is a 

• one think thq.t the highest goal of ma.rriage is an indissolu.- hardship which compels a. senior widow to adopt at the time 
ble tie. Apparentlythedivorcema.y seem to solve oel"tain chosen by. the juni!)r widow. The provisions as regardS 
difficulties, But that is nota. rea.l solution. The ma.rriage cha.lleilging the alienations made by the widow before 

' is a science of highest acooromodatio~ between the h~sband the date of adoption are not gAod. This increases the 
. a.D.d wife .. All the world over _divorce is recognized. litigation for notliliig. .The aliopted bc;>y or. the persons 

But in India. i:D. oerta.ih communities at least roa.rria.ge is ·who give him in adoption should be satisfied with the pro
.deemed to be an indissoluble tie:· . This may convenient!y perty which is .there at the time of adoption. Thus this 
be preserved at _least as specimen of highest goa.! of roarria.ge . Will bring to an end useless and gambliag litigation. . ' 
to be follo.wed by the other huma.n kind at one time..,?r the We Hindus have developed a legal system 'Which has 
other. Those cammunities· who do not recognize a.ivorce suited, and would suit, nil most: . Tho adoption of the pre.: 

. are not enthusia.stio to h&ve this right. They like· the sent dra\'t Code would seal the fe.te of these legal concep. 
·speciality of roa.rria.ge in spite of o9Qa.sional biokerings with tions of which not we but the world Should be 'prpud of. 
which they· have lee,rnt to .accoromoda.te. It would. be These legal conceptions t\re a.s regards the joint 'faroily 
too much to say that their life'ha.s become embarra.ssipg system; the 1dea. of marria.ge, the idea. a.s fllgards divorce, 
for want.,of provision of divorce. One mfiy be a.ble to show . that of adoption, that of Stri~an and many otl'lers such as 

. oerta.in exceptional oa.ses wherein .a, roan may be moved" the rule of Damdupt.t. The presel\t dra.ft. Code is a. 
to acknowledge the principle of divorce. But.the greatest merging of severiU Codes~ ill not celta.inly a progressive 

~ good of the greatest' number abo~ be looked to. The· ste__p though it thinks of itself so. · .• 
allowance for the provision for divorce for these few would · For all these reasons, the idea of enacting the Hindu 

' ~tFoduce a privilege· and a bait to othel"s who are Code should be dropved. The Colic is not published 
weaker to ·take the benefit of the principle of divorce. a.nd circulated in all the Indian languages to enable the 
And thus there will be, on the whole, a loss. Iri case public to go through it and express their views. Under 
of_ roarria.ge both the bride and the bridegroc;>m sho~d these circumsta.noes no ha.ste should be resorted to. · 
know tho.t they are to· lea.d the life with op~ JDllld In constitutions a.il.d politics plebiscite and referendum 
wheth0r in prosperity or in days of calamity. Now coming are taken ·if the opinions of the masses are requ~ If 
to the ground& for divorce, I aro of opinion that thou~h such procedure is adopted I aro S1ll'8 the framers will be 
these grounds are shown to be ter~e and not ·available m dieillusioned and would be compelled to come to a conolu
the ordinary course the expB{ience would shpw that these sion that the Hindus do not want this Code at aJl at least at 
grounds ma.y· be oheaply aviilled of .. · Ground A is not present. 'The Hindus would say tha.t their Code is not- a. 
proper -for the following rea.sons.. If. the husband' goes ma.n-made Code and they do not :want to-~ it into a 
mad after the da.te of marriage it is the duty .of a. wife to Code saucti011ed by the State. It lB a ~pe01a.lity of Hindu 
. nurse and treat him up' to the date of hill cure or death. law that the Hindu Laws are to be applied by the State as 

···The sa.me is the oa.se ·with B. Ground fJ is a ooutro- they a.re, and it is no duty'bfthe State to· make the laws 
versisl po~t. ·The husband may say that· he has deserted . for the Hindus. · • • 
.. .J-10.!. ' • . , 
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'· ~ 7. Inahort;the:BinduCodewould~teg~&tethem.Ui, 
The intention of the ftaJ,u.ers of the Code to· 

0 
" moo and make it an fJ8S1 prey to outside mfluenees lind 

mriforlll Hindu Law ~ to be that all Hind~ should onslaughts on its culture and solidarity. • . ' 
'bebrougbtunderonelawtofacilitatepossiblytbm brother-- 8, Even fro;n the ultra-reforme~' ~oint of view, the 
hood Bult I &llliiUI'e that though the ciilferep.t laws axe · p~6h• disturbed times and th~ engenme. s of ws.r with i\11, 
• ~1~:,.. .A """'--t Jooalities, one Hindu does not look upo!'- .,...,.... · di 
•Pl""""" ..., ......... .,....... '"·t t and .llOli dlfficulties, restr&ints and h~ .caps lll every re~~pe~t 
~or Hindu as a non-Hindu on ....... aeooun . • • ·and the Legisla~UX98 ·not functiomng n?rmally-Theae are 

· darltv of BinduiSJn is not thxeaten~d: · · . · · •-- d envu:orunentfor · 
Th~ Q,de may wait the preparation of ~ound for _reeely· not the proper mrc~ ....... ces an . OOII;Si· 

· ;,, these nmvisions till the time the soemty hu m~e 1ts derlng such revolutiona.ry·a.nd reactionary ch!Wges whieh 
...., ":Xhe law ahould be framed to keep pa.oe mth the the Hindu Code proposes to make in a community of 
~ Th ·'-ould t b made more than \hirty orores of people. · ~of the society. e prop$S""' no. e . We therefore strnngly feel that the'Government should 
Only by legislation. The society af; present 18 nmther Y ... u~ Hind La • 
prepared to do away ~th ~e ca$W ~m thoJ!ih th~ drop the whole attempt to e ...... .r u w • 

. ate llOlDe signs present m enlightened cl!cles. The same 18 55. Sana~n Vedic Dharma Sabha, Aka&he~ Kava S~t, 
._,a 'lri.th ....,.....t to other bra.uches. . . . Ah d ,._ .. ""if then:":;'difrerent rulings of the High Court which · • ma a ....... · 
create Chaos and.uncertainty that ·d!fficult;y; may be done The draft; B.indtt Code is so revolutionary and ruinoua 
any with by following the best po$lllble rulin~. that it has · preated all over India, .storms of ~. 

There ~ oertain other legislations· sueh al! ~~m. of resentmeut &lid feeling of rank injustice. . 
Religion Aet, Caste Disabilities Aet, Na.ti.ve ~n . 2 .. The' whole move is propped up b:y- social re~elund 
CoQ.vert Aet and others which have dug holes m the Hindu. anti-Hindu revolutionaries against Hindu rellg~on and 
societr and which have damageQ. the cause of the Bindlll!. culture; . 
They should at onoo be abo~ ~t Wl?uld be d~ s. We do not propoee to give evijlence before the La~t 
liiODlethinggood to the Hindu society which will ever reill!Wl Committse which, has already committed itself, un~ 
indbb~ for sttch good pisces of legislation and w'hich as a rantably to religiOus and cultural interference. 
matter of right they may claim. . · · 4. The very definition of the word • B.indli' u applica.ble 

I have humbly put all these suggestipna Wore the to followers of di:lferent religiolll! without any common 
Commi:ttee which may be quite en®gh .to consider mo$ scriptures or prili'ciples dynamites thp whole basis of lAw 
faVOlll'llobly .and in the light in which I have put, I request in Hinduism. • '• · • . 
the Collllllittse to oblige the whole Hindu world by ~ook!ni 5. The plea of uniformity. in ~e :whole Qf India :ie, a 
towards Hindu Law with Hindu mind a.nd by legiala.ting fraudulent devise for thrusting . m changes whose 1Uil 
if at all, in conformity WI'th the Hindu religion, culture, import few· can undemta.nd. The whole B~llill 
civilisation and tradition. · ceremonial and Hindu idea of· society and mal'l'lllge 

. '"' S Satlan So I""' .• . can . thua disappear. . . . • ..,... eva e ~.,., · · • . 6. The present variety h1111. a general unity ofsoripturil 
'TheCounclloftheSevaSadanSocietyisitifullagreement basis which would be ruined by secularizing the law and 

with the main principles of tba draft Hindu Code, viZ. ~ . ' • sttbmitt!ng it to the vagaries of Legislatures from day to 
(1) There should be a uniform code of S'llccessionfor • day. . · , · . 

..n Hindu resident in B~ In~. . . . · . .1. The Hindus cannot a.Ccept or tolerate any representa.-
(2) Removal of sex disqualliiC!'tion. and recogmtion tives secularly elected for secular purposes, dabbliDg , 

oftberightofwom.enforp~ofinheritan<!e,eto. culture 1111 embodied in their laws bytheirdiviuesagesand 
. . (3) The a.bolition of the limited estate for women ll3ints and IIU.ch interference is regarded as ab initio null and 

. and recognition of ~ right to ~ ~th or ~ o( void. . · · . 
their~ as they like, :whetherinhentsdoraeqmred. 8. The mUlioliS of orthodox BindWI do not want to be· 

(4) Thb recognition of the p~ciple of monogamy . thus robbed of their stable and. divine sacred law and such 
with ~e'right of cUssolution of ~ge to either party. a move is felt .by them as trea.cbery and. treason against · 

54. Seth Bharwanchls Manmohandas Ramjl, 'J.P., !it =~~w..!:'. the cover of a. foreign Govermn<!_n~ 
Vi!l'-'PI:esidene, BombaY Provillelal Vamashram 9. The religio119 · hell.ds, orthodox · Sanskrft pa.nditli, 

Swarajaya Saugh. . • . .. \ Bindu religioWIIl3hhllll, h~ of temples and maths and 
1. We strongly oppose the draft Hindu Coqe recently those others who really represent the Hindu people jn 

IIUhlillbed by the Rindu. Law Committee. The said Code IIU.eh matters have given a clear No to such a transformation , 
Is not aeoeptable to the general Hindu public. · and liquidation of the sacred Hindu.Law. . . 

2. Hindu Law aooording to the Hindu. eouception is a 10. This Code robs the Bind1111 of the sanctity of their 
Dharrnasbastra. .The draft Hindu Code -undermines the Ia.w, of the Sanskrit bw of their lAw, of the Clllltolll&lY 
very foundation and fundamentals of the Law of the mouldings of the law, of the stability of the law, of the real 
Hindus, e.g., principles of succession to property, joint uniformity of its divine basis, and of all the advantages of . 
flmilly and sorvivorship and marriages. . ~ the law which has made the Hindu sooietr live through 

3. As rightly eaicf" Hindu Law eoutains its own prin. histoey. · • · . 
. clples of expt!Sit.ion and cannot be determined by· an 11. The only way to utilize the wasted money, energy' 

abstraet reasoni.ng ~ analogiee borrowed . from.· other and talents on thi8 new Code is tO ma.ke it a.pplicable onlY 
· systems of law." to those who get themselves registered to be governed by 

4. Amongst Hindus succession is governed . by propin.- it. The whole thing wiJJ then be exposed. · •· 
quit;y, marria~e is a sacr~ent, and religi01111 ri,tes are '12. The llindits hi!.V!I'not made any demand for it nor do 
eompulsory ; Join~ family II! the normal rule and jointness they need it. It is ·not a. matter for secular legislation 
in food, worShip and estate lS presumed ; the rule of 8Ul'Vi· and· in our opinion it ia beypnd the sphere of Govel:Jin:tllnt's 
voniliip, manage~nt by t~ KA~, restraint on alieus.ti011, jUrisdiction. It i4 not a matter for the ColllJUittee nor for 
by the Kart& and nght by b1rth m the family are the ll,U)et majority of lay and neutral opiruon. It is a matter of 
important incidents. · • . . u:tuleni®le aruHn.aZieMllle t!Ult'UUll. right/1 of the :PIW1'~ 

5. The Hindu COde of the ~u Col\Ullittse has been We trust th~ore that the whole movemeut of the 
bas6d on a wrong a~ ~ived foundatiOn of the B:indu .. Cock· '~!ill immediately be &topped and no handle 
Hindu co1100pts a.nd thell' somal order and is opposed to a.ll given to grow discontent by social as well as political 
the abovemeutioned "basic fundamentals. In short it ill revolution · • 
fl1lra. tMe.r the scope and the authority of !Algisla.tures in ' · 
that behalf. · . . ·56. Bralunan Sabb, Klrweer (t.O. Gune, ~e31dent.l_ 

6. Moreover .the new depart.ures from thf! above princl. The pro~!$ of the· Rau ColllJUittee as propoaed· &J!' 
plee by the introduction. of new heirs, civil marriage entirely unsa.tisfactory. This Sabha records its emphatic 
breaking np of the sacredness and dumb~ty of the marriage protest against -the suggestions regarding t~e abolit~on 
tie:ll abolition of the )fitakshara foint family-&11 these will of the ooparcena.ry and other revolutionary and destructive 
Wy tend to destroy the Hindu ideals and the culture o)langee pwpoaed in the matter of etridhan, maintenance, 
of the Hindu t:aee and diilrupt the. ~du ll91idarij;y, the adoption, marriage and wvorce, etc. This Sabha urges 
economic •family unit and the social ties and encourage to refUse p~rmission for the introduction of the Bill. Tb~ / 
the purely material and indi.vidua.list.io outlook on life Hindu community within the territory of the Native 
at variance 1rith the ~u ideals. S~tee is inseparably bound with their· ;Elindu brothers 
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wit~ the terri~r~ of :BJitish In~ territodes in culture, · 17. Part IV, ~Wie 26.-At the end add ;, and as ~ 
uad.i~ons. and r_oligiou& observat10ns. and as such thi& for the benefit of the community which to th de &sed 
meetm~ V¥1W& W1th a.larm the proposed changes by the ~longed." , , • e ce 
new Hindu Code. · · · 18. !-n- Part III, section 212 of the lnd~n Suci:ession Act 

• 57. Sree Sankara MuU, Matung&, Bombay, ·xegarding letters of administration should be included. 
• With regard to the draft Hindu Code J'Ublished by your . th 1~· In~~ m.~. Cla.IJ!II'II.l and 2 should be deleted and 

(lo!limittee, my .Assoois.tion representing the orthodox he ul~w t! J=~u family property as it is at present 
J!OOtion of the Hindu population begJ~ most respectfully to 8 0 re • · · , • 
aasociate it_Self' wit}l the opinions and ¢tioisme '-expre;sed 20: Cla.use 6 (g).-Drop" B~~ not.~eineome~om h~ own F 

by His Holi.pess Sn Ja.gatguru Sri Sankaracharya Swa.miga.l. ~gsb 0~_any_(oth,er source as 1t IS whol\,v mcollSli!tent 
of Sri Kanohi Kama.koti Pitam, KuJ:l1bakonam. . W1 80 ,p .... use e) of thli! same ~otion. · 
, M~ Assoois.tion believes that·codification of Hindu Law, . 21• f~ I[ 'u:!~e d2.-The. sacramental form of mar. 
which is a living organism, will be tantamount to negate nage a. one 8 0 sta.n • • . • • 
the v~ spirit and fundamental principles of Hiniiu religion · 22• OlaW!e 3.-(The alternative to cla.uflllf! 3, ~and 5), add • 
.a.nd philosophy,like unity in'diverai.ty' difference.in Dharma. the contents of. clauses (b) and (c) regarding msanity and 
due to adhikara-bhedJ!,, chastity of womet;~, belief in sbrad.ha., degree of relationship .as mentioned U.11der clause 3, in 
etc. 'M3 Association is of opinion that the draft suggested l'art IV· . -· ' · ; _ 
by your committee con'ba.ina revolutionary changes lik& 23· OlaW!e 3 (a).-Add ~eny~ (a) and (b) "provided 
divorce validation ofsagotra and inter-religious marriages · any person ... whose first wife 18 through ,.illness, sterility 
which~ abhorrent-to the correct interpretation of th;. d- :li~T,ca.p:o! conjugal ut:e, ma.y apply to the 
Smritis. The insistence on monogamy will be suicidal olw 0

, 
00 or P Sion to remarnage !n sp1te of above 

to the Hindu community politically, when Muslime can 24,80
'0la · " 

havefour)Viv~satatimea.nd multiply their progeny with. in ,;h. h ~: 4·:;1-dd e.~e e'!t iS when the language . 
~ut anybody daring to interferewith their persona.lla.w. 'th 10 e-n ~ .t'~ .. orm not un?er~ by 
.A. mixed legislature consisting of re_presenta.tives of various el er ·party, those nghts sho~d be e~lamed in the 

· religions should not lightly tamper with the immempria.l -langue.~ undemood b! th~. , · 
lawe and' custome of one religion only. If your Commit- , .2!1· ':'00-se .5.-;-Add or bndegroom . ·after th!l word 
tee's draft is piiSSed, reformers will be introducing drastic bnde. ~ similar change should be made in ola.use 3 (c) .. 
~anges in t~e Hindu.L~w by the' bMk door of codification · elf!~~:£ e~~ to~ ~e rep::-~::1-as per s;ab-
W1thout he.vmg a l.lti:'e.Jgbt futht with orthodox clements the end e W1 e .~0 .- · • • • to 
.m the various issues Involved. It ie, therefore, the eon- 27 cia 7 (4) · b "-.-r · 
aidered "Opinion of my Associe.tion that the COde drafted · ·~&e • prov1&1? a out ... ,o consent being 
b · Co • • b' h . . necessary m the case of.a Widow" to be dronped Simi!a.r 
Y your. mm1ttee ~ not accept& te tot e vast maJonty changes to be made clause 14, clause 18 (c}, ~I&~ .23 b 

<lf the Hindu population, • · no O'a"•• "9 · Th " · _ .... uld b • _ -1 ( ) • . , _ · ""'' •· .-~ "' .- e LOrin ..... o e mentioneo.. · 
58. Maharashtra Brahman Sabha, Poona. . .29. Ola'U86·29 (3).-In place of "District Judge" use 

•· , 1. The consideration of the Hindu La.w Code should be · the words ''District Court.~' . · · 
postponed till after the·cessation of the present war. 's9 Su'·C m1 · · · 

It should be taken into consideration by the Central • · "" om ttee of Shri Shukla Yajushakeeya 
Legisla-ture, after fresh elections are held. · . :\'fladbyaud In Maharashtrfya Brab!nau Sabha, Poona. 

2, Xhough the object of the new Hindu Code is to bring • . Pll!.T I. 
•bout uniformity in the Hindu Le.w prevailing in· the .. 1. The policy of the Govermnent of India in oodifying 
whole ofin~a, it is highly desirable to retain peculiarities of Hindu Law through thE! agency of the Central Legislature 
various provinces in the point of succession a.nd inherit. under its present form. !Uld constitution is undeslr8.ble 
&nee, a.s Mita.ksha.r)i. preve.ils in major portion of India, as a !~ number of the Hindu Members are not ta.king 

~ while Dayabha.ga js followed in :Bengal and Mayukha in part m 1t, thus making the present Legislative. Asse.inbly 
~e United Provinces. . · .not fully representative, as to undertake · such: iJ.n . 

a .. Provisions of the proposed Hindu Code should be import:mt w~rk, ~ining to the biggest . and over. 
•ettled and voted upon by the llindu members. of the whelming maJor J!OO!Iion of the popuh!.tion of India, .i.e. 
Central Legislature; members of thd· other . communitieS • who prize more .their personal law, i.e., Hind a Law, and 
remaining not voting. - • ' . · . . if i!' spite of the e~g drawbacks and defects ·(consti • 

. 4. The proposed Code should come mto force·five years tut1o~ .and oth~e) the Governmelit of India were 
.a.fter it is pa.ssed. . · · • · .~ deotde to take acti~ .in that. direction' as proposed, 

IS. In Part I, cla.use 2 (2); after the wordr • professing • 1t would be unstatesma.iilike and m· defiance to the desires 
the words " either by birth or con. version " should be added. and wishes of that J!OOtion of the people" for whom and for 

6. OlaW!e 5 (b) aub8titute' Society 'for' Law.' • · ·wpose benefit, the Code proposed, is made tO be an Act. 
:. 7; At th~ en~ of clause 5 (-j )~ ~e following:- ' 2. The ooc:l!fication·of.theHinduL~~;w, with due provision 

"Pronded that property inhented or obtamed at a for certain. immemorial. . and an01ent looa.l· customs 
pa~ition from her. husband's family should not be deemed ~be welcomes! py the Hindus, if a.t a)l the same is' not 
atridh~.'' . · . tried ~o be ma.!le m such.hot haste under .nncerta.ib. tim~ 

8. Partli,IJl~JW~e 2.-~b) Illustration is inappropriate lJ1, of th~ present world-wide war and through such an · 
· apite of the reasons given in the marginal note. ' ~ · agenoy a.s the present not. fully representing and depleted 

9. Ol®BS 2.-&tainJoint.-Select Committee's definition Centi!a.l Legislatwe. • - . · 
-of " Herita.bl~ p}'op'erty " and omit Part III-A. · 3. :U: ~ spite of the ab~e obje~tions, tile Government; 

10. Ola~ 5.-From the enumerated heirs, o~ I (1), ?f India 18 bent upon mtroducmg and gettixlg passed •. 
drop • daughter' and IJdiJ, ~· son's· widow and. son's iob.'s mto an Act, through the pt!lSent Oentral·¥gislature the 

. widow, but tl!:eil' right to property should be limited. . . propose(! draft Hindu qoo.e, we suggest and submit, ~ the. 
-In cla.sa.II of the enumerated heirsa.diJ, daughter before alterna.tive, the followmg amendments, additions alter 

(1). · ' . • . · · at?ons &nd omissions thereto, which, we hope, b~th 'th; 
, 11. In clause 7-(b), tJ.tlit "provided thE! divided~son has IDnau La.w Committee, as well as the bon. Members of 

. not already taken a. way hie share from ancestral estate." · the Central Legislature, sh&ll consider, with due attention 
12. OlllltUJe5-En'UIIl1.el'IJted.heir8, ela$11 I, lltlb-clame. (1),- and sympathetic attitUde and 11ha.ll try to absorb and 

'!Ze1TIO'IIe or drop " daughter from simultaneous heirs " S(nd .incorporate them,,~ far as possible :- : 
mclude -her in s;u.b-cl~Luso· (2) " Before daughter's son ", . (1) The proVlSlons of the proposed Hindu Code should 
that is, retain her prese;nt poaition in. the list of heirs. ' be settled and voted upon by the Hindu Members only 

13~ c•ause 10 should be dropped. · ' of tb.e Central Legislature. Members of .the other eom: 
· 14. Clause 13~illustration (1) is inapplicabl~, if amend-· munities .not ta.kiDg. part in settlem.en.t remaining not 

ment to the definition of staidhana. as suggested in 7 ··he voijng. 
Mllllpted. · · · • o (2) Though the object of the Hindu Code ie to. bring. 

15. Cla.uso 14 (a) is inapplicable to the compre~ensive about unification of and uniformity in the Hindu Law 
· definition of etridlaana as proposed in the Code. . preve.iling in the whole of :British India, it is highly desirable 

16. Ola'l.l&i 21.-The ·convert himself should be. dis· and in many ~es. essential, to retain peculiarities and 
~lified from inheritance, and Caste. Disabilities Removal' •particular customs, pre-valent in various provinces on the 
-!\ot should be abrogated. . , ~ ·. . po~t of suocessiol! aud ~tance a.t least, 1111 pei the 
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Jfitaksh · scboolofHindoLaw(th&t~revallsinth~maj~r (ill) Also add the contents of sub-c)auses (b) a.nd (~) 
·on :£India while the Dayabhaga and the Ma.yukha regarding insanity and d~ of prohibited relationship. 

~ools of Hindll Law are followed only in Bengal and ' " (27) Clame _3 (al~rnative).-R:produ~ the 'Will'da 
.in the United Provinces and some part of GuJerath (No~ unless .. . ·y · to the epd ~ m section 3 (d) abo~ 

1 

• Kookan incloding) respectively.] Hence the Commit. (regular). " 
. tee( att~mpt to apply the Dayabha.ga school of la.w (28) Clatue 6.-.A.dd in clause (4) The registrar and, 
to the whole of India, on the two above points, ill· neither ips office for this purpose. shall .~e a:ppointcd and eonstj. 
approved Qt appreoia.ted, nor encourage<~. and consented tuteji from amongst !Jle Hmd:os. 

'to b ns all · · · (29) Clatue 7 (4).-ProviBO a.bou~ " no coneent being 
~3) ~ 4.-0mil second part.• necessary in the ~e of a. widow " should be droppea. 
(4) At the end of clause 5 (j), add the following :- (30) ,Similar obange should be made in clause 14, 

"Provided that the property inherited or obta.ined clause 18 (r.) and clause 23 .(b). • 
at the partition from her husband ot husband's family (31) Clame 11 "One calendar monthu in pl11ce of 

~ shall not be deemed streedha.u." 14da.ysshould be provided, in case of civil marriage, for 
. (5) Clav.w! 6.-Drop the proposed amendment of the taking objections .. 

S_pecl.&J.ll:a.rriage Act ill of 1872 from the First Schedule (32) Clatue 29.-Tbe form should be mentioned. II 
hereto. · · shoUld be where the m&niage took place or where the'rea. 

(6) R~tu~t 7.-.A.dd in the Second Schedule pondent resides. · · . · 
.. Act XXI o£,1850 (Caste Disabilities Removal Act) (33) Clatue 29 (3).-In place of" District Judge "mt 
abrogated to the extent, as it applies to Hfudus."· the word " District Court." 

PART n. . . . .(34) Drop sections 30, 3lal~gether~ as w:ea.re opposed 
(7) Clall8e 2 (b}.-Drop definition of •Heritable pro· · to divorte bemg allo'!~ acco~g.to law, for th.e Hindus; 

: petty •,and replace instead 'the. one proposed by the Jo~t save a~d except as. tt 111 permitted and ~ract111ed _toda.y 
-Se!OOt Committee, viz :- · . · a.cco~ to recognized custom and usage m any caste or 

'Heritable property • means property which belongs community: . . . . 
to a.n intestate in his or her own right and pOI!SeSSes whetlw • t35) .To a.votd dispar1ty of age between the parties 
lie diu Wwi119 male i8&M or 7Wt by-heritance Bll' distinct to marriage (both sacramental and civil) and to prohibit : 
from' survivorship. · ' · ' : · · · the following should be added ; " The bride 

(8) .As we prop<?se tha~ Joint family property under· · should be younger than the bridegroom and no bridegroom 
Mitskshara. school of law. sliould not be incJuded in the above theage of fifty shall marry a. minor girl." 

.heritable property, and ·should pass by survivorship as PART VI.-ADoprzoN. ~· 
before, so omit Part ill-A altogether. · (36) ClaU8e 7 (2).-.A.dd word. "subsequently" after 

(9) Also illustration to sub-clanse (b) is inappropriate word ''qecuted." · • · • 
in spite of f¥e reasons given in the marginal-note .. So . (37) ~!Uie 14 (1).-Drop the word!! 'the only son.' 
drop it and reframe an appropiia.te ?De if necessary. . Say thst.he is excluded from the operation ofthis section. · 

(~0) 014tu~t,5-Enu~ heirs, ~ I --;ReiiiOIJt 'or • (38) Clame 28.-Si.x months' period should be allowed 
'!"OIJ da.ughtet from SI.Il1ulta.neous heu:s e-nd mclude her insteadof90daysforma.kinganapplicationforregistration 
m sub-ela.nse (~! before "da~tet's son ",.·i~., retain • of adoption as ~e. majority. of the people concerned 
her present ~on and number m the list of he1rs. happen to be from illiterate imd ignorant agricultumt class 

. (ll) Also include widowed daughter-in-law· and · (39) Clame 30.-.A.dd word" Hindu" after th onh 
WJdow_ed grand-daughter·in-law in the enunierated heim ·~the ,Ngister of " and before . the words " ad:pted 
at then' proper pla.oes. ' · children." . · · 

(12) Cla1186 7 !b).-..i'ldd "~ovided the divided son . (40) Sjmllar change should also be made ih clau~·;l, 
has not already taken away his Share from ancesUa.l after and before the same woida as above 
estsfe." · · • (41) Cla'U8t 27.~he form, instead of • District 

(13) Drop altogether sub.cla.nse (dj of clause 7. Court' should be 'local civil court of the lowest de' 
(14) 0141186 10 should be dropped altogether. * * . ~ · 
(15) 014'U8eJ.3.-llinstration (1) would be inapplicable * * 

if amendment to the definition of stridhan IJll suggested . . . n. , 
above be aeooptA;d. . . . , · 1· It '!0u~ ~ll;v be contrary to eveey principle of 

· (16} Clause 17 should be dropped altogether, as we are ~mocratic ~tutions and representative ·legislature's · 
opposed to accepting .tlllU'.I:iage outside his or· her caste, · m an;y country m the present world. that a task of tJJ 
as a :valid marriage. . . • ~tude-tha~ will bring about far-reacliing effects 

• (17) 0141186 ?J,.-Tbe convert- himself should be dis- en~ e~IIBl~e ~nd almost subversive c'hanges iD the 
qualified .from inheritance, and Caste Disabilities Removal eXisting b&Slc. pnnciples, schools and thoughts of Hindu 
Act shffi!ld be abrogated. · ~w-of formation and cOdification of Hindu LIIIW, as is 

(18) Apostasy should be made a disqualification, and . bew.g proposed and attempted to be made in the form of 
the like amendment should lie made in clauae 21 the so.,cslled "~ft,Hindu Code"; should be entrusted 

(19) 014._ 25-E~.-At the end, add." and as to the~ent legu!lature, undemanded and unfortified by 
trustee for the ~t of, th~ community to which the a pop ~mand and mandata. ~ 
&eeased belonged. . ;.,2. f!le Hindu Law Committee is attempt' tO attain 

. PA.ll'l' DI-.t\. ~UI obJect-as erpressed in. the explano.~ statement. 
(20) It should ~e omitted deleted altogether, and the ~ and prefixed by tb,tl .Committee· to the proposed · 

law of joint Hindu family &ceording to the Mitakshara dreftCode-of'evolvingauniformCodeofJ:Iind La hich 
I!Cbool, should be retained as ~t stands a.t .Present. · · . would a~ply to all II!OO-WJ, by ~lending together th~ "most 

. ' · . . Ma•ntenanu.. . progreS8lve !lements m ~he vanous. schools of Hindu Law, 
· (21) 014u.u 6 .(g).-Drop "but not the income from ~tlh as Da111bha.g!· Mitaksha.ra, eto., that prevail in. 

~own ~ or' any other somce," as it i& wholly diffk:d't rrts t:: thiS _country (India), has also assiduoWJiy 
mooruristent With clause (e) ofthe same section. - · wb; ct . or t II. ach!evemejlt of the following. further 

. PART IV.-:M.ul!W.OBDDDmlBCB. . ~uaiia~f~~o~:t:~!ftviz~, (a) removal of the 
(22) 0141186 .2.-Tbe sa.crameptal fomi of marriage tion of the woman's limited estate .1(0)Perty, .~},the a~li-

a.lone should stand. ;. of all Iooa.l, .communal and famil • c practi ...... abolition 
. (23)'~ 3 (a).-,.Drop " neithet party must •• and one of the ma.in eomces of BJ1d:':t:'IDS hnd UR&ged 

replace by "the bride must not." , faithfully followed since a ·ion , w~ onoured ~~on 
(24) Clmue 3.;;;-Ad4 proviso at the end: "Provided · (d) the disruption and de~ruo9!u:£8 ~0 ~ J~sent ~· 

any ~rson, whose flm. wife. i& through irrecoverable institutions of (1) patrilineal famil ~ grl:g:qil(~ 
ilJnesj mcapa.b!e of eoll]ng$1 life, or does not bear any (together with its special fo . the .'3. '"'l'~ . 
issue fot a period of 12. years from the date of marriage, and (2) hereditary caste ~· .Jomt llindu faJX!lly) 
may many another wife.'' Also add (d) " The parties de . . ~~ llllfa and (e) th" 
to the ma.rriagemust belong to the same caste of.Va.rna.." :n=oia,the punty o~sexuallifeofthe Hindu women. 

(25) C!f41Uiu 3, 4 and IS the altel'llative clauses. Is • ve. necessarily resulted :iir mailing its pro-
014UM 3 (a).-Drop " neithenarty must "and replace · ::mpj!~1~ to'U:gnth a~-~ostile .to the very fwid&mentlll 

by "t.be bride must not.'' ., __ hono -~0 ·-~ .u..w.urd u anwent Dhra.ma-sbastras and 
"':""'" u ... ,.. som.... o er. · 
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(i) For immemorial usage Md (l\ISto~ of the integrity of ~s~ is preserved by ma.rria.ges be~ secufed and 
respected members of each community is one of ma.in' performed Within each group meanfug caste .. It is known 
110urccs a.s pointed out a.bove, not only of Dharma-sha.stras tQ ev_ery one that among the immemoral;lle Hindu castes 
but al~ of Hindu 'Law, and even the decision. of a.ll the JD.ildTla.ges d.o ta.ke pla.ce within such ca.stes. Tbe Commit.:' 
:M'.imllonsakP.ras is one, unequivoca.l P.nd strong on this tee has however, under the cloak of permissive legisla.tion 
-point and they all do declal:e . " ~ ~ ~ ~m " a.llow:ed full freedom to every Hindu in this subject of 
meaning su<:h a usage sha.II ovemde tke Srnt1 and the ma.~mges: Thus by legalizing the issue of p.11 such anti· 
Smriti ind ought to be followed by persons belonging social 11lllons, thfo Committee has given recognition to 

. to th;t loca.lity, community or fa~y and also m~t be ha.1f-ca.~ . a.nd. mixed i881UJ8 (Wll't l!l'if') whp will be 
.revered and respected by t~e Rulers and more. so, m .the occup;rmg Identical status, in every caste group, with ita 
ease of a conquered or subJected country : (VIde . YaJns·. purely descended members. That is a delibemte attem~ 
vaJkya Smriti 1,34.3). ' being ma.de to do away with this institution of easte also 
· Therefore uniformity in Hindu Law which does away (iii) Monogamy and diVorce a:re bound to dest • 

With those peculiar and distinct usa~es and ?llStoms:'is not the purity of the sexnsllife of the Hindu women. Th~ 
going to be acceptable to ~y group m t~e Hindu somety. reform of mo~gamy has been introduced by the Committee 

· (ii) Pa.trilineP.l family and hereditary ca.ste, are the in order to be Just to the mothers of the race· and a.ccording 
basio institutions in the evolution of Hindu soeia.J. order. , to ita.viewa monogamy must bring in divo~ 

. . . (a) '!he.~ _institution dema.nds the integrity Marriage amongst Hindus is an unb~ble and 
.of the family property m the ha.~ of th(JBI) who would be inseparable (except by death)· · (R<) · 
"Permanent memh?ra ,of the family and· who wo?-~d be res- a.nd is neith~r a contraot nor an institution S:rcr::• 

. ponsible for co~tm~mg .the same •. The ~le ISsues of a ~ply ~o pa~ify sexnsllust. It is seCllred with the ions and 
per.on take their birth m the famdy .and.till their c;le&th high obJect of enabling the parties thereto, to ~oha 
they a.re recognised as the re,P~enta.tives of ~he family of duties to Father, duties to cotintry and duties to Dha:! 
their male 1IDcestor. · Even i! they esta.bllilh sepuate and thereby to attain the ultima.te goaJ a.nd object of the 
households they are termed off-shoots of the paternal true Hindu life and 'd 1 of ;U¥ . sal . 
trUnk and' so continuity of relationship with the original soul 

1 
ea 0~ · • u., vation of th& 

stock is secured, that is why it is ordained that the property .. The id.eal of married. life ~~et up bv ~Ill'. sa!!es,· and 
.should always. be transmitted to the ma.le issue of a person, :-.. - " -~ Dl&intain and continue the solidllority and the entity lArgely atta.med by ·women belonging to "lrlgber 'fir.M 
ilf the family and its connexion with the property. · caste Hindus, is the one described in verses (6-144 and 162): 

The M.itakshara (S<:hool) . Communities have from of Mann :-,. . ' 
anoient times followed in minuteRt details the incidents of The women of these higher commtt.nities have from · • 
thea.bovetheory. Consequentlythe.Mita.ksharajointfamily immemorial ol~ times held fast to their he&rta these 
is ·\·erily a. firllll1 established institution, thtoughout the higb ideals of ~. duties to husband.' .And amoni 

·length and breadth of India, e:r:cept in Bengal. Even in tlies& comm~nities public opinion is yet so powerful against 
l!enge.l the trends of the communities, as observed in aotual '-even rema.rrmge of a. woma.n on the death of her husband 
life (apart frOm the few cases of Anglicised Hindus) clearly that up to , now, the widow R~ma.rria,ge Act of 1850 ha~ 
· ve that not'!lrithstanding the comparative freedom done very little harm or~cally n() harm at all to ~ 
i:c'ogmi;ed by DayabhagP. (Bengal) &)lthorities of father a.nd h,ighideal. 
"brt)ther in the joint families, there is ha.rdly any difference . And the true function of the sta.te is to help the 
'between a Mltakshu.ra joint family and a Dayabhag joint different ~ommunities, castes ud creeds in the maintenance . 
family · Modern writers like the la.te Dr. P. N. Sen and of ~ora.J. values ~ecognized in each of 8\lch communities 
the Ia.~ :Mr. G .. S.Sarka.r have emfhasize<l this similarity. ~stes or creeds.· Wben individual men or women belong: 
'With clarity ud conviction a.ndthe CalClltta· lliE,h Court mg to s11,ch groups, above described, revolt agaiDst the 
'has a.lso af!lrmed the same by ita judicial decisions on particular mora.J. . ideals acceptsd and P.coredited to by 
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ma.ny occa.sions. these groups, both the foroe of public opinion and the 

The Commit1iee has mtroduced a n11lllber of . Fhysical power, of the state, should be used effectively 
~ along with· the male issue simultaneoWily a.t the ~gainst su.ch I?ca.loitr~Utt members to check their fall •.. But 
t1rst plM~ in the order of succession of these newly added insteP.d of this, when publio-..~inion is- very strong in the • 
l!,eirs. 'Thedaughterinfaotevenaocordingtothe:Dhar)na- · matter of ~· the Comlilittee' desires ihe "state 
shastrio order a.nd the cru.stom-ingrained notional ideas, . · to a~ord .sn<:h w:()men.definitely anti social liberty under 
·does not continue to j)e a member of her father's family or the fatt ofbe;mg f&Ir, though not partial, to the fil.ir se:r, 
gotra. after her iJnarrlage, inasmu<:h as ' ~ i.e., be ced, 1t appears, by tlie Mglioised and Muham-
giving away is actually ma.dE!'or takes place in. her mattifloge tna.dP.n · no~i_?ns. . Through s'Uch 'contemplated .legislation, 
to her husba.nd ; :\\hile th& Co~ttse wa.nts us to ~rd · these proV1810DII .are bound slowly~ introduce d~riors,. 
"hereafter quite the oontrsry·to this. The pa.renta are g1ven tion in the purity of sexnsllife of the Hindu woUieA and 
· ., r\&ht to inherit to Stridhan property of a.. WI?~ vide is in no wa.y going to be beneficiflol to any one .. · 

· Pe,rt n clause 14 (b) snb-olausea (4) and (5),·whtch molude 8. By p.llowing the adoption ot the only son vide 
the sttidha.ns :Property·of a danghter too. , ~ is qUi~ pa.ragr~ph 14 (1) in Part VI..:....~doption : the Bind~ Law 

· repu.g!18<nt to the Hjndu notion of a. ~;\' or givilig CoiDIXl;'-ttee. has, not onl;r ·VI1ta.ted the principle underlying 
away qf. a daughts~ in me.~ mentioned he~tofore. the Bin.dn1deaofadoption; buthasfuistrated.theveryaim 

:So nopa.rer.ts would ever enterta.m, much less, like o:.: and O~Jeot of a.~op!don. An adoption amongst Hindus, 
~pprove ofta.JPng back a.n~ that they ha.ve given as .gift according to the1r time-honoured ·ana ancient notions is 
or otherwise tO ~eir daughters etther before or after ~e made for the perpetuation of the family estate and ita ~ 
and in tl!e same wa.y the parents would detest de8ll'lpg at for the protection and continuation . of 'the family esta~ 
any time the other Stridhflons property of their·da.ugb.ters. ~· fbr performing obsequies and oeremohies of offering 
All fema.l~·heirs ha.ve been given absolute righta a.nd owner- Pinda and water, at the anniversaries and other occasiOD.S 
.ship over ·the prbperty which they inherit or oth~se ;Jio the ~ptive parents ·and their an~Jestors, ·.So if the only 
acquire '!he Committee also proposes to do away With ~n is giVen in adopti?D, it would be obvious, that ther& 
the Mi.ra principle of the birtli·right ~f ~le issue. i_n will be no son left behind to the person giving in adoption 
:the property of their ma.le .Moestor. ThlB too nla.kes 1t for the above purposes. In short, if the 9ommittee's pro: 
clear that th~ Committee !s.ou~ to destroy the joint famit;y posal be a.ceepted and made into Jaw, ib would work, to 

. .corporation~ ' . . . ·. allow to wipe out one family:and rejnvenste the other. 
If ~U the 'a.bo:ve proyisions were. tel_ bl!come la.w, as pro• 4. '!here are. several other provisions in this draft Code 

·posed by the co:nlmittee, henceforw{'rd the principle of ~P.t ~re a.~y separate7 Sllggested and pointed out, ~ 
eumvorship will be gone, ~nd there. m~ ~e pa.rtition undellll'&ble ana unbeoommg ones, and all these betray 
on the death of .the fa.ther m every ~eneratton, Md the the comp~te in~pacity of the Committee, to appreoiatt: 
,joint fa.m.ily corporation will oease to exist. • the true Hindu ·'VIew of life. ' · 

, Our experience u.s lawyel:!ltellsusthat theMuhamma.~ ~True Hinduism demands the subjugation ·of individual 
-dans even amongst whom :women are .recognized as ~harers, nghtll and pleasures to social Md religious duties oroained 
00 not w~lcome tl.nd· almost dislike the IJIJ.id pr()\>'ision' and by. Dha:t:IDB-shastras for ·a.ttainment of the ultimate aim 

· ·the very ide& under1YWg that provision.· · · · a.nd. o~ject:--of Moksha, •i.e., sa~tion of the so1,11. As all 
· (b) The other 'b8;sio institutron~ which the Committee the lDJunctions of the Dharma.-s!ia.strss and religioW! usiJ.ges 
~ ~t hard, ' is that of the heredita.cy;. ca.ste. The rep~~nt, when viewed with a. seo~·perspective, ~thini 
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_,_ than tao~ social duties, imposed upon eaCh_ ~d. of ~king alteratiOllll in the ancient oustoma and IIIMinlll'! 
.,..,. Hindu. ~ to .Iliff~ statUlJ and capMJ.ty. of the Hindu Society· · , 
::(the ~t and upkoop of this _real Hindu. 6B Hindi Bhasbl AssoolaUon, 259, Xalba.!levl Road; Bolllb:!J 
ivilitAtiou and cultw:&, is the &Wed function of e~ We do not want the Hindu La.w based on the S~ 
:~ J.lO'"I'&l' goVlltllillg lndiA. · ·. to be ahanged. into a. {)o(!.e ch~ble by ~e will of flle 

people or of certain pe!.'IIODS from time to time, e8pe<lh;lh 
eo. J(allaJiiahopadbyaya Pandi& VasudevashaStl:L . beoaW!& it would mean the' introdu.otion of-the elements Or 

.&,em tO His Holiness Srimat Jagadgaro Madhwvacha.t"y. uncertainty, hUlll.aD .fallibility and variability with the 
Uttaradhi Math, Wadgoookar Chaul Sbolaplll District(!),· cllallging l!l.OOds. circum.stancea and powel'l! tba.t 'be. 

Thus it would mean ruin, disintegration and gradual molll! 
Sholaplll'. · · · · ' m-d · t As the heed of the xeligious seat of Hindus, I hereby let decay ·of the .u.i.u 11 llOCle iY· . . . 

·JOU know. tba.t the draft Bill of the Hindu Code as framed 63. Sit hndit Munlohandra Pathak, N')'ayaoha.rya, Professoz, 
-and pub~ by the Rau Oommittee is contrary to the J.V .!'[. SaoskrU CoUege, Secretar)', Pandit Pafisbad, 
tenets of the :Hindu religion; and that it illlikely to di.stu:rb 1. We have strong objectiOn of a preliminary nature 

• t.besooiaJ.orderofthellindusand'WOuldproveimp!'l'l)ticable, th&S the definitionofHindu as given in the Code is not~ 
This DhannaputM(religious seat) is against it. I make &Q definition of a Hindu aa properly understood, and reOO€· 
earnest suggestion that the Bill .should .nOt be passed into- nized. by the Shastrio so~olars~ . · . 
L.w. · · 2. No human authonty, not even the sovere1gn, h88 

61. 
..,._, Ba ... _,_, .. ~ ... -""-m Patel, 8_...._.:;. ... , Shri Sanaiall really a.ny right to interfere in our religion or in Olll Rindo ....:, ..,.._ m............... ...,.,. .... ., L&w which is w'b.olly based on teligion. }Ve regard to llll 

$amas& Bindll Dhar.llla Saliba, Ahmedabad, · interference done hitherto 11.8 really spea.king unjustifia.b!e 
·ln the new draft B'.incJ.1. :a: Code prepared. in Engl.i&h by the and a. trespaas on the righ~ of the Hindus. 

Hindu lAw Committee, persona belonging to the communi· . 64 •. Sit. Shree Prasad Misra; SeersW'y, SaDSkrlt Chhatra 
ties, such as .Hindu.. Buddhist, Ja.in atW, Sikh ate . · sangh, J,V.M. C!lllefe. • 
treated aa.Rindnil. This Code is not publii!hed in the '1. We do not want a man..made Code Instead of our 
dilrerent :regioD&llanguages of the country for the infOl!llllo- ancient divine la.w which has come down to us from our 
ta011 of Petsollll belOiljJing to all th~ communities. The great Rishi.s of old. · . . • 
majority of the popul.a.tion of the country ~sides in. 2. The Code, as it is, is wholly detrimental to our ideal 
viiJa.ges and not in cities, and for their information, the of womanhood in which &JedwtJ. oocupie~~ the· foremoot 
Code should be pu!1lisbed 'in the~ of diffe~t •---
OOIIIIQilll.ities. Moreover, it should be Wlued to the press . p .......... · . · 
and the newspaper men for P\lblica.tion so that the people' 65.1Mr. Lakshman Gopal Date and certain others or Sholapur. 
can study it properly and express their .opiniou ~ it. · The Hindu Code framed and published by the &o 

. 'IJu lll&t'liage ~m. the right of iDher.itanoe and the Committee is oontrary to the tenets of the Hindu religion. 
cast& system of the Rind.us am based on the bookS of Jiindu is likely to disturb the social order, will prove impruti· 
theology such as the Vedas and the Sm.ritis which am cable and will hurt the religious feelings of the Rindw. 
believed to be the COl1l1DlSilihnet of God ap.d a.re calculated We oppose the draft on the following giounds. 
to a.cllieve the we&re of the HiBllus not only in this world 1. The codification of every la.w does not neoe1!81Uily 
but also in the 1IUt. 'world. They am maintained by the serve 'the ·purpose of the society. There a.ppea.rs to have 
ancient Hindu Code since crores of years. · · · been a dilferenoe of opinion even in the jurisprudenCe at 

In the dratt. Hindu ('.ode publlshed in EDgllsh by the to whether there should be codification or not •. · · 
llindu· tAw Committee. lmcwn as Rau Committee, thl»'e 2. This is not the right opportunity for codifying the 
-following provisions leadmg to .tho de$-ncti011 of the .Hindu Law;; for ' · ·. · 

. :IIind.n religion and the Hindu culture, Dalnely, provi,sion · (11) There ate not in the ~\llt.tive Assembly represen· 
for lll&l.'tia.ges between &apilldos and sa.gotras and for inter- tative~~ of the m.assea who hold views favourable to tht 

· 011100 marrla.gt~~~, :restrictiqp. on tigamy, dissolution of Jlindu religion and the Hindu L&w. • . 
ill&nia.g& under oorta.in oirotulistanells, as is tho .case with · . (b) We strongly oppose the principle~~ included in the 
tb& civil maJ.Tiages oompulsory registration under the new draft for codification. · · 
Civil Marriage Act of the llllloi.Tiages solelllllized under tlJe (c) There is a va.Rt difference betw&M the line of 
Sam tan vedic rites, !iesl;ruotion of the ·anoestra! property thought adopted in .the new draft Bill a.nd that followDCI 
by ttansferrilig it to the other &.uill,y b;y conceding the by tfie Hindus in ge.nm.l. · . . · · · 
right of'inlleritance to.d&ughters.a.coord:ij)g to the Muslim 3. Assumptions made in the new· draft of the .IDnd'u 
·onstom, registration of a.iloption, testamentary lltlecel8ion la.w are primarily wrong and unreali8ti!'. •. · 
. involving 28 crores of illifers.te . population in the· cODJ.pli. 4. To give importa.nce to tlle socia.J. or fa.mily interest in 
eatioll of wills giving rise to quarr&le between: bt¢h&r and the first instance and then to consider tho personal hap·. 
lllister, fatller and mother, and thereby destroying family pines would be rege.rded as the right way of thinkiDrJ. ' 
lave, and making way open for (t&kiJ:Jg disputes to) COurts. .But in the new draft, the individua.l .happi11ess hu been 

A true .Hindu cannot accept, this Code because it violates given prominence. Consideration of individua.I bappineBB 
the ordel'llla.id do\Vll in Ma.nu Smrithi and other religions w.ill bring about, undesirable cha.nges in the social otder 
books of the ancient Samtan vedic religion.and destroys a.ndfamilylifeofthellit\d.us. . · · · · · 
the Hindu cmtw:e. Persou talking of individual itel!dom 5.1 ~ new dra.fb BilJ. will t&nd to cha.nge entirely the 
thonld not thrust; on 30 crores of people the new Code which or?-er a.nd solid&rjty of the social. a.nd family life Of ~e 
is (drafted) in aooordan~ with the vif?ws of a handful of ,Bind us. . , . . . · 
progressive persons enaiil01ll'6d of western ciri!U&tion.. 6. The new di!df; appears to· be an attempt to re-volu· 
It would b& proper if th098 wh9 4o not want to abide by tionize the Hindus religious notions a.nd · the re!igi.ous 

· the old liindu. Law, Illllke a new Code or &~menta feellnks of the Hindus are hurt thereby. ' · 
aa .required by them. . · . , 7. 'the prin.oiplea of religion taken a.S a ba.Si.s to framt 

'llle great sages and the Hindtt Etnperora have l11!ver draft Bill according to its own views have been 80 te,ken 
felt tho necessity of changing the orl:ler of,the Blnd.u society without giving considera.tion to history or· the rise llolld 
bBiJed on the Vedas, Manu Smriti a.n4 other religioua developm~nt'ofthe Hindu religion, . . 
books and. the progrseaive persons who have taken western 8 •. It ,is imposslbl~ to· ~a.ke oqe and the same ~:w 
edueation since 1~ years and. who tallf: a~ individual applica~le ?> all liindus. The line of tboueht !1doptoed 
freeclom, ehould jp.ve up the i®a of-~ almoe1; the in ma.king 1t so a.)}plicable is wrong in itself ·i'The..fra.me!l! 
whole Hindu. community holding orthodox views with the of thia-~t have Included non·Hindus. lit· the J:Iindli' 
new draft ~u ~· . . . · 09mmut11ty.. , · . . · . 

In COlllllllDOll Wlth the dra.ft J;Iindu Ccxle, ,l think thb.t , 9. According. to scriptures; there is 'no option a.UO'II'ed 
the Committee Bh~~ ~-the evidenoo (and invit& tlle to any individua.l in the matter of religious observa.noet· 
opinion) of only hilS'-' religionsho ~ats, Pan.dits, .lhaetria, The commandments IJ.t.id down by the scriptures are binding 
and Jeameil pe!'IIOIIIJ who lOve :Hindu .~ture .and of such on theJll. But thia Code gives liberty to aot; contrary to 
pleader& aud Other persons who hD!d llimilar VIews, . · the ~oiplea o£,religion,.whioh·is not proner. · , 
· Gove.rllllleJlts m:"l; go on .c.hangmg .but no Government , -10,.-The .Codl?,,.has· defined the term~· Hindu·" in ·all. 
tan clwlge the religiousJaw.a of any OOIIllllUDity 1 Govora- erroneous manner and ha,a by &QCOtdin a roval to the 
lll.flllt ie wbject to religion bnt tho ~gion is not subjeet to lnter·ca.ste ma.niages, .. tried to bring 'ab:ul~ture to£ 
Gov~ It real fm~ 18 to ~"attached' Jt4 · G¥tea and rsce11 whioli action on the part of t'he Co~ 
individualfl:e&dom, the Col'JW1ittee lhould g1ve up the io.ea fa simply deplorable.. . · · 

·.• . ' . 
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66. Sukla Yajurvedllll&dhYandfu' l\lahllrashtriya Brahman 69. His .BoUness Sreemad J'a!lacmuru ~~ Shallkaraeharya 
· · Sangh, Sholapur. . 1\laharaJ, Sankeshwa.r and' Karvee.r, Poona City • 

. The draft Hindu Code as in .the present fonn does lloll The dr&ft Hindu C9de has been,pernsed by His Holineet 
deserve to be law and is not conduoive to tho ·welfue. of with the help of pandits and lawyers. 
the Hindu society. In pa.rtioular, · The codification of Hindu Law is a JDatter of grave 

(1) The definition of a. ' Hindu ' is too vague and is' concern to Hindus qf every description and i~ is unjust!· 
capable of being Used by mischievous persons for evil . flable to take preeipitous decisions in this respeot without. 
deatgus. A Hindu must at least undergo some of the. allowing sufficient opport\Wty to everyone. to ha.ve his say. 
Samske.J.•as laid down by the Shastras. · . . . . The Government Ol' India. and the Hindu Law Collllll1ttee 

(2) Daughters Should not get· a. share along with eons appear to have concluded that codification of Hindu Law 
at the time: of inheritance. . . · · undo~:.. the legislative a.uthority of the former is going to 

(3) Widows . should get only limited, i.e., widow's · prove. a boon to the v:mo11!l)!indu ,comm~tiea. -!fh~Y. 
estate. . · · . seem to have ta.ken this deOISlon on the ~dvtce of a. certam 

(4) The. system of join~. Hindu family is socia.liem in a. number of Hindu la.wyers as is reported by the .Committee 
· IJiicirocosm. Supposing f<li'·the sake of a.rgument that it is in its report, notes and statements. It w;Dot known what 

a.n evil, yet it is an evil of choice a.nd can be cast oft' at is the number of these la-WYers, oolle.bora.tora of ijle Col!l· 
the mere expression of a. des~ to 6epa.ra.te. The !IYBtem is mittee ; nor is their statuii a.nd qualification to represent. 

. not obsolete but serves the society to this. day. the complete Hindu vieWPoint known to anyone· besides. 
· '(li) Regarding the form of marriage, the .Assooia.tion the mem'bers of the COmmittee. . 

· 'ltrongly' feels. that the civil marriage is repugnant to . It is cla.imed that the Hindu society. of the present day. 
Hindu ·ideas a.nd oult\U'e a.nd hence iv shotil.d not be is led in all JDatters of ethical sta.nda.rds and soois.l r$-tion,..
inoluded m a Hindu, Code. ships by petsons who are prominent on public platform; 

. (6) dlauses 3, 4 and 5 as introduced in the AIJS(lmbly the orglmizers of va.rious Hindu public (under the modern 
be maintained in relation to a. Samska.r Hindu ma.!.'l'ia&e. ·ways) ·bodies. No one has ma.de a.ny genuine attempt, 

(7) Matrla.ge between perso~s belonging to the same to estimate oa.refully th~ value an:d .amount Of Influence. 
Gotra. or common Pra.vara should not be prohibited by' these modern leaders Wield over thell' fellow·members of, 
law. the different communities in matters touched by. the draA, 

Regarding codification, the .Associa.tion feels tha.t codi· Hindu.Colli.e. Amongllindus.ofeverydesoription,notmore 
fication is not in the interest ot the Hindu society .as the thm .10 per ceJ)t Jtave received ba.re English educa:tion •. 
-privileges of ~ la.w are lost thereby .. Then again, ·Of these small.class of ];nglish educated Hindus there.· 
Hindu la.w has developed 'lla.riously in different parts of the would not be even 5 per cent 'Hindus wh? are a.ngl:icized 
country and unification w:iJ1. bluntly brush aside all the in their manners, customs and Qutlook of!Jfe. This SID&ll 
venE)r&bkl · s;pstE;ms. · · • . . percentage of the total Hind? population ~not more th~n 
- The Association· begs to place tj:!ese vtews before the a. half per cmt of' the total Hindu population) can be S&ld 
Committee with the hope that they will be given due weight . 'to be &ft'eoted in certain matters by 'the influence of ideas 

· . ' . . ' prop~ted by those self·styled public leaders · of 'the 
67. Vldwat Sabha~ Nadlad. • , . present' ~ar. · · ·, . '; ' 

.1. The Vidwa.t.SabhwofNa.dia.d (district .Kaira) strongly IIi. thmmnermost hearts, ~~ese ~odernlea.dersa.re tJ:~· 
proteatli against the introduction of the Hindu Code on its eelves found to be ,Vfi:Y BU8plClOUs m respeot of the va.liditr 
being ,based fundamentally against the basl: principles of. :of their vie_ws which are no~ OOiliiO~t. with the pror,~·. 
Hindu Dha.rmasha.stra.s, Hindu. sooia.l n~~~tges and Hindu tions enunoJ.a.ted in the Dharma Shast:as· Und~ critical. 

· culture . · moments, many of these a.re seen ta.Jdng protection fro!ll 
• • ' • • • • >h-r thre&tened · evil consequences by resorting to' Shastrio 

2 •. ~s Sa.bha. IS of the OJ?mll:m that t~l!' general ~mdu rOcesses a.nd methods caiouiat~d to ward.oft' the· threaten-
public IS not a'!are of the ~t~l changes mtrodu~ In the . ~ results through an invisible chain of cause . a.nd 
Hin.du Code :Bill,, a.nd th~ Bill- has ~~ been ~u~a.ted effect. Even the members of tile.Hindu La~ Committee 
bro~y in t~e vanous pl'OVlii~s fo(elio1~mg p~blio opm1on cannot a.bl!()lutely affirm. ·the non·existence of .. ApJ:!l'V& 
over It. It IS h~J>ed; that a. rea~ona.?Ie tune will b_e furth~ eft'eot of the Mi.mamsk~·; nor ca.n. th!ly deny., the 
·allowed for coU8Idermg the vmoua1tems of the Bill. This reality of existence beyond_ this life on .ea.rth a.nd the 
Sab~a f'ur!iher requ~ the G_overmnent ~ postp~ne the cy~les of 'births and deaths. However as. these modern 
COIISldera.tions of the :Bill ill the. Central Leg~slature till a.fter thinkers are alwa.ys indefinite in their ultimate oenclu • 

. the W~Ba:tion of the. present w«r. sions· they try their best' to Spread and pop11la.ri~ this 
3. This Sabh!i is of. opinilln: that the present sitting atmo'sphere of indefiniteness a.nd suspicion am911g' their . 

members cannot clai!ll to represent Hindu opinion on such less sophisticated Hindu brethren and try to undermirui 
vital socio-religious'points fu Hindu oultura.Uife as at:e the influence .of Shastrio injunctions on their 'minds by 
p~posed to be lia.cl4ed with in the C'Ode. The candidates creating doubts. rega.tding tbe efficacy of the sooia.J.,,order 
who get themselves elected on iucludink this very vital' point envisaged thereunder under ~nt conditions. As these 
in their manifesto can be said to represent the Hindu persons are among the m~t vocal on public platform, in 

, opinion 'upon this point. Hence the Hindu :Code should .press and in University education it is not intended to deliY 
·. be ~owed to 'be taken int~ consideration by the Central tha.t this atmosphere of indefiniteness and suspicion is 

Legislature after fresh elec~Ions aro held. ,, . , &lowly ga.ining ground· ,a.nd ~ually redu~g this ~ell. 
. 4. This Sabha. is also of the qpinion tlia.t the • vqtes of regulated social order_ to a tlUld a.nd unsettl~ condition. . 

. non· Hindu members should not be taken into consideration These present-day l~ers are the orga.mzers of the 
0on.Hindu Billa touching theil'. socio.religiolislife. Hindu Malla.sabha.. and other public bodies of the ll&lne 

· • · .,... type. The Hindu La.w Committee hl!f not, however, ca.red 
68. Bombay Prov~oia.l 'nwma s8ngh:. Jlfpdhav :sag, . t~ consult even these. In the proparation of the draft 

.Code it has ta.ken into confidence a handful of la.WYers.' 
;, Bombay,· . It is yery. obvious that laWYers as a. class are nat best . 

·we ha.v:e to protest strongly, on· behla.f of this Sangh, qualifl.ed in giving advice on queStions a.ft'eotiD~ the 
~~ogainst the wJlole move of liquidAting the Sha.strio Hindu fimda.menta.l•principles of the Hindu social syStem.' 
La.'! a.nd substituting in its 'Steil.d a. man-ma.de Code with They are trained in an· educational system, introduced 

, an~·~ligl.pUS and a~t~-Hindu bias. We. Object to ~every here by 0\U' political rulers bred in a, hostile, Cliviliza.tion · 
prm~pl~ of s~cul~IJ. O\U' sacred Hindu law, which ha.a These laWYers are aoousto!lled .to examine a.Jl these mat~ 
Ptoved 1ts unique vtt~bty, .longevit.y a.nd value. We do from the na.rrow ·professional point of view. And in' 
notwa.~t temporary unif~ty at the ~o~ce ofperma.nep.t · · consequence of their optlook beir)g predominantly secular 
solidar1ty and c_ultlll'al mtegntJ; wh~ch · s.re the .spec.Jal a.nd professional .they examine each question by the test 
features~ the Hindu ~w. It will be ~ound. that at ~ that every sooia.l value and moral standard d\ll)Ollds 
bo~tom. this m?vement IS not one fot uniformity or codifi- ·'upon evE!fcbanging public opinion. Their professional 
~tion but for transforming ~he law towa.tlds a. wholly interests even unknown to' themselves, are always upper
different ideology. The <l,r&ft therefore is worse than most.. They a.ro llOt expected to look a~ these vita.! 
useless lind also- s\U'reptitiously misohi~voue. !t must be -questions by the. detached outlook of a.uthol'll of· Srutis 
quashed· and the Hindu Law CommitMe diSsolved as a.nd P\U'a.nas ·. . · 
ea.rly as poiiSible so, tha_t the misuse ·of public money ·.On the other hand persons and bodies who ,truly Wield 
thereon JDay be stopped.· : ' reel influence in respect of all important matters of social 

I-ll 
- I 



82 

.:......t.tion are .n~leeted b"' the Hindu Lew ~~m~ttee no longer denying any authority from any writt;"u ten 
"l!i- J .Am th van us Hindu • . • , . There are but two colll'lles by which a remedy 
in ita preliminary l'libera.tions. ~~ e • 9 d A ... be •pplied :. the first. is to ma.ke. a. new code, found .. ~ I.'ODUilunities the Dhlll1llaobaryaa havmg thm seats an -.. "' r "" 

tmitories onder their jurisdiction in dllfet'ent pM'ts of entirely on general prmciples, applicable to all a.ges and 
•India, the Mahants and Peetathipadis, the hea.ds of castes nations ; the second is to endea.vour to compile ·a. oomplet.e 
and caste pa.nchayata and ta..'tly lea.med Bra.hm&wl a.re the and consistent code from the mass of written law and 
-ts of social authority. The Hindu sacraments, the rites fragments or traditions presenting o!!ly conflicting autho. 
and ritualS CCllllleCW with them, the eligibility or other· riti~ and perhape supplying on sii:nila.r principles any 
1l'i1!e of the ca.-,iie members to per£onn these, a.nd all other gla.ring deficienoles that ma.y remain when the ma.tw 
matters of IIOcial intercourse. among the JlllllDbers of the for compilation has been exhausted. . The first of these 
!'Ute are dettnnmed even to-day 811 it was ~ousands or courses, if otherwise expedient, . ill. entirely impracticable 

-WID ago by l®al. c8.ste and family customs. Th~ 1weby lhe ~ of lhe nati!Je.'J to their own in.stitutio!N 
~are dependent for their validity on the Sh&llt.rio Clnd by the degree to wk~ tkir law are inte~ tuilh 
~. and these latter get their authority from the sacred lhe.&r_ f'digi<m and manmra. The second pla.n is therefore 
~·which are eternal. Thus these customs which are the Only one which it is in our power to plll'llue. The first 

-COW!Onant -with the exact ·te:ns of the Ved&ll a.nd those step towards the accomplishment of its objects appear& 
others which a.re accepted a.s tr..nscendental le.w by the to be to 8llce1'ta.in in each district whether there lB any 
respected persons in a }NU'ticular locality, caste or family · book of acknowledged authority either for the whole or 
and traditionally followed from immemorial time~~ in the a.ny branch of the law ; 'the next is to ascertain . what 
respective locality caste or' family can alone become the exceptions there are to the written authorities, and what 
aource of law for the Hindus belonging to that locality, oustom.s and traditions exist independent of them. The 
easte or family. .As the institutions and bodies above- best mode~~ of conducting these inquiries are, first to 
mentioned a.re properly qualified to know and 811certs.in examine the sh8llt.rees, hesds of C8lltes, and other pel'SOliJ 
thpse texts and customs their direction and advioe are, likely to be acquainted either with the law, the custollll 
aoeepted from very ancient times· by various Hindu . of castes on the public opinion regarding the. authority 
oom.m.unities in all importimt matters of social inter- attached to each ; and secondly, to extract from the 
OJUl!lll. By 'sha.stras themselves these bodies and insti- records of courts of justioe the Information already obtai
tutions have been invested with authority for a.djudica.ting ned on these subjeots in the COIU'Ile of judicial investigs
upon all matters of social and caste discipline and impose tion. " The second is a.n extract from the famous Queen'• 
proper penalties on m.iscrea.nts and wroug- doers. Even Proclamation of 1858" ; it Jeads thus " :Fi.qnly repaying 
the head of a State cannot escape the jlllisdiction of ourselves on the truth of Christianity and acknowledging 
Dhanna.charya& And what is important to note is tliat with gratitude the solace of religion we disclaim alike the 
even to.day the vast majority of :ijindus ea.gerly seek and right and desire to impose 0118 convictions on any of our 
resdily-subm.it. to the authority of these time-h~oured subjeots. We decla.r!!' it to be our Royal will a.nd please 
institutions and bodies. that none be in any'Wise favoured, none molested or disquiet-·· 

The IDndll Law Coimnittee hl!:ll Ja.id down an erroneous ed by reason of their religious faith or. observances ;.but 
procedure for itself in taking into confidence certain law- that all shall alike enjoy the equal and ·impa.rtial protec· 
yen .ouly in deciding upon the codification of Hindu Law tion of the law; and we do strictly charge and enjoin aU 
under the legislative authority of the Government of India.. those who may be in authority under us, that they 
It i/1 unjust.iiiD.ble to hold that the Government of· India. absta.in from all interference with the religious belief or 
possesues the moral, politioal or even the legal authority worship of a.lfs of our subjeot on pain of our higbetit 
to interfere in the private lawa of Hindus. Every lawyer displea.aure!' • 
i/1 accustomed to hold that the British Government and .In itsreport.on,Indian Constitutional Reform the Joint 
eousequent:Jv by devolut~on the Government of fndia Committee of ihe Bntish Parliament candidly owns (at 
do po:ssess &t lea.st. the legal power to interfere in the pri- page 10, paragraph 18) :-"But from our aspect of Indiail 
va.te lawa of_.!he Hindus. But this assumption has neither life British rule has ~ndtld to stand aside ; it has followed 
historical Msis nor irllt warranted by th:e political practice a policy <!f neutrality and nbn·interference in all matter,s 
of the rulers. The assumption of political · authority which touch the religions of India . . . . yet it 
over British India. by the British Crown conferred on it the must be recognized that fu a co)lntry where the habits and 
right jurisdiction and authority possessed and eX~~,roised i custo!Jll!.,of the people are so closely bound up with their 
by t'he previous rulers of these territories by the righ~ of religioft beliefs this attitude of interference in eerta.in 
conquest, These latter neither possessed nor ever exer· matte~~ of public policy,. however justifiable· it may ' 

. eised .&n~ &~hority in these matters. The above b~es h!'ve oeen, has sometimes had the result of making it 
-and institution~~ really possessed the needful authonty dl1Iicult for the Government to carry into eftbot social 
and the prdper domain of the function~~ of the political legislation> in such matters 811 child marriage and the 
rulers of Indl.a. had ever been protective and maintain- ttroblem '· r:Jf · the untouchables." . 
iDg the Hindu social order by helping these bodies ~d- From sur:h pai!sages a.s the above-quoted th: hitherto 
inatitutions in the discharge of their task. AB at no practice of the British Crown and of the Government of 
period of time known to history hostilities have been India iri matters of eo'cial legislation ean be well ascer
broken out between the abovementioned bodies and insti· tained. Thus neither o.n the b&Bis of any right Ol' title or 
~ and; the political ~ers of India., the m~~ stepping on th!"t oflong usage can it be claimed that the codifica.tlon 
mtp !Jie shoes of the prevt~ ~e!"l ~y the Bntmh C?rown of Hmdu Law ce:n justi11ably be undertaken by the 
amnot confer. upon lt the jurisdiction and authority of Legislative authority of the Government of India. And 
these· bodies, On .t~e other h~d on t~e ~Crown whenthereis even no legal justifi~ation for the clahn it Is 
and on otb~~ political authority denymg thm powm:s obvious from 'political er ethical point of view no sueh• 
fi:om. the.J!Intish Cro~ a.re thro~ th~ sacred and tradi. . claim ca.n be put forward by anyone poa&elleing any senBC 
ttonal duties. of helpmg these. b~es m the perf~an:ee of propriety. • . . 
·of fllelr functions and these mamtain and protect thiS social Occasionally in· these ·days one comes 1 taln 
order .• So a bare ~ent reg~ the assumption of erroneous views regarding the nature ofS::Stri:e~es 
authori!'Y of every kind and in eyerr matter of. Bocial. etnbodied in the Vye.wa.ha.r portion of the Shruties and the 
~tion made on ~hall' of the Bntish Crown ~ not extent of the obligatibn Imposed upon. the political autho· 
nfticien~ to confl!r on It the neceseary legal pGwt'lJ\ m this ri~ of the State to enforce them on the subjects. It' is 
~lf.politica.l ........ n+J.• .. oftbe B 'tish d India.n ·"-'-'-- believed that ll;S,most of these rules ha.ve their origin in 

e , r·-~ . 1'1 an. a.uuw.wt- popular reoogmtton, they are alterable at will by· their 
~t.or:~~ th:= ,~~J~ 18 :Cv ilt, keeping ~ture, and the politichl authoritY of the Hind~ State is 
times, every ~litical ~ra~r a~ ta~ ~~~ gtalven liberty ~y the D~rma ~haatra to enforce the rules 
· adhered th li of , 8 n '- tered from tune to time by the Hindu -subjects of tho 

!'lorousl~ to e po • cy strict n~·interference State themselves. It is nece!ll!ary to remember the Sha.strie 
m the pnvate Ia WI of the Hindu communit1~. To take position so clearly enunciated by, Mit Misr h tho· 
bot two atrong e:wnplee out of a host of aimila.r others · of "Veennitrodaya, ,, in th ' b ~a. . a./ h~ au i 
'"!e Governor of BOmbay ~tee in a.n a.dministrativ~ on Vyawahar Prakash. .e ver:y egtnnmg o lS wo_r = ~ 23rdu!i!Y 1823: · 'l'he place of the Dhal'lll&· It will be claar from this pa.ssa.ge that the rules incorpo· 
4ed ~~~ themD:Un!..b:!>' .t:~W,:~~:o~h· rated ~~et:yawaha.r portions oftbe Smritls and customs 
«mvatlen<oi of different c~ or communities~ recpoi~fi:1 utb~nofderis~?~ld b~ dul;y: enforce~ by ~very 

· . • • . a on ,Y . n....,.. on ttl Hindu IUbJectll trr~W· 



pecti'l'e of the religious, social or political creed of such 
authority. And there cannot be any doubt that,. even
to-day the vast majority of Hindus desire but nothing 
else. The civil courts established under the Government 
of India are in matters of the private laws of the Hindus 
mere collaborators of the indigenous tribunals or assemblies 
of caste persons of panohayats, of Dharmacharyas and of· 
learned Brahmans in their task of maintaining this social 
order and enforcing the rules developed thereunder. Mr. 
S_teele who was authorized by the Bombay Government 
more than a century ago to prepare a collection of custo· 
mary law of the c~tes of Bombay Tecognized very clearly 
this fact. He observes: "In all these (castes), however, 
an adherence to hereditary custom is maintained by the 
authority of an assembly of the caste who. prescribe the 
penance to be performed by the offender, constituting 
of some sacrifice either in person or purse and generally 
commutable into a fine or a dinner given to the individuals 

, of the caste. Compliance, with' ancestral custorii forms it 
appeais,. th$ standard of duty with the great majority of 
Hiodus. All are anxious to preserve their own caste from 
contamination by refusing to intermarry or eat in company 
with any individuals of a caste lower than their own ; and 
the spirit of the -written texts by which the higher castes 
i.ffect to be guided is enforced in the lower by the autho
rity of Brahmanica.l priests and -caste assemblies." .. 

By refusing jurisdiction to civil' court.!! in caste ques
, 'tiona and caste discipline and by enforcing rules of Hindu 
· Law as derived from ita recognized ·texts and ascertained 

customs through 'their agency, the Government of :r:ndia 
have up to now maintained the true character of those 
eivil courts as collaborators of the indigenous tribunals 
of caste asse~blies, Brahmanicp,l priests, Dharmacharyas 
and others in . their task of upholding of the Dharma
ehastra and protecting , the social order. The grave 
results of enforcing an altogether. foreign set of rules enun
eiated and laid down by the legislative authority "of a 
body quite incompetent to do the same are not properly 
realized. The vast majority of the Hindus will continue 
to seek guidance in their social relationships from the above 
authorities and whenover the two sets of rules come into 
conflict, devout and·religious Hindus and those who con· 
eciously desire tho upkeep ·and solidarity of this social ' 
.order by their strict adherence to the Shastric injunctions, 
&hall lay themselves open to tho ci"<'il. :penalties t J:at 
would be imposed on them through the pohtical authonty 
of the State. The codification of Hindu Law shall'require 
the civil courts to unmake most of the. work that would be 
done by the popular tribunals in the diiection of social 
control and on the contrary shall accelerate the dismantling 
of these- socially useful bodies and tribunals. 
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from the above neither any of the previous political rule~ 
of India nor the present rulers of India including the. 
British Government do possess or hsve ever possessed 
a.ny ·authority or power in this connection. Many of th~t 
Princes of Indian States are among the disciples of His· 

. Holiness and ·they stand the chance of being· declared and' 
treated heretical if they are disposed to codify Hindu Law 
through their legislative b.odies. Coming now to a consi· · 
dera~ion of tho proposals included in the draft, His Holi· 
p.ess feels that no worse meaenre could have been prepared 
by even the avow¢ enemies of Hinduism. The three 
declared. principles o£ (a) uniformity, (b) removal of i!ex 
disqualifiC~J-tion and (c) absolute estate for females; and 
the other concealed principles such as (d) b~king up of 
,caste system, (e) individual instead of corporate 6wner
ahip ()f property, (f) Islamification of the law of SUO'-• 
cession, and (g) destruction of the ideals of Satidharm& 
and others as well, all these go to show that the framers 
of the measure are carrying on 'a kind of cruB(lode against 
the all-cherished ideals of Hindnism. It appears that the 
moderne~ who hav.e been tr8ined in a foreign and 
hostile enviromnent are groaning under the disadvantages 
and lJ,andicaps they are ,s\li)pOsed to suffer under the 
existing system. But ~d of quietly separating 
themselves from the pa.rental stock and forming a sect of 

-their own as time and again history-tells us, was done by 
dissenters, they are· retaliating with vengeance and are 
out to destroy .the whole system itself. His Holinesi 
agrees in this connection fully with the criticisms· the All· 
India. Varnashrama Swarajya S&ngha, Vidwat Samiti, 
has made against the proposals of the Code.. . 
Reg~rding the order of succession, an idea is c~nt 

among the newly educated Hindus that the author of the 
Mitaksha.ra has allowed latitude to 'make alterations in 
the order faid down by him in his work. The main,re&son 
for this idea. gaining ground is that the author has not 
based the order of succession on the efficacy of the heir 
to confer spirit-qal benefit on the 'deceased by offering 
funeral oblations. No doubt the author of Dayabhaga has 
applied with· great 'force the doctrine of spiritual benefit 
to evolve his own order of succession. But whether 
it is the author of the Mitakshara or the a.uthor of the 
Daya.bhaga. both of them are only giving logical reaso11.1 · 
to support the a:lready existing usages in the respective 
Hindu communities .• All such usages, devoutly followed 
by the members of the respective comn!unities as trans
cendental law have the force of law and 61l&ct the same 
sanction& of invisible results as any other direct text. 
(positive•or negative optative) of the veda~ would entail. 
And whether these usages are supported by logic&! reasoning 
or are not so supportable, there can be no detraction frOm 
the legal force. with which their acceptance or non-ac~p
tance is accompanied. If heirs not mentionecf by the , 
author of the Mitakshara, are arbitrarily introduced 
anew in the order .Jaid down by him and enforced among 
the communities where ,that book is accepted as authority 
persons inheriting property under the . arbitrary order 
shall be open to the <;harge of having wrongfully deprived 
others (rightful heirs) of their property and sl!all incur" 
sin .of the same q'!lality as persons not coming ·under 
the Dayabhaga, system would be open to on their so taking 
inheritance as has been pointed out by the Vidwat Samiti 
in its decisioils there is ol\ly a minute difference betW~ 

Tho Advaitic Hindus of .India owe allegiance and admit 
the jurisdiction of tlie different Shankaracharya maths 
obtaining at different places. · They are governed by the 
orders of and de~ree)l issued fronr these maths on religious 
matters and questions of caste discipline. They possess 
authority and power of imposing penances and leVIiUg 
fines often to a large amount either during personal circuits 
or by deputation of disciplies and agents on infringers 
i>f religious and social custoJDS and caste discipline. Acting 
as 'subordinate to these and exercising jurisdiction over 
Brahmans .,of-particular places .are the Dharmadhikaris. 
The Brahmans of this name are watandars and have 
~uthority to inquire into alleged infractions ohaste disci· 
pline ·a.nd custODJJt·ll.nd prescribe 'penance, levy fines and 
ordain exclusion from caste. The. Vishisthadvaita, · 
·~he Shudhadvaita . and Savaita • Hindus similarly are 
·governed by the respective Dharmaoharyas. of their 

. theso two authors tegt¥"ding their notions of ownership 

, o~ ·sects' and the Dharmadhikaris of these sects exercise 
jurisdiction over, different localities on the members of 
their own sect. The rights, jurisdiction and authority. 

-of all these Dharmacharyas are implicitly admitted by the 
respec.tive followerlf of each different sects and hence they 
have been duly recognized by the British Government in 
the sanads granted .to them and by the civil. courts ~ 
various decrees. · His Holiness Sbreernad Jaga(!guru Shn 
Sanka.racharya. Maharaj of Sa.nkeshwar arid Karweer .math 
is an occupant. of one of the important ~a~~.. of the 
Advaita Hindus and exercise' jurislliotion.over. a large 
territory comprised within the natural boundaries of the 
River Narmada on the north and river Tungabhadra on: 
ihe south. The codification of the Hindu Law is going 

. to have a very strongly adverse effect on the social and 
religious jurisdiction which ~is Holiness is exercising al~ng 
with others siprilarly placed Dha.n:pacharyas. And as seen 

, I-llA. 

over property. . 
The Cod\1 doss recognize two forms of Hindu marriage : 

(a) sacramental, and (b) civil. .It deals with the celebration 
of a sacramental marriage from claulia'4 to <ilausa 7 ; while 
with the civil marriage it deals from clause 8 to clause 22. 

It is evident that the framers· of the Code seek · to give 
legal. recognition to two distinct institutions with differing 
incidents under the proposed Hindi! Code. The pro-$ions 
included at clause 4 (b), (c) and (d), clause 5 and clause 8 
show that they are alive to the fact that a.ccording to the 
beliefs of the Hindu communities the sacrament of mar
riage can be duly accomplished only on the observance 
of certain conditions and on the performance of cert:ain 
ceremonies both of which are 'liell defined and quite faml-, 
lia.r to the members of respective commUnities. Legal 
recognition has been given to some of those beliefs. Thua 
a sacra.mentsl Hindu marriage does not take the form of a 

. eivil contract and the framers hs ve everywhere carefully 
avoided tlie use of the term ' contracted ' in connection 
with a sacralnentsl marriage. 

The legal incidents flowing from a civil Hindu marriage 
can be based 011 at present and amended aCQOrding to ih• 
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· d i the application of the doctrine of factum 
· . · . ooording to the everchanging proposeh' ~1 

true that the Shrutis are not unanimous in · 
policy of the State.<'h~ng 

8 

's ooliavod. But it would · 4 . s a.nuloma. marriages though they unanimously 
ideas of Iustice and m tyn&r:ents to roles of marri!logll con d emnu~ pratiloma marriages and the nuion of & 

be unjust to introduC: arne d ea.pacities of tiul parties to con em~ male with a Shudra female. But it mnst be 
J&w defining thba.: offi!d_ invisible result. The proper N'gene~ that the law laid down in the Shrutis is applica. 
marti~ on tho State is to gil'$ Iegal.recoguit!~n: .to the ~:~:au the four epoch$ (Yugas) beli~ved in by the Hindu.s, 
function of~~~ th various Hindu commUIUtiOS ~ox- . Kr'ta. Trota Dwapara. and Ka.li. In all the ages ..other 
religions belief ?f 'd 

0 

ts fiowing from tho institution 8oS ;::·• th
1 Kali Y~ga inter-caste marriage is .valid. ·In the ~ in. t.bili:W~ la.w or the ancient and a proved. K:J: Y:!!ll. according to the Hindu. belief, owing to -ioSII 

dewloped ~ oommunities. · f h ·~vigour and mental capacity suffered .by human 
usagas ~ ese erlualla.w 3 proper marriage gives ~ ln1

a male procreated progeny of one'? own easte does 
. Aooording !:s ~th~ husband in the male side and that ·not exist the same stren~h and capacity and so these 

nsato th~ ~ fi male side It also serves as an entry marriages came to be prohibited. . . . 
of the wife~ the ~ of h~nseholdet (Grih~a.). Now the l'ea.lity of these beliefs M fa:r M Hmdnl;9.r111Dg ofthema.lemtheotha\'Bta~ fwif6 should origina.t~ in ~ n rued hM got to be admitted. In treatises,on 
It is essenti&l that 

11 has in his future life to 
19 

co v:da (Hindu medical science) we find certain medicines 
the girl married, {,the ~ ria.nt purposes through her Ayur 'bed under certain peculiar· physical conllitions in &.I:OOmp~ th(JS(} 

0:d'er~he ho~Wl<-holdar; (b) conjug&l ~~:nworlts such as ·the Charak~ and the Suchru~ .. In 
help, VJZ., (a) thatio of a son. and (d) due perfon:n.ance later works such M the one by Vagbhata. these medicmes 
union,. (~) P~ : Wh~ the girl belongs to the have been omitted with an explanation that they were 
of religiollB m~m;J

0 O:t belong to a family having go~ fit t{) be administered only in other epochs and cannot be ~ caste an ~uld not be uillted in ma.rria.~ mth advantageously tlBed in the Kali Yuga. lind~~ the ~hanged 
or pmV: a~':rp:va.ras o'the hridag:room'sfa.mil:f and physical and ..mental conditions and cap~citi«;s of h~an. 
the ?>0 pind& o£ . the bridegroom and that a be" 8 In treatises on Yoga. ShMtra (science which 
slle !l' not a sa was not perfornled in her connecti~n de:::- 'with mental discipline) certain . practices and 

. ~ 
00

:S~ion then she is fit 't? be taken !I1 methodS by whi~ mind is to b? trn~~ ha~e b~ 
on a;tY pre The status.of w:ifu ean originate m such a grrl described a.s fit only for human be~gs livmg m Krite 
~ the proper ceremonies a.t6 dul;y perfOilllEid. and other epochs and have been forbidden ~or the .present . Th Coda setlks to a.Iter the terlualla.~ mth Nli!peCt to Kali Ynga · thn& all Hindu sciences (phys1cal as well. ae 
th r:u, of identity of caste and suitability of gotra and human) start" with this aximomatic belief that the phy~oal · · r!va.ra by the application of the doctrine of factuf. attributes and mental ch!J-ra~teristics of . human bemgs 

• ~ f Thece is no problem for the orlhodox !llemhers 0 change with the change of cyolic epochs of tune. • 1 
• ~conimnnitiestobesolvedinthlsconneetionasstated. · Commentators whose object wa.s to explatn .. the texts.of 

in the explanatory note by the Committee. ~e one the Shritis they were commenting upon had a chmce 
'th which Hindu ID.8ill'ia.ges are brought about ~ we • before thein. They might explain the text in a .way 88 bown. Sir G. D. Ba.nnerjea "says on ,pa86 31 of his b= ·would be applieable to human beings in all the agel! or t~~y 

on law of man:iage and stridlla.ll& one 00.1llill of mi .. ht so explain it a.s wo~ld give us the law· applicable lD 
IIC&lltinessofcasela.wis,Ibelieva,thesacra.m~~~ th; prP,qent. 11.ge; M<ldh~tt.it.hi and Vijnaneshawnra.. and 
of marria.ge in Rindu Law. Owing to ~his.the. us· others bavP.. lidopted the first cour~. While commenta.
a.t6 so careful to observe the rules conca~ marna.ge and tors like Apa.rak:a, Madha.vacharya and others have adopted 
to avoid error, unlJlss it bEt on ~e sa.far Blde_ • : : the other course. Digest writers were, however, f:reely and 
tnat disPutes concerning this topiC ~ldom &~IS6 for J.ndi- unhesitatingly laid down the law apJ?licable to Kali Yuga. 
ci&} determination." P. R. G&ll&pati ~yya.rh says ·(Hind~ 118 they were not commenting upon any: single Suriti text. 
Law, page 383) "Of C01ll'S6the_ B':indl!li ~tta.o :;edispry~ Thus we· find Hemadri, Deva.nna Bhatta., :j'taghunandana., 
a.Imost a SII.Ct'ed im~ca to marna.~ u Nila.kantha, Kashinath Upltdbya and almost·. !'Very ont 
connected wi* this ~pic are compa.ra.tively ra.re~~e else ref!lrring to the prohibitiol\8 applicable in Kali Ynga most scrnpulous ea.re IS bestowed by those conca !11 in respect of inter-caste marriage. . · 
matters of ma:rria.ge that it. ~y not a.fterwa.~ he ~d That, M fur as recorded evidence is available, inter-ca~~re 
that that? has been any ?lll;I&SlOn ,?r defect '!hich aVOids mapiages·were·notactua!Iy so)emni~ad in·co~on praotiC:e) 

. the ~ or renders It illega_l. ~ere hiS t~ proof is amplv clear: Even the observatiOns of foreign ttavellem. 
for tlia statement of the CoiDIIUttee twot t 

6 I"? ess or such ai Alberoni antf, Chinese travellers who vj,ited India 
negligllnt heh&vio~ of the ~t~ar or the guardia~e · dnringthemedievalperiodunmi.<!takablypointouttoliilldu
rendl.lred tlle condition of a C?ll!lldara.bla nmn~r 0

xist u · marriage takinoo place withi.n the respective castes only' 
girls truly pitia._bJe.1 ~ere IS no problem m e enoe . Sir Gurndass Banerjee who if! quoted' a.s autl1ority by thtl 
which calls for Imperative remedy. . . . . Committee in an other ·connection, is not· even prepared. to 
· The solution of this problem given by the C:O=ttea accord validity to marriages taldng pia oo between member~ 
ill based on an altogether ertoenotlB reasozung. ?Jle of different sub-castes of the same main caste on tbe gronn!;l 
,rohibitions regal'ding the suitability of a girl fol,' ~mage that in actual practice thl). various. Hindu communit!e~ 
though· contained in th~ same '!ersa stand on_ a diff~~nt hold the endogamous marriages within the comml!IJ.lt)' 
footing. Thece is no text of Hindu Law which Cn]OlllS alone to be approVed and valid, The late Mr. S. erimvaS& 
~.forsaldng of a,girl ~~o ~t younge~ or shorter~ stature Ayyangar expressed· an. opinion against the validity: of 
or,iia.& not a li>rothar liVIng, after she IS ~~y married, ~ inter-caste marriages. In a recent case, the Madms Htgh 
the' othat hand there are several explic1t texts 'Yhi.~h Com:-t ·after elaborately examining all the grounds . ci~ 
enjoin the repudia.~n of a Sagotra. or a ,Sapra.vara gu'l in..favour of anulomo; unions held such unions- to be for, 
wven after the mamaga. bidden in the Kali. Ynga. 8ee Subbfamanya v. Venkat(l 
~ tra.ru;iation.of }fatrya Sukta, text by Sir G. D. Snbbamma 1941 (Maa:) A.I.R. 513. The remarks of .tbe 

Ba.nel"jee' is incorrect. This ·is the rext .which means: late _editor of ~he lOth editi®. of, .Maynes Hindu Law 
·" Tbe progeny-of the prPr~ptor who ha.s initiated a J:l6!BOn ate apt and _worth .~ferring to. T~e inconveP;iences 
in sacred G&yatri." It is well-known that llot the tiiDe of resulting from the. validity of 8Jlch. marrta.ges are ob1vlous. 
Upana.ya.nam, it i~ the father or after his ?eath the grand. It re~~ws an ·a;c~alc set of ~les wholly unsuited to mod~l11 
father hroth~r or anv other near rela.twn who has to conditiOtlB for 1t mtroduces mto the general law the doctr!pe init~ the bny in 'tbe S!lfcred G&yatri Mantra.. The cif inferior wives and secondary sons, the creation of ne~v 
da.u~ter of such a relation is prohibited from· being taken in intermediate castes and the int~nsification of existing 
marriaae ; and not of the preceptor who bas instructed the differences by the addition of new. inequalities (page 180). 
person in the Veda.s. Simila.rly Sir G. D. Banerjee is wrong It might be .suggested that these obsetvations apply 
when be MJI! that tbe texts ·enjoin the. giving up of a girl only . when piecemeal reform is introduced by judicial 
~ll one'8 ~er's name after she iH married .... The deciflions but not when the" whole of Hinqn Law is going 
texu. onlv Ia.v do'!nl an expiation ill such a ease at;~d allow to be codified. In this connection it is necessary to 
.the ma~e ·tie to oonti11t1e. 'l'hu~ all ,the- arguments' imprei!S upon the minds of the legislatures that even 
rai'!l!\d by the Committee for validating inter-caste,. Sagotra after the codiftoatiop of the entire body of Hindu~ Law the 
a.nd Sapravara m~trriacres on the doctl'ine of . factum· social life ()f the sevtral :qipdu communities is going to hf' 
w.rltl are ertolli'J)Uf! and balled OJl flims~ grounds:' ' , · governed as in t~e pas~ ~y the ~I~s of castes and it is th.!' Tb~ explMmtory note of the· Corrtnllttee bas Mt a '\Vord Mste pancbayats and the Dht.mriadhikarns Mat~adhipatlll 
in IIUj)JlOI"t of the yalidation of In tao-caRte marrjage similarly arid the ~faha.nte who will i:ontinne td be m~inly responsible 

. ':' u _, ' . ~ ' • 
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for the re~lation and not•the judiclal tribunals. The 71 J Kirl k E 
Sl•Veral Hindu communities have·been recognized under the ' • OS ar, sq. 
doctrines of Dharmashastra n.s more or· less autonomous PART II. 
units and their independent authority of these panchayats. ·Clause 16-Righ.t of child i;;, womb.-A child in womb 
extended to such a large sphere of the social action of. can reopen a pattition-vide Minakshi v. Virappa (1889) 
the members of the respective groups 'that the· occasional · 8 Mad. 89 and Chengana N!tyud~ v. l\funiswarni Nayudu 
interference by the judicial tribunal against the general (11:>96) 29-Mad. 75 and Dayabhaga Chapter VII, ·para-· 
teno'1' of caste regulations is not going irr any. way to induce gr~ph 10. 'This. means from the date of conception the 
the Hindu·castes and communities to give up their ancient clilld stands on equal fpoting 'with the father. That is to 
belief. ' • say, the _father has no right to give the son in adbption. 

AJl the texts point .out that a giri belonging' to an un- H the Committee accepts my view, Part VI of the Draft 
suitable gotr11. and pravara should, even after the conclusion Hindu Code is redundant. ·· 

, Par~ I,- 2 (2): "Hindu in this Code means "-for the 
word mea.lll! '· the word ' includes ' should be substituted. 

. The words 'Gotra. and Pravara. should be defined. • 
~ " ...... ~ 

PART IV-Cl:t.u>TER I. 
(3) Requisitu of a $acramental marriage,-(/ ) Before 

the marriage is solenmilled, the health of the parties should 
be certified by a medical authority. . 

okhe marriage ceremony, be maintained on a repudiation 
of t.he relationship, it is ·obvious that neit4_er the st-atus of 
wife· attaches to such a girl nor can the purposes 6f a 
proper marriage be accomplished through her, As there 
·can be no conjugal. union with such a -woman the son 
~njoined under the Shastric texts cannot be procre9,ted on 
her ; similarly she cannot co-operate with the person in 
the performance of any religious ceremony. The statut:~ 
and capacity for these, whicll depend entirely upon Shns-
tric injunctions wo.uld not. arise. The holding of-such 72. Sri Krishnamurti Rao (Accounts omce, Ordnance 
marriages as valid by oivil courts would give rise to further Factory, Ambernath, Bombay Presidency), 
anti-social complexities in the life of Hindu communiti_es. I am chie!ly .very keen on the Jaw of divorce l;leing 

If a son were procreated on a woman who was married passed forthwith to enable poor girl victinis to save them· 
through ignorance of her gotra, she becomes an out..caste • selves from the clutches of their husbands who are enjoying 
and if she was married with full knowledge of her gotra, themselves with other fallen women and begetting children 

'theil he Is a chandala.. In both' the C!_1Ses a(J{lOrding to by their connexion with them and simultaneously make
. Sha<~tric injunctions he cannot inherit the property of his their 4Jgi~imate wives drudges and s~ves and ill-treating 
fatlter .and his mother not being wife of his father, them in addition. . . , . 

1 can~o~ inherit as t~~ w_!dow of t~at p~rson. -~her~ would , Due respects tO Sri Saokar~chary;a and others who always 
be stmilar CQmple:nttes .m conneJtlOn With the mar,rJage<~ o( stick to . the p<:>sition that no changes can be effected 
the progeny of such uruons., . because it' is all against the old la.wli of Manu, etc. 
• ~h~ main object of the Dharmas~a.~tra<~ is to prepa.rethe They are great people who have 'not actually seen oases 
mdivtdual for Moksha. The , unimpeached acceptance of misery and suffering. . . 
and following of one's Dharmas by an individual is the · . . : ' . . 
only unerring gnide to atta.in this end .. The draft Hindu There cannot ·be a.ny obJeC~JOn at all ~ the codifica!io~ 
Code has done its. best in trying to uproot the whole of the of the law beca.use recourse will be had to 1t only ~hen tt 18 

fabric of Dharmashastra and thus make It impossible extn;~ely necessary by th~ party a.ff~cted. It lB O!lly a 
for an Hindu hence forward 1io act in. accordance with provtston to come to the relief of the distressed._ 
Shastdc ideals and'injunctfons. . . ' It is. only in VerJ grave cases and it is ouly when the 

· · party (wbo is usually timid' and will not·seek publicity) 
10: Sanatan Vedie Dharma Sabha, Surat (Rao Babadnr that resort will be .had to seek divorce which may be a. 

,C. S, Pandya-President). · very great relief to both the husband and the wife-so as 
InWltaie arUl testamenhtry .tucces.tion.-The Sanatim to enable the husband to marry the woman he prefers to 

Vedic Dharma .Sabha is .glad to remark that the Bill now his legitimate wife and ":ihe wife to be· rid of all trouble 
prepared by ·.the Hindu Law Committee shows some· from him and be free. to act as she wished-to re-marry 
improvement, when it is coxppared with the amended Bill the man of her choice. · . · · . · ' . · 
which emerged from the deliberatiOJyl of the · Joint These refovms are hanging tire for the past ~any years. 
Select Committee. The Sabha, · howevel',' regrets to' One cannot expect any fuvourable opinion from :the old, 
abserve that the objections raised by it in 1942 reg:trding. ·. and orthodox,set and S"'amis, 'etc., who are not alive to the . 
the grant of rights of simultaneoUs ownership and absolute situation. (domestic) as it is to-dar, and won't l!elp in the · 
rights of property over all inheri¥ estates, to H!ndu amelioration of the great distress our poor girls. are in. 
women, have. been overruled by .Hmdu Law Commtttee It is ·mJly those who realize the actual present position 
also. . The Sanathan Dharma Sabha therefore repeats that who will help and support the .codification. . , · · 
Hindu women should iwt take absolute estaj;e., · . 

Marriage 'and divorce-:-Sacramental 1JWrriizge . ....,-The pro· 73. Mr. L. M. ·Deshpande, secretary, Bombay Provincial·· 
posal to abolish ploygamy altogether is &·good innova:tion; Owners' Association and Messrs. N. B. Budhkar, B.A.,· 
but the abolition should not be made absolute, that 1s, of LL.B., N. A. Deshpande, B.A., Pleader, secretaries, 
uriiversal application, but should be subject to the folloWing Satara District I.anll Owners• Assoclati()ll, Karad 
exceptionl!, viii., that a person may be allowed to marry a. District, ~atara. · . . 
second wife during the lifetime of an: existing wife, if We Jearn that the Bill to amend ·and codify the 'HilJciu 
the existing wife is barren, diseased, · vicious, ·or when Law relating to intestate· succession is being placed before 
t!ll has. freely conse11ted. Polygamy in such exceptional the Assembly during the ·present session, for passing into 
-e~ses is allowed by such .e. great authorlty as Manu and is Jaw. We sincerely· request not to pass the Bill for the 
Justified on· religious groundS. If this suggestion ie following reaaons :.;;;_ · · - , . - · · 
accepted, the. following should be added to sub-clau~e (l) I · · ted h h B .. 1 ted 

· (a) to ·clause 3, VlZ. • • "Pro:vided, however, tha~ in all . . . . t 18 sta . t at t e . ill, is circu a for publio 
. . opmum, but there 1s no· opportunity-to·exprCS$ the same-

,castes. _where custom insistS or does not· instst on strict Copies of the Bill·are not available ail we received a replv 
monogamy, it will not be incompetent to a person to marry from the Government Printing Press, Bombay, that the 
·a.apcond wife during the lifetime of an existing wife in the copies were out of stook. No publio,mee~g ll&ll be held 
following cases only;· viz., when the wife is b!)rien, as they are banned ·under the Defence of India Rules. 
di$eased, vicious, or. when she ll/1s freely consented." ·Cer- Permission to hold a. meeting. fdr expressing opinion 

:respondil)g alterations will also have, to :be. made to on the ·Bill was sought froni the District Magistra~. 
· -elause.2~ .. , ·. . . : · · • · .' Satara, but no reply has y'!)t been receivt>d: The public 

2. The alternative to· clauses 3, 4_ and 5 in Part IV is do ,not have anv information on the Bill also from the 
-preferred by tM Sabha. ·· . , · • , • - press, .. The platform and the -press are thus qlosed fur tbe 
: Oiml"'marriage.-Civil 'marriage' Rystem should be prPsent 'and·therefore t.he passage of t.he bi!J'sl).ould not be 
-omitted from this Code. · · • , · • l!lshed through, the legislature. ' · · . ,1• • .: • ·" 

Mi!WI'ity awl guardiawMp.-No remarks'.··., ' (2) Th~ food situation hSI! caused gr!'at _anxiet.v to a.·l , 
' Ac!option . ..:..Datta. Homa should be i~troduoed _a:s an people ali)ie ·and 'has 'eng_aged their attention wholly 

. .es~enjinl feature according to the present law. , Considetation of Bills of such far-reaching ~o~eqnences 
' I 
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• nAA(\(1 of mind lllld sufficit>nt time. .At presl'nt to agricultural lands .by Provincial Legislatures. In facl 
requboth1~~~ ll'llllting a.nd so the-Bill is ~opertune,. such kind of legislation, if necessary, should have becule~ 

(3) The Bill has e."tcludl'd the sucoesmon to agncultural entirely to the provinces. The Committee, howe~N 
lands ~t!'E' the CE-ntral Legislature has no power to p~ appear to. have .begun a.t the wrong end . by drafting 1 

laws ~ agricultural, ~~~s .. Even law ~g Code whtch would apply to a non·agrtoultural mino 
~iin is of concurrent J.Unsd.iction, but law regarding section of Hindus. , · 
• . ultural lllllds is a subject mentioned in the List of The Code makl'S provisio11 for simultaneous succcssi01 

~~cia! Legislature.. The present Bill if pa.,'<Sed. is to "ll.lld abolition of ooparcenii.!'Y on the ground that both thes 
roble into force from the begitming of 194.6. This meaus a.re oorrolarics of .the Deshmukh Aot. The Dllshmuki 
that the Gt>veruors of the Provinel'S, where no l_egislattm;S Act. was passed only in 1937 and is not beyond reJW,al 
are functioning are to pass the law on the sUbJect .• This The Committee have not seen whether the Act is acceptabl 
is a vt'tV imoortant subject and so the law regarding the to the general public. The Act is forced upon the gen~111 
I!UCCfSSI'on t.; agricultural llllld should be passed only with. Hindu Public without regard to their wishes to satisf; 
thf' vote of elected representatives of the people. Agri- imaginary needa of the public. It should not be take1 
~tmal land is the ouly property of the masses. Most as Manu-given law. The Committ!'!' have not themselve 
of them are illiternt~. They cannot make testaments. approved of rights of succession given to son's widQm 
Further-succession according to the present Bill will create who are placed amongst dependants. · 
more fnlgmentation and increase not orily .civil litigation The Deshmukh Act cannot therefore be con.sidered & 

but will add to criminal litigation also. It is therefore sufficient ground for the abolition of coparcenary an1 
of the utmost need to the agricultural landowners that introduction of ·simultaneous succession. Coparcena~ 
ftttther passa,.ae of the Bill shojl.id be inunediately stopped. is an age-long dearly cherished institutiOn of the Hindu 

(4) The Bill contemplti.tes changes which ssp the very and should not be abolishai. It is founded upon th, 
foundation of the joint Hindu family institution and lead principle of subordination by an individual at his om 
to its disruption and to dissipation'ofproperty. interest to the· interest of the family. Abolition of oo 

parcenary means sacrifice o( the family for the interest ~ 
74. Mr. L. M. Deshpande (Ex-M;.L.C.), Inamdar,. an individual. 

Karad District, Satan.. · The idea of simultaneous succession is shocking to th' 
1. The Code seeks to supersede the tens of llllcient ru.ral Hindus. it is, after the -Muslim and Christia1 

· authorities like Manu, Yajnavalkaya and others .• Hindu ideas. To a Hindu a son .is nearer and deare llhan hi 
Law, 118 at present understood, the law of customs and wife and daughter. If this were not so, he would ha11 
usages followed by the Hindus in different pro.vinces. given a share to his widow or daughter by a will. Simul 
These, customs and usages are b!Yled on the criptuJ'e!l of tlllleous succession will lead to fragmentation of land 

-jjhe ancient authors. 'f4e decisions of the different High which is altogether-undesirable from the econqmic point~ 
Courts and the Privy Council, in matters of topics in the view. It will create feudft amongst family members 
present draft Code are also based on the texts and oonunen· The restilt of simultlllleous succession is that the propert; 

. taries of the works of those authors: It is un~ to in the hands of femal~s will be almost changed to tba 
supersede these authors 6y a stroke of pen. in the hands of inalea, and further property of the fa.mil: 

2; The authors of the Code have shaped it so 118 to bring · . will b.e reduced to one-third in the third generation. 
the same in confonnity with the Muslim and Christian :Marriage according to Hindu conception is a ' Samskar, 
Laws. Glaring instllllel'S of this are to be found in the It is a union for life and beyond. The provisions o 
provisions regarding (a) simultlllleous sucoiission, (b) marriage in the Code proceed upon an entirely materia 
civil marriage, (c) divorce, (d) right ofinheritllllce to persons listie view. Even the sa.cra.me~tal form of marriage i 
who have .lleco111e non-Hindus, etc. All this is very placed on par with civil marriage which is purely a contract 
objectionable. · Provisions for dlssolution follow only from contractus 

3. Hindu customs and usages have their origin in reiiglon. relationship. Hence provisions as regards civil marriag' 
Even in the last thousand years no other Government has and disaolution of marriage are highly objectionable. 
ever tried 't<;l pass a law affecting the Hindu religion of A second marriage may be allowed under certain circmn 
which marriage is an important part. " • stances· particularly when the fust wife is barren. . Re 

4. The Hindu Law Committee wishes that the. Code marriages, Sagotra marriages and Pratiloma. marriage 
ahould be aeceptable to the general Hindu public. I dare should be strictly prohibited. -
my that the Code would not be acceptable to the general The changes contemplated by the Code are revolution&I'J 
Bindu public. The first draft of the Committee un.derweut and there should be no enactment ·by legislation uule~ 
achangebytheJointSelectCommittee. WhiletheHindu and until-elections of.the legislature are fought out Ol 

- Law Committee ha.s in its turn made changea in the report these specific items. -
of the Joint Select Committee, nobody knows to what 
extent the draft Code would be altered. In the face ·of 76; M.P •. Mulay, Esq~, MaUwada, Ahmednagar• · 
diversity of opinion among the Hindu Law-givers it is We humbly submit that the .draft Code ~oea contracy 
uselesa to expect that the Code will get the. support of to our ancient civilization and -scriptures. t will effa~ 
the general public. · 
. 5. The members of the Central Legislature are there by the authority of , Suruti and Smriti.'. The Code will d~ 
sufferance. They are cosmo~litans; su. ch a .. n a.ssembly away with out socia;l laws and will destroy the apcienl 
should not try to force the VIew of thett ma]ort'ty on the customary laws. We honestly feel that the draft Code 

ralbli 
~~~~ . 

gene pu c wbo have after all little knowledge of the 
draft Code. The published draft is in English. Perhaps 
even ? ~r cent of th~ population might not be English· =· . The dr!rl't IS not transla¥'<1 in any Indian 

. 75. Bombay Landowners' Association. . 
One of the objecte, 118 stated, is to evolve a unifonn 
~of Hindu Law, but .the need for ·such uniformity 

. ~ nevru; felt. India. is such a. vast continent that differences 
m habtta and thoughts are l;lound to exist and that is 
exactly the cause of the emergence of the different schools 
of law.· The ba.aicr te~te of these schools are the same. 
But they ~ave been mterpreted differently to. suit 'the 
JICeds of different parta of the country. The inclusion 
of the ~ics of the Code in the concurrent legislative 
list J!hows that t]!e framers of the Government of India 
Act ~ 1935 conte~plated separate legislation for different 
p~ces .. There II! no other jnstifying reason shown for 
making BUch. draetl? changes in the existing laws and 
cnl!totru! of thiS provmce. . . • 

The majority of IDndns in a IJ provinces are agricultu.riste 
.and the Committee wish that the Code should be extended 

\ 

77. Dr. C. D. Thakker, M.B.B.S,, Bardolf, Surat District. 
In oonnexion w.ith divorce, I request ;feu to p~t bef<r 

the Co!f!mit_tee a. peculiar case of my i:laugh ter for con• 
sldernt10n. · • · 

Soon after the marriage of my daughter, her husbaud'6 
paren~ made a. plot to extract money from me in the 

· followmg way:- .. 
The boy and my daugh~r wer~ d1$missed from the 

house ?Y the boy's parente, on the ground that the boy 
stea.lt~ily. ate some sweetmeats in the house. As· the boy 
wa.s dismiSsed, there was no use keeping the girl in the 
house, they'said. · ' 

: The boy left my daflghter on.the Surat station and 
hunaelf w~nt away to Bombay. My daughter came to me 
at Bardoli.· · 
. On inquiry from various sources, I learnt 'that for the 
mte;est ?f my daughter, I must stippo.rt the boy also, 
paymg hun Rs 5,000 to start a chemist's shop. 

Under these ~ircumetances, I request that. divorce must 
be enforced w1tho~t any consideration of the period· of 
desertion. · 



I also urge the following points :- ' 
(1) Divorce to be granted on malicious deserti9n. 

· (2) If a girl refuses to stay with h'er husband the 
lmsband to be granted divorce immediately. .. ' 

, (3) Tinle-limit for divorce to be three years instead of 
1even ye~;t"s. My object in suggesting the period of three 
years instead -of seven years, is that under existing cir
cumstances, and breakdown of the joint family system, 
the prol~nged period will lead to immoraqty, speoili.!J.y in 
ease of g~rls. . · 

, (4) To members of the castes in which divorce is a 
custom, the Court should gmnt the divorce, instead of 
leaving it to the whim of the headman of the caste (Patel), 
to M'oid injustice and malpractices. . · 

78. Puru~hotham Vlshnll Dev, Budhwar Gate, Poona, 
, "1. No .necessity exists at preijent for the draft Code. 

2. Deshmukh's Act of 1937 has done enough. · · 
3. Daughters should {lever have any share in father's 

property. . . • 
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ordel'!l of priests called Pattadhika.ris and Charamoorti.s 
and Viraktas. . The ins.titutions of theae orders are a 
special feature of the Lingayat community and thereforo • 
a separate Act is contemplated ro regulate the succession 
to the property of these illlititutions. 

80. The Standing Committee ·of the All India Virsbalwa 
Mahasabha,. Sholapur (S. M. Kalyanshettl-Hon. General 
Secretary). · 
'~he Lingaya.ts are, in the national life of tlie cOIUltty, 

an unpo~~t element profess~ a distinct religion, culture 
and tradit1ons as opposed to the Brahrrianical Hindn 
religion, cultre and traditions. · 

They have always been great sufferers in their legal 
status being degraded, owing to their not being effectively 
represented in the legislatures. · · 

This standing 'committee notes with satisfaction thl' 
work so far done by the Lingayat Law Codifida.tion Com
mittee and recommends that no stones should be left 
unturned to get th.e amendmeQts, made in· the draft Code. 
of the Rau Committee. · 

4. Customs of family and community should be observed. 
5, Marriage is a personal matter. We should not object 81. Mr, M. S. Sirdar, President, All-India-Virshaiwa 

winter-caste or even to Sagotra.marriages. Mahasabha, Sholapur. 
6. Monogamy can. never be admitted. It is not proper Government should have no dunculty ~ recognizing 

to have a law enforcing it. , . Lillgayats as a religious minority community constituting 
79, v. B. Halbhavi, Esq., B.A., LL.B., Chairman, Llngayat an .important. element in the national life of India: • 

Law Codlfteation Committee, Dharwar. Lingayats have never o~ed. that they belong to the 
I have to make only- on.e suggestion as follows as far as Brahmariical Hindu religion. In fact they have staunchly 

protected against Brallmanism since the time of Basav · • 
the status of. the 'Lingayats' (Veerashaivas) is concerned. in the 12th century A.D. if not earlier, and they_ hav& 

In the definition of 'Hindu ' in the draft Code the word always claimed equality; cif not superiority to Bralimi.ns 
Lingayats (Veerashaivas) should be included along with themselves in every respect .. Their religious ~ititals, 
Sikhs, Jains and Buddhists for the following reasons:- social observances and some of the fundamental conceptions 

·As regards the name of the community it is -generally of life here and hereafter, show that they belong to a distant 
known by the name' Lingayat'. The Lin~ayat religion religion. But their protest against Brahmaiili!m has 
ill an ancient one, being originally dealt with m Saivagamas resulted in their being held ' Sudras 'even in law courts and 
and later developed in Vachana-shastra, a collective name' the pity of it is that they never acquired strength enough 
given to the Vachanas (short· and terse expressions of in the legisln,tures so as to get their wrongs corrected. 
ideas) in. Kannada written by Shiva-s'haranas (Staunch ' 
·devotees of the religion) in the 12th century and onwards. 82. All-India Veera-Shaiwa Mahasabha; Sholapur. 
In the Shivagamas the name used for the community was We. wish to suggest the following amendments in tlie 
• Veerashaivas '. In the Vachana-shastra the word )lSed draft Hindu Code. 
is Lingi, Lingttngi, Lingavant, etc. rin ordin!try usage 2. We are glad to note that an attempt has been inade 
the word used by a great majority of. the community and in the Code to define the word·' Hindu'. But we regret 
in current literature and law books· is Lingayat. Hence, ' to· note that the definition does not seem to remove the 
the two words V~erashaiva and Lingayat may be taken as injustice done to the Lingaya.ts. A' Hindu' has been defined 
synonimous and the word Y eera.shaiva inserted in brackets· in the Code as a 'person professing the ~indu, Buddist, 
to remove any 'misconception. . " Sikh or Jain religion.' There is no definition of the Hindu 

There seems to be no doubt that Lingo.yats are Hindus religion, and possibly no one could ever give one. We 
though an argument was advanced in Jhe case of Tira-· doubt' whether Hinduism can be called a religion at all. 
kanagowdl). ''· Shivappa Patil, 45 B.L.R.,, 992, that they 'Ihere is riot one god, one form of worship, or one set of 

'were not so. 1his argument found no favour >'With Their principles ,recognised by the Hindus. But L.ingayatism 
Lol'dships who decided the case for reasons which need js essentially a religion, and like all true religions is based, 
not be repeated here. Though they are Hindus, they are not on caste or blood, but on faith. Shiva' is the ouly 
not Brahmanical Hindus, having· discarded tho Hindu god, a~cord.ing to the Lingayat scriptures. He is to ba 
Varnas and Ashran\as. They are a community of Hindu .worshipped in only one form, namely, in the form of the 
puritans having their own philosophy, dogmas, rituals, Linga 'WOrn on the body, and all· persons who become 
~to .. Their distinctive characteristic is the wearing of Lingayats by the ,Piksha. (initiation) lose their caste and · 
an emblem of Linga on" their body. This emblem is pass-beyond and above ,the castes, that is to say, they • 
inyested on a Lingayat by his Guru by a ceremony called become 'Atiwa'i'nashramins.' Here we may note the one 
Diksha !lmbodyi.ng the eight.fold principles called Asht~~o characteristic of caste that it is based entirely on both. 
va.rna,s.;...Guru, Linga; Jangam, Vibhuti, Rudraksha., Arid it.follows from this as .a corrolary, that a man can 

. Mantra, Padodaka, and Prasad culminating in the ultimate , never ascend into a caste above the one which he is born. 
goal called L.inga.Anga.-:-Sarnrasya: i.e., unification of the . As obse1-ved by Their Lordships of the Bombay High .Court 
individual soul (Anga) witb the universal soul (Linga), in that Unfortunate case of Gopal Narhar .Safray "· Hen
This unification is attai)led by Shat-Sthala or six stages- mant Ganj~sh Safray and another, I.L.R. 3 Bombay, 273 
Bhakta, Mahesha, Prasadi, Pravalingi, Sharana and at 4page 283. "It is an impossible task for a Hindu to 

. Aikya.-which the individual soul must, climb to achieve rise from' the class, whether it be Kshatriya, V a.isya;, 
realization. In all these stages Kriya '(action) and Jnana or Shudra, in which he was born, to any class -a,bove it. 
(knowledge) go together, Kriya getting the upperhand But Lingayatism is a reljgion and not a caste. It is based 

·in the first three stages and Joana in the last three. It on faith, ,and anybody, whether a Brahmin. or a Pariah, , 
must, however, be remembered that though a Lingaya.t has may become a Lingayat-and what is more important,· 
to perform Kriya even in the last stage, he is not affected on his becoming a L.ingayat, he dOC$, not rise .into a higher 
by the fruit of the Kriya and, further, the liberation from easte, but loses caste altogether. A Brahmin becoming 
the cycle of ·births and deaths and the ultimatf! identifi·. a Lingayat is no longer a Brahmin and Pariah no longer a 
~tion of the individual with the Sllpreme soul takes place Pariah-they are both of them citizens of the kingdom 
in this very life. · of Shiva and are equals in every way. The Llngayats 

' : For these reasons, i~ is hoped that the"-definition of do not• belong to any ~a-ste at all. They bqlong to a. 
" Hindu" in the CQde 'be amended as suggested above. religion." 

It ·has been already "mentioned that Lingayats discara .3 .. Now, the Code does not make mention of the Linga.ya.t 
the four Ashramas. Therefore, the provisions made in religion: This would mean that the Lingayat is a person 

. the. Code for succession to the property of a Naishti.ka ptofessing the Hindu religion and it follows from section· 
, ~ra.hmachari, a Vanaprastha, and a Sanyasi do not apply 5 (b) that he must be placed 'in one of the fllur Ml"na.! 

m the case of Lingayats. Instead-of the orders represented· . or castes. 'rhe Bombay High Court has without consider
by these three Asbra.mas, Ling~yats have got separate" · ing the quest.ion_properly; J>laced the Lingayats a'."onrt 
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t!u.' Sl)udrns Md in some o:.W>S th~ :Mn.~IS High L'uu.r~ only, Mid thoy wol'l!hip Sh!va oul~· in the form ofthe Li 1,~a 
has, lk' improperlv, held thent to be \ ru.shya.s •• In the worn on their body. No firo IS sacred 'to them, and it 
.B<uub.-w a~.<e quoted &bove,,it is said ~&t the Lin~yats would be impossible to them to perform either the·Pani< 
al:ll trifug to get themselves placed m & t~11a higher grah&na o.l' the Saptapadi as definc'd itl the Code. It Ll 
than that of the Shudras. We beg to subllllt that the true that clause 5 providt>s thnt ·marriage accordin_g to 
'rie'll' of the H.igh Collrt is enti;relY wron~ and ~ue to ~oss cllStom shall be deemed to be a valid sacramental marring~ 
'llllOfllll('i) of hil!tory and pnces of LingayatiSm. Smce But to say that the Lingttyat marriages are valid und1; :he expan.<ion of our religion by Shroo Basa"Wihwara, clause 5 would be to say that they are mere custonrary 
who Wl!oS an lltl'<dar of NMdin,. m~re th~ 800 years. a~o, marrid'gt>S having no shnotion in the Shastras or seriptu~. 
a ~at literature both in ~t a,nd m the Dra.vidian But the Lingnyat marriage is not bttsed on mere cu~tom. 
Jan!!tl..q~ has sprung up and we wish to bring it to your It is insepnrnble•from their religions tenets and ha8 b~n 

· notire that all the teachers of our religion have collSis· evolved in consonaiire with those revealed tenets. Our 
_ tentlY taken the Stand that we are above and beyond the coinmunit.y would feel profound dissatisfaction and 
~of C&:1te5. • • .' • resentment if they &re told that their marriages &re ll\Cl'('J\ 

4. "\\'bat harm, it may be asked, IS caused if the Ling&· customary n1arriages. There is Panigrahana no douht 
. iats are treated aa belonging to nne of tl!e four castes- in the Liugayat marriage b~:t it is not before the sac!'M 
e$pecial.ly now,~ the _law applicable to a~ castes is.being fire; it is before tbe Guru, tbe Linga and the Jangam~ 
broll!!:ht into UDifurllllty t Our answer 1s that to treat An!l there is no !;laptapadi at all. We suggest therefore that 
them~ so would not be true to history and would, in a way, sub-section (b) of section 4, speak:iug of &ptapadi, and thE 
if such a· thing con.ld be done by legislation, be to negative -words 'before the oacred fire' in sub-section (a) should I* 
ihe principles of the religion. . To class the Lingayata dropped out. 
even 8lllongst the Brahmins won.ld not be doing justice · 8. In te~-books of Hindu Law like that of Sir D. F. 
to' the Lingayats and to Lingayatism: 4 Brahmin Mulls., sometimes an effort is made to equate the Li!tgayat 
is a Brahmin bOOause he is born of Brahmin parent. But Diksha to Upanayana.. But it is not so. It is essentialiJ 

-Lingayat is 1\ · Lingayat because he is initiated· by the different from the Upanayana.. 
• diksha into the mysteries of-religion and his physioal · . . , . . . . . 

birth has nothing to do with his being a. Lingayat. 83. Mr. V. R. Karavir.hettl, Pr&sldent, The :Linl:ayat Vlra· 
5. Let us soo how the Code will work injustice to the· · shaiva Samaja Sud.harana Sunllha, HubH. 

Lingayats and threaten the very existence of the Lingaya.t We have considered the Dra.ft Hindu Code thorough!~ 
commtmity. A Brahmin becomes a convert today· to' 
Lingayatism a.nd Pa.ri.ah also. In the·c~e there is no and find that it is objectionable both from thE 
pro'lision recognising Lingayatism a.s a religion and its ·religiouS and economic points of view; However, ou1 
caste-affecting el!icacv.' So the Brahmin would continue Sangha is primarily a religious one, and we· therofon 
to JJC a Brahmin' .WOrshipping Shiva at:cording to the propose to consider the dra.ft Hindu Code in this .pial)( 
Lingayat form of worship, and the ..Pariah would continue on!Y. in so far as it affects the ten~ of the Linga~·at 
.tobeaP3riahworshippingShivaaccordingtotheLingayyat . religto!I and the st~ctu.re of the •Lmgayat comm~ty 
form of WOI\lhip. The Pariah has a son and the Brahmin reservmg the e<l?nonnc aspects o~ the Code to b? ?oiiB.Idero? 
has a daughter and a marriage is arranged between them by u.s along mth the other Hindu commurut1es of thu 
acoording to section 3 (b) of Part ;rv 'Mal:riage and divorce, pla.ce. 
which provi~es 'that both the bride and· the bridegroom 2. We are glad tha.t. an attempt has been made in th( 
must belong to the same caste; such a marriage would be Code to define the word • Hindu '. But 'Ire regret ..to not( 
against law a.nd coUld be prevented by an injunction that the definition does not seem to remove the injustiN 
by a oonrt. It is true tha.t section 6 (a) Part IV sass don.e to the Lin~yats. A 'Hindu ' has ·boon defined 
that no sacramental. marriage shall 'be treated invalid in the Code as a ' person professing the Hindu, Buddil!t 
after it has been completed ~ reason that the parties . Sikh or Jain religion."· There is no definition· of thE 
t6 the marriage did not belong to the sa.me caste. But Hindu religion, and possibly no or1e could ever give one. 
'before .completion, such a marriage could be preven~d We doubt whether ll:induism can be called a religion at all 
by an injunction. It is true tha.t section 3 (b) says :- The~e is not one God, one .form ·of worship, or one set ol 
"H either party is a member of any caste, the other party principles recognized by the . Hindus, But ·Lingaya.tism 
must belong to the same caste." And it may be said is essentially a religion1 and like. all true religions is baaed, 
th.a.t as a Linga.ya.t does not belong tQ any ~~ snch a not on caste.or blood, but on faith: Shiva is. the only God, · 
mania.ge would be ·quite valid. Bnt the Code does not .a.c_cording to the Lingayat scriptures. He is . to be 
seem to recognize the casteless nature of Lingayatilml worshipped in ou.ly one form, namely, in· the form pf tbe 
as it se6rns to do .in the case of Buddism, Jainism and Linga worn on the body, and a.ll persona who becom&- j 
Sikhism. We suggest theref\)re that in the. definition Linga.yats by the. Diksha (initiation) lose their· caste arld 
oLth~ word Hindu, Lingayatism should be e:q~ressly. pass beyond and above· the castes, that is to say, they 
mentioru;d as a distinct religion, thUS.:.., . . , become Atiwarru~Shar8lllins. Here we may note that the 
. " Hindu " , in this Code, means a person professing on!) characteristic of caate that it,is bi!Sed entirely on birth· 
the Hindu, Bn~~t, Sil&, Jain or Linga.yat religion, eto," And it follows from this liS .a corollacy, that a mall can 

Sue~ a. defiuitron would be recognizing,the fact that never a.s~.end ipto a caste above the one in which he was 
the Lingaya.ts do not belong ~ any of the four. CIISteR or born.. As observed lzy Their Lordships of the Bombll,J High 
VaNuu and would not come m the way of a marriage Court in that unf~unate eliSe of Gopal Narthar Safrlly· 
like the one a~ove. . . . ,v, Hanmant Ga.nesh Safray and another, I.L.R: 3 

6: Tb&t the· fears expressed by us above a~e not 11nfound ·Bombay, 273 at page 2.83 :· "It is a.n impossible task for a. 
ed,IS shownbytherecentcMe Qf Inder Smgh 1J. Sadhu. Hindu to_ rise fi·om the class, whether it be Xhastriy$, 
Singh, !.L.R. 1944, Cal. Voll!'me I, page 233, where Their .. Vaishya, or Shudra, in ·which he WIIS born to any o]ass 
Lordsh1ps o! the Culcu~ta ~h_.Court, though recognizing. above it." .But Lingayatism 'is a religion and not caste
that~~ the Sikh religion as fioolly taught by the It is biiSed on faith and anybody whether a Brahmin or 
~t Govind Smgh, ·there. are ~o CIIStes amongst' t~e a Pa.riah, ~a.y becol!l.e, a Lingayat and what is more irupor· 
SlkliS, have y~t held that a SiJ?l can belon~ to ~he Brah~m · tan~, on his becommg a Lingaya.t,· he does not rise inW 
caste an~ vaJic;Uy marry a 'Hindu Bra.hmm grrl according . a I:Ligher caste, but loses caste altogether: ·A Brahmin: 
to. the ~ ti.tes. We apprehend ther:efore that & conflict becoming a Lina.ga.yat i,s no longer a Bra.hmin and a Pariah 
will a~_between the Code.anq.the L!llgayat community no longer a Pa.riah: they arc both the citillens of the
~ H; IS e~.ressly recogruzed m the Code that Lin.gaya. Kin'gdom of Shiv& and are equals in eve WilY· 
tlJIJll 18 a religion and that the followers of that· religion The Lingayats do not belong to an caste at J! TheY 
do not belong to any of the four Varna8.- . belong to a reliJ!ion. . y · . . . ·. 

7. yYe now,':"me to clau&;s 4 and 5 of Part IV- 3. Now'the:Code does not make a mention of 'the 
~mage and ~vorce. A ~eading of thenr would f!llggest Linga,yat religion. This would mean pha.t a Lin a at. js 
,hat the. ef!Bential cere~orues for a. ?a.cramental marriage a. person professing the Hindu religion and it folio~! from 
"'~ Pamgrahana, tha.t _m, the )loldmg of -ha.nda by the section 5 (b); Part I, that ·he must be laced in one of the 
hrid~ and. the brid~ before the 8fU!red fire and--tb!l fonr Varnas or CIIStes. The B b P. Hi h C rt h s 

.Saptapa(b.,thatJS,thetakmgof seven steps bythe b 'd 'th t . 'd . h ,om ay g ou a 
I!J:OOm and the ]')Pide jointly before the sacred fire H e. ~ ;:u conn! ermg t e question properly,· placed the-. 
&.~ein we find a provii!ion which would effect the L~ e: :M:tyatH.a.honget th!l Shudr~ and in some cases the 
adv~ly. The Lingayata aa noted above worah' ~hf b V~sh tg . c

1
ourt haH, aw lmptopofly, ·held the~ t,o 

, ' . . , 1P vo. e a1 ya.s. · n the Bombay ca.s& quoted above, 1t Is: 
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said that the · Lingu.yata .are trying to get .them~elves . Saptu.pu.di, that is the taking of. seven steps by the bride· 
'ple.lied in a Varna higher than tha.t of the Shudra.s. · We gtool!l u.nd the bride jointly before the Sacred Fire. ·Here 
beg to submit that the view of the High Court is entirely agu.in; we find a. provision which would affect the loinga.yata 

. wrong· due to gross ignoru.nce ol the history u.nd principles adversely. ' The Lingu.yats,· a.a noted· above worship 
i of Lingayatism. Since the founding of our religion b:!j · Shiva ouly, and they worship Shivu. only in th\ form of the 
Shree Ba.sa.veshawara, who was a.n .Avatar of Na.ndin, · Linga worn on their body. No fire is sacred to them, and 
more than 800 years ago, a. great literature both in Sanskrit it would be impossible for. them to perform either the 
·and in the Drava.dia.n la.ngna.ges has sprung up, and we ~a.nigra.ha.na. or the Sa.pte.pa.di a.s defined in the Code. It ia 
wish to bring it to you that all the teachers of our religion true that section 5 provides that a. marriage according 
bu.ve consistently taken the stu.nd that we u.re above and to custom shall be deemed to be a. va.lid· sacramental 
beyond the place of ca.stes. marriage. ·But. to say that the Lingayat marriages are 

4. What harm, it may be asked, is caused if the Lingajata valid under section 5 would be to say that they are more 
are treated a.s belonging to one of the four castes especially 1customary marria,ges having no sanction in the ShMtra.s 
now', a.s the law applicable to all ca~tes ia being brought or scripture. But the Lingaya.t marriage is not based 
into uniformity ¥ Our answer is that to 'tirea.t them so on mere custom. It is inseparable from their religious 
would not be true to history and woUld, in .a. way-if such , tenets and has been evolved in consonance with those 
a. thing could be done by legislation-be to negative the revealed tenets. Our community would feel profound dis
principles of the religion. To class the Lingayats even satisfaction and resentment if they are told that their 
amongst the Brahmins would not be doing justice to the marriages are merely customary marriages. There ia 
Linga.yats a.nd to Lingayatism. A Brahmin ia a. Brahmin Pa.trigra.hana no doubt in the Lingayat ma.rriage but it ia 
because he is born of Brahmin parents, But a. Linga.yat not before the Sacred Fire ; it is before thll Guru, the 
ia a Lingayat because he is initia.ted by ~he Diksha htto Linga and the Ja.ngama. And there is no Sa.ptapadi 
the mysteries of the religion and his physical birth has at all. We suggest therefore that sub-cla.use (b) of ola.use 

.nothing to do with his being a Lingaya.t. · . 4, speaking of the Saptapa.di and the WOJds "before the 
5. Let us see how the Code will work injustice. to the Sacred Fire" in sub-clause (a) should be-dropped out. · 

Linga.yats and threaten the very existence of the Lingayat ·' 8. In ten-books of Hindu Law like that of Sir D. F. Mullu., 
community. A Brahmin becomes a: convert today to a sometimes' an effort is made to equate the- Lingayat 
Lingayatism a.nd a., .Pariah also. In the Code there is Diksha to Upa.nayana.· · 

~no provision recognizing · Lingayatism as a religion and ' . ' . 
its caste effacing efficacy, So the Bra.hm.ip. would 84. Mr •. M. A. Sakhare, M.A: .• T.D. (C~ntab), ~rofr. ot 
continue to be a. Brahmin worshipping .Shiva according ~anskrit and Education, Lingraj College •. B~Jgaum, 
to the Lingayat form of worship, and the Pariah would I beg to submit for your perusal and kind considera.!. 
continue to be a.· Pariah ·worshipping Shiva according tion the following on behalf of.the all-India. Veera.shaiva. 
to the Lingayat form of worship. The. Pariah has a son Mli.ba.sa.bha, the Lirlgayat Samaj Sudharaila Sangh, 
and the Brahmin has' a du.ughter and a. marriage is arranged Hubli, a.nd of myself, regarding the status of tjle Lin· • 
between them. ·According to the clause, 3 (b) of Part IV-· ga.yat community, which ,is also called Veerashaiva. 
Marriage a.nd divorce-which provides that both the bride community. Lingayatism. founded by Shree Ba.savesh
and the _!)ridegroom must belong to the same caste, such war in: the 12th· century A.D. ia ·an independent religion 
marriage would be against law could be prevented by a.n and Linga.yats professing it are a. separate religious body 
injunction by a. court. It is true that clause 6 (a) of Part a.s will. be evident from the following, which comple
IV.ayd that no .sacramental marriage shall, after it has , menta the statements submitted by the two bodies. . · 
been wmpleted, be deemed to be over or to have been invalid ·At the outset I may state that all that is contained 
merely by reason that the parties to the ma~iage did not iii the discussion is precis, as it ·were, of the relevan~ 
belopg to the same caste.. But before completion, such chapters of my· book, 1' The History and Philosophy of 
a. marriage could be prevented by a.n injunction. It is Linga.yat Religion." I may .point out that Chap~r Vll 
true that,clause .3 (b) !lays:" If either party is a member contains dissertation· on agama.s, the amalgamation of 
of a.ny caste, the other party must belong ·to the same agamic. and· vedic tlioughts on religion, and· Hinduism 
.caste.'·~ And it may be said that as a Lingayat does a.a the ultimate result. In Chapter IX, it is established 
not belong to any caste, auch a marriage would be quite that the Linga worn on the body ia not an image. 
valid. But the Code does not seem to.recogn:lze·the caste- Chapter ·XII' contains the philosophy a.nd practice of 
less nature of.Lingayatism, as.'it seems to do in the case the Lingayat religion; Chapter XIV contains full dis
of Buddhism, Jainism and Sikhism. We suggest there. cussion u.bout the status of the Lingayat community a.nd 
''fore that in the definition of the word Hindu, Lingayatism the last chapter (Chapter XV) is devoted to the scrip-

' should be expressly mentioned as a distinct religion thus ~ tures' of• Lingaya.tism; I beg to present to you a. copy of 
_ " Hindu " in the Code n•eaus a. person professing the . the book for your perusal that you may form a. right 
Hindu, Buddhist, Sikh, Jain- or Lingayat religion, etc. idea about the religion and the co~unity. · 
and that an addition of a new sub-clause, between the ' The question of ·Lingayats' status has cropped up ··in 
present sub-clauses (b) a.nd (c). of cla.use 3 of Part IV- recent times since the· constitution of . courts under 
Marriage and divorce, should be made as follows :- . British. Government of ·India and administration of 

. , "If either pa.rty· is a- person professing a casteless civil laws. As there were no .codified Hindu Laws 8.nd 
.religion,. t~e other also must be a person professing the no clear conception of Hinduism a.nd the people profess
sam~ relig~on. '·" . . ' , · ing it, confusion unavoidably resulted in the applica.-

With these emel!-dations, thfl. Code would be recognizing tion of civil laws, by courts to the peoplll(l of different 
the fact that the Lingaya.ts do not belong to any of the four coinmuuities thu.t were promiaouousfy lumped together 
cu.stes ~r· va~s; and would not. be. coming in the way of under the one· g~era.l designa.tion of ."Hindu." .. Lin
a marr!B.ge .like the one above; . · · · ~ · · gayats, like Ja.ins, came to qe included amongst Hindus 

6. That ~he fears expressed by us above: are not so far a.s civil laws were concerned .. But,while apply. 
unfound~d IS shown by the reoent case of Inder Singh "· ing ei'vil~ la.ws ·to· the people, · promiscuously ca.lled 
Su.dhu S~gh, I.L~.·l944, Calcutta., Volume I, page ·233 Hindus, the cou.rts,applied Shudra L~ws to Lingayats, 
Whe!e '!~elf Lordships of t,he' Calcutta High Court, though w:ho since then have come ~ .be collSldered to be Shu
recogwzmg·tha.t according to th.e Sikh religion as finu.lly dras •. However it may be said in fairness to the courts 
taught by ·the great Govind Singh, there are no tl8.9tes and to (at least most of) Judges applying civil laws to 
::ong&,th:e S~s have yet held that a Sikh can belong Lingayats .that it was none of their intention or fault to, 
· . ~~ Brahmm cMte and ~a.lidly. marry a. Hindu insult them or lower down their status by classing them 
Brahmm girla.ocording to the Hind~ rights. We 'apprehend with ·shudras by applying Shudra Laws to them, a.s there 
~erefore that a. c~nllict will arise between the Code and the was llC? 'proper· explanation or informatio.n placed before . 
!Jng
0 

ayat co';Mlurut;y u~ss it is expressly recognized in the th~m about the status of Lingayats as a high class sep&- · 
ode that ,L.mgayatlSm IS a religion and that the followers rate religious fold having nothing to do with Hindus a.s ~ 

of that religion do notb~ong to any of the fow; vama.S., . a religious body and Hind'uism a.s ·a- religion, even 
) · 7 .. We now ~ome to clauses 4 and· 5 of. Part IV- though the Lingayats may be called Hindus ·merely 

:-mage ancl d!vorce, A ~ading of them· would suggest 1 because they. are like Jains,-: deoendants ·of Hindus. 
. .at the -es~nt1a.l ceremomes for a. sacramental marriage . Still the stigma of being ·stamped u.s Shudra.s stands, 
b~ the Pu.mgrahana, t~at·~, the holdmg of hands by th0 though the res~t of a side-issue is required to· be 

r1degroom and the bride befo~ the Sacred FJ're, a.nd the removed. · · · · · · : · 
T 11A I 
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· - th J dg docttfues concerning th~ relation of .the universe and 
· · Hind" LaWlll to Lingayata e u es h P Wb \\1ille applymg ~ - d book on man to God, as the Almig ty o~er, o oreatea, sustain; 
~ guided themselves by smritis a.n ·s • • a.nd destroys or reabsorbs t~e umverse. They alao explaiu 

1 ;;" a.s~~ ... -ua like Ma.nu smriti, Yainavalkya. tjllll"lt.i, and lay down the procedure and methods of worshippi"' I 
\'" ":haramavukha and simila.r ones, that were con· God for the huma.n beings so that they may be free fr~ I 
eid~ autl«iritatift, though antiquated :regtuding the the trammels of t.be worldy life and attain eternal ha.ppines. r 

'ril life of Hindus. All these prescribe a ~e of con• by the grace of God, which forms a special feature of~ 
~c~ to all people divided into fourfold castes 0~~~ Thus a religi'on has two parts (1) the philosophy and 12 
...__ t1lfV basis of Varnashramadha.rma., I\CCO•uu'l5 I · th k f "-~ ' ' "':."':.1. th·e .,.. .•• ca..<:tes of Varnas are {1) . the Brahmtu~s, the practice, the former exp 1\UlS e wo~ .o """""wtth th, 
...-urou '""" Sh dras Th first universe and the latter the way of a.ttammg the grace ol 
("} 1\.shatri:va.s. (3) Vaishya.s a.nd {4) u · ·

8 
God for Jibera.t.ion tu~d final beatitude. The practice of a 

~ are ·:bwijas or twice-born; while the. la.st Ill not. religion is based on the philosophy_ of the religion. Such 
The Dwijas enjoy various privileges of V~&· is the idea of -1•nion for all pra.ct1eal purposes, howevt1 
dh.arn:la, especia.lly the . sixteen Sa.mska.ra.s or ·.~.ous \""0 Lin I h . 
Jl&Cl'8.11leDUl· The Sbudras are 'denied these ~vilep. perfunctory it may be. The · ga.yat re igion as both 
Women also are denied these privileges, bemg con· parts in it distinct to itself and ~a.n. therefore, claim to btl a 

llidered Sbudras (a.nd being considered only a. means of disi~~~~J!d~ as the reJimon of Va.rnash~maahal'lll! 
--non). Sbudras are mere menials to serye the .,. al f, 
;,;;-higher ~ a.nd women, the males• lAter 6Ccording to which every individu pro easing it, excludint 
on, the caste system became so· rigid .~at int~r- one of the•Shudra elMS, attains lft'il.1 in the !lwt stage 
m.a.rriage!, even morganatic, oa.me ~ be prohibited. The of life, when in his old age the individual retires from th1 
result ...-as, as it is seen to-day, IIUlumerable sub-eslltes worldly life by renouncing it and leads a. spiritual life, pun 
growing out of inter-ma.rriag~ that. to?~ pla.ce on account and simple. It is during this stage that an ~dividll!l, 
af erratic beha.viour of va.rmus mdivtdua.ls. AU these Hindu is free from all dha.rro.a.sha.stra, or the rnles of worldly 
bee&:ne lower castes, divided into watertight compartments, social life as .opposed to spiritual life. 
high a.nd low. . Ling&yats a.re generally considered to be a ~ct _and 

To determine -the status of the Linga.ya.~ co?W~1ty. their religion a. subdivision of Sha.ivism. This Ill. 1 
• it is necessa.ry 1;o consider (l) whether Hindmsm . JS a. very wrong notion, which is the resnlt of superfiCJ~ 

religion a.od what that religion is ; (2) whether Lings.- thinking,. merely because Linglloya.tism is a developmenl 
ya.tislll is a religion tu~d whether it is different fro~ a.nd of .Sha.ivism or has grown out of Sha.ivisim and becall!! 
independent of Hindnism as a. religion, (3) the rela.~1on of the Lingayats worship Shivs. in the form of Lings.. Lm-' 
Lingayat!! to Hindus and their position amongst Hindus. · gayatism is no subdivision of Sba.ivism of the ShalV&S d. 

The Hindus are. the most motley poople ~mposed the present da.y, as all Shaivas like V~na.vas _h~r, 
of a very large number C!f' castes or coiiiDlumties that adopted Va.rnashra.ma.dharma., if the critenon of ~on 
are mutually exclusive a.nd are mostly the result of the_ viz., philosophy and practice of a. religion is applied .. I 

• very rigid caste system as briefi.( noted ah?ve._- T!tey eba.ll first show how it fundamentally differs from Bm 
worship different 900-s a.nd Godd~ like Sh!va, duism as a. religiQII in philosophy and practice an~ thet ;

1 

Vishnu, Ga.na.pa.thi, Gtl.uri · and La.kshmi . and van~us show bow it differs from Sha.ivism professed by Sha~va~. 1 

other male or female . deities. , Their fa1th, practice It is the general belief that Hinduism has grown out 
and dOgmas greatly differ. :The worship-p_ers of Sbiva ·of the Veda.s a'.fter the Aryans eame and settled in IndJa! 
are called Shaivas, .of Vishnu are C!'-lled Va.ishna~ •. ~d This is not quite right. Hindnism is the- result o~ th• · 
or· Sh_akti, which IS the m~ gen~ral female diVUilty, amalgamation .of t~e Aryan culture ·and the D~VI~ 
are called Sha.ltta.s. The Sha.tvas, V aishna.vas and SQaktas, culture tba.t existed m a. developed form before the iJlllllli: 
'the three ·main divisions of . Hindus, have further sub· ration of the Aryans into India. The Dravidian culturt 
'divisions or sects distinguislnible from one another. ··But· is contained in the a.gamas which are a voluminous litera
the Shaivas, and their sub,sects,_ the _Yaishna.vas a.nd ture in Sanskrit though they have failed to ~~ottra.ct attention 
their aub~sects and the Shaktas and their sub·se~ts h~~;ve of scholars as they deaerved and as noted by Profe&!IJrl 
their respective co!DlDon fM.tures and eleme~ts m pomt Max-Milller. The agamas set forth the Dravidian VIew 
of :religion. Still they are all mutually exclusive, not only of life and religion. During the long and continn~ 
the ~ Jll&in di~ions, but even t~e sub-divisions and ~gle of Aryans and Dravidians, the a.gamas rose Ill 

!llb·sec:'B· Hence tt is no~ only- difficnlt· but almost the. time of the Ara.nya.kas a.nd continued to grow for cen· 
unpossible to_ lind out the highest COIIIDlOn factor or some t~nes together. The teaching of the aga.ma.s is altogether 
coiiiDlon basic element or ele!Dents of all the sects and- different from 

1 
that of the V eda.S. The V edists were 

sub-sects that Illllke t~ese HindUs. So~e schola.ra. ·hold a. fire.cnlt; while the Agamists wet:e a deistic-cult. The 
on account of the very ~C?lt ~of~=~ J!P the highest Vedists were the worshippers of Nature. a.nd for7es of 
OO!DlDOU factor. t~t J;lindUISJ?llB Mt a. religion, but only Nature ; and the worship was for the vropitiatlon or 
a culture ?r·~·~~Ion. Hindus, they hold,-a.re .0~Y. constraint of the.forces of Nature; ·but the Agam!sts 
a body~-or,pQhtlOa.l_and have no one oommon rel~gton were the worshippers of the deity; personal or jjnpersonal 
called. Hindwsm· · - • that controlled the forces of NatUre. The V edists perfo!'llled 

In their opinion Hinduism a.s a cnlture or·civilimtion sa.crificestopleasethepowersofNatureintempora.ry~h~~ 
includes in' it all sqrts and strata. of culture and schools on the banks of a river ; while the Aga.mists worsh•Jlll 
of philosophy inclusive-of Buddhism a.ud Jainism .. These deities in the form of images in temples that ~h~Y 
~~ehola.rs give to Hindnism, a. meaning ~der than what built. . The two streaDlS of thought Vedic and Agatllld 
is expressed hy religion. But I differ from these Bchola.rs continued to run side by aide fox a. iong time acting an, '1 

and am positively of opinion that Hinduism is a. religion re-~ting, on each o~her. They' modified each ot~~~~. 
and not merely a culture. I feel Sure that it is as much a. philosophy and pra.cttce ; and the result is the h~ 
religion' as Muha.IIIDla.d&uism is or as Christianity, Bud· faith of Hindus throughout. the length and breadth 
dhism, Ja.inism or Jewism is .. That Hlnduism is a. .religion ·India.. The rituals and practice of the religion a!! 
it inoontro\<ertibly proved by the four funda.menta.t basic the embodiment of the methods and forms of jmage 
principles af life of Hindus that active life consists cf four ~orship, as ta.ugli_t by the a.ga.Jllss. The Aga.mists ado~~ 
fibjeetives, namely (1) ~or duty~ i.e., code of oonduct m turn the V edtc Varnashrama.dharma. which comblll 
in l)()(:il.-ty, (2) d or acquisition of W('B.ltb, (3) l1illf or wi~h. the agamic image worship, is the present-day Hindu 
fulfilment m' I!B.tisfaction of anioia.l human desires, i.e., religion. · . . 
prOYillion of comforts of life, and la.stly (4) liT$ or - · Now it ls to be shown how Lingayatism is different 
..U.inmoot of final beautitude. Thus the last and the from 1Hinduism. The pointS of difference "are f"?~de.
w..t important objective of life is, mPil', which the mental (a.nd not superficial) so as to make the two religioJII 
JfindWJ have to attain by following Hinduism. That a.IJ;ogether different. They are- ' · 

...-Hinduitm is a religima ean futher be proved by the defini- ,.~ (1) Hinduism is, Varnashramio; while. Ling?-ya:~ 
titm u£ r~ligion which will be as follows:- ._. no~. ·The. V a.rnashramadha.rma is altogether dtse3 

A religion may be defined as a system of belief in the by Lmg~yat1sm ~o ~ to break violently away from V&t 
.., 1,.,...bum~n fJOWer, which~ governs the courllli of the nasbram1c Hindmsm. , _ . . 
univen;, and the human life in it, and is entitled to some • . (2) By repudiating the Va.rnashra~adhal'Dllh Lmt18

1 f._ or 'tl'tm~hip frODI the human beings for thefr attain. yatiBm has done away with the sixteen ·~s 0 

"'ll ~· har,pineaa. The system of belief' oonnotea I!B.Cra.ments · of HinduiSm.. The .only iii~· of· til' 
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religion of Linga.yats is ~. . • or the ceremony of It &IBo rationally explains :atf.Nr, which it says, ls the 
initiation, when a.n .. indiv~dual de!o~e.: is introduced . result· of 'the huma.n being thinking that lll'A and ~ • 
intO the secrets .of spmtuallife and discipline. · . a.re . two different things, thQugh at bottom they are one 

~ ,· ,(3i' Lingayatism ~ !lOt e. olose pre;s~rve 0~ a few. ~t a.nd the same. . 
is open to all that WlBh to lead a relig1ous life· til a.tta.m (iv) Final liberation is ca.lled ~ ~ -in 
libera.tion. Thlls ~inga.yatism has. abolished; ~he .sensll -Lingayatism. This ~is not ~· It is = ~ 
of-high or low. ~t IS therefore a umversal religion, 1.e., a. , .. ~-, s•'n 
religion that is open to a.ll. ~ · or atonement with the Lord by the spiritual discipline 
' · (4) Lingayatism has extended the benefit of spiritual a.s devis_ed by and contained in the technique of ~'II. 
life . to women, who according to Hinduism are denied !v) The ~~ stand$ 'the scrutiny :of and 
thiit benefit, being denied the sixteen ~~8• conforms to Modem, Physics, which holds that_ matter 

·women, therefore, of the Lingayat community w~r and energy are not different entities but are one and the 
· led t th t same, or are two different phases of one and the ssme: Lingo. on _their bodies and are entit ." o e sacramen _entity. . . . • . , 

of~· . · . · Now it . is to·. be seen how. Lingayatism is not 
. (5) The Linga, that !B wom·.o~ the. body by t~e Shaivism of the Shaivas. And therefore it ca.n never be 

Lingayats is no image and 1ts worship IS no 1mage worship, a subdivision of Shaivism, ~s will be evident from the .. 
as is very wrongly understood. It is not the miniature following, which .by the bye ·will be additiona.l •proof of 
of ~ but Lings., the physical· or phenomenal Lingayatism being different·from Hinduism. . 
the Lord in the gross form. 'l'.herefore, ~or~ (l) Th~ .deity ~ of the Lingayats is only 

• of'the deity is not only not necessa.ry put a sacrilege. another name of IJinga.. Linga is the primary Divinity 

1

'. While in the case of Hinduism when the im. age is worshipped which as ~e Highest deity is ca.lled ~ or Lings. the 
, ~ and ~ of the deity are ·necessary. _An idol Highest. · So· the Linga.ya.ts start with Ling~~.- and end 

I
. is merely l1fum or ~· · ·with Linga, which is the pJ"ima;- ca. usa. ()t the Cause 

•(6) The devotee's worship of ·the Lord i;a call~, Ca.usans of all that is seen in the form of the Universe 
m{N;~. The ,devotee worships the Lord m !lpmt His ~ is called ~ Witq alternative names of" 

)\that he is the Lord and the Lord is he. This, is called; <Itt~~.~ or ~T as opposed to ~tt!T,' which 
. ~.tt in_ the agamas, i.e., the Lord and- _the devotee is 'ill\WI' of ~<If~. ;tinga (l:'lr.l~)·ia 'ffi~ 
are a.ssociate or invaria.ble compe;nions, the Lord being i.e:, the ultimate abode of.all that was, is or will h.e. ·It 
the friend and protector of the devotee. . is· described as "that in which this .Universe (with aU its·· 

(7) Lingayatism is a proselytising· religion; while objects animate or inanimate) has,iis source ,(~) 'and 
Hinduism is not. · to which it goes back (at the time of -~)•1 . · 

· (8) The. practice of the religion is called ~ (2) This 101Fl'f'ii!1l· in its ~ (play or aport), 
the highest form of yoga, including the four or five subsi· technically ·called~ ~. becomes two (1) 
dia.ry forms of..Joga.., namely, ~. ~. ~. ' 
~and.~· These subdivisions of ~lff are suited 'Linga (2) ~a. The_ <fliT~ is (Lings.) and the ~ 
to the four temperaments of )mma.n beings, the. emotional, is the Anga. Linga first becomes threefold (1) ~. 
tbe active, the mystic and the rational. . _ . Linga the Ideal or Intellectual; (2) snan{\m, Lings. the vital . 

(9) The method or technique of fi!n~ also ca.Ued or Mental ; . (3) ~f;;m, 'Lings. the Physical or Phenome. 
f.a~i is terme~ ~- which is the most distinctive nal. Further th~se three ~ingas are .modified il!-to (I) 
filature of the religion (Lingayatism) and fonns the ~and~; (2) 'I~W.il and~; (3) ~and 
dilierentia of the.religion, the like of which is not to be ~. Anga also ·firs~ becomes threefold and then 
fpund in any other religion. . . . . sixfold as (1) ~or Anga thei devotee (Jn the state of 

(lO) The ~ is the most scientific. techmquc, atonement) with its two further modifica.tions of 'mill 
being based' on"' physiology and psychology of human a.ild i{<lt~ (2) ;ffni~ A!!ga. in the. stage of enjoyment in 
b~ings.' It is based .on the six -places or spots in the company with Lings., with the two further modifica.tioll8 
human boliy that are the abodes of and a.re occupied ;.....,J::.- and ..........~:>, (3) ~ Anga in the stage .of 
by. the s; .. _ Lingas. They •re called the ~ ...... ,,..,_s and .,,.,,.,.,, ""''"' 

,.._ a "''"'" abandonment of the world, with the two modifica.tions 
a.ie none else than the six specific regions of the ~ of +~t'lo~ and ~. Along 'l}'ith Linga, His 'i!1'RJ; also . 
taken along with their sym;rthetic·oounterparts ()r analo· becomes first three and ·then six on account -of her 
gues, in the~ 'filfu. T e -sixfold· places enable the ~ @!;~ with the Lord, i.e.,. the invariable and 
devotee to attain liberation by extrica~ing fuJ!-otio!l fro~ ins. eno.rable a.ssociatlon._ She is then ca..lled ~ or crea.t_ ive 
the clutches of the structure, the bodily meohamsm, m .-
.sixfold stages grad~:~ally. · . , .• · or evolutionary activity. (1) ~ with .the two sub. 
· (i) Now about the esoileric philosophy of Linga.ya·, phases ~~ and 'llli<4dld<ii«ili ; (2) ~ with the . 
tism (1) It is monism and is called lltRtlf.tl'ilii!lta. Accord·· sub-pbases ~ a!ld ~ ; (3) ~.with the two 
1ng to this the Lord (the Supreme . Consciousness) is sub-phas_es.lijr.t and fifftt. Bhakti (~)is the'modification_ · 
!lharacterised and distinguished -by, 6 (~). 
His 6 "is a:Iso called ~ or ~~ It is the inscrutable of 6 .and goes with Anga., the counterpart of Lings.. 

, Power or Energy of the Lord who thereby works wonders It. is also three first and six a.ft6rwards a.s (1) ~ d 
of .cre.ating; susta~ and reabsorbin':~~i~niverse. · with the two, fold- phases wn~ and ~ ; !2) ~ o 

(ii) 'lltRiif.tF.lii!lh is superior to of~. with~ and ~ (3) and -lastly fiN'f •. with ~ 
It rejects the ,'IT!lTil'lt or the theory of··illusion as ·and -f.!l!f. The 341<<fNt&'fi ~of Lingayatism is: all its 
propounded. by ~. According to ~ (the own and is its most distinct and lplique feature. • . 
. Supreme Reality) is 8. mere sundered abstraction sitting Anga· is the individual huma.n being fired. with the 
ayart· from the phenomenal UniYerse. And the conception desire 6f attaining m~:' His form in the Yogic medita. 
o ~It the changeless unconditioned Reali~y , (~) tive posture in tlie form- of Lings.. Thus the human 
is tantamount to some uiert Principle like the ~ of the body is the individual ·jiva with Ishtalinga working, 
~-School.. - . ·behind. The' C-erebrum (fimtJrilll) or the central nervous 

· (iii) According to ~ ii'Nf. or the mischief·· system is ~ht with ~ that residllS in the ~ 
mongering ~ is the 'i!1'RJ; of ill'fR.. -. But its origin. and its two sub-divisions are ~ 'lit!$ between the eye-broWll 

,abode are not explained. These. are the ·two ·great and ~ in the throat, the lar;Yngia.f .nerve.oentre. :. 
defects in the theory Of ;w.n.. a.s noted by pr. Ghate, who The autonomous nervous system is ~ with ~. · 
remarks ·"But whence .comes. the primaeval m'i the the vital Linga with its two,sub•divisio~ SAT~'Illl in the 
ca.use of ignorance, sin and misery! No satisfactory heart and~,'<ll!fl'in the navaL .. Lastly the two·. 
answer i~ ~ven to this question;" 'IINtf.tF.lh!ita is free ·remaining .ft"arka.s ~- and ~( &rQ of ~. 
from these two defects and satisfa.otorily explains, the ~ ot b be 
evolution and involution of the "Universe a.s .a reality. All this:,~i!t.very skl)tchy and ·ea.~ · ut so .and 
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sh th t the ~ including all different from that of other schools of Hindus, the Sba.i\'iil 
_ia ~~ed to ~w • ~ Shakti and Bhe.kti, is the Vaishna.vas and the Shakta.s. · - ' 

modifi(llltiOilll of Linga, ' • . "''"' di . I' 
based on physiology. And the re"'l!;ous s01p me Even if it is tu.ken for granted thn.t Hinduism is 
~bed fur. the devotee is the psytiliic and psycho· • C1lit.ure or civilization, though a. combination of th:' 
logico.l eu!ture. • Al.'yan a.1id the Dru.vi<li~~ cultures ~nd is n?t a religion, 

The Sbai\'all have nothing of the kind. They a.re .all but . a. gro~p of. roligl?US (~htuva, Vtushnava. anij 
Vamashramio Hindus. Lingaya.tism has thus nothing' Shakta}, still · Lingayat1sm Ill altogether n distin11 
in eommon with the Shaiva.s. It follows thnt Lingaya.ts religion, distinct from ~ll other_s (the Shai~as, Va.ishna 
and Lingayatism are not a sub-soot but an independent vas and Shakta.s) a.s 1t has 1ts own philosophy and 

·religious body with their philosophy, cosmogony and dis· practice as a religion, nll its own a.nd quito . distin,1 
cipliue, which last may be ca.lled the practice of religion. and different from those of all others. All others buit,1 

Lin,<>a tism is pe~ea.ted with the spirit of a.hiUlS& Va.r~ashram~c imag_o.wor:sJUpp~g in m~ttors, social and 
like J~, though it is not the basic principles of the roh_g1ous! Liugay~tlllm lS q~nto a ditfo!oht group ."' 

, religion but one of them. They are out and out vegeta.- f~ld, bomg no.n· J arnashram10 ~nd no';l·nnage worsh11,. 
rians and teetotallers in the 9llllS8 that. they ne~ touch pmg .. Thu~ Lingay~ts form qmto a different group (,, 
alcoholic drink being religiously fur bidden to do so. · fold like Jams and Sikhs • 

. . Lingayats are therefore desc;ibed in the · rolipous Lingaya.ts again are out and out vegetariallll. and 
trea.tise <iiiidliUil .. +tl Brahmans or Super-BmJuna.ns, that teetotallers like Jains and ·have their own high othic.~l 
is, those that have risen superior to Varnashra.ma.dharma. code of conduct, which also is distinct from Lingayati>rn 
They are also ca.lled the best explanation of which isa.s and Liugayats. The ethical code of conduct is calli\J 
follows ;-..... . ' i Kayak and means plain living and. high thinking. It 

• " The Virasaiva.s also say· thnt according to the is socialistic m:- spirit and principles as it lays d~"'' 
Sthavaralinga. form of worship, -which they call prakrit, mutual helpfulness of individuo.lo of the Society· a. 
man can attain mukti only after three births, which individuals are for Society and. SoQiety is for indt 

• m.ukti I take to signify ka.rma.-mukti, by means of charya.; viduals. Is it not, therefore, unjuijt to class them witt 
kriya and ,yoga, the Iaat straightway landing him in Shudra.s :who have no religious ~s no religion' 

. ina.nain. or Siva-saylijya. Bnt the jnngamalinga form of philosophy or · practio';, of their own, and who eat Jl~ 
worship, which is a prakrit, is said to secure mukthi and take alcoholic drinks t To discuss the status of 
for man within the present birth-alone, and no further Lingayats in terms of Varna.shra.madharma is only ·w 
need. of wandering along th~wearisome race-course· of grope ·in the dark for a solution. Hence the inforroa. 
metempsychosili. . tion given above will, it is ·hoped, give you the .right 

The true lll~, therefore, of the Virasaiva tradition . perspective to approooh the solution of the theory 
is thnt the Adisaiva.s, who were the descendants of the questi~n. 
Rishis like Kasyapa and others, slid away from the true 
aim of the temple worsliip or objective worship, which is ' It may be noted hefl' that the .ArYans, the present 
Atma.-puranam, Atma.da.rsha.na.m and Siva-darshanam, !ryiJ. Samn.jists, are Varnasliramic, but they deny th• 
whilst the flesh., enf,ered1 on the never-ending path of Varna8hramadhanua based on birth and not UJlO!I 
pravritti, liy worsbippin_.g Prakriti and Her modifications Guna-karma as in the oa.re of prmmn,t-day Rindt!! . 

. . and evolutions and thereby became pmkritic or worldly." They also repudiate the ililago-worahip as being ~oJ•· 
Sir Badhakrishna.n, therefort', says in his foreword to,. my Vedic. (This bye the bye) provC!:l the ima.ge·WIItnhip 1• 
book "Lingaya.t reform of Brahmanic&! Shaivism.'' be Dravidian. They are, therefore, classed a.s a s~p•· 

. . . " . . r~ato group or body. If this be tho Cfl:SO Lingayats h•w 
~~oven nght~y obssrv~ (m . ..Encyclopaedut of bettAr reason and ground for bemg considered a 

_Reli~on and EtJ;Ucs) that the Linga.ya.ts have ?eon ~eparat.o group or body, ~ they hAve not only r<·ru· 
~ maptly descrt?OO a.s a peaceable moe of Jilmdu. distod. tho image-worship but done r.way wttit 
..:~~· though 1t may be 911estionable how for their Varnashrn.madharma. · 
reJection of many of the ch1ef dogmas of Brahmiuio • 
Hind~ .lea.!'e the right to be styled Hindus at all. It may be· stated hllre in all dUlc~rity t·ht~t the stMU! 

... One of the many reformists m~vements aimed of Lingayats as a separate rt,Jigious body as di501ll~Ji~)d 
aW~:inst the supremacy of B~ni. whose selfish exploi- and establ~hed above is pur,!lly from the academic 
tation of the lower cla.sses.led to the rise of new sects· point of view. It is all intonded to clear off the fquol 
~tialy anti-Brahmanic in origin.'' The traditional misunderstanding that surrounds tlw com1nunity and 
Linga.yat te&clter, Ba.sava, proclaimed- , . the religion and to wash off: -the painful stain au~ 

" (1) All men are hom equal • . -. . . . . . !f,tigma that has resulted from the fog of miHunderstand,· 
(2) Cmnbined with the assertion of the essential ing that has fastened on to the J,in{layats. · ' 

equality ~ all meu constituted the vital depaJ:ture from The ·Lingayats are Hindu. in :the ~ons; that th&y 
th~ ~. of ~rthodox Hinduism, the removal of all are descendants of the Hindus and that they are nb 
chief Hindu n~ and of the ceremoniB.I impurity.'' poople coming from outside India· like Parsis. They 

The :Upshot .~f all th~ discourse as. sketch~ above is are Hindllll a~ a moo but not as a religion. They are a 
that Hinduism is a religion of- . - different religious entity, a diHtinct religious fold. lp 
- (1) Va.~shrs.madharma and (2) Image-worship, which thiH particula.r A:espect they are like Jains, who a.rc ~ 
fo~ the highest common factors of all Hindus. (3) different religious fold .but are -Hindus in the sense t.hu' 
It 18 ~ result of the combination of ·the two cultures they are de~cendants of the Hindu people, from amongst 
fllia.Vidmn llnd Aryan). · (4) The Varnashra.madharma. whqm. they violently broke away by discarding t·hr 
18 the ~velopment of Vedic Aryans, who were a first-cult: Hindu' reHgion and· forming a different religiou df 
(5) The una.ge-worship with'all its d~tails is the development thoir'own. · · ·• : 
of the religion of Dravidians that were a deistic cult · • · . · \ 
(6) .The amalgamation of the two Clllts resulted in .th~ Such l;le~ng tho case it is altogether' unfair and unjns. 
·fusmnofthetwomaiu divis:iousoftheancientlndia'spopu. to call Lingayats· Shudras and to; class them witb 
~.the Arya~and the Dravidiaus. (7) The Aryan sixteen Shudras. To do sq iH the height of inju~tice. ·all~ 

_ ~ 'iT( or rel~ona sacra-ments became the privilege of ijtigma. · . , 

the ~ higher .. ~lasses <9 The Brahmans, , (ii) the The Law comt~ have always tt'i!Jd to .. dehermine tht' 
Ka~nyae; and (m) the Va11:1hya.s, along with the image· status of LingayatM, by applying the principles 1111d 
wors .P· (8) The Shudras and women had oi:J!y tho image. tent of Hinduin~ a.s given in the Smritis and Dha.rlll~· 
worship left to ~ho_m but were denied the privilege of ~hastras and. aiTived p.t a Wl'ong conclusion ·as 'theY 
"w.ms or the. ~ixteen ea.m:aments.· (9) That different wore bound to do. Of the Judges Mr. Justice Likur of 
schools ?f rolig~on grew With ,different na.mes a.s Sh&i. th•!. 'Bombay High Court has done highest ·injustice, 
vas, Valllhna.vas and Sha.ktas with a largo number of bem~use 'in a. judgment he has. very recently dolivered, 
~b-aecta. (10) The philosophy and theology of these ho has tried to t~st.ablish iu a round!~bout :tortuous ·wa.Y 
d.ifl'enmt Hcboo!Ji aoo grew and became .. distinct from ·that Lingl>yrtts are Shudraa. But -:Ju"tico Sil' Davu.t-i&, 
ons a~. (11! That .the Lingaya.tism is quite a dis- ·after ca.reful and dispassionate study of the qut~stion 
tinct religion, 88

._
1t has Its own philosophy and practice rightly understands where the shoe pinches the Ling~~ynts. 

• Tbe Vedanta by llr. Gh&tG, 
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Hu; h!WI>. thm•oforo, ILdviaud Linga.ya.ts to ~oek tho aid. of· 
the legislature. I, therefore, pray you, Sira, to givo to 
Liugu.yatll tlto statu~ that they deserve b.r .applying to 

I 
them tho law(that are applied to a high:classa·oommunity. 
_and give· tho~ a place ijid.e by aide with Jains and Sikhs. 

· 85. All-India Veerashalva ·Law Ref~rm Committee, 
· Devangere. 

1. After the word Jaina in sub-clause (2) of clause 2 
of Part I, the word " or Veera.shaiva. (Lingaya.t)" should be 
inserted. 

Nou,-The tenets of Veora.shaiva ••ullgion are peculiar o.nd 
different from the professed Hindu religion which comprises four 
primary Varuas. Astavi>rnBA (eight protections) and. ShatBA· 
thalas (six attainnients) are the chief Qtnong those that dilltinguish 
VeerashaivQtn from Hindu religion. Veeraahaivism·is governed 
by its own principles and dogmas. The chief emblem of this 'reli· 
'gion is Ishtalinga wom on the person of V eera.shaiva at o.ll times. 
All the ceremonies are centred round this. This impartible Ishta· 
linga gcet1 with the Individuals and is buried with the dead. The 
path of their religion is according to Veeraehaivae. The happy . 
combinal>ion of acti'!n (fimr) and knowledg& (&mn). The 
The case of· Veerasheivos is thet tbey ever remain purified on 
Meount of Ishtalinga being wom on the body, They have their 
(<t\'\l) initiation. Remarriage, etc., ceremonies different frOm 
those that are performed by the peOple belonging to tbe four 
Varllll88. 

2. Part II, General Provisions cfa.use ,17. ];Jelow slib· 
~ clause 17, clause. 

· 17·A sha.ll be added with the following provisions:-

"17.A.-.AUenation of Slridhan properly by wife.-' 
A daughter inheriting her share' in the propertY. of her 
parents shall not alienate without the con.Sent of her 
husband after her marriage. ' · · 

Nou.-M.any of the Inclion women .aru not yet 'civilized. 
Especially .rural women folk h~Lve not seen the light of civilization. 
'Under the ciroumatances, it is not & happy thing at all to give 
full freedom to the women to deal with their properties os they 
,like. Some 1'0$traint should be imposed upon the.right of alienation 
Hindu Law contains some provisions regarding aondayik Strldhan 
which requires husband's consent for alienation. It is <Iesirable 
that such should be maintained in the proposed Hindu Code, 

3. Prooiso to Olat18e 19,.,...." Even after .the death of hel' 
)lusband, the heirs of the deceased, if any, may q~estion 
her chastity even· though her unchastity is condoned by 
her husband during his lifetinle." · . '· 

. This clause should. be ins~rted after • sectio~ 19 a.nd 
·before the proviso begins. • . 

Nou.-To safeguard th~ family property, it is desirable to put a 
fttop to the immoral.life of the wjdow. Being influenced by the. 
ill-advice· of t})e paramour, there will be every likelihood of the 

. widow squandering the property and leaving stigma on the name 
of· the family ... The• widow· should not·be left unfettered to the 
l!lOl'cy of .bad advjj!ers. 

.oto.' To pr001ots the line or the husband is over the predomin&n~ 
fMtor that commands the sympathy of all. To avoid this oataa
trophe, seven years' limit should be fixed to BOO wh.l>ther the wife 
would bo oarrying in tho meanwhile. The1~ the District Civil Sur
geon must certify that the wife is suffering· from such diseose "" 
would not allow her to, oarry. After such certific.Bte is obtained, 
the husband shall have another ,chance of getting bimself married 
to another bride. ' 

· 6. In sub-cla.illle (2) of clause .29 in pa.rt IV, chapter m 
o.fter the word ' to ' a.nd before the words • High Court" ' the 
words ' District . Court ' should be inserted. 

Not•.-To be within the reach of <>rdinary people and to make 
it less expensive. it is desirable tluit the party aggrieved should 
at first approawh tho District Court and then the deeree of order 
of theosaid Court must he subject to confirmation by the High Court 
the decision of which is final . _ ' 

7 .'After cla.use ·30 before sub-clause (a) begins, inaert 
the following sub-clauses :- , • · 

(a) If the husband is . inlpotent,' ' ' 

· (b) If he is in the habit of comtnittirig unnatural 
offences ·.. · · · · • -

(c) 'If he ha~ been addicted to the use of intoxicantS 
for three yea.rs. or more a.nd thereby is unable to 1Uilfil the. 
ma.ri,ta.l obligations, 

(d) If'he is an idiot, 

(ll.) If he has disa.ppeared for' three years or upwa.rds, 

(/) If he has become 8. recluse, 

(a) If the wife commits adultery, (b) marries a. 
second time in the lifetime of her husba.nd, (c) . wa.a 
pregnant a.t· the tinte of n:ui.rria.ge by a. person other than 
her husband and that fact wa.S not known at the tinte 
of ma.rria.ge. 
, Noiii.-The suggestioiUI regarding the grounds for divorce by the 
husband or the wife oro made here. They are copied from the Bill 
introduced in the Bombay Legislative Assembly in the year 1939. 
We find that the above suggestions are quite material and they 
deserve full oonsideration of the CommittBA. The provisiollB 
regarding divorce by either party appearing in the' draft ...... 
not exhaustive. They do not comprise the necessary ·evils which 
either party is practically suffering from. There is no salvation at 
all for the party who. is really aggrieved and whose life would be 
null if no proper belief is contempla~d. Hence these ~~~~ggeations. 

8. Part VI, claus~ lH.-After cla.use 21, 21-A shouid 
be inserted-

" 21-A, Alienations by widow pri.Qr to adoption wid.- _ 
If a husba.nd dies leaving behind him his only widow 
surviving, she shall take half ?(the whole of the husband's 
property. She shall not aJiena.te any property_ beyond 
her share unless for the sa.l\isfaction of her h11sband's debt 
and the debts contra.cted ffJr lamily .lle'lOs~ity. i'h; 

· ali~na.tic.n:; rea.de TA~&I'ding.,tbe property beyond her share 
are not binding up~n. t~e son to be adopted subseqnl'ntly. 

4. Below . Olame 19.,;_(..'Jause 19-A · shall be ·, a.dded 8&. Sri C, M. Mabadevil&b,. Agent, Oriental Life -omce, 
with the f<tllowing provision :..,- · · Doddapet~ Davangere, and certain others. 

"Olame 19-A..,-Unckaste daughter dislfll.alifi'ei..- We, the undersigned, beg to acquaint you with the 
• A ·daughter who has been unchaste sha.ll be d¥iquali1i.ed rea.lities of the situation perta.ining to the Bill called 
from inheriting her parent's property. ." Lingaya.t (Veerasaiva.) Mutts' Succession Bill" drafted 

·. Note.:-As there is provision for disqu~litlcatlon of tlie wife and ,introduced by .Mr. V. B. Ha.la.bhavi, B.A., LL.B.,.. 
on the ground of her inchastity, it is also neceesary that an un"ohas~ retired -Sub-Judge, Dharwar, for incorporation of the 
'<laughter should be d_eb~d from inheriting the property of sa.me in the Hindu Law. It is contrary to usage 
her parente. Vnchest•ty 18 a common factor applicable to each custom and sastraic ip.junctions of our community. Th; 
and every woman who is ensily influenced by tile persons who Bill"i. high! · · d · · -'·1 h be · 
are in illicit connection with them .. The property inherikld by s Y permClous an · SWClw. to t e st interests 

· the women under such influence will be misused and be. lost to the of our people for various :reasons, ' 
family on unfair gro~ds. · - · 'I he~ are t~o principal divfsions ~ongst Y eer&sai~a.s, 

5. Insert after .sub-claus~. (a) in cla.nse of sacramenta.i namely, Bha.kta.s and Maheswara.s~ 'Ihero are ever so. 
, marriage in part IV- many sects among Bhakta.s, such as, Bana.jigas, Pancha. •. 

. . · . .charas, Java.lis, Oil-Millers, Potters, Weavers, Barbera 
· . ((.1·1). If ! wife ha.s ·contracted any uterine disease Washel'lJlen, an!,l. even Shoe-lll&kers, eto. Amongst M.a.hes: 
(barrenness, e~c,), the husband may ma.l!y a. second tinte. · waras there are five gotras, namely! ~eera, ~a~di, Bhurungi, 
.. ~ole.-Inaert•~n of this clausll is material. The lofty principia Vrus~a~ha ~,Wd Sk.a~da. There IS mter·dining. an<l inter
~h':"d ~he mal'l'!age is that the line of the husband should continue. ma.ma.ge amongst M&heswaras. They .are <>ne ·and united, 
. apr!imar•

1
ly fmtl>hrr•ab~dof the ·twu spo"'!es to.kea place on the appe.reht Ever since the inception of our community Maheswaraa 

prova o e r1 e and her fwnily. . The ordinary folk are not h been made th h ads f y· akta.' hs ' d n 
cognizant <:if ~he inner ~e'reets, if any, in the physique ofthe bride. , ave ~ e o 11' mat ·an rattada. 
U, aftor marnage, the w1fe proves to be barren or to have contracted matbs., . Even the present heads of these, classes of Math~ 
••uch · .cli~a.se as does no~ allow her to carry, despondency will arc Maheswaras. ·There are clear and specific sa.straie 
· &rovp.U m tbe 'Whole f~ily of the husband. • · She would become injunctions. that Ma.heswa.ras alone must oo made the heads 

urdensome Wld an ObJect of 001:\demnation by the members in the ' f v· aktalll&thS d Pa.ttadaJna.th 1'his uJ • 
fe.mily .. I£ the ~usband is not allowed at all to got himself.married ' 0 . 11' • an: · 8• r e IS' .not 

, eooond tlllle durmg the lifetim~ of his wife the husband and his kith Without pra.ot1oa.l WJSdom1 . Mahes~aras are universally 
:: kin will have. to wait h.•• untimely d.;..th, In this way, some· ·respected by Bhakta.s comprised of various sects Datta ted 

. '· es, this ·unhappiness will .lead 'to snioide, nnU'!ier, .. poisoning,. above. • .Lingayat 'referreil to in the Bill is a wide and 
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...wpn-.he.nsin- tam. -It includes both Bhakta..~ and 

ll&hesnr&S. • " 

su. JlOL't' a 'Ill!..~~. a barber ()1' a. shoe:makt>r become_s 
a~ of any IW\th in course of time according to the proVI·· 
mns of the BiD, there is every likelihood of that Guru or 
that m11th being treated with contempt both by Bhaktas 
a.nd ~ Because you are weD aware that caste 
Reling and ideas of superiority and inferiority ha. vo 
got into the -.wy marrow .of our bon!'.s. Feeling. of CIISte is 
Jl(lt a thing that can be easily effaced from the lllllldrl of the 
Hindus as a whole. That is the reason why our ancestors 
haYe made it· a rule that ca.ndidates must .be ret'.ruited for 
the po:.~ uf Gurus from the class of Ma.heswarns only. 
Ji.'\"erybody knows that even Mahatma Gs.ndhi has n?~ OOt;n · 
able to t3ckle effectively the problem of untouchabtlity m 
spite of his tremendous inJI.uence over the m&SS!'s. You 
will see how strongs.nd deep-seated is the feeling of CIISte 
among the Hindus. Ra.s llfahatma.ji sought the protection 
of Ia w for the rem()Yal of untouchability ! As a far-seeing 
stat&-man, he knows that reforms should be effected by 
eYolution not by revolution. Similarly, you will T.:iwl.ly 
Fl'tJ1i::t t/wl il U; a matter _tlw.t doea 1UJt necessitate the 
i~i<m of lmc. b•ll a maiter for d.i,~n and,. d.eci.<>ion 
amm~g~ o~trselres. · 

Now, ooming to the dmft Hindu Code wo wish tO 
m&ke the following suggestions. These suggestions are few 
but Vlll'Y imrorta.nt to safugue.rd the ste.tus of the 
oommunity' among the Hindu~. . . · 

The first su~tion he.s been eokeady made to you by 
me in my letter, d~ted 21st September 1944, and by 
Mr. Sirdar, President, All-Indie. Veers.she.iva. Mahe.sabha, in 
his memors.ndmn alroe.dy submitted ·to you and it is that 
the wwd "Lingbe.ye.t (Veers.she.iva.)" should be included in 
the definition of the word 'Hindu' in the Dre.R. It has been 
pointed out in Mr . .Sirdo.r's memorandum the.t Lingayatil!lll 
is a religion. It'he.s its owq philosophy, practices and ritua~ 
quite· different from thoso of the Brahmanical Hindu 
religion. It would be doing only justice to the community 
if this fe.ct is reoognized by the Committee e.nd the 
definition of 'llinClu ' is a.mended a._s suggested. ' 

Mr. Sirdo.r he.s further shown in his memorandum how the 
present definition of ' Hindu ' will work injustice by giving 
e.n illustration of me.rrie.ge between ·converts of persom 
of different castes ·to Linge.yatism. A similar situation 
will arise in the case of adoptions among Lingayal.!. 
According to clause 13 (ii) of Part VI of the dre.R a boy 
to be cape.ble of being adopted must belong to the caste of 
which the adoptive father is or was li member. Unl61!8 
the community is separe.tely recognized, e.doptions between 
converted perso~ of different Hindu castes e.re'likely to be 

·declared void. - · . · 

lh. V .. B. Halabhaviandhis 'mends have been enter. 
taining SQIIle novel notio~ .• They want the realization 
of their views by having this Bill p&SS!'d, clandestinely 
keeping the community in utter ignorance of his move. 
We a.re sure he has not even consulted the heads of .the There is an additional and e. stronger ~und about the 
maths under question. He has not published his Bill necessity of the amendment. Lingayatism does not 
in any of the popular and widely circulated Ka.nnada, reooguizll thlf four ashrame.s. There e.re institutioll.l 
Marathi, Andhra, daily papers. · He he.s published it. . among Linge.ya.ta of Gurustha.la and Viraktb.i.De.sh which 
in English in his own quarterly joui-rul.l called the Joui.'Jl.al have .nO~hing in common with the Bmhme.cha.ri, VaJlllo 
of Literary Committee, L.W. Association, Dharwar. It prastha. and Se.nya.aa. ashrame.s among Brahmanic Hindus. 
has a very poor circulation. The Bill is in English. A vast . Honoo our request for this e.mondment. · • · 
majority of !lur people are ignorant of English. Had the' · · 
Billbeenpublishedina.nlndian iangua.geeitherbi.Ka.nnada., 'Our.~cond' suggestion is that liB there is provisi~n in 
Marathi or Telugn, in widely circulated daily pe.pers, you tho draft for suooession to the property of Bre.hmacharis, 
would have realized the magnitude of resentment the Bill Va.napra.sthws and Se.nye.si& only (clamo ll of Part II) 
would bve evoked. The pa.ssing of the code1oiU give me..ta . e.nd no Provision for sucoossion to the property of religious 
.ihaos, eonfll8ion, di8conterlt, discord and internecine warfare. institutions among comni.nnities beyond the pale of V a.rna· 
The oommunity would have ventilated ita feelings by way shmma Dharma. · 
of mammoth meetings and monstroiL~ petitions if it had 
lmownjt. No such opportunity i!l given to the public. ClaU8e ll-..4 . ...:.Tho succesaion to the property of maths 

a~d ~ther reliJrioils institutions in communities not coming 
Mr •. V, B. Halabhavi and hiS fri.endrl do not forni the wtthin th~ ~a.fe of.Va.rnashra.ma Dharma slui.li be governed 

oommnnity. We are fifty lakhs spread ov11r Ka.rnataka. by the ~li~Pous texts or customs or ueages ofthe respective 
:Maba.rashtra., Andhra, and the Nizam's Dominions. There oommumtles. 
were Veera.sa.iya.s even in Kashmere. They were called . · ··~··. ' 
Shanka.ra.dharis. Now, ,rthey have dwindled there. Our next sugg~s~ion is tha~ .a sepamftapter should 
Swapnr.bhana.nda Siva.charya, the oelebrated. a.uthor of ~ added contammg proVIsJons ~:" succession to 
Sivadvaita Ma.njari, Is from Ka.shmtjre. The Bill has not Ling~;rat ma_ths. I have drafted ~R· Containing ~ucb 

· got lm!n an iota. of support of the ~mmunity. · provooons wtth explanatory notes 'giVing a short a.ocount 
, • ~f the or4P;n of these maths, etc. A copy of this BiD 

. lii: Vie~ of the fa.cl. that thE~ Bill is contrary to the lB e;ont hereWith _for ·ready .reference and its provisions may 
eustom and sastl'll.ic injunctions of the CQmmimity and the' be mcorpora.ted m the chapter to be added. • . , , 
measure is of a rev?lutionary nature, in all humilitr we ., · 
beg of you to set a.stde the ·Bill., · . · We now Wish to. make a few 'general suggestions. Jri the 

exp}anatory n:ote appended to the Bill to amend and 
codi?' the .Hindu Law relating to inteste.te succession 

87. Suggestions by the Chairman; Linga.yat Law · publisbed. m the Bcmibay Grwernment Gazette dated, 
CodlOC{'tlon · .conuntUee. the 2~th June 1942, it is ste.ted that the main fuctors of 

the B1ll '!,re-:- . · 
Lingayats are otherwiae called Virashaivaa illtm'hA.lhN (') Th • · · · 

about iifty lakhs .• They spread over Southern ~ 1 
• at It em!>od-ies 'a common law of intestatlt 

except its southernmoet, westernmost and easternmost succe.sston fl)r all Hindua.in British India .. 

lltrips 88 far 88 Central India. baing thic)!: in the Mysore ·. (ii) That it .removes· the l!(lX disqnaliilca.tion by which 
·State e.nd thea.djoiningdiatricts in the Madras Preside.o.cy · froHinduinhwo~~n m general have hitherto baen precluded 
and t4e Nizam'e Dominions. · . m ~tmg property in va.rioua pe.rt.s of India and 

TbBy are includ,lld a~ong Hindus although opini<ms are (iii~. t~t it abolishes the Hindu women'sli.mited est& I»· 
now and then expre!l81ld that they &re non-Hindus on the · · · 
ground ·that they are beyond the pale of the Brah!W\nic ·By t~e addition of Pe.rt. ffi·A in the presa.nt dra.ft, 
Varnaehra.Dia Dharma.. -Even'll68uming that such . .)pini devolu~10!l of pro~rty, survivorship has been abolished 
are correct, our present object is. to ascertain what fa~ and thiS 18 e.n additional fllllture in the codification Ail 
llhould ~ IW\de e.pplic:a~Ie .to them. In the absence ~h~ }lllltn~ are revolutionary and we submit 'that, 
of -:nY Lingayat a.l;'thoritteB on the subject, it cannot be ~..,.... of sunulte.n&~?usly introducing these changes, 
denied. that the ~u Law has to ba applied to them 1t would ba much better if they are introduced one after 
~ IS ~ &nskrit. text only ~ regards one part of th~ a.nothel" a~r a sufficient interval 80 as to make the publiC" 
lllbJ~, VlZ., adoption. We Will h&ve occasion to refer e.ccustom Itaelf to the change, the changes being introduced 
~ thill text later on when we oonsider the question of ad in the order of their urgency a.nd.expedionoy. : 
twn. All rega.rdrl the other part& of the subject we "~P· 
to_ rely on the ~I Hindu Law. ' ...,ve d&t:go.rdrl. one point, however, we wish 'to make. a 

protest. Aeeording t() the law now in for()(t 



daughter 'comes after Widow in the. order of succession: 
1.1\ the dl'l!it she is included in class I with widow, son, 
etc. An example will make it clear how this will adversely 
&!feet ~he .• rig~ts of t~e other sharer.s. Suppose a man 
possessmg property worth one-Jakh of rupees dies leaving 
behind him' a. widow, two sona.and twoUa.ughters. Acco,rd
ing to 'the draft each daughter would get property worth 
Rs. 12,500. Suppose further tha.t one of the daughter$ 
p~~~rries and subsequently her husband dies l'ea.ving behind 
his widow ·(this daughetr) two sons and two da.ughters 
by her. This daughter would get property worth Rupees 
25,000 which together with that inherited from the father 
comes to Rs. 37,500. Even if there is a. variation in the 
number of children, the daughter is likely to get a. greater 
share than her brother .or her sons. From this it a.ppea.rs 
tha.t tbe Hindu La.w Committee has been UlUlecessa.rily 
Iibera.! in the esse of a. daughter. When it is remembered 
that it is the man who has the obligation. to continue 
the line by setting up and ma.inta.ining the family and 
that _th~re csnnot be any rights Without corresponding 
duties and.responsibilities, it may be ques~foned whether 
the right to inherit allowed to the widow, mother and 
some· other women is beneficial to society. But it 'is 
certainly not so if daughter is allowed to inherit both to 
her fa,ther and husband. At the mos~ she may be allowed 
to inherit to her husband. 

. :In clause .5 of p;n m A;II (Mamtena.nce) the following 
ma.y be added t(l the list of dependants :~ • • 

(x) A daughter whose marriage· h8.s · been declared 
null and void under (I) and (IV) of clause 29 and a daughter 
whose marriage has been dissolved under· (a), (b) and (c). 
This provision becomes necessary if daughter is not given . 
the right to -succeed to her fa.ther. 

As rega.rds adoption 'we have got a Sanskrit text as 
·already mentioned. It · is • cslled Saprayoga.-Datta:
Vidhll.na. published by Rao Ba.hadur Ma.llappa. Ba.sa.ppa. . 

OlaU8e ·l9.-Restrictio~ 'a.re placed. herein. regarding 
property to whic.h the adopted son becomes owner, in 
case he is adopted by the widow after three years. He 
will then be entitled to only half the property acco~ to 
this clause. . · • 

:_We suggest that the widow should have a tight to adopt 
~ a.ny t-ime· in her lifetime and when she exercises this 
right the son adopted should become the owner of all the 
family property subject to the conditions accepted }>y him 
at the time of adoption, as is ~ow the case. ' 

If the view of the Rau Committe& as stated in th.11 
foot-note . to clau·se ::o is accepted, the family property 
will not remain intact but becOmes divided and it may 
bring about complications owing to• the_law of succession 
that is being proposed by the. Committee.' We think 
that-there 11hould,.be no restriction direct or indirect on the 
widow as to when she should adopt. · 

88. Jain Association ot India. 

Our Association considered the draft Hindu Code in a 
COmmittee consisting of (i) Ma.knji J. Mehta, Esq., Ba.r.-a~
Law, (2) H. H. Dalal, Esq., Ba.r.-at-La.w, (3) P. S. Bada.mt, I) 
Esq., Ba.r.-at-La.w, (4) R.'K. Jhavery, Esq., Solicitor. (5) 
Hiralal M. Shah, Esq., Solicitor,, (6)"Mohanla.l B. Jha.very, 
Esq., Solicitor and- (7) Ra.na.cJihodbbai Raichand Jhavery, 
Esq. , 

Our associatio~ welcome~ the "'codification of the Hind~ 
·Law as proposed. Without going .into the matte:t' of 
deta.ils our Association suggests the following a.ltera.tions 
and amendmfl)lts in the Bill. There is scope for l>ther 
alterations consequentia.l .on the suggestions herein made. 

'It is hoped that the Committee appointed for the purpose 
would do the needful. • . 

PART.I!.-INTEST~TE SUCCESSION: · Warad of Sholapur in the year l 909. It pin-ports 'to 
()ontain the rules of adopti!tg a son prescribed in Va.tula-' 
gama. According to these rules one should adopt a .boy We have to point out tha.t .predecea.sed, son's daughter · 
of the sa.me gotra1 five years old, .other tha.n the eldest, should either be provide(l for as an heir,in class 1, e)\try I, 
perfect in all limbs, of good conduct, etc. (verses 20 a.nd 21 ). or suitable provision for her. ~ainten~noo should be made 
The fact tha.t there is no necessity of a. son for the spiritual which is at present not made m the Bill. . . . 
benefit of the a.doptive· father a~, according to Linga.yat · 
religion, he becomes .united with' Pa.ra-Shiva at the end Regarding . 'sister' who is (3) in class m in the 
ofhislifeisadmittedinthecleventhverse. Butitissta.ted draft Bill she.should be included in class II and placed 
in verses 14 and 23 that the object of aqoption is the inlmediately after (2) daughter's daughter. Having regard 
removal of a)ly break in :the continuity of the worship to the prevalent sentiment for the .sister, ~e csnnot h11 
of Guru, Liiiga a.nd Ja.nga.m and ,of the propagation of . postponed a.s is p~oposed to be done m the. Bill. 

Shiva-Dharma. It is. to be noted. that no ceremony Cla"•e 7 (.b).-At present .an w:idivlded son as well as 
such as placing of five Ka.lasha.B'Ilos.in diksha· or marriage· - th 

h h · · d ta.kin · 'b d · th b k 1reunited soh alone ta.kes a sha.l:e excludin~ e sepa.ra~d 
ot er t an gtvmg an g 18 presort e m e oo . son. That rl'ght should be contmued to him fQr a_rea~on-
These rules are similar to those in the ancient smriti . 
texts 'with modific&tions to .'suit the principles of the .able period, sa.y, tenyea.rs from the date ofthe commg mto 
Lingaye.t religion. ·The restrictions about gotra, age and force of the present Act. · . 
the boY' to the other than the eldest are not genera.lly · Olawie '14 (c) (i) and (iif.-Sons and daughters and 
followed in practice and we need not adhere to ·them, grandsons and grand-daughtet"S should ta.ke equally because 
The provisions in th& draft are generally acceptable. now daughters get a share in the father's property -f!O the ' 
But the following suggestions may be considered. . · · sons' and grandsons should be equally ·entitled .. m the· 

' . . OlaU8e 5, pa~h.s 1 and S.-:i)· Tho · &go limit in the stridhan .. 
(ll!.se of one who adopts whether male or female is 15 years. Secti<m 19.-An unchaste widow if 'She reforms her ways 
It ~hould be lS.yea.rs 'Vhich is the age of discretion according is entitled under the present Jaw to maintena.nce wliioh 
to the Majority Act. ' , _ .right she shoul~ not l,le deprived of. 

· · • (ii) It is stated hero that the bey to be adopted shou!d 
belong to the caste, if any, of which the adoptive father, PART m-A.-MAINTBNANC!i. 
~hat is, the father by or -to whom he is to lie adopted, . A. H •. p,

0
,.,;

80 
that if the father is .n. ot livmg' 'father;" 

tsorwa.samember. ·· • · ·· ""'w •· .. 
father· and father~s mot)ler, if. not heirs, shall also be 

Tho Lingayats·ha.ve a number-of sub-sections whi~h are 
usua.Uy csUed ·' csstes. ' The Lihgaya.t religion recog· 
nizes no castes. Hence it should be made clear tha.t·this 
sub-section is not applicable. to Lingayats nor wh&t iS 
stated in sub-section is not applica.blo ~ Linga.yats nor 
what is sta.ted in sub-clause (iv) of the sa.me clause., , ,, 

. OlaU8e 13 (iii).~In this clause the condition is that the 
flon adopted must n?ver have been mp.rried. . . · · 

We do not see why marriage should come in ·th~ w~y 
~f his being adopted. The wife bt>ing half of his body 
.a.coording to Hindu conooetion becomes transferred to the 
new family with her husband who has ~n adopted to it. 

maintained. . 

Ola~e 5 (5), Sub-clauses (viii), (ix) and. (x) sl!ould be 
deleted. ' . 

Secti&n 7 . ..:.This is an uunecessa.ry re~tri¢tion on the-
widow and skould be deleted. · · · 

' section 'a (a).-,.While approving the p;·inoi~le ot mono-
· gamy, we suggest that under ,well-d.elined cu~umstant;ea, 
liberty should be given to males ;to m~rry ~ second wife, 
during the lifetime of the pre~tOII~. Wl~, VlZ :• oorrenness, 
incura.blt~ disease or permanent disab1~ty, msa.n1~y, etc: Th 
previo\UI wife or wives should be entit~ed to d~&~olutton 0 
her marriagE> on such a au~quent marr1age of her hnsba.nd 
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PA~~TV. 

~ . 9 -It should be provided ~at during the 
gua.rdia.nsbip of ,. Hindu minor,. the mmor should be 
brought up by the futher · • 

P.mtVI. 

~OJ..,., .sfib-.<~ (4).-Where a bachelor adopts 
-,. ~ 

1
his --;l.lrequently married wife should be tre&.~ 

as &n adoptinl mother and not a awp-mother. . 
The person giving in adoption should also h? entitled 

to make a~ applica~on for ~istration of adoption as h~ 
:s equallymteresredmadoption. 

89. Ear Associa~;n, Lakhtar (Inllian State). 

The draft Code of Hindu Law_ as introdu~ in _the Central 
~tive Assembly is collSldered and 1t lS resolved 
unanimously that the draft Code is wholly_ unacceptable 
to tht> Hindu community though there m•gbt be some 
strong provisions which are necessary, yet the draft; Code 
if enaeted will strike at the·very root of the structure on 
which the Hindu COilliJlUnity and the Hindu law is based 
and as it is feared that the ilraft if enacted into Ia~ at all 
will revolutionize the entire Hindu society. The draft; 
is thus o~posed by the members of this Association. 

110. Pandit Vinayaka Sakharm Sastrl, T"illoo, Vyakarna
ehalja, Dharma shas\ra sbiJtrl Mimansa TLth, ete., 
V}'akarma Dharma Shastra Teacher, S.M. Vidya!aya, and 
Professor Vipradasa ~astrl, l'd.A.;Bolkar College, Indore. 

Some of the salient features of our views on the draft 
Code are given below, although we believe the conclusions 
we bave arrived at cannot be brought ho!llfl to any one, 
unless they are put forth in their fullrftedged form with 

14. That a woman should. be considered to be of sa~ 
" Gotm " aa that of he,r father is radically '\\TOng. 

i5. It is wrong to amalgamate " 
and property that is got by inheritance. 

16. If a Wife gets a share, it is .not of the natu~~f 
. or inheritance, but a right, except wh•n 

there is no son. · 
. 17. If a mothor gets a share in eommon. with her son 

it is again not as • She may get a l'WI: 
sonable port.ion for religious purposes. 

18. The one-!ourth sha1-e of the daughter sanctioned by 
Smritis actuallv amounts to something much more ij 
the whole ten 'be oonsidered and is restricted to marriage 
expenses. 

19. So, the mother's. so-oalled equal share aotualh 
should amount to something much less. ' 

20. The distribution of property' as contemplated by 
the Committee is bound to result in the dire dissipation and 
destruction tl>ereof. · · 
. 21. From the social point of view, this distribution 

is fraught with more danger than can be thought of. 
We are studyiz!g the remaining. sections of th1 

draft Code and hope to present our views thoro on in our 
actual meeting. It may be added that ours in not an 
attitude of mere opposition ; but, we h01.ve some con.-ltrnc
tive proposals to. make, too. 

91 •. Bao Bahadur Sardar hi. V. Kibe, M.A., M.R.A.S., 
• F.R.S.A.~ Indore. • 

I 
I objeot to the defini.tio~ of;, Hindu " on tbe follo"ing 

grounds :-· '· 
(a) It will lead to the disruption of the Hindu culture 

based on Varnaahrama Dhlll'Jll&, , the uecessa.ry argument. 
• . . (b) It allows both Anuloma and Pratiloma marring" 

The following are SOD16 of the mam ;pomts :- •· which is ·a violent change and a retrograde awp even 
i. The uniformity of law contemplated by the Com-· ac\)Ording to eugenics, - . 

mittre will be unpalatable to those provinces a.fthe oost of (c) It will !J.a.sten the results of the registered mai'ria!!"a, 
whose traditions a particular province is going to impose ~d) in the present weakened state of th6 Hindn 
its r.chool on them, and so undesirable and impracticable. society, it will iutrodnce so many ellmplexities aa well, and 

2. The Central Legislature is a cosmopolitan body. its separate existence'-lllfd. . 
We believe non-Hindu ·members cannot Competently (e) lastly the)lleo.sure IS prematllre, 
appreciate the interests of the Hindu society. We oan 2. The' provision for monogamy is .commendable but 
show, at least, in one ~. how other societies object to f.ome exet>ption~ are to be provided for it-Vide draft 
new leg:islation, interfering with their religion. · clause 3 (a)---e.g., Eeco~d ma.rrisge be allowed when a wife 

3. We are definitely ..of opinion tbat the present ~r 'is proved to be barron and other provision, which without 
time is by far the most inopportune oooasion to ·expect prejudice to divoroe, may be provided for, as sometime$ 
India to devote herself to legislation of this type. it. would be merctl'ul. • · 

: 4. The history of the Swiss Civil Oxle more than con- .. , II 
vin008 us that the codification .{)f Hindu· La.w in India 
ca.nnot and should not be' hurried through 110 rapidly. . In almost all the Indian States the . oulture, tradition 

5. It is detrimental to follow in the foot<.teps of other and manners of the Hindu raoe are preserved almost 
~ . ·: · unaltered. Under the inftuenoe of the compact with thtt 

· ·.paramountcy 'of a western power, ·aome of the base 
· . 6 .. ExF;rts. in ancient Dbarmas_h,utra should have a things which had soiled ,the surface of the culture, have 
vmce m legislation.. . ~ . . . . . been obliterated, but th~ structure of the society is mainlY 

7. The great 'l'ilak opmes that religion IS not a. matter , preserved. ·The expl'QBS.jon oriente! splendour is applicable 
to l:e interfered with by others; but, perhaps, it wo!Ud be, to happenings.in :the.Jndian States only. The. best in 
l!tyled as a backward thought. - . · ,the o,-iental culture .can .be found ·onJy in them.· , · 

! 8. :Much of t)le diff~nce of opinio~ Mlf>m . among t~e . The draft Hindu Code prepared for.'the. Ce~t~al Assembly 
old t~~:S ru;la:~:~d;:l:,~:'n ~:!~~ ~~ deS: '1s th_n greatest conceivable attack on the Hindu .culture-
':ons e= a rticula.r Smriti text." · · . · rpre • .It ~ . n?t .ouiy affect the subjects of the territories over 

. pa . . wh1cb 1t IS mtended to prevail but it will govern subjects 
9. Ja. mini s rot in favour of equality between man of the Indian State's. Its au'thoni and protagonilltll are 

and woma.n w th respect to-property. ' · ignoring thiS patent fu ct. · . · • 
10. 13.oudh~Jyana cannot justly be accused of a wrong Hind :r.e,.;_. • ' '!a ·. ·. It 

interpretation of the now well·known Vedio T -~ . . IS 1)-0t·a w made by any legislature.· 
.. N. •114 • , ext- has n<l politJcal or State boundaries. It is a petsonalla w. 

'" nya. . - • , It' has been evolved.-· Any r!'volutlonary oha e in it is 
11. The. R~g-Veda and YaekabothagreeWithBoudha. •. 'bound to dislocate society and underr\Une cul~re.·. tiJ>e 

yana. . . the MuhammadJ!.n law, Hindu law is a traditional law 
12. Inheritance in ancient Indian Dharma Sbastra was governing the lives, property and culture of the persollll 

ba.eed upon the prindple "•He :who bas the right to perform . and families of the people. The latter has no single 
the fihraddba bas the ri@t to property.'' · authoritative book, the former is based on the Koran and 

13, Another fundamental principle is " , , , the. old tJ'IId!tions. Although it too bas been modifted by 
That Ia the basic principle now misunderstood · legwlatures m some respects, no fundamental depart~~!" 
e.lwa.ya made light of by all who are dazzled b1T w ..... ~nd bas been all~wed.. l'be oulture of the Mussalmi\IIS, to 
-eulture. · · ~ vowm whatevOj' D&tionality any follower of Mohamad may 

" · belong, has been uniform, outward chfnges irl matters liket 
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dreSS and the groWing· of ha~ on the face being over. uniformity will be 'a. violent change and such a. previous 
looked. · , , . ' attempt has led tq difficulties. Since the subjects under 

There being no one single book ori which th~ Hindu Law jurisqictions of the Central and Provincial legislatures 
is ba.sed, changes have been easier to make in it. The are defined and are separate, difficulty has already arisen 

-British Ruler proooeded boldly to interfere in it. But as .with regard to the succession to property by the Central 
in .the abolishing of Sa.ti, it was shown that the practice legi.sla.ture, which can only legisl.a.te for a particular sort. 
wa.sopposed to the Vedic text. But the greatest agitation The l.a.w doos not govem agricultuta.l property. When 
was raised against the age of consent Bill. The opposition. this is •so for British Ind:ja., where such a consequential 
maintained that it was a. direct interference in the custom complication can be remedied by enactments in provincia.! 
of the people, which would affect its culture and was opposed legislatures, what about States 1 ·No such remedy exists 
to the injunction of the Smrit~. Although the a.ppre- in i;he case of Indian States, except the distant eventuality 
hensions of the opposition as regards the culture have cohe of all the hundreds of sta:tes enacting the same l.a.w. 
out true, yet the supporters of the measure succeeded ill The subjects of Indian States, the rulers of which have 
showing that the injunctions in th~ Smritis were not not interfered in the Hindu Law, will be governed by it 
uniform andt the practice as disclose<j. in the Vedas did not and 'not by this Code. But the subjects of states have 
favour consummation of marriages in the early age. The close relations, links and propetties in both the places. 
Shards. Act enacted later had no such .support, yet it did What will happen to them is a qu~stion which had better 
not raise a!ltorm so strong as before. · . . be imagined than described 1 ' 

The framers of the Hindu Code, have been at pains in The State of Baroda as a· Code gover:hing the Hindus 
Showing that the changes in the law which they propose. to but it hll.s not made such a. violent change as the abolition 
effect have the sanction of the texts, prevalent before, or of the joint family system. It has no doubt legalized 
even now, in one or other part of the country. The Sagotra. or. Saprava.ra marriages, but although the pro- • 
introduction of uniform1ty is their• main aim a.v.d their hihition regarding them has. the support of some texts, 
potent claim in favour of the ohanglls. • yet it is clear tha,t the prohibition is more based on super-

A question is, is this uniformity desira.blP, in view stitkms and sentiments thap. on any scientific truth. 
of the long standing different cultures &Xi.sting in the What are Pravaras has never been convincil)gly expl.a.ined,.
Ea.stern and Western parts of India~ But the more · while that gotra has nothing.to do with descent of lineal 
important question is it poss}ble, in ~he present political family, or blood, is clear from the fact that a. person from 
jurisdictions of India, to have one urufot.m l.a.w 1 As has another gotra can be adopted in a. new gotra. , If there ~re , 
been pointed out, Hindu Law is not territorial but personal ~ any, eugenical reasons, they are safely guarded by the 

. and·yet the application. of it may be and is.different in rule apEroved by Yajnavalkya, to"give up seven gene. 
different juri.sdictioiiJ!. To demonstrate by a 1gl.a.ring rations from the father's and five ·from the mother's line. 
instance, the adoption of a ?a.ughter'~ son ~as been Justifiable changes have been effected ·in the Hindu 
declared to be illegal by the Pnvy Council, but IS allowed Law as the Right Hon'ble Dr.l\L R. Jaya.kar's Gains of 

,in Indian States. Here both territorial and person~lappli- Learning Act or Dr. Deshmukha's Acts, but even though 
cation of the law combines. Courts in Britisl). india do not they ao hot prevail in Indian States, they do not cause 
disallow a boy so a.dopj;ed in an Indian State from such complications as would this Hindu Cope. Above 
claiming property situate in British India. Perhaps the all they do not violently or dra:stically affect the Hindu 
question has not been tested or P!obably it is covered by culture. , . ., 
thedootrineofjactum11alet. . · . . Similar changes hav~ been made in the.Muhamma.da.n 

. But Will the law of inheritance now sought to be changed Law too but no Government . wo~d dare to change the ' 
by the Code, prevail in Indian States 1 It does not seem fundamentals of it or their culture as is proposed to be 
to be JSo. Apart from it~ merits or demerits to make -it. done in this Act with regard to the Hindus. 
effective the Hindu Code has made such ftindamenta.l If·a Coae is required Dr. Sir Hari Singh Gaur's book 

·changes as would not only affect the culture of the Hindus could be utilized and it is utilized by the Courts eve11 in 
but would completely a:Jnihi!ate it. Besides, · instead Indian States. 
of making the law ui:Jiversally applicable in India, it ';ill The draft·. Hindu Code, because it cannot bring in any· 
create islands throughout the country. Even taking UJJiformity, even if, it was conceded for the sake of argu- -
inheritance at present there are two broad. schools, the :ihent that it was desirll.ble, and especially qecause it. will 
Western Indla and the EJJ.stern India. known as the ,.Bombay destroy the Hindu culture should not be proceeded with 
(including Gujarath .a~d Southe~. Indi!l') an~_ ~ngal, and should be resisted by those wishing to preserve their 

· respectively. No .P~lit1~al or administrat~ve diVISIOns or culture, . · . . 
jurisdictions come m 1t;J way. The Hindu. Co~e, "s ·. · 92. The All-India Women's Conference, Indore 'Branch. 
envisaged in t4e draft, will not be so because. 1~ will he a A.s there. is a; lot of agitation from the orthodox side 
legislation by a. Government, pa.~a~ount thoug~ 1t may ~e. . against the di-aftl we wish to draw the Committee's a.tten-

The Code )legins with '!' definitiOn of :tJle Hindu, which tion to the fact that it is only the men's point of view. We 
in the present weakened state of the Hindu culture. and beg that the Committee will also consider the view-point 
its inherent weakness is bound to destroY: what rema.ms ?f • of women who consist of halfthe population of the countcy, 
it. T~ll definition ~ys dom;. that any. child ~rought up ~ There are many women who feel that the present Hinqu 
t~e Hindu culture. will be Hindu, It IS obVIous that thiS Law is very: unjusb to them. llut they being ignorant and 
will be without a~y regar~ for tb~ pa:renta.ge. The Code .in poor'circumstan~es, tP,eir opposition to the present l.a.w 
allows ~oth Anulom marriage, which .Is, held to be_legahil.by is not vocal. Moreover, most Hindu•w'bmen cannot express 
some High Courts, as well as the ~atilom f~rm ?£ lt, w oh their -opinion. on any matter without the consent of the 
has stood condemned for centll!'1es.,. No~hin,g IS more s~e men-folk of their family· and their consent is not at all 
,tO destroy the C)llture tha)l thiS legiSlatiOn. Along With likely to be obtainsd in this matter. W~think that 'most 
the' definition ·this will be a dea~ blow. to culture and the of the women who have protested against the draft Code· 
religion, supported )ly ·authord;~es l}itherto, from the are instigated by selfuh m11n and are convenient tools in 
Vedas d9wnwa:rds. · . · ·· the bands oftlJ.e latter. · 

The proposed enactment tha~ th? go~ra of a. gir~ sh.all ' We can understand orthodox people being. against the 
no.t change on her marriage which IS latd down to JUstify 'provision of di'vorc.e: But there are certain people who 
the giving of a share from her father's property, shows oppose giving the right of inheritance to women' also. 
the mentality of the framers in playing ducks and a:ahkes We request the Committee to ask them why they ob;eot to · · 

,....with the fundamentals of the Hindu L.aw. If they WIS ~ , ' 
to be logical they, should have proposed. that t~ere .will this. According to our humble opinion, men oppose this 

. be no change in the Gotra of a bOY on. his. adopt1on mto only because by giving a. part of inheritance to women, they · 
another family. ·Had they prop.?sed. 1t, · 1t would have lose that share of property. This is a. very selfish reason, 
mee.nt the end of the custom of adoption. . arid we beg you not to pay. heed to opposition inspired by 

Perhl\ps the greatest distinguishing fact between the such motives." There is no justification for such tremendoue 
. Mitaksharll. and the Dajabhag schools was that the forme!' opposition to . women's right to inheritance except that 
J.a.id restrictions on the disposal of the ancestral property, wherever vested interests are touo~ed:, the· collapse o{ 
whilethe latter aUowed freedom to the headman In that sooietyisalwaysforeSha.dowed." · 
matter. This .distinction hail affected. the Jives of the The opposers of the draft Code say that it.giv63 a. death
people in , these tw~> different parts of India,, which are blow to the joint Hindu familY,. Our argument is that 
go:verned by the two abovementioned schools or systems the present system of inheritance in the joint-family pro
of law or their off-shoots, such as Mayukha under \perty has dealt a death-blow to women's·independence for 
Mitakshara, and to abolish the, difference :!'01; the sake of ·-years. , • . 

I-13 
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' . ,;...,..,. th memorandum · To quote from a. pamphlet pubhshod by our A&~ociation 
. ,AI)('(ll'(ling to the n~m;paper ~S~~- Sangh a.t "the fear e~ in many qua.rt<ll'!l ~at once divor~ 
submiwod by All-India V~ Bo b y ~ta.ined the is put on the statuto-book, large sect10ns of men and 
the si~ting of ~ur .. com:nt:~ U:o:ation (of giving women will wimt t~ divor~e their _part~ers in !ife seema 
fullomng. words.- Thnll serious! ~t the wealth and quire ridielJ!ous. D1vorce lS perm1t~ m va.rlous other 
p:ro)lE'rty to~) ~ ,. This ~pports our argument. communities (e.g., Parsecs and Muslims) and even amo11g 
prosperity of . u m ~ t the rest.".Ut Hindu Law has - certain sections of Hindus. :But there are no ·signs that 
In _teply to thisted veth':y ~th an~ prosperity of H~ndu family life has been ~srupred,and. brol~e~.up as the res~t 

. JIM1!>usly ~ th t, b t •t has placed W<>ma.n entirely • . . Large sect10ns of soc1ety will welcome thts 
women, not Y · Umr u h~ut her life · . provision, not necessarily beca~se they want to· a.vall 
at the m~Y;! m~ ug .the same ~ngb in its memo- · themselves· of it, but be~use they rend to make the law 

As far :'vs ~~t " thrr:; was no 'justification or basis· ju.st and ~equa.re,, and. put women on an equal footi,ng 
~ ~ 1 £ • c1 ding ·a widow lind a daugl!.ter \nth men. · , 
in th? 6 ~~: 

1
!mu d other male heii:-s." This is As for guardianship of childrll¥, we think that the 

as heirS along.:a.nse ~ll th:books called the • sacred lit.w • mother s~ould be given preference ~o t~e ~ather, because 
na.turall:r 

80
' onl b • and v;,e think that women naturally the mother's love for children Je grearer th1111 

were ~,:U con~ w~~· making those laws. Beside~! . that of the father. The childn:n are .. likely to be happier 
were ~ k t ign rant so that they may never even with a poor mother than With a r1ch father kd a step 
tt;:~ ~::;\h:p ma.n-~ad~· law. 'Yoma.n's complete· mother or a concubine ?f the father. This is pr?v~. by 

'P nomical de ndenoo on man ha.S gtven .. to the latrer hundreds of concrete Instances. Whe~ th~ wife bv~ 
eco t m pe over the former in home and soc:rety .. scparnre from_ her husband, under certa.m ~ttcumstan~. 

- perl'ec ~d that this state of affairs is not likely the Code provtdes that the husband should g~ve her mlllll· 
!~:;:u:rofor long. ·Women ani asserting their rights 'OOlla.nce. In such c&s we woul~ recommend ~hat the 

d th ref: · in law would ma.kl' them .independent and husb~nd sll:ould be bound to prov1de for_the mamre'!lance :0 n!m ~!·s -se:tvitude -to some exten~. Hence aU of the children as well. When such ca:ses c?me to the 
this rotest against the Cede by men. This is.ljot the root Conrt, the stock a.~ent of the husband . IS that the 
of tle Sa.natanists saying that liJndu religion and sacred ' wife's moral c~arac~r IS bad and that ~e children would 
Sb.a.straswouldbeindangeriftheCodecameintoforce. be adversely mfiuenced by her .. The ~e. could m~e a 

In ur opiniOll it is necessary tQ have a. uniform law for similar statement for the husband. But 1t lS her ingramed 
the w~ole of India, especially in view. o~ the Ia~ number idea. ?f de~oti~n to h~ba.nd which prevents her from 
of · ter-easte and inter-provincial matriages ta.kmg pla.ce aoousmg him m public, although more frequently the 
n~ys, and in view of the fact that if the recommen- husban.d is guilty of infidelity. to the wife. For the 
datiOIIS of the Code come into force, sons and daughters same nght .of mother over her chil~--en, W! ~ould reCO~· 

uld inherit property both from father and mother. mend that, no man should have a r~.ght to g1ve or take m 
!he Code gives to .Hindu women the same rights of adoption a· child without the consent of his wife. 

. in'aerita.nce that Muslim .women have enjoyed for ages and Finally for. the opposition to the Code in general we 
Parsi women for several ~';.,g." . ' · would. again quore the pamphlet of eur Association; "A 

As regards the clia.pteri on marriage and divorce- in_ tll.e new idea. or a new reform all over the world and at all 
Code, we believe that polygamy is obviously one-mded tinles has' met with the opposition of those who had vested 
..a.I}.d uiJfa.ir fl? wo~n. ~e lnol!t · <;ammon a~mel!-t . ·interests to guard, or to whom a. new conceptio~ WIIS 

advanced· against divorce lS ~hat. ffi:ndu l!la.mage lS abhorrent. . • · In India ·when Sati was abolished, 
a sa.crament and sh'?uld.not be lightly trea.:OO. like cont:ract the cry was raised that Hindu society would be destroyed 
of Western. ma.mage .. We have to say that llir:'du ·if wid0'1'1'11 did not burn along with their dead husbands, 
m.arriage is con;OO~red as a sacrament ouly 011. on_e side, and tl;!e pandits sent a petition up to the.Privy Co'!Ilcil 
ie., the woman s Sid~ Man has always trea.t.<ld 1t very whicli rejecred it." Hence we would request the'Comllllttee 
lightly. There are instances of several men who have not to be carried away by the opposition ofvesred inrerests 
d!lserl:ed thejr innocent wive!!· B?-d married a number ?f or cons,erva.tive menta.lity, and to take into consideration 
tim~. The ~ of concu~J!le Je common among certain the viewpoint of .:women wh~ have been tr~ted unjustly 
eectiC]Ils of i!QClety. If mama.ge was sacf!!oment on both for a~~:E<.s. .. . . . . · .. 
~es, this . would never have happe~ed. Moreover, 9s. Mr. Tatya Bhau· Nile ot Radhanag8rf, Taluka-
among certa.m ~· there. are open ba.rgams of money a.t Radhana""'rl K lhapur State S M 0 
the time of llla.mage. This seems like contract and not . . .. g ~ • 

0 . '. : • • ' . 
eacrament. Young innocent girls are vic£imized in bar- 1. A Widow from a JOmt family havmg no male Jssue 
gainS of unhappy marriages which ;lre binding to them should not have a right to adopt. • ' · . 
lifelong....-y even after the death of -the husband .. The . A boy whom a widow in a joint family wilL adopt lS 
reluctance of the orthodox party to agree to thfl provision very likely to be her brother or a. son of her brother ot 
of divorce is entirely due to different standards of morality . aisrer, and therefore, her brothers-in-law, or her .nephews 
.fo~ men and ,women.· We want' eqna.J standards for 'or her ,father-in-law will·not willingly give a share fr?m 
both. .Just as prohibition of widow-remarriage has led their estare to this; boy who comes from another familY· 
~1 women to inlmorality ·and prostituti'on, the same People who are rich will file c~vil suits and will not hand 
thing happens in cases where you 1i.a. ve reconimended over possession of the. property till their case is decided · 
divorce. We sho~d_like ~add two. more gr_ounds for by the·~gh C6urt.s or.the. Privy Cou_n~U, '!"hile·the P?or 
divorce and that Ill- people will not relinqull!h the, possesston Without fighting 
· (1) When one party is sentenced to life inlprisonment. with each other or murdering anyone. 

or · · · - 2. A widow from a,'. joint family having .no Iil!!-le if!sue 
,.,.. (2) When one party is a ~bitual drunkard or gambler should not be given a right of inheritance.. .If the laW' 
andjlquaru:Iers aw~ythe property. · - · grants her the right of inheritance and allows her to sell· 
When a. woman finds that married life is impossible, and · movable and inlmovable property of her husband, she is 
when she has no means of livelihood, she is likely to resort likely to ·Se.ll it to her parents or -brother or sister. · In 
to prostitution. Who can say that the sacredness of such such cases a.lso there will be litigation and alrercation 1111 
marriages is preserved. in these circumstances t Those described above. · : . • 
Sa.nata.nitrta ~c;» a~ v~h~ntly opposing divorce have . _ If the righ~ of ad;opt~on or the right of i:iilieritance be" 
made no provunon m I!OCJ.cty for the betrerment of these gra.nred to Widows, 1t will prove beneficial to a few selfish 
unhappy women. It is only their conservatism and one. persons. These persons will give their sons in adoption 
sided policy which makes them prorest against any change to their daughters and, afrer securing · possession of the 
tha~ iVonld give ~om ~-'!"ome~~;. ~hey never raise share of the. adopted bc;»Y in the joint property, bring about 
then- usual cry of Hindu rehg~011 be~ m danger, when the re-ma.mage of their daughrers. W)ille in the case· of 
~ ~- w~~ ~ Iala.m .or Christianity ow.iRg- to · widows acquiring P:Operty, under the right of inheritance,. 
mens atroctties which are encouraged by the present they will settle their remarriage first a.nd will execute a, 
unjlll!t law. "Ye' heard that _!>De gen~eman had go!le on sale deed of the property o(.,the deceased husband ii{ tbe 
h~er-stn'ke m prot.~;st a.gamJJt the recommenda.t!on ¢ name of the prospective husband. o,nd then celebrate the · 
cirvorel!ll by the Com1111ttee. We hope that you will not remarriage. Thus these selfish persons will acquire .:the 
be .led away ·by ~eh thr~~· when the reform is likely to property of their deceased sons-in-law by giving tb!lir 
~e ~be mlfermg of Jllillions of women who are mutely sons in adoption to, or by purchaaing it from their daughtel'B· 
~ ~~ ~-pang~~. . , But the persons In the family of the de~ased husbp.nd of 
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the· widow-such as her brothers-in-Ja.w pr·nephews, eto., in the Illll.liner stated in Manu Smriti. My association it 
will not willingly part with the share of the widow without therefore opposed to the proposed codification of Hindu 
litigation and· :altercation until both . the families one La.w 01;1 principle and denies the right of any secular 
which gives a boy in adoption and the family which takes a.uthority to ma.ke one uniform code of Ia.ws which it is 
the ·boy in adoption '~lore totally ruined. For these reasons impossible to do j'or diverse persol)ll. or groups who aro 
1 'l!uggest that if there .b.e provisions in the draft Hindu governed for severa.l centuries past not by local law b11t 
Code regarding grant of ,rights o~ adoption and inheri· by diverse personal. Ja.ws applicable differently to persons 
tance to widows, they should be deleted. . occupying different pla.ces, different classes (Vtll'lltl8), 

3. A prov~ion ehould be made in the law to the effect different orders of life .(Ashra.mas) and different' families. 
that& widow from a jolntfamily is entitled to get possession My association is' further opposed . to the above Code 
of the share of the immovahle property' sdch as land!t,..iniWnuch a..s it not only does not purport to be based ·on 
and houses of her deceased husband and to enjoy the the abQve recognized. authorities governing the HindUll 
income of the said property by way' of maintenance till: in their socio-religious affairs but it thereby repea.ls them 
her death or remarriage and that after her demiSe . the and vests the Supreme Authority in the heterogeneoils 
said property should go to the lineal heir in the family • ~ntr_a.l Legisla.tute 4eriving' its ~uth?rity gom .the ~~te, . 
of her deceased husband. · · · · to Jay down the persona.! laws ali'ectmg the soclo-religious 
· Like sops, daughters shonld als~ get an equal share in . rela.tioll? of the Hin!,l.tts of Britit!h India on novel principleS',. ~ 
t)lepropertyoftheirfather. . · · subversive of the textual and the customary law anq it. 

Some persons thiuk that the women shonlna.lso hav.e further seeks ~o interfere. ~th t~e relig~ous Iibert~ of 
some rights, that they should not be kept in slavery and the Sana tan Hindus of Dntish India belongmg to the differ.· 
that, therefor~), the right of adoption and the righ~ of ent an~ divergent &ch~ls of law to follow .the divEU",e 
inheritance should be grantea to women, so that they may laws la1d down for them·m the Dharma. Shas~a.a. . 
have equal rights with the men. For this reason like . 1 beg to 'l!tate below, in short, the· substance of the' .. 
sons, daughters shonld also get a share in the property evidence wven by me before the· Hindu La.w COmmittee 
of 'the~ parent-s. This provision of law ·will entitle clarifying therein the viewpoi!tt of my association, without 
all the women in India to own movable and immovable· prejudice to the above preliminary objections.· · 
property and thus give t~em e-qual ri~hts with men. This · 1 A@pticm · 

· provision will give right. to nearly 20 orores of women . . . • · . 
while the right of adoption and-the right of inberitan.ce . Olam~·5 . .,-The mmun~ ~ge fixed for capamtyto take 
if granted will apply only to a widow having no maltt m adoptiOn should not be liiDlted to any fixed -age. . • 
issue, and such a .woman might be only one m a thousand. dzame 13.-As regards the conditions for t8.king a boy 
In· the latter casE) possession of the share will be given·, Jn adoptio.D., those in sub-clauses (ill), (iv) and (v), are 

. to such! a. Widow only after litigation ,and altercation. upnocessary. · . 
s.o instead of !il'anting a wid?w hav~g ·n~ m~le i~s~e. a. II. ¥i'/1Qrity aitd uuardianship.. 
right of adoptiOn and the nght of inhentance, It. will . · · . 
be .advisable if the law provides that daughters will get .Cla'll.$e 6, sub-cl~use.s .(2) ;.o (6} should bo deleted as ;t re&· '. 
an e ual share with sons in the property of their father. ,tr~cts unn<:cessa.rdy th'l, tights ?f.the ~atur~l guardian ~o 
The ioosons for this are as follows :- . · alienate m~hout Court A permiSSion ~ors property fur · 

(1) Parents (or brothers) will willingly give a share to legalnecessity.or.for advanta~e of the mmor !IS at present... . 
their daughters (or· siaters), for though they will hava to , Olame 1o.:-De facto guard1an..-lf he happens to be a 
give a share to their daughters (Or sisters), they' will in· relation of the minor (as 11. brothev; brother's son, maternal 
turn receive through their daughters-in-law a share of or maternal uncle, son of the'la.tter, pat!lrnal or paternal 

. prop¢y belonging to the parents. of their daughters-in- gr&ndfather and grandmo~her), he should bo allowed a. 
law. So a majority otthe people will have no objection to ·power t~ deal wit}:!. the mmor's property for the benefit 
auch a provision. , . · · <?f t~e mmor. · ,. 
' .(2) If .a 'daughter from, a rich family gets a· good Ill. Marriage. • : 
share (in property) and if she is married to a learned and 1. SacrQITM'I!tal rrw:rrio.Q.e-Ol:w.slll!l 3 to 5.-Subjec~ 

· 10lever.boy from a poor family, the latter will not object to the genera.! .objection Of my association as above, the. 
tostayevena.taplacewherethepropertyiSsituated. · alternative clauses mentioned .at page 2~ of the· draft· 

. (3) A bridegroom -with a large ~state may marry a, Code are preful'ted with the.v.a.ria.tion that the first condition · 
. girl from a poor faiiu'Iy and her share though small. will of monogamy made requisite to a sa,ora.mental marriage 
belong to her. . · shonld be deleted. · - . 

· . . (~) If both ,th~ husband a~d t~e wife a:e fro~ poor Monogamy and polygamy:-! ha.ve ·given my personal 
f?-milies then ~oth of them will live ha.pplly mt~ the opinion that monoga:mv which governs the Va.dna.gra 
~ttl~ share .'l'!'hich each of them may get from theu:_ res· Nagar Braluilln Commu"mty to which I have the honour 
pect1ve families. . . . to belong ·is a better ideal than polygamy. But c~rtain 

. (5) The husban~ shonld not ~ave any. right to the exceptions to the said ~nle. ought to be made as stated · · 
property.thus acq:u~ed by ~he :wife and Yic_e versa .. If by me to you, m., (a) when the wife is barren, (b) when 
th~y have. a.ny leg1tuna:te children then the right of heir· ·no ma.le child is born or likely to be born to· the wife, (c) 

, ship to ·th1.~ property direc.tly goes to !hem. ~n ~.a.se any where the wife ,.is sufferi~g from an incurable sexual 
. of them d1es mthout ha~m~ .a male ~sue then t~e pro· disease, ·(d) where ·she is lea.d!ng a bad llfe, (e) or where 
. perty should go·t?· ~he heir~ the.famil~ from which the she consents that the husband should marry a. second.wife . 
. property was 11-cquued. . • · 'I have .however made it clear that so far as my association 

... (~) In case husban~ and wife are n_ot on agreeab~e is ·~ncerned, it is opposed to any legislative interference 
~fD:lS, theyshonld ~eek a1d from th.e law court and obtam, with the liberty of individu~ to· marry a seoond..\vife in 
h ,divorce .. ·The '1'\'ife should .retam the es~aj;e she may certain peculiar eircumsta.nces applicable . to them and 

. aye ac?~lfed from her. !ather and re-~arry. Sl)e. may which. was enj6yed by them since time i.mplemoria.l a.nd/ 
enJPY this p:operty till.her death, ~tfter her de11th her ~ons which is recognized by the Dharma. Shastra.s as also b 
s~oul~' get 1t .. Her husband ·sho~d ~ot have any nght. the Bntish lp.~an Courts .. I m~y be permitted to obse~. 
~ this property. . · here that the r1gnt t.o marry more tha.n one wife allowed to 

. ·Hindus is not ;an unrestricted right e~roised in practice 
STATEMENTS SUPPLEMENTING 'OR C~I· ·as in some other systems oflaw, The permission to marry 

FYING .ORAL EVIDENCE GIVEN BEFORE. THE , a second wife. owes its origin to. a religioll!l•injunction 
COMMITTEE. to beget a. male child to offer pindas to the ancestors 

M. Mf. Manubhal C. Pandya·, Secretary, All-India ·. and thereby redeem the debt that a man owed .to them 
Vamashram Swarajya Sangbil, Bombay • .' 'being'the object of a sacramental marriage, .more than· 

• Bupplementi"'" the eyidence given by·· kim at Boin'bay sensual enjoyment. Monogomy though a. better ideal is 
.• , he ~ notan unmixed blessing-in all cases.' The great philosophEU' 

· on t 30tro,January 19.45. Schopenha.ur has honestly, c~mfes..~ed that the. marriage 
. I have made it sufficiently ole11r and I hereby cQ.nfirm institutions of Asia. are better than those of EUrope. He
that .my association scrupulously stands by and. upholds . ob.serves,. 'I Asia. shows a finer lionesty. than -ours in its 
to the letter the rules of law laid d<i'F.I in the· Dharma m,a.rriage institutions. It accepts as normal and legal 
Shastras based on tbe V eda.s, · · Smr1tia . tradition and the custom of polygamy whi~h though so widely practised 
ancient usages as interpreted by the SYnod. of Pandits among us is covered with the fig leaf of a phrase. . Where 

• I-13A ' . -
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and are tOOre &nv re&l monogamist<!' t " (81111 story of Clause 6.-'J:his whole clause should oo deleted tl.l 11 
~1.;-.,....phy by l\IliDumnt, p&g~~372_.) . makes tiUgatory the- necessity of having the same cast~ 
.F"'~ 1U1tl ,.11/litg of ma~ge.-A .BMra?Ien~ (Varna) and different gotrns for the two pafties WI essen. 

· . , being prompted by religious OOilSlderatious Ill tial eonditious for a &\cr&n•tmml marriage. Consent ~I 
~ble rue a cinl marriage being eontractua.l may the bride's guardian should be also necessary as a cheel 
b, ~ in rerta.in circumstances. I point-ed out to young and inexperienced girls ooing induced to enn 
from $luee texts of the Dba.rma Shastrns that divorce of tract marriages with undesirable person~ or seduced b) 
a sacnunental ruarriagll in Brahm& fonn is not permitted. them. ' · 
I cited the following texts :- C/au86 24.-8hould bll deleted lllJ it is a serious e!Jcroacb 

(') MAnu in express tllmlll sa.ys that .a wife cannot ment on the liberty of individuals to marry a second wiJi 
be _.lee.sed from the marriage tie either by sale or by in the lifetime of one wife in certain cases ·as td beget 1 
.abandonment (lLS. 9-4.6). . male. child for ·the religious purpose ·of olfering Pind& 

('2) The second tllxt cited by me was from Narada. to the father and forefathers on their death and othe 
It pxmides that in the five cases mentioned therein, viz., cases of necessity" • 
in cases'in which the husband is (a) lost, (b) dies, (c) a Saoorna marriages.-The rule of marrying Within one' 
recluse, (d) 'impotent and (e) or degraded ~· a sinner,: own main ca.stll (Varna) is an ingredient of sacramenlll 
thewifeisallo\Vlldtohave.aoocondhusband(N.S. 12-97). marriage equally essential as the rule of bar of sagotn 
This tllxt' applies to Niyoga. only as verse 12-96 shows' and sa.pra.vara marriages. It is laid down explicitly n 
and it is mEl!'Dt to- provide for begetting a son by a near- Manu (M.S. 3--3) and it is observed by all the &naiaD 
relation in a married girl in the above cases by a holy Hindus till to-day. There is therefore no justificatio1 
COlDIIl.issitll called Niyoga or appointment- for religious for abolishing the said rule as one of the easential requisite 
purpooes only and it does not support a wife's divorce of a sa.cramehtal marriage. Inter·(,li\Sto marriages a~ 

, and rema.rria.,ae . .which are for sensual enjoyment. The disapproved by the Hindus in general. 1\Iy associatio1 
son born by ~yoga inherits the property of the person is therefore opposed .• to the proposa.l of the Committe 
ip. whose wife the cbild was begotten by her appointed to ~t intllr-castll civil marriages on a par with sacra 
~relation, whil& ~ son hom by remarriage is disqua.lilied mental marriages, "the object of the Committlle in eliminat 
from. inheriting the property of the former husband of ing the rule of sa. varna mMTiages as an essential requisit 
the woman who remarries and he inherits the property of sacramental marriage being &pparently to favour th 

. of the person marrying heJ:,.a second tinle. The tllxt of reformist section of Hindus who are out to destroy thi 
~ Na.rada. therefore cannot be relied on to j.nstify the divorce ancient institution of castll (Varna) which has lasted fo 

and remarriage of a married girl in other cases.· thousands of years and maintained itself in th~ faoo o 
(3) The above text of Narada is repeated verbatiJ!t strongest opposition. It is an intllgral part of the Hind' 

in Parasara Smriti. Bee Parasara Smriti 4-30. Here social, religious and economic syatllm. Vincent Smi~ 
however the tex1; does not apply to Niyoga because it is , in his hir¢ory of Ancient Hindu India gives his coll!lidere 
condemned in Kali age but "it applies to a betrothed opinion that " talk about the abolition or even the aut~ 
girl who is allowed"'" permission to remarry in case her . matic extinction of ca.stll is futile. {&ttl within Inw 
betrothed husband is suffering from the above five defect• cannot~ either be abolished or extinguished within : 
ll.1ld not to a married girl as indicated by the word, ' Patau ' mea.sureabl~ tinle." (The Oxford History of India b; 
Jooa.tive of Pati (husband) instead of 'Patya ' by a rule of Vincent Smith, page 42.) . 

· Panini as was-explained by our Shastri Shyamanand Jha. 
The first word pati or husband therefore means one Civil man'ia.ge.-My Association is opposed to the WJder 
similar to husband that iS a betrothed hu8band. Na.nd lyirig i!lea in the Code to mise civil marriage to the level o 
Pandita the well-known commentor of Para.shara and sacramental marriage and·degrade the ia.ttllr by abolishini 
-!3hattojiDikshit~~ea.lsogi~nthesameintllrpretatlon. the rule of .savarna. marriage~ and bar o( sagotra ani 

(4) An alternative meamng of the above tllxt is given sapravara marriages and several other existing distinction 
by Medha.tithi, the renowned Mima.saka commentator on between .the sa.id forms of marriages as suggested in th1 
Manu Smriti, nnd?I' ve_rt;ll 9-76 where h!l says that if the Code. My Association is 'of the opinion that person 
hus~ ofa =~ ~l bas gone out of the pla.ce without eontactihg civil marriages should have no rights in tbi 
providing for her lllllmtllnance, the wife in the five- cases ancestral property or the property left by any' of the~ 
:wentioned a.bove should seek another master and maintain previous relations before contracting civil marriage 
herself oy servi;ug unde~ L.im: He intllrprets Pati as one . The ancient Ia.w-givers have generally with a view t< 
who. protects (pa.l&yati) another. Therefore it follows preserve the purity of ca.stll B;indus and· their ancien1 
that from none of the above- tll:id:B one can deduce the rule religion \Tie wed with disfavour all inter.ca.ste marriages ani. 
of divorce, re~ge or .nullity of sacramenta.! marriage in particular they have eondemned Pratiloma marriages 
I!Ollgbt to be mtroduced mto proposed Hindu Code even of' Shudras with girls of three higher. castes as null and 
am~ the three ~~ ~' viz., Bral!man, Kshatriya void and sinful and the children of such la.ttllr marr'iages 
and Vaishya. My llllltitutmn is opposed to widow re- as Bastards. My Associatio.n demands that the Sana· 
marriage in the_ three higher castes·.except where allowed tan!ats should. ~ot be_ disturbed ~ following their o~ 
by custom. • Hihdu society also in gen,eral would always. Sl!lcia.l and religious r.ghts by legiSla.tive intllrference m 
look dovrn. upon such Telll&rriages-of widows 38 a.lso divorce religious' mattllrs a.nd suggests thaii persona contracting 
of sacramental marriage because. Sa.era,mental marriages civil ·marriages should. be treated as a separatll group 
are treated as/ in~lu])le. The ';lisability of Hindu governed by separatll rules. ' ' 
women to h.a.ve divorce or renlllrrlllge is not the rAol IV S · 
cause of their conversion to -other faiths as suggested by.-- ,..,.,_ ., ·(1) D ~ •• uecesszon. · 
the ~ of the proposed reform but it is because . vra'U8e .,_ . · aug'""'!--Trea.ting daughter . as .a 
~~ are depnved o! the. necessary freedo~ and power of sunultaneoUll heir along With ·son and widow has no basiS 
gmng due .proteetron to women as enjoined by the in the ttl~ la.w. It is sought to trace hill." heirship 
Dhanna.Shastras. .· . . ~a tllX;t m Manu (~-130), which runs aa follow~;-
• Sagotra a'llit aapravara ma1'riages.-I have stated that A son IS even as one s own self and the daughtllr is equal 
t~e bar ~- sagotra and sapravara Dlllrriages was an essen. ·to the son. ~o lOng as she is there 'how can other person 
tial requisite to a sacra.mentallllllrriage and cited the tllxt · ~ake the .property." The word Dubita in t~e tll:xt is 
of Smritiarthaarlt which Ia.id down that a peri!Ori who mterpre~ by Kulluka. and Medhatithi to mean a Putrik&, 
through mistake might have married a sagotra girl should an appom~ daughtll~ by reference to the contllxt and 
protect her as a mother. I further cited the 'text of all t~e preVIous verses from 127 up to 130 deal with .an 
:Mitakshara. which provides tbat, "if lllllrriage with a . 1 appo~ted daughtllr. an~ not any daughtllri . Again •an 
of the 83me gotra. takes pla.ce, the girl cannot attain fJ:'e ~ppomted ~ughtllr '!' to'i!lherit only in absence of the male 
status of wifehood (Y.S. l--{)3). , __ ISsue, She •IS .menttoned in the compact series of heirs 

Clause 4.-Thi.e cla.use bas failed to · 1 d who ~ke only m,absenoe of sons and her rank is after wife. 
. ~!rr~onies, viz., a Kan adana a me u e t:w<> other See Mit under 2-135, 136. Further rclknce is placed on 

which are· eMential re<jnmftes for a. ~cr!~ Pam-gra~na- the. texts ?f Manu. !9-118) and .Yajna~alkya (2-125) . 
· in·rl'll}lect of those pen!OD8 who follow the ~tal ~ge which ~roVIde for g~vmg a one. fourth_ part of the share of II. 
~s eoeentia.l. These should be thetef< sat ceremorues son ~? a daughter. T~ese te:id:B relatll to the .subject of 
<latJPkfl lu) and ·(b) for such pen!Ona a:dt~ded ~ su~- .partitlo~ and. ha:'e nothing to do with the right of a daugh· 
e18uPH (al.OO (b) should be changed to ( ) d pr(d)e~~en su •. tllr to iilher1t sunultaneously with the son. They haVe 

. c a.n · . thus been taken out of their context and mill·interpreted. 



101 
so as to create a new right of inheritance for them simul.' s~ridhaua., the woman has full right. to ~pose of th~t. 
taneously with the son but for which there is no basis in kind. of stridhaua. only which is Saudayika or technical 
the ancient texts. ·The texts only mean that while the stridhan. It is therefore wrong to deduce from the 
sons divide their father's property they shall provjde tho-· .Mitaksha.ra the rule assumed by the Coinmittee that the 
daughter with one-fourth part of a. share equal to that of w:oman CliJl dispose of aU kinds ·of stridhan property held 

· sons for suitable marriage expenses if the partition takes by her including that inherited by her from a male or 
place. , This share is to be given only to an unmarried obtained by her on partition. It is a pure misconception 
girl as the text of Manu uses the word 'Ka.nya ' and the nay even perversion of the text of Mita.kshara as regards 
text ofYajna.valkya also relates to the marriage sacrament the power of woman over stridhan property held by her. 
-of the unmarried daughter and not to a married daughter. I do concede tha.t on partition of joint family property 
to whom also .it is propos~d ~o giv:e a share under the pro- shares were given to widow and mother but they were 
posed Code Without any; JUStification: It seems t)le Com- gi11en only in lieu of maintenance as repeatedly ruled by 
mittee has evolved a new rule of 1ts own without any the High Courts of British India and even by the Privy 
textuM. basis. whatever 

1

0~~ to please a. s~~ll ~ection of. 9<>. uncil: Thus. it has been held by.the Privy Council 
reformiSt ladies. But thiS IS domg great mJustlce to the· m DIJ'II, Mangalprasad versus Maluuleo Prasad (39 I.A 
son. Again the text of Manu even if it is stretched by a page 121) that in ·cases governed by Mitakshara th~ 
•false interpretation to deduce the right of a daughter, immovable property given .to a" widow as her share on 

· prbvides to give her only a one-fourth pa.J1; of the share pa.rtition o£ the joint family property is not her-stridha.n 
-of a son and still the Committee has thopght it l?roper and that on her. death it.passes noho her heirs but to those 

. to give her a half share with. a son but for which there is of the person out of whose shate it was given. The author 
no justification whatever. . , · ~ of the Mita.kshara has gone to the length of laying down 

There is aJso one anomalous position created by 'the there is the restrictive rule that even a male has not full 
QJJIIID.ittee by treating the daughter as an agnate of her dominion over his self-acquired immovable property 
'father's agnates and entitled to inherit .their 'estate bu1i and over property inherited by hinl from his father but' is 
no~ as ~· agn~te of her hus?a~d's a!l?'ates and not entitled ~epe~den~ on a.nd ~ubject to the wis~es of. his male issue 
to inhent the1r estate.· This IS nqthin~ but a paper false- m ali~ua.tmg the sa1d properw (see Mit; on .2-113). The 
hood and it is in .clear contravention of the religious posi- whole scheme of the Mitakshara proceeds on the basis of ~ 
tion based on the Vedic law accordin'g to which the g~l jointness of family property for the benefit of the members ' 
-on marriage becomes an agnate of her husband and his of the joint .family including minors a.nd not on the basis 
,a,gnates and she ceases to be an agnate of her father and of a division of interests of the different· members as sough II. 
his agnates. This is flouting the religious principl&s of to be made out in the proposed Code. It cannot therefore 

.law applica.l;lle to the Hindus and it has created a serious be understood how the Mitakshara could give ·a.n absolute 
, -disaffection amongst the religiously~minded Hindus_ all power to a widow to disp0se of the property inherite4 
-over India who cannot tolerate such inJudicious. interference by her from males as express restrictions and limitations 
"With their religious doctrines. • . • are placed on widow's authqrity as regards power of 

(2) Widow.-A revolutionary innovation is sought . disposition. Such absolute power .cannot .be inferred 
to be made in the existing law by abolishing the widow's merely because su~h property is enumerated as 11-n item in 
limited estate and giving her an abs<?lnte right of oowner· stridhan which word is used in a loose and comprehensive. 

··ship and power 1>f disposal of the shaxe inherited by ,her seliSe. The absolute power of disposal sought to be given 
from her husband. I have tried to satisfy you in my evi· to widow over property inherited by her from males is 
~ence by citation ofseveral texts that a widow has only a without any foundation or basis in the Mita.kshara to 
limited estate -in the-property inherited by her from. her whose author a. warm tribute in gloWing terms as a cham· 
husband and not an absolute estate. There is no founda- ' pion and emancipator of Hindu woman has been paid by 
!lion in the Mifukshara for such right as assumed by the the Collliillttee but. without any justification whatever. 
Olmmittee on preconceived notions and bias in favour Of - I ha.ve submitted to the Committee a. further text of the 
.a. small section of reformist ladies. I have cited in my Mitakshara'which in clear and unmistakable terms lays ' 
-examination the following texts in support of my above down that women in general are incapable of entering into 
. 'llontentions :- ' ' . ' ' · any property trausactions independently of males on whom 

(a) Females are under /permanent tutelage and 'they are dependent a~d such transactions if any should 
-protection of males and never independent ot: males be rescinded or :treated as null and void (see Mit. on 2-:--31). 
<M.S. 9-2, 3). · T ~ ;, , . ~ . 

1
,., ·e~ ._ g· ._.~ 

(b) Yajnavalkya has literally accepted and followed . he t,.wry OJ e~· ng,.ts ~ncompa w•e W$ ,. t,.., tnu.U 

the above dictum of Ma.nu. 1 Thus he lays down.: IMW of family life.-The nght of w~en to· absolut& 
« The father is enjoined to marry his daughter before dominion over property and pow.er of disposal thereof. as 
puberty (Y.S. 1-'-63, 64). -Aftel,' marriage a girl is enjoined · wrong~y a.ssumed ~y the Comm1ttee has no found~t10n. 
to obey her husband (Y.S. 1~77) and :the widow is or basiS whatever m the Dharma Shastras or the :Mite.k-

/ -enjoined to' be under the protection 'of her sons or shara..as shown by me above by a number of texts. Apart 
'relations (Y.S. 1-86). . ' 

1 
from the ~cient texts~ the reformist se?t~on of a few 

(e) Mita.kshara follows ;Manu and Yajna~ya.. ?duca~ ~dUll and pton?ers of the f~~st movement 
and e!lunciateaa. definite rule that at no time in life woma.n •· unbued ~th- :westel'J?- not10ns. of equalitY; of. ~an a.nd 
:js independent (Mit. on· \-85) and that ij she separates -wo~a~ wh~e supportmg the proposed Code have·tinle and 
from ma.n and acts independently she is censured by the agam mqmred why the Dharma Shastras have shown a 
peop~e (Mit. on 1-86). · · ~ · differential trea~ent towards ~oman and not treated her 

Right of holding property does not gil!e a power of abs~lute as eq.ual to man m respect .of·nght to property a.nd power 
disposat-Mite.kshara has ouly allowed to woman a nght of. dtsposa.l. The- a.nswer IS becaus~ nature has ~reate«i 
to hold· property but she has to 6njoy the property not t~e~ unequa~ .. Nature abhors equalit!. It loves ~eren
independ(lntly but under the direction 11-nd, control 'Of ~_Uen t1a~1on .of mdJ;vi~uals, classes aud spectes and na~e 18 full 
~cept in certain oases, when· a woma.n has absolute nght · of infinite var~ety o~ t~em.. 'rhe theory ofequali!'Y ~f man 
of enjoying certain Idnds of,stridhan property an<j. other, a.nd wo~a~ 18 a.nttblOlogioal. The very constitution of 
properties by custom as in the case of a/daughter in Bomb~y woman Itt different f;om t.hat of man a?d God has or~~ 
school governed by Ma.yukha;. In fa.ct, Mita.kshara qu~tes man a~d woman Wlt~ ddl.'erent functions. and cap~mti';S , 
and follows the text of Manu which says :-" A wife, from buth as stated m the Dharma Shastra.s. It 18 this 
a son (minor) and a slave (dasa), all the three axe held fundamental differ~nce of woman from man, .both physical 
incapable of holding property. The ·property b'elongs to·· and mental, th~t 18. the- .cause. of love betw.een. m~n.a:nd 
1tim to whpm these·three belong." (M.S. 8-4~6.) woman: ~age IS a. mo.st Important s??Ja.l mst1t_nt1~n 

The Mita.kshara commentfug on-Yaj. S .. 2-49, says:- for. mamta.ining th!l solidS.:1ty of the patrilineal fa.mily xn 
« The incapacity to be owner of the property in the above which ~he ma.n play~ more Important p~rt t~an the woman 
text of Manu does not mean that they have not to hold th& aooording to the Hindu theory of family life. Manu has 

·property. The import of Manu's text is to lay down that stated that the s~ed is ~ore ~po;tant than the s~il (M.S. 
the holding of the ·property by these three persons, viz.,, 9-341. :Woman who 18 la.okmg m firmn?ss of. m~d and 
wife, minor and slave ill subject to .control_ by others body ~ likely to fall an e~y prey·~o evil. des1grung and 
<ln wh<;>m they are dependent as regardS the_ power of schemmg persons and parttcularl,r ~ she 1s possessed of 
disposition.'' Thus in the view of Mitaks.ha:ra the w?man's large prope:t.J and weal~h she JB likely to be sedu~ed ~ 
right to free' disposal of the property he'ld by her 18 on a by temptattons held out to her by crafty and ounrung 
par, with the right of a minor or a slave. Even as regards rogues flocking around he: to sqeeze the property possessed 
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· h b aU sorts. f tricks. . Hiudu J.aw.givera .have 95. Dr. JrawaU Kane, M.A., Ph.D., Reader In Soelology,. 
· !lferefore Yuot aooe t!J the western theory of equality . • -Deooan Qo~ege, P~ona. • 

•frighm of man a.ujwoma.n in teSpeot of property au<!- th~y • Bupplementang the oml ~ gtwn bg 1wr Ill Po01ao. 
ha.ve refused to give equal property righ~ to tna.u. and . • . \ on 3rd February 1945. . . 

· -.roman. ·The a.bove principle o1 tlie' anotent l~w~gtvers : · Although the tni>st desirable form of the Hindu family.,.. 
of the Hindus is fully endorsed by the g_reat phil011opher tho respoosibllities. of the men and women, espeoia.l)y tho 
Schopenhaut' who observes in this. connection as follows :- bte&d. winner in that family and otlier similar questions 

- · " All women with rare exceptions M'll inhlin~ to extra· M'll not directly de&lt with in the· draft Code, it is quite' 
,.gance. WO!Il:en think tha.~ it is ~·s ~ess to ~rn ·clear, that a. person's :attitude to .these questions will 
money and th8ll'S to spend lt. This lS thetr- ~~oeptio!l. ultimately determine his or her attitude to the various. 
of division .of labollt'. I am therefore 'bf opmton that provisions of ·the Code. In fact one oa.nnot oonsidet' 
women. should never be allowsd altogether to ma.na.ge individual eeotions of the Code in a. detached wa.y : the 
\heir o'lfll eonoerns but should always stand under actual Gode shall have to be dealt with as a. whole. · ' · '' 
male supervision. lie i1; of'fa.ther, of husband, of aon, or . At tile very outset one must remember 'that tllis Act 
of the Sta.te, a.s is the case in ~dusta.n and that ~· is to regulate the li~ of aU Riudus,living in the remotes' 
quenily they should never be gtven full power to Ci!'P011,~ eomers of BriiJish India. Even if one' ta.k:es only the 
of any pro~r they ha~ not themselves a.cqulred. customs ba.sild on the Smritis, we 'find very large ditferenoea. 
(In Walla.oe s Life of Scho¢.nl:laur, P· 80.~ . in. the <liferent provinces. and in ·several ca.ses the very 

High. .stat~ ~~ Hindu woman.-l!"rom the above, it customs condemned by ~he Smritis are practiced in tna.ny 
would be ha.zardoos to infer tha.t the status of womail. communities. One must tl;lerefore pause a.nd consider 
in the Hindu social order was in a.uy way low. Glowing the very: funda.mental que;'tion as to whethe~ it is desirablit 
tributes were pa.id to JVOma.n" and her virtues by Ma.nn. and possible to have a uniform law for allijmdus f • Even 
He has therefore enjomed that women should always. be !n the _draft. Code, it wi~l be found that it is pra.ctica.~y 
honoured by their husba.uds a.ud relations. &nd thereby 1IDposSible to ha.~ a up_ifo~ ·law for. all ·_Parts of India. 
the Gods are plea.sed othenvlse no sa.ored 1 rite yields and further 'that if o~e lDSlSts on po.vmg tt, we sl!all be 
fruits and where the fe~es live in !¢et, the fumily soon doing a great iujustice to & large part of the Hindu popula· 
perishes. (M.S. 3---55 to 60.) According to the Vedic tion. In some cases, even when it is des!ra.ble to change · 
theory a man is ¥mplete until he marries a.nd a woma.n a. particular cusrom, the framers of the dr!\ft Code have been 
Js oonsidexed. half the body of the husband a.nd she is his prevented by public opinion, especially orthodox Ifindu 
help-mate in all religious rites and her eo-operation with opinion, from making the Act progressive enough .. For 

·.her husband is essential fur the purpose. The Vedic -example, in the. proVisions regarding the persons with 
acrifioe is incompll_lte and becomes :fruitless without the . whom tna.rriage may be contra.cted, the tnain principle 
eo-operation of the 'wife. Thns. it will' be seen from the ta.k:'!n .into consideration is that of Sapindya. If the table
above tbB.t the restrictions that are pla.eed on the conduct given in t~ conne~on is alone to determine legal Jn&rrisges 

• of woma.u in her marital, domestic and social relations. are all the cross-cowun tna.rriages common to the south of 
not intended to keep her in serfdom buj; they have a high Narmada. and in some parts of_ .Ka.thia.wa.r and Guja.rat. 

· and noble Nligions. pnrp0110 of developing the hightlllt . wouid become-IDega.l. The draft· however says that as 
innate trai1llil in her a.s a. perfect woman so as to be a. help- -&a exception.. cross-cousin marriages may be consideced 
mate to her husband in all 110cial and re'ligioua. affairs. legal in those communities iri -which tht)y a.re cU&ioma.rY. 
The demand for equal property ~hts to woman on the Now it is rather strange that a. custom whic4 is preva.lenl;. 
part of the reformist eeotion of ~e Hindus 'seems to have in half of In:dia. should be allowed a.s a.u:'exception. To try 

" been based on tnodem, western notions of life and it shows to have a single uniform law for all Hindus and then to 
their oolosaal ignora.nce of the basic principles of the Hindu make an e:tception of· half tile coimtry is, in tny opinion, 
Tiew of life. · • m~rely .to deceive o.neself. Instead 'of this tnirage of 

uniformity an~ ~opsequent unity, .I would prefer to accept 
· the di1fe~nt groups· among Hindus with tlieir different 

-V:.Dewl:utitm ofJo,_mtfa.frlil:Y propt1'tg. 'custo~, whi~h should a.ll be treated .·on a. footing or: 
Parllll (.A)-OlaiUlM 1 anil2.-M:y Association does not· equality. ~his would be certainly in a.ooordanoe with the-

. agree witll the view of t~e pommittee_,that the Deshmukh • course of~· • . '. · . . 
Aot has repealed tile prm01ple of survivorship of _a Mita.k- · In. cet;;a.m ,Parts ?f S!'uth India., ma.msge between 
llha.ra. joint family in aU cases: If such is the stlte under tna.terna.l uncle and mece 11 a.llowed. The draft .Code ha.s 
Deab.uwk:h Act, my Association di!lapproves of the.. same completely b.a.nned. such ma.rrla.ges, presumably 'because 
and suggests that necessary changes tna.y be made in tbe they are conSJ~ered II!Imoral or undesirable by the tnembent 
Deahmukh Act in conformity with the· ancient la.w laid of ·the C:Ommittee. Now 'lnora.lity or otherwilje of social 
down in the Dharma Sha.stra.s. Joint family syste!XJt is CUIItom:' IS rrolely deP.en~eut on 'tradition. Sucl:t mo.rril!;ges 
still found prevalent in all parts of India. and particularly are ~ng. celebra.f-:ed m considerable numbers to·da.y.- , 
in villages as it if. an economic expedient to eua.ble a. l&rge BiolOgtca.lly the chil~ of. bro~hers are aim;ilarly related 

• <Uumbel:- of -perso~ belonging to .the same family to. live ' to ea.o~ other as the children of SJsters or those of & brother 
qe~~ undet one roof and ma.mta.fn themselves out of and sister., However ou~om allows and _coilsiders legal 
~ ]omt income earned by them. The destruction of the only some of. the mal'l'lSges among these. Tlierefore 
joint famlly system wou!d add to the. existin8 poverty of before we declare ally particular type of tna.rria.ge as illegal, 
the country. If a. joint fil,mily 'pOS8efJSea property in. w_e .cannot mere~y depend u\'on Ollt., individual likes and 

• common. it is presumed by la.w to 'be joint family property dislikes. ~ thorough invest~ge.tion regarding the socia.l · 
and the devolution is by survivorship and not snoeession. a.nd biologt~~ effects_ of su6h m~es ca.n alone be the~ 
Th.PTe is nothing like succession, permanently in Hindu test for arnvmg at a final conclusion; The question. ot 
fa.mily as property inherited by a. son from hisefat.her by thedima.ternal uncle·nlece ma.rria.ge must lie thoroughly 
nccession would become an,oestral as soon as a. son is. ~ ed. Is jhe husb_a.nd very much.older than the Wif'Jt 
born to him and tile right .of the latter in such property is · m sndh marriages f , Are such· m&rria.ges more infertile 
vested by birth and, he is entitled to prevent a.Jiena.tiou t~an others f "A:.i:e children hom of snch zna.rr' es short· 
~ ~ joint ~mily property by his fa.ther if it is against lived. or unheal~h;y t .,Are such ma.rriag\i-9 oo::U\Wy in 
his i.Jltere8!l· By a~olition of the above v~ birth· certa.m Q9mmumt:es .or ·are they m~e!Y permitted t Only . 
right of mmor sons m ancestral property, they would be when these and Similar questions. are objectively: 'studied 
~ pa.u~ ~ they woqld have no remedy to prevent• c~n we be ib. a position' to express disapproval or othor· 
DDJlfO,P&r &!iena.tion o~ the part of their father living a. _WISe. .One oa.nnot, ~ social tna.tters, merely say that 
~ life. There IS therefore ~o J1;18Wicstion for the & parturula.r oustom ·IS unusual, or not sanctioned by 
Com.mittes to destroy nch a beneli.Cient institution which is the •criptures a.ud therefore fit for condemnation 
bued on religious principles . .Joint Hindu fa.mil!es a.re .The Committee does nqt seem to know its 0~ tni~d in 
the component units ~ the Hindu eommonity and they the matte)' of marriage. It starts by sq,ying.that a. marriage 
eontribu~ i)o_,the solidarity a.~;~d strength of the Hindu between .&nY, two Hindus llholilir be legal if• (i) neither of 
OOJDm1mtty is a mighty Dation. If they are divided by tb~ parties IS insane, (li) neither has a husband or wife-' 
OOlnpulsoey'. ~rtiti~ it would lead to a. eomplete disinte. llvmg_a.ud (ill) if tllere is no Sapindya. relationship betw~n 
grat~ of Jomt. ~ and thereby of the Hindu eom. them. It proceede 1'urther however tO sa.y that the two 
muni.tyiJlOOUl'l&oftwe. '· . . should belOng to~the same Va.rn~~o (i.e.; Brahman, Kllhat· 

· · . riy~, etc;)• and should not belong to the sa.tne Gotra. a.nd ".. . 
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Prav~ra. i£ they belong to the sn.me' caste. Both th~se A woman, who could not get a child suoceeded in persu&d
<lOnditiollS appear to me entirely ren.dtionary and a eon· in~ her husband j;O m~ a S?oond time and is now ~ppily 
·ces.t!on to orthodox Hindu opinion .. 'rhey go against the bnnging up•her co-wife's children; If there W&ll com{l_ul~ 
Committee's own intentions to legalize e.ll non-Sapindya. ,!lory. monogamy, her husband would have been compelled 
ma.rriages. Even in the sam-e . caste·, having the same to. ~vorce her on the ~d of sterility (if that was per
Gotra. does not mean -any blood relationship in· most mtss1ble) or to a.dopt a. child. 'YJly'should it n,ot be open 

. ,._; Pravar1111 are still more insignifiol!.nt. Why then to. the woman to follow·.the third co'llrse of bringing up 
. the Committees hould want · to ban · Sagotra marrmges ' if not her o~ dbildren, at lee.st her husband's children 

. is· a puzzle. ·Finally tb Committee aga.frt restate that born in the samtf house and therefore dee.rer to her ! . 
no me.rriage, once celebrated. can be deoJ.a,red void on the In another c&s!'o a woman. we.s found to be ince.pa.ble.of 
t~le ~und o~ the parties belonging to dlft'erent Ve.rnaa normal sex rele.tions. The husband me.rried a. second 
or to the sa.me Gotre. if they belong to the same Varna.. wife and the two a~ living quite. amicably_ together. 
Appa.re!\tly the Committee ha.vo been unable to ma.ke .up Under compulsory monQgamy the woman would have been 
~heir mind a.t a.ll. · • • publicly decla!ed to be defective and divorced.. • 

It is thus. ol~ that the aim of having a uniform lll.w for In the 'present war a huge number .of young men have-
all. Hindus oa.n.either not be a.ohieved, or if a.ohieved, will be been killed in1 all .combatant nations, while the number 
11Jljust to la.rge sections of the Hindu popule.tion (lr, if an of young women he.s not diminished. The w~meu will thus 
attempt is made to please all sections, the law is bound . be forced to remain compulsory celibates or to resort to 
to be retrograde and ree.ctionary. • -sex relations outside marriage. A large number of women 

Some of the provisions regarding marriage h~.~ove 'a.lrea.dy les.di:og unnatural lives, diesatisfied with their lot will cause 
'beeli referred to above. The othere may now be diecllSiled '&lld has ce.used to a certain extent a dieorg&nization of 
;8erislly. There is a proVision to prevent· marriages bet;.. society. Manyearningwom~areinsistingupootheirright 
ween persons whose. husband or wife is. living' and thus to to he.v~ children and to lee.d a. full life even though they are 
intrOduce legal monogamy. Monogamy is legally enforced unable to get a husband bece.use of the emaller number 
in all Chrietil!n countries. One must now see whetJier the · of men, After the last war alS() conditions were similar 
new provision will be. just and socially desirable and' inmanyofthe·Europee.nc<iuntries. In:Berlin,forexample, 
<lOndll()ive to the happiness of individuals and families. . the number of illegi~a.te children Willi greater than "legiti
Similarly one. has to consider not only this provision for ' mate ·children born. In Russia.· a. man who Willi proved 

t monogamY by itself but also the conditions under which a to be the father of an illegitimate dhild was forted' to pay. 
' dissolution of alread:J' oontractedmemages is contemp}e.ted. ' for ite maintenance. • . . . . ' . 

In the 6rst place one must admit, that although le.rge The law of monQgamy is in existence in ~tia.n society 
'l!ocieties allow polygamy, the number of such households .for two thousand.yeers. Ca.ii ~e sa.y that bec&use of this 
is 'lrery sm411. Further, if 111 ma.n.marcymg a !lecond wife .law women in Christilln societies are . ..happier, family- life 
is compelled to maintain hie first wife, this number will be is purer and better t I do not think that there is any 
further reduced. Such an a.rra.ng"ement existe in the • justfflcation for <lOming to that conclusion. The •large 
1\fuha.mma.de.'n society.· Although divorce among them amount of litere.ture on divqrce, degradation of family 
is compe.ra,tively easy, the ~ contract provides life, ;remedies for the dying institution of marriage and 
for a relatively high sum of money to be paid to the firat _ family is enough to prove my contention. Of co1U'SO, I do 
wife as compensation, that,very few men a.ak for .a. divorce. . not wish to attribute all evils to the 'present custom, but , 
:But it is possible, that in some ce.ses the ~t wife herself there is no ground for asllllliling that compulsory' mono· ' 
persua.des the husband to marry a. ,second wif~ and the gamy shall insure • nobler family life. - · 
law shonld not prohibit. such marriages, Polygamy is The community who shall be hit moSt severely by com. 
ilEIJ.'tl;l.inly not immoral like murdQr or theft so that it should · · pulsory monogamy will be the Nambudria, and especially 
'be prevented by law. If one can remo.ve all the bad . the women. · The Nambudri marriage_ customs are very 
'(l()I]Sequences of this custom, then it would not be proper peculiar. ·.Among them bnly the eldest son inberite the 
to make a law against it .. Ayo~~~&n oan demand mainten· property and.he.alone is ontitled to marry. The Nambudri 
-a.nce for herself or trer children but love is certainly not a. younger sons are legally Ullmarried, 1>Ut they keep relations 
thjng that can be demanded with the help of a law. Once with women of the Nayar caste' :.under the name of ".Sam· 
the husband baa ceased to love the wife, I do not -. the ba.J!dham." (Recently ·these Sambandhams have been ·. 

'· .a.dvanta.ge in binding, them together by law. Which legalized, although the children of such unions have·Jl:P 
woman osn consider it desirable to have such a. husband share m joint family estates.) ']be children of these· 

·tied. down to her by law .and provented'from man-yi:J;Ig a unions remain with the. m.other, who belongs to a matriar- • 
'8e00lld time!· Further, wha.t advantage.shall the chil~n chal ce.ste. These customs make it neoessli.ry for a Na.m. 
derive· from being raiseil in such a. household ' Under budri el~st son, who wishes to get his sistell married·oft' to 
these circumstances ·the woman can lrave either 'l!epare.tion another eldest ·son, to consent to marry his future brother
or divorce· and it should. ~e free t? he~ to· have recourse . ~-law's sister as a kin~ of. mutua;! exchange. Thus an 
to. either of them 1111 s\11ts the partioula.r caae. Why ·eldest son of a Nambudri family havmg a number of sisters, 
•hould one insist that such. marriages must be dissolved * · will have tom~ the sisters of the husbands of a.ll of theni. 

1 am often cba.rged that I do not talte into &OOOU!lt how Orthodox .Nambudri fathers still -refUse to give their 
-unhappy wqmen, who have to live with a oo-wife, become. daughters to younger Na.mbudri sons, even if they are 
1 am afraid this is entirely due to a. miSconception about ciarrying on 'independent professions an4, ea.rning good 
my attitude. If the new law'ma.kes proper provision for wages. Many Nambudri daughtera of ma.rriagoable age 

• ··divorce, a. woman whose husband marries a second' wife 'have perforce to remain. unma.ri:ied and the Nambudri 
11hall have three alternati~s· before her~ (i) sepe.ration population is bound to become emaller and·S.maller. Now 

- 'With maintena.ilee, (ii)· divorce with maintenance as _long if in addition to all these disa.bilities, compulsory moru). 
u she does not me.rry a. second time, and (iii) to Uve ,gamy is forced on this community, they w.ill soon die out 
with the.OO:.wife in a joint hoUS!lholcl: . Ido not understa.nd, completely. 'The' provialons rege.rding"inheritsnce in the 
why ~he should be prevented from accepting any one of . draft Code are '1101 applicable to the Nambuckis so that 

:these. At present ehe has to Uvei compulsorily with her even in future, only the eldest son-willinherit the property • 
. eo. wife in . a. joint household. If that compulsion is It is tantamount 'to de~ying. this comDJ.unity if only the 
:removed; !)Ompulsory in~oga.my :woU!d:~be· found to be. marriage custom is changed while the inheritance is not. 
UD!leoessa.ry in most Caefl8 and unJUst m some. I am . touohed. · . · . · 
:giving below a. few oxe.mples, none of them im.rutiDa.rv. . Any modific&tillni of their customs by law should· neces. 

In the India of to-day a change of religion lias liecome . sarily be preceded by a thorough study Qf this sooi~, by 
even easier. than a· change of ~ss. A (:lhrietian woman,· vigorous .propaganda and, by consultation with social 
who could' not marry a. man she loved bece.use he had a • roformers among them. . · 
wife living, became, a. Hindu· in order to marry bini. As The new fa.milY:that comes'1nto elCisteitce by marriage, 

..long. as there will be in India many religions which permit . should continue, iti an ideal society, as a loving and perma. 
· polyga.roy eve~ after the Hindu'S have been o,ompul• nent unit. The children . growing· in such a. unit are 

'I!Orily'ma.de monogamous, a chango of raligion will_be a always under the loving ce.re ofboth,pa.rents and a.11ooiety 
'Very easy .way for. 'f!n&bling polygamous D)&rriages to be ce.n be considered progressive if.jt has a. la.rge, number of 
made 'possible. Jl'urther, if 'a. Hindu husband becomes such happy families in it. However, dee.th, ill·hoalth 
Muhammadan and • marries another woman;. the first poverty and unsuitability of the !lusband and wife to each 
(Hindu) Wife nia.y even.be deprived' of her. maintenance. . oth~ because ~f se~rai ~oM make many famiHes far 
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from the idEI&J and happy unit described abo-re. To insist ha.-re . the advantag& of this slightly progressive law 
that the man and woman must continue ttJ stay together Certain provinces may a.pply the provisions ·of this law ~ 
in spite' of oontinuous friction would be harmful to society. agricultural land and there sha.ll thus be the possibility of 
Therefore if the husband and wife find it impossible to great diversity between the different parts of the country 
li-re Wgether for any reason: wha.tsoe-rer, they should be Thus this law, which purports to be a uniform set of provi: 
permitted to separate. The pres&nt courts and system of sions applica.ble to a.ll Hindus in British India. shall bring 
giving justic& are howe-rer entirely unsuited to deci4e about a new ,di-rersity. 
questious of divorce. Whene-rer divorce. oases go into the The widow, sons, daughters, predeceased son's sons, etc;; 
ordinary courts, they merely bring about further estrange- . ha.ve been enumera.ted as heirs of the compa.ct series, then 
ment between the parties, helped many times by la.wers in their absence there are enumerated other descenda.n~ 
and prominently fea.tured by the press. The provisions I would like to suggest, that if a. predeceased son's son u; 
for divorce in the draft Code are so. distorted that no couple to be considered as belonging to the first series, the son of a. 

· can . get a divorce without defa.nriug each other. To predeceased daughter should also receive the same treat. 
pronde for divorce if one of tha partners is i!Uffering .from ment. Further in the a.bsence of an. heir in the 
a dangerous and communicable disease for seven yaars, compa.ct series, the daughter ~fa. son and the children of a. 
provided it has not been commwtica.ted by the partner, is daughter should be given preferen~ over nephews, uncles 
indeed shoclcing to any reasonable individual. Instead Of etc. Considering that this deals only with the estate earned 
laying down the specific grounds under which alone divorce by the deceased, it is unjust to a.llow it to go to other 
could be granted, the law about divorce should be of an re~a.tives in J?re.ferenCil to the son's daughter and daughter's 
entirely different nat_ure. Divorce, maintenance, sepa.ra- children. Simila.rly nowhere does one find the mention of 
tion, the custody of children,are all questions very closely the children from a concubine. Whenever a man keeps 
rel&teil to each other, a.nd must be solved as one complex. a. woman as a concubine and children are born from such a 
If a couple do not want to stay' together,. their quarrel union the man must assume the_. responsibility of their 
should Illilt go to one of the ususal courts, but to speci&lly maintenance. Otherwise the man's estate will go to his. 
oonstitured- "marriage courts." In these courts, the . rela.ti* and the maintenance of his children from th& 
stipenpia.ry magistrate should have the help' and co-opera- concubine shall fa.ll upon public funds, which is certai!lly 
tion of e:s:perien~ men a.nd women of wide outlook. unfair. Just ·as. daughters are given a. slightly inferior 

- Lawyers a.nd newspaper reporters should ha~e no access · position in inheritance as compared with sons, some posi
td these courts and the procedure shoul~ be m camem as tion; even inferior to that of the daughter must be given 
far as possible. Only the order about divorce or main- to the·children from a concubine. ' . 
tenance, etc., should be published. All dOlnestic quarrels Th · · b t ad · · 
should be brought before such courts and if the magistrate e prov_wons a ou option m17't be discussed in one-
a.nd the- assessors, after making every attempt to arrive or tw? pomts. Persona.lly I II:~ m favo~ of entire!~ 

"at a oom romise fail in their efforts, the man and woman remo~ from t~e Code all prOVIl!!ons ~ga.rding adoption. 
should bepaHowed to live separately or be granted a. divorce. !~!yt~dto:fes~o t!ee?·roo~ .m lftedud SOCih·et~ and so 
Further, orders regarding payment of maintenance should us . ~ve err a . r- eat r1tes per
be executed through such courts and the money paid with. fo:med ~y a son, that lt. will be very difficult .to do away 
out bother to the woman. -Thus even if a husband and wife wtth this custom 80• qmckly · . Only educa.tive propaganda 
are perfectly healthy if they ca.nnot pull pn together and and the . non-practice of this. custom by the educa.ted · 
are continuously quarrelling with ea.W other, they should p~le wtll. gradually le~ to Its death. The draft. Code 
be given a. divorce if all attempts to reconcile them prove gtves the nght of .adoptlOn to any male of 15 years age. 
frnitlese. Further, the question as to who is best fitted to Now a boy of 15 IS ~ot. even all~w~d to .marry according 
take the custody oUhe children should also be decided by to the present la:v ; lt IS doubtfiil if ~e IS physiologically 
the marriage court on its own merit. In ilOme cases the ca.pa.ble of becommg a. father. To pel11llt therefore a person 
court may Sllceeed in reforming' one or both the partners who cannot even be a. husband to become a legal f'ather 
even if he or she has erred or is suffering from a disease b appears to be very strange. I was. told, that it may 
armngingfortempo~ryseparation, treatmentinahospita.L happen that a. 15-yea.rol~ boy, :who~ the.h~ir to a l!l'?at 
etc. Where divorce lS the only remedy, it can be obtained est&te llll!'Y be on the P0?It of dea.t~ and 1t IS to proVIde 
without undue publicity. It will thus be possible to arrange for an he1r to that estjl:te ~ ca.se ?f his dea.th that this act is 
not only for divorce but &\so for adequate maintenance rt:sed. Jredo ~r COhiiiiiderht~IB explanation at all sa.tis
for a. woman and her children if her husband embraces a.c ry. r a. sue an eir mlty die below 15 also. 
another religion.or plans to marry a. second wife or is addic- Then the draft should have allowed the adoption of a. son 
ted to drugs or goes about with other women, etc. Thus t.o ~ny ma.le of any a.ge :whatsoever. In any ca.se the lower 
if it becomes possible for a woman to get herself freed limit. should no~ be differe;';lt .frotn the minimum a.ge of 
from an unwanted ma.niage tie, compulsory monogamy mama.ge according to the eJOStmg law. . 
will becoma. llll.IleOOSS&ry and impra.ctica.ble. At present The draft Code has ,made some provision of thb ,inheritance: 
a woman must remain boond to the man she marries. She of a. pa~ of the fa.tj:ler 8 property by the daughter. Further 
has to Stay in the sa.me household ~en if her hllSba.nd a growmg. number of women a.re leading independent Jives 

. marries a second wife, beca.use she has no means of liveli- and ea:rnmg money. ll do not understand why suoh 
hood. Thl!S the present state of affairs is unj~ tq her. uuma.med women should be ~eba.ITild from adopting a. child. 
But if there is a. .provision for separation and maintenance The draft Code allows ~nly Widows to a.dopt sons. ' Further, 
or divorce, it will be a matter of her choice.if she lives in a. why_ should the adoption of B: d~ughoor be not permitted t 
polygamous household. Thns my suggestiOn will remove· !t .IS true that th~ pernuss10n to adopt a son only 
the social injustice of the present custom of polygamy and IS ill: accorda.nc~ With the general Hindu tradition. 
where a. husband and two or moxe wives will st&y together But :£n th~se hHin~--~~unities where inheritance is 
it will be only because they desire to do so. Why therl secor g 0 .t e """"~Wllloli&taya.m or Aliyasa.ntha.natll 
should that be prevented by law 1 Any wife in such a ...S!stems, the line cannot be continued except by the adop· 
household can ask for a. separation or divorce as soon as :~~of a da.ughhter. Thus the t}y:one of the Tra.va.ncore 
.(lOll(litious become intolerable for her. a . goes ~ t e son ?f the sister of the previous King. 
' Considering all these things, and after giving protection Now if a .King has.no smter, the problem cannot lie solved 
to those who are likely to suffer injustice under the preljent by the fo~g adoptmg a. son or the King's mother adopting 
costom of polygamy, the only reasonable conclUsion is a. son, r e ca.m;tot come to the throne. It is only by tbe 
that the whole of Hindu society should not be subjected to m~tthher ohrf the King adopting a. daughter (whose son is to 
compulsory monogamy. Further, those women who ge ~ t one) ~n the line be continued. The same is tbe 
would wish to prevent their huSbands from marrying again iaa.se mth the lfin:du Khasi States in Assam. Thus if the 
during their lifetime, can still register their ma.rrisges VI' w~e to P~l11ll~ the a.doption of a. son or a. daughter by 
IWleOJ'ding to the- Civil :Ma.niage Act and still retain their 1 any ~du ~illt,. 1t would be suited to all requirements. 
ata.twl aa Rindns .. There does not therefore appear to be _ Hindu 80Cl8ty iS one of. the oldest in the world a.nd 
any ~use to change the present customs at one stroke. , , :erable communities, ra.~ti and cultures. have been, 

The provisions of the Code regarding inheritance of & • d under the name of Hindu. • This process has been 
Hilldu who dies intest&te st&rt with a. 'fundamental go~. on at least for 4,000 yea.fs. , Tue Cl!StomS and ' 

' exoop. tra.dit10ns of the co 't' 
tion. It is not a.pplicable to self.goveining provinces in the patriarch 1 th =~ 1es . are dif:E. erent, Some a.re 
matter of agricultural land. The regions under the S . a. • ~ ers matnarchal. . Some do not ma.n1 
Government 'of India. are in general ba.ckwa.rd and sha.U ;;mda.-~la.t10Inns, others marry quite near rela.tions like 

1 ss.oousms. . some the bride receives money, in others 
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the groom teceives it. The' eldest·s~n is the sole ~eritor in ' law parties secure it by con~ersion ~ another r~ligion and• 
some, all sons get an: e9ua.l share m ot~e:s; W1dows are thereby 2 per cent of the female population goes out of the 
allowed to Jlla.rry agam iii some c~mmumt1es, they are not · Hindu fold in every decade. , • · ' 
so a.llowed m others. Some are. higlily civilised others are ' ' • · . 
quite primitive. To aspire to lnake"'lo single uclrorm law . (3) ~ere. was a cry among educated women for equa' 
for such·a. hetilrogeneous society is difficult-well-nigh im. nghts of inhentance and absolute power over property •.. 
possible. It is proper that the injustices in the present.. We had already submitted our written statements and . 
,customs should .be remo:ved an~ th~t part of. the draft Code have given answers . to the questiorur put by the 
~h01;1id be app~cable .to all Hindus .. But m .otter cases, Committee. We, however, think it necessary to amplify 
e.g., cross-cousm m~trnages or uncle-ruece mama.ges, a good ~·our answers to the above arguments ·a.nd 80 we do cul 
deal o~ atudy is -necessary to determine which are anti- 8eriatim- . · · · . · 
social. _It. is possible that the final outcome of study is that · (1) Ifprat~oma marriages are bad iri principle it is no 
no particular custom among those prevalent can be marked . argument that 1t should be legalised because educated few 
as good or bad. It would then be unnecessary to have ttni. take to .such marriages. Because . few pe9ple commit 
fot1llity merely for the sake of uniformity. A society:_ thefts nop.e thinks to lega.lise them. Legislators should in 
·which is cha.racte;ised by such _diversity need not the in~rests of society as a whole, impose restraint on the 
necessarily be . con~uder_ed weak:-~. fact. it ~ay _derive its p~~sion of an i:ndividual ~nd not encourage it. If the pro •. -
strength fro!iOits diversity. This mde divers1ty m custom Vll:llOn for pratiloina marnages is meant to keep the couple 
makes ·• fo! .mutual t?lere!lce and represents a range of in the Hindu fold, then such provision is insutficientfor th&t 

.adaptations m novel Circumstances not· possible to11 rigitUy purpose beca_me there are instances of ma.riia.gea between 
uniform and dogmatic community. ' . Hindu and Muslim boys and girls. We therefore maintain 

96, Messrs. L. M. De.shpande, M.L.C., N, :B. Budkhar, . that pra.ti!oma ma.rriages·should not be allowed. 
B.A., LL.B., P:eader and N. A. Deahpande, . (2) Divorce is not at all a necesse,ry corolla.ry/ Mono· 

' B.A., Pleader, . ga~y ~a rule ~mong Hindus !"nd polygamy ia an ~cept:ion. 
, fJ;tPp!ementing ora! evide'Me. .It IS d!fficult .to find even one msta.nce ~_a. thous&I~d .!l'n~ yet 

We .were ·exammed on 5th February 1945 at Poona.. In there IS no divorce. If ~onogamy With d!-vorce IS msiSted 
connection with our ex~~omination we have the honour ·to upon to check theoutgomg of 2 per centfemales to another 
state as. follows : . . _religion, then it can with equal force be said that males who 

It was argu,ed by the members of the Committee at the _want polygamy willTesort to M1;1-Slim religion .. 
time of our examination thatc- , , ' (8) The Committee wish that the .Code should be 

.(1) It was necessary to legalise pratiloma. marri!tges acceptable to ~he general Hindu., public. , We maintain 
in view of the fact many. such marriages are taking place that i£ elections are fpught out on this .issue they will gp 
among educated boys. and gh:ls. , against these.. provisions. Even, if the matter is referred 

(2) Divorce was a necefsary corcl!ary of monogamy ~ to women we feel confident th\1-t~ barring the few educated 
and.that for want of provision of divorce under the Hindu the general opinion will not support the Code. · ·' 

. ' ' 

·II. DELHI. 
1. The Anti-Caste Asso,ciatlon, New Deihl, 

In the~opinio!l of the Hindus of New Delhi, Clause 3 (b), 
viz., " If either party is a member of any caste, the other 
party must belong to the same caste :•. suggested for pur· 
~oses of marriage as an alterp.ative by the Hindu Law 
Committee appointed by the Government of India for 
framing a Code of Hindu Law should. be deleted as it· is 
out-of-date and anti-national and strikes at the very 'robt 

· NDw it is the ea.rnest ca.ll of tl).e' times to enforce the law 
as soon.a.s possible. ·In case of intestate property, the law 
should b!}> modified so that t'he surviving girl•or ·widow is 

··saved the trouble of going to Court: There are so many 
difficulties in 'the way of a. Hindu woml!.ll seeking the 
CoUrt's assistance. " ', • 
· Hundreds and thousands of sufferers will bless, and the 
fiouls ef the deceased in heaven will hail, these efforts of 
Rau Co!ll.lll..!ttee. . · . · · . · ' • -of solidarity of the Hindu community and· be passed in 

its origin!\~ form as suggested, that is, inter-caste marriages S. International Aryan League, Delhi. 
among Hilldus are valid. ' 

· · - · · (i) Without. commitlllent as to deta.ils and spe~king 2. Jaichanifra Sharma, Esq., General Staff Branch, General broadly the Ssbha welcom~s the 'attempt of the Rmdu., 
•Headquarters, New Delhi.· Law Committee to- evolve a.·~orm .Code of Hindu La.w 

Rau C~mmitteoha.s added a ~agnificent cliapter 1 to . .for Ri.nq,us by a reasonable compromise among the various 
Hindu history ·by modifying Hindu La.w·in its essentia.l schools of law· prevaillifg ·in the. country: ·Tile Hmdil 
form. The womanhood which is the better half of our Law had become _so much overridden by case-law that 
community and without whose betterment the a.dvan<fe. ~ts qodijicatio~ was overdue. The ptPducti0n of a uniform 
ment of our whole commUnity is in alieyahce no doubt code which wil,l apply to all Hindus is a. llistinct advantage. 
deserves justice. The noble sacrifice which this sex· hail .. (ii). In the matter of intestate succession . the Sabha 

' made for the nation building work in l!eneral and Hindu strongly. disapproves of the inclusion of daughters among -
cause in particular in the past, strengthens the demand . t simulte,neous heirs ' in clause 5 (i). · In its ·op~oD: the 
of such rights. . . / .. · · ·,daughter sh~uld not be an heir · J!hen th"e .intl!state has 

All rights a.re reasonably mentioned in the draft and l;lolso left a. soil- or sons. . · . · · 
every impartial Hindu will be proud to support them. . ·: • (iii) Regarding marriage, the Sabha. n6tes with ·much 
· · Take fi>~ instance the right of succession of a Hindu _satisfaction. that the marriage.. between the ohildre'n of · 
Widow wh6 is left helpless in this world after her husband's ,two brothers to which strong eli:ceptlon was taken •.iri my 
death and who 'is treated horribly by her. relatives. She previous note has been absolutely'prohibit.d in the Draft .. 
·cannot knock at the door of Courts for justiee. · She cannot · ·code and that· sacramental. marriages between..' .agnatio 
comll?te with men. S~e' is helpless in ·evecy manner. sa.pindas have also been. prohibited. The provision of 

' 1magine"her fate. Jt·is;therefore;.butfaii' that she'$hould 'optional registra.tio!f. for sacramental ma.rrili.ge·is· also a 
get a. share fi.:om her .deceased husba.nd's probe~y. great iuipr()vement .. · · - . , . ·. , · . · 

The next sufferer is the surviving girl of the deceased. ~- T.his Sa.bha. welcomes the work of the~~ Committee 
This is' well-known to every Hindu that father's responsi· because the Hindu Law has become so· mucl\. overburdened 
bility .: does noji end just after marrying his daughter. with case-law that its codification has become ' very 
Till her death she forms a wart of her father's j{a.mi!y. necess•.ry. • . • . · · , 
In the absence of her father this gap iS fillea by her brother 2. The endeavours of the Hindu Law Committee also 
who does not lag behind in affection and kind treatment deserve much commendation for the attempt to evolve 
a.nd is proud ·to have sisters. M9rally and financially a uniform law . for all Hindus living ·in various parts 
she ~helped. And thu.s her destiny is s-ecured.. o,f India. by a. reasonable .compromise .among the several 

·. But in the. absence ofj;hese both, the property ia shared schools of law preya.iling in the coqntcy, chiefly .Da.yabhaga 
by those who were actively hostile to the deceased fatlier and · and Mitaksba.ra. • · 
what sympathies at the hands of the usurpers can be 3. The Sa.bha. regrets that this very important legislatio11.. 
exp~cted for the surviving (a true heir) girl to whom.her has been placed before theLegisla.tiveAssembly at a time 

. ' hrotlier. and-father were pledged ~ccording to eristing when a large number of eminent leaders of the Hindu 
Hindu euatoma. The girl is deprived 6f j!Ven seeing her 'community including many expert lawyers a're in detention 
birth pla.ce and passes ·her life thrOllflh moral annihilation. . inside ja.il, and consequently unable . to ta.¥e part in 

1-14 . ' . 
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dris ·work or to express their opinion on it. The_. Sa"bha , An, identi~ opinion hu been submitted by the Arya. 
will be glad if consider&tion of thiil Draft be P?S~poned till Sama.J, Delhi. · • • , . 
the abo:vementioned leaders are released from Jail, a.nd an 4. Stl Chatar Behar! Lal, Senior Advocate, Delhi' 
atmosphere suitable for oonsider&tion of such important • The subject of Hindu Law is a va.st one and require 
subjects is restored. · · oonsider&ble time,• learning, industry and research fo 8 

4. The postponement of the oonsider&tion on thiil Bill overhauling a.nd superseding the law which ha.s bee~ 
will in the opinion of thiil Sabha. also be expedient on the governing the Hindus for generations and ages. _ 
ground that having been published only in English the Hindu Law is not lik th Co La 'f E 
ordinary Hindu public ha.ve not had a.n oppotj;unity to e e mmon w o ngland · 
--~·-'~er t't pro-"'y. The "~bha.t's glad that the Govern- nor is it a. statute law fra.med by any monarch, any autho~ 
"""""" I:""' .,.. ritative body or legislature. · · 
ment of the United Provinces htu~ recently brought out It owes its origin. from : , (1) Sru. ti, (2) the Smriti, (3) the 
a Hindi translation of this Code. It will be advisa.ble to ed (4) 
"-- 1·t '-.-···'·ted into the vernacUlars of other importa.nt app~v u.~ge, oommentarms, (5) digests -and (6) 
wo·~ ,.......,... . JudiCia.! deCISlOUS. . 
provinces also a.nd this will require time. • . . . . 

5. This Sa.bha. also emphtu!ises the view tha.t when this • • In India. a.s ill ?t~er Orten~ oow1trtes the law is an 
Draft comes before the Legislature for consideration, only illtegral part of relig10~. IIJld ethics (Dharma) .. The Veda& 
Hindu members of the Legislati:ve Assembly be asked to should he regarded a.s tts firs~ and fore~ost source. There 
vote thereon a.s has freqllently been the practice in such ~a.ye been many commenta~~s of the Hindu Law which 
cases. This Sabha. a.lso J;Onsiders it proper to emphasise lt 18 unnecessary here t<i detail. 
the principle tlla.t only Hindu expert la.wyers should as a. Manu .. Dharma Sastra is t~e text which governs the 
rule, ta.ke part in the propa.ra.tion of such important Bills · Bindua ill matter of succeSSion, property .and mo.rriage, 
touching religion. . , etc. . . . · . 

6. The Sabha. considers it sufficient to express its opinion Mitakshara. 18• the supn:me authority which is followed 
only on some important aspects of. this Bill without ven-' . throughout India. excepting Benga.l. It wa.s written in 
turing to go into details. . , the latte~pa.rt ofth~ eleventh century. · 

7. In tl16 ma.tter of succession, thiil Sa.bha. welcomes with The ~dus of this part of India follow .Bena.res School. 
gra.titioa.tlon tl16 fact that efforts ha.ve b!l&n made in this · T~e Hindu L~w deals with-· · · 
COO.e to raise tl16 st&tns and rights of women. The limited (1) Inher1j;ance. 
esta.te of woman in pro~rty is merely a. creation of judicial , (2)· Woma.n's property, . . 
decisloDs,-and no basis for it is found in the Vedas and (3) Cop~cener and coparcenary property. 
Snuitis. It is a.· ma.tter for oongra.tnla.tion, that it ha.s. (4) lllam~e. · 
been tota.lly omitted in this Bill, a.nd a.bsolute rights over (5) A~op~ton. . . . . 
their property ha.ve been provide_d for women as in ~ (6) Minonty and guardianship. 
~ of men. It is also satisfactory tha.t several near . (7) Deh~: 

-cognate relations who were not heire previously, ha.ve now (8) P~riation. 
been made heirs. · · ' · (9) Gifts. 

8. This Sabha. however strongly opposes the provision {10) Wills. · . . " 
made in this Bill for~ the da.ughter a. simulta.neous (11) Religio~ allli charitable endowments. 
heir with the son and gra.'n<l!lon a.nd giving her a. sha.re in {12) Imparttbl(\ property • ., 
the father's property eqwil to ha.lfthe share ofa. son. It is (13) The Law. of Da._mdupath, eto. . - · 
only proper and equitable tha.t the da.ughter or her sons Some of the said ~p1os can only be dealt and legisla.ted"' 
shonld sucooed in the a.bsence of a son or grandson •. But by the centl"lll: Le!pSlature . at present. and consequently 
to make her a. simultaneous heir ,with the son or griiJldson the pr~nt l!£indu . Code 1S not a!id cannot he called 
is neither just not advisa.ble. It is clear tha.t abe gets a . exhaustive ~du La~, ';'lore so, this Code llxtlinds to the 
1ilia.re in tl16 property of her husband's fa.mily. To give whole of BrttiSh India, 1t means, tha.t the Hindus of the 
'her a share also in the fa.ther's projlerty would be an in~ St_ates sha.ll follow 111!1-nu Dharma Sastra, ie.; the present 
justice to the son or gra.ndson. This provision is also· Hin?u Law.- ~tl16mtestate was Qot domiciled in British 
very likely to embitter fa.mily tela.tions among Hindus for India at the tune of ~eath, a dift'orent law will govern his 

. sisters who are hitherto looked upon with great affection movabl~ property, vide 3, sub·.clause (a) of Part ll. 
in.Hindufamilies will become objects of aversion on account . We will ~ave I? consult and refer the present Hindu Law 
of the riva.l claim in the .matter of succession. It will also ill matt:ers outsi?e the scope of the subject~ which are 
lead to. needless litigation among brothers and sisters. dealt ~th by this draft Code ; we shall have to refer to 
In the case of families living on tra.de the ' sha.ring by the llin:du Law for the definitions of " Gotra " and Pra· 
da.ughters and their ~~bands in th~ fa:mily bli.Siness is vara.,. vide 5, l!]lb:c~use ,~g) of Part I and alllo for the 
also very likely to be m]urlons to oontm111ty of established · meamn~. of expr,essto_llil.. Da.ttaka son," " dwa.yamushya
firms. . yiiJlana. . son, ' Kntnm son " and "'da.siputra " vide 

9. In Part ll, claUse 21, provision has been made for (2} (~) of Part ~· . ' 
disinheriting tl16 children of converts to other religions. . Hindu !-a.w 1S the present La.w of the Hindus. It hlllJ 
In tl16 opinion:?£ tllfs ~bha the conv~rts thetnselves been C?dified by enactm?nts tha.t Hindus will be governed 
should a.lso be disiuhented. . by thetr persona.l la.w ill matters of succession inheri
. 10. In respect of the :Marriage Bill this Sabha. expressed· tance,. marriage and adoption, etc. The overhaullng, Q.lld 
its gra.tifiCI!otion tha.t no ba.r has been pla.ced on inter-caste changmg ·the :Manu Dharma Sa.stra as commented . by 
ma.nia.ges. They are freely a.~owed . in civil ma.rriages: seV!'f&l s~hools is an interference with the p~rsona.l law 
In tl16 oa.se of sacramental mama.ges, 1t hM been provided of the Hindus. Even the nature of the property of .the 
that if the husba.n~ and. wife ~re ~ difl'ere~t. castee or .Hindus is changed by ~he Hindu Code which is not .only 
sub-castes noema.rrJl!'Se will be mva.lid on tha.t account . unacceptable to the Hmdus of this part at least but ill 
•nd this ia ca.lcnlated to encourage inter-caste marriages: harmful and damaging for the HindU Society· This Code 
This Sablu!: particularly welcom';S th.ill reform ; for the is snperse<!ing the law that has been governing the Hindus 
-~ Sa.maJ holds t~t the heredita.ry system of castes ia for ce~t~tes IIJld that has been l:Janded down to. us from 
opposed to tl16 Vedas and Sa.straa, IIJld is highly injuriouil ·the RtShiS,of old almost• unimpllired by the- Vandalisw 
to society. F?l' this tea.son it made special ef!orts to get of ages. · · 
the Arya.lla.ma.ge Act o£1934 p~ by the_ LegiSlature. · . . ' Inti8tate BUI!Cellsion. ·. 

11. In ~ of Sagotra. Marriages, this Sabha, ~olds 1. The law ofsurvivorship and the law rel~tin to inborn 
tha.t sue~ mafria.ges a.~ not S:UCPP?rted by Sa.stras. rights are altogether repealed. CJa.ssifioation g hu . been 

.12. This Sa.bha ooDBI?ers .1t h!l!hly oommenda.ble that mad~ adopting the Islamic Law which is not 'Con eiiia.l ::baa been prohibtted m this Code both for men and 2. I~ is very e!!.fly to violate this Law if a Hind~ male not 
of di h S b , , acceptmg the Hindu Code makes a will and makes a test&· 

1~. lf1 respect yorce, t e . a. ha. ~olds tha.t. it ha.s mentacy suo9e5sion of his own. A Jaw liable to be so 
been j!IVen no P~. ~ t~e Vedic mama.ge and Jt does ea.sily broken a.s a. matter of fact has not the force of a. law 
not., (~· COIIlliW!~ lt ·pro~ to e~c;onrage divorce. Hindu 'People not approVing 'the Hindu Code would lik~ 
Bui m ~.of the l?resent BOCillb I. co11ndiJ;ro~ the Sabha. and prefer the present Hindu Law to follow which the~ 
tm.gge<rt.s t...... reDlJirl'Vl.ge ma.y e a owed ill the cases under the oirou tan · ld k' · ' mentioned in elapse 30 .of Fart rv. of the Bill b • k' IUS ce~ wou mo. e the law of 8UCC9BSlOn 
an,.......,.;~ to the 1 • • ~ • y ma mg for themselves by thetr own testaments thus deviating 
v~y•-- , e prOVlSIOn or monoga.my m.olause 10. . from the Hindu Code. , ' ' 
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· Amongst the various reasons for my vie~ 1 p. lace · 
of them to be considered': sonie 8 .. If the tendency of the framers of the Hindu Code is 

. (!) There is a system of dowry at the time of the to give an equal status to the daughter with the aon or to 
·ma.mages of tho daughters. lfihdus whether rich or poor favour the daughters, why is it so that i.ri clause 5 elM$ I 
or.of w.hatevor status they may be, at the time of marriages (No: 5] b~ot~er is the only heir and not sister as in the case 
?f thell' d~ughters pr~sent everything of ordinary use 0.f (l); Slmilarly there is ·an objection in (6). · Why not 
jUSt~ furniture, utens~s a~d very often silver jewellery s~ster ,s son be mentioned in_ clause I (6). The sister and 
~d ~ many case prec1ous Je'!eUery, clothes of every des- sts~ s son are given lesser class No.3 (2 and 3). · 
crtption and beddmgs according to their capacity which 9. A similar objection can be successfully raiseQ. in. 
is made p~rmissible by Parts III (a). and .II clause 'a sub- clause. 9, ~e 3 where it is ruled "the heir who is in the 
clause (3) m the draft Code. 1 

• ' male line IS preferred to the heir who is in the female line 
(2) A daughter-in-law gets her share and iS entitled to .at first point." , . · · 

have partition under the provision of Act XVIII of 1937 · Rule 4 ~!so m~es a distinction between a male and a, 
amendedbyActllo£1938. Accordingtotheseprovisions female hell' .. This appears.to. he inconsistent with the 
in the oa!!'e of· Mitakshara joint family the widow takes trend of clause 5, class I. 
~he pl~ce of her husband~ · 10.- In rule 10 cif clause 9 the :fellow student oome8 after 
. (3) The son does not succeed to. the father-in-law as the intestate's discipl~. ·• 

hi! s~n-in-law accor~g to the codified law o~ succession. In rule. 14 o~ clause 9 distinction is made in respect of 
~.n·this. way the. s~n IS ~t a. los~ who h~.the nght to offer· ,property ~ented by a woman from her husband and other 
oblation~ M!d pmdas. In Hindu religton ~nd according · property vule. (a) &IJd (b) of rule 14. · 

to the prmc1ples of Dharma Sastra somethmg is alwa.ys Again to succeed· to the other property of a wo 
offered to the person who perfol\IDS his kriya. On the · not inherited by her·from her husband son's son m:~ 

·other ~a.nd we. are taking that right eve~ from the son and . daughter and even daughter'~ son and d~ughter's da~;hte: 
thus his share ls.reduced. . . are preferred to her. husband and in clause 14 (c) 'i) 
. _ (4). In India amongst Bfnd~ ge~erally something a ·son is made to take half the share of a daughter. . 

• 18, also presented on tho occasions of different ceremonies 'It is unintelligible whether this allotment of share is 
annua~y. Re~y the .father of a daughter has ~o pay .• made on'any principle or on the sweet sheer will of the 

I ,some~hmg to,his son-tn-law and daughter OCCS.Sl~nally framers of the Code; ' 
1¥1 a. Jazya • . · ll: ~he sanctity of Hind1;1 Law and the exception&l and . 

3. !!'he present :Manu Dharma Sastra allows a father ·spec1al 1tem of .Manu's Leg~slature, i.e., right- by birtli is
to make a gift of inlmovable property even in cases of .alrogether taken away. This is the right which has' saved 
Hindu joint family. . , Jlindu families from ruin and destruction for ages and ages. 

The suggested Code is confined to heritable property' of a Parallel to _this the Mussalman's Wakf Property' Act of 
Hindu dyilig intestate; vil:le clause 3· of.Part II. We 1943 is adopted.· . 

· understand that no Hindu would like to die intestate 12. The law ·of survivorship which is the noble and 
under the p~ovieions of tb.4!.Hindu Code. This ~ make · special characteristic of Hindu Law is abrogated. 
tbe Code nuga.tory. • ' · 

4. The father having herjtable property ma.y · will·' Marriage and divorce. 
away the whole or any part of his prop~rty to his daughter.. . I do not find ~y definition of malTiage in this Code." 

5. Nowadays high e!lucation "is given to girls ·at a. .. .According to Hindus it is a religious and 'sacred tie 
great expense. :Xhe girl.,if uneducated or illiterate never between a man and a woman while Muhamma<!a.n Law 
get~~ properand good husband. , · <l.efines marriages as a oontrac~ which has for its object the 

6. We find that throughout India particularly in procreation and legalising of children. . 
United Provinces, Bihar, Orissa, Karachi, Rajputana and While Christian Law says it is a uriion of one man and· 
other provinces which need not be mentioned, a custom . one woman at one and the same 'tim!l ; so according 
·called "Qarardad" has spread and the fathers of the. to Muhammadan and Christian laws it is contract while 
'eduCJJ.ted sons demand very high price for their sons. • to Hindus it is a sacr()d tie which cannot he severed: , 
We may ·remind that if th\' sons are sold in this way I sh.all here quote an articl'e published in thct" Kayastha " " 
a. father-in-law must get earnings of hill son-in-law. August 1944; by Mr. Rukmani Kumar Mathur. The arti-

7. If the 'daughter is educated or Js in service her/ ole is headed "Marriage-A contract or a Sacrament:'~. 
father does not accept anything from· her . but rather giving the up· to-date views of Indian ladies ; the article 
even in that ease pays something out of his pocket to is here given below in extenso·: · • 
her. Her whole earnings go to the husband's side. · '"In the materialistic west, as it actually exists to;aay, 
. _On the above suggestions which are a very few, would a.ny the contractual 'IIS}Ject of marriage is very much to 

Hindu like to adopt the Hindu Code in this respect unles.s ·: tM forefront, and its natural corollary, divorce, is rather 
and until tlie -offer a.nd acceptance ·of the dowry the freely resorted to specially in Ameri,ca, to counteract the 
"jazya. " called the presents to the relations of the eiTor of judgment, want of, tact, indiscipline and la.ck of 
husband, the· presents at the tinle of .the birth ef child self·control. · In India on the other hand, where the 
to the daughter at the tinle of the marriage of her children . ·spiritual side of ·this ceremony is not yet lost. sight of; 
and ·so on and' so forth aro obliterated; and unless and marriage is still :tegarded as a sacred relation between 
until the investment of the father in the daughters bringing the two parties. immeasurable above the mundane 'and 
up education, etc., yields profit to him. · ~ secUlar world of ordinary life. To those however, in India. · 
· It is always ·the rule that at the jJ:me of trou~le, illness who have been ',dazzled by'"' the meretricious glamour of 
or other. calamities to a father, sons, da.ughters-m-)aw do the western mode of exill£ence, this spiritual and religious 
.serve-more and are found more useful titan the daughters aspect makes no appeal and other individual and social 
and sons·in·law ... It is also sel)}l an_d experienced that . sides only are' the real faotoril that count/'. , · · , _ 
daughters''children do not love or lia.ve regard to their We. see both these sides faithfully represented in the 
mother's parents as they have to~tds th~ir paternal resolution and the subsequent discussion on the subject 
!!randfather gJCI).ndmother and so on. · • 'in the All-India: Kaya.stha. Conference Session held 'in 

. ·"'A Hindu' considers it very\ obnoxious, to take anything DeljJ.iin'the month of Aprill944,and the original mover of 
from his daughter, even to dine at her ho)lsO. . the ~solution Mrs. Varma, has actually proposed both the 
. A daughter is an heir and . is given rights under the ' contractual marriage· and its natural consequence, the 
:&fanu Dharma Sastra. She is not overlooked and has divorce. The opposition has· been very ably led by 
o. proper place, but she is not reck~ned in the same degre~ · Mr. Tara Chand Mathur, Public Prosecutor, Delhi, with 
with the son. . • · . considerable 'vigo'l!l', legal acumen llpd forensic fofllSight. 
. The sons are staying at the house of their parents and All honour and credit. are due to both these pmielj for 
living with wives~ increase the humber of family members · h~ving focussed the .attention of the community on this 
and serve them while the daught.ers are taken away from impoljant question in such a hi'ghly creditable manner. 
the house ·reduce the number of the members' and serve ',rhis discussion reminds me that I had once an occasion 
<Jthers wh~ do not belon~ to the blood of the father. to put a similar quootionto ·an Indian lady of rather 

-This change will create trouble, dissensions in the family ·up-to-date views in order to see what her personal reactions 
and litigation after father's death and wi~o.~o .take away were in this respect. To my utter surprise she gave vent 
t4e fili!!ollove from this woJ:!d. · · to· h~ feelings ip a. very vehement 1md forceful manner 
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" · Provinoo Central Provinces a.nd Centrt¥ ·Indio., . eto., are ; 
dt>preoati.Dg the -nern pOint of view a.nd su~ting the concerned tha.t there is a growmg I domo.nd for provision 
......... _, to be maintained in our commumty. ~er 
.,.. .. _ ·- b t thE!re were three notnts of divorce. . . . . . 
remarks were mther strong, u · · r- sh There are ample provisions in the present Hindu Law 
which were p&rticularly prolJlinent in· the deciSIOn e rot dissolution of ma.rria.ges in the proper oases. As 
~~~~t. the contract basis of marriage (with. its nstural remarked by Mr. Sriniv&sa. Iyengar, ·" Tha.t dissolution 

~-"":;_~iment, divorce, 88 both of them go together) of marria.ge f:!lould be a.llowed to 11- mib.imum extent where 
~~ drop down our community from ~!'S present justification for it is of the plainest description a.nd where' 
eu~iured a.nd civilized level to tha.t of th~ Har!Jans-and it will r&i.se the sts.ndard of morality, but not to suoh.an 
~ out-castes-the cultured a.nd eduoa~ cla.ss _:of extent a.s· will lead to a general loosening of the ma.rria.ge 
Ka tha.s will at onoo becin' to rank alongmde the un· tie a.nd prom~te immorality a.nd the ruin of l(he Hindu: 
-"Jc:ed, illiterate Sudms~ and not with the .Western· fo.mily ideals." The provision for. divorce (a. word whicli = by itself is heinous to the Hindu civiliza.tion) will lead to 
.na~y, the lot o£ the womanfolk will be ~tely immorality and loosening of the marriage ties. 

·worse tha'n wha.t it is now throughout the entire ~m- The 1provisions WI\ defined in clause 29; ~ub-ola.use 2,, 
mllllity at the present moment in well-oJdered a.nd prope;ly invites litigation .. 
regulated fa.milies rich middle elas! or poor, which Adoption. . 

nstitute pmcti~y .the whole community. The lady : The ca.se of a son boi:n after' ts.king'a boy in adoptl~Ii 
: the sole receiver .and Dllquestioned dispenser of the is not considered and dealt with by this Code. I 

entire: income of her husba.nd. She baa the roots of .her In this ca.se also e.11 saommente.l and sppitual ceremonies 
existenoo very deep down in the oonstitution of.the ho~ 8.fll dispensed with. Even Datta Homam is superseded. 
hold a.nd the interests· of the fam.Uy ~ oo-termmous With . • 
h own int.erest'&--she is a very vtte.l a.nd almost the · · · General. 
~ Uilportsnt member' of the family, standing of course The Pinda. decides the heirs o~~.mongst the Hind nil. .-, 
next to her husband in the general estimati?n, ~t. ~d The reoom'mended la:v of heirship foro~ the Hindus to 
authority in the family sphere-very particularly 1t IS so erase out the idea of Pmda.s, funeral. oblations a.nd ShrOOh • 
where daughters and dau,ghter-in-law ~ c:on~rned ·in __ whicil.has been so far he~d to be the prin?!ple of euc~i~n. 
whicli case her discipline ts the only ?i5mpline m vogue · A great author on Hindu Law says He who -inhenta 
and her word is the last word pn a.ny subJ~t. . . ths property offers also the Pinda.s." He who a:tso offers : 
· If, however, the ma.rria.ge is reduced to a purely som~ ·the Pinda is frequently regarded to be the hetr ~ the 
eontmct a.nd the woma.n is allowed .to go m -and out of tt deceased according to popula.r notions. . • 
as her fancy dictates; e.ll this prestige, esteem, r~ect"' Daughters are not. overlooked by th~ Hindu Law but 
authority and some times dictatorship a.ntoma.tice.lly take a proper plaoo in it WI an heir a.nd tlierefore no cilange 
disappear altogether and she will ha.ve to live entirely ~t is needed. . 
the mercy, choice, and-·_!iiscretion of the ma.n !!he will ~The changes 'suggested in the draft code a.re more cor_npli
bappen to be living with a.t the .f;ime-these prospects a.r'e cated. In each a.nd every case a.nd on every step etther 
not at aJi very exhi.la.rating, as the' conditions a.re a.t the in the matter of succeSsion, ma,g_ia.ge or adoption redress 
present time. In Europe no doubt the divorce system shall have to be sought :&om the law courts. , The homely 
exists and yet-the disintegration of the f~Lmilies is n~t very happiness will disappear and ~ions, disputes and 
mucil•to be foDlld,. But this is .due not to the e~ disaffeetion will come in its place and house of ·every., 
of the divoroo system but to the fact that t~e ~es Hindu shall be miseraole. a.nd troul?lesome. Filia.l love 

· there are founded on religious a.nd spiritual basis and no: will go a.~ay.· · . . . . . · . · 
on contract basis. For an out-and-out eon~t s~m · The sanctity of the Hindu property will say good-bye . 
of ma.rri.ages one must go t.o !.merica and theJr conditiOns to the Hindus. The Hindu familie.~ which are _saved fro~ 
w:111. be found which-will not be- palatable to an av_era.ge rnin or disaster by :Mimu Dharma Sastra. (l.nd usages will 
indian, be he male, female{ man, woman, .boy, gtrl or go to·hell and willbe shattered to pie~es.. · 
ehild. . , . It mlll>'t be remembered tha.t the mahena.ble 'l!ature of 

Thirdly, whlm we come to consi~er her position in so Hindu Copa.rcenary property sugge.~ted the Muha.nimada.n.~ 
f!l.r-as her rela.tio~ wit~ ~er hus~ are concerned, we to.legislate Wakf Act of ~913 for-themtieives in compa.rison · 
do not find any bnght VlSlOns awaiting her under th~ new and parallel With the .Hindu Law. ' . . . 
·OJ;der of things: Now her husband lnows t~t she 18 her \ Excessive fragments of the Hindu property whioli lS · 

life-long COJI!.~On and both ha.ve to carry on together • unwliolesome .end. unplea.sa.nt sha.ll btl the natural 'l'e8111t
as best as possibl~ ~til ".death do us ~art." ;But under and thus sha)l destroy the status of the family. . . . · ' ·: · 
~ altered conditions the h!!Sb_a.nd will not pa;y J!lOre I, therefore, most humbly submit .tha.t a Code ·like ~s, 
than th& DlO!it-necessa.ry a.tte~tt?n to her knowmg full calDlot be acc.eptable to the Hindus in general and part!·· 
well that" it sl;t!' goes he ca.n Jia,sily have ~nother. one to cula.rly tO the Hindus ofthis part. • · · 
take her p~. .In fact once a. ~n feels himself tll'ed., or I may here add tha.t to go with times and modern 
bored of her;, ~ willa.t once begm to-_take ~easures to get civilisation some additions which may pi! ·acceptable and 
~ of he( 0~ wa.Y or the other, a _thing which ~e caunot congenial to the Hindus may be made as' hitherto they ha.':t' 
poesibly do· now. when tbey are mevoca~ly ~led do~ been 'made, but "the cha.ngeiJ in our Hindu .Lil.w whioh ": 
~ether for eve~;.and _ever. . . · · · a. ·part. of religk>n ·and mortJilij;y will shock and shatter 
, Lasl;l,y if! '1\"a& nrged that if soijle fey men are brutes Hind , minds , · ·,. ' ' · · 
~ to ma~e the lives of their wives so. very. misera.]>le . . · us · • . • · · , . 
3se there eq~y not women also, who ha.v.e by their 5. Ganpat Rai, Esq., B.A., LL.B., Convener of the OplnloD· 
habits thei.J: .thoughts, their tempers, theit disposition, · Committee, D~lhi Provincial Hindu Sabha. ' 
made'the,liVes o£ their husbands one co~tinuous ~ of · -i. A study .of the draft-discloses tha.t principles ha.ve 
Wrtme t and ~~ men of our <l?~mtlmty a~e patient · bee~ made ·to yield to other considerations. lind novel 
~ to besr wtth_ such r_nates, It IS the duties of the doctri.l:les ha.ve been ptbpo1,1nded running counter. to 
1a.dif.s too-to. Qe&r wtth thetr husbands however ~ad they ·tp~.t~al. reason and principles of justice. . . , . . 
may ehance to be.. 2. Let it not be forgotten thato it is the fundamentil 
. · Nullity J~ Dii!Bolut~ ~~ Marr" ' e. •. principle o! the Brit~b. rule in this CO?Jltry:tbat i.J:!. matte~ 

• · 'q . · tag · of successton, marr~age, and gua.rdia.nship the person& 
This idea. of~ ma~e which'"IS inherent in the· la.w of the subject will not be interfered with. It may be 

~ iilinds- o~ the H~ and W~JCh baa thr~nghout the ages true tha.t the progressive elements. in soc~ety, ~nd th! 
made Hindu WIVes more fatthful to theu- husbancJs; ex- educated women of the country may desire o~rtain reform, 
perience proves-it net~ leads to litiga.tion nor to disputes, in the existing -law; bu.t it is to be diiltinetly ·remembered . 
'while on tbe ~~er ha.nd we_~- e':'eryday tha.t amongst . t~t the law of the Hinflus is, based p.ot only o!l1egislation, 
tboee oommumties where, tnama.ge IS only a. contract the but on texts and commentaries tha.t form a part. of the 
~ of t!te C01J!t8 are knOc)'ed. • ' Hindu religious scriptures. Even in the. Hindu Lp.\V 
·, Thw will spoil the _ha.p~g of the house and iireate Committee appointed by the Govei-nment there, ha.s beell 
~tentment a.nd di'lfleillltOIIII a.mongst the husband and a sha.rp divergen® of, opinion. '.rh~ Government shoul;d 
.the~: • . . _also ta.ke into consideration the poqr percentage o~-:t~l!l 
. ~ 111 abeolntely ~ and m~; ~ a.ny ~ a.dvan~ section of the Hindus a.s{l.gamilt the vast maJoritY 
~1 so fal all RaJputa~, Umted. ProVlflces, Delhi ·of the mute· mi11ious who ha.ve had no say. in t~ ·matter •. 
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'£hey will. never be reconciled, tb &ny radical changes in ·' 3" P~rt _ !¥-Marriage and Divaree.-(a.) Sub-sectiOr:t· · 
their personal-law whi,ch is a matter to them of their (a) of clause 3 regarding moncfgamy is opposed. The 
religion. ' Sabha believes thtJ-t this is a political move to decrease the 

·. 3. ·This 1~ an inopportune time during the War ·to.· ·population of Hindus as_ compared to. that of the Muslim 
.introduce any piece of -~egislation affecting 'the socio'· community whose !llen will contii'iue to niarry more wives, 
'religious. conditions· of a. society .. Although a.otua.l war U monogamy 11a.n be a. ritle of law for the whole of India tho 
has not come to India, it is l£s much .at war as, other mtionalistic sect-ion of Hindus may not oppose it ; but 
Allied Nations are. More than a. million Hindus. who under the present circumstances it if!' opposed by both the 
would be affected by this Hindu Code are on active service rationalists and the religious· :millded Hindus on account 
listed in t~e Arm';/1 Air Force an? Navy, consequently of the political motive .behind this move such a legis-
out of Indm. ' They are unable to express their opinion lation being for the ·Hi):tdll.(l only. ' 
through any $ooiety and representative body of their own. (b) As a natural consequence of the QPinipn' expres;ed 
It is, therefore, unjust. on the part of the Government to ~bo>e in pa:agrapli (a) t~e prov:tsions of clause 24 regard. 
put this legislation on the anvil of legislature and. get it mg the purushrilent of btgamy ts also opposed. 
passed before the"War end's and debar those Hindus who - . (c), Clause 30 of this part is opposed generally and · 
.are serving .in the· Army, NaVy and Afr Force to. express ·sub-clause (d) particularly· where Hindu men and women 
their opinion op. the vital matters affecting their property have been entitled !'> obt~in dissolutioh on conversion .. 
right to succession and other matters covered by the. draft 
Hindu Code. · 6. AU-fndia'Dlgambar Jain Par!shad and AU-India 

4. The British Indian subj~cts of His ~Ia.jesty gener~lly · r.. · . Dlga.mbar Jain ~--~_Sabha. . 
:and the Hindus particularly who form bt1lk of the India's . In \"1ew of the suggested applicability of the Hind11 Cod~ 
population are struggling to win Sw.araj (complete political ·.to .the Jains' the D.igambar JaillS beg to· express· their , 
independence and self-government). and so lqng this opinion and suggest changes or amendments in the Code in. 

·~struggle for freedom continue~~ such matte!'ll' as the pr<'Sent- .conformity with their ancient religious .custom and usage. 
Hindu Code. are considered secondary in importance and Hindu Lay; is not applicable to the JaillS in entirety and in 

. to be considered after Swaraj is established in a free-- some matters they follow their own customs and religion 
atmosphere. ':J.'his view point. is borne out by the fact' and therefore it is desirable thl).t their custoJ]lS or provi
that Congress members of the central Legislature -who sions of the Jain. Law should be expressly saved and 
1l.l'e mostly Hindus have been absenting themselves ever provided in the Code. The JaillS do not believe il1 sapinda. 
since. the War began in 1939 and do not want to te.ke tl;leory, nor in offering to the ancestors .and thus the present 
interest even in such matters as the Intel)tate Succt>ssion Hindu Law differs from the .Jain Suceeasion Law mainly 
Bill~ Hindu Marriage Bill which were IYefore the Central 'in two respects amongst other things as given below:-· 
Legislature . u.a a. resnlt of previous labour of -the Hindu In case of adopti.on ·a Jain widow has a right to adopt 
Law Committee. · a son to per deceased husband evan if no authority by the 
_5, Such a. piece of legislation as the present draft Hindu husband or permissio~- by the sapindas is given. The 

Code shonld be circulated amongst the voters of the central ill~~gested clause 6 .(l) ~f l'art VI ~ves ~ right of ptohi: 
bitwll. to the husband to adopt a. son. This takes away the 

legislature just before the genei:al elections taky place so absolute right of .a. Jain widow,. and it also becomes in
that. the voters. may return members with. an express consistent with the suggestion that .under the dra£t 
mandate on the, issues involved in this Code. 'l'he present Hindu (Jode the widow is an heir of tlie decea,sed and gets an 
_two chambers of the Central Legislature were .constituted 1 I te t te' If th 'd b ·1 
long before their statutory period in ;1934 for the Assembly a Jso u -es a · e Wl ·ow gets an a 80 ute estate she 
and in 1937 for the Council of State and their electorates maydisposeoffherproperty,husband'sprppertyinanyway 

. she likes ~y a testament. If she .~~an do this why a ·restric-
had no idea as to whether these revolUtionary changes tion in matter of adoption is made. Here it may be mention~ 
. would be brought .before the .Central Legislature to express . ed that the Sana tan Hindu idea of succession is based on 
their views at the time of elections in 1934 for the Assemblx Pi.D.da.. theory. One who has a right to offer P!ndas to 
fud in 19S7 for the CoUilcil of St~te. and ~~ke promises his· anCestors has a right to 'SUCCeed the prop·erty having a 

m those members to support theJX vtew pomt for whom· prior right of offerinJ! Pindas and oblations t 9 fire.- The* 
thev voted. . . , Ja.illS do not believe in the Pinda theory and their succession 

6. The communal atmosphere in the .country is sU:oh , is merely a-secular one as recognized and permitted by the 
t~at. the Hindus and Muslims exploit each 'othe~'s difficnlt Jain religion. · The other changls _in the Law· of adoption 
<JJ.rcutnstanoes and harm each other. Under such oir· in the draft code is in cl~use 13, sub·clauses 3 and 5 of 
()Umstances the Hindus apprehend that that the Muslim. Part Vl. Amongst tl!,e J:aillS it has been customary fot' 
Jll.embers .of t_he Central Legislature would harm them a"es that .a Jain can-ad~t everi having children'. There• . 

'by getting such measures .placed on .the Statute :Boo~ ·.is'" no limit&tion. regarding a.ge while in: the · suggest6d 
which would go ultiina.tely to.weaken the Hindu society. olausethetwoimportantrights of ~.Jain_:which'havebeeil 

; ·• ·• · · ;1 0 . . ·. · . in vogue fot !lllnJ;uries are taken away. (See Sir D. F. 
Or~tt?mn 9! the DraJt orle ~n Details. • : ·-Mullas' Principles of Hindu Law, pa.ragr®hs 617 and 62-i )' 

1.• Par.t · 11.,-Intestate SUCCilllsion.-(a) The Sabha.· is · . · ·• · · 
Q£ opinion. that women should have ouly a. life estate 'as . :81~cwmon. /. 

, they.have up till now and no,.ight of partiti<?n as .PI.'P'I'ided._ Coming ~o the law of suceessi9n it will suffice to say-that 
unde~- clause: l2 of ,this pa.rt be granted to .a: woman under. the recommended law tends people to make w.ills to avoid 

. t~e Pa.rtitiol').· Act of 1893. • · · . · the unwholesome .oha.rige in it which changes the dir{lotion.s 
· (b) As a.' natural corollary of paragraph (a) above · of the law of succession .in vogue for many centuries ever 

contrary to. righlf over Stridhana should be restricted since the tiine of Manu and the framers 'aMain LO.w: · 
ip her fi1e estate if the property has been. succeeded to by In respect oflntestate Succession,' Part II, c!laus~ 5 we 
her a~d is not her Own Stridhan. · t tile Jain community do not .approve of the daughters 

. 2. Part 111-'-Testamenta;y . Sueeession.-(a) The ~eing given class I, "?th the so~s and others. We would 
abolition of survivorship which has been a. unique lika to follow pnre.Hmdu Law Ul this respect which is in 
aystem of-Hindu LaW' of Succession is a revo1utionary conformity with_ ~ain custom a_nd usages. It liiay·'be:-" 
change which· would lead to the diBPI-tegration of the. joint· remembered that if your Conmuttee does not agree, we 
Hindu family and'se the provisions of section 1 of.this may .tell you once for all that we are bound by custom• 
part are veh~mently opposed. • • ~ a~d our c~tom do~s ·not allow daughters equal. status 

(b) TheeffeotofOhapterlofPart III-A'doing away 'Wlth,the. son. E~en.· amongst .manY' commuruties of 
with survivorship and right by bjrth is tantamount to its Muh!ltnlnadans ·most. probably amongs~ those. ·who -are 
des~ruction. A 1unique. contribution of Vi~aneswa;ra. oonv~d to Islam, daughters1 do not get a!ly right in face 
which had survived the passage of.mllo1ly centuries despite of sol):S. ·. 
{l,ersistent mroa~ made into it and whic'h had fitted rerJ - ' Amongst the various reas~ns for our view, we. place 
weJl into the rural.economy of the cpuntry_will thus cease~ b~low some o~ t~em to be coDBidered ~- ,- , . · .. 
~o. e,xist. :whether the. ins1;itution has outlived its purpose • ~1) There IS a system of. dowry at tlie ~une of the . 

~ '!11 certainly controversial. Bengal has done away with, marnag~ of. the .daughter. ·Hindus w~ether r1ch or ;poor 
1t. Has it saved :Bengal t Cases 'can. be proved to. the or o~what status they may be at the.t1me ofth~·marrmges 
.<~ontracy that the· Hindus .of the other provinces ha.ve of th~ir ,daugh~rs· present to them all t~ey re,r.ire for · 
benefited by the institution of coparcenary. establishfug thetr new home, e:g., furniture, utensils, 

I 
I 
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ll line at first point." Rule 4 ·also makes a distinction bet. 
• - -·11erv and ill many - preuious jewe ery, 1 h · Th' t b · 

. sihth'l'l'-J<l_':,""
6

.,-:..o,. da-'"ption and beddings e.oeordiug to ween a male and a fema. e e~r. . IS appears o e moon_. 
·cio ~ w ·-~ ~· p III ( ) II sistent with the trend of clause 5, clause L 
theirsMI:u:i. This isma:Ie ~ble by art a ' (10) In rule 10 of olause 9 of the fellow student 

· ~t.ion 3 sub-clause :t · d · ht f comes tt.fter the int.estate disciple. 
r'l A daughter-in-law gets het' share an rtg 

0 
1n rule 14: of clause 9 a distinction is made in respect of 

. -: under the provisions of Act XVIII of 1937 h h b 
partition b Act II of 193S. According to the provisions property inherited by a woman from er us and and 
~~~of .Mitaksha.ra· Joint fumily the widow _takes othet' property-vide (a) and (b) of rnle 14. · 

the PI·- _r ht>r husband, there_ cannot be any question of Again, to succeed to other property of ·a woman ·not 
-~ "' · inherited by her from her husband, son's son, son's 

. dan~ thE' other hand the son does _not succeed to. the daughter and even daughter's son and daughter's daughter 
""t ... ·r-m' -law as his son-in-law,.aooording to the condified are preferred to her husband and in clause 14 (c) (i) a son 
'" ne is made to take half the share of a daughter. 
law ;~o:; India. amongst Hindus something is also It is unilltelligible whether this allotment ~f share 
n-.nted to daughters on the occasions of different festi- is made on any principle or on the sheer sweet will of the 
~-and ~remonies throughout the year. Really the framers of the code. 
futher of a daughter has to pay to son-in-law and daughter · · (11) The sanctity of Hindu Law and the exceptional 
a regular •· J~ya.." _ and special Manu's ~a.w, i.e .•. right b?' birth is a.Itog~ther 

-(3) The present Manu Dharma &.<ltrs allo~ a father take11 away. ·This 1s the r1ght which has saved Hindu 
to make a gift of immohble property even m eases.t of families for ages and ages. Farallel to this the .1\lusHal

man's W akf Property. Act of 1930 i'l. adopted~ ';ide Part p:indu Joint fumily. ·· . · · 
The suggested code is confined to hertt41.ble property III, cla.use 2. · · . 

·of a Hindu dying intest.ilte vide sectio_n 3 of P~rt _II. We (12) The law of survivorship which is the noble and 
understand· that no Hindu w:ould like to il:!e ~?testate special characteristic of ~du Law is ab~ogat;Qd. 
under the provisions of the Hindu Code .. This wUl make Marriage and divorce . 

. the code nugatory. · . . • • thi " 
_ · (4) A father havinlJ heritable property may wUl the It is surprising that marriage is not defined in ·a drau 

~ole or any pa.rt of his property to daughter. code. • . 
(5) NoW11days high ~ucation is given_~ girls at a In cbuse 1 (a) (1) the word "sapiuda relat~onship :: 

grel!t expense. The girls if \Uleduested or illiterate never is ·used. The framers of this eode do not attach any· 
get. 'a proper and good husb~d. . . . importance to " J!ind~ ". anq it is aga~1 unintellig_ible 

-(6) We find th~t throughout mdia; ~cularly .m why sapinda relationship _tS mad~ use of m the. man:age 
United Provinces, Bihar, Orissa, Karachi, Rajputa~a.nd tie which according to thl$ code ts merely a soctal umo~
there are other Provinces which need not be menttoned, " Smritis " are set aside by this code and Hindu Senti
& custom of "Qa.rardad" has spresd a.nd -the fatpers . ments are also not cared for, but still on page 20 of this 
of the educated sons demand very high prices for their draft· code " Smritis" aild strong " Hindu sentiments " 
60ns. ·We may.remindyou that if the sons are s_old in this are mentioned. 

-wayafather-in-lawmustgetearningsoftheson-in-law. According to Hindu ideas and religion, marriage is II 

• (7) If the daughw is educated or is in: service her sacred tie between a man and a woman which is altogether 
fatJier does not a.c~pt anythi.ng from her but rather ~ays overlooked by the framers of the code. · · 
something out of his pocket. to her. Her whole ea.rnmgs · 
goes to the husband's side. -Ntillity and diaao!utian of marriage. 

On the above suggestions which are very few would The idea of sacredness of marriage which is inherent in 
any Hindu like to adopt the Hindu Code in this respect the minds of the Hindus and which ·has throughout the 

. unless and until the. offer a.nd acceptance of the doWry ages made Hindu wives mo~e faithful to their husbandS, 
and customary annual-presents to her, her ·husband and and .which as experience proves never leads to ~tigation· 
to the relations of the husba9d, the presentS a.t the time is being disputed. • 
of the birth of child fi9 the daughter, at the time .of the We see every- day that ainongst those conuilumties 

. marriage of her children and so on and so foith a.re abolished, where marriage is only a contract the doors of the Courts 
and unless and until the investment of the father in the have to be knocked every day. · . . ' 
daughters bringing up and education, etc., yields profit This. will spoil the happiness of the home and create 
to him. · ,......_ · _ · - discontentment and dissensions amongst· the husband 
,. It is alw~the rule that a.t the time of troubles, and the wife. It is !J-bsolutely wrong ana incorrect, 

.,illness or other calamities to a futher, sons and d.aughter- ·particularly in Rajputsna, Umted ProVinces, . Delhi Pro-. 
in-law are found more useful tha.n the daughters and '{.ince, Central Provinces and Central India, etc., that 
eons-in-law. Itisalsoseenande:r;perienced that daughter's there is a growing demand for a provision of divoroe. 
children_do not love or have regard to theii mother'!! There are ample provisions in the present Hiridu Law 
parents as they have towa.rds their paternal grandfather fo;ydissolution. of marriages in propett cases. As remar_ked 
and grandmother and so on_. . ' · by Mr. Sriniva.sa Ayyangar .. " that dissolution of mamage 

. · A Hindu considers it very. obnoxious. to take any- should be allowed to a minimum extent where jUI!tifioati?n 
tltinf§ from his da~ter, 'even to dine at her house. . for it is of the plainest description and where it will ratse 

h d • the standard of morality, but not to such an extent 
A daughter is an eir l!-n lS given rights under the •• ... m lead to • generalloosemng of the ~-...:age tie and Marui Dharma. Sastr&, but not with the sons. . · · - "'"" "" ~·· , 

promote immorality alid ruin of the Hindu family ideals · · 
The sons and their -wives live in the house of their the pro-HSion for divorce (a word which b'y itself is heinous 

.. parents and serve them and go on adding to the nilmber to the Hindu 'ideals) Will l.Pac:l, to immorality and loosening 
of members of the fumily ; while the daughters are taken of the marriage tie. . . , · .. 
a. way out of the house and redl!,lle the number of the mem- The provisions as defined in clause 29, sub-cl8.use '2 

• bert! a.uil serve others who do not belong to the blood of' invite litigation. . . · 
- tb&·lil.ther. . 
· " Tins cha.!lge 1rill create trouble and disse~ious in the 
-ramily and litigation after futher's death and will also 

take away the filial love from this world. · 
· (8) If the tendency of the framers of the code iii to 

give an equal stat118 to the daughter !With the son to :&tv our 
, the dallgbters why in clause 6, clause i (No. 5) brother is 

the only heir and not sister Min the CMe of (1). Similarly 
is an objection in (6). Why is not sjster's son mentioned 
in .elanse 1 (6). The sister and sister's son are given a 
-~ class No. 3 (2 .a.nd 3). • . 

(9) A sitiiilar objection. ca.n be llllC<lellllfully raised in 
ela.ute ~rule 3 "here it is ruled " the heir who is in 
the ma.\e line is preferred to the he,U- whg ill in the female 

Mi?Wri!lJ and guardia'f!llhiJ/ · 
This commlll!ity approves this part of tlie .oode. 

. . Adoption.' . , . 
Some observations ·about this part have already been 

·made in the early part of tliis representation. · , .. . · 
Dattaka. son is nowhere defined in the draft code. ' 
A .Jain widow has got more extensive rights of adoptil)lll 

than allowed in this draft code as is ·already observed. 
The conditions mentioned in clause 4 of Part VI at& 

also averse to. the prevailing customs approved of by the. 11 
rulings autho*iee of all High Courts of India and the 
Privy Council. 

I . 
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Clause 5.-A Jo.in. widow is capo.ble of taking a boy in and the Jain·Law differ from each other in two important 
adoption afoor her husband without any express permis- respects. According to the. Jain Law a Jain widow in 
sion, eto., and therefore .ltn express or implied prohibition· the absence of any instructions from the huilba.nd can 
in sub-clause 2 (a) of clo.use 5 is uncalled for. ·adopt even without the,consent of relatives. According to 

It is astonishing to find the words. "spiritual benefit sub-cia~ (1) .of c~ause (u), Partly, a husband is empowered 
of the deceased fo.ther " in respect of adoption used in l~ft to restram his wife from adoptmg a· child even after his 
foot-note to clause 5. 1 · 1 • death. This deprives a 'Jain widow- of her right in tliis 

Clo.use 6 of this part invites litigation again, particularly · ·regard and the provision in the Hindu Code by virtue 
sub-olalllles (a) and (d) of clause 8. of which a widow becJ)mes the sole heir to her husband 

Capacity to give in adoption. . . af~r h~ death, .is t~us. rendered meaningless. From the 
Jam pomt of VIeW 1t 1S not desimble to restrain a Jain 

Amongst Jains even an orphan can be legitimately widow from exercising )ler right of adoption. Oblatioilli 
adopted. The clause 12 of ·this part contravenes . the to the dead are not cousidered obligatory amongst the 
Jain customs recognised s~ce imme~orio.l times. Jains. Hence the: condition thab only those· who are 

Who is capable of being adopted. · ?ntitled to .offer oblations can be adopted, cannot be 
'. · Amongst Jains there is no restriction of age of the boy 1mposed on theiJl. The other point is that according to 'Jain religion one who lias issues can also be adopted and 

to be adopted ; even married men can be adopted. J ains tliere is no restriction as regards age, etc. But according 
, do not balieve in "Upanayanam" ceremony which is to mib<clauses (3) and (5) of clause 13, Part III this 

neith6r observed nor ·recognised by them. And accord· would not be poss'ib!e. A Jain wjdow can a.dopt an 
ingly cl~J.use 13 of this part is entirely against our customs orphan even., The right of adoption as observed by the 
and usages and"Ja.in Law and we-under no cirllumstance are Jains has altogether been ignored in this Code. 
ready to adopt it. This. community objects to sub-clause · . · ,. · , 
1 of clause 14 that the only son of a father can be adopted. The provisions made in the Code in regard to iDlleri-
·We happily approve of sub-clause 2 of clause 14 of this tance rigpts will c\lange tl}e existing ~aw in this conuexion 
part and this is already. recognised by our community. altogether. To treat the daughters on an- equal footing 

We further s&y that all sacramental and spiritual cere· ·with sons in the.matter of inheritance is not fu accordance 
monies are entjrely taken away in the draft code and with the principles of Jain religion. This is ~ntrary to 
spiritual o.nd sacramental ceremonies are neither_ respected our tradition. It is not,Jlo amongst all the Mus!i.mS even. 
nor considered. And it is .for thill reason that "Datta .The daughters get a. good. deal in the form of'dowry. 
Homa.m" is superseded. . . - . It has also been.admitt.ed m sub-clause (2) of .clause 3, 

It is again surprising that the case of 11 boy born to the . chapter' 2 of Part ill of the Code. The question of the 
parents after taking another boy in adoption was not share to !I' da.ug~ter doe~ not arise at all when once a 
thought of and it is not provl4led what share the natural - daughter•m-law 1S recognlSed a partner. in tho property 
born son gets and what share the adoptive boy should and a widow a. legal heir to the property of her husba.nd, 
take, in this case. . , · . ' The son, ?eing deP.rived o~ his right to inherit the pro· 

General. · :perty of his f~t~er-m-law wll! a:lway~ be a loser. Accord. 
The changes s,uggested in the code are more complicate~ m~ to th~ exll!tmg customs 1t 1S obligatory to pay some • 

.a.nd require legal help. In each case and on every step thing durmg the co~se of a 7ear ~ th_e daUghter and 
whether in the matter of succession, marriage or adop· her h!l5band 0? vanous occas!o!ls whi~h lS after all a s~rt 
tion, the doors. of the courts shall have to be knocked. oftax .. Even m the case of~ JOmt~amily a father can give, 
They will make the life of .Hindu miserable and trouble- a~ a P~ of dowry, a port1on of Immovable property to 
some, the homely happiness will gQ away and dissensioilli, his daughter· 
disputes and disaffection will be created, and will have tio There is apvarently no particular necessity for making a 
be faced in every Hindu family. . provision in ~aw for cases in which a. 'Will' has not. been 
. The sanctity of the Hindu property' will say good-bye made, liB obviously every Hindu will llxecute a 'Will •. 
tO the Hindus. The Hindu fa)lilli.es which are saved from before bis death. He can still bequeath his property• 

'ruin or disasoor by Manu Dharma., Sashtra and usages ·or a part of it to his daughoor. A good d~a.l of expenditul'e 
will go to hell and will be shattered to pieces. Fragmen· has also to be incurred on her ·education: A good deal 
tation of Hindu's property whioh is unwholesome and has . also to be given in Qarardad; but. a father-in-law· 
unpleasant shall be the natural result and thus .shall des- does not get. anything from his son-in-law. He cannot 
troy the present status. of the ~indu fa~y.. ~nd wha~- even take water at his place. At the 'time of sickness 
'~ver sanctity and secunty of Hindu mamed life 1s left will or other troubles sons and daughters-in-law are more 
be destroyed by the right of divorce given to wives by this helpful than the daughters a.nd son8-in-law. Even accord· 
®de · · · • ing to Manu Sastra. after the birth of a son, a daurrhter is 
. w~ therefore beg to submit that 'the present Code is not not cons:dered entitled .to her father's property. fn. spite 

acceptable to Jains and even Hin.dus of other sects !1-nd of all this if a daughter is still recognized as a co-sharer 
religions are st~ongly opposed t~ 1t. If· t~e sug~st1ons ·in the p~ope~y of her father, the .P~a~ and happiness 
made by us are incorporated 1n conformty With .our of a family ~.be threa.te~ed and lit1gat10n will increase. 
religion and ancient customs and usages, we would he bill · th pects · Even a brother has . been recognized as a ·legal heir· in 
!\u;pport t · m 0 er res · ' this Code a.t several places, hut not . a sister or her son 

'f, · Shrl B~ D. Jain 'Maha' Sabha; This shows that even in this enactment even that impor: 
' ' Nai Sarak, Delhi, ta.nce has been given to a girl as to a boy. This would 
· : The Act' which is to be based on the memorandum lead· to a ·disruption of the Sagred Hindu taw which 
prepared by the Rau. Committ?e appointe(by the Gave~·· would in due course also undermine that foundation of the 
ment of India to ,amend the Hindu Code, will also be. appli· Hindu society on which the entire ·Hindu nation stands 

• cable to the Ja.in community, Accordingly,· keeping in to-day .. It is no less surprising that the term 'marriage • 
view $e Jp,in interests and view. point efforts are being has not even been defined in this Code and treating it as a 
made to amend it suitably. • · ' social contact t· all its religious sanctity has been entirely 

, · We should not deny the faot that the Ja\ns are a part of ignored. In addition to malting all the various rites in 
the rondu society, and that so far Hindu laws have been connexion. with marriages more. expensive ne'v 'dimoulties 
11.pplioable 'to them. We, in the light of Ot1;f t~¥litions pave been created. Opportunities for litigation have been 
and customs, ahol!Jd try to safegua~d ou~ SO?l?'l o~~~.nterests created at every step. • The suggested changes in connexion 
which have not beep. given due cons1derat1on m the memo- with marriages are, for. t?e reasons stated above, not 
randum prepared by the Rau Commitooe. It is necessary at all we~come. The .eXIst~g nustqms are simple and do· 
that the Jain traditions and sectional oustomsinregard to nbt. requue. consultation Wlth lawyers whereas in accord· 
in4eritance succession rights and other matters pertain· ance with the provi!ions in · this Code, ,consultaMons · 
ing to the~e e.g., the maintenance and bringing up of with lawyers at every step Will be indispensable. While 
heirs' their 'marriage, divorce, minollity, gnardia!lship making the presence of a guartl.ian obligatory at the time 
&nd ~doption, etc., should be safeguarded. ~h~ir disregard of a· marriage, greater importance has b(!en ·given to an· 
will be" considei:ed as. an interference in religioUS matters nncle 'as compared with a. maoornal grandfather,. whereas, 
which is also against the declared policy of the Govern- in actillll life the latter is. more attached to the children 
ment." In regard to inheritance the existing. Hindu Law .than the. former .. This will also encourage litigation .. 
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· . · ·ocial contract are husbands and such 1m mentioned above many Hindu · 
Tht~ -.·ho ~USider marrtag& Ill! ili':m those to whom virgin girls-would remain unmarried owing to attainment 

rei\llting t~ ~til courts .m~ T~ there is an intense ofhighagewhich means in the long~ neither boys would 
it is a religi_ous sscramen the Hindus is a lie. Ample be married no~ girls. Therefore taking these whole cir, . 
dt>nl~d fur dii::, :;.c::f! this in the' Code. This will oumsta.ncM into c!lnsideration I would most respeotf~y 
pron:oous ~a~oralit d loosen the· bonds of marital request the Commtttee to make out ouly suoh a law which 
t:llroura~ ~on wJ :0 be encouraged. _ would decrea.Se our troubles but may not· increase our 
lifu. Liugati · · ·. · anxieties. · · 
·· \Thile appreciating the proV:W.?JIS made m the ~e _m ·under these circumstances I consider it my bounden duty 
OOIIlleXlon 'ltith the' Minors.' 1t IS nece~ totiimt out. to bring thfs matter·to your notice that the following laWs· 
th~t it is -ntW to appomt a ~ardian m ose Clll!eS if approved of by the Public and by the Committee 
evat when the interosb! are not different. ~t .h~tb:hn 1 would help in removing our difficulties in its entirot'y. ' 
noti<:ed that even in· the cases when property IS JOm , e . . . " . . . 

'll'llefS vith a 'liew to benefit themselves do not l()Ok after ·.I read mth grea~ mterest Pat-t IV, Mamage . and 0
1 rt f minors vith the same care as in their own Dtvorcc " and as.sucli I came to know that th~ Commtttee 

t e prope Y 
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. · h'ave divided the marriage into t:wo parts, viz., Sacramental 
rase. · . th Jain Marriasre and Civil Marriage and under these both l).eads the 
· · ~ regard to the pe~n w~ e~n bbe 1 a:!,~pte_d, o~. A Co~tee has not mentioned any new things exc:ept under • 

.trndi.~Z>n and custom ~ . n a sou _Y tgn ado ted Sacramental J11a.rriagewherotheyhav~defined-HinduLa.m 
mal'~"~ man tu;~d_ o~e mth lSSU:ds ll8oll ~; ~~ad; under which marriages are generally performed and under 
There JS no restrictioa ll;'l rega . age. ac . • Civil Marriage they have revised those rulings which are 

· ~~monligiy' is al~ not ~~ligaJoryh:· =~w;:;t~ !~: ·already enacted in Civil Marriage Act. Homwer as the 
.Jam re . on. ? ~~ era ~ m 00 monies The Committee have been good enough to take Hindu ancient · 
Code ~ th~ ~ous hi:d the . 

0 
ar:y ho r:re bo~ after laws :a.S strictly binding upon Hindus therefore I am embol

propo:Uon ~ are w · e ~esdl w ted in the Code dened to request the Committee that the following Hindu 
~;:n, :n ~~~asIa.:. b:!lt~ ~e will lead ~ :taws ~h~ld be strictly binding ~pon the;'ll.and that on 
difliculti~ and it wo~d be essential to take the help an:l; vtol_ation of these orders sertous p~hment. sho~d 
of law in solving them. Recourse to law. courts 'may. a.lljo be J.\Uposed upon those persons who are grultY, of ~olattng 
have to be taken. The normal happiness: of a ·Hindu . these order;;. . . : 
howie will be disturbed and peace will d.isappep.r. The . (I) This should b_e the g~n~n:I ~aw m India that no 
Sacredness of Hindu property will be destroyed and tlie. bach~or tnore t_ha.n ~o and Vli'gu1 gtrl ~ore than 16 should 
Hindu families will also be.disrnpted. . • . . :remam unmame? _and -~Y cont:aven~mn ·of these o~~rs 

The teSt defect .is that those who have framed- should be met With pnniahment m which a fine can be un-
it have~en into account the "ustolllS'&nd traditions posed of one thoiiS8.ll;d and not less than --~pees five 
followed in :Madras. No consideration appears to ha.ve been hunc,lred. A:py how ~ the Ion~ run the PreStding Officer 
grren to the customs followed by tho Jairui. Only the sh~uld ~ot ~pose this fine blindly .but they shoul~ be. 
decisions given ·in,.. the Madras <courts have been quoted. l~ent m thia ca~ ~d the defaulter sho~d • be ~ven, 
Such a. Code ea.nnot be acceptable· to the Hindus even, fa.x: time at Iea;st twf? m~nths so that he may a.rr~ge a m&IT~age. 
iess the Jains. At least §ix months should 'be allowed for" How:~:er if l)e still ~o~ arrange mamage, then the 
'ts oonsidera.tion. • ·: • Prooding. Officer may gtve him one more chance and lastly 1 

failing this fine may be imposed upon defaulters. · 
8, :Mr. Wazir Singh, Manager and Organizer, Singh . (2) Theresh6uld beagenerallawinlndia that bachelor 

Marriage Bureau, Delhi. I • should b6 married with virgin.- and widower with widow 
First of all I would mention here the evil 'effeCts which . and any one violating thia order should be ilped heavily 

have been created among HindU' ladies by higher edncat;:!on. and in thia counexion I am leaving the question of punish
Till the time they attain higher . education, they are ment into the hands of the Committee which is compet:ent 
growing up above. twenty and some ·between 23 and enough to frame a law. However law should be framed iii 
~ a.nd -when ·they attain such higher- ages .the thia manner that any widows up to the age of 30 ma:i· 

· question of -.their marriages become a most complicated f'emain unmarried the 'relatives of t.he widows should be· 
,one. I think it would not be exaggeration if I may men- fined -heavily and similarly if the :widower may marry 
tion here .that s'uch educated ladies remain unmarried w;tt~ the virgin ~e sliou!d..be fined hea.vily and in CIIBe the 
-to a greater exte~t. In this case Pnnjab have been super- vn-gm may object to widower the marriage should be 
Seded over other Provinces but as ,.-mAtter of fact Punjabi dissolved otherwise if the girl agrees it' may stand as it is. 
ladi!;lll are ·most•bold than al!y opher .Provi.D.~s as when However. t!J.ose widowers and widows who 'have i8SIIea. 
they become most educated they are going for service should no~ be compelled for their -,marriages. but they 
and ~ such ~ey serve mostly in Education department , ea.n do so upon· such arrangement@ which satisfactOry 
inthePunja.ba.ndsome join Educa.¢ondepartmentinother arrangement of their boys and gir~uld be made., 
than the Punjab Province: However, by bringing. t)lis · · · · (3} ·No person can marry till hl?-retains' his. previous · 
matter to your notice it is my ouly purpo'Se that previo'Ullly wife, he should first legally be separated from hia previous 
we'were.repenting pver widoW!!' who remained unma.rrilid wife ana.after·thia when it has· been dollll. both husband 
but·we are now weeping by h9lding our heads by both hands and wife would come under the category of widowers and. 
that poor virgin girls cannot be mariied which daily in, ~dows ; therefore accordin~Iy they should ·marry among 
'Cro8l!e our anxieties and worries. · - mdows and mdower6, but. m no CIIBe should the widower 

The second evil which is going pn among Hindus is the marry a Virgil). girl. Anyone viola.ting'thia order· should 
hanhhip which is impoSed on poor Hindu ladies by Hindu . be fined heavily and the ruliri'g for the nature of plmishment
hnsba.nds who desert from their homes orur on this should be framed by the Qommittee which is competent-' 

\ 

ground that such ladjea are not· appr(!ved of by th~ir enough to frame laws. · . · · 
hnsbands ail they -were married by their parents without · Further I would mention here that our Swami Daya~ 
their consent. Do . yon know the result of this nand Sar~ti him_ clearl;r mentioned_ in Satayartll 
hardship t These poor Hindu. ladies become widows in the Parkash that i!i those coun~nes where the marriages ,B;re< 
presence of their husbands and there Is no alternative p~rf?rmed aga~ ~. VlZ., if widower. may marry a 
for theae widows to depend upon their fathers· where Vlrgm .and the mdow may mf!.lTY a bachelor then thostl' • 
they are~ their misera~le.lives. In the long run I · cquntries. a~ always involved in misenes and. are sill'· . 
worild mentlOU here that widows are weeping for their rounded mt~ many evils and worries. For example
dead hnsbandll whereas · these widows are weep- rou woul~ k;in~Y take note' of thia that in India. .aa there· 
ing for living husbands. However l would mention 18 no bmding of . any such Jaw this becomes the 
nere that without pll88ing· any divorce law husbands are general praotice that the f&ther of virgin girls are taking 
J!eserting their wiv011 but as such 80W you are paslling a. higher amount of dowry and are mai-rying their girlll with. 
diVorce law which means that you are putting fur into o~d chaps and this become.s the result that they in'n~c~ 
the fwle and thereby you are inore8.sing Hindu ladies diately soon after the marriage beooine widoWs. . . 
troublee. -In the long tun thi8 would be the result. of In conclusion I would me~tion here.'that if the Com· 
your new law that there would be a groa.t deal of. accu- mitte~ may fra.me above laws the.practice of marria•e by 
~lation of. Hindu widows which wowd largely be AnAndmg d d di hi h " . 
mcre&J!ed_ OWU!g to· the. deat_h of their husbands and -.-- ow:r:Y; an vorce )\' ·o among Hindus !II 
eoruriderahl k1l Would ~templa.ted mth the attempt ot\tnerely getting a virgiD 

Y more wh , he divor~.by their gtrl w~d be abolished in fts -entirety. I thfuk 
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- . ' lJindus always prefer new goods but they oare very little 

for llecond-hand goods. In· oase there is. a widower of 40 
or 45 vears then this would be always his desire that 
either he may h~ve a virgin not· IUOre than 20 or 25 or a 
virgih widow of similAr age but he should never ~tccept 
issueless wido\f of 26 or 30 .although she may be healthy, 
and good looking. Any how it is.my candid opinion that 
if the -law may be framed .as mentioned by me then there 
could be real remedies for preventing evils and IDiseries. 

' 
9. Delhi Provi&oial Varnashral.Jl'Swarajya Sangh." 

"' * * 
2. Neither the •Emperor of •India, nor ever any one 

of his other "subordinate politiccl authority as well, is 
morally justified and rightly entitled <to meddle . ever 
with the religious Dayabhag or Mitakihara and similar 
other N ibandha8 dealing particularly with. division of 
property, to be .inherited by .most deserving .and real 
heirs to an individua.l and which have not ouly .been accep
ted but .also followed faithfully so l'ong by men of good 
disposition and philanthropic nature, and thus to abrogate 
and to replace them for good by the irufovation, of an 
arbitrary Hindu Code in EngliSh, frameq by the Hindu 
Law Committee appointed by the Government of India 
of its own accord a.nd at its own instance. Nor did any 
one of the Hindu Sovereigns so far, ever since the begin
ning of the creation, venture to effect any cha.l).ge in' 

. Divine made Hindu Dharma Sastras ; but, ·on the other 
hand tried wholly to mould his rule by following litera.lly 
the tllnets depicted therein. Nor has any one of theMuham
ma.dan foreign rulers ever thought it a wise policy to inter
fere with the scriptura.J. authority of the Hindus. If ever,•· 
unfortunately the Government does so forcibly . against 
the legitimate consent of those for-whQm it is origina.lly 
intended, it is thus, no actual display of good statesman
ship on the part o~ the so-ca.lled ~agacit?us Government 
ever to act up to' 1ts own sweet will,. against the genera.l 
trend of public thought, . which -will in the long run be 
detrimenta.l to the interests of the Government espeoia.lly 
at this war juncture, and how far the. Government by 
such unsound and partial activ.ities . may be able to 
hold a full away over the minds of j;he people is doubtful . 

. Moreover, the method of taking !Uld collecting public 
opinions in .vogue by the Government now-a-days 
indiscriminately ta.king opinions of 'those ·who do not 
even ptilssess the rudimentary knowledge of the Dharm 
and specially in · such serious . matters . that may to aJ.1 
appearances cause their. sure dQ~~>th in life is not, only 

' partial but. also injudicious and incompetent.. ·An 
. example, I think, may elucidate the whole thin~;~. When 

a man iS' suffering from some malady, ·would. ever the 
opinion of either passers-by on the. thoroughfares in his oase 
'have any real value or of medical men ·alone may be 
considered by ,thoughtful persons as well as repres®tatives,. 

'ofthe British rule in India. · · 

* * * 
· 4. An attempt to rescind, the Dayabhag or Mitali$~ 

and similii:r other subsequently recognized works, treatmg, 
at length, the same subje~t and n~~ totally differing from 
it and all being originally m Sanskr~t, the perfect language 

' and mother' of all the languages of the world, and to 
replace then1 by a code' independently · prepared and 
rendered 'into .English at the same. time,. which has not 
got and never· can have equivalent words ·for · Salll!krit 
terms. Therefore the ,EI!-glish rendering of the Hindu 
Code c8.n never convey. the exact sense originally meant 
by Salll!krit text, and, therefore,. its, English translation 
must .be defective .and must ·do no real good to persons 
for whom it is assiduously being prepared. As generally 
va.kils and Judges. who are the chief mstruments in having 

· · justice adniinistered to litigants, are not profound 
scholars o~ -,Salll!krit, therefore, theyl;i)aD never, detect the 
drawbacks of their English renderings and must thus 
wholly depend upon them. Wh!).t is being done now-a.
days in ,courts owing to the defect . m ques~ion .. ~f t_he 
enforced law,; is tha.t under- ·the guise. of JUStice, ~Just1ce 
is being done in a majority of oases and that this very 
selfsame mistake is again going to be committed evidently 
by those who deol,ile the general destmy of. the people, e.g. , 

• ·Sanskrit"word ' Vastra '.has got .no equivalent rendering 
into English though· it is daily translated, generally by 
cwth the etymological meaning of, .v astra and cloth 
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?iffer as poles asunder, Therefore, it is quite _unjust and 
rmpropllr to prepa;e a. Code in English. . 

5: .In Himiu La'w ~he term 'Hindu' is used to aJ.1 mtent8 
,and purposes particula.rly to depote aJ.1 tliose Hil,ldus · 
that are by liirt~ ~dus and. always adhere' strictly 
to the ·caste restrictions observed ·so· long lmd fonowed 
faithfully by their predecessors, and thus not ouly feel 
deep veneration. for the authority of Hihdu Dhal'lllllo Shas
tras collectively, 'commencing from Vedas down to the 
authority of Puranas, but also follow their injunctions 
quite . ~nestl:f and un?Onditiqnally. _ Really speaking, 
according to Its Shastric sense, it is applicable strictly 
to those Hindus a.lone that never fail to perform meri
torious and befitting deeds, and never hav~ recourse 
to the perfol'IIlance of ever degrading . misdeeds in life .. 
As is clearly depicted in (Merutantral in the dia.logue 

:between M ahadR.va and · Parvat.i lft;f. ;q ~'It, fu! 
·~ 'IW'r. This sense leaves now no room for doubt 
that Aryas differ from Hinillll8 that have a.t· times· 
performed deeds of.. great honour and enviable ·renown. 
But owing to their hypnotized brains under the influence 
of ;western culture and spell of Modern Godless English 
education as imparted in all seminaries throughout lndia, 
people, on occasions,. may be heard to prattle quite itre
levant things. In its broader and present day com
,monly admitted sense, it comprehends within its fold aJ.1 
those persons that jlave got Sikha on their heads, and thus 
under its current genera.l sense may' as well come, Jains, 
Sikhs, Budl!ists and .A:r:ya Samajists, as they ~ aJ.1 
supposed to have at 1e.ast Si'/cha on theil' heads. · 

6. In the opinion of . final . decision given, viz., estab. 
lished authorities on property share holders, i.e., pCY[YUlar 
recognition, means to denote without the least shade of. 
doubt aJ.l• those persons that in obedience· to Sastric 
'injunctions are rightly entitled to perform and actua.lly 
do perform obsequies of the deceased. If a person is 
unfortunately a man of loose character 'he can thllll 1 no 
wise be expected in the considered .and thus v:ltiued 
opipion !lf the . Dayabhag au~orities to perform quite 
faithfully . aJ.1 religious duties, rites, and obligations thus 

. d~volyed on h1S shoulder. • ·. . . , 

7.'' Stridlian ''paraphernalia. or personal b~ings to a. 
woman signifies aJ.1 those gifts in shape of ornaments and it 

"will not be out o~place if I may mention here that it is the 
jewels, callh; etc., that are actually presented to the bride 
by her parents, their other relatives, friends, wellwishers, 
father.in-law, bridegroom's other members of. the fanilly, . 

, relatives and so on. , Or even announced, strictly in pre· 
sence of the saered fire with whose help their ,marriage which 
is obsexyed a.mongst the Sanata.nists l!indus,. particularly· 

·.when a r~ligious sacrame'lit was performed, e.g., '~ 
\ii't<i'M'*:I!J'(i<IM I anN~~~ (OOn· 
~IQ~ E4i"'~l'lf4+ti<illifi(GIIll), ,\l~ 1m. ~) ~ k 
~~-~~~. Oliiitid .. <tii<A ~ ~· 
etc., later authm;ities on ! Strldlian ' ha.~e included: therein 
aJ.l: presents given to the bride either at her father's or 
father-in-law's house, even after .her aforesaid religious 
sacrament is over, whether she is at her father's or fath(ll'
in-law's house, of.which she is the sole owner to ma.ke its 
free and proper use. with her hllllband's. consultation with . 
the main object of ever preserving his pr~ige. None 
else can. take it from her except her husbana under the 
dire necessity of special critical oircumst;a.nces, a.s given 
in Shaotras, but he is a.S well 'required, .to the best .r his 
ability, .to ma.ke· it good when th~ crisis .is over. · 

,. 8. Those who, have fa.llen. down .in , tlieil' ~ocia.l. scale 
iLlld have thus become Patit from their pre-historica.lly 
established socia.l status, through the performance of their 
j!:loonsiderate and un.consoious evil actions. that are not 
ordained a.ny 'llfhere and sanctioned by 8J!.Y one of the 
Dharma Sha8tras collectively, htl.ve not the possibility of 
inheriting a property and which religious ~rohibition seems 
to be quite justified to open for good the eyes of !lither 
their accomplices or 'Dlen of similar type, who h\tve ever 
recourse to perform . still wrong actions, thus saving 
them at least from the indescribably hoiTible and sure 
pangs of infernal 'l'egions and thereb)' trying their utmost 
to establish and maintain in the wodd permanent peace 
and order. Hence, 'll'hatever h'as been described ip. ~he 
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'moou Dh&l'lll.a Shl'IS~ is so done not only with the ~~ girls. ~d further to mo.ke India. Europe in every tespect 
ob ·ec~; of considering daily ()(l()Ul'IOOces. of the su~Ject s . against the il'l'evocable laws of nature, the wise Govern • ...!....t day wordly life alone; but also mth the COI\Side~- ment of the India left no stone probably untlll'lled 
ii;;-of their life to come after death &.nd thus m~g to fulfil before long her long cherished wrong notion at 
their authority more binding &.nd obligatoty ~d which bean. Consequently it not only began to preach the 
goes 1o show\ the liJ.r-sightedness &.nd great WISdom of gospel •of giving female education in India, but also at 
their Indiati Sage &.nthOJ:S. · last made it a common place thing.· The immediate and 

pernicious effect whereof is before the eyes of all sane and 
9. In a joint· Hindu fa.mily system, a natural product far-sighted Indi~ &.nd needs no. further comments. 

of the Hindu Law-giver's brain &.nd in vogue from 
time i:nmemorial, all sons are equally entitled to n. It is evidently the ptaotice of Emopean countries 
inherit .their father's property &.nd 1o get their propor- to. go to courta to mai& complaints either aga!Jlst husbands 
tionate re3pective shares after his death. But if &.ny, or wive8 generally, and thus ·to seek their respective 
refractory and ever quarrelsome son compels his father to divorces. But neither Hindu ladies, nor evet' purely 
divide *e property of which he being the head of the idea.listio Bha.rliya Hinslu would consider it a wise act to 
familv, is the sole and· legitimate proprletot doting ,his seek the help of the court to settle their domestic affairs 
life time, to give his due share and if he then considerately wheQ. they know full well that the marriage tie of Hindu 
to end once for all futme brotherly dissensions does so, males and females is in no way dissoluble as given in 
and other sons still live with him as before and serve him Veda ~ ~ ~ · ~f.r .. ~ 
in every respect so long he lives and are unconditionally · ~. The evanescent pleasme and pain of their 
obedient 1o him, then after his death his head-strong son pre3ent life is the 'outcome of their own good and bad 
has got no moral obli,aations' to have the already divided deeds in p8St life, as they do oelieve in tmnsmigration 
ancestra.l property ft!rther divided, and thus to get his 
unj~L>-t and unlawful share a.gain therein. Jf any unwise of soul. Their life can thus in no manner be bettered by 
and $rewd Government still makes any legal provision having recomse to wotdly remedies to ameliomte it. l'he 
for the share of such sons, apparently to oblige them, it is case of apparently westemized. H.jndns thtough his or her 

' then clearly implied that that Government is secretly Godless modem English educatiott fotmS an exception 
• u1 • 1 nst&.nt toa1 e1s d th b to the general. Hindu· ideals. Hence he ot she alone 

a.n:nons tom tip Y co mu quarr an ~ Y may ha.ve their soli• .. -ca.ses tried as they please, but their 
trying imperceptiblf to scatter the thoughts of the -J 

general public by such devises from the aotnal aocomplish- example m~ not hold good !D caseS of othet Hindus. 
, ment of the real aim of their human life and thereby ~y sp~g the so-ca.lled Hindus are tea.lly l!o bane to 
also encoura..,oing_people to squander theit father's properly Hindu somety. · · 
and therefore, to become indi.,CJ'eDt in the long tun. Such tt · · • · 
actions are, no doubt, unbecoming a true rnlet. If a 12. In. the first. place mter-~, Sapmvet,, Sag?tra, 
mothet has got only one son, under no circumstances, is and Sapmda ma.mages ate strictly for~tdde~ m Hindu 

• slJfl entitled to beg bet share in the property. As bet son _Dhatma S~, and hence _they ~ mvalid. If cc~· 
i8 religiously presumed to look after her, to take evecy trncted, uncolll!Clously by the. pattres of the aforesaid 
care, and to ma.i.D.ta.in-het. And if he is a minot and has facts, the ma.med w_omen ~en lS always not .only tr~t~ 
not yet been major then both he and his widowed mother but also respected like one s own mother as an expiation 

- are bound to be ~ta.ined by 1ihe smvivlng head of the ?f th~ siJ;l. and .maintained thtoughout het. w_hole lif?• 
family. As in Hindu Dharma. Sb.astras the independence ~ theU' misto.ke lS known shottly. If othetWIS~, theu' 
of a woman is incompatible with her status ,and when she lSSUes. are . pronounced to be Oha~ ho~ can they 
has once been infused :with the obnoxious idea. of free. then inhent property amongst Dwi;~ still fotmS a 

., dom, bet female cha.ra.cter becomes spoiled is a natmal . mystery Manu Chapter ill, 'Vetae 'V ~-~ 
phenomenon; she can no longer remain chaste and there ~m ,'it m: I ~~ ~ •Ndti~il:ill4iiW:q\tl 
are profound scientific ~ t?erefot, which are not to EIE"~iij""''iti"'IMI<i ~ $ra about Bapi:ndata definite 
be ~y un~ by materialists and hence me~ . of · and express oroers are given in Hindu script.ire · as q'ipU I 
otdinaty ca.Jibre. No :r;natter they may be polished .::1 .r:: ..J:..._ ~ ~ ~ 
degree holders of any university even. . 'EIS+II~l'id: tlfold': l5!FI;.I (dl'f.:.tlii!T wma ~ q~"~""' 

' .. . ~~ ~ 
10.· If a VII'giD. has got brotheta, she is not, therefore, 

entitled to inherit any share in her fathet's property, as 
she is not entitled 1o give PirulJ>an and Jal Dan to her 
deceesed fathet. and as slJfl is to become before long ~ 
Goddess of wealth) in het father-in-laws house and 

. is 'at full liberty to spend as she likes on any thing pro
_fwlel.y, but. with the full CO!lljent of her husband and 
through him other eldedy male gua.tdians of the family. 
~ who stubb~;r and inconsiderately still legally 
pnmde for her nD)ustified share in het fathet's px:opetty 
a~parently with the fait motive of doing good ·to th~ 
~sex, have not really been able to appreciate the undet· 
1ymg duty of the far-sighted joint Hindu; family SJStetn •. 
They seem, therefore, surreptitiously determined to break 
up the existing pure love ties between sisters and brothers 
from. time , immemorial in Hindu India generally 
and thus to make Hindu women wage war agamst 
their _natural affinity and to become immodest like Euro
,Pea.l$ ,?O~tries by giying them this apparent freedom and 
thus indirectly. allurmg t~ to spoil theit lives to come 
.after death and thereby to -lay good folllld&tions of 
.constant ~a~ns ~een sisters and brothertj so long 
tmknown m Hindu. Somew. The naked dance of giving 
~m 1o women m Europea.n countries must no longer 
be bidden from the eyes of the appat'llli.t sympathisers and 
ad~ooates of~ cause in the form of daily occurrences 

· ~ mnmnerable divorce .cases there in comts, where mat· 
~e takes place a~ the lengthy oomse , of coUrtship 

/ 18 over, while mamage of girls in I:ndi& clearly depends 
· mr ~ will of parente. In ordeJ: to envy the unique fate 
• of Hindu pareut:e, the Government not only knoWingly 
~but enforced 1111 well the ' Child Marriage Restraint 

· Act commonly known 1111 the Sarda Act, and thence 
t ~~ theieby to reduce the Hindu society to her present 
I P 6"•• 1111 regards the indescribably ba.d fate of Hindu. 

'13. The question of· inheritance of property, accepted 
and admitted by Mitakshara and its later followem depends 
chiefly on the incidence of birth, of which {B.(lt the wisdom 
is based not only on Vedas, but alsO on i Pnra.na.s, Smritis 
and othet Sha.stra.s, made solely· on the authority of the 
Vedas, and thus can no wise be rejected by men made 
laws, goixig to be substituted in the fotm of the eo ca.lled 
Draft Hindu Code in theit place and which can nevet be 
accepted by the overwhelming majority of Sanatanist 
!Undus. · · 

14. Sp iong the Bra.hm:in is not degtaded and lowered 
down in his social scale, lie has 

1 
every legitimate right to 

inherit Brahmin property and, nndet no oircum'stances 
pollliibly the Government h!ts any right to lay hands 
theteon to ~tch it from the possession of its right heits. 

. 15. Thl!!:e is no. such rule 'as ~ help a Banyl18i to inherit 
his ancestral property, when he has for good retited from 
the wotld to lead the life of a replu.se. All his hereditarY 
rights must also o~ at the. same time. His shate of 
properly should therefore natmally. fall to the lot of his 
neat. smvivor in .the' family. , . . ' ' 

16. B~d~ the ~~estion of ma~teD.a~ce, of the Progeny 
of one's mistress, the question of other sons, though born 
of him, thtough his nnlawfi:U, sexual commerce with & 

woman, ,commonly known as 'adultecy, can nevet legiti· 
mately be raised and he is not, therefore liable to main· 
ta.in them. If any Government unreasonably ever makes 

, legal provision fot the mailitel)8Jice of such hy'brids, then 
that Government is not wise ~nd is indirectly encouraging 
the e:s:hubera.nce of adultscy which is taken to be a. .moral 

. sin b,r all religionists of the world. · · 
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· 17. If widows, in case, they are not 811pported as Ullual as .there are good many Sanskrit technical terms which 
by .the relatio~ of ~heir husb.ands p.nd they are thus oblig~d can. never exactly be transia.ted ·into English having no 
to mvest· thell' Stndhatn on mterest and thereby are thllll eqwvalent words thJ;lrefor. · . 
a.bte to get sufficient amount monthly to defray their ' . 
maintenance charges, then .. they do no lpnger stand m 25. Witho~~ obtaining the 'legitimate perm.ission and 
need of applying further for their maintenance allowance consent of ~he d~9ea.Sed husband, in case, having no issues, 
from other male cO-parceners in the ancestral property a Hindu Widow IS .not entitled to adopt a BOJI of her own 
and thus making· those selfish creatures their enemies fo; ac<J?rd, as she be.Jl!g unable to discriminate thoroughly 
J)O material good to them at the instigation of their self. which son would be a fit person for the actual redemption 
interested advisers. I£ they could ever have rendered of the dead stoc)l: of her family ancestors from their 
them' any· financial assistance; even that they would no (Pretatwa) by performing religioUil rites. · 
longer do to them. Hindu Dkarama Ska8traa have exhorted . 26. In order to obtain full powers to utilize the inherited 
Hindu widows to xpinimise their expelllles as much as they property of the adopting father for whom he is being • 
oan, and to remain ever pleased and satiated and devote adopt~, the restriction of a partiol:tla.r limit of time for 
their time. constantly 'in meditation 'of God. The daily ad9pt10n pu.rpose by the deceased hUilband for his widowed 
multiplication of man-made E)nactmenta and their occasional wife is essenf4al. It' being over she has no right to adopt 
enforcement, has, to all appearances, made India the. holy a son. When she.failed to obey the express injunctions 
land of Sages, a. miserable place of regular discords and of ,her deceased hUilpand, she may as well disreg~d other 
agnostice, 'jVhich fact is really responsible, to a great extent, Dharm}c orders and thus to spoil thereby her female life. 
for the present day plight of Hindu India. ' · 27. A widow 1!-fter the death of his oDly married son and 

18. :ffindu Dharama Sastras unanimollllly declare all having .no begotten and alive grandson even, no'matter 
such marriages if ever perforni.ed quite invalid and in their whether her daughter-in-law· is either dead br alive, is not 
most considered opinion, females so married do not deserve. ·,entitled under Shastric reasons 'given above to adopt a son. 
to be called wives a.t all, as already hinted above in reply . 28. Th~ o~y son of. a. man is not entitled to be given 
to question- 12th. '. . m adoption, if ever giVen through worldly temptations 

who else iii the right man to perform the obsequies of ~ 
19. It is also the same fate of inter-caste married actual father seems to be the foremost and jllllt thought 

• ladiea.as reia.~d in reply to. question 18th .. · the then prevailing in the minds of the adoption la~ 
'20. Und&. no apparent circumstances the marriage of expounders to prohibit his adoption. · · 

impotent, insane and degraded person is permitted by · 29. Adoption even amongst the lower strata. of Hindu 
Hindu. Ska8tmB. These are the preconsiderations to be communities, is made generally from within the circle 
strictly a:n4 seriously insisted.. upon before betrothal is of their own respective groupR and never from beyond it. 
contracted. I£ a person d,oes· not quite exercise his dis- Therefore, the consideration of self-same caste by adopting 
crimination and thUil does act carelessly, he is then to be persons seems to convey essentially the primary signifj. •. 
punished to open the eyes of. thoughtless persons· of· his canoe. '. · 
type, but marnage once performed with Vedic hymns and. · 30. Whereas the question of adopting daughters· and 
incantatioUil can never be considered dissoluable. . siater's son is taken into consideration, they are positively 

2L During the. 'lifetime of~ 81 previoUil Wife, another COnditioned to be adopted ouly if they are.of good moral 
~age is invalid and those who perform it knowingly . character. If otherwise, even after adoption they are 
in contravention of exceptions ·profusely given· in 'Manu to be rejected seems to.· the sole intent of the Dbaram 
verses 80, ·81 and 82, Chapter IX and·without obtaining Sha.stra 4uthoritie.s it , has an ample 'justification 
full consent and consultation of tlie previoUil living wife, therefor·' . ' 
no doubt, are liable. to exemplary punishment' to open 
for good the eyes Qf incontinent persons, since marriage 
amongst Hindus is purely a. Dharmic Sawkar and the 
issues of such wives alone are entitled to perform religious 
rites and none !llse· . ' . . 

22. Under no cii-oumstances a. Hindu Wif~ can' ever even 
dream of .dissolution of her marriage bond with ·her 
husband, when she has got an indelible impression upon 
her mind from ·her very infancy of Pativrata Dkaram' and 
. Parlok .. Therefore, she never cares for anything else and 
habitually ever thinks it below her 'Woma.rfly dignity 
even to tbi!pt ill of her husband in any manner and never 

·murmurs over her bad luck and she consoles herself with 
the exorta.tions as given in Ramaya.na and Manu,_ Chaj?ter_ 
V, versal54. · · . • · ~ ·. 

23. I£ a widow being born of poor parents, and having 
.th\{S no sufficient stridhan amount about her wherewith 
to maintain her properly and being pf mostly goo!i' character 
if she wants to. live separately from her father-in-law's 
relatiollll of evil propensities, so .that her chastity may ,no 
wise at any time be by surprise and forcibly violatedoy· 
them she is not only justified but also religiously entitled 
to ask 'them to provide for her maintenance. Under no 
other . _circumstances she is ·ordained to live ·separately . 
and thus to a.coustom herself to lead an independent life, 

' detrimental to her honour. · , 
· 24. The idea of 12 kinds of sons. out of whiOii ~ I 
an adopted son, also forms one,. originally- ilprang out 
'from 'the fertile brain of Hindu Sages (occult seers). As 
Dlw.rm forms the ma.in part of a Hindu life ,it being • 
a religious ceremony as well, should therefo~e be per· 
formed in the presence of visible God Fire ~~: 
for , sake of its · · permanence. Hence Holocast 
(~:) forms an essential part thereof, without 
which it is religiously ill valid and has no solidarity, and 
may be broken at will, and its nlbdua. opert111uU may but 
be ~ltnown with the help of learned Pandits, Masters of 
Sanskrit lore, and the Mt\lal study . of original Dharm 

' Shaat.ras, but never through their English renderings ; 
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10. Lord Krishna Salvation lllission, Delhi. 
* . • •· • ' 

. . From our wide .expetie~ce in this work for fust few"yea.rS , 
we have con.cluded·that the items of the Hindu. Code as 
divorce Bill and the Bill for ·equal claim in the property · 
to the daughters are'very important and both should 'be 
passed for the betterment arid uplift of the statUil of 
ladies. · · . ' 

I 

11. Bari Panchayat Vaishya Besa Aggrawal .(Registered) • 
· · 1. Our institution takes very strong objections to the 
present Bill as regards to (1) In'heritance, (2) Divorce'. 
(3) Sagotra marriage, (4) Adoption; llB it will destroy the 
harmony, love and statllll of the family; and in the long . 
run ~he name of. the Hindu will disappear from the pages 

· of the history and my institution therefore respectfully 
submits that as regards ,the above four points the old 
Hindu Code Law should ;-amain in foree, except that • 
Hi.zidu widow should, of course, be given her full rights 
in the movable as well as'in imn;10vable property and also 
the right of adop¢on. . / - ' 

, I .• , 

2; As rega.rdS"' Bigainy ' mentioned in section 24 of the 
draft, ·this institution fully endorses· the views exp;ressed 
in the said section and strongly supports it. . 1 

~- 3. This institution subject to 2 above; endorses the views 
of Mr. Chatar Behari La! Sr. Advocate, Delhi, which he 
has submitted to yoltr .Committee, as a personal memo-
randum of his own. . 

I 

12. The So~th India. Olub, New Delhi. 

General. 
Bindu Law in all its variations is derived from the 

same original spUI'ces and the variations are due to the 
lack of political unity and the prevalence of loe&! ou~toms •. 
That these variations are obstacles to the solida.nty of 
Hindu society cannot be doubted. It.' js, tl}erefore, 
eminently desirable that it shotl.ld be codified as far as 
posmble. · 
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It is obvious that no codification is possible without the widow and other dependants: Origina.lly, this distinc.. 
c:hanging some parts of the emting law due to oustom tion was made because the widow had only a right to 
and choosing the mQ»'t reaoone.ble of the existing verSions. maintenance and had no right to e. share in the property 
It is also d6sirable to take the oooa.sion of codification to But she is now put in the same position as the son and he; 
bring about some refOrms which will me,lte Hindu society right to maintenance may also be put on the same level. . 
abreast of. tP& time-spirit. The present draft, though Marriage and Dioorce. 

, _on tho whole a CODSerVlltive measure me.kes some liberal The provisions of this section are likely to prove the moat 
depw:twe from Hindu tradition. contentious. According to the Draft C?de all Hindu 

Dejiniti'on of' Hi.nd'U8 '. marriages are to ·be monogamous, and marriage may be 
· While the definition in the di:aR oode iS fairly compre· declared null and void in certain cases and dissolved in 
hensive, it is doubtful if it will.~ applicable to hill tribes certain other cases. Though it may be said that divorce 
w:ho are trying to' become Hindus. So the definition may or dissolution of marriage is against the Hindu action 
'be extended to include the members of such tribes which of e. seoramenta.l marriage, the circumstances in which the 
may be decl&l:ed to be Hindus though hitherto they ·may dissolution may be granted are so limited that the spirit 
not have been goveme<} by Hindu Law. • is preserved wliile pr.ovision is made for very hs.rd bases. 
. , • I~ S'UCC~l&Si.on, Monogamy is. a. necessa.ry reform but without safety. 

The lJilUn cha.nges made a.re the a.bolition of surviVor· valves in such cases, it may prove oppressive. · 
ahip and of limited estate for women 1\lld the provision of . Sapi.rullu are prohibited 'from intermarrying 'unless 
a. he.lf· share for the daughter. All these changes are ·the custom or usage governing each of them permits ofe. 
desirable.. saeramenta.l marriage between the two.' As the objeet 

It may be objec'ted that when the provisions are applied of the Code is tQ do away With the uncertainties of the 
to agriCQ!tural property, fragmentation o£holdings will be customary law, it is .desirable that the clause showd be 
increased and that the Ia.nd brought to the family by the deleted. ' 
wife will be situated in a. d.itferent village from the Ia.nded Prohibitions on the score of Sapirullu, gotfas and 
estates of the husba.nd. These are mere administrative pravaras may be left to voluntary observance of custom.s 
problems which ought not to weigh before the essential a.nd the law may "be confined to the absolutely necessary 
injustice of depriving the daughter of a. share in her prohibited degrees. · · 1 

father's property .. There should be no diilicnlty in enact- The children of two sisters may .also be prohibited froin 
ing provisions by which the share of the daughter in landed intermarrying as children of brothers to bring the ·law into 
property ma.y be paid in cash by the brothers if they so· nf) 'ty with ra.11 ted Rind 'd 
choose. The problem of consolidation cff holdings has to be 00 ornu gene Y aocep U 1 eas. 
ta.clded in a.uy case a.ud ·if holdings of a. certain size are .'The provisions bringing the law of civil marriage together 
·Jegally made indivisible, the d&ughter's share will fare with those relating to sa.orementa.l marriages and making 
in the same way as the son's. - succession andlmherite.nce the same in both cases deserve 

· The :Bill prescribes sepa.rate modes for the de~olution of support. 
~tridhana for property iJJMrited, from the husband an6. The chapter on adoption is unobjecqonable. 

otherpropertybelongingtoawoma.n. This is inconsistent 13. Sir l. B. Goyal, Editor, "The Medical Review ot 
·with the a.bolition of the limited estate for women. The Reviews", Delhi. 
provisions can be evaded by other means of disposal. It · 
may be objected that on reme.rria.ge, the heirs of the - 1. A married d&ughter should not be given any share 
husband should get the property derived by him. If in her pe.n:~ts' property •. A daughter's sharing of parental 
d&ughters are to get shares, the number of husba.uds who property will lead to great disharmony and disputes in 
will inherit property from their wives will be approximately. Hindu homes. . , 
equal to the wive~~ getting property from the husbands. 2. An 1lllillarried\daughter, I' mean who does not want 
The logical thing is to me.ke the husband the co-sharer to marry throughout her life she should get share in 

. of the wife's property as the wife is made the co-sharer paternal property equal to son. , 
in hll!lband's property. The present distinction ouly adds 3. A widow who does not want to marry subsequently 
tcr the complication of the Ie.w without achieving any abe shonld get share in parental property half as much as 
desirable objective. ' the son gets. A widow should get share in her husband's 

Mainteoonce. property equal to son. ' 
1n cla.u.a6 .6, the a.mount of maintenance to be .a.lloW'ed 4. A daughter should a.lso be adopted if any body so 

tcr a widow of a deceased is made to depend on her stritlhana desix;es. · . . -
income but not on her income from her earnings or other · I agree with a.11 other clauses 'about marriage and 
sources. There is no need to make this distinction between divorce. • · 

m. AJMEB. 
_ 1. ManmalJain.Esq.,Editor, "Oswal",A)IIler. (1) No girl C>f age less tha.n 14 years and no, boy of 
I am in full agreement with the ..draft of the Hindu age lees. than 1~ years should be married as Sharda Act 

Law Reforms published by you and admit that with ~he lays down. · · · , · · , 
chl\llge of times, a.ucient.~u Laws whioh do not conform (2) The boy should be older than the girl. 
to the present day conditions, most chauge. - Th h uld b d · · 

• • - • ~ ode · • • 1 (3) ere .s o e a . efinite . difference of years 
~mg m Vl8W m . m conditxons of the1 Hindu between their respective ages on the following lines·- ' 

&maJ, I very much appreCI&te the contemplated changes . . • 
in its structure, though ~ ~f ita clauses require cla.rifi. Glrl'l age. Boy's ago, DUFeroneo. ' \ , 
il&tion a.ud mature ,consideration before. they' are made 14 years 1a-21 yre lllnlmum, HiiDmum. 
Jaw. I hope .that ~tever the fil;ml result and decision 15-16 • 21-24 , • · ~ yrs. · 7 yrs. 
may be, it would be m the best interests of the Hindu 17-18 28-30 , 7 " 1~ " 
Samaj , ' !9-20 81-35 , 1 JO "I 15 ,, 

1 a~ venture to give one ~eStion on the rules and 21-2~ 3&-40 " 15 ;; 21 ;; 
regulations relating to marriage and I hope it woulil be , (4) GU'ls of 21 years shonld ,be generally. married,. 
added to it. . · Therefore every father should marry their daughters of 

. :My llllggestion is that some a.ge.Jimit mllllt be .imposed-- '2~ years. Exceptions may be made in unavoidable 
on the respective a.gell of the bride and bridegroom i e CU'cumstances. 
there must be so~. C?-~la.tion between their age;. • i£ (5) Difi'erence in ages after the above should be as 
ibis kind of age-limit 18 11Dposed by law, it ,will result under:- · · · · · 
in putting an end to ~qual ~rriage child and old age Girl'• •r· Boy's age. 
marriages .. The atromtlll6, which are perpetrated 'by ~t!o 40-45 
t=h ~blemarriagetocan ~s~ only by imposing . to-411 ~~~ .· 
Ajle limits. In my humble opllllon, the following age. In the above a th . 
limit. may be prescribed between which both the bride difference betwee!e:h . ere should be the least possible 
and~ should marry. - ·not be IJ!.Ore than US y':rs~gea, but .the difference should 



l hope you will give your full consideration Cb the above indiscreet father. will wa.Ste: his.property_a.nd willlea.ve his. 
-views u.nd incorporate a clanse more or less on the ab6ve. sons oin a, state of destitution. His creditors also· will. be 
lines so that unlawful marriages I:X!ay be prevented. able to proceed against .the ancestral. property. Vnder the. 

2, Rai Bahadtir Pt. Trilokinath Sharma, Rallwav existing la.w sonll are. at liberty .to conliest the. alienation. 
• 'of ancestral property made by their· father by urgi:bg 

Magistrate, Ajmer. • that there was no legal necessity to make ~e alienation • 
. The tentative Draft Hindu Code lias been, prepared by They canalso.plead that the debts. were illegii.l.and immoral 

the ,Hindu Law Committee which 1ul.ve betlii appointed; and. are· not binding on them. But when the father will 
by the GovJlrnment of India. It aitn8 at codifying Hindu, be excluslv,e owner of ancestral property alL such objec

. Law. The principal sources of existing Hindu Law are tions will nob be tenable •. 
. Smriti D.nd; custom. Smriti literally means that which One of the objections to the joint select committee 
was· remembered: It is the recollection handed down. Bill relating to intestate succession was that a married 
by the Rishis or sages of antiquity of the precepts o£ daughter obtaining· a share. in her father's ;~-ovable 
God; The fact that Smritis do not agree with each other .......,. 
has 'given rise to commentaries:. The. autlft>rity of the property is likely to .sue for partjtion and thus . create 

trouble in the. family. Thjs o.bjection seem~ to have 
several commentators varied in different districts. and been wisely met by providing for the application of Parti
~us.arose the various sch.ools of law which are operative tion Act, 1893, to such cases and giving such married 
m different parts of lnd.ia. Th~ugh t~e. commental:?~s / daughters the status o£ a transferee, This. will enable 
proposed to mt.E;rpret the law laid down m the SmntiS the othe~ heirs to. buy the ·share of the unm · d· da h•
in fact, they reC).ted the customs and usages ttround them. · · arme . ~g wr. 
e.nd on this ground their interpretations have been ' The other importa.nt change that t~ .diaft. seeks to 
accepted as authoritative. . The. duty of courts has, there- makt!' in Hindu Law :.:elates to tlie right!! of women ove~ 
fore, been to recognize the .rules of the laws -enumerated stridhana. Under. the existing law every ·female who 
in the commentaries, even if they appear to proceed on a succeeds M an.heir, 'twhetbeD to a. male. oi: fi9. a female 

1 
wrong interpreta~on ~f the Smritis, -the reason being takes· a limited eetate in· the. property• inherited by he; 
that under the Hindu system of law clear proof ·of usage, and at heD death the property passes.not to he& heirs but 
as held by the Privy Council in Collector of Madura 118. to the next heir .of the person from whom she. inhe~ited 
Moottoo· Rama Lingh (1868) 12 M.I.A. 397, 435, 436, it. The term "limited estate " does .not niean. that a 
outweighs the written text of the la.w. It, therefore, female heir is only a.. tenant for life. She)s. the owner 

. ·follows that customs and usages are the chief basis of the .,of the property, subject to certain restri.ctions on 
present Hindu. Law. Almost· all the importa.nt points alienatiol). and subject to ~ts devolving upon· tl)e next; 
of :Hindu Law are now to be found in the law reports and heir of the last full o~er. !l'he di;Mt confe:r;s upon her 
to this extent it can s~ly be said that judicial decisions an absolute right over the propertj howsoever acquifed 

• have superseded the. commentaries and have assumed . by her~ It dispenses . wit)l th~. restrictions that are 
the posi~ion of source of the present Hindu La.w, The hitherto imp~sed upon her ownership: It .empoweJ;S 
Draft Hindu qode e:x:pressl;sr supersedes the customs and, h~r to part Wl~h the ~r?pe),'f;y '!>~ transfer m~x: vivos 0~ by 
usages so far m vogue which have descended from-- pne. will and prOVides a di!ferent m.ode of succession if the 
generation to another. Practjfal abolition of the Mitak-. woman dies intestate .. In vil:>w bf the :fact that woman 
shara Rules of inheritance and woman's estate, ;recognition of to-day are mere educated a,nd can manage th,eir affairs 

.. of even sacramental marriage between the Hindus irre~- more efficiently than the w.onwn of old ti:mes, I thjJik 
pective of their caste and dec)lj.ration of adoption of a. the changes .suggested by the draft are soun!J.· IIJld will 
boy, whose mother_ the adopting father could not have ·have wholesome effect· on-society. Evidently most of 
legally married, as valid a.re the glaring ~ces of the the underhand dealings on the part: of reversioners and 
revolutionary, changes that are proposed t~ be made in litigation arising out of women's. esta~ will be avoided. 
-Hindu Law. The practical effect of the supersession of . "' . . 
customs a.nd usages will apparently be that judicial Part IV of th~ draft deals Wlth .oo:a.m~ge and .J?Ivorce. 
pronouncements on Hindu Law will no longer be good 91a.~~ ~~) of this l,lart lays do~ certam con,d.itions a.s. 
Law. ';[be draft ·aims at· uniformity in . Law. It has ~qUI.SJ.tJes of &. s~cr~menta,l marrmge. Q~e o~ t~\l ~os~ 
framed one set of, rules for all persons to whom it is unporta.nt reqms1tes of a sacraJAental J}l~e IS if e1ther 

, intended to apply. Uniformity in Law is prima facie party is a\ member of 11ny caste, th.e other. ~us~. belo11g ~ 
desirable but I am afraid such revolutionacy' changes ~he same ~te. There Wlls sue~ a con4it1on Ill, .the ~ 
.as are c~;mtemplated- by the draft. will not be acceptable ~troduced lD the Asse~bly but lt. ~a,s ~o~ bll?'1; lllll,hodied, 
to the Hinqu public in general.' Those who still rely . m the' draft ... Tu my:: ~d such a, cond.itlOJ1. J,S a?l!Plutely 

-upon Sruti, Smriti, caste and family customs. and usage.a .essential fo~ the validity of a. se:cra;mental ~8ofrlage a.nd 
· will find it very difficult'to 'reconcile themselves wi$. the BAould be mtroduced. The P;tn°1P!e of factum ~ 

'llbanges proposed to be introduced. also. shoW.d not. apJ,lly t?· a case m which s~cli a condition, 
• . a-contravened. Vinlat!Ojl of such a condit1on should alSo 

The jofut ~nd undivided family is the normal condition form a. ground for having the marriage decla.red null and 
of Hindu society. An undivided Hindu family is ordi. void at the instance of any of the parties to the marriage 
narily joint not only in estate, but in food and worship. or any+two or- mare ~embers of the caste to which either 

· Survivorship· and acquisition by birth of an interest in · party to the marriage belonged. · · · · 
the joint coparcenary property are the two main features · · 
of ~he Mitakshara system· of law. Clauses (1) and (2) of The provisions relating tQ divorce are new .. Divorce is 
Part IU-A of the draft will in course of time abolish the x\ot known to the genera_l Hindu Law.- 1.0~ tO the 
system of jointness in .estate and the mles of survivorship J;Uodern conditions of SOOlety, I ~ th~ ,sh!>uld be a, 
and acquisition of an interest in the joint or coparcenary provil!ion for div~ce in R4tdu .~w. 1 ' • • 

property by birth. This will apparently \l.'esult in hardship 2: If at a.ll the Central Legislature· ~dertakes this ' 
~.the so,n, ?d.n's son .and son's son's son's son who ~c~uire measure immediately, my opinion is that Part II "In
iil~~t.m JOmt fainily;: <?~,coparcenary property by birth. ~state. succession~· and, .fart .ll~. "Testalllenta.ry 
The Simultaneous he~rs ' referred to· m clause 5, . class I succesSion " and Part Ill (a) '\J;:'r;OVlSlons common to 
of part'II of the draft should be allowed a share only in testamentary and Intsstate successiOD," (pages 3 to 16 
the sel(-s.cquired or separate property of a -deceased Hindu of the draft, Hindu Code) shquld. not be enacted at.- all 
and not in the interesj; that he possessed at the time of , and 8tatU$ guo b'e !llaintained. My cip.ef !,1lason.s fC?r the 
his death in the joint family or coparcenary property. above opinion 'are-
A Hindu should- not also be allowed to dispose of his . · . . 
interest in joint family or coparcenary property by (a) By the proposed ena~tment t~e -w:h!lle fabric of 
transfer inter vivos, or by will unless and until there is an the joint family system of Hin.d~ soc:rety ~ be ?roken 
a.ctual ·partition. among the coparceners and such an. and by the removal of the p~VlSIOns on BIU'Vlvorship and 
interest praoioically acquires the status of self-acquired or ; ancestral property, the happ1ness. of most of the Hindu 
separate property. families will be destroyed. . 

. It see!DS undesirable that a. father m~y inherit his ' (b) .If the draft Hindu Code i,a pa.ss,ed intQ la.w,. iii 
father's property to the entire exclusion of bls son, son's will abrogate many settled principles, customs and usages 
son or son's son's son. This will leave the son and his of the people which they have been :Practising for genera
descendants completely at the mero:y: of his father. • An' . tions. The educated ll.!ld reformed Hin4ns who feel 

' \ 



us 
. Tl'd by the present Jaw have got and can manage Clauses lt&nd 2 of Part III (a) are very objectionable 

:1:ve other remedies for the redre,ss of their grievances Thlly wipe out law. of survivorship. An unscrupulou~ 
by ~ te.'13m. ents and other enactments in force but as or an indifferent father can deprive his sons from the 
the ~posed Jaw lrill apply, to the uneducated masses benefits of ancestral property. . · 
a1 there will be .much trouble amongst the people. . . •• I b . 110

• • ·ftJ.. ~ to the introduction of femal 8 as · ,Pari lV Mal'f'W3e.l.- nter-su :caste marnages have 
Th:S~Clai:"<nirb the well-established order of succession. been made . !ega.!. T_he population of I~dia with ita 
~~e pooed order would be like that of the undesirable numerous sub-castes lS not prepared for It ,at present. 
s~: of :Mubanimadan Law of inheritance a.nd would Le~ the re~ormers prepare tjle ground before s~ch legis. 
riot be c."'Ol2&nial to Hinau sOciety and would be a great lations are mtroduced. 

sourre of strife and confusion in the peaceful joint Hindu · There does not appear a.ny. necessity for introducing 
18mily system. . Civil Marriage System in the Code. Special Marriage 

(e) Section 2 of Part m (a) printed on page 16 of' the Act, 1872, provides for such a marriage and if necesssry 
. Draft Hindu Code gives much m~ powers to Q!e :futher it may ·be provided that 'Civil marriage will not affect 

1rho may be able to deprive his sons altogether. It will the rights of a Hindu in the family. _ , 
be more advisable to make the sons and his desilelldants 
as joint heirs. 

(d) If the daughters are to- get a share along with the 
aon, the two should divide equally 1md not half the share 
like Muslims. · • 

(c) The following should be added in the present Hindu 
Law of testamentary succession and intestate successibn :-, 

"Any HiD.du changing his Teligion, i.e., becoming 
a Muslim or Christian will lose all rights•of inheritance in . 
the joint Hindu family." Act XXI of 1850 should be 
amended a.coordingly. 

: p~ :J'V-MAB.lluGES .ANI) DlvORCJ;. 

. 3. It is good that bigamy ha.s been made an offence. 
Monogamy should prevail among the Hindus generally. The 
mama.,oes should not ·be allowed to be valid sacramental 
marriages between sapinda.s because it is opposed to the 
spirit of the. Hindu Sha.stra.s and also because there is a 
wide scope for marriages when original' four varnas of 
Hindus are made accessible for ·a valid marriage. · 

PriT Vl-:-ADOPTION. 

. The definition of stridhan is _defective. ancj. goes beyond 
the conceptions of stridhan property S!> far understood. 
The 'divorce, unless where ,custom a.nd ussge allows it 
of a sacramental marriage, is likely to bring unhappine~ 
in the Indian family as at present conl!tituted. I am· 
not in favour of the proposed legislation. ' 

4. Sri Chand Karan S;uda, President, Rajputana 
Provj,ncial IDr.du Sabha, Ajmer. · 

1. It is true that the conditions of the society- have 
cha.nged and efforts ,should be made to reform the Hind11 
Law with the change of times. The attemps to draft 
the Hindu Code is praiseworthy and very de.sirable but 
the haste which is being made to push it through immedi
ately is n9t desirable'; and hence the legislation eQntem
plated by th~ draft Hindu Code should M suspended till 
the formation of a new assembly because the present 
~mbly is not a ~y re~resentative body ; or till ample 
time and opportnruty are g1ven to the general Hindu public· 
to co!Uiider ap its provisions. The Hindu society does not · 
feel the compelling necessity or justification for the 
preseht Central Legislature to undertake this measur& 
immediately. · 4. In clause 13 {at. page 39), sub-c~use{ili) " He niust 

never have been married". f\hould be omitted because i'b 
is a well-established custom amongst the Hindus that a 5, Mr. Ghisu La!, Advocate, Ajmer •.. 

married man may be {~(}opted. ' .1. The ~~~ea. of h!l'-ying a :ffindu Co'1te applicabl_!l to all 
3. Bai Sahib J. L. Rawatz, Additional ~dus ~e m Brltisb ~dia and ~aving clear cut pro-

Ass' 0 VlBions '8.8 t4 the matter It deals With, is to be ;welcomed 
· istant ommlssioner, Ajmer.. · by all the well-wishers of the Hindus. Some ofthe pro-

The Bill seeks to make unjustifiable ~oads on the vision of Hindu Law have become so intricate by ·min tit& • 
religioll!l sentin!ents of the Hindus and Hindu society. distinctions lying imbedded in case:Law that ordinary 
CustoDlS and usages .are sought to be done away with. people cannot act according to them and the result is much 
The framers wrongly a.ssnine that the Indians have reached confusion and heart burning and the consequences of . the 
a stage when the Laws of the Western civiliz3tion can be bona fide conduct of t~e pa~ies are quite startling a_nd 
enforCed on the Indiims.. The Bill can hardly represent undreamt of by, t)le sa1d bewildered parties. . . 
that the voice of the Indian population though it is true 2 .. There are many (and their number may-includ~ very 
that 5 per ~nt can have its voice heard ' 

learned and pious personalities· among the Hindus) who. 
The Bill, if passed a.s an Act, is bound to bring disinte-. will resist all reform of readjustment of the Rules of Hindu . 

gra.tion and disruption-in the joint Hindu family system· Law as laid down in the Smritis and other Shastras on 
which ~ ~vantages of its .own. Tbe law of sUccession the •ground that the Rishis . of .yore were . men of most 
as provided ~creases the number of heirs and introduces' outstanding if not supernatural learning an,d were thor!>
women a.s hem. The result would be that the bbsiness nghly. matured with the all pervading and fundamental 
of !"'.thriving B:indu !B !ik~ly to come to a standstill or principles of Hindu culture and that now when the present• · 
~~die d~ mto insignificant fragmentation. I -am day Hindus neither know well the ShlilStrtl.s nor the funda~ 
mclined to think that the poverty of MuilSmma.da;ns is to mentals of Hindu c-ulture owing to ·their having been 
a great extent due to the defel:tive system of inheritance brought. up in an alien s:xstem of education, it will' ,be 
llD;d the contemplated law·will bring poverty among tlie dangero~ to attempt· to meqdle. With Hindu Law as· it. 
Hindus also: People do not eaaily give up their custom exists to-day, But wa cannot forget the fact that the 
,but stick to them and section 3 of the Code would be Rishis in laying down in the smritis what is called 
found ha.rd and troublesome in actuaJ..working. . , Hindu Law were. seeking to provide for the need!! of the · 

The Bill · trod Hindus as they existed in their' times or. in their contemp, 
m uces certain femalee for· Sllccession Iation. ·Nobody can reasonably now maintain that those· 

Females will ha.ve dottble chances of SUccession in· th · dit' f · h h 
father'• family ss well as in husband's :fumily and in bothe con Ions o society, ave not c anged , and changed. 
the cases she will inherit' , full fledg ahMst completely. Efforts are no doubt made here and 
exclusion l>f females· from ~eritance wed ?WDer. The the~eby weU .~eaning Great .Men. to bring back these. 
Hindu Sha8trss and was ot b'tr OBThbased upon an_c1ent condit19ns but I t!Unk 'rennyson has . rightly 

. n ar 1 ary. e daughter said ' 
even m the present system is a liability on the fathe • 
family from time to time Mukhlawa M.ahir· etc rds · 
to make her he' -"' -' ' w, ., an a Ir wu,.... O>UY mean estrangement of 

"Nature.·brings.not bp,clf the Mastcdori, 

fee~ between brother and. sister. ~he may be a loser. 
In ;new l>f the numerous heii'B the difficulties of securin 
maintenance from them by those entitled to maintenance~ 
would be great and reaL 

~ piopoeea legislation gives an undue'·o.d~antage ~ 
Je.i. '· ' 

, Nor we these times." , ' 

Law should be only a reflection of the actual'needs of and: 
the true motiyes of action of the society which. it may 
govern. We must, _therefore, with the change of times" 
reform the Laws which are to govern our social relatiollB' 
and property. The present attempts should therefol'il' 
,be welcome. · · 



uo 
3. But inasmuch as the majority of the Hindus live iii the Blndu ~idow should not have it. Ji having been kept 

· villages and the number of those who can read -and fujly in perpetual tutelage she is not fit to-day she shall soon be 
understand English is a!nlost negligible, it is most neces- ~o and the Blndu community will be _the better for it. 
sary and desirable that the proposed draft of the Code However; in the case qf family immovable l!roperty when 
should be translated in Hindi and distributed, broadcast sons and grandsons are aliye a. restriction may be made. 
befQre it is pu~ before the Assembly, and this must be I would, therefo~e~ suggesj; pnly.this pro:Viso tQ the follow-

' done even if we may have to put it before the next Assembly ing effect :-
after the war. · · ,· "Provided that'wben the stridhan ptoperty is im-

_4, · The law must be clear and easily understandable movable and bas been inherited by a. widow as simultaneous. 
to all those whom it is expected to govern. Judged from heir, the. same shall not be transferable beyo~;~d her life. 
•L:. point of view the attemnt to .draft a Hindu Code .is time, except for legal necessity or fo~ the benefit of the 
......., "· estate when a. son,• or son's son or son's son's son were 
praiseworthy lind very desirable. . alive at 'the timtf-of her death." , . 

. 5. When once , codified . any inconveniences or injustice 13. Corresponding changer in th~ case of " widows ,\ 
disclosed, by: experience can be suitably modi.¥ed by suhse- should be made in the clause d.eiJJing ·with the ord<;Jr and 

. quent amending legislation. mode of succession to stridba.~hen the fema.le'is a. widow. 
. 6. In Part I Preliminary, I am of opinion that the · '14. For the< re3sons given above. in Te~tion to 
definition of "Hindu" is rightly_ made extensive and "daughter's son" above I would suggest :that in paragraph 
also elastic. enough. It is equally good that the mass of -14 of the Draft Code after No. 3 "husband"· should 
conilioting customs. ~ational and at times repug_n~nt come 'No. 6 husband's heirs and renumbering of the heirs 

·to morals as we now feel should be swept away, gtvmg made accordingly;· · . · . . 
place to simple clear-cut rules easily understandable to 15 . .AA · regnrds cases'. coming ·under paragraph · 14; 

_ all. We have a. parallelfc::r this in the Sharia.t Act X:X:VI. clause C (i) there is no reason why the son should take 
of 1937 which .has also-similarly swept away for Muslims half the share of the daughter. The t.,wo should divide 
their own mass of confused and confuSing customs. equally. . . . . 

7. Another happy, provision which'will greatly help to 16. In Pi~ ill-A in c)~tise.S I ~nd 2 tbEi Draft Cede 
:restore to the Hindus their pristine glory and 0?he5i:on seeks to do away with _the right of survivorship and the 
and solidarity and give them. a sllD?e of common natlO~ality right by birth as they .prevail at pre~en~. ·This is the 
is the recognitien of caste as meampg only the four prwary right. thing to do because these two prmc1ples have been 
varnaa. · ' ' • · - · the source of much trouble and chicanery and avoidance 

8. As to. definition of stridhan, it bas rightly done of just claims of creditors. It seems to be. the height of 
away with the' varioUs . dist~ctions lying h~ked in the dishonesty tbat.under ct\ver of these two rights of survivor
ancient Smritis. But thete lS one very senons ,matter ship and by birth, the benefits of the actions of a. Hindu 
to be considered in this connection. In -my humble should be taken advantage of by. the members· of his 
opinion exception should be made in the case of a widow fa.nrily while they should not be J.ia,b!e to pay the iust 
acquiring a. share in her husband's property, when any,. debts, ' 
son, or son's son or son's son's son be alive. In such a 17. In Part IV dea.lhtg with .:Mai:riage and Divorce in 
case she should have only a life-estate, and a corresponding .Chapter I, clause . 3 (d), dealing with the requisites of a 
provision should be made in the rights of a woman over her sacramental marriage, the words "unless the custom or 

. stridban. ' · · · usage governing each of them-permits 3£ a. sacramental 
. 9. The case of Hindus has rightly. been taken out from marriage between. the two " should be deleted altogether. 

:und'er the Special :Marriag~ Act by tbe prop~sed a.m.e~d- The alternative claUseS 3 anq 4 to clauses 3, 4 and 5 
ments in the Special :Mamage Act as stated ID the F~rst should be adopted; any' custom to the contrary shonld be 
Schedule and the repeal as sta.ted.in Second Schedule of ruthlessly a·broga.ted' in keeping with the principle and 
certain Acts by which tbe Hindu Law has already been spirit ofthe Draft Code. . 

1 
amended because ,under the ~rovisions of the Draft Code_. is. In the pa,rt dealing with :r.furria.ge' and Divorce 
ibey were not necessary to exist. . 

1 

" ; ' Ci in thq, alternative as Wl!ll as the original clause 5 in 
10. Amo~ th~ enume~ed heJ~~ ~he Draft ode. ~~ Chapter I the clause should be delated· and marriage 

· made certam heus what 1t calls Sim:u_Itaneous heirs · should not be allowed to be 8. valid sacramental marriage 
J:n this •' daugh~er " ~as for the fu~ ~Jm.e. be?n put .up between " Sa.pindas ·~ notwithstanding any custom: or 
<Jn an equal footmg With the son. T~Js 18 qu~te .. 1n keevJ~ usage to the contrary· and howsoever old: The necessity 
with the modern awakened ,co.nscJence of .II~pdu IIi.dm. for ·recognition of such custom or .usage is not only 
But in the Class 2, daughter 8 ~on ~as been gi;ven a. first. opposed to-the spirit· of the new·COde b1,1t also unnecessary 
place. This should not be. S1nce ~ug~ter has ~e?n when original va.rna.s are made ~cessible . for a' valid 
,given a. share along with ~he other sJm.u ta.neotls 611'8 marriage. ' · , . , · . 
which she did·not ba'Ve prev10usl1.a.nd 9ecause the framerS . . . . · - . · · 
·Of. the Code make her share a. stridli_an' and therefor 19: The provlSJons of .the ,Code shonld. on no a~oount 
-absolute! di osable by .her and. not .enjoyed as a. life- be e1tb.er expr~ssly_ or 1mphedly made retrospective so 

,.. t yl sp eviQusly it is only fair that in class l as to a.ffeot things, deeds and a.ots already done .before 
{l.,a. e on Y as pr ' . fi · 1 · • this Cod beco es law · ' - .daughter's son should not be g1ven the rat. p ace as . e , m · · · 

6. The Bar Association, A:jmer. , 
No. (2) butshouldcomaonly a{ter-''motber.", ''father", 
•' brother " and brother's son and son's .. da.ugbter who are 
primary membe~s of the deceased's fa~)JY· , "Daughter'~ , It is ~ontra.ry to principle to codify personal law by 
son " should,· therefore, come after son 8 daughter, means of the artificial process of legislation, because 
of ,~!.lass 2 and the last named should he transferred to .'personal1a.w is the 'butcome of a natura.i process of evolu
·ola!i's 1'and put above·" daughter's son". In. other words .tion•a.rising out of the C'!Stt>ms, tendencies and-usages of 
"daughter's son" should take the No. (1) in class 2 and a. people and is P!Jt to test for centuries, Personal law is 
!c son's daughter·" should go up in class 1 after "tm:~ther's intimately associated with the religion of tha people. To 
:.Son " , · · interfere with it is to go against the assurances contained . fu ·this connection it may be rem.e~bere.d tba.t t~e in the Quee?-'s Procla.ma.tion·after.the Mu~iny. . 
"' son's daughter " born and brought up. Jn ~be deceased 8 . 2. The proposed Coda, instead of codifying the teneta 
own family should naturally be a nearer ObJect of natural of the Hindu Law, o.bviously aims at engra.fting upon the 
lov~ and affection than "daugh~er's son", a. m.em.be: of Hindu society practices repugnant to the Blndu Dharma.- · 
an alien family and the devolution should• be a.lo~g hnes ·Sbastra.. The proposed clldification is the¢ore undet!ir-
•Of natural love and affection. ' · · .able. , .· · , · · 

11. Similarly and far same re!lsons in class-~ Nos. (~) .. a .. If the coiiii!I'Qn law .of ,England•could nofi'so far he 
·.and (4) should interchange the1r places and ,brother 8 . codified by legislative enactments, how- can Blndu Law-, 
·daughter should precede "siste~'s son." • . ' ' 'which has ~ more complex basis,- extending over a much 
. 12. Coming to the rights of a woman over "t!tridhan," longer period,, a far ,wider territo~, and a much larger 
'I see _no reason why when her Christian, :Muslim, .,'fain number. of people and. a. greater var1ety ofra.ces be codified 
~nd ~~rai sisters have got absolute powers' of disposal by th~ legi_slature' ,' 



uo 
'- If this draft of the Hindu Code _is passed i!lto law It would be more advisable to make the son and his. male. 

i~ will nn...oettle many a settled prinCiple as ordained by descendants joint heirs, 1 ' • 

.Hindu Law Text!!. • 
5 In Hmdu j!JOciety customs and usa.gas, which have 

boo~ !!'OvenUlllt the actions and pn\etiees of the POOJ?Ie ' 14. The alternative provision made in clauses a; 4 and I) 
for ieneratioDs together are being abrogated~ seem to be better tllan the clauses 3, 4 and 5. 
section 3 of the draft.. Moreover clause 3 (b) should be ~ere, with ~his modifl. · 

'Poople on m~ters of customs and usages, are so cation tllat ~e parties must belong to the same sub-C{l.ste. 
tenacioW: that they would not give up easily. This is Inter-sub-caste .marriages cannot be made legal unlBBs 
not an unknown fact. 'Every lawyer knows tllis. If . · a.nd until tlle masses of tlle ~du population are prepared 
people are fu!'l'ed by legislation to give up their customs for it. Social reformers may strive for it as a step towards 
and usa.ges, there will be immense trouble, and heart. reform, but it cannot be forced upon the Hindus as a. 
rending. whole, by. means of a. legislative provision. It would 

PART I~ · be a great inroad upon tlle Hindu masses to make inter. 

6_ Although at the ~n!rlng of society thel"'l may have sub-caste mil.rriages permissible 'by legislative enactment. 
boo nl four 

8 
tllt pl"'ISeDt sub-castes are not of It will lead to much strife and trouble in applying such 

~fs ~tion.Th~ too have been in existence for · law to the Hind~ ~ublic, ~ost ~~whom are.n~ so advanced. 
ce:oturiEl'.l a.nd millenniums. together. To fuse them into 15; The proVISIOn agams~ b1ga~y ma~e m clause 3 (a) 
ongilial four varnas is an impossible task. Social re-. • and m clause 24, Part IV, JS ~~amst Hindu Law ~ex;ts. 
furmers have been straggling for years ·and years. . To Monogamy has. been prevailin~ among the. Hindus 
giw inter-l!llb-ca,ste marriages and other connections, generally. But 1t would not be nght to make b1gamy a.n 
a legal' status would he to revolutionize ~ ~bo~ fabric . offence. , . 
of the Hindu society. Clause 17, part n, IS ObJectlonabll!. · 16. Clause 26 will· be a fruitful source of litigation. 

7. The definition of stridhan is a. wild departure from ProvisO (a) will be very troublesome in practice. 
the tenets~ Hindu La.w. How could property inberi~ 17. Ill clause 28 the phrase "as consideration (or 
bi a woman from her hnslJani!. or. son ~ called her stri-. consenting to a marriage " does not seem to. be happy 
dban. Bm.cuse female education 1s bemg .mfoured these or' proper. It may be "where in connection with any. 
days, it dOEIS not. mean that the vested r~gbts of people marriage" or 11ome other expression. 
~ouJd. he tmmpl~ u~n. Stridhan. property is suffi- 18. Clause 30 operates to create a great revolution in 
c1ently wall-defined m Hindu La.w and 1ts scope should not Hindu ideals of marriage. In Hindu La.w. marriage is 
be extended. not a contract, but a sacrament. To nullify a marriage 

PART n. performed according to lfindu Sbastras on such grouods 
s. The definition of "son" in :Part' n, clause 2. (c), as are mentioned in clause 30 is a.. transgression of the 

is abrogating the '" dwayamusbyayana" son hence- Shastras. Clause 30 (d) may be good,· but dissolving a 
forward altogether. 'This is a very wholesome principle marriage for grounds· like clause (/) wonld be improper 
of. Hindu Law. When out of two brothers there is. only where the institutions of certain people, e.g., Rajas do 
one. son to one of the brothers; it is bpt proper that he' allow of the system which has been in vogue even uptil 
may be adopted as a "dwayamu$yayana" son. There to-d;l.y. . 
is nothing wrong about it. Why should this. be abrogated . PART V: 
or discontinued for the future. · 

19. Section 10 (at page 35) possibly does not touch the 
powers of a next friend or guardians. oil, litem of minors, 
who are subject to the control of the co11I'ts-11ide Order 32, 
rules 6 and7. ' 

9. In cla.nse 5 certain heirs are enurneratOO.. The 
principle adopted seems to be to introduce certain females 
among the heirs and giving them precedence. The order 
of amccession bas more or less been pl"'lctically settled by 
the Hindu Law Texts, and by a series of judicial decisions, Otherwise there may, be a conflict. · The court may 
·most of them being of the Privy Council. There is have to appoint guardia118 oil, litem for minor defendants 
abSolntely no reason why the established order of succes- or respondents, .or persons interested in minor plaintiffs 
sion should he disturbed. The proposed order would to or appellants or decree-holders, may have to carry on 
a large extent be like tile undesirable system of Mubam-· litigation on behalf of or' for the benefit of minor parties. 
madan Law of inheritance. Nobody would admit that In such cases, .there may be neceBSity for compromising, 
that aystem of inheritance is good or would be congenial or .. dealing With the minor's property movable or im
to Hindu society.· , · movable. This provision in tlf.e general form, ILjl contained 

Moreover in ·class '1 (i) the daughter i~ placed along in 8ection 10 might militate against the worki,ng of court 
~b the son' a~:widow to take a share simultaneously oases. 
WJtb them.· TbJS JS not proper and would work as a source pART VI. 
of gl"'l&t strife and confusion in Hindu society. Similarly , · . . . 
other items of the list of the· enumerated boil'll, e.g., 20. The dwaya'~puspyayaiUL fqrm of adoption should not 
daughter's daughter's daughter <bas been placed before be abolished .. 
the brother's son's son. It appears that the c&lsideration · 
of the Hindu Law Text-writers has been subordinated. In clause'l3, sub-clause· (ii), the same difficulty of sub· 
to the desil"'l to give females undue precedeliee. • castes will apply.. As reg\rds sub-clause (iii) the custom 

'Of . a married man being adopted' is well-established . and 
10. Then as regards succeBSion of heirs, beyond i:be · prevalent. It. woul~ be upsetting the· ~tablished 11sages 

enumerated heirs, the matter. seems to have been left in. snch cases. 
for eontroversy, neCEISsitating reference to disputed 
problems ~ contained jn Hindu Law books and Rulings 
of the High .Qmrts and the Privy Council. Moreover 
clause 8 (4) seems to be improper. . 

ll: Clause· 13 also widens· the powers of 'the wo~n 
over. tb~ ~an property. Tb61"6 !"1"11' certain cQntin
genCJea tn which the, liusliand has· r1ghts in respect of 
certain kinda of property. Tb~ should not he abrogated. 

21. In clause 28, the time of 80 days ja too ltort. 
Although one would wis4 the people of India; to be more 
active and prompt, the fact remains that the people are 
not so, especiQ.lly people residing in villages. The period 
should be .one year: If not, it should be six months 
initially and .furthe~ six months with double charges as to 
registration feE\8 or any other pena.lty. • · 

PAR'£ IIi'-A. '7. The District Judge, AJmer-Mer'YaM •. 
12. Clause 1 o~ Pa~ ID-A is completely wiping out I am i.t!- ~eneral agr'*:ment ~th the oplmon 'of th& 

of the law of survJvmblp. It may be advisable to allow ·Bar Assocm~ton, t~ugb m one nnportant matter, I dis~ 
the widow to succeed to the interest of her deceased· · a.gr~.e. e.g., rlll)ht of divorce. · 
hWJhand in copa.rcenary property,' but to' extend this 2. I am in sympathy with the B•w ABBOOJ'•tt'on when principle to tb& daughter is not proper. · w• ~ 

13 they say· that the pro;posed Code far from preserving 
· Clause 2 of Part ill~ A also gives much more powers the' principles bf H!ndu Law, as they ha.ve been banded 

to the lOll, who may bo able to dep~ve h!s sons altogether. down from generat1on to genera.tion, tends to introduoo 
• ~ I ' 
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into Hindu society, principles arid prft.ctices whlch are madan attitu,de towards ~e should not be copied 
totally e.tlen to Hindu feeling and thought .• 'Hindu Law by Hfupus because according to•the Muslims, marrie.ge is 
is based le.rgely upon Hindu shastras and religious praotices only a contract which can be terminated at any time 
and usages which have lasted tbouse.nds of years · I think by the liusband on paying the dower debt. Some of the 
theref11re jt ,would be risky to inir6duce such radicai grounds given in clause 30 are alright,· e.g· .• (a), (b) and 
changes as are contemplated by this Code under the guise (c), but in my opinion, adultery or conversion to another 
of " codifying " Hindu Law. The attitude of Hindu • religion should not be regarded as sufficient ground. . , 
society-towards m~tterslike marriage, succession, adoption, 10; I agree with the Bar Association regarding-Parts V . 
etc., is totally different' from that of Muhaiilllia.dan · ol" and VI. • · 1 
Christian society. 
• 3. If fue provisions 'of Part n are enforced it would be 8. .~ai Bahadur Pt. Mithan La! Bhargava, Ajmer, 

, a great Injustice to Hindu sons. The principle underlying 1. The Code is not a. complete one. . 
tlie Draft Code appears to be to give fema1e heirs uQdue . 2. It does not and cannot fulfil tlie object of the com. 
prefe~ence.· . According to 'the shastras,, it is only the mittee ~ e:volve a ~OJ?D- Code .of Hindu Law applicable 
son e.nd not the daughter that can perforni sbradh and to all Hindus, as pnmarily tllere were two main branches 
confer spiritual benefit upon the deceal!ed. Moreover, of Hindu Law, that is Dayabagh alliJ Mitakshara.. Daya· 
the marriage of a daughter,entails considerl!-ble expense bagh applied to the people resiclli'ig in the. old Bengal 
to the family and in case she is ·not married, the family and Mitaksha.:ra governed . United Provinces,. Central 
has got to maintain ·her for Jler life-time. In Europe, India; Rajputan&, Bombay, Madras and even Punjab 
of course, women are free and can go in search of employ- including Delhi and Ajmer-:M.erwara. Provinces .. ~tak. 
ment, as they often do, but India,· on account of the ,. shara Law was .again made applicable according to three 
Purdah system, which is an institution borrowed from the · different schoo!S:-Benares, Bombay and Mithila., Further 
Muhammadaus, the ordinary Hindu woman is debarred there are subdivisions which· need not be mentioned. 
from seeking employment. Therefore marriage_ of the A uniform applicability to aU the. provinces would mean 
daughter is the rule and not .. the e:s:ception. As I have the abrogation of principal. elements of. Hindu Law 
already said, the meniage ·of a. daughter means very based u:pon different Sbastras: Besides this Hindu Law 
considerable expenditure to the family, while the son, is supplied to residents of Indian States according to the 

'on the other hand, is bound to perform shradh for his old tenets modified by special customs. 
ancestors and there .is also the ·pious duty imposed upon 3. ·~he different branches of Hin\lu Law are so inter• 
him of discharging his father's debts. ()nee a daughter wovenly connected with -on!) another that to amend and 
is married, she is entitled to live at her husband's house codizy certain branches of Hindu Law is not proper, as 
and to be maintained by him. She

1 
has also her "stri· it would shatter the whole system of old established Hindu 

-dhan, a point to which I shall refer m due COUrse. Law.. . 
4. I still think that daughteJ;S. should continue. to be ·. 4. Ajmer-Merwara people have got special conneotion 

excluded from inheritance, bec,ausei the present system is and relation with the subjegt ~f the Rajputana States 
not arbitrary but rests on sound principles and has stood . and also with the people residing in southern pOrtion ·o( 
the test of centuries. · · . · ~ab administered 'Qy the .Patiala. and Na.bha States 

5: I now come to "stridhan" as defined in clause 5 (j) and also with the people ofGur j:laon, Rantak and Hissar 
of Part I. Thiti is a radical departure from _aU unl!erstood ·districts and thus it is not possible tlfat Hindus jn British 
ideas. I agree with .the ;Bar Association that no expansion territory be-governed by" different law from the· law pre" 

' should be made in the -conception of stridhan · prcipertl'es ?ailing in Indian"States. · -
as understood now-a-days. · 5. The definition of Hin$).u as given in the Code is vague 
' 6. Coming to Part m.A, I would point out that accord- , and -incomplete. Nowadays ·one :lnore particular"' class 

. ing to .sectiot\. 1 . thereof, the law of survivorship has has spl1llig up which is termed as depressed class, Harijan, 
been completely done away with. Since, in my opini.on, Ach.]lit but there lSI nothing to ~ow whether they are 

·daughters must continue to be excluded from inheritance, included in the term Hindu. · · • 
I would say that the law of survivorship 'lllust remain, ' 6. The Code supersedes all ancient customs or usage)'.' 
although .in the ·case of a member of Mitakshara Hindu 7. The defihition of Stridhan is very wide. H does not 
family dying leaving a widow, it would be desirable to seel!l·pi:opel.l that property obtained by the woman"by 
let the widow, ix!stead. of his reversioners,· succeed to his inheritance or at a partition in lieu of maintenance o:r arrears 
property: As the Bar Association baa rightly pointed: ofmaintenance.berega.rdedas'the,absolu~p'ropertiesofthe 
out,. clause 2 of l'art ill-A would work out very · unfairly · female so that 1t may go out of the family of the original 
to the son's son and the son's son~s son, because according holder's for ever. · . • 
ito the section, as it sta:ads, the son may transfer the pro~ 8. Part n has been I!litde· inapplicable to agri<iultural 
perty to third persons and depri\fe .his sons and the._ir land, except the land situate in Chief Commissioner's 
, sons altogether of any share in the property. · Provinees, · and thus 'Chief Commissioner's Provinces 

7. Pflrt IV-MarrW.ge and Divorce.-Tlie, Muhammadan have been deprived of this concessipn ·which is inequi
religiou allows a Muhammadan to me.rry four wives at · table. . . -
a time. So far no restriotion has been placed upon a · . 9. The order ofsuccession' given in 'clause 5 of the draft 
Ri.D.du thole marrying any number of wives: I thilik, . Code is entirely against the order given in various schools 
it would be a mistake -to enforce mona:amy among of Hindu Law, ~d it would be cutting at the root of the . 
Hindus. 'Cousidering.' the enormous population, the well-thought· and well-established principles of old and 
numbei of cases where a Hindq'male has more thait one learned-sages, and the same remark applies to other.pro-

- wife living at. a tim~ JUUSt be comparatively sma~ .. A vision and specially to clause ·13. • . , . , 
Hindu male who marries for the second time whil~ Ji¥1- . 10. Part ill under. the heading" Scope of Maintenance" 
first wife is alive incurs a large amount of. social odium. rule '3; jn the definition of maintenance, rio provision has 

· I do not think that this matter should be legislated upon peen made for. charity,· pilgrimage and other religioixs 
1'tor should bigamy be made ~ orimlnal offence. activities and social fu,nctions such . as marriage, Mahara 
_. 8. The .draft Code s:Pilllks of two kinds of ma~ages, Bhat, dhhacbhak on the . occaSion of marriages of soru: 

- (a) saoramental.marri.age and (b) oivil m!IJ.'ciage. As far as arid daughters. · 
ea.crament&-1 form of marriage is concerned, this has been 11. ParCfV. Marriaue aniJ Divorce.-Marriage among 1 

-in existence for centuries and should, in my ppinion, the members. of the same gotra -or among the persons 
. suffice for the Hi.p.du community. If a Hindu wants to who descend from the same common ancestor howsoever 
marry another Hindu under the Civil Law, he ce.n dq so high in both oases sacramental. or ci~i). should. not be 
under the Special' Marriage Act, 1872, -which may. be allowed. · · ; · . , · . , 
Bilitably amended .to ensure that he does not suffer in The other port!ons of ~e· Code are -:not open ,to "any 
his rights to property 'as a menlber of a'joint:Hindu family objection and are likely to unprov? the status of the society. 
by rea!!on thereof (of 'that marriage). I am personally "' · . · 
of the opinio~ that all rl)ferences to civil marriage in · 9. Tho Hindus of Ajmer-Through lbli B.ahadur 
the d;aft Hindu Code should be cut. out. Then there will l.'t. M. L. Bhargava. 
be only one £01'I1;1 of marriage, namely, saoramental form. • 1. The definition of the word "Hindu" and "'Stridban" 

· ' 9. Coming to section 30 of Part IV, I agree that some given in l'art I of the .Code is vague and unsatisfactory 
' restricted right~ of divoretl shoulP, be given .but the Muham. 2. The proposed Hindu Code is :not only incomplete 

1_:.16 · · but it is a step to ~dermine the se.n~tity ,of Hindu La.w, .' 
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• . u rult~ and tho mill-considered princi~le$1aid down 
~ ·ent Rishis and saints and thus 1t amollllts to 
:m~: the old Rishis of Satjug,. ~wape~ ana Tret:&: 
• 3 It will cause disruption ·of· ~omt -Hindu families, 
~te disunion &Dlongst the members of the same stock 

- and disintell1'3te the property ea.rned by one common 
an-ror bv :transferlng it to other fiunilies and that too 
not in one 'lump but in small fragments. . . . · 

4. It is well known that all- throughtmt Bmtish India 
and Indian Stare:> the relations o~ the subjects are. very. 
much interWOven and this Code will _1!.6par&te the Hindus 
residing in British. India from that of tho States and 
'W'Oilld lead to endless oomJllications and litigations amongst 
memt.els of the same rainily resulting in loss of natural 
love and affuction. · • 

5 The proposed Rill,du Code would tend to transfer the 
proPertY from Briti»" India to native Sta~ without , 
guid pro quo (i.e., without any return from native States),. 

6. According to the proposed 'Code it would_ not only 
be difficult for the c:reditor to realize his debts but at 

. the same time there is&~o.provision as to w~o would be 

responsible to pay tbe debts and djscbarge tbe liabilities 
of the ,deceased. 

7. It is regrettable that by introduction of this Bill 
sanctity oJ ideal Hindu marriage, devotion of Hindu wife 
towards her husband and observation of " Fativrat 
Dharma" and "Pativrat Dharma" would disappear. 

8. That the proposed Hindu Code would lead to intro. 
duction of divorce which is unknown amongst .the tWice\ 
born Hindus and which is not only abhorrent to the very 
tenets of Hindu O\!-lturo and society but is analogous to 
the Indian Christian Marriage Act XV of 1872 and system 
of " Nikah " observed by the Muslims. · 

9. That the proposed Hindu Code has shown a 
lamentable lack of appreciation of the spiritual and religious 
aspect of Hindu life by throwing to winds .the '1 Pinda. " 
theory, meddling witb the principle bf" Gotra" and playing 
with the ceremonies of adoption. 

10. This meeting is therefore of opinion that the present 
draft Hindu Code should not be introduced in the 
Legislative Assembly and the_ Hindu La.w Committee should 
be dissolved. · . ' 

iv. THE UNITED PROVINCES. 
2. Pandit Madan Mohan-Malaviya, President, All· 

India Sanatan Dharma Mahasabha. 
1. The Bighli Hon'ble .Dr. Sir Tej Bahadur $apru. 

· You ask my opinion on some of the qu~ons whicb are 
enga.,oing the attention of the Hindu Law Committee and I hold that the proposed changes are.. opposed to the 
I have no· hesitation in submitting my opin,ion. It must, ·behests of Hindu shastras and strike at the very funda.. 
however be understood that I represent in no sense the mentals of the Hindu social system. I further hold that 

• orthodo; Hindu point of view and I have a fear that neither the chil.nges; if a.ny, should come from within the Hindu. 
at present nor in future can we look forward with much society itself, and not enforced on it from outside by ~n 
hope t.O Qur legislature a..,areeing to lw:ing the Hindu Law act of. the Legislature. Furthermore; the Legisla.t~, 
ra.dically into lliie with modern conditions: Nevertheless · as at present constituted, are not competent to legislate 
I am expressing my opinion. · on these questions' re~ting to the personal la.ws of the 

1: I think it is only J:ilst .and fair that th~ daughter Hindus. ' · Holding these-opinions, I have advised and I again 
lhould get .SOme share in the father's property if he dies · advise that the proposed legisla.tion should not be proceeded 
intestate: Your question suggest's that she should get with and the Bill should be dropped • 

. half the share of a son. I have no objection to that. In- view of the above~ I have abstained from offering a. 
~ I'Jle suggestion ·is quite moderate. detailed criticism of the proposa.ls. 

2. The Hindu woman's estate is essentl"i!.lly a crea.ture.of · · . 3. Dr. Bhagavan Das, Benares: • . 
En,alish lawyers a.Jld bas led to a most confusing m8.'lS of The draft has taken a whole Committee and office staff 
ease law on the subject. I should be gla.d if the Hindu about three years to prepare. It is difficult for one who, 
woman's estate was abolished and the limited estate of the like me, is not a. professional lawyer, and, besides,· suffers 
Hindu woman was replaced by absolu~ .estate. ·This will from old age as well as unavoidable pre-occupa.tions, to 
sa.ve much unnecessary litiga.tion and a great deal of make up and offer an opinion in the coli.I'W of about three 
chicanery and fran~ in courts of law. weeks, on a ~aft code, vitally i,mportant for --Hindu 

_ 3. I v.dry strollgly support the proposal to enforce Society, every word· of which may be pregnsnt with fa.r• 
monogamy a.moug'the Hindus all a rule of law and I deeply reaching consequences. ·I. will therefore confine myself 
regret tha.t politieal cousidera.tions should have led some largely to the making of (\ertain general observations, 
of our leaders not only to oppose this idea htit to sU.ggest ba.:ed 'o_n some principles of right SOJlial structure that I 

-that the Hindus should marry more wiv!lS than one in· believe m. I , , · . 
order tha.t their numbers may ra.J:!idly exceed those of otb,er All the departments of Hincl,u Personal Law seem; to be 
OOlllnlunities.· I do sincerely hope tha.t. moral considers.-. systematically dealt with in the Code. . All ttre important.' 
tiona will not be sa.crilioed to these expediencies of the ·Yet Part IV,. dealing with; '! Marri~tge and Divorce ·~ 
hour which are, in my opinion, degrading. It is to the seems to me to be the most important. Out of the family. 
Credit of the educated classes amoug the HindU& that an institution a.rise;/ directly or indire'!Jtly, immediately or 
overwhelming majority of them do not marry more than gradually; all the other institutions, "Which together with 
one wife. At the same time among the lower classes thisy their primal . progenitor, make up society and all 
and the upper classes, pa.rticula.rly the landed class, it is that it 'means •. viz., prop.erty,, ~th, its sequences in fl!leri· 
by no means uncommon to. see· polygamy flourishing. tance, succmion, adoptiOn, wills and testaments, mainte· 
No one knows better tha.n the 'Committee tha.t Hindu na.nce, education in science and art, minority and guardian· 
marriage is not recognized all a valid, marriage in England ship, State and Government with their multifarious 
and other countries. I need hardly refer to the decision functions and ramifications; legislation, religion iteelf. .All 
in Chdti v. Chdti. This is a reform whlch, in my opinion, these· go. to mak;e up what is known as culture and 
must be brought about if we want to pla.ce .ourselves in civilization, and provide opportllllities to the individual for 
line with modem conditions and modern standard& of life. achieving the fundamental values of life. ' • ' 
I thoroughly approve of your proposal. For s?me years p~, therefore, I have been thinking on· 

4. I entirely approve of your proposal ~ remove a.ll' th~ subJect,. and ~ to formulate· and put before the 
• casteandgotrarestrictionso~Hindumarria.ges. • , Hindu public. •~proposal f?r the radical change that 

- 5 The faet that yon propose to give a ve . stricti seems .to be m~pensa.ble~ m order to remedy the vast 
'limited right of divorce for Hindus ought not~ fright.! confusion, corruption, and 1!-bus~s, tha~ have .grown, up in, 
people out of their wits. · It does not mean that eve and ~ve overspread, · Hindwsm, like noxious weedll 
Hind wife will divorce her pusband Th b rJf etra.ngliug the feeble remnants of the healthy crop. ·, 
divor~ among the communities. which reco e ~~h:r la~ As such re111edy, ac?Or~ to ~y lig~ts, I introduced in 
of divorce is comparatively limited, but it~ rovide 1936, a ~illi?r the validatton o! Hindu mterca.ste marriage. 
relief to wives whose life is made intolerable bp their Sn~h validatton seemed, and still seems. to me the Slllld froDI 
hllllba.nds. 1 ha.ve known tra.gic instances of wive!' be" .. which would gro~ all other greatly needed and valua.ble 
del!el"ted, ignored and tyrannized over by Hindu hnsba:::/Z reforms. That Bill was unfortun~tely killed Ii'rematurelY 
and those poor wives have no remedy at law. .?Y wbt ma.y well J>e. called an accident. . Detailed r~s.sons 

. ; m support, and replies to objections will be found in 
1n short, I a.m m complete sympathy With yow: proposals the speech with which I proposed that it be' referred to a 

1rot at1 I have told you. befor~, I do not represent in these Select Committee, if the Codification Committee think it 
matters the orthodox vrew point. worth while to look into it. . · 
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. My h?Pe. an~ object in int~oducing that Bill was that all other. caste-name, and is counted as of 'the· caste of hill 
t~e ordmal'Y, rights of a. Hindu should be · preserved' to adopt1ve -father though his natural father's caste may have 
'hi~ or her, mtact, ~ven if he, or she contracted·a marriage. been quite differel).t. . . · · 
With a _pcrs.on bearmg another caste-name. I trust that 
that vbJect lS fulfilled by section 6 of Chapter I of Part IV Glawe 14 (ii)~-The ,w6rdi.ilg may. be m8de clearer, to 
an~ clause 17 of PM't II, of the draft, and that the alter, show that a daughter's, sister's or mother's sister's son 
na~tye c~uses ~ of Chapter I of Part IV does not . override . can be adopted. . 
this sect1on 6, m· any way. . "Clla'u8e 27.-Procedure regarding registrati~n of adop-

' In this connexion l suggest tha~, instead of section 4 (2) , t1ons should be made easier. Why should it be necessary 
of Chapter I of Part IV, the following (on the lines o£ the 'to ~et_the P?rmission of a District Court for the purpose : 
alternative section 4) may be put in. · · While. certam ceremonies are presOiibed by the Bill as 

... But panigrahana, i.e., the holding of hands of the easent~al for sacramental marriage, none are, for adoption. 
bridegroo~. and the ~ride before the sacred Jire, and Ho~ 1s . the ad9_Ption to be ' published •, without easy 
sapta pad,, 1.e., the taking of seven steps by the bridegroom reg1strat1on ~ . , ·. ·. . 
and the bride jointly bef~re the sacred fue, are essential ; I will now revert to the oonsideration of pros and cons 
and when they have been performed, the oluission of any re : prop~rty. . \ -

' other ceremonies shall not invalidate the marriage. Con- It is obvious that Public Opinion," Collective Intelligence· 
summation is not necessary to complete the. marriage or ~s-lnind, or however else it may be called, has bee~ 
make-it binding on the parties." · taking a new turn, on an lll!Precedentedly large sca).e, all 
' With reference to clause 30 (c) and (d) of Chapter III over ,the hum~n .world; and is being made to do so, more 
ofPartiV, a clause may be put in, giving a chance under (c) .and more. rap1dly, by successive World Wars which are in 
to the husb&rld to return to the wife s.qd cease from desert: effect as well as different idealogies, embodied in different 
ing her, and, under (d), to becotlle re-converted to Hinduism. !'lasses and masses of human beings. 

With reference to property, from the .insufficient consi- . If it were possible, by good and wise legwation, to ushru:
deration that~ have been able to give to this very important m, peacefully, without violent turmoil ayd bloodshed, a. 
subject, I get the impression (1) that right to iriherit by fresh era.•Qf a rational, equif.able, scientific comprehensive 
birth and survivorship, now prevalent over a very large .; soci~~sm,'. wh,ich would' satisfy all su~h demands of 1 

p!Ll't of the country, is being abolished with important · ~di~d~· as are reasonable; would reconcile all 
and large exceptions by this Bill ; (2) that property will valid m~!ests ; would providE) appropriaj;e satisfaction 
bi frp.gmented lninutely by being divided and dispersed for all spmtu~ as well !IS materi:U needs of every inilividua.l ; 
between woman as well as men, as it is among Mussalma.ns then all that lS effete, atrophied,, useless, harmful, in our 
~-day, which division is one among severa.l causes of the ways of individual and li'ocia.l life would be gladly gi:ven up. 
alleged (and to some extent exaggerated) poverty of their and cast away by all concerned. II 
community; . (3) that the .break-up of the joint family But unfortunately, 130 far in history, the baser and 
system will be accelerated and coJllpleted rapidly.by it. · selJish part of I;mmap nature has. on the whole;prevaf(ed 

But before stating my views in regard to these matters over the 'finer and unselfish element, and has not permitted 
it iS necessary that I sho~d mention the points on which ,such peaceful cha!lge any where. We have t~erefore to 
the language of the Code lS obscure and ambiguous to me . make the best of ClTCumstances, and follow the line of legis
the removal of which obscurity and ambiguity win hav~. lation that will caustfleast diSturbance and commotion. 
a bearing on. my many other remarks; in respect of their . The use of a fum hold on some general principles comes 
appositeness or otherWise. . . f · lll. here. ·. · . 

Part II, clause 1,-Do the words "agricultural land" The desirability 'of marriage, i.e., permanent union 
:t!Jean only "ktW!tkari holdings and inseparable appur- between J?lan and woman, is the first datum, and has bOOil 
tenances," or also-'' Zalnindari holding& and rights " ¥ - . fully accepted inlplicitly in the Bill. But why is ~t desira

Why are the exceptions ma~ as in sub-clauses (i) (ii) · ble ! Sur~y (1) for mutual companionship, lasting happi
and (iii) ; and the exception to the exception in 'sub- · 'ness r~tmg from deep a.H:e~ion, and (2) the ~g of. 
claus!} (i)! , · good c~~· and the _founding· of a family, a•lcUla of 

Olause 7-.,-Bigamy is being forbidden by this Bill • why worthy mt!Zens, as a Umt of Society. This also, I believe 
'.then is there provision for inheritance by more t~ one ·is :undisputed.· Soviet Russia tried, in, the earliest years 

'Widow-See also Part VI clause 6 (2). ..' , · oft~~ Revolution, t~ eliminate the family, and treat the 
. Part IV, ctause 4.-Does joint family property remain. IndiVIdual as the direct U,nit. of Soojety; . but rapidly 
possible under this Bill. The bearing of the Income-tax realised that this was impossible i and corrected its laws 
Act and Rules should be taken into account in this accordingly. • ' 
conne:rion. It seems to me to'.be wrong artificially to aoce- The Cohesion· of Indiyiduals in consequence of Marriage 
lerate and bri!lg about the disruption of the joint family ~es the Family possible. The cohesion of families by 

· The'lllltural causes thereof, growth of numbers, settirig up of m&rlt~, and thence. manifold othjll' alliances, (economic, 
separate households. and kitchens, voluntary partition of ed~cation(IJ, recreatiof!al, defensiv~ reli~ous, etc.), makes 
property,,.etc., should be left to take their natural course. 80'!lety possibl~. Property I~ an munediate porollary and 

Part VI, claWieB 2 and ~ • .,-Why should not a son or a adjunct of~~y, and !-he. p~e means of strengthening it 
daughter be adopted by ·a widow to herself, when. she is anhd p~e;nng Its contmmty, IS made dependent solely on 
full proprietor ¥ Why should not !J. daughter .be adopted, t e. will . and ~testament ' of the ·parent, by ~ch the. 

, as much asa son, to any male orfemaJe Hindu when· daugh.. progeny lS made :weak-willed, ·(:lntirely and slavishly 
ters are being made heirs side by side with sons, even though depe~dent on the par~.pt ; or is driven t~ wilfulness and 
~heir shares are -smaller J . To obviate the danger of ' ,rebeJ!ion, forc?d t.o strike out ne:w ways of living, .in ways 
tmmoralil<i, would it not be better to wo1•d section 3 thus : crell,tlve of ID1Sc!rlevous antagorusm between the old and 

· "No daughter may be adopted by or to B.ny dancing girl or 1 the ne~ generations, and thus disruptive of the solidarity 
prostitute," , . • · oLsomety. S?viet Russia tried to.· abolish all privat& • 

Part TU, clau.!e 4.-:-Should not pr,ovision be made per- pro:pm.-tr also! m the early, years of its existence; but here, • 
• nUtting an· orphan, without any one to give him or her aga~n, .lt qmckly ·experienced rueful consequences . and. 
'",being adopted 1 See also clause 12 (1). ·. · • · ' ~ee.llBe~ and correcte~- .its. mistakes; i.t .now co~tents>i 

Section 11 · (b.).:,-Seems to be supe;Jiuous. ! . . • ltself wzth reasonabl~ lim1ta~10~ .and ~tr1ct10ns of private 
' Section 13 (ii).-When the marriage· of asailaf"f!a8 is prop?rty and recogruses heritability oflt, also but whether 

' ' perlnitted and validated by the Bill, why should no~ ~y birth, or testament, or both, and to what extent this I 
adoption of e.n a.1avarna ' child be. Presumably, for ave not been able to ascertain. · ' 
Various pra,ctical purposes, the a.savaroa . ¥de will .take al No d?1;Jbt there are pros and cons for eac4 ana every 
Qn t)le varnil.-name of the bridegroom (as shll does the gotra.- - ~tlve and human ·nature manages. in the end to 
name now;, as was expl111ined at length in my speech on ~educe a, bad law to dead _letter. "Water manages to ilnd 
the Hindu Intercaste Marriage Validation Bill) ; so should •1ts level, ' . I am told by iJ. lawyer frtel\,d that the Jirst effect 
~e adopted child. • . . . · of the Daya~hag~ Law of Bengal was that the widow of a. 

. As a fact, .there is a custom current in the J]nited Pro- man who died ~~tat~, beca_me full proprietor in his 
. Vilrces, though instances are •becoming rarer, by ·whic)l .a· ~lace, and could disinhen: all h1s and her.progeny_ entirely 

new born infant, before the naval cord is cut, may be she so pleased. . But, ~t seems, a ou~t<im has grOWl). up 
taken up and adopted and brought up. by a man of any· !lf:hap~ because · pract10ally no Wldow-mother ever 

I 
16 

- · ··, • . ' sinhented her sons), that the widow and the sons (not 
.,..... A daughters) tak_e ~qual shares in the property ; and that 

.. 
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SO th~ widow h!l.\1 a lift>-interest only in her shares, and (b) tending to elimin~te in. time ,t.~e S:fSt~m of ooparoo. 
~n:n ~ her dt'&th ill divided equally among her sons ; nary. ' From an eoonom•q pomt of VIew It IS, I oonci'oive 
v:::fch, sb er ts her share ~titioned off, formally ; and dsiliable to consolidate property than to perpetuate eternai 
~ ~ohe :;..!' di~ of it. as sh~ pleases. (Vide Principles . division. In some countries this ideal is brought about 
:/~indn I..aw,' by K.. K. vaidya, 4th Edition, _19:{8). by,;rulaa of primog?nitnre. ln. Hindu society \!Jis is 
Thkin·• all sneh oonditious into account, together ~th the . achmved -by deyolut10n of _property. on so~,. grandsollll 

·. • "1e liD ier)Jinll' the institution of the tamlly, 1t seems and great-grandsons· as a smgle her1tage With tbe right 
fnnc~ on the whOie that the Mitakshara system follows of survivor ship inter se. Out of tbis method of devolution 

: ~~mn;ht middle co~ It giVl"S p~wer to the parent to the. Hindu J~int fami~y is evo~ved. · The. foun~tion upon 
di ·pOOe of all hill own earnin.:,as at will ; and also a part 6f which the Hindu family rests IS not the tu;~ of blood alone. 
th~ ancestral property; and to ·eaQh son the right to an T~e groat cohe~ve force is _cm;nmunity of interest and · 
equal share with the father in the ancestral property. It unity of poss8SSlou, and this 18 the normal condition of 
also makes provillion for St:rldlu~na dowry. for girls and . Hindu ~e. ··In so far a~ . the. proposed modifit;ation is 
ample maintenance for widows and UQJll&ITied daughters; d1}Struotive of that condition It mil not, I believe, be 
the provillion ne.."'<iil only to be enfore:d by the la~ Co~~ accepteC! with equanim~t~. . . . 
when oeca.sion arises.• In this way,_tt s~ngthens Family (2)- One of tbe gmdmg factors, which prevails m the 

· Continuity and .Alliances. To give shares to .da_ugh_ters scheme· of ;Hindu succession, is that ~roEerty should, .as 
. side by side with brothers, would crea.te great complicatiOns far as poss1hle, not pass out of the family of the deceased. 

in managem~nt, especially when daughters' husbands The underlying idea is again a desire for consolidation. ~ 1Q 
are residents of dilltant places, and «auld iacrease litigation, providing for the Hindu wonmn an interest in the inhen': 
the Dayabba,aa.:which the Bill wishes ~have in place of the tance of the decell.\led, this guiding factor should be kept in 
:mta.kshara. does not give any .share to the daugh,ters-l;le view at least.. in the earlier stages. ~ scheme for simul· 
it noted. Also shonld it be nored that " tbe Mitaksba.ra. taneous inheritance of the interost by daughters is likely 
is held as a high authority even in Ben,ua.l;" and is. to result _in miscarriage' of property into ·other famili68-6 
followed on points on which tbe Dayabh&gl\. is silent result which has been sought to be avoided b;r tmditional 
primogeilitnre, which the Bill protects, w~erever ~t ~ow law and by tribal and family customs. • , 
exists, serves the same purpose of Family contmmty, . By the opemtion of the provillion8 of the contemplated 
though, not unofte~, th~ youn.:,aer ?rothers are not treated code a Hindu woman would be entitled to inherit in two , 
with sufficient coDSideration, finanm~y, by the eld~, who families and wonld stl_!.nd thus in a position better than that 
takes the whole P~P~· The_ Bill d~ not _g~.v~ any ofa. Hindu nmle. It must be recognized that the tradi· 
reasons for protectillg p~ogemtnre, agncnltnral. !ands: tiona! Hindu Law perpetuated. a. certain amount of 
and Marumakkatayam. .Aliyasanthana o_r Nambudiri law • injuStice upon Hindu wonmn, but thill has been rectified 
and I cannot see whr tbe same pro~on should not be to a very large extent· by the recent legislation. The 

. extended_ to tbe .:Mitakshara. law, which ~ow ·governs present Bill, I ·apprehend, in its excessive anxiety to 
ordinary property m a_.very large part ot' India ... I t~ere- ameliomte fl¢;her the position'· of wonmn renders ill com· 
fore,suggest~~tthe Mit::abhamlaw~l!h,ould be mamt~med parison the position. of Hindu nmles. mther unenviable. 

· but tbeproVlSlons for stri~a, a¥ nmmtena.nce of mdows , To avoid it I would omit daughter from class I, entry· (1) 
and daughters, and. their financial ;sven bemg general!y and would place her in entry (2) in that olsss. I would 
~ould be ~ngthlinPd. !'ethaps ~t waul~ be well if, also join with her the widow qf a predeceased sou. . The 
im;tea.d of ~vmg shares ou~t, hfe-~terest m such share~, other entries, in class I IU8Y follow thereafter.- In the 
and the nght to spend at .mll ~he •~come th.erefrom, IS presence of heirs in entry (1) I would provide unmarried 
given; Of course, tbe cases m whlc~ mdows and daughters daughters and sonleSs widowed daughters-in-law with· 
inherit absolutely e~n under the Mitakshara law, woul~ be adequate nmintenanoe. - c 
left untoucbc:d· . . · . • (3) A1l regards the nature of the estate which should 

'In this oonnexion, two further suggestions nmy be made. devolve on Hindu womenf it nmy also be observed that 
PliTt II, ila'IIM 7 (b).-' The simplest rule ' SJl(lDlS !;a be 'that' women in Hindu society, even . amongst ·propertied 
a • divided son:' ~auld be regarded as hav_ing 01.1t ~J:DS?lf cla~s, ~re ~rgely illitemte and ·are seldoni possessed of 
off from. the family, and 1~. all 'further mt~ J!l 'Its. busmess D!Stmcts. There are no doubt women legislators, 1 

property; and that the undiVIded sons should 4thent tbe lawyersa.ndministers a.mongst the Hindus, buttheyfi:mna_
whole share of the intestate father. · micrascopic minority and constitute an exception ra.thsr. 

Part II clause 23.-It does not seem right, in the interest than a rule. The percentage of literacy amongst Hindu 
of the fanrliy and of society genera.lly; that even congenital . · women can, I fear; scarcely bear a fa voura.ble comparison 

· idiots insane nmniacs sufferers from incm:able and loath. with that of their sillters amongst the Parsi or the Christian 
I!ODlS 'diseases, and habitual erinlinals convicted of serious commlinities.. I feel, therefore; that e. part from cons.idera., 
crimes should Qe given full rights· over property ; but, of tion of Hindu Sl)ntiments and ideals it is unsafe to provide 

· course: provillion should be ~de for IU8intenance and_ for a!Jsolute righ~ of.inheritance to Hi~u w_omen; Cafl!l8 
tceatnient a.nd for eustoay. This .has apparently been wherethepropos\tus mtends to benefit h1s w1fe, daughters 
tho in~on of tho..Smriti·k:aras from Mann downwards or daughters:in-law by giving them grea.ter rights and 
{vide :Manu., i:x, 201-202). · resp~bilities nmy we~ be left _to dilloretion of individual 
. Ifthil suggestion, that the Mitakshara law shOuld be ownorsbyreco~eto~s. _Iwould,the;ofore,recommend 
maintai!llld, is accepted, some changes· may perhaps . be that whatever m~t 18 g~.ven to a.., Hindu woman, ~er. 
needed in some other parts of tho Bill ; but I trust tha.t estate sho~ld be linnted~ and there should be a reservation 
those ea.n be-made without any serious interference with for revers1~n of the property after her death to the line of . 
the jute ·ty of tbe Draft Code as a whole, . · the propoSI~s. · . 

gn . . Should lt be de.emed necessary to confer aa absolute 
4.. ]i[r. L. 11. Misra., .Judge, C)llef Court of Oudh. estate of inheritance upon women as simultaneous heirs, 

Iamingeneral agrOOm.ent with the principles and pur· 'I '!on!d. su~est that the ~e of ordinary intestate' 
poses underlying parts m to VI of the tentative d.qlft of SUCCO$SIOn should a~ substsnti&lly,. apply to Stridhan ' 

·Hindu Code. Many minor alterations in details nmy be property of :wonmn With necaasary modifications. · . . . 
advisable, but it does not seem necessaiY: to en~er ~to tbem' r;Je~ral ?b8ervatiotu~,-The 9<'.de should depart from' the 
at present. As regards Part II deal~g .mth. mtestste ex1_stmg Hindu Law !'<> the ,tnin,imum possible extent. Its 
successiOn I am 1llll}ble to alter the VIew wh1ch I had objects .should be mainly to consolidate the existing Hindu 
expressed in August last in respe~t of the scqeme of succes.. Law based on the interpretation of Shestras and to remove 
sion .then envisaged..· Substantwlly the same scheme. js the a.mbiguities wherever possible. Jmy depa.rture from 
contained in tbe proposed code. While agreeing with tbe ' the existing la« should be suppbrtsd by valid arguments. 
object of codification of Hindu Law of intestate succei!aion, I understand though I cannot VOJich for it as I a.m not 
the major modifications sought to be made, striking as familiar with this part of Hindu Law that the lia't of h6i111 
th~ do at ~he root of Hindu ideals, are likely to offe_n(l. • enumerated in clau;re. 5 of Part. ll1?f' the Draft Code 
Hindu sentunen~ to a. large. ex~n~. I dtew_ attentiop. departs _from the eXJstmg order of succession in nmny res-. 
tbim to tbe foll.ov;~g :- . • . . . pe~~ Wlth~ut adequate reasons being shown ther&for. If: 

{1 ~ The provmon for Sl~nltan?OUS 1nh. mtance and· thiS 18 so either the ·order of succession should be re-cast 
alloca.tlOll of 3harea to the vanous ~e1r~ Of the deooa.lll!d, as or the departures explained sa.tiafuctorily. -
contmn-pla.ted J;lY clauses 7 and 2}, Is likely to result~ ~a) O~U8et5, !arl.II.-This cl&IISe Eroposes to take a.way 
repeetedbtea.kingnpofpropertyJntofragmentaryporti6ns, the nght ofinhcmtance which has been given to a,',widowe\J 
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.&ughter-in-la.w or gra.nddAughter:in-law by the Hindu Olau.se 13, Part Vl.-In· roy op!Dlon tho principles 
W6men's Rights to Property Act XVIII of 1937 and pro- ' governrog adoption are now antiquated inasmuch as 
po~es to giye them ori.ly a right to maintenance. I think they permit the very lineage ofa minor boy to be changed 
that this lS a most retrograda step -e.nd that widowed witboutanyconsulta.tionofbiswisbes.orinterestS. I have 
daughters-in-law a.nd granddaughters-in-law should be }moW!). _cases where the·p!lrents of a boy were willing to· ~ 
included a~ong s.imultanqona heirs. .There is .absolutely entertsm the p~oposa.l of ~nother person to adopt their son 
no reason why a widowed daughter-in-law should · be very much against the wishes of the boy. 1 think that in 
relega.ted to a. claim for !llliintena.nce when the right of. the these modern_,days tha lineage of a person should not be 
.daughter to succeed is being recognized for the firet time: capable of hemg changed in this manner without his con
Similarly I th~ that depende~t parents should also be sent given after he bas ·attained hisnlaiority.. I would, 
included among simultaneous he1rs. · therefore, suggest that ollo. of the conditions m.@.king a. , 

At present 0. ril.e.le Hindu gets a. share in the' ancestre.l person eligible for adoption niust be that be has completed 
;property by birth. This right is now going to be taken. 18 years of age. • 
$,Way by clause 2 of Part ID-A:. In view of this I do not OlaWJe 19, Part VI.-This section provides for -the re
see why only a.·son, grandson and a great gra.ndson are ope_!ling of succession if.an adoption is made within three 
included among simultaneous heirs. I think that all the. yean from the date of succession. I think that .this will 
male lineal descendants through tha male line of descent lead to a great deal of difficulty.. Under clause 13 of Part 
,and their widows should be included among simultaneous 11 and clause 2 of Part III-A the rights of. a person who . 
heirs their ~hares being limited by the principle of perstirpes has succeeded to e. property are complete. It is quite 
.as provided for in clause 7 (c) of Part II of tb(:) Diaft Code. conceivable .that during the petiod of thre§ years some of 

Th 1a d the property' inherited by the successors may ba.ve been 
OlaWJe 7 (d) of Part II . ..:.. . is c use 8 opts the Muslim alienated. If so, how will the alienated property be treated 

rule of giving a. half-share to a daughter a~ compared to the if the succession is to reopell'~ Will that aliooationa.lso be 
eon. · There is no particular logic which leads to this fig'lre set aside ~ 1 would suggesj; tl).erefore that thPresbould be 
of half. Apparently it is based on the Muslim rule. If no reopening of the suc.cession merely because an adoption 
this rule is adopted the same difficulties regarding the bas taken·place. subsequently. Tho adoptee must be con
division of immovable property into tiny little shares will tent to whatever be is .entitled to get from his adoptive 
erop up ill Hindu succession as it. dee's in Muslim succession. parents. · This will not work lis a hardship as if-my suggea
'The rights of women over the llJroperty inherited by .them tion is approved an adoptee will give his consent to adoption 
willinfuturebeoompleteundercla.usel3of Partllofth& 'thh' ft h h tta.' dth f · 
Code. Hence they ean alienate the property: and this will Wl 18 eyes open a er e as a. lne . e age o maJority. 
inevitably lead to the interpolation ox compl<~te ~trang~rs as · 5 •. BritiSh Iil,dlan Association, Oudh, Lueknow, 

··co-sharers in landed and bouse property which Will be The taluqdars have received th,e draft of the proposed 
lllntirely ·against Hindu se~time~t .and custbm, e.g., the 'Hindu Code' and have considered it. At first they• had 
thares in a.n ancestr&l reSldentJal house may thus pass understoodthattbesolepurposeoftheprojectedjegislation 
jnto the bands of entil'll strangers al!d th~ .may demand· was to codify and to muo only such slight mod:fications 
that the house be divided or that it be sbld and the proceeds as might remove !lhomalies created by judicial interpreW..: 
distributed amongst the co-sharers.· I would therefore -tion anif'the glosses of text-book writers ill. the ancient 
suggest that the daughters should be completely debarred Hindu Law. They were, therefore, prepared to give their 
from inheriting any share in the limmovable property of support to the proposed. legislation. They now. find,. 
their. deceas'ed father. Inheritance by "a widow. of the 'however, that the 'Code 'is revolutionlryin its conceptions • 
deceased will not matter as undef section 14 (a) of Part It. and provisions, intending to modlfy altnost every rule. 

, inheritance to her property will devolve on the heirs of her which Hindus cherish. '.!;hey cannot agree to modifications· 
late husband. Renee the property will "still remain in'the of such a revolutionary character but. before they come 
family. I think that t~is rule ~ould also apply to the t'o discuss the provisions o( the ' Code' or its merite, they 
property inheri~ed by daught~rs-m-la.w, granddaugh~rs• would like to point out that the tinle chosen fm: such a 
in-law, etc., as Sllnultaneous hells. lfthe above suggestiOn piece of legislation is wholly inappropri.a'te and they:would 
is adopted I would recommend that daughters may biir most Strongly )lrge its postponement u~tij the proposa.ls 
:given e. full.sh~re like a son in the-movable prope1tyleft have become more :~ridely known and-conditions al:e most 

· by her fa.tber. This wUI undoubtedly work unevenly suitable fot a considerati.on. . , 
for "Where the bulk of the property left _by the, deceased . The existing Central Legislature .'has now been In 

,. <lonsists of im~~vable 'j?ropert! they~ will have a. small' . existl)nce for a. very long time and bas had no occasion to· 
~hare whereas if 1t coq,sists ma.1nly 1::1f. movable prop.~rty ·. COJD& into touch with the people through the machinery of · 

• they wUl have a layger share. But t?1~ cann.o~ be helped an election. Its members are, therefore, not in a position 
· and if the fathe;r Wls~es ~o remedy th~s me9uabty he·must to judge of public opinion in this matter. In other countries 

' -execute •a. will1n wh1ch ca~e sucqess1on. Wlil be goverp.ed. law of such very, great importance conld ·not possibly be 
'6y the oonditions of the Will un~er" Part III or ~e ma!· passed unless there was practically a universal demand for 
traruifer immovable property to hts da~gbters dunng -his. legislation or until they had been made an election issue •. 
lifetime a.s he will have now-eomple~ r1ght to do so under Here in India, we may at least expect that theywillilot · 
ela.use 2 of Part III-A .. · · be taken up nntil a legislature in touch with the people 

d!.wu.Je 1 (b) of Part IV.~If the degree~ of relationShip _is functioning .. , . · . · . . . ~ . 
to be prohibited for marriage are to be t1_g~tened as·pro· · It will also not be out ofplace to point out that in those( 
-posed m this clause there should be a prOV!SlO:U that :w~ere Provinces in , which Hindu· strength is predominantly 
auch marriages have taken J!la.ce and th~ parties ~ave hved .. concentrated, the constitution is at present suspended and 
as husband and wife the m~rrisge should b~_v11hdated. I Governors' rule on their own responsibility,nnder sectiop. 
would therefore suggest that :clause 29 · (~) ,(11) (!f. Part. IV 93 of the Government of. India Act exists.. Puhlio opinion.· 
<>£.the Draft Code should be omitted. _ ' cannot, therefore, find ·expression through. the elected 

OlaWJe 28- of Part IV.,;:._Thi~ ·section provides· that a represen~tives o~th? people. Further,i~ is not possible fo~ . 
· d · d by inor girl at the- time of her m~rriage the ProVJnces to legllllate "&t present except by Governors 

8~~r~~e~:nafer:ed\o her after she )lal!'>completed her Acts w~oh ·are of a temporary chars:cter. Thus if a _Code 
18th . b Sh ¥eq· uires the transferee to do so. of law IS passed by the Central Leg~s.!ature, there Wlll be 

- year w en · e " .., .. ·11 rti hi h 'II not be g verned b "t d 1 thinkthat if the rule is kept in its prese.nt .LOim It Wl m~ny prope OS ,w C • WI . 0 'f I a~ WQ.,. 
defeat its ob'ectea.s the wife will not ~uaUy 9a.re 't9 ask Will hav:e .two.di.fferent syste~s of la:V go!ernmg Hjndus; 

. her husband! or father-ili-la.w to transfer her dowry to her.. one wh1ob regulates successJon t9 agricultural la.D;d, 
1 think therefore that thisrule should be so worded that , namely, the ol~ laws and: oust_oms,. and the .othet wh10b 

· tha.do ' inust be transferred to her by th~ tranaferee governs success10D: to other .'pro~erties, na~ely; tlte Code: . 
· 1 1( wry· ft h tt ins her 18th yea.r . . Moreover, such a. place of legllll&tlOn now wUI, more or less, 

n a cases a er s 6 .a a. · · . ' '' le Hindu conipel the ,ProvinCial Legislatures, when they begin to 
· Olauae 5, Part VI.-;-T.his clause permkJts any~ d · t' function eithe;r' to adopt-the Code as it is 9r to perpetuate 

who has oompleted hill 15th year to8~ .1
6 6

1 
son

1
m a 17l tc?n. the difference in the rules of sucoessiod.' · · 

l.'would ra,ise this age to 18. 1mur Y.· .wou ra1se . . , ·. . : . . . . . : . . . 
the age of a. Hindu widow competent to adop,~ to 18 ye~rs.. It must also. be ~ealize_d that India IS strl'lnng for, and 
The same remarks apply to clause 12 (il'); of fart Vl. has been promised, full hberty to regulate her own affairs 

. ~The father ·or mother· giving a boy in adoption must have aft~ the. w..r. We are !IS yet :ona~are what form the consti-
conipleted their 18th year. tut10n Wlll take and how) eg1slative measu.res of this .kind 

- I 
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1:J<' d.Wt with but we fool that it would be much more is copied ~ the new code in determining the shaw oi 
,.,, ble to post~ the oonsidemtion of the Coda till such daughters. . . 
=as the position beoomes clMified. It might theu 2. So long as the family system·continues; all persona 

T'8D 1:J<' possible to have a Code ofla'll's applicable to all the have a sentimental attachment to their. family. Con. 
· ~Wens of the country, no ~tter what religion they pro· sequently even persons who do .not have sons, are a.rutioua 

fuss, or at anf mte to all Citizens except sucll as profess that their nepht'lws or· other members of the same paterna.! 
an other ere6d which' has a complete code of its own. stock should represent them after their death. According 
Th~ Th.Iuqdars fuel that at that time it will oo possible · to the scheme of this Code, the nephew even will be totally 
fur thtl abi6St thinkers, lawyers, legislators and politicians and permanently ox:clu.ded by the Widow of a childless 
of the country to detote their energies to the working out Hindu and it will be possible for the Widow by reason of 
of the (\'de. . - . · . . the extended definition of 'Stridhana •· to divert the 

It may also be noted that tii1. the commence~ent o~ ~e property of ~er husb~d's family into her own fall!ily by 
-.:nr e;enihing that comes froiD. the west, btl 1t a politicaJ. transfer or will. . · 
or socla.i institution, was considered by our countrymen 3. The present joint family system operates as a grea.~ 
as being bette~: than anything which the wisdom of our check -upon eXtravagance and waste.. U!ldo~btedly it 
:fureiil,thers h&d produced but values have changed greatly. has drawbacks also ~tnd modern education lS disregarding 
·and the old adage that 'all that glitters is not gold,' has. · it more and more but even now it prevents the alienation 
once more than proved true. It may wall oo that westem of pro~rty upon which the ~ustenance of a whole family 
civifuation itself will undergo a vital change in character or,' : depends, for immoral purposes or for any reason other than 
atanyrata,thattho~looflndiawillnotbesoenamoured valid necessity. Now it is.proposed to permit women to 
of it .. Indications are not wanting that, throughout the_ alienate property. The Taluqdars do not desU:e to be 
world people have begpn to thi.qk. that a civilisa.tion which un~erstood to say ,that the~ :m any inherent disability 
ean land humanity in su~ a .cat:astroph&-aS ~he . great whi?h preve_n~ w~m.en from. bemg good managers but, in' 
War must have something mtnnsically wrong wit,h It and Indian conditlonSolt lS undemably trne that they are much 
it is even possible that, when the strain and stress of more likely to be misled and they very often become 
~period of calanllty is past, people will sit down together victims of scheming agents or relatives. If the joint fatiilly 
and think out a better system for the whole world,_ It will system and the other checks on alienation are to be removed 
then be the time for Indians too to think of their laws and some other system mucll as the M\lSlim Law of Wakf-al. 
see what modifications are required. . · . aJ-aulad will have ~o be i.ns<ltted. • . · 

·Coming. now to tile merits of the various provisions the 4. A Hindu attaches great importance to the religiom 
Talli.qdars have the following mggestions to offer :- · efficiency of offerings (Pinda) as detel'nlining the· right of 
- Parll Clau&e 2 (2).-The- definition· of 'Hindu ' is inheritance. This corresponds With relationship by blood 
nnsatisfa£toryandmightleavetheba.ckward race& andhill and agnatic relationship of other systems. In the new 
tribes-thepersonsmostinneedofreform-outsidethepale , code the efficiency of religious offerings receives no \)ansi. 
of Hinduism .• It is, therefore, suggested that the defulltion deration at all. · · . · · 
6hould be extended to include all citizens of India except Considering the provisions as to succession in the light. 
8tiCh as profess the Islamic, Chr.istian, Jewish·· and Pa.rsi· of the above considerationa the Talukdars have to state:
faiths. . · . : · . · ' ~Section 1>, 1 clau-se 1 (1)-Simultaneo'U8 iieirs.-The 
~ 3 . .:.-()pera.tipg of the Code. Ostensibly ex. succession provides for the succession of a Widow simul,. 

el~. only CllStom <ir usage but says ~o~ ~bout the taneo:usly with a son-:-the Taluqdars have ·no obj~ction 
Hindu Law as·such iOr Statute law modifying Hindu La.:w to this ·but they do .obJect to the ertent of her share. rr· 
while in fact the schemes laid down in the Code are at vari- she were given !L life interest as she is at present having 
ance,not only with customs and usages but also with Hindu there would be nothing objectionable to this but th; 
Law as propounded by the ancient sages. This point. property inherited by her will, in futlire, be her Stridhana 
should also be m&de clear. that is to say, she will have a transferable right and sh; 

Clause 5 (2).-Under the provisions of the Hindu Code can easily divert thl) property to her own family. In th(l 
and according to existing cUstoms Widow remarriage and ·case of a man dying leaving a son by one wife and a· wife 
the remarriage (!f divorced persons is permitted. I~ is now the son will get a haJf and the wife ~ half. In such a ~ 
sought to :maJn: all prope!;ty' ~ the: hands of wido'!f' trans- the possibilities are ~at; the. wife will not give her ha)f: 
ferable and heritable. 0CC3Sl.on Will, therefore, arlSe when . to her step-son but will g~ve 1t away to" her own relatives: 
half-blood may mean sons ofthe same mother by different· This should not be allowed. Moreover, the son or·sons 
fathers. This should be provided for. ': · . have to support thJir families and have to 'do while the 

.Cla'U81l 5 (j}.-The definition of Stridhana. is much too wid()w has nothing to do but mairitain herself. 'It is 
wide. The whole principle will be discussed in dealii,Ig consequently grossly unjust that she should get the same 
With succession to females and the right of women over . amount of property as the. son. The taluqdars suggest 
property. In no ·case should property be given in lieu of either that the definition of Stridhana should be altered 
maintenance or. a~ of ma.intenance be deemed to be or tha~ the share of wi!lows should be reduced to that given 
Stridhana. Maintenance is a personal right which should to them by Muslim Law, namely, one-eighth. · 
not oo transfera~le or heritable. E~en the transfer of . Further, since a. wido'Y ma;v remarry, some proVision 
property act forbids the transfer of mamtenance grant<t; · should be ma<J.t, for the diversiOn of the property if she 

remarries. It may be provided that a Widow who remarries 
PABT TI-ll!TEsun, SucCl!ssioN. 

The changes introduced into law of in~tate succession 
are very great indeed. It is undoubtedly true that the 
~hts of women hp.ve so far been. greatly ignored bt\t by 

, gradual development of customs and by the changes 
_ inttoduced by legislation their rights have a.lrea.dy been 

greatly enlarged. The Taluqdars ·do not object to these 
enlargements but they feel that when a. new code is being· 
prepared the right of succession laid down in it should 
be- one which is in a.ccordance wj.th principles of scientific 

- legislation and should not be based merely on the sentiment 
. that since women had not·jleen properly dealt with in the 

past, therefore, their right must be so increased so a8 to 
perpetuate e.n injustice upon men in future. · • · · 

Let ns, therefor,e, consider some of these ge11eral princi· 
pies. . - . 

1. By universal consent men are held liable to provide the' 
lloeCe1!8ities even the luxuries of life for their wive~~ and chil· · 
dren and all their female folk. No wom.a.n is e~er called 
upon to provide for any one but herself .. The requirements 
?f men are, therefore, greater than those of women. This 
111 the~ why the.share of woman is always half that of 
men Ullder the Islamic Le.w. Indeed the saDlS fea.ture 

\ ' 

shall be treated as civilly dead. • · . • 

• Okl.u.se '1 (3).-Mo~h!!r should. not get ~n ~bsolute 
nght. i • . • . • 

'Olau.se 10:-When the law is being made so wholly 
secular it is extr~o~dinary thap ~ provision should remain.· 
In_ modern conditiOns except m the case of sanyasis and 
perS'ons belonging to the monastic order it will be difficult 
to .ascertain who the".heir will be and for herniits section 
11 is enough. r · · . 

Sedio11: 13.-Having regard to the extended deficltion 
of Stridhana. this provision is very unfair and mnst be
objected to.. It will ~nable a widow succeeding to the
whole of. her husband s estate to deprive her husband's 
real nephew or even so,n and to alienate the property or 
bequeath it to her own relatives. : · , 

. Section 14 (c) (1).--'-There is no reason for allotting te1 
the son ~nly ~alf the share 6l' the daughter 'in Stridhana 
property part!(mlarly when a. good' portion of property • 
originally belonging to the father will also .become Stridhana. ' 
by the new· law of successioJl, The-son's needs. are a.lways' · 
greater than t)le daughter's and he should get the I~rger · 
share. · -
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Section 17.-This provision is meant to do away with . divorce should be introduced but that they should be 
·the caste system altogether. The ta.li{qdars consider reasonable and:should not be of the kind specified in this 
that.'!' very far-reaching provision and the time is not ripe_ ' Code ' which' introduce the odium of divorce without 
for it. It ~ll cause great confusion in society. any of its 'advantages. 

Sectid'n 19.~The provision is most extraordinary; it Section 26.-All these are grounds of divorce. There 
.eop~pels a husband to make a declaration that his w:ife·is _should be bo such thing as 'separation' which means that 

• unchaste. The whole procedure will be highly objection- both parties (if monogamy is introduced) or the woman 
.11.ble. The provision should be most strict 11-nd it should at any rate remain tied to each other but by a. wholly 
be provided that a woman who has been unchaste during· unnatural tie, which results in advantage to one. This 
.her husband's lifetime or becomes unchaste after/his death clause should therefoJe be removed and alL its provisionS 
.at any time shall bo disqualified from i.nheritance and shall should be.embodied'in olause '30. ' '-
,J» divested of property which has already been obtained Section 30.-The .grounds of divorce .,jre absurd and 
by her by i.n.herita.nce. The . taluqdars think • that requi,re drastic alterations. 
unchastity should be severely punished and .a woman who. (a) The, period of seven -years should be reduced f;o 

:cA.nnot respect her husband onou~h t'? remai.n chaste, pas .three years. . . · 
,,00 right to get any property of h1s. . {b) Sub6titutl clause (a) of section 26. . 

. \ (c) the period should be redueed ~ two years. (c) 
• • ~ART r:rr-A. . . ·. . -.ill be included in new clause (b). It is absW:d that the 

Sec!'ons ! a~ 2.-ThiS ab~~hes tho ,JOlllt fallllly systt:m·. ·party' should' only have the right of divorce after there 
:and "IS object10nable. The. JOillt family system ~and Its has been more than ample time for her to be affected by the 
Testrictions should subsist. It is always possible Ior those disease · · 
.Who do not.ap~rove of this system to_effect a s.e~ara,tion Ada (c) and (f) of section 26. 
-ofatatus wh10h IS purely a matter ofthe~rown volitmn, · PARTe VI. . 

P ART• IV -MARRIAGE AN:() DIVORCE. St.etion 6 (d).-Theterm' rea.Sona.ble time ' is very vagu& 
Section 3.-This abolishes polygamy and polyandry. and some definite period, e.g., ~'wo years after the hu~band's 

'Thiilatter is already not recognized by Hindu Law but the death.roay be a4ded. . 
· .former is recognized both i.n Hindu and l~lamic L~ws: '6. Miss Pushpalata of the Women'9 Hostel, Benares Hindu 

The subject is very wide and cannot be diScussed m a . · . University, Benares. · . 
.11 .short space. Suffice it to sa~. that where po~yg~my does The Hindu MaiTiage Bill is really a· praiseworthy piece 

'.not· exist concubi.nage prevails. Moreover, 1t IS a v~ry of reform as it will remove some unnecessary and orth.odox 
smll.ll percentage of people who resort. to polygamy and restrictions .from the Hindu marriages. . . ' . 

" .even that should cease if women refuse to ma.rry 'persons But'it has one deficiency. The .Bill makes no provision 
wi~ wives liying. It may sometimes· be ~~cessary ~or a for millions of those unhappy young l;llen and women and 
lllan to marry agai.n and th~ ec~npmi~ condit1on ofso?Je~y, boys and girls, who were married against their wishes 
particularly of Eastern somety ill which the vast maJonty . before the Act passes. S.uch unhappy couples· are under~ 
.of women caunot 16ok afte\: themselves a~d must. depenlf. going an endless suffering and can never :find happiness 
upon others, might necessitate polygamy ill cerJ;am cases, ·in their· present· condition. They are ruinibg their lives 
_:particularly' when the number of women ~ in _exces~ .of ·silently· under the yoke of thqse so-called marriages and 
men. The' suggestion, therefore, is that, while. not abo?sh- would prefer death or·suicide to such life.' Moreover, the 

_ing polygamy altogether, it should be,greatly c~roumscnbed Jot of women is very ~~rable in this respect. · • 
'by providing . . · · If such unhappy millions can find divorce under the 

Ca) That no girl shall be married to a. man who already proposed Act, they would be very grate~ul to the makers 
.has another. wife livi.ng until she has .atta.med the age of 18. of this law. · 
and her consent has been obtained. . Therefore 1 suggest.that the divorce clause of the aj)ove 
' . (b) _That a woman may claim divorce on the ground code will be made applicable to the retrospective sacra
.of her Iiusband's remarriage. , · . . · mental' Hindu . p~arriages as well so tha~ the present; 

Section 5 is !Ilost objectionable and renders nugatory sufferej:S might find relief under this Act by getting rid 
the provisions of sec~ion 3 (b). It will -e~courage elope- . of their present marriage ties. • 
ments and girls of unmature UJtderstanding caunot see· . 7. Sri Vljay' Tohri, Allahabad. . , 

. wha.t is good for the~ and what. IS bad: : ' (i) The women representative&. do. not come .&om the 
, Among the alternatives the second sectlOn 3 (b) a~d the masses and as such their verdicts or e\',idences 1M wholly 

~ :first section 4 are preferable. Clause 5. and the ·first unrepresentative or do not .have .a mass· backing. Their . 
. dause 6 should be removed. , . .· . Western outlook cannot. be rec9gnized by the orthodox 
; Section ·11'.-The procedure IS objectJona.b!e. It will · mothers or sisters,.whose voices do not reach the committee 
-enable a disappointed l~v_er .to,har~ss the ~artJ:.~nneces- and thus they are dumb and; silent· spectators of a 
aarily ~nd hold a ~amage. ~d,efinitely. 0 t .. person ruthless -and disintegration more at the hands of indivi
can 'Qrmg a suit ~ th.e mvU hou~ for f ~estra.mm1tetwd . duals who are far ahead of the sqoial requirements of the 
persons from marrymg ,uuless t. e ru es.o aware a. re country.. · - _ . · 
.and it is undesirable ~hat such rights~ ill:-fllhnd ~l;l~~l~ (ii), The question of i.rih_eritance is uneconomic and it is 
be given to any a;'ld evef! person. . e e . 00 ~ a. . unsound. India is not made. up of rich households and 
-civil marriages will be disc~urag~d sm~e. -partieS will not '&a such ,the poor would be. made poorer. still.· It. will 
desire to place themselves .m this pos!~l~n ~nd no luch .lead to economic disinteg~;ation whereas economists are 
-cumbersome procedure e~ts f?l'. rebg!OUS mamages.. thinking about , cons(/li.c;lation of " holdings " whether 
Since civil mlli!'fiage conta.m prOVISIOns as to. monogamy, . ltural or "urban." - . . . 
intercaste marriages and marriage at. a later age, they . aSfmi -English Law cannot be applied in India, :1'01: Indian · 
ShOuld be . re~ogmzed rathe'r than fdis~Urage~ ' an~h all SOCiety and its fabriC iS more ancient t~a,n S.~Y a!ld 'the 1 

provisions which have the _effect. 0 · couragmg em .Hindu family even for its defects has eXJsted Silloe such.a 
ahould be deleted. · . 1 ·· 1~ th · . ht' f long time as well suffered: and survived through so 'many 

Section 23.-'"After the. materna . uno. · e rig . 0 .ordeals. To put new patterns qf regulations an~ a control 
-guO.rdianship should· be g1ven to ~he cer:acate ~ir~an, of social evolutioQ. would lead to the.destruction of happi· 
if any, and then only to oth?r relatives f!'n ambng rea JV~s · ness of Hindu. homes. · • 1 

.•• 

it should be provided that .if an~ relatdj! s};.ports the girl . · (iv) Because husband ·and w:ife are not separate, .econq-
hti or she should have the r1ght 0 guar ns !p. • mio se!f-determ1nation for each vould mean the creation 

• Section 24 should ,be deleted. . of a 'bogey of separation and loss of fidelity in or control 
,_, · PA~T IV~C:a:APTER II. . . ·. · over each ot~er~ : . • . .. 
· · · . ' 1 t'on to be considered. is wheth'ilr ' (v) Provi&l.on of dworc1 '18 unko!y.-Iri India woman has 

. The I!rmctga . qhls ! titution or not. Ha.vi.ng regard been respecte-d more than :the man, and she is the Goddess 
divo;ce IS a esu:a e ~s under Hi.n(j.u Law and the of the family.' A!s such to pave a way for a. woman to 

, to the nature of maiVagedi 0 ce will ordinarily not .be leave her children and household would lead to destruction 
~ sa~a.mental co~se'£ufnds, 

8
. c~~ot. shut their eyes t9 the of the family morality and parentallov~ so much cherished 

1 desrrable but t e ba uq 0: th. ri ht Qf divorce exists in Ip.dia. It will mean the virtual evaporation of Hindu 
fact that already ,Y. cus om, ll gad a situation has nation Jet go extermination. · . " . 
· bmong classes .of ~~us.:~~ t~:;~:SiJ>1! .to do without (vi) Instead of Tribuna.ls consi~ting .of a. mother or · · 
;,~en created m wh c~ 1 think that the'provisions as to &n a.unt a married man and a•mamed w9man drawn from . 

. 'Ulvorce. They, t ere.o~e, ._ . . · . 
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• ~ looWtV whero th& oolli_llet'l'nf; couple resides ~USt 
1

lose, the One in the other &nd the love and· devotion 
. 

00 
made a,iid inst:lad of L:'lw Courts, they must be le~lized of both must be united to form one unbroken· and undivided 

ro ht'31' the dispu~s and decide. Divorce ttlu~l be the re.so~t whole. This is a. contribution of no mean significance or 
dell a11 ff!om }til. This will save unnecessary publio the Hindu Shastras towards the solution of the ma.rriag&' 
-.ndaliting. • . · . problem. . . 

(rii) ·Law Courts are wholly mcom}le'tent to ~y pnva.te Self.surre}4jer to God, is the-highest form of devotion of· 
domestic affill1's. Homes mtd hearlAs c.an!Wt .b8 g_ooerned b![ the Bhakta and self-surrender to the husband is the perfec. 
1M I!« pile mtd orb of jt13h'ce. It is presupposed that in every tion of love of the wife. Here vanish all distinctions of. 
ease the ('barge woUld be of adultery and infidelity. 'l'bere mine and thine. This implies a unity. of interest and· 11. 

are so manv other things, which a judge oannot be held singleness of purpose. What Hindu wife is there in this 
oompe-tent enough, ho~ver experienced he be, to decide Ql' • holy land of ours who has not breathed the hearts prayer 
dilate upon. "' · · day and night that the relation establish ad with her husband 

(riii} ~ental marriages must not be touched at all, . in the present life may contfuue unbroken in all their 
civil marcia,~· of the Western pattern must not be allowed. future lives ! , 
They will rUin the happiness and stability of Hindu couples. Owing to the ignorance. of the shastric injunctions the~ 
Thev will separate sons and daughters-in-law from the · has been no doubt a falling off from the high and noble 
pa.rffitts. They will lead to pollution of mentality and real stan~ards herein ~t forth and the T?sult has been that 
motherhood will soon be forgotten. - · · · · .certain people taking advantage of the humbler condition 

Further parents' consent is essentiaJ.. Thi.8 clams is quite of our womanfolk have placed them in certain matters in 
defrimelltal and uade.ss as tllll divorce and illkeritance clause~~. positions of disadvantage and this .has ied some of our 

(ix) Inter-caste matriages · may be permitted subject enlightened countrymen to come forward with propodls 
to the approval of the two pairs of parents. . of introduci.Qg revolutionary changes into ·the Hindu 
· (x) A widower must noij be allowed to wed a virgin social system. The Hindu Succession and the Hindu 
and so a. widow to a. bachelor. Instead. a widower if he Marcia.ge Bills now on the anvil of the Legislative Assembly 
needs remarriage should only be allowed to marry - a . if pas<~ed into laws, will prove disastrous to the interest& 
ciw.dless widow.· This ·will give the equality to woman's of .th_, Hindu society. The new rights which the ~ills 
right to that of Ill man in connex:iOn with conjugality: are expected to confer on Hindu women will not in any 
Jru,"t as people take offence at widow's remarriage so do way ensure their well being and happiness. Moreover, 
womaofolk .whenever a. widower gets a young girL This the ideals inculcated in the shastras will be wrecked.and the , 
would solve the difficnlty. . condition of the_Hin~u woman will be on a level with that 

(ii) Equality m!lSt not be given with .i:espect to civil of her sister in the W11St. . , " - . 
a.ffairs, ·as ladies are not capable of it. To cite enmple of I, therefore, consider it my duty to Wa.m my sisters of the. 
l'dl.exctlption or two of propped, up ladies is humbug. .perils that stare them 'in the· face. Government ha?no 
Generiilly we must kn?w .. that in affairs of men right to interfere in suc}j. saered matters as marriage and 
howsoever clever a. woman· be -s"e caDllot co!I'pete. succession. Ifevilshaveereptin,il.ttemptsshouldbemade 
We must leam Jwm file Western cit:ilization. .thea they have .to eradicate· them by adopting measures in consultation 
jaiUd tp produce file happi!le88 of their lwme8 only on accoufll with one another arid in strict conformity with the shastras. 
of file so-ro1l.ed. fliodem refO'f?!' in their women.. .elm! we It will be a grievous mistake to entrust Government with 
a.re u t.o ~ the 8a'1118 mistake.. Refonns are useless powerS in these matters. . • • . • 
so long as there is illiteracy and when literao;y: preyails · · _It has been said that. the measures under .contemplation. 
refonn would not be ne~ because our, somety IB so. will confer a. great blessmg on the Hindu women: It should 
finely built, and all defections would then go. . be strongly pointed out by Hindu women themselves 

(xii) The 1~~ at p~nt is inoa.pa~le of deciding that tlie blessing is oulf . apparent, not real; it lll.ll.Y be-
thefate_of~millions ~£Hindus. On!y~Hindu ~mbly called by that name butttis not truly so. , -
can decide it: ~t ~ht have ~ns, Musl!ms .and ·• . I .have everr hope that if a vigorous opposition be started. 
Sikhs g~t to. mterfere .With another religion. a~ainst the Bill_s by my sisters all over the country, they 
. • 8. Dowager Maharani L!iltha Kumari Devi of . will be thrown mto the waste paper basket in no time. . 

• Viziallagrajn. · - . 9. Smt. Bhuvaneswarl Devl, Fyzabad. 
Every one should know that the status and position of I B•nht o" inherita ,, iJ. hte · •, · 1• r 

the wawm have been fnlly recognized:in the Hindu Social · ·~ ~ . .nee 0
;, a~ r8 tn tu.e•r pa"f'tma 

OrganiziLtion. For this system is founded on the Dharam property:-In ~y ~p!Dlon. th.IB kind o!_la": will not only 
Shastras which are the- productions of the revered rfshis . cause. disruptiOn m the Hindu f~milies m. the way of 
of old to Whom the future was as much a.n open book as Cfl.am:Js between brothers and sisters an~. unneoessal::Y 
the past a.nd the present" .. The utmost reSpect is dui! to litigatiOn and waste of money o~ both th~ s!if~· but will 
her a.t every period of her life as a Kumari when she is expressly b~ to the loss to. the gll'ls, an~ will m 1tself d~feat 
of a.n immatUre age as a. Suhasini when sh • . :1 d the ve~ l?urpose .fO: wh1c4 the law IB .meant. It will of 

. ' . . e IS marne..., an course diVld& 1ndia m'to brothers and slS'ters. N<> ·person 
as a mother when she IS blessed with -children. Our great · 'ca b · absolute right of any 0 rt d t n1 
law giver Manu h;!.s sa.id that a thousand tiDies more respect n e m . h h pr pe Y an no o Y 
should be-paid to the mother than to the father.· A ain, that. everyone will ave ,a s are here and a s~are there 
in a.n other religion much prollliJllmoe has been given ~the out of all control but after a few :fe~rs no one.will be able 
worship of God in the fonn of the Mother .. While in "Other to pos~ any property at all.. This lS so specially among 
religions God can never be conceived or worshipped as a the !Dlddle a;nd poorer clasaes. . . ~ 
wOIU.an, in Hinduism.. Vishnu to take one example out of To make mat~rs mol'? clear I .shoul.d · put the· case 
ma:riY is offered worship along with· Lakshmi, and when under ·twa he~ngs, taking a case of !Dlddle class man. 
both tbe male and female deities a.ie mentioned; the names ' What the g~rl ge~s at present· o11t of the paternal 
of the latter are given the first place. The revered author property or fro~ thell' brothers- . 
of the Smritis have likewise laid great emphasis on the · . (a) DOtlll'y.-Two ~ four thous~d rupees', even a,bove 
duty of not only treating the woman with every consider&- -thell' stat~ an~ s~me t~e after ta.!'lng loans. , -
tion and respect but also of keeping her well contented a.nd · · {b) Gift on ehtld-beartng.-;-Cons!B~ of dothes .for the 
happy. All this unmtstaka.bly shows with. what -feelin s mothe:r..a.nd, father of the child, _clot~es for all male and 
of honour and esteem the woman ia looked ~ the female memMrs of the family' mcluding the unolelf 
every Hindu household. To ellllllie the S!DDoth ~~tum of th~ child's ;fa.t~er and their fa.niilles in addition to the) 
of society the spheres of work of ma.n a.nd womiu hav: clothing f~r the ch!l? ~orne ornaments ,or .cash and varietie~ 
been clearly distinguished and a divisiQil of labour has · ?f dry fruits, etc., whjch cannot cost less than t}Vo monthf 
beetrenforoed: In the-hotU!ehold within the fa.mil the mcome orRs. 200 to 400. . . . . . . . 
woman holds ~h.e eupreme position, in fact s.h4i hasybeen . (c) Blfat.-At the time ·of the ·marri~ge of every 
called the presiding goddetlll of the home,; while the affairs· ,child, thiS. duty generally falls on brothers. Every' 
of the outer :world cor.stit?~ .the sole concern of brother takes a pride in gfving Bhat to his sister. and ill' 
man. And thus has been mmmused the possibility of the absence of real brother and, cousins distant relatives 
any conftict and strife arising between the two ; and thus feel it a: joy to supply Blw.t to any woma.~ who can addresS" 

. ha.! ~rmony been. ~ght to be introd_uoed J.n the running ., them as brothers. . . · . . . . ·, . 
of ~du dOlllestu: ~if?· But all thiS ~nves after;t~ This Bhat consists of clothes.for the sister, her bUS~ 

, a~m~t of a still higher .,and no~ler ideal ; the .indi- ·band and all the male and female famil members. Some 
. Vtduaht10 of both hllJ!bana and wife .must. be made to share bf clothes has to be given to all !eJatives and to tb& 

I ' 
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acquaintances and the servants of the fumily: . Besides 
this some cash is always paid and rich brothers· take further 
share in marriage of the girls by performing certain cere. 
mony by themselves. . . • 

'this expenditure of Bhat cannot be less, than 200 to 
400 rupees excluding the last item. . 

In this way if the sister has got four children the. 
total will not be less than Rs. 1,400 to 3,000~ · 
. (d) Whenever sister or her husband comes to brGther's · 
home or when the latter meets them elsewhere, some present 
is always given as a. ma.tter of course, besides t'he gifts on 
the Holi, Dewali and Raksha Bandhan, etc. · . 

Now let us see. what the girls can get under the proposed 
law. ' • 

Suppose the father leaves a property of a house or two 
worth two to four thousand rupees to be divided amongst 
an 1.1-vera.ge of two sons and two . daughters •. each heir · 
sha!i get a property worth Rs. 500 to 700 which is decidedly 

· less than the a.bove sum. 
Suppose the father leaves one house a.s will be the case 

of 90 per cent of men in India., this will have to be divided 
between two sons who live in one place and two da.ughters 
w)).o are married away from the place where the propl!irty 
is situated. . , . 

Now the first thing to consider is how the girls ca.n· get 
their share. . · ' 

Divorce is no cure fo~ such. cases even. Rather cases 
of ma.ltrea.tment will increase to jnstuy divorce. 
· IV. CiviZ marriage.-Ma.rria.ge among Hindus if per· • 

formed according to religious rites needs no Court certifi
cate but in oa.se of marriage of a. person who ha.s changed 
religion to ·Hinduism he' or she may need the protection of 
law. 

Satjotra marriage.-I believe there_ is some difficulty 
ill marriage owing to .the conaidera.tion of gotra for six 
or seven genera.tions. ' Some modifioa.tion can be made in 
this. Intersect marrisg~ should be made lawful. 

There are certain other events whi~.h need prime· con· 
sidera.tion- . 

1. Settlement of dowry should be mada strictly 
punishable on either side. · · 
• 2. Female labour a.nd child labour should be totally 
abolished. . , 

3. Widow marriage should b.e made legal. . 
4. Female j)litera.cy-Attempt ought. to be made .to 

remove it by compulsory education. · o · . 
I think tha.t some of tho ladies educated on western 

system have been attra-cted by the outward glitter of the 
imitation gold, which if fully exposed will make them 
shirk the Code. There may be some men interested 
in this 'law who see immediate self-gain but after effects 
stan~ equally for thew .. 

· Firstly.-They can ha.ve their names nomina.lly entered 
as owner· of the quarter of the house each,· while the 10. Mr. H. Parthans, .Judge. 

, brothers enjoy the whole freely. I· agree with the provisions of the draft Code subject 
Secondly.-The brothers pay the rent month by month. to the folloWing remarks :-

- Thirdly.-The brothers if fortunately in possession of · The daughters have· lieen made .simultaneous heirs 
sufficient cash. to pay for tbe share to the sisters. . with the sons but they han been allowed only a. share half 

Fourthly.-Sa.!e of tbe house to divide the cash. that of a son. ~my. opinion, they should be all~wed .a. 
'Fifthly.-A. lq_n~ litigai\ion in which a. g?<Jd deal. of share equal to that of a son., There does not appear to 

money :will be spent from the pockets of the e1ther part1ea, be any justification why they should not share equally 
most probably after taking loans and jn the end, the pro- with the son in the property of their fath11r. The allot

.. perty will be auctioned under the force of law. There ment of half-share to the daughters appear!! :to hav11 been 
will be forced ejectment. - borrowed fr9m the Muhammadan Law. There is a.·great 

This will be the more nsua.l me~hod employed. objection to the allotment of any share to the daughters 
The occupants-brothel'f!l and sisters will all become on the ground·that it will lead to the fragm!)nta.tion of 

homeless. Whoever will purchase will meet the same thb property and also to the strained relations between 
fate tdtimately. · ·I ' the brothers and the sisters. .So far as the question of 

The'fate of the rioh people will be·. no gootl .for ll<fter strained relations is concerned, I do not think that it is ' 
·'two 01;1:-hree generations none will be left to be called a likeJy·to"arise simply because the daughters are given a. 
·rich landlord of property and eventually their successors share in the property of their father. Except the .Hindu 
will meet with the same fate. · Law, the daughters are heirs in every other law but there 

Further result of this law will be- ' · · is no ill-feeling or strained relation between tjl.e brothers , 
(1) Quarrel between brothers and sisters a.nd their and sisters on account of it-. As regards-the fragmenta.-

husbands. · ' . tion of the property, this cannot be avoided even if the 
(2) The present love between the brothers and sisters oda.ughters are deni~d a share in the property of their • 

will. turn into bitter .enmity. . . · · · futher. Considering the present times and the fa.ots that 
(3) All kinds of frauds to IJ.ep~1ve the gu-ls of the the joint fam.iiy between the brothers is ouly ,in name 

share will be played by brothe~. . . , . .. · · 'rather than in pra.ctice, the fragmentation is inevitable . 
,. (4) The girls will not be ma.rned_as mother com- unless a rule is made that the·property will be indivisible 
munity or will be JJ?&rried. to an unsmtable. _matoh. and the sons cannot get it partitiol).ed. 

(5) ~iris who will be m. charge of tj!.e :fd:.1llndent . The Code provides for· the ·application of Partition 
estate ~ care a. hang for thev: husbands an · rea.p . Act of 1893 ,jn cases where a female heir who has passed 
the fruits of weakness of thev: sex .. · . d by ma.rriage into another family sues for partition of her 

(6) Marri.a.ges ~;the ~me fa.mily like ~n~a.mma. ans. ·.share in the property. By the,application of this pro
_(7) Girl infant1c1de. ~ be renewed, if lt. was true. vision, the daughters 'will not be entitled to get the property 

a.s history ~lls us;nd ~ bt mch:wg~~:~~~wn conclusion partitioned and thereby the property becomes incapable llf 
,,!_leave 't e reha erSsh{!rule,d~ t inly have ·a. ng' ht of enjoyment. They. will get only the value of their shnre .. 

· •w·oher. Dang ters o cera , . . . ·-· . . . 
inheritance in the absep.ce of male child. · The Code further proVJdos that a. mdow or m case · · 

n . .Mmiogamy.,.-This is a thhig which is ,a.l.re&dy eom· there is more than one widow all the· widows to~e~her 
mon in Hindus and may be further enforced strictly. exeept shall g?t a share equal ~o that of a. son. In my opllllon, 
in the case when t!J.e pair ha.s no issue and that mth free each Widow·should get a share equal to that of a.. son 
consent of the present wife. SuQh cases of double marriage but sh? should have .only a life interest in it and on her 
should be rare• · · . . . de~th 1t should be distn"b~te? equally between ihe sons. 

m. Divorce.-Ii allowed by law :will ~e another ~a~ty It lS not clel!.r on ~hat p~c1ple only one share has been 
for the Hindu So,ciet:Jl. Men will d;iviJfce thell' Wives allot~ to all the mdows m case there a.re more th~n one. 
more than women and thus it will brmg no boon ~o the The mdows generally ha.ye no other source of moome 
class which the law is devised to help. · ' except the property which they get from their husband. 

. At present the ladies in ·Hindus are thought tri be the In the case of stridha.n I a.m ~opinion that it should 
mistress ·of the ·whJ>le household and possess the sole dey?_lve equally . ~n the sons. and da.ughters. In my 
right of spending money earned by their husbands.· ' opllllon, the proV1S1on that. the son should get a sha.r~ half 

No husba.nd I hope keeps, the keys ofoa.sh·boxes ; oma.- tha~ of the daughter does not appear ~ouable. . . · 
mente are provided for the ladies a.nd with some they are ' Iii p~ m (a), J?Bra.gra.ph 7 proVldmg the. oo~dittons 
the only' savings. With t4e lnw of diyorce, the table. w~ell; mamtenance lS to be a. chw;ge, the ·word . other. 
will turn and separate acoounts will ]le kept unknown WISe a.t the end ofthe.~ar~~~~ lS vague and will.lead. 
to the other party a.nd money utiliz• or even squandered to much unnecessary.' lit~ga.t1on. It should be clarified. 
a.t the sweet will of the earning body or bodies. ' I am further of opinion that the ma.intenanll? should be' 

I admit that there are cettam cas~ where females are made a, ~t!-ltory . charge ~n the proJ!Orty lisble for it 
badly treated by their husbands. Strict law should be ~>?':"US? if 1t lS not S?_ done ~ill a decree lS passed or a. pro. · 
l,la.ssed against, such maltrea.tui.ent. Vl9lon lS.nmde about 1t by will or by the agreement between 

I-:-i7 ' '. . ' 
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tra.ll:rl1 Th61'o provisions will se~ at na~ht. the. Vofy found~tions 
the~ tho peraon liable foJ.' maint6n&Uoe ma~ er of Hindu La.ws on whioh the U1Stitut1on of ~rriag11 is 
the propertY and thus dtlfutlt tb~~~::: b&sed: It will abrogate the very high o~edah.ed)deals 
~~._!!~~~tt~prooe ~..t.v in the ~ands of of the cliastlty and tl1e Ullllhakable devot10ns of wives 
..,. .-~!"'"'"" ............,.. ""'"" """' !:""., to their husbands .. It will a.nnihilate 'the fundamental 
the pu1'ch&..-ers. • wil! the rovi.sion of the rule of Hindu La. w and religion th?-t marriage is an in db! • 

• -\s ~ ~ae, I agroo · P In that case soluble tie meant to last for the life hero anc:l hereafter. 
bill ~ to the .monogam.~ mfun~ though ~ Apostasy should disentitle inheritanoe as is the rule under 
it would ~ ~. 110 PJ::OVl 0 r ' llind~ La.w. Polygamy should be ~~ioted under the 
very special and limited crrcyunstanoes. tal marrr conditions enjoined undet' the Smnt1 La. ws and not 
In~:J!·.~~ph3reht.~=~hioh m~ abolished. This rule of abolition dO?S no~ obtain in 

no &gl'-~~ JS provtded fOX' 6 _, vo·~- The question othlll' communities and Hindu population will suffer on 
ib&t; a.lllll10l' below 18 years oa.n wso marcy. . . . . 
is whether in his esse the conseilt of his guardian ~ be . this score. · • -~ . . 

: In my opinion, there should .he a. provisl.on. for 18. Mr. s. B. Chandlramanl, District Judge, Luclwow. 
~d n should be neoessa.ry that in ~ the bride· The time at my disposal ~ give my consiilered opinion 
groom is a. minOt' the consent of his guardian sho~d be on the Draft Hindu Code has been too shot't for a critical 
Obt&i:ned before ma.rri&ge.. . . ' analysis of the various provisions of the Code on•~he 

The provision regarding the :registration of sacra• subjects dealt with. The margmal notes are extens1ve 
1118lltal man1a.ge has been made OJ!tiona.l. I~ should • and il,luminating, and I agcoo with the scheme of the Code. 
be Jllllde ~nlsor:r as that would dispense With much The rights of women to propet'ty have been extended. 
unnecesSary evidence on the. question whether there· WM This is bound to provok~ ·considerablo oppo.sition from ~he 
a IlJil.rri!lge between the parties or not, but the mere fact orthodox Hinduil. Agam the Code has tned to abolish 
that the marriage. ~ not been. registered should _not the joint Hindu family and this i§ a controversial subject 
invalida.te the Jn&l't'ia.,ae. ' The failure 110 get the ~ge on wluch there would be any amount of opposition. The 
registered sho~ be. made .P~ble wit!'- fine m order Code has simplified the Hindu La.w an~· tile . principles 
to enforce :registration. Similarly, adoption should also adopted are those which are already e1ther the law or 
be registereiL.. . recognized by judicial ·decisions. If .the princip~es laid 

11. llr. Jt. N. wanchoo, District Judge, Agra. down in the Code a:re ac~pted th~ will be a ~ons1derabre , 
· · ·· · f . • that " • social reform also m Hindu society. I am m fa.voUJ: of 

Pa.tf II clause 5 (l).-1 am o opunon sons 'th Cod drafted . 
daughter ,: and "daughter'~ daughter " should be· taken e e as • • 
om of class 11 and should be put along with 'daughter's _ 14. The DistriCt Judge, Benares. 
80n in entry 2 of class I. ·The :• so]l's daughter" and Part I, Prf:liminary.-No .amendments appear to be 
"dil.nghter's daughter" sl:iould each 'get half-share a.s called for. · • • 

· eompared 110 one share of daughter's son. I feel that as Part I( Intestate ~.-No amendments- appear 
!!ODS and daughters have been put in one class, the gfand- to be called for. _ . · 
·cihildren should also be put in one class, e~cept of course Part 'III, Tel!ta'/'fltl'RJ.ary BUCCe88ion.-No amendments 
son's son who is already provided in entry one of class I. appear to be called for. · . 

Clause 7 should be suitably amended in view of the Part III-A-I, I'11lllB!ate and tesi.amR:ntpry 81«:Cfl8sion.-
above amendment suggested by me. . ' No amendments appear to be called for. · 

Pa.tf II, clause 14 (b) •. :.-'{ am~of opinion that husband'!! ' ·Part III-A-II, Maintenana.-The law as intended to be 
heirs should come after mother's heirs and father''\ heirs.. laid down appears to be somewhat complicated, and should 
Property which will pass under this clause will mostly · be simplified. · - · 
come from tbe parents. As,sucb. parent's heirs should . Part IV, Marriage and divorce.-(1) The defutttion Of, 
have preferenoe over husband's heirs. Otherwise it; is " Sapinda relationship" should be relaxed, .and should 
lilrely that daughrers might be deprived of inheritance extend as far as third generation in the line of Moent 
bY. their Jlll'l.'ents foJ.' fear t~t if the dan?hter i;i childless ' tJn:ough the mother a.nd the .fifth gene~ation in the line 
the inheritanoe would go to ~e husbands family. I am of asoent through the f.a.tber. . ' · · 
therefore of opinion that the first five entries should be · · (2) The " degrees of relationship prohibited " ~hould 
kept as they are, No. 6 should be mother's heirs, No. 't. be tightened, and the marriage between the children· 
father's heirs and No. 8 hJlSband's heirs. 1 of brother and sister or those of two sisters should also 

Part IV, rla'IJ.8e 30.-Seven years appears to be too long be prohibited. . · · ' ' 
, in su~uses (c) and (e). It should be reduced to five · (3) F01: a S!lcramenta.l· marriage· the bride who has 
·years in sub-clause (c) and three years in sub-clause (e). . not completed her eighteenth year should also be required to 

Part VI, clatu.re 16 (1).-The explanation to this sub- obtain consent of her gusrdian-in-marriage for the marriage. 
clause should be amended so that no adoption should (4) For a mvil ma.niage only a bride who has not 
take plaoe till after .the.~ in the ~mb has been born. completed her eighWlnt;h Y?M' sho~l.d be required t? obta.m 

• • 11l Distrlllt·,l dg F teh h theconsentofherguardian-m-mamageforth!lmamage. 
r- u e, a gar • . , . (5) A sacramental m.a.rriage should hot. be declared 

I feel that the Code's provisions where under a. large null and void on the &found that the pat'ties are "&pin· 
number of females and female cognatesha.ve been added as das·" of each other in C!ISe they have lived with each othet 

_ £resh heirs a.s against the Standitlg Hindu La.w of the Mitak- as ·husband and wife unless the marriage lia.s been chal· 
sbat>a and Da.~b~ 1\8 of the otJu;r.minor sch~la of Hindn ,Ienged hy a third party ~thin a year after the comme~ce· 

. La.w are unJustified. . Its proVlSlons gfantmg absolute ment of the Code· or withm a. year of the marriage which· 

\ 

estates for fema.le heirs is violently, opposed to all the ever is later. · . · ' 
S~ and Smriti La.ws as a~pted by all t~e.Schools of ,Part v, Minority and:gwJrdia1Uikip • ...:No amenilinents 
Hindu ~w as govern the ~us. Its pl'OV1910ns where· appear to b~·called for. , ·•• · . · 
tmder ~~ female helr8 ha~e ~n created and · Part Vlf Atloption.-No amendlnents appear to be 
made to inherit with sans and grandsons 1$ equally opposed called for. · · · ·· 
110 the basic principles of Hindu La.w. These provisions . p . lstrl · J · · · 
will shatter Hindu social order and Cl'llate chaOtic ndi. 15. Mr. . • K. Kaul, D et udge, Bara Bankl. 
wos. . The attempt to break up the joint Hinllu f.a.~ ' The subject is of a very cOmplex nature and the. effo~' 
is neither in keeping with the spirit aud the le$ of . the of proposed changes so far reaching in character "that 1t 
Hindu La.w UOt' dem.a.nded by the exigencies of the present is difficult to offer any opinion. without some hesitation. 
times. · · . The following suggestioilll are however made for 

Its provisionll mesnt a.t secularization of institutidus ' consideration :- • .. 
like marriages, anccilssion, adoption will ~e at the Part II, 7 (b).-1 wo~d sugges~ that a.n, undivided 
very root of Hindu La.w as conceived by the ancient OX' re1;111ited son should be given preference over one ~o · 
Jaw.giver8. • · , is divided from his father. The reasons for this view WI~ 

The loosening of the prohibit.ed degfees of mal'li.a.gee be found in the judicial decisiOill! which prof&" an undi· " 
opening doors for mal'l'iages among very near family vided or reunited e<~,? to a divid()d. son in the matter Qf 
m..n will shook orthodox sentiments. . . , inheritance to fa.ther s property. . · . .. 

_The ~visions .creating ~ts for getting aepa.~tion; . . Part IV, Sacramental marri.age.-:Qf tbe two sets of 
cilJMiutlOll and divoroe by a resort to law Conrt6 will a.lteJ;Dative cla.uses 3, 4 and 5, the first should be preferred· 
ereate e. ~ery disheartening sitnatiOp in the Hindu society, My main ground for this PFefere110"', is that th!l firflt . ~ . 
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·mentioned· clauses ' do not use the word " caste " and Sabhas of Sanatan Dharma, of the ·Hindu Maha Sabha, 
would thus avoid complications wlUch, it is feared, might of the Arya Samajists, nor any organization of any l;lindu 
arisa by the 'use of that, word. ' Samstha nor any association of Hindu women have ever 
. · ·C!auae 30 (e).-The period of a venereal disease consti. expressed any need for such a codification.· . 
tuting a ground for a decree for a dissolution of marriage That Hindu Law has immense juristic merits bas been 
mentioned in this clause may, in my opinion, with advan- sp\)ken t>f by great scholars, both ofi.be west and the east" 
tage be reduced from 7 years to 5 years. · . in high •praises. Some fair glimpses of the greatness and 
, Part VI, clauae 5.-In the explanation appended tD comparative merits of Hindu jilrisprudence will be found 
ole.~ 5, I would suggest that the word "specified" be ~ the article that I oontri~lUted on the subject published 
substituted for the word "named". The former e'Xpres- ~ ~~44 A.L.? .•. n. .OI:r literature on law is huge. ·Our, 
sion js~ in my opinion, more compreh9nsive than the one Civil and cnmmal JunsprudeiJ.ce have merits of their 
used in the draft. · · · . own. In the Tagore lectures of ·1908 the Lecturer 

Olauae 7-Manner .of giving aufhori!y or impiJI!iig observes "I affirln' that in point oflogical subtilety -and 
prohibition or reooking; · ele.-Considerjng the general analytical skill the Hindu jurists have scarcely been , 
conditions prevailing particularly in. the rural areas of excelled even by the most JJ~Odept exponents of Westeni 
the country and the general habits of life of the. p!l<>ple, jurisprudence " (page 19). We can quote scores of 81lch 
wliom this provision is .likely to ·affect, I w:ould suggest opinions of great scholars and jurists of the west on the 
. that compulsory registration· .should not be insisted upon. great juristic merits of our laws. . 
The requirements of the authority, imposition of. prohibi· The greatest fault assigned to our Rishis .or their laws is 
tipn or revocation of the same should be deemed. to have .. that they• have intermingled their religious and moral 
.been fulfilled if it is in writing and signed by the person . laws with 'the secular law, that they have based their 
giving. the same. positive and civil or municipal laws on their religions law.s. · 
· I have no other suggestions to !llake as regards the draft Whether what they have aone is co~ucive to the welfare 
. but would ventnre to invite attention to the stupendous of mankind and is in their best interests is a matter that 
changes which the proposed Code is likely to effect in the requires grave consideration. What value ·can a. law 

, , Hindu society particularly 'in provinces governed by the carry if it is not fundamentally based upon rUles of ethics 
Mitakshara Law. It is a matter for very careful considera- and morality and what value ean the rules of ethics and 
.tion whether such changes should be introauoed without m.Qrality carry if they are not ·engrained'ln the basic 
. giving the sections ·of the community likely to be. affected principles of the religion of a people 1 The Dharma or 
sufficient time for -considering and expressing their opinion religion fot the Hindus is not a matter of a few minutes 
on the same. • ·· · , ~ · stay in a temple .or a church, it ill the "'ery life and bemg 

16. Mr 'fhakur.Prasad Dubey, M.A., LL.B., of life-life not only here but the eternal cycle of life 
. ClvU Judge, Farrukhabad, Fatehgarh. hereafter. The Sanskrit root of Dharma is Dhr which 
If we examine the Hindu Law Bill we wilf find at a means to sustain and Dharma is one that sustainj! the 

mere glance that it attempts not to codify the Hindu Law entire universe and the entire sentient beings. Our laws, 
but to change it and replae~t that law liy a new one. Its have been planned not for this life alone but also for those 
main provisions are.(a) to give absolute estates to females t~t have yet to come.\ That thete is some "Beyond·~ 
and abolish the Hindu· Law rule of Jiinited estate in all even tl)e non-believers believe. And if our Rishis planned, 
cases of inheritance by any female; (b) to introduce a large for that Beyond there was nothing foolish about it. There 
number of female heirs as also a large Bumber of ascend- are no compartments in our Dharma.. A man oaunot be 
)IJlts a.nd descendants of females in the ·list of inheritance ; secular sometimes and religious at other times. 
· (c) even to place !laughters and sons on the same revel in the · Whether our Rishis were wiser in the course they adopted 
right of inheritance ; (d) to give females rights to inherit is a. matter for history to answer. The Hindu· religion, 
botli in their husbands' families and also in those of their culture, and civilization has stood thf;l havoo . and 
fathers ; (e) to break th& whole joint family system as' ravages of time as none else has done. Even the con~ 
copceived in ancient laws of oura and as shaped on the temporary and later Civilizations of Rome, Greece, Egypt, 
Mita.ksltara Rules, to abolish the rule of survivorship Brazantil~ and others have disappeared beyond recogni· 
and intr6duce rights ··of female succession even in joint tion. ~ Ours yet survives and with vigour and in the words 
family iJroperties ; (f) to make the Hindu Law of marriage · of l{. D. Mayne its potentialities yet' appear as low~ul 
run on the _lines ol the West by abolishing the iules of p.s ever before. Is not this test and verdict o history 
prohibition . against · marriage among Sagotras and the the very best proof of its intrinsic merits t 
like and by introducing laws of divorce and dissolution. The Hindu Seers and thf;l Rishis understood and well · 
Even .much of the Vedic ceremonies of marriage and realized that our aisters, mothers and daughters ·were 
adoption have been dispensed 'with and the force of their weaker and needed protection. The father was therefore 
sanction abolished. Widows have been given rights to enjoined to protect her in her childhood, the husband in 
adopt any they like whether their h'llsbands had or ha.d her youth, and the /ion in her old age. On her marriage 
not given any such directions or powers. Attempt has she changes her father's gotra and assw:nes 'that of her 
been made to ~ake everything secular. The basic husband· and b. ecomes a part .of her. h)lsband's-body 
principle of Hindu Law on which the whole structure of (Ardhangini). She becomes a Lakshmi (the mistress). 
the laws ef succession, marriage and adoption are based No. Samska.r or religious • · ceremony of the husband is · 
have been thrown aside in contempt. Not only that a complete without her joining him in the same. An 
large number of females have been. introduced and· full ela.borate system of provision for the maintenanoo of the 

. ' absOlute rights given to them in all that they inherit widows and other~ females is provided for. A family is 
some have been made~ coshare and \nherit simultaneously dec]IIJ'ed degraded where a female is dishonoured or ill· 
in fixed proportions shares with, such high .male heirs as treated. Specific provisions are made for tb_e maniage of 
the sons and grandsons. ' . , . 1 those girls who may happen· to lose :their •fathers. ,Our 

• The origina.Y idea was to effect codification to settle later jurists have given the daughter, the wife and the · 
the unsettled complex rules c)f ~du Law. It was never. mother a right to succeed in case of absence of a son 
th!Jught to abrogate the Hindu Law itself. The new Code or son's male descenduts. ·1n such· successi()ns• euch 
'is ·a. peeuliar admixture of Christian and Muslim Laws females have beeri _given life estates with .powers of 
aided wher.e necessary by rules derived from the Indian 'alienation in cases of nec68$ities . enjoined by the Dharma. 
Succession or Divorce Acts and from the marriagf( laws With these . protections the Rishis ordained inheritance 
of the west. · · to the males to the exclusion of tbe females. They could 

It is a serious question to consider whether such a'move ; not do otherwise. As I have said the law of succes!lion 
is really in demand from the Hindu community, whether · is based on the law of the. Dharma as they conceived it. 
such revolutionary. changes are even in the interest of the ·. I mean. the law of devotion to the Pitris which constitute 
Hindu community,. whether ·the 'Present-is the· proper :what we oall Shraddba. Critic8 may say this Shraddha 
time for bringing in any ,such Bill before the legislature business is all foolish. But I would ask, do not all religions 
and whether the G?vernment or the legislature has enjoin performance of some such obsequies in some form 
powere or rights to change the HindU Law.· ' · · or the other ~ .Then why fe<)l enraged against :the Hindu 

Nobody, not even the JP.OSt ardent supporters ofthe Bill, law-givers~ Max M\lller. once said that this part pf·the 
· can honestly believe that any section of the Hindu co:fl.- Hindu beliefs were strikingly singular and that Christianity 

munity that has faith in the merits of the Hindu l,aw .and would have proved more gracefi.tl had it assimilated th~e 
'<livilization has any, desire for suoh dra.stio changes. ,..No ules of, the }Jindus. . . .• .. , 

:I~17A 
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• La: ·ver.;; la.id down that the power and right to of the human race and their life's preparations are dire~W 
Oar ~dha entitlE~> one ·to suoooed. It affords one for the fulfilment of ,that vita.l necessity of nature, the 

~striking beauties of that system by making affections prooreat,iou and preservation of our race.• Rightly 'or 
~--" :ffinities-to fllll on para.IIellinEI! for ~th the p~ wrongly our Rishis considered it a matter ofhighest social 
......,. • · • Shrnddh d ...:..l.t to inhent importance to preserve the Chastity of the WomanhOOd 
of espacity to perl'o'tlll a an ·'6~d-- -- ---> will with unshakable 1' ea.lou=. They made Pa.tiVra.ta Dha·m· • 'Ib dl1ga or the heritable property of a """"""" -J • w 

~ on hilll who is his participant in his Pinda. The the be a.ll and end a.ll of female existence and ordained 
Pinda ronl't!ys both the ideas and meanings, Jl&lileiy, the rules in that direction. The bed of husband. must· be 
Pinds. the funeral cake that is offilred a.t the Shraddha maintained unpolluted. They made the females the 
aud Pinda the body of the deceased of which his inheritor masters of the household and the males of the outside 
is a part or participant. The Hindu law has engrafted ·world. Manu the much maligned Rishi ordained that 
rulfos about the fitness of people who are entitled to ?!fer that household is degraded where females are not hon. 
the Pindas and they !"one have been declared en~!"ed oured. The differentiation affected by the Rlshis which 
to inherit. Jimutvab.li.n in his Da.ya.bha.g and VlJDa• appear as favouring the male never nim at belitting the 
neshwar in his Mitak.sharallaveeachadopted and empha- position of women in society. Their whole system is 8 

si.<li!d One of the two conceptions of tile term Daya. as synthesis and harmonious combination of the different 
·oecnrring in the .Text of Ya.jnaval1."J&. The difference functions of the two for tile smooth run of the society and 
in this approach does not up~t the _fun~en~ but for upholding tile cause of Dhal.'ma.. They a.ll provide 
only a.ffoot. a slight difi'erence m the list of inhentance. only for the protection of -the ·women against the tenors 
Such rights to offer oblations a.nd inherit have been and turmoils of the world. , -
enjoined only for tile males. Hence genera.lly ~peaking It is said by many that the original Hindu Law .doe, 
males are only tile heirs and not the females a.nd a. few not restrict the female succession to a mere life estate 
of tile females that have been given that right, viz., the and that life estate or widows' estates are creations of 
daughter the wife, the motller, a.nd fatller's motller• case-law. That . view is unfounded. Nara.d says; 
have ob~ that concession by virtue of our law-givers' "Wnma.n's business transactions are null arld void except 
conceptions of tlleir suooession serving tile same end and in ca.se of distress especia.lly the gift, pawning or sale of a 
there~ Texts for the same. The daughter came house or field. Women are not entitled to make a. gift or 
in at a very early date under the reli,aions necessity - sale ; a woman can take only & life intereet." (Na.rtld 
of procreating a son for the salvation of her sonless fa.tller 3-27--30). Katya.ya.na says tlla.t after her death the heirs 
beool:tUng by his Put;rika. by her father's appointment f'or take that estate (quotoo in Smriti Chandrika page 677), 
that purpose." The wife succeeded on the principle Vivo.d Ratnaka.r page 511, Viva.d Chlnta.ma.ni quoting 
that she' was the S1ll'vi'$g hAlf of the husband a part· Mahabha.ra.t an\1 Dana-Dharma page ~238, Da.ya.bhag 
of the Pinda and entitled to 'offer oblationS. As observed quoting Ma.habha.rnta. in 9-1-60 and, Viva.d Chandra 
in the Tagore Lectures of 1885 (by Dr. Bhatt&cba.rya) 22-1-7 aJ1 definitely lay down that rule. · 
"We ca.n tllerefore take it as a correct proposition tlla.t . Hence the inclusion of female heirs other tllan tllose 
from the earliest times i:'eBChed by written Bra.hma.nic introduced under special Texts of the Rishis 88 proposed 
reoordB one of tile fundamental principles of the Hindu . is an open violation of the Hindu Law a.nd further the 
Law of inheritance has been the general exclusion of the provision granting absolute estates to them is another 
female sex" (page 122). · . . unauthorized revolutionary change. · 
. I -will now present a few of the Vedic or Srnti. Texts . The. provision in the Bill ina.king daughters simul· 
followed -by Texts of Smritj.s to show that in Hindu Law 'taneous jleirs with brotllers and giving them shares is an 
themalea.loneis the heir and female is not, except in a. few open simulation oflslamicLa.wof succession. •Hindu Law 
exceptiona.J. cases. A Text of the Mantra in the Rig whether of the Sniritis or. Srnti or of the Nibandha.ka.rs 
Veda occurring in tile third Mandala. in the aecond verse (Commentators) militates against such a rule. The 
of tile 31st hymn, says : " The son does not va.ca.te the daughter has po right to offe~ oblations in the presence 

/ inherited wea.ltll for his sister; he makes her the repository of the S<;lns ; how can she inherit with them ¥ Srnti says 
-of the issue of him who takes her ; although the parents that tile fa.tller reincarnates himself in the · body of his 
proereste botll the males and the females, the one is the son (Shatapatha. Brahman 14-9-4r8 and Manu 9-8). 
worker of good deeds, the other is graceful ". Saya.na- How can the daughter even on the basis of the rule' of 
~ the Great Commenta.tor and Exponent of a vast propinquity inherit with the son ¥ ·Not one single school 
Portion of our inspired writings has tile following comment of Jlixidu Law nor· any llindu Jurist of, any standing er 
on t1lis Vedic injnnetion: "However in between these a.ge COJlllten&ncessuch a novel and unlleard of innovation• 
two, namely, between a son· and a. 'daughteJ;. one possessed Prior to the days of .Manu she was not even recognized 
of male sex becomes the autllor of the meritorious religious as an heir. She came in I!Jld was put down in the list 
wom such as the offering of Pinda.;oblatioQ's and the like. ,!liter the :r;no.le ~ct descendants a.s a. Putrika. or the 
The other possessed of female sex is only entitled. U) be appointed daughter. Her ppsition assumed great import-

·- bedecked witll beautiful things such 88 wearing· apparel a.nce on this score .as her sori became entitled by that fictioa 
. and jewellery and tile like. A son being ·.authorized to offer oblo.tion to her father. . · 
to perform meritorio~ acts such 88 the offering Manu is quoted in support of this new rnle in a.n indirecli 
of the Pinda., oblations and the 9ke is entitled to manner. While writing, on the subject of Putrika Putra. 
inherit the property of ~his parents ; a. daughter is not and extolling her' merite. He says " the son of a man 
eo ; she is only to be given tJver in marriage to aiiother · is even as himeoelf, and a.s the son such iS the daughter thUB 
outside the family." Ba.udha.ya.no. sutra.s occupy· very high · appointed ; how then if he has 'IW 8Cm, can a.ny inherit his 
position &JllOug the ancient sutrss. He has the following property but a. daughter who is closely united with Jti• 

·view of this Text: "A woman is not entitled to inherit own soul (9-130). Here Manu is talking of a.n appoint~d 
for tllns says the Veda, females and persOns deficient daughter a.nd nor, of an onlinary daughter and there also 
in >an organ of sense are 'deemed incompetent to inherit" he gives her a. right to succeed only if he h~ no son. Manu 
{Pras!t.rul2, Kan(l 2, Verse 17). We have oilier unequivocal t,heref•>re doeq not support this new provision. 
yedic Texts O? ~~e su~ject. ·:male !a the heir, the female Anoth~r Text of Man~ and also of Yajno.va.lkya. a.re 
m ~the heir (Ma,rtr&J:am Samhita. 4,...6..-4)., "Women quoted m suppo~ of this 'proposition. Our Jo.w givell 
being suppressed and discarded are not liDBtresses of have made proVlSlOUS for the marriage of daughters at 
themselves nor of any property" (Shatapatha Brahmo.na the hands of their brotllers when the father is dead and 
4-4-2). Now added to these Vedic Texts we have the · in that connexion they have directed the brothers to set 

. ~texts of flmritis that la;r down the same. . apart a. fourth of ~heir shares for that purpose. . The 
While yo1Dlg, a. woman remaJllS under the control of supporters 9f the B1ll adopt this rnle !IS an authority for 

her fatller, after her marriage, of her hW!band and pn the rnle that a. daughter is entitled to a, share along with 
his death under that of her sons.. She dOEI! not deeerve the sons by way of inheritance. Here is the translatioa 
con1plete independence at any time'" (Manu 9-7 and .of Sir ,Willia.m Jo~es of that Text of Manu; "1 0 the un· 
Yajna.va.Ik:ya. 8-4). . married daughters by .the same mother let tlleir brothera . 
li"~ ~ is :~veak. in body, _flexible in. te!Dper and give ~ortions <na of their own a.llotment8 respectively,. 

emot10111!, lllDlple m mind, deep .m synT'pathll!l! and love, , according to the olaeses of their mothers . let each give a 
~in no.~e .and easilY: ~ble and ~ble to be fo~h p~ of hill own diatinct 8hare: and'they who refuse 
~ &lltra.y •• She 18 as phyl!lologwally co~ttu~ and · to IPve tt sha:ll be· degraded." (9-llS) The Text speakil 
delini.tely orda.iqed by rur:ture to fulfil functtons different for r~lf. lt lS a moral injunction to the sons for making 

\ !rom thoee of men. t ~ 18 ~ and noble and service provlSIOns for the marriage of their sisters reserving a. 
) 

18 ha- ~b!e oocupa.tion of life. Ther, are the motherB fon,rth part of their shares t~erefor. By no twisting of 
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the la.nguage 'of this te:~~t can it be said to mean that the of millions of villages ~ The provision of the Bill aim 
Rishi laid (town that on father's death ,his daugb;ter is indirec9y at a speedy disintegration of the joint family 
entitled. t? inherit his property ~imultaneously with her system; Wisdom oflong range consideration do not justify 
brothers m face of a herd of 'Te:x:ts to . the contrary; such a move.. . . 
" Three persons the slaye, the son and the female own no · Tbe provisions of the Bill evince an over :real ·and 
property. What they have belong· to those to .whom . jealousy for· disproportionate female succession and it is 
they t~emselves belo~~·" This is the rule ~.ccll:U'ing · a right conclusion of many that in only about fifty years 
nearly m all the SmrrtlS. The Text of Yajnavalkya is time femal? ownere of property will preponderate over the. 

· this : ' " The uninitiated however should be initiated by male. This amounts to converting a Patriarchal system 
those brothers wb,o ·have been initiated before. And the of society to a Matriarchal one. , · 
sisters also, giving them a fourth parU of one's own share." • It is my opinion based upon experience of cases in Law · 
(Yaj. II-124). Her.e also the Text speaks for itself. Courts shared bymanythatMuslim Law offeinale succes-

. Initiation is a term which means religious initiation and sion as applied to villagers and village families in this~ 
for a girl that initiation is her marriage SalllSkar .. The country has not proved conducive to their welfare in spite 
BJshi here is speaking for the provision of performing of the counterbalancing factor of their system of marriage 
thE! indispensable initiatiJ:ig ceremony of ru sister's marTiage in tlieir own families and between very near kith and kin. 
Samskar when her father is dead. Both these Rishi Relinquishment by females in favour of their brothers 
Texts 09cur where they deal with the subject of partition and the like is a matter of not infrequent course of conduct 
and ')ore allotted shares in their fathers estate. These in spite of the fact that that law has been in full operation 
Tell;ts cannot with any straining of their language or of in th.i$ country for centuries and huge customs to the 
the context be takM to mean that they ever intended to contrary have gJ;Own up against female succession. It 
lay down any rule of inheri~an'10 in favour of the un- ,will not be easy to break the traditions of centuries based 
married daughters. . The Bill gives them a. right of sncces. upon r6Pgious belief among the vast illiterate masses 

. sion on the autho:ity of these Texts. The Bill goes ;who form over 90 per cent o~the Hindu.popula~ion residing 
further and gives a share also to the married daughters m rural areas. The law wrth them erther will remain a. 
and with a. vengeance makes them all absolute dead letter or will have to be forced on them by decisions 
estates. And mind they are not being given shares in of Courts. Let the supporters of the Bill examine wills 

I, the p.hsenee of sons but even in the face of the living and as 1 and gifts of Hindus even of advanced families. 'l'he 
cosharers of them all. Jimutvahan the author· of Daya.- · prejudice a~ainst. femal~ transfers . will be found to run 
bhag interprets these Te:x:ts as meaning an injunction thr.ongh them all. In a number of cases the Judicial 
on the eons when partition is affected to make Commit~ have repeate~y 'aid ?own that ~hE> .generality 
provisions for the marriage of their siste1·s and the giviilg of the Jlindus !Iave that m<1if!atron and preJuilice against 
of one.fourth share out of their shares ·is indicated lis the their property passing out· of their ancestral families 
limit of what the girl is entitled to for expenses of h!'l" through their daughters and the like and have enjoined 
marriage and tJ;at-the injunction la)'l! down only a mora! that a presumption should be raised on those lines. A 
injunction (Dayabhag III-36 and 37 to 40). Tbe Smriti. law that runs counter to the desires and inclinstions of 
chandrika and Nilkautha support this view Mitakshara a people not only fails but further provea to be fmitful 
'however l~s down on the authority of these Texts that souroo of irreparable social mischief. The very essence 
unmarried daughter shonld be g\ven a one-fourth share at·. of law is the will of the people for whom it is meant. 
the time of partition after the father's death for purposes Savigny, one of the most !lminent Jurists of the West 
of their marriage and he is supported by Mitra Missra . says " The ioundation of the Law has its existence its 
and Viseswalt Bhatta (Vide Mit 1-11 and 14) Bengal ~ality, in the common consciousness of the people. 
school follows Dayabhaga rules. and others the Mitakshara • . . It is in the common conscjousness of .the people 
rule on the point and the case law as it stands in Mitak· positive Law lives and hence we have to call it Volkiirecht ". 
shara Provinces established only this rule that in a partition (People's law). · 1 

1 of family property after. father's death the unmarried It has to be borne in .mind that the Hindu Code will 
. daughters get a one-fourth share tenable for their lives govern millions of the uned~cated illiterate mass residing 
after which they revert to those out of whose shares they in out of~e way rural areas out oftouchw,ith the disruptive 
are carved,out. ';l:he Bill could follow these rules at the most. . forces of modern society .. It is not meant for. only the 5 

Tbe Bill does not give effect to the basic rules of Hindu per -cent of the educated Hindus who may take a milder 
Law that apostasy or change of religion disentitles inlleri• view of the mutila.tion of their religion. For the masses it is 

• tance~ As it atands it allows succession of Hindus' :Ih:o-' all heresy and will stand as perpetual nightmare for them .. 
. party to a Christian or Muslim convert. Tbe Hindu The yiew of some that religion must be kept out of all 
religion and society is a non-proselytising one. Its pOJ>U· social, political, educational and other activities of human 
lation is dwindling down from census to census as the society does not seem to,be shared now after long experi
:figures of the last century censuses will show. Th.e ence. and thinking by some even of the .thinkers in the 
incorpor)l-tion of the rule of Hindu Law on tl;r,is point is West. Even in our country the voice of great. Educa
an imperative call. This subject is well discussed in the tionists has begun to rise that in the domain of education 
Nehru.report. The Caste .Disabilities Removal Act No. 21 this secularization has-already done enough of mischief. 
o£1850 cannot stand in the way of the legislature if it feels If for the West the law is the very common sense of the 

, that Hindu society's just interests will suffer. Happily people for the Hindus the law (the Dharma) is the ~ 
.for the Bill members of other communities are parties life itself. ' 
and the All India Women's Association which is the It has to be J:>orne in. mind that the 1a.m which are 

.Pioneer of .~his legislation is composed of members of all going 'to be abrogated are the PI?dncts of the brains of 
communities. W,e take Jt-that those are reall;)! interested Risbis that have produced the Vedanta, the Upanishads, 

· in the· well· being of the Hindu Community. Will they the Geeta, the Epics,. the six systl!ms of philosophy that 
.net take note of this vital need of that community and at'tl the wonders of the world. 
make pro~ions in the Act for doing a bare justice ! It do,es The steps proposed to be taken are fraught with grave 
not appear that Hindu Members and Advocates of this dangers. People of our ways of thinking do !J,ot deny 

' 1!9dificationbelongingtoboththesexeshaveeverattempted. that o1,1r religion· and social ways have got degenerated, 
.to bestow any serious thoughts on this point and cared that a huge mass of the putrid waste of the past is choking 
to persuade members of other communities to ta.ke up up the very life of·onr society and great reforms are needed 

, their cause. , . . , and no lover of Hindu cultnt·e and civilization would 
Hindu. joint families have since ages unknown been spare any pains in assistipg such reforms. A reform 

funotjoning as village Co.operative Societies based :On is not a substitution of a new thing altogether. Tbe Bill 
natural love and affection providing under their. very prescribes a treatment which is worse than the disease 
constitutions for the support of the invalids of all kinds. itself. Let us reform and eradicate the evils but Jet us 
Co-operation appears to be the .ea.Il of .th'l modern social not dig out the very foundations of our solid structure 
order. Law' have been framed to make village Co-operative that has, weathered the storm of centuries: "We Ca..tiilot . 
Sqcieties based upon artificial methods of cohesion. build upon uncertain, sandy foundations and discard a. ' 
,We are "of ~pinion that such village societies have not so tested an~ tried one. That which glitters is not neces
.far proved successful: These families .,have joint funds sarily gold. The thoughtful among ·the Hindus are 

· a..nd joint members utilizable for all oo.operative -transac-· having a. brooding uneasiness about this move of a handful 
ttous and. businesses. Then.why demolish the old one and of the moderilized Hindus who are twisting our laws for a. 
attempt to build JlP a new one for the unmanageable mass new pattern of their own ,!lOV~l conceptions. ' . . 
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• tM H'flll• Lmo of mar~e pi'OJ~'td tradiUonal conviction tllat their tie iS indissoluble, tha~ 
Aft- trori/.$ o• . ' Hilulu COlle they ooMtitute one soul and one body, that their union is 
• . . -. deai:~tbinPart4ofthe Bill. Clause 1 (b) to li\St not ~nly fo~ thi;' life b~t also. f?~ the one ;r~J\to.come 
Thissub~~ftt>d d~s of mani~. As it stands . and that dJ~solut10n IS an Impossi~ility. Their love and 

?t'fines pro hibit am ~ bet'IVOOn Sa!!Otras or Sapra- attachment. start not a.t the first Sight fo~;: the glamour 
it dOE<S 00!.Pr:->d m -~It adopts a definitJon of its of physical ht>auty:but on the immutable convjotion that 
'l'1lriiS or e<tplll as as 811

""' - ""-- tl... l' · · I ted tb' • ...J.lch 't stands wonld permit 1narria,<YN~ between· tu...,.. 9 re 1gtous ceremomes are comp e ev are 
own r~ J:: ~o:resaid cla..«SeS •• The prohibited degrees t>xtemallyunited to fulfil );heir dt>stiny. I am not t!uking 
~this definition have been narrowed down to a limited of· a few ru~tch hunter:' of our new products w~o co~titute 

W of Ue & " das .. This would open gates for m!U'rilll,'t'S a freak I!.~Q II. drop l1l the O~&ll. r h&Ve Ill. ~llld the 
fe · very ~ea.r Kutumbis which nmst •shock Hindu ya.st m~tit~1d~ who. yet contmue to have ab1dmg Mtb 

· ~ T-Iro c~a..~ of marriages have been created m the mtrlllS}C ments of our laws. DDt'~ anybody seri. 
:~:.~e Bill (a) Saemmental and (b) Civil (Vide clause 3). O)ISlY believe .that t.?a.t va.st ~ultitude of the Hindus d~~Sire 
Clause 3 provides that for purposes of sacramental marri- any laws of d1ssolut10n and d1vorce t 

it is ne_cy. that the couple.should be of the. same On the point o( our old prohibit«! degree of marriage rama and should not belong to the same Gotra or Prayara. which the Bi~ atte~p~ to nnllify l,?uote ~entham, the 
lllld should not be Sapindas. They'have thus paid a famous English Jur_u;t. He says If th:re were not 
lip homagll,tO the Sha.stric injunctions in _this ~~se, ~urmountabl~ bamel'l! betw~. nt>ar rel~ttves called to . 
thev have however nullified the effects of this proVIsion li:ve together m .t~e ~test ~ntt~acy this C?n~ct, con. 
by· providing a counter proposil;ion in clause 6 whereo tinual .opportuni~e.•. friendship . ~tself, and Jt4! :mnocent 

. they lay down that if marriages among the Sagotras, caresses, might kinllle fatal passions. T~e family-that 
··Sapmvara.s and Sapindas have eventually _taken pla:e retreat wh~ repose ought to be found m ~e bosom or 

even in violation of the provision of clause 3 they will order and where the movements of the sonl agttated by the 
not be deemed invalid. So we am where we were. Such scene. of the world , ough~ to. ~ow calm-:-would itself 

. marriages are therefore wlid even if performed under become a prey to all the mqmetitudes of nvalry and to 
sacramental forms. For marriages in civil forms the all the furies of passion. ·: Suspicion would banish confi. 
prohibition contained in clause 3 ~not ai all apply. deuce, the tenderest ~n?ments of the heart W?uld be 
The only proln'bition in that form IS one of the degree~ quenched/ eternal eilllllties or vengeance of which th~ 
given in clause and none else> So that for marriages ll,are idea is fearful would take their ·place. Th belief · 
performed in civil forms Sagotra, Sapinda 11.nd Sapnwara in the cha.stity of young girls, that powerful attraction. to 
m~ges are allowed with. the few restrictions aa ~ht- . marriage would have _no foundation to rest upon, and the 
fall under clause 3. TheM follow the. most abommable most dangerous sna.res would be spread fur the youth 
provisions that wonld shook the sentiments of Hindus in the· very a:Sylum where it could least escape them." 
and annul the Texts and the spirits of the Rishis. . (Principles of the Civil Code, Part ill, Chipter.V, Section I.) 

Clause 26 ma.kes provisions for a. decree for sepamtion H we apply this dictum of Bentham to the peculiar consti· 
of the wife from the husband on the wife's move, and it • tution of Hindu families oonsisting of a ls.rge number of 
containS six gr01mds therefor. They include circum- collatemls, young git:ls alld young boys, living. together 
stances when the husband gets involved in som!Uoa.thsome .on tenns of absolute rteedom under the same roof or neigh· 
disease. Such are' the times when a. wife proves her. bourhood the wisdom of ow;, sages in stilling the filligious 
wifeh~ and Sa.tibood and exhibits those sacrifices of a prohibition would be found amply vindicated. H this i8 
Pativrata wife which are the models for the world to the view of a western Jurist can anybody who adopts 
_imitate. -The .• Bill makes. such occa.sions as grounds western tests for judgment riow denounce Manu when 
to get separated. The si:xth ground pehni.ts the· wife to he said that it is imprope¥ even for grown up brothers and 
sepamte on any other improper causes. · · sisters and even for father and his grown up daughtei: 

Clause 29 provides for permitting any part:r to· apply remain together at secluded places. ·H we have to main· 
in Comt to have the marriage decls.red null a.i:td void and tain the sanctity of ·se:s: purity and of chastity a'nd of 
cl&use 30 provides for applications to Courts by any of the wife's liilStinted devotion. to the husband our laws will be 
couple for granting divorce. These provisions are drawn found to be the idool ones. • 

· up on the lines of the Indian· Divorce Act No. 4 of 1869 . · Whetlu:r tM Indian Legi8TI.lture has righta to legiBlliU 
• substantially incorporating the provisions of sections 10, 07'1 the Hindu law of 8'1U!C1!88ion, adoption and marriage." 

14, 19 and 22 thereof. That Act is applieable only ·to The Hindus pr!)perly so called belonging to all the 
. people professing Christian faith. . . . sch?ols and all_ its sect~ons ?I'. sub-sections have _an ipnaW 

The consequences of these laws can better be IDlagDled · belief that thell' laws are divme and that they are to be 
tlia.n stated when they are applied. to the 30 crores of· follJld in. the Vedas. Jamini in the fifth century B.C. 
Hindus. In a few yeaz:s' time the cadre of judges will. propoimded three pl"Opositiqns (IJ what is' good for m!JD 
have to be donbled or trebled and the scenes of llJll,trj. cau be learnt from the Vedas, (2) it can be learnt from the 
monial. courts of the West of which we read in 'papers will Vedas only and (ll) whatever the Veda. says must 'be true. 
be matters of· personal. concern in our own households. This Hindu. doctrine was put to the severest metaphysic$~, 
These provisions will ouly assist the llirts and the debauches · philosophical and logical_tests by the most eminent Dhar· 
and create enviromneJ?-ta to pull astray the. upper class sh&:niks (the philosophel'll) i_n our famons six systems of 
~ · educated girls. and boys. It ,will be easy Philosophy. The Purva..Mimamaa and Vedanta accept 

, to make out a (l8l!e for a divorce by a modernized young · the sup~eme authority of the Veda on the ba.sis·of its 0wn 
man to change and get rid of ·his old-fashioned wife. I eternal and iDUnutable character. · The Nya.ya system 
believe there is yet ample of that Dharmi.c conception· of accepts its authority on the fact.of its being the work of thl! 
Satihood among our womanhood to expeet them even to omniscient God. The six systems · of our philqsopby 
think of .getting~ of even their abominabl~-hu8~ands. all pro?la~ they~ exclusive authority. The scores of 
It will take centuries to make them othCllW!8e i!unded. our RIBhis' SDil'ltiS repeat the same. The Itiha.sa · the 
Bnt for the rising modernized youth the temptation may Pura.na.s and the Epics all sing the same song All these 
prove irresistible. My -belief is that .these provisions have -built up a harmonions system of life-a. ·life for·th~ 
will work havoc against om innocent weaker ··sex. fulfilment of the great Dharma. · , • 

• These provisions require very grave consideration and The Hindu' theory of law is th.!\t it is the command 
the plonel;rs of the Bill have .a . seri~\18 responsibility. 9f ~h;e Supreme. Rnler of universe and not of any king or 
for posterity yet to come. Matrimonial cases are very .. Polit1cal sovereigll and that It is divine and . no law ill 
rare amon~ ~ ~ns: That is a. legal phenomena or can be men-made (Vide Manu l-58). Every 
noted by Wreign Jndgee. We have such. a. wonderful· political sovereign is most imperatively enjoined to enforce 

· ~- o( ~.of religion, .moralit!, et~Cil and ¢vil that law .and himself obey the same. .an obedi.ence to 
~- m our i118tatntion of D1IU'I'lll.ge so mextricably inter- law impbes an obedience to -the divine will and it · u(JV1ll' 
twined balled ~. the fun~mentals 'that ~ge is .a · w?unded the_ pride of even the most despotic of Hindu 
~t, a religions~ and an eiJilent~lly D~rnnc kings to bow down his head before its majesty; ·(Manu 
affair. Even from their ear~y childhood Hin'du children Vlll-8). The Austinia.n Theory that laws are commaJHIS 
b~t up ~ t~t en~ent begin to think. in or the sovereign authority has no place in Hindu Juris· 
~ _line and t~ lives are sha,ped on such beliefS. ~ p~denCIJ. Hence if Hindu Law is to be allowed to remain 
~~~ ]i;l changes per father's.Gotra. and family, . Hinau .. law ho sovereign or legislature has any.rights to 
b&rlrbtd t.herein M<r father-m-law's family and gets herself make 1t or change it. This is perhaps •one of the reasons 

• ·a ; Both the couples Bt,art life under the · why even the, fomign .rnlera refrained from interiel'llli 



·iali 
~ith •H.inc_lu law rules. l'he Muhammadan rule did. ' · · ' · · · . 
that and JiO did. the East. India Company Whe~ tl . a~:honty and they formulated rules running in consonanC& 

. .British sovereign assumed suzerainty of thls ootintry l: ~ h d the current ~u~!Ds a~d usases that were genefally 
W?"l prece~?d by a ~yal JA;ola.ration: "We (l.isol&im. locai 'updi Sba8tnc IDJunctions ~ pronoll1:loed by learned 
alike the nght and desll'e to 1mpose our convictions· on h ~an ts ~d sch?lars from tJme to time and hence 
any of our ·subjects. ,We •do strictly charge and enjoin !de ~d~h SoCiety did ;'JOt feel the least hesitatit>n in 
all those who may be in' autllority under us that the op m~ ese rule.s. Hindus ~ant rules of laws of suoh 
~bstain from all interference 'with the religious belief J: • ~ypes l&I~ do~ by such .~elievers coupled with vast learn
worship of any of our. subjects on pain of our highest w! ~ tllell' e:re ~gal, ph.ilosop~_caland other literatures. 
displeasure:· (Queen's Proclamation of 1858). The Bri- Sain~e a~~uy. ;:: fY our tradition.~ take our laws from 
tish Government has been scrupulously followin this h t · . OgJ.S. 0 the type of V!Jnaneshwar. That is 
non-i.Utervention policy consistently and it will be !se to a~d :o llin<l:u !n.tnd ~s. Thus there h¥ been a' steady 
oontinue the same. Whether the new Indian Legislature ·'modp 'f.et!II!Ve .evolution of ou~ laws down to· most 
has. any powers ~.this matter i~ a question for the oonsti- ern . wnes. ' . . . . . 
tut1onal authont1es to determine. On principles of I put tt down as the un!11llmous verdict .of all students 
Hindu. law. no king and no legisl~t,lll'e has any"'ltluoh westen;t and lnd!an of the _Hindu Law tlat tl1is law has 
authonty. · If any auch body usurps sueh a power or aut~o- been .highly elastic, progrflSSlve and dynamic. The system 
rity it strikes at the very foundation on which the whole of the modern Colll't.8 of law was partially responsible to 
structure of Hindu Jurisprudence is made to stand. put a o~eck on that ~owtll as the adminiiltra.tion of law 
:My point 'is that ai!Suming that Constitution ,!ct of 191-9 I!assed mto th.e: l:lapds of un-infornted judges who knew 
or of 1935 invest the Legislature to enact such laws littbele of the ongmal Hindu law and theit decisions began 
does it behove those Hindu Members who believe in thes~ to ~d on case law and on a handful of English.Com
fundamentals of our laws 1io attempt to make laws which- mentan~. But ,e':~- there remained fair chances of 
their law forbids tllem not to do 1 . · ?onsultl).t~ons of ongina.l texta and books of. H.indu Law 
. The most serious difficulty that must face tlle Legislature ~:e highest Co~ at least. Codilloation will put a 
is tllat granting that they may have powers to legislate ul seal to ~ll mternal .and self-evolved growth that 
on matters of civil rights connected witll succession . co . d b~ posstble. That lS another poisoning effect of
inheritance, adoption and marriage which they had non~ ~~~fi t!On. Our. Law Books "'Vill become liseless here-, •· 

1 prior to tho passing of Government of India Act of 19.35 ~..,r or all pra.c~oal purposes.- · . , 
can they do so if by doing so they directly interfere with . The demand for monogomy is al1,a matter of airy senti. 
the' long cher_ished reli'gious""'IUles of the Hindus 1 I will ment · based' upon the cry of equality of women.. {)ur · 
quote tlle Ia~ I!r· Gangana.th Jha (Vice-Cha;'lcellor of' 8~~ permit -second. marriage under .very stringent 
Allallabad Umvemty), one of the greatest Sanskrit scholars conditiOns and polygamy lS a. rare alfair. But as I he.v.e said 

1
• and Orientalists, " So far -e.s l have been able to under- !t has to ~ given up from the point of view nf the higher 

stand these laws the order of precedence among inheritors· mterests of the Hindu Society. Its population U; subject. 
· is strictly in accordance with the liability to o&r the to .various elements for .its dectees. ' We will add another 
, Shraddha. If that be so, will it be right and fair to inter- . by. tlris. process to that coritin'ual fall ip. our popul9-tion • .,, 
polate new ~ames into t?e list w~e ~h.e Legislature cannot, It; IS_ no~ u~own that day in and da.y out we hear of' 
I suppose mte~;e wtth the liab1lity to perfonn the Hindu ~Is, women &Dd orpha.Iis getting outand·taken into 
Shraddha. ~ ThiS lS ouly one example .that comes to my other fa1ths. The absolute owning of properties by 

_mind." (H.indd Law in its Sourc~, ,Volume I. Preface :p11ge the f~al':l Will add tri)!Dendous force and, attraction in 
1.) We cannot separate the religious element from any thatdirectionfor.thefallmourpopulation. ' ···" 
.of. th~e. ~~IUSkric .eve11ts of life .from .their civil rig~t_s We yi~ld tQ none in our .respect' for th~ learning and 
a:n~ lia.b~tteS'. _ How can we t?en le~slate about. c1vil schol.arshtp of .the members of the Committee that is in 
nglits ansmg from them and which all IDSeparably mter- charge of the codillca.tion But we will be failing in oirr 
'IVin~ with the!D: We c~ot. play with _the religiOUS d-uty to our commuriity S:0d_to our great laws-if we do 

,..sent1n1ents of millions. Paymg lip homage wiJ1 not do. not emphatically express that tlley are not the right 
· , Olmelmions and remedies. type of persous who _can irispir~ confidence iJi. ihe masses 

· · :r: am 'conscious that the opinion of this type ~ill be. ?ft~ b~lievers of our faith ilorbave tlley .tllat requisite 
treated as re~rogressive and blindly ·conservative, mean~ qualificati~n as ev;en o~ modern commentators t?f tlle 
for an uncivilized society of several centuries back. con- type ofVtJ!l111leshwar,. J1n1u~all&II :and others possessed; 

'tafuing negative •,yiews ·with no hopes for futqre Our·laws:need e!olutio~ at t!'-e han~ of ~uch peoPJ.e ?f 
· reforms, aiming at the oontinuanell of the stagnation of the such studies and of s.ucl:i unfll,inted fatth. m tlle in~c 

Hindu social order. We (io not plead guilty. None is greatness...of our entj~e system ... There ~ no. pauctty ~f 
more anxious for the removal of tlle rust and the dust· .such great men even 1D these days. Legislative house IS 
that has got aooun:lula,ted on the surface of our gold than 110t a proper place for that. ·Let the ~efonners oome up 
out8elves .. OnlY' we do not want to barter away our gold on Hindu platf~nns and satisfy the Hindus"and·. evolve 
for' counterfeit alloys that have only temporary lustre, progre:;s and smtable changes. . . . : 
Those who believe that our laws are static and unchanging We have had a great past and hope to. have still a more 
only betray ignorance. Every successive Smriti and glorious future. ·.we have a mission and a contribution . 
,everysucoesSive.Nibandhamar~bystagesdefinite.develop' , to _make to tll~ ~nmanity· so heavily depressed by -the 
ment of our laws. Needs- and demands of time and weight of materialism. Our ancient laws have furnished 
the changed qpnditious iound t-heir successive remedies ma.teria.ls to the laws of practically the whole of the East 
in tlle evolvi.tig processes. But .every one of these of 0\11'' Asia · and to all tJ1e bigger and smaller. isiB.nds of tlle 
iutists wrought the changes. needed Within' the funda- Pacific and Indian Ocean. We hope to.supply the spiritual 
menta.ls of our basio ideals. , By their evolution!IJ'Y oorrective to·tlle Wes.t that it so badly needs. This is the 

. bhanges they attempted ~o fulfil and not yo destroy the opinion of the best modern thinkers of the West tllem
Law;'· It is well known to all students of Hindu Juris-1 sillves. It will not be wise to dethtone us from such a 
prudence ,that this change from age to age was· effected, pedestal and ·bring us do\\n to· the level of imitators. 
under th!37'process of interpretation. None of our Rishis The_glamour of materialism has got to be subdued in the 
not excluding even Manu; Narad, Katyayana, Brihaspa.ti, . sublime light of our spiritual ,cultm-e. I close this note 
Yajp.avnlkya, Baudhyayana,· Apastamba, Vyas, Vasishta, with tlte following studied observations-of that eminent 
Vishnu and scores of them attempted to say anything Orientalist Max Muller. . · . 1 · 
new of their own: They were the Seers 1Lnd Knowers "If I were to look over the whole world to 'find out 
of .. tlle L8.w. The group of our Modern Commentators the country endowed with all tlle wealth, power · and 

· (which period begins from a thousand years back) made beauty that nature ilan bestow-In some parts a yery 
attempts to formulate rules of law on the basis of the :paradise on earth-I\ -should point to India. If I were 
Vedas, the Srutis ahd Smritis in the process of J:nterprets.- 8Ued under .what skY. the human mind has most fully 
tion and classification of oonllicts applicable ~ the, needs developed some of its choicest gifts, has most deeply·pon. 
-of changed conditions. These were. the people who have dered over the ~test problems of life and has found' 

' ·devoted their lifetimes for studies ·of our entire .. vast solutions.of.some of them whiph well deserves the attention 
liter'l.tures 11.nd their rules tun in harmony witll that of even those :\vho have studied ;plato a:lld Kant-I should. 
Entire, Whole. They ·were the believers of that system ~~int to India. And if I we.re to ask myself from what 

· :!"14 'by their vast studie~ w..ere, el!titled to. spe~ wi~~. lifierature we in 
1 

· Eu~ope, we '!ho have been nurtured 
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d h which the Hindu community feels necessary for its growth. 
__ ._ • 1y 011 the thoughts of the Greeks &u t & 1 0 th thor hand the Hind 

.ln~ ""'."" 1d•"~ .. ~ s---',tic race the Jewi.-ili, may drnw and deve opment. . n. e o . u com. 
~ ILl ~ '~ <><>·~ l t a.k mnnity in general still fe~ls that the Hmdu Law, e.s a.dmi. 

tire ·whi~h is most mmOOd in ol\ er ~ m ·e 1111· •tered to-day, however ancient. a. nd a.r. chaic, embodies 
sbat .l)()l:l'tl(' ......t.nt more COIIIprehensive, more Uruversa.l, - I d d ti 
our lifu more!""'."". • '·'·· lire 1 b t and represents its moral and re Jg10us 1 eas an ts in 

f.d truly hum&~~ a life not fur t!WI a one u with its social and economic structure. Reforms mr.y be 
in ~ and eter.:a. lif~n I shall point to • desirable and may even be necessary but the need f~r them b:• (India Whllo~ it C&ll teach us by Max MuPer, page 

6
·) mn5t arise from within the consciousness of a people and 

Ill Harish ihanara, tC.S., Distric& .Judge, Allahabad. they should not and indeed c.ann?t b!l. imp?sed fr?m 17
• • • f tte t n the part of the , without by a legislati 1'e fiat. ]..aw like the soc1ety )Vhich 
I &Ill not m. favour o any a · mp b. a drastic nature is to be regulated by it must be a matter of organic growth. 

legislature to m~u~ chlfi:d of Th attempt to. codify The proposed legislation suffers from an inadequate regard 
in \he laws rela~ to e . usb. tse is aver"! laudable fu~ the above considerations, and if it is carried out the 
Hindu Law relating to 'b!,ous ~lfi.c tiort for introducing Hindu society will not ee.sily assimilate it but will for long 
one. Bm \11~ ae:1: ~0 ~dani~tally opposed to cont~ne to regard it ~ allen to i~ natur.e. . The Co~e 
eba.nglls therem Ia d -1;"· . Coming to the law will also deprive .the Hindu Law of 1ts fleXlbllity and 1ts 
Hind:11 conooptslnof •• ~~S ·~on.thA .... o-~o to be no marvellous adaptability to changed conditions and circum • 
....~.~ .. to the tes....... uccessiOn v•v ~ • 'di It" from th difi t' 
·~ enl.atging the rights of a Hindu Widow. But in stances. The r1g1 ty resp. ~g . . e co ca !on 
harm ~ • n th~ seems to be no justification fur changing will make it incapable of modificatiOn With ~h~ cha~ 
my op~'ch • h n1 "~'rod t"icrht in the propertv needs of the people and a too frequent reV!Slon will be 
ihelawww g~ves ero yawut • ..., • · li 't f'ts •·t' t re 
iDherited by her. If she is ma~e an absolute owner of necessary to re eve 1 o 1 s .... 1c na u . . 

such property it is more tha_n likely ~~ such prope~ The changes intended to be introduced by the Code &1\l 

would pass out of the family: H_a~ regard to t ~ so far-reaching and niunerous that_ a thoroug\1 and careful 
present condffions whel_l edm:ation .m still so poor ~Mti·. examination of its provisions 'will naturally reqnire more 
eularly amon,ast women m India the 1~orance of the w::J:w study and thought thall is possible in the short span of a 
is in m.any ,.instances suooes;dhlly explm~ b~hc~:p f few days. I shall, therefore, content myself with a few 
persODS to the detriment of the fiunily. .e grv~ 0 neral remarks on what mav be regarded as the three 
shares in a father's property to the danghteulrsdml alsdotoliktehly ~dical changes sought io be uitroduced by the Code. ' 
to have undesirable consequences and wo ea e 

. disintegration of the Hindu society as it exists to-day. One of the che.nges which a.re only too hastily levelled 
Hindn e:."tates, high or small, would ~dually dwindle • against Hindu Law: is that o_f ~ess t_o WOJ?len and an 
into nothing as they would in course of tiiiie be parcelled exclusion of women from thtnr leg~tiiii&te nghts m property. 
into infinitesimal portions owing to their devolution 'On This supposed wrong to women is desired to be cofl'llcted 
daughters.. At present howsoever large the number first by providing daughters to succeed to their fath~r 
of children may be, the estste retains its integrity and _no simultaneously with sons. What, however, is not suffiot· 

; share passes om ~ the family. '1;he disadvantage which ently appreciated is that a daughter is not sue~ a negle~ted 
"Mnhammadan society suffers from on ,account of such individual in the Hindu system of Is.w a.s she IS sometnnes 
disintegration is partly m.iti,aated by the custom prevailing · ima!rlned to be..· The Hindu Law secures her right of 
among them by which it is possible to have marriages, ma~tenance, residence and marriage expenses and casts 
amongst; cousins. Cases aore not common in which what· corresponding Jegal 'obligations with respect to her on 
ever vicissitudes a Hindu family may have passed through the memberS of the family in which she is born. The 
aDd whatever moyables it may have lost the. landed· legal sanctions in these matters a.re reinforced by religious 
property has been preserved intact with the result that the . ones and 11hey afford a sufficient 'guarantee for the well· 
representatives of a form~r. illnstrions: ~y are ~ being of a daugh~r in the Hindu society and an un~red 
in a position to eke out a lj.vmg and the ongmal estate IS for or an unproVIded for daughter is a rarest exceptio~. 
preserved more or less. intact. The present custom by In societies where it is not uncommon for women.to remam 
lrliich the daughters of the family receive ceremonial gifts unmarried, it IDI.ay be necessary to allow them to succeed 
on spooia.l occasions from their fathers' family will gradually to th.,ir father's property simultaneously with sons and 
disappear and this will lead to social changes; which would not \o depri~e them of the support which her father's 
adversely affect Hindu society. The Hindu Law of property could give. But Hindu society is not yet 
Succession is also based to some extent on the consideration faced with this problem and it is very unlikely that it will 
whether the penlOll who inherits the Jlroperty will be be faced with this problem in the near future. The Hindu' 
capable of of!ering obla.tioll8 to the decea.~ a.n~r_s Women's Right to Property Act ~ enbrged the rights 
or not and this aspect Of the matter is totally 1g110t:ild by of women in the property of thell' husbands and the 
the proposed bill · · ·Hindu Law of Inherita.ULle Act has ·brought such females 

- The prolliisions relating to the personal property of a as may have a legitimate claim in respect of the property 
hermit or an ascetic or a perpetual religious student are of a person nearer in the order of succession. Such defects, 
also not complete. AC!IOtding to the bill the heir to the therefore as the Hindu Law might have had have been 
property of an III!Cetic or a sanyasi is his disciple. But if removed by the aforesaid enactments, &lld there is" nothing 
he 1ell.ves no disciple but leavca a Guto. Bhai or a disciple in the present state of Hindu society to justify and change 
of a Guru Bhai it does not appear. what will become of his in the Jaw relating to succession by females.' Daughters 
property. In Aclmt& Nand Das .1ler8118 Jagannath Das, under the code will get an equal share with sons in their 
21, CL.J., page 96, a·Guru Bhat has been held to be a father's property and will further get a share in their 
proper 81lllOOSSOT in such circum~nces. A similar view husband's property. .And tt.is double benefit will not in 
W1llil taken in Bhagwll.n Ram An ttl Das tJer8118 Ram Parpan Jaw and in practice have any obllga.tious and responsiblli~ies 
Ramanuj Das, 22, Calcutta, page 843. In the case the attached to it. The day seems far when women in India 
Collector of Da.cca tJer8118. Jagat Cha.nder, 28 Calcutta, will enter professimis or pursue career of profit and so long 
page 608 the Guru's Guru was gran~ hitters of Admini- 118 that day does not arn'\>'e it is indeed unj.ust if not. also 
~tion against t~ ~ The ~hatt]a Chela was reco~· prejudicial to the interests of th~ community to enlarge 
nized to be an hell' m Swarath Gil' 1Jer8118 Jagannath G~r, in so considerable a measure the nghts in propel:ty of per· 
3, Law~· page. 503. It wo~ • the~ore appear sons who can shoulder no i:espOIISibility. Nor do the 
that this matter reqmres_ ~her ~1'1!-t~n. . dangere of the proposed chan~e in this matter stop here. 

The prt)]lOI!eli law. relating to .Hindu ~mages IS ~!so The cordiality existing between brothers and sisters 
o~ to. Binil;n ideas reg&:riling mamage._ -~e idea even after latter's marriage will" be seriously affected an~ 
~ divorce m foreign to the Hindu !-aw a~ religion! but disputes and dissensions wi,ll mar the harmony of thetr_ 
divorcewouldbeaiillCE<Sil8.ryoo.nco~ta.nttomvilmamages. relations. The example of other communities, -very often 
~ bill. proposes to_ make ~us m roads on thil :I!resent ciOOd in support of the propo~ed change, is not really ill 
~u ideas regarding mamages a~ sho~ not m my point, because· the laws governing them have nothing 

• opmwn, be nnde~ken 1mless. the!'ll m. a real demand ,on . corresponding to • pro\1-ibited degrees • &lld •very. often 
the part of the Hindus fur such legisla.twn. the persons united by marriage do not belong to Iamili• 

18. :Mr. Krlslmaehandra Srlvartava, Civil and Sessions who are absolute strangers to each other. 

• .Judge, lifirzapur; ' The s~cond- chahe;e cf vit!.ll ilnportance contemplated 
It "m1lBt be admitted that the changes desired to b"e ·by the code is the extension of the scope of Stridhan to 

\ ~ in ~t( Law }lY t~ Codci are not cJw,nges cover every kind o~ pr~perty coming· into the hands oh 



137 

•woman and the re~o.;al of all re~train~~ on ·her powe~ .of dileillln&; Irl the early British peri~d when the principles 
alienation v.ith respect to it.· Having rega.rd to the ofthe Hmdu law had not devek>ped, the help of the Pa.ndits 
appallillg ignorance and illiteracy of tho fema.lo population wa.s .sought fo>r by t.h~ ·High Courts to pronounce their 
of this community, it cannot be denied that the conferring Opinion~ from the ongma.l text. .That stage is now. gone 
·upon women's unrestricted powers of transfer is fraug}jt and to-day the Courts find out the relevant law without· 
with the gravest consequences. . Con.ferring sU:oh powers much trouble from the deCided cases and the <!Ommen· 
upon them would only result in making them easy victims ta.ries on . the subject. A non·officia.l attempt at the 
of design and sharp practice' and dupes of unscrupulous codifioation ·of the Hindu law has already boon made by 
persons trying. to overreach t)lem. The present sta.te of ·the Right . Hon'ble Sir Dinsha.h Fardunji Mulla. in ..his 
Indian women·has compelled Courts to throw a cloa.k' famousbookofthePrlnciples,ofHindulaw. ' 
of protection round pa.rdanashin and illitera.te la.dies and One of the objects of the propo.sed legislation is to evolve 
to cast• a very heavy burden on people dea.llng with them a uniform Cllde of Hindu Law., When the Hindu law 
to prove intelligent execution by the ladies and their 8wn wa.s first laid down by Manu,. it was intended to e.pply 
a.bsolute fa.irness and good faith. The law on the subject alike to- all th!f Hindus1 Commenta.tors however arose 

. ha.s not yet undergone a change and this is strongly indi· in different pe,rts of the country, who interpreted the S&Jit.e 
'· Clltiva of the fa.ot that the state of.sooiety :which necessitated law in different. ways with t h€ result that to-da.y in different 

the safeguo.rds insisted upon by the Courts still continuea. psrts of India we find tha.t Hindu la.w in ma.ny of its 
In these circumstances, it can hardly be denied tba.t un~ branches is differently applied. To take one glaring 
.less women reach that stage of education, knowledge, ~nd ~xa.mple, we fiud, tha.t the rule of succession a.nd devolution 
Cllp&city to manage their affa.i'rs, the proposed legislation of property are EO wide>IJ divergent between the Mitakshara. 
will he.ve the most injurious consequences. and the Dayabhag. For the solida.ritv of a community 

The third violent ..brea.1t of the Code from the Hindu law it is desirabl~ -that there should be as 'little differenCe as 
consists iii destrj)ying the Hindu co-parcenary-and doing possible in the application. of such laws to the different 
awe.y witl;l. rights in property by birth. Ape.rt from other. parts of the country . 

. considerations, the good tha.t the Law of ~du co- The Hindulaw·was made ages ago. Society has much 
parcenary has done to the Hindu society a.nd the manner advanced since then. Laws must be consistent with the 
in which it has preserted property from imprudent and , progress of the society, particulady in matters with which 
prodigal mana.gers or f~~others are themselves sufficient the proposed Bill deals. On this ground also the codifica. 
justification for its continua.nce. It has to be remembered tion of the law embodying the more progressive Views of 
tha.t agricultural land still forms the only property of the the society is· desirable. · · ' , , 
bulk ox the ':Indian population, and agriculture still con- . One of the subjects dealt with by the bill a11.d which 
tinues as the main source of'their living .. The Code will not has aroused a grea.t dea.ltof controversy is the succession· 

. a.ffect agricultural lands but provincial legislatures· will of the females. The Hindu law., as it is, gives only a. life.· 
· ultinta.tely have tci legislate regarding agricultnrallands on estate · to the female heirs, They have a. very limited · 

matters covered by the Code to bring about urut'onnity in power of alienation of property. This distil}otion betveen 
the la.w rela.ting to property. The cessation of joint owner- a male and a female ·heir causes a. justifiable resentment 
ehip and·-the destructlon of co-pa.rcenary will make the _ . among the Hindu women. I aee n.o reason why any .such 
ha.ppiness ·and the chances of making a. living of a large distinction should be ma.de between two classes of heirs. 
sectiol} of the Hindu population depend on the character simply on the ground of sex. No hallmark of inferiority 
a.nd di8posit16n, if not even on the sweet will, of the person should attach to any person on_the ground. of· sex. While 
holding the prope.rty of the fa.mily for the time being. I am in favour of equa.lity in the. status between male and· 
The Hindu co• parcenary 'syste_m · has also exercised &Ii.d fenia.le heirs, it is a question for. consideration .whether her 
·continues to exerqise a great check on the disintegra,ting ·daughters who ma.y inherit propefty as widows or mothers 
.influences of modem life and its· tendency towards the in their husbands' family .should be allowed any dght 

. destruction of the family. The. social and e~onornio con~ of inheritance from their fa.tht~r's family. .According to the 
sequences of the Code are, therefor~ likely to be ap.ything proposal il;l ~he draft Bill, as I understand it, a :Hindu 
but des4'able in--the presen~ sta.te of Hindu society. woman ·will have the· double right of inheritance, both 

1 
19. Mr. Jagat Narayan, I;C.s.1 District Judge, from .her father's family as . well a.11 from iter husband's 

family. I doubt whether unrestrjcted inheritance. to 
. , S~hl~hanpur. . . . . . daughter~ from the father's family sh9uld be allowed .. 

_ 1 and the other two Hindu Judicial Officers m th1s Probably it would b$ good to allow such inheritance from 
'District Judge. Chief Mr .. R. B., District Civil Judge, and the father's family only in· cases _in which the daughter is 
Mi:. .. J. J!· Sharma, ¥unstf, are strongly opposetl to the not 'properly proVided for. . . 

_ oodi~eat1~n o_f the ~utdu La.w. · . . . Anot)ler point to which: I may inVite attention is that, 
HinduiSm IS. pra?tiSed over a. vast area )II dive~ forms. according to my hurried study of the Bill. da.ughters·in-law 

'l'he customs m ,different parts of the country differ but ha.ve not been given a.n;v: right of inheritance. I thinll; 
the essentia.l . principles are based on old hastra.s, The · they should figure in the list of heirs~ . 
case law goes on chu.ngirig so that the law which is actuallx Clause 1 (3) of the Bill provides for the commencement 
~tered. by the British In~a.n ~urts is in accordance . of the Act from Janua.ry I, 19~6. I would suggest that 
With the Ia~ as actually practiSed m the coun~ .. The thet;J should be a. perio!;l ofat least three years between the 

, pro_posed Hin~u Code ~eel!:~ to introduce ~ew prmCI~l~s · passmg of. the Act and its commencement so as to give time 
which are foteign to HmdUISm a.nd are agaiUSt the sp1r1t to the society to adjust itself to the new la.w. , 
of the Shal!tras. The codification of such a.law'will mean. Clalise 2 (2) defines the term '!Hindu". I a.m told that 
interference '\lith'our religion. there are certa.in new converts to Isla.m iii Bulandsh&hr and 

.Evl!i'l from a purely non.relikious point of view the Allgarh districts who still follow the Hindu law of succes· 
proposed la.w contained in the Hindu Code wjlllead to the sian. According to the definition of the term " Hindu " as 

. ~conomic rnin.of the Hindus by disintegrating not orily the contained in the Bill 'the ne"•law will apply to them also •. 
)oint families which continue to be the rufe amongst the ·If it is $,0, the intention may be ma.de clea.r by a.dding an 
masses of Hindus in these Provinces, but also it will lead illustration. · • · 
to .unhappiness in individua.l families. IThe provisions . Olause 4.-I think the two·provisos in .the definition of 
a.re. ra:r in a.d;ance of the "Sta.te of society amongst the the term " custom " are umiecessa.ry. • ' 

· In~Jonty of :!Jmdus. . Olause 5 (fl.-The terms. •: Gotra." a.nd ".Prava.ra" 
20. Mr. Bind Basnl Prasad, Additional DJ.strlot and should· be ex;pressly defined. It shoul~ not ·be left in 

• ' Sessions Judge 
1 
a.t Bastl, ~ vagueness as in this sub.olause. ·. . 

·The first q1;1estion is whether or not the• Hindu law or , Clause 5 (j).-For the .. words "by &ny other mo,~e" I 
a.ny portion of it sqonld be codified. I am definitely of would ~uggest the wprds . by any mode .~hatsoever. · . 
opinion that the Jaw should 'be oodified. 'Codification Accor~g to .~he .recogmzed. oa.nons of mte':Pretation the 
ha.$ its advanta.ges. It makes the la.w de"finite a.nd produces 'word other · will be COUSl~ered a.s ~e9:nmg ana.logouS' . 
. lllliforrnity. Most of the principles of Hindu law have' . to the reason expressly mentioned prec;e,din~ tha.t word. 
become orystalized now in the British period ·owing to thE> If the oh~~ge sug~es~d by ~e ~e ma.d~ m this ola.use, then 
l'Ulii:tgs of the Privy Counoiljlnd the various High Courts. th~ .~~finitiOn. of stridha.n . Will be Widened, a.nd I a.m of 
Nevertheless, there are a.. number of top'ieft on .which optmon that 1t should be so. . 
'th.ore is no··docision of the Privy Council a.nd t.he various • 21.- Additional Civil Judge, Gorakhpur. 
H1gh Courts &re divided in their' opinions. Ill' suoh oases In any prqgressive society change is inevito.ble. Change 
.the·Courts sometimes find, themselves on the horns of the is the rnle of na.ture a.nd without it there will be either 

T_1Q 



138 
• 

>'tll<foli\tion 01• dt•{';ly. 'flm Hindu l.."'w. in nn~i:nt. tim~s b(ltween brothel'S and sist~rs; Every Hindu women 
-n$ in lll~ns- respects not the &~me ~s IS ad:uuu8tel't'd .1!1 leaving aside a small minority having very advanced viin~. 

-rourts at p~nt. RulE'S laid ~~wn m <!hnlt~ and N>IIJ'III·~ will be against the proposalregarding da,ughtor's iuheri • 
..-ere in th<> pMt inrerpl'(\ted difful'(\ntly by d1ffurent com- tallOO in the presenc:-e of the sons. 'fhare is also a foeHn 
mentator.> or alrered by growt·h of cust:om or tya~-allar. in the country thnt the property of ·a. family should no~ 
:&sides in modern tintes there. hM bee\1 mtorpretat.Ion or · go into anoth!lr family and be thus divided, That 
romments bv jurists and judges and there hM been an ingrained fooling cannot be eradicated easily and Will tak& 
II«'Ulllulation of CM&-Ia.w. With the che.nge of tim e-o; considerable time. Hence I think that a. daughtor should 
and circwnstances e.nd with the growth of public opinion not be classed M one of the '' simultaneous heim" but 
the ~turo has to step in to make such altorntions in her pla.oe should come in a separato entry below the "simul. 
the Jaw, II$ may be ooil.sidered desirable. The public cannot taneous heirs ". · . · 
be ignored, -speeially with regard to a legislation which is As regards section 17 of the rules regarding intestat~ 
bound t4 have a great infinenoo on and which is likely to su&ession it will . not be to the liking of the orthodox 
affil,et tb,eir social life. ' S!lct.ion of the community, although conditions of society 

The first part of the proposed Hindu ('.ode relates to , are changing so mpidly that it will come sooner or later. .. 
inte:.-tate . sucoossien. It sreks to introduce uniformity Another noticeable change propoS!ld to be made is I'C· 

in the la.w on the point for the whole of British India e.nd garding the de-volution of joint family property. The 
the Da~bhaga system of law (which now prevails in Ben· rule of survivorship is also heing given a go-by. This is 
ga.l) appears to have been taken as a model e.nd to some another proposal which will not be acceptable to con. 
extent the Yitak'sha.ra. has boon engrnfted on it. The ser:va.tive sections of Hindu society who are in the majority . 
• Mitaksha.ra. Law, with some modifications, more or less, It is true that the joint family system among the Hindus 
prenils throu,ahout India, except in Be1~gal. For instanoo is gradually weakening but with the progress of societv 
in the Bombay Presidency, it has boon modified to some that will be inevitu.bie. It has bt'en 8aid that if the joint 
extent by Vyavahar Mayukh. There should be no objec- family sys~m 1m10ng Hindus and tlw attendant ,right ot 
tion if there is nnifonnity, in the Jaw· aralicabJe to the SurviVOI:'$hip ceaseS to b~ part of the Jaw, there will be a 
Hindus throughout British India and I personally see no great disint!lgra.tion in Hindu Society. A great majority , 
!J".rious objection to some of the proposals made but there of people will not be agreeable to the propos6d che.nge. 
are others, which will cause repercussions in Hindu -Bociety. The right of survivorship should. be left, as it is until a. 
The public, 'SJlOOi!illy. the conservati•e S'lction of it, will change is called Tor by the people themselves .. 
be opposed to certain proposals made in the Code. Some The proposals in Part III of the Code are regarding 
changes have already been introduced in the old Hindu maintenance and they are quite reasonable and I do not 
Law by the iegislatnre by enac~ent of the well-known want to say anything about them. . · 
Desimuikh Act and o~ers. Like. those Acts, some of the Part IV of tl.te Code relat!ls to marriage. and divorce. 

·changes made in the law by t·he proposed Code will in course . Two kinds of marriages, .e.g., (1) Sacramental marriages 
of time become acceptable. and (2) Civil marriages are mentioned. A$ there is already 

The most important change proposed to be made is the the Special Marriage Act on the Statuto book, none should 
removal of sex di3qoalilication in the matter of suooession have any ground to object to its enactment in the form 
and the abolition of the Hindu women's life estate. In no proposed in the Code: In .lioth the forms of marriages, 
.other system of law women are disqualified from inl1eri- monogamy will be insisted upon. This is a step in the 
t&uce but the Hindu Society iJ;; based on quite different right direction. In the present Hindu society; monogamy 
id~. ~ order to make the change acceptable, some is the rule and polygamy is rare.. The rule of factum valet 
eompronuse may be necessary: The 'llha.nge in the Ja.w proposed to. be made applicaple to sagotra and inter-Ca.ste 
shouhl not be sn<j:dt'n .ana drastic. Under the proposed marriages is very desirable. . ' 
Code a widow will have a share equal to that of a. son ~tnd a The provision in the proposed Codeistha.tiftheparties to 
da.nght!lr will get a share half of that of a sori. They are a marriage are members ofa. casto having gotr/U and prava.rs, 
?~ among " siumlta.r.eons heirs ".. Thus they will all they must not belong to, the same gotra. and have a common 
mherit together. If a danghU>r is classed .as a "simul- pra.va.r. In practi~, so far as I ain aware, marriage 
ta.neous heir" with the son and the widdw, et.c., it will be. among persons havmg the same gotra ·is avoided and a 
opp~. by a great majority of the Hindu public, in~luding pravar is 'Seldom taken into consideration. · 
a. maJority of WO!Jlen. Under th@ pw-Sent state .of Hindu Another controversia1 question is of divoroo. In higher 
society no money orpresents in !find can be !l.Ccepted from cast!ls among the Hindus, divorce is not permittod. Even 
a danght!lr or a younger sister llr a. son-in-law or a brother. among cel:taiil :Muhammadan families, probably converts 
in-law. That i~. OO!l«i.dered sinful or objectionable. from Hindus, there is either no divorce, although permitt.Qd. 
Whenever a girl·eomes to too house of her parents or by law, and if the"e is a:.divor~, the divorced wife does not 
brothe!, she is given presents in cash or in, kind or both; marry again. In cortain ~{uslim families 'even a. widow. 
~rding to the status and position in life of the giver. does not re-mr~rry .. That convention .has grown up in 
Similar presents are .also made on the occasions of certain certain families. · ' · 
ceremonies or marriages of the ehi\d'ren of the sisters or P!l,rt V of the Code relates to guardianship. ':rhe pro· 
daughters. That pra.etioo ha~ grown np in society pro- .. posals made .are reasonable and I do not propose to say 
ba~ly becall!le a dan!!hter or sister does not get !J.l1Y in- a.nything ~egarding them. . · 
~nee from her fa.t~e~ ~r brother, if there are ani male Part VI is about adoption. It is proposed to ma.ke the 
.JS31IeS. If :" danght!lr 1s gtven a .share on inherihnce, her law ·of adoption the same throughout British India.. · In 
brothers will be. verv reluc·hnt to give her pre~nts as is t~s province, _widows find it very difficult to prove ,Permis· 
donea.tpresenta.ndthebrothet'Sarelikelytofinditdi:fficult ston ~o.m thetr h?sbanda t~ make an adoption, as m11 ch 

· to give np the old pra<ltice of making presents owin" to parmtsstons are m many m~tances, only oral. Hindu 
socia.l difficulties. Hindus are, as a rule, exogamous ""and widows should not be prevent!ld from malcing an adoption 
d311ght41'8 .are· often .given aw~y in marriage at distant unles~ when··it ha:s been expressly prohibited by th~ir 

1J!31.le8. A daughter m one famtly after marriage becomes husbal}~· In section 5 (1) of the Code, a Hindu male of 
a da;ngbter-in-law or wife in a.nother fumily. Wives also' sounil mmd·a.nd who bad attained the ago of 15 years may 
receive presents from their relations at the time pf their ado;pt. I do not .see why such a. low limit ofi a.ga is pro· , 
marriages and other occasions. Thus what the daughters posed to b2 enacted. Tlus limit should be a.t least 21 years 
~ from' their fathers by not receiving any share on in- if not more. 
heritanoo in the presence of their brothers they more or , 22. Civil Judge, Lohaghat. • , 
1';88 reoeiye the Rame in the shape pf pr~nts,,etc., from The proposed Code introduces a number· of innov~ttions 
~tmll to t~. · A ~8 to a. daught!lr in her father's family ~reign~ the Hin~u mind and Hindu Society. Some of the 
JS thllJ! a gam to her as a wifll_in another family. ~ovations, speetally_ .t~ose relating to marriage· and 

It may be that the pra.ctice among Muslims and some divorce, although ObJectiOnable to . the orthodox section 
other. communities of marrying within the fumily, like'· of the Hindus .• ma.Y:, oompar.ed to the other portions of the 
ma.magee between first ot remote cousins . grew up to ed I 1 t b ll 1 
prevent the daughters fr. om taking away inhen'ta.nce into propos egw a 1011

• e st1 regarded·. ns comparative Y 
anr,th · fit fa. il S less b.a;rmful .and if •passed, into . law would please -the 
.._~ l'<r or :-ange m .Y·' om~times there is litigation refo~_Jf!t sect.1o.n of the Hindus without •er1·ously disru·pting 
""'':"'0)(,"11 brot.1ers and st>t!lrs or their dencendantij art..r h H d S • 
t~' dM-th .among Mw!lims. It is feared ·that if the ~ e m u ?CJety. Mono~~;amy is the rule and .polygBmY 
d:<_:eh~ ar.e.c18.11i!C.' ·d all "simultanooua. heiis, t'nat Wl'll !.8 an excep.tlOn Rm~mg the HinduA. Polyl(~tmy genera.UY 
1!t.11 nsoe t lit t JS only resort~<! td'will'll there is no male issue and there 
· _ . ~ lga lOU and I')IJtrapgcmcmt:of cordial rebtionli t b h B - Heems () e 110 ann if the present system remains, . y 
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introducin~ divorce (foreigtl to tho Hindu law) a person They would not be able to decide for themselves inae. 
· could ·marty any number of times he likes,. There should con. pendently of other influences whether in a given situation 
'scquentlybenoobjcctioutoploygamyinexceptionalcases. it would be proper for them to obtain a divorce or not. 

'fhe provi:tlions relating to inheritance will be serious,ly Interested persons would put them to quarrels and bring 
objected to by the Hindus. The provisions of Hindu· about situations unprofitable to them. It is not difficult 
La.w with regard to self-acquired property, as they exist . to ima.gine under these circumstances that the legislation · 
at present, are that a Hindu can dispose of such property .. proposed ill bound to lead. to a large nli.mber of offences, · 
by a will and· that to the absence of such a will the property endless litigation and very serious consequences, e.g., 
is to -be inherited by the -general rule of. succession. This fragmentation of property and disruption of. happy 

. rule appears to be perfec.tly sound. inasm~ch as it family life. 
leaves 'the present owner free to diapose of the propeq.y The proposals are merely good resolutions and mere 
by a will if he so desires. The proposed legislation appears good resolutions, it is well said, generally· pave way to 
to reverse the process and the changes sought to be herr, ifthey oarinot he worked out beneficially. In a state 
introd11ced would not be acceptable of a great majority of extreme illiteracy and ignorance most of t_he women 
of Hindus •. The proposal to give to the daughters a. 'share will never know of their rights despite all efforts at pu~li
equal to half of the son and '\boliahing thE! wo1.11en's limited cation nor will they ever think ·of enforcing their rights, 
estate would result in shattermg the existing fabrio of the even if they knew them, because of theit sentiment of. good 
Hindu Society. A vital concept ,of the Hll!du Society will -towards, and implicit faith in, the menfolk. T$ey 
is that 'a daughter after marriage adopta the Gotra and extremely depend upon men, who, finding them to be 

-becomes .the 'A.rdhp,ngini' of her husband. She becomes ignorant and illiterate, owuilig absblute rights uricontrolled, 
-in every 11enae the part and parcel of her husband's family. Ulln\anaged and ·undirected by anything, shall, then, 
To give her a share in the family of her brothers would_ certainly exploit the position to their extreme ·dissdv.antage., 
amount to introducing strangers in the'co.parcena.ry body, causing mot·e hardships on them than those that-exiat 
and would lead to litigation and fragtnentation of family a.t present. -
estates. While among the Muslims· thia fragtnentation The introduction of the system of divorce in Rmdu La.w 

' , is sought to he checked by inter-marriage in the fa.nilly is bound to produce social ills which do not e.xisJ; in the 
· circle, but, this obviously is not possible among the Hindus. society yet .. Marriages shall be reduced to mere .social 

Th~proposa.l to allow marriages among not only Sagotras,. contracts and the religious tie which bind a Hindu husband 
r~ . but al>o Sapindail will be considered repugnant by the to hill wife and vioo versa up till now would vanish in no 

vast.majority of the Hindus. - time and that.harmony of affections which exists in tbe · 
. Under sec.tion 2 (d) of the proposed bill no doubt joint Hindu. family at present would become a thing of the past, 
family property is excluded from the rule of succession sfter tlje introduction of the provision of divorce into the 

. described above and would be governed by ~he existing law. _ . · 
rules of Hindu Law but the changed law would provide As I have already said . in my preVious opinion, the firs!; 
an ever ready tussle 'between the son and the. daughter. and the foremost thing to be intro4uced ill the compulsory 

.. The former would try to. show .that the property passed educa~ion of the womenfolk as well as menfolk so thatthey 
by survivorship while the latte;A would claJ.m .it .as being , miglit come ro possess a. c\vio sense and appreciate the 
self-acquired property. This will lead. to enormous liti- .idea at the back of the Bill and give eVtrybody her or: hill 
gation which is not at all desirable. ' . due so that the womenfolk might be really benefited after 

Lastly in. my op~~n the pr~posed bill; which ~fl'ects the Bill ill passed into law. We should legislate for the 
the well bemg of Dlillions of Hindus, .should be·gtven. a benefit of a class "only when it can really reap the benefit 
thorough consideration which it deserves before it is passed and not when the result would be otherwiae. .As far as 
into law. · · is known: it is only a minor (and negligible) section of rich 

· N · · •· OIJ T dg ., b R.., ruid modernised women of some big cities, who have put in 
23. Mr. K. • Gup ... , g • .,u 8• Dara awu. reaol\ltions for the introduction of the law of divorce in 

. The prese~t ili-a ft. for a Hindu Code contemplates to lay mudu society. · But otherwi~ Hindu society in genera.! 
down a commop law of inheritance and intestate succes- and.. the rural Hindu public m particular have, so far, 
sion, with disappearance of survivorship, absolute right ne-yer clamoured i>r the introduction of the system of 
to women folk including daughters and divorce. · . divorce in Hindu law. It is sometimes suggested that the 

!he. draft also pr?poses to ma.K;e daugJ¥r a simultaneous new generation might in future want it. If that be 110 
he1r "'Y'1th ~he son Wlth absolute_ nghts. : · . · such persons will Mve occasion to agitate for the cha~ 
It~ saJ.d tha:t the present Hin~u Law 1sw _be_put at one oflaw in their own times, but I doubt-if such persons in the

place m a codified _form so that 1t p1ay be Wlthin th_e _eas1 new generation also will be more. than a limited few. It 
reac~ of th~ m~n m' the. street. I d~ubt very much. if ~would be o~n to them to be married under the provisions 
desp~li? co~~t1on o~ ~du Law at one place, and Its . of ~he Spectal Marriage Act (ill o£1872) which provides for · 
p_ublictty, tt'will be w1thin t~ easy reach ~nd compre~en- divorces. But why should a whole population suffer for· 
a10n of the huge ocean of illiterate and 1gnorant Hindu the caprices of a few individuals. . , 
humanity in Indian villages, a point which I have already I have no doubt that the Bill if made taw ill sure to take . 
stressed in my previous report .. And if we want the law to ·away from women in the present state of their exiatence 
be ~t one place, we have got Gaur's Hindu Code, complete even that much of ~e and comfort which .they at preseni 
b! ttself .. In ,ao;tu!itl working,, there has n~ver been any enjoy in the form of maintenances, life interests, family pro. 
difficulty m finding out the correct law_as 1t has b,eco~e tectiona.ndhappinessofaHindufamily. Theintroduction_ 

, clearly settled 'by l~gal precedenta. It lS no use wastmg ofthe"new provisions would belike allowing a baby to play 
time, money ~~J~d energy in these difficult times to codify With Pre: 
the-~xisting law, which can be easily found out _at the time, In roy opinion the draft Bill ought to be opposed. 

_of~h:d~rgument that is made in support of introducing 24. MessrS, Gopal Cbandra Sinha, c;~ Judge, Bardol 
changes in the existing law is that prob)lobly the change of . · .. and .Balra~ Slnlta, ~I!Bsit· 
times warrants it. I doubt if the change of-times is such, A coclliicat10n of the Hindu LaW: Ill altogether unn~ces-
yet, as to wa.rrllont the proposed changes in the law. . sary and uncalled for. . . . 

No doubt girls (or women) in -advanced citi~ gett1ng . As xe~ards suCh of the Pf!>VlSIOns ~f ~he dra.ft. Bill as 
education in schoolS and colleges sometimes get affected seek to m:troduce a cha~e m the .ex~stmg law, we find 
by the imp(l.ot of weate~ thought bringing in them a sense o~lves 1Il complete disagree~ent Wlth ma.JtY of ~em •. 
of self esteem which might result. in a demand by them . ~o~ mstance, we are not ~t allm fa.;vout of the provt~t?~ · 
of an equality of status with men 'and it is indeed a. good g1Vlng a share to daughters alon!l mth the sons, proVldiDg 
resolution for their benefit to allow them a share or a right that a,hu~b~nd shall -o.nder no cl!rc~mstance .be allowe(l_ to 
of divorce-proposed under the draft bill. · · , ma~ 9:gam Ill: ~e presence. of one wif~ and do~ !tw&Y With. 

But it is a. stern reality that the huge majority of Hindu the in;;lissolub1hty of a Hindu ma.rnage. GlVlng a. share · 
women or girls of villages in thi_s country would. never to daughters would no~ only lead to a,fra(:llllentation _of 
thifik .of an equality of status with men or· of a divorce · property but ~ould a, !sO tend to \l.~ecessarily create dis
from their husbands in the present state of huge illiteracy cord ~nd emb1~ter the ~o?d ~la.tum~ bet~n brothers. 
and ignora.ncJI), . prevalent there. They will always be and staters,_ ~Sides depnvmg .a ma.f!-'led :WOIJ?-an of the 
hithehandsofmen,despitetheliest'oftheintentioneoflaw, exal~d po~tton that she a~ prese~t ocoup~es m ber ~us
for they would "never realize what' they are to get and how bands :(amdy and also cres.t~ a difficulty ~ the marnage 
they are to exercise their rights independently of the help . of the daughters of pers9ns likely to le~ve little or no p~ 
of .men, near and round about them. perty. I:n many ~ses daughters and SISters get from t!lell' 

~~ . 
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fathtir and brothers mudr more than whs.t thuy·would have decea.sed Hindu are being given shs.ro in. the ~l'Operty . 
~ot bv "'l'v of a sh&re had they hlld & &hare in tho property This amounts . to stamping the Hfudu L&w with 
0£ ~ &.i:her. . . ideas and principles from Mlha.!.llill9.ciAn L&w. Th&t th& 

Similarlv, the rule about mouogamy is unneoeSI!&ry, &s daughter ha:;~ not had a &hare in)he property of her deoeased 
well as imJ?roper. :AlthoUgh polygamy islegn.llypermissible, f&ther under the Hindu L&w has been due to the fa.6t that 
yetinactmlpracticebigamonsorpolygamousmarria.gesare. she is married· into far distant families. But under th&· 
TEII'V:mre. Besidesthis,inca...<>eSwherea.hnsba.n.dca.unotdo ·Muh&mmadan L&w the nearer the marriage in relation· 
withou~ lll&l'l'jing -.pother wifu, e.g., in cases where the ship, the better it is taken to be.· This custom and usage ' 
m..~ wifu.is suffining from an incurable leprosy or tho in th&t law has mainly ~~orison to preserve the property in 
like, &lid at tho same time to diwroe the latter would be the ss.me family. To expect or to induce Hindus to marry 
'}ll'Ojud.ici&l to her own interests, it would not· .at a.ll. be . their daughters within a. closer circle will be to do violence 
proper to prevent tho husb&nd from marrying a.,aain. with their religious principles, nor will it ever be possible: 

The mQt;t detrimenta.l of all tho provisions coutained in Giving a sh&re i;o the daughters will also Introduce among 
the Bill is tho one regardiDg divorce. A divorce Oil the the Hindus the common ill-feelings th&t are generally to 
groundofinl."'ll'&ble i.nsanity,incurableleprosyoran incur- be found between the brothers and the sisters iii most of 
able venereal disease would leave the other party t{)tlllly the Mahs.mmadan fa.milios. This will tend to disrupt the 
uncared fur and stranded and would be v&y unfair to the homogeneity {){Hindu families. Personally myself and the 
divorced party. As a matter of fact, 'the very ide& of a other judicial officers m this place with whom I haw had 
divorce is· against the Hindu· ideals of a marriage and· is a talk on this point are unanimously and strongly opposed 
ealcolated to foster discord and dissatisfaction in the lives to introducing this law among th(.' Hindus. · 
of ma.rried Hindu couples instead of persuading the~ to The widow of a· deceased Hindu too should not, in my 
make their married lives more haimonioJlS. opinion, be entitled to a share in the property except by· 

25. Mr. Girish Chandra, Civil Judge; Unao.. way of maintenance as abe has the rights uptill now. To 
The draft Hindu Cl:iJ.e is an excessively complex: affair. · giw her an absolute right in the property th&t she would so · 

No definite conclusions can be reached in a hurry. I inherit will mean sowing seeds· of disputes and disruption 
had thti advantage of looking into the opinion of Mr. Desh, in the family. In my opinion tht! widow, a mother or a 
Deepa.k !lunsif, South Unao (See opinion below. I gene. grandmother, of a deceased Hindu should not h&ve in any 
-n .. ·.!Um'A with hima.ndendorsethem. ca.se more than the widow's estate as .it is at present ·-J -..--- tiil.derstood. · 

26. IIr.' Desh Deepak, MUDS.if, Unao South. There is no doubt th&t some. reform is needed i!l ·the ' 
I want to ·draw the attention of the Committee tO the marriage system of the. Hindus. The- Bill as drafted 

principle that underlies wh&t is known as a "Women's 'provides two forms of marriages •. One under the sacrament 
. estate." The principle is the recognition of the fact th&t and the other is the civil 'marriage under a contract. . In 
- women have inherently a limited executive ca.pacity. my opinion the parties to the llll!'rriage or their guardians ·. 

To be short, I would point out th&t this principle is recog· should, at the time of marriage, be free to choose whether 
nized 11Iliversa.lly by debarring thein from similar other they will hsve the marriage under the sacrament or as a 
ca.pacities. A woman, f?r e:mmple, ca.nnot be ,appointed civil one.. If they have ooce chosen to h&ve the marriage 
to the •' eneutive servilles ". ·Hindu law-givers carried performed· as a sacrament, I think they should not be 
the proposition further in the interest of private properties permitted to, turn subsequently, the same into a civil one 
.also. It loooks to :me terrible thil.t instead of amending and the provisions of.sectionl8, Part IV, Chapter I; should, 
the private p~ laws ·of other communities,. thoEe of in my opinion, be deleted. Oil the other hand "Bome provi· 
the Hindu oommliiiity should be spoiled to bring everyone sion should be introduced in .tbe Bill whereby. even in ca.se 

. "in line." The situation is worsened by the fact that . of civil JD&rriages the usual· Saptapad.i and parikrma 
Hind:os do not marry their daughters "nes.rer home" by ceremonies be insisted upon and the provisions of 
giving them 'to first cousins and so on. It will require judicial separation and divorce should be made applica.ble 
gmater responsibility than average for womtin to manage only to such marriages as are at the very time of marriage 
distantly situated property. The ides. of letting 1llllllarried · registered as civil marriages.. · 
daughters inherit in preference to marrilld ones is again a . Under Part VI, Chapter I, in secJ:ion 5, clause (2) (a), the 
realizationoftheaforesaiddiffi.culty. · word' implied • should be deleted. The.widows should be 

In a limited .estate a woman: is no way a loser and the given a right to adopt unless there is an expross prohibition. 
property is also safe in her hands .. I do not want to digress made against it . by· their husbands. The 'age-limits as 
on the subject here because I have said sufficient to draw fb::ed for the adopting father and mother at 15 years is 
the Comni.'ttee's attention to this important feature. If the rather ludicrous. This age, in my· opinion, should be 
point seems relevant, I sh&ll be too glad to give evidence fb::ed at minimum of· 21. · 
tiefore the Committee. • . It is a pleasure to rood this translation in ch&ste Hindi 

2. I amopposedtoanyform of divorce. All the grounds' but in paragraph 2, section 24 (b), two or three words jar 
on which divorce has been allowed suggest th&t pleasures of on the- ears. Probably tho learned translator h&s not been 
an un-n"tni.OO, married lifeareanesaential right of women. able .to hit upon the appropriate Hindi words for some· 
Thus the provision that if a. husband ha.s boon a lunatic terms: l would suggest tenants in common~ be trailsla
for eeven yes.rs divorce should be gri.nted, forgets thil.t the . ted as Sah-Swami and ' joint-tenant ' as Sanyuk:t-Swa.mi. 
husband too ha.s BUffered and. if his wife ca.nnot divide The words 'transferee and Tra,nsfer 'of Prope1ty Act ' too' 
the sorrow with him, who else should be expected to do it: h&ve not been appropriately translated. So the Transfer of 
Similarly I see no reason why the wife of a man should be Property Act could oe translated as Sampatya Prath&kya 
allowed to run away if the latter Unfortunately catches Ka:nun .. In the Bill transfer h&s been trausls.ted as &stan· 
incurable leprosy. tor. So tho transferee · could be, translated as Ha.stgat 
If a wife has been left uncared f.or ·for seven 'years Karta. · . ' 

there should be provision for compelling the husband ~ 28. Mr. R. P. Iiikshlt, Munslf, · Dalma.u at Rae Barel!: 
give m.alntenanoe. The amount may be even made penal. · 
But to grant a break of marriage tie seems nothing snort of .~e provisions rela.t!ns to inherifunce contained in the 
monstro1111. . B1ll m so far as they giVe daughters a share equal to ba.lf 
'L&stly, the provisions about sop_aration. on' growids ~h&t ~f the son and abolish the }~ted e~tate which a fema~e 
of bigamy ve equally harmful. It is tbe bigamy that u;wents, woul,d brea.~ up the ]Omt fallllly system which 18 
should be stOpped and not that it should: be (mcoura.ged by one of the predo=nt features of Hindu spciety. It/ 
~ a bigll.mons pa.rlner tq say just th&t his marriage . would ~lao resu~t in f;a.gmentation of ~ily estate. The 
be better considered dropped. . oonceptton of Hindus IS th&~ after m.a.ma.ge a girl becomes 

3. 'On the other Ceattues Of the Coda' I had lui(l nJ time part and parcel of the fa.llllly of her husband. In· giving 
to think. . . ··her a sh&re in· the property of her father it would introduce 

2'1 llr B'ava Batan Kllmar M ~e LL B M If . stra~ers in the co-parcenary body leading to divisions 
• • , .w ., • ·• uns , au4' disputes. · 

·• Cawnpore City. • Ano~her fa.ct to be -noted is th&t the central Legislature 
A reading of the draft Bill Qf the Rin4u Code shows that· is no' 6ompetent to legi.slate upon succession to agricultural' , :!t:fflla.ce the principles as enunciated by Mitakshara land and as such the law would not govern a majority of 

pl!ll! ~ ve been overwritten and given p~ to by princj. the~~ of this Province, who own agricultural land and 
'IOO 'ltllfl!' lleboo!JI. • • • • • • moreove~ under•. t~e pro~osed Bill ~< heritable vroporty :.• 

5 ela 1l'IOI!t(' ~OVCI"dtal provuuoniS m Pa.rt II, sectton· .,doesno~moludeJomtfamJ!yproporty and.success1on of this 
' ll1le 1) m Which the widow and tho daughters of a. property would not be changed. ' -

. I . • 



141 

The law of divorce stan,.d{Qn tlie same footing.' EXcept di~orce should be allowed ~n th~ following two grounds 
for an infinitesi~al percentage ofthe commimity, divorce is only, namely:- · 
.unknown to Hindu La.w, which ,believes only in one mar· (1) impotence ·and (2) on gr?~~ of cruelty only 
',ria.gefor a. woman. The relationship is cre'a.ted essentially where the husband turns .out his wife and ma.rrie~ 
by ~ sacr&1;11.en~ and not by a contract. If, however,, another wife. 
partie~ are so mmded t~ey can enter into a civil marriage, 30. M)'. Roy, Munslf, Ramsancbighat. 
b~t this .does n?t necess1tate a revolutioJULry change in the The H" d C d ' 
Hindu law as 1t stands to-day. In my opinion .the provi· ill . m u ? e is fnll .of glaring defects. By way of 
sions relating to' succession of females and divorce as ~stratl.on I. will.refer t? some only. The definition of 
conta.ine. d in the porposed Bill Bl'e'. high~ un1'usti.fiAd ,and ~~u gJ.ven m the Code Ill, a person professing the Hindu 

~ d f th ~ religJ.on. A person who has ceased to be a Hindu and has 
.are ar m a vance o e current ideas o the majority of taken up· a different religion may profess to be a. Hindu 
the Hjndu population. \ h .. . · w~enever e finds a. rich relative dying and there js a.· 

, • • · • ' 1 J likelihood of his inheriting the property of that relative. 
·. 29. Mr. Sha1ker. Dayal Khare, Munslf, SehQwan.· Thus mere professing the Hindu religion should uot make · 
The proposed legislation seeks to amend the present ·a: person Hindu, but some formal ceremony is ne11essary · 

Hindu Law mainly in the following respects :- like kalma. among the Muhammadans, .and )>a.pt.ism ainong 
.' (l) ~erita.nce, (2),:Rii!ht of daughters to inherit along thg Christians. Tile H1ndu ('ode propose• to repeA-l tho 

· WJth therr brptbers, (3) R1ght of women over the· property whole of t~e Hindu Inheritance (Removal of Disabilities) 
· inherited by them, (4) Monogamy and (5) Dlv.orce. • ·Act, 1!128. By that Act a person who has been from birth 

In other respects it .. merely seeks to codify either the a lunatic or idiot was exQ~uded from inheritance .. In 1928 

Present law or propose very· minor and, unimportant the legislature felt it necessary to exclude a lunatic and an 
idiot from birth to inlierit but now it wants to revert to the 

·change which need not b(l discussed in this short report. origilULI position but why nobody knows. 'The Hindu 
I take ~p each of these important five points separately • .' Inheritance (Removal of Di>abilitie;) Act, 1928,. was quite 
lnhelitanu.-The present system of inhfilritance is based wholesome Act and, in my opinion., it should not be repealed. 

-on .the religious belief that the person who can confer The> Hindu Women's Ri,ghts to ~o~erty Act, 1937,shonld 
spiritual benefit to the son! of the propositus 1:!J,ore must als? not be. repealed and I s?alll!lv? Its ~eason S)lbsequently' 

.1 oome earlier in the order of succession. ·Change issought f;(f while> ·commg to the questiOn of inheritance. The whole 
be introduced on the basis of the idea. that all the descend· scheme o;finlieritance given in the Code is too artificial and· 

.ants of the propositus up to four degrees must come first ,at places very . !,lard. The·· daughter's daughter's 

.and the other descendants of his father aftertthat, This . daughter ·is placed above the sister. The legislature 
change would not be tolerated by: the Hihdu public because thought it proper to include a sister in the 1ist of heirs next 
it .seeks to. undermine the Hindu beliefthat benefit can be after a father's father by the Hindu Law of Inheritance 

·conferred to the son! of a person ·by his male des.cendants (Amendment) Act, 1929, but by the present" Code the sister's 
. 'lmd famjly men. . ..... . - position comes even after daughter's daughte<'s daughter. ~· 

Bight of daughters to inherit along with their, tirolhera.,__,_ !)l).o has no sympathy for a daughter's daughter's daughter 
'This subject is treated very lightly by certain persons. as compared to a sisteM.n<J the position of the sister should " 

· In my opinion this legi!!lation will go verj deep to under. have been the same as in the Hindu La.w of Inlleritance
mine one of the finest features in the present 'Hindu (Amendment) Act, 1929. Tlie father's mother and' father's 
structure. At present a normal 'Hindu at the ti t>e of father are placed even after the da]lghter's daughter's 
Kanya.dan gives away not oD.ly his daughter to the bride- daughter.· The father's mother and tlte father's father in 
groom, but as many things and as much property as he their old age wonld be. unprovided for and left to starvation 
possibly can. In the majority of cases a Hindu spends while the da.ughter's.daughter's daughter wonld take away 
more at the time of his daughter's marriage than he can ·the property. By the present Code t4e whole scheme of 
·ever hope to give to'his sons. ·Apart from that the idea inlleritance as provided in the Hindu Law is revolutionized> 
that the daughters receive no share in the family property but it still provides for the inheritance of the preceptor f 

, -·urges their parents and brothers to keep on giving them as (a.oha.rya), a. disciple :<sishya) and a fellow student (sa· 
much a.s they can .. What is more important is that under brahmaohari). In_ the ancient times one used to have 

.:the pre~e1;1t belief, the girl's p~ople look upon the property one,preceptor and a small gr<>up offellow students for life, 
·oftheg1rl shusba.ndas.somethJngsacred~~ondtheenjoyment but now one has so many preceptors ai!d so many fellow 
-<Jf which is strictly prohibited to them. , - students and which preceptor and which fellow student is 

With the introduction of the presenP legislation. all these to inherit it is difficult to f~ow. The whole scheme of 
finer regards and sentiments are bou'nd to disappear. In ' inheritance would show that the Hindu Code is lollowing 
my considered opinion, these finer regards, sentiments and a shadow bJii'throwing away the spirit. The Hindu Code 
beliefs must remain there in order to save Hindu so~iety has made an a.ttempt to curtail the dowry to some 
from- disaster. ~The beauty of a society lieS' in the extent evidently with the idea that there may not be 
sacrifices tha.t 'its members can make. Under the present difficulty 'in 'the mahiage of daughters. But to my mind 

, system the- Hindus have to practice two sacrifices...:.the there will. be a great· difficulty now in getting suitable . 
·one of giving a. way almost everything at· the time of their ma.tche.s for daughters in the case of a person not' owning· · 
~aughter's marriage a.nd the sect>nd ·of treating· the much property. As a daught;er ha.s been made to inherit 
&ughter's IQ.oney as strictly forbidden tG her parents and her fath\?r's· pr~erty only those girls will get a· good · 
brothers: . , ·. husband who will get.a good! patrimony and it is now 

Under th!l present sydtem the daughters are by no ineans al~ost impossible· to get a .good husband for a poor · 
the losers. What they lose ·as daughters, they gain as. man's daughter. Up to this time if one' could manage 
daughters-in-law. .. . a. few thousands of rupees"for purposes of dowry one could 

I am, therefore, not in favour of the proposed change. get a..good husoand for his. daughter. The Code proposes 
However, if the change must come I am against the idea to give a. share in the father's property to ·a widowed 
that "only one·half share should be given to daughters. daughter also and is repealing tl).e Hindu Women's 
I am not-in favour of half-measures. If the change comes, Rights to Property Act, 1937. After a daughter is married· 
.the daughters and sons shpuld be allowed to inllerit equally. she is merged .in her husband's family and she ought' to 

· . Bigk~ of women over the property ·inherited by them.- inilerit the property of her husband in case of the death of 
The present system has worked well: The entire Hindu ,her. husband. ·The Hindu Women's Rights to'J;>roperty 
Law shall have to. be overhauled· and rewritten if this . Act, 1937, was, a very sensible Act and, in .my opinion, it 
provision is introduced. :rhis question is closely connected·. should not be repealed. The Code ·gives an equa.l share of 
with the question of inlleritance dis9ussed above. inheritance to an unmarr~ed daughter, a. married da)lgh!N 
_ Monogamy.-The·present system that there is no limit a.nd a widowed da.ughter. Among the Hindus by marrill-ge 

to the number of wives, exists. probably due to the fact the daught;e'r ceases to be a member of her f:J.ther's family 
that the number of females.in the country was greater than and becomes a·part and parcel of her husband's family. It 

:" that of males. I have no objection to the proposed change is ·absolutely uunecessp.ry to make a married and a. • 
'~' provided monogamy becomes the law of the land: · widowed daughter inherit t~eir fatPer's pr:operty. · 

1 Personally I thirik that this legislation is hardly necessary A marriage h~:~s been divided into two, VlZ., 11 saora.m.ental 
becal).l!e people generally· do not marry more. than one .wife. ~arriage' and 11 civil marriage. In a sacramental marriage 
D~vorce.-This legislation. is ·hardly neeessary, .'because a marriage within the pro)llbited degrees is not pel'n)issible. 

the Impotent do ~ot marry ... H this legislation is passed .but if there is any such marriage. which violf!.tcs tM 
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. . ·ental marr~ · provision is made in 3. The ·gro~;~ ~fd.ivorce given i~ ~he Act arc qui~ 
pro~ of a: into a civil ~riu.go which amounts appropriate. ~ut people- may. antictp~to that these· 
the C e ~ oou. n m \r. · . This .is against the rules of grounds may m due c~urse of tt~llj) ~~ Widened so as to 
to 3 ID~ ~ts eff~~uld be that the- saory.mental give a. genera.! right ?f dtvoroo to tun w1to. So!ne provisiol). 
~ ~et~ be redu~ to a nullity. Much can yet be in -the Act to the effect that no other gro.uud of divorce 
m&l.'tl8og6. th · · ns of the Code but for the e:tcept those enumera.tod or those recogw.zed by custom 

, said &!>~.!uJ3/:':~tent myself with what I have • would be valid should, It~, be a.d?ed. . . · 
~..:Ove · _ 4. Divorce.-In the case of divorce, m my OpiDlon, there · 
said St. Jilt H. p y ar.!hnl llunsif Oral. should be a. preliiDina.ry decree and then a. final de,cree after 

•. • • ' a.t least three months or six months. When cases are filed . 
. GJL.~ ·- · 'th in the Distrfct Court, the fina.l decree should be passed. by 

1. It IS proposed 1io enforce the~ lif1~ ~aft; w:.oo_ the High. Court but when cases are liled directly in the 
eJreet from 1st January l!MG. As e peop e- ec High Court then too only a prelinlina.ry decree be passed' 
by the proposed law h~ve ~ot yet been ab!e fully to appro· initially and later a final decree. ' 
ci&.to the ch&n,~ I think 1t would be adVIS&bl-:_ to enforce _This is to safeguard against a party getting an ex parte-
fihe new law wtth effect from 1st January 19o0.. decree and then re-marrying. Later the other party who. . 

2; I regret to have to point out that th~ Mit..ksbara had no'knowledge of the ~ parte -decree coming to know 
as prevalent in the Benares school ~uld be vtta.lly affected but only to find that his or her spouse is already the ~ife 

• by the proposed changes but there lS no well-known repre· or husband of another. The Multammadan J,..aw provxdes 
eentative of this school belonging to the Northern Pro- • for a,. period of Iddta and the Indian and Colonial Divorce 
vinces on the Hindu Law Committee. I_~uld humbly Act (applicable to Christians) also proVides for a Decree 
sugge:.'t that to inspire confidence SOJ!le Junsts of these Nisi and a decree absolute after six months. A similar· 
provin~ should be I?O"'OPterl as a member of the provision is necessary if div?rce is introduced in Hindu· 
CollliDlttoe. law, · 

, - . ~ANCE. ' MINoRITY AND GuARDI.ANSHIP. -· 
1. Wide .revolutionary changes have been proposed in · · · '-

inheritance; they shonld, in my opinion, be curtailed for I am genera.lly in agreement with the provisions of the 
t.he present though provision m~y be made so th~t the Act in this part. . · • 
Jaw may be broadened after a penod of, say, 25 years m the . • ADoPTION. · '" . 
light of experience _gain,ed w\th re~d to the ·proposed I am· genernlly in agreement with ~e proposed changes~ 1 

.changes The choice of adoptees has been rightly widened and the 
2. Th~ daughter and the widow shollld be given some daughter's son and sister's son arE! now made eligible· for 

share in the property of the father or the husband but adoption, as also stri.nge_rs to the adaptor. 
the nrovision in the Hindu Law should not be made · • · · · 
identical with the proVision in the Muhammadan. Law. 32. Mr. A. C. Bansal, Additional Munslf, Mumlfarnagar and-
This would oo repugnant to a large number of Hindus.'even - Ml• Ma.ati Bar;sal, M.A., LL.B. . . 
though such a provi.rion be necessary. In my opinion, the In our opinion, the proposals are half-hearted measllres 
share of the female heirs should not exceed one-third the in some respects halting and in others hasty J t conveys
~hare of"the simultaneous heirs. In the. ca.se of stridhan,· the impression that the Committee have beeritiDfluenced 
the share of the son may continue to be half the share of far too much by pelilonal law of the Moslems and the 
the daughter or it may be made eqll!'l to her. Some _Christians. There is neither logic·nor sense behind some 

· difference, however, must be made between the married ofthll. proposals and in our view any development of Hindu. 
and unmarried daughter as such a difference has beeri Law must be in keeping with "the numerous institut-ions 
recognized from times immemorial. Moreover, in . the ~md tra.di'tions of our culture •. The joint Hindu family for 
case of a married daughter, expenses have already been example is an .iustitition peculiarly ottr -own. It suits-
incu.'Tei! and pre<'nb; made by the mother to the detri- our needS. So much so that even converts to Islam from 
inent of the total stridhan. · • ; . the Hindu fold retain it long after they have ceased to be 

3. The allotment of a share to the daughter in the pro-· Hindus and it causes genuine hardship wlj.en their plea of 
perty of the father would amount to introduction of joi):ltness is ignored by the court.' on the ground that they~ 
strangers into tl:te family a.nd•may lead to disputes. Some are MoslemS'. The proposals in our view knock the very. 
provision shoUld be made for curtailing such litigation, · foundations of the joint family. We see in it a happy 
e.g., the-wishes of the father to whom the property l;>elonged solution of our social needs,_ e.g:, insurance; doles, work
if expressed in a fair and reasonabla manner, be made houses and l/Ublic charities, joint stock companies. To
binding on· the heirs. In. any case, the sons should be scra.p such an institution in pursuit of western ideas a. bout 
given a right to purchase, the share of the daughter or so-called equality of sexes seems to us unfortunate and 
other simultaneous heire, just as such a provision exis~ undesirable. Society is moving and rightly so toward&.· 
in the Partition Act. . larger loyalties and this return to the individual is in our 

4. The disqualification (jf a widow on the ground of considered view a retrograde measure. Joint family 
unchastity has been properly narrowed but the provision to us means socialism in: its .only practical form. , 
in sectio!llS that her right to _inherit ca.unot.obe questioned The law of intestato succession should be such as to-, 

·without a finding on the point by a oourt of law is, ft is conform to the wishes_of the bulk of OUl' people .. Depar
mbmitted, 'very stiff and would make the task • of the tures from it should ·be the exception. It seems to us that 
other he ire in gennlne cases vecy ·hard. A declaration the masses. around us do not wish for any such change. 
by the deceased husband during his lifetime with regard Even those --t>f us who know bettol: do not feel that the 
to the wife's IUlchastity, reduced to writing, should, in proposed ch~;~nges ~n the law of Intestato succession meet 
my opinion, be sufficient to deprive her of her rights in hiB our wiShes. Those who do not wish to let their daughters 
property. • inherit their property· will be driven to exe<mte wills or 

_5. The transfers of Pardanashin women· would still gifts inter· vivos. We are of the opinion that the number 
require ,tome protection since t)jey would now have full of those who will seek to avoid the clutcheR of the new laW 
rightil of transfer over the property held by them. Certain would fe.r out-number those who wish to adopt it: In tbe 
provisions in the light of well-known authorities of the' present state of our legal system where ~ood conveyancers . · 
High Courts of Northern India should be included in the and reliable. lawyers are so few, a law which forces many 
Act. ·. . ' ·· .. to resort to conveyancing, seems to us most criminal. The 

• 6. The-proVJstom of the draft Code souna the· death- changes would further expose our girlS to the machinations 
knell of joint Hindu families. This institution is verf of crafty conveyancers and artful adventurers. 
helpful and advantageous in certain . cases. Provision Reform is ne~,essary but it. should not blindly borrow 
should, in my opinion, be made in the Act for retention from cultures faced with" different problems and dealing 
of joint family property after due declaration in writing . with different human materi~l. The girlS out west can 
tiy the members who wish to continue joint, take .an intelligent interest in affairs and are not so helpless-

. ' M'ARBIAOB. as many of even our educated girls, let alone the masses: 
1. The provision.with regard to dowry given·at marriage in the villages.. To make a law keeping in view only a. 

k1 a family ia appropriate and should be retained. few and to ignore the bulk of our population is not wisdom. 
. 2 . .:rhe registration of all marriages whether performed Our suggestions are :-: · · 
m the religiotu! fonn or ip the civil fonn is, in my opinion, L Intestate 8UCCeB~ion . ..:..The daughters should have 
:llelleM&ry. ' . an ~equal share with the. cons but only in movallles, 
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'Jireferably only in cash. This would avoid fragmentation 
-of land and house property and the evils a..rising therefrom. 
.rt would prevent forced sales of such properties ·resulting 
ln lowered value. The law of pre·emption and the Par,£. 
nership Act saauld cover cases if the law proposed passes 
J.nto a Statute, and effects landed property as mil. It 
may be argued.that if inheritance of girls is confined to 
cash, people wlll invest in land. The answer is that a 

·father who wishes to deprive the daughter can do so in 
'many other ways, e.g., by will and d\)OS no~ have to resort 
•to converting caRh into property. In the case of zamindari 
property flhe scheme adopted by the Real Property Legill· 
la.tion in England in respect of ·strict Settlement should 

·be followed which we shall deal with later. 
... , There must 'be some p~ovisi9n for registration of the 
b1·e.ak, up of the joint family status. This would prevent 
litigation. Registration should- remain the only proof 

PART III. 
Clause i . ..:..If. this measure must be retained then it 

should be sq.bject to · the abovementioned safeguards. 
Provision should be made for pre-emption by other co
sharers where · the house · property is . sold. Partition 
Act should apply. Payment- by pre7emptors should be 
possible by .slo')Y and small inaalmentS. . 

PART IV. 

Clause 1.-Inter.easte ·marriages should be possible 
even when the marriage' is performed as a, sacrament and 
be fully valid. ' . 
· ClaUBe. 2.-Prov.isions a.s. to monogamy are desirable. 

ClaUBe 3.-Provisions for separation on the grounds 
&tated are desirable. . · . 
· ClaUlle 4.-Provi.Sions in respect of property giveri at 
marriage constituting trust property ar~ valid. Safeguards 
suggested above, viz., sale only v.ith the permission of· 
the District Judge and after enquiry .. Money to be pa.id 
to the lady by the Court as far as possible. ' ~ 

. DIVOROII: 

, ~f the break up of the joint family status. There should 
a.ls.o be regiqtration of the Karta .of the family who·should 
hold the joint famJly property on trust. The Karta should 
ba:ve ~II the powers of the. Statutory Owner. under the 
Entrlish l~tw of Strio£ Settlement., also called the tenant (J/,aUBe 29 (1) confine only to civil marriages. · 
for "life. He should 'be free to alienate land' and give Clause 29 (2).-'-Marriage should he a nullity. No divorce.' 

. indefeasible title to the buyer and the trust should attach Clause 29 (3),-Add "or· at the time of filing the suit" 
. to the proceeds of sale. A screen should protect the provided madness is incurable and complete,and d1;1ly 
' buyer completely. The trustee Karta should hold the certified. Idiocy should not be a ground of -divorce.· The 
proceeds on tru11t for all the co-sharers and all provisions forum should be the District Court of the lowest juris: 
relating .. to express trusts shall Apply to 7'hlm· Court diction. ·Optional forum' may be the High Cou'rt. 

fl ·sanction may be made obligatory in oases of alienations of Ola'U8e 29, (3)1-Absolutelyuunecessary to have confirma- • 
· land. · · . tion of the High Court. ' · • • 

In· ease the legislature chooses to go ahead with the . ClaUBe · 30 (c).-Seven years is too long a period. TwG 
prQposed laws in respect of land ·also, we wc.~uld suggest years should be ample. • · . . . . . 
tha.t some such provision as mentioned above should Clause-30 (e).-The period agam Vl very long. Reduce 
be tMre to look to the interests of the daughter who very to two years. . 
.often w;ill be married and residing far away from the· ClaUBe 30 (f) shonld be re~ed. . · 

• p~opertyt · The Karta in •uch a case shall hold it_ on a . ClaUBe 30 (2)..-Confirmatlon by the High Court ~-
trust for S!l.lo. ~We use the expression in the 'sense in neces~ary. · . : · , , - ' 
\l'hic~ it is used bY. Engli•h Real Property Lawyers. In Blridluu!..-Ta.kea;'Yay:nghts.ofsuccesstonfromd.aug~ters 
·our opinion these s:1.feguards are essential for preserving who.have b~n l,Il,arri~d away.~ respect of Shulk. as .~t is 
property and increasing its market vo.lue. These wiJ1 · not m keepmg mth our traditions .. 

. also rGduce litjgation. · . . . _Adoption..-Either serap adoption altogether or 
In our opinion it is 11nn6cessary to provide for recourse allow adoption of girls as well as of. boys. Restrictions 

to High Co1'\)'t or even the District Judge's Court for the placed are meaningless. lf a. p~rson desires to adopt, 
provision in respect of marriage, divorce, etc. The Sub· he may carry out the ceremonies but in any ease regis
-ordinate Judiciary is quite capable of dealing with aU tration should be made .compulsory· and be the only . 
these cases a.ud'the exl?enses of the litigant& wo11ld .be fa.r '·proof of the fact of adoption. , ' . ·' 
lel!ll. · · In all the cases mentioned above, there should be··no 

. From the definition' of the word lnndn, remo~e the stamp duty levied on registration and refusal or d~lay on 
'bril).ging up test. It is too vague and would lead to un· the part of· ofticer. conce}'ned sh~uld be m~de pumshabl?. 
neceililary litigation. The flest should be simple. The These propo~al.s are neces~rily tentative. They.~ 
reliuion of •he father sh6uld be the solo test· have to be modifi,pd according to the needs depending 

" . ." . · , . . ·. • ' on what is embodied .and ·what is left out when the Act 
• . . ProviSIOns relatmg to. exclusion of .cust~ms are un- finally ta.kes shape. T!Je time at our disposal is too short 
ilestra:blo •. They wou)d lead to stagnation m the name to admit of any detailed discussion on .the measures 
-of uniformity. The ngors"of la.w can be reduced .!>Y local proposed. · · 

.-eustoms. 33. Mr •. R, K. Sarcar, ,Munsif, Rae-Barel.· 
. PAR'l' II. The draft Hindu Code in the name of codification and 

Ckm~~ 2 (b).-In .the absence of ree:istration to the' uniforrnityseekstoma.kerevolutionary changes in the 'fiery 
· - h · h principles of the social order of the~ Hindus in utter dis-

<lontra.ry th!>. courts,should be made to presume t at t e . regard of their age long traditions. The proposals if 
family is joint. · . · ' accepted would lead to the disruption o~ the Hindu 

. - Cla~ 5 (i).-Why exclude the son's widow and grand· families ,/1nd to the disintegration of .their family property . 
. son's widow ? M'1intenance is a very poor substitute for d Codifi '-"' 
, right• hi the property. She should be a. simultane\)ns heir without any compensating a vant{lges. . . cation wiu 
just as if our husband were alive. , make the Hindu Law rigid, ·stereotyped a.Jid stagnant. The 

draft Hindu Code . seeks to give legal effect to the fol-
Oiau8e 5 (ii),-There is no 1-e~on for bringing in the son lowing principles :- • 

-of the daugl!ter at such au early stage. He' .sl).ould come' (1) Abolition of several· Sy-stems. of succession 
· .a.fOOr daughtor and daughter's daughter should be added. · obtaining under different schools of Hindu- Law and' 

Clause 7 .(d) give .the daughter equal share but only in provision for a. common law. of intestate succe~~Sion for, all 
tile movables. ' .Hindus in British India. · 

Clause 11-Renunciation.-Either 'registration or pro- . (2) Removal of sex disqualification by which Hindu 
'Ola~a_tion sllould ·be .necessary 1!b. give him this status. women in general· have. hitherto. been precluded from 
1'bJS 18 to n.v~id litiga~ion. irilieriting prqperty in. various pa~ of India. 

'OiaUBe 13.-Salesshoulcl'besubje'Cttothesanotionofthe. . (3) Abolltion· of Hindu women's limited estate.a.nd 
District Judge .who ~!tall certify after e~quiry tha:t proper giving absolute tights ov'er property to ·women over all 
value has 'been giv11n for the same. 'l'h1s protection must . inherited estate. . . . . . r 

1 be there at least for the next 25 years. The money sho.uld · (4) Maintenance allowance. 
1\v . be dep0sited in oourt and. paid to the lady as ~ar as poss1ble '(5) Marriage an,d divorce. 

personally. Sales from ladies in a'!Y other manner sha.ll (6) Minority and·gnardianship. 
be void and ~f no· effect whatsoever. · · (7) Adoption. . · . 
· Olau8e 19.-The condition proposed is excellent· a.nd . (1). :Different schoo~ of law have· heen in vo~1e in 

11ho\lld be retained. · · · • : . different parts of India. D,iff~t·(lnres hetWil!ln Mitakshar~~o 
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and D&ya Bhag &.h~ are. fundamental and hsve histo- Stridhan.-The definition of stridhan ns given in th . 
rir.U e«>n<'mie Pond :!'O<'JOlogC!\1 ~ground and cannot draft Hindu C.ode indudl'.s .inhl't'ited propc1·~y which is tJ:t 
00 

m~l'~ tog.;<hc:r. Sucll merger is neither n~<;a'-Sil.l"Y same as giving absolute right t<) tlw lcm:1les. Inherltet! 
oor de.siffibl<". .lfit<\ksh:u-a with ita complete sway m most property should be excluded from Stridha.n. · . · 
p&rts of Irnb is not IWCt"pted in Bengal and any mecha.. - (4) The draft. Hindu Code giv';S right of maintenance 
nillill blending "is disastrous. The Bill as originally referted to mothers, mdows, . the ma'rried daughters,. widowed 
w the Joint Commi~ ~duded from its orwration daughters who are unprovided for, Widowed daughters. 
aneestral and co-parrena.ry properties governed "QY' the in-law, unmarried illegitimate daughters till their mll.l'. 
lfitakshara Law. Now the draft Hindu Code, part III, ria.ge. These provisions certainly give relief to the female 
pan\,ompbs 1 and 2, Jay dmm that ancestral property _and sex and-are desirable. When .females do hot get absolute 
share in co-parcenary property will be inherited by sue· est.'l.tes or any share or inheritance in their fathers' property' 
oession and the principle of survivor!iliip has been .abo·· it is certainly desirable that there should be provision 
lished. This has been done to bring the Mjtaksha.ra. law for their maintenance. .. 
and D&va Bhag law in a line. :I'his bids good-bye to a . (5) ·The provisions affecting mama.ge. 11re n~rly the 
principle most. cherished nearly i)l the whole ot: Britisl! ~~e as they 1:lbtain at prese~. ;r'hey maintain the pro. 
India to make the law Conform to the principles of Dayf hib1ted degrees. • · 
Bhag school obtaining in Ben,"Bl only. John Mayne, the The introduction of monogamy is a. salutary· provision. 
great Jurist, regarded codification of Hindu Law n.s a. The provision which would not make the m~a.ge invalid 
miracle. He observed ·" Th& a.ge of mllacl!l5 has pa....OO if the parties are not of the same caste or are of the sam~ 
and I hardly ~t to see a .Code of Hindu law which will Gotra and Pravar is a. step in the right direction. The provi. 
satisfy the trader and the .agriculturist, the Punjabi and sions for the civil marriage generally follow the principlflll. 
the Bengali, and the. Pandits of Benares, R.a.meshwarnm, ·of the sa.cra.III6nta.l ma.rria.ge given in the draft Hindu Code. 

-and" of Amritsar, and Poona. But I can imagine a very :Amongst the Hindus marriage is a sacrament and not a 
beautiful and specious Code, which should produce much cohtra.ct and is not dissolved.ev~n after death and divorce 
more dissatisfaction and expense than the law as ·at present is absolutely foreiW\ to the Hindu system 'of law. I would 
administered." These remarks fully apply to the points like to retain divorce for civil marriages only anci would not 
discu.>sed abo>e. . · . countenance it • for sacramental marriages. . 
~ to itan 21 of the Provincial Le,uisla.tive (6) and (7) I have no special comments to make. 

List contained in the Government of India. Act, ro:l5, only • They generally follow the Hindu law. as it obtains. a.t 
the Provincial Government and not the Central or Federa.l present. 
Govetnmen~ can legislate for traDsret, alienation and · · 84. M~, Bara Banld. ~ 
devolution of agricultural land. This is another obstacle· . The question of oodifica.tion of Hindu Law is a very 
in t!le way of a systematic and unil'orm codification of debatable point a.nd is b)\istling with numerous difficulties .. 
Hindu Law. The wish that Provincial Legislatures will The Hindu Law is a personal law and is based from· times 
follow with similar legWations may not·fructif:v· a.nd even immemorial on-such old traditions ·and customs that it 
!£ it fructifies each. Provincial legislature may legislate in cannot ·be radically and drastically. changed ·80 as to alter 
its own Wl!.y. · . . . · and affect the entire structure of Hindu society imd its. 

(2) The Hindu religion and law regard marriage as a.· lon_g presel'Ved cul~ure. ~t is a social legislatiop and the
sacrament and wife as the better half <>f the· husband legJSiature has p.o nght ~.ena.cta.Lawofinheritance which 
fThe wife iS called the Ardhangini). Tjle Hindu society is ~gainst the ~ligious, ·~oro! and eugenic ideals of the 
JS base9 on the }JII.trilineal family from the Vedic times. ~cmty. The 1if~ of a Hindu even in these days is "Still 
It is the man who has the obligation to continue the line bV' influenced and permeated by religious ideas and cere
settm:; up and. maintaining the· family. The woman has monies inside the family .. I al!l perAona.Uy against disinte. 
~ !<ach re;pon,ibilities: Under the Hindu Law a. aon gra.tion of Hindu society whi<:h the present .Hindu Code is 
has il:'g111 ~nsibility to maintain his aged parent~ and bound. to c_rea~- The trsditio~ ~tatus .an_d position of 
others. while a_da~~ghter.h~ ~o .'Mlch responsibility. Under the :ffin~u family. mus~ be mam_tamed subject to slight 
the Bill subiilltted to be JOmt Committee and under the modi6.ca.t1ons.. 'This Code clearly aims a.~ bringing on a 
drsft Hindu COde a dang4ter will inherit from her father par with ingredient!! of Moslem "[Aw and the Indian Suc
~et; _father-in-!a'." and h~r husband without any respon~ cessio~ Act with those of Hindu Law. Tbe conditions 
~~ty while 1~ IS the property only of a male Hindu that a~ circumstance$ 2f Moslem and English societies differ 
IS liable.to mamtenance, i.e., a. son will have to share his ~ a v.ery great extent from ours;:Hld any such.Iegislation 
father'sestatewithhismother, sister, widowed sister-in-law IS ~t commendable and will no?r!Jleet the approval ofth&' 
and dependent parents .of his father and will be exclu. society as a whole. · ·· . 
sively. burdened with the responsibility of continuing the I have .gone through the provisions of the Code and I 
line and maintaining his paternal family. This will not find it proposes to make tbree revolutionary changes in 
~y remove sex disqua.lifie>_ttimi but will be unjust to the the Hindu L~wr'- . ' . ~ 
Hindu males. ' (l) :Abolition of several systems of ·succession a.nd a. 

(~).This is qmte similar tc the .~;econd point.' At' ·pr~sio~ for 0: c;ommon. law of intestate succession for aU 
pteseot a. WOIIUUl gets the limited estate · lie f . Hindus m Bntish India. .·. 
ten. :mce. It ·is not inheritance as such · Asm u 0 m~~- (2) Rl!movs.l of 8e:x; disqua.lifi¢a.tion 80 far ns the in· 

· · a woq~.an =s h 'ta f th ert f · •"" · · no respo11B1bilities to diseha.rge she gets the limited estate en nee o e. prop Y o m..,.,ta.te IS concerned. · 
to mainta~ herself and hold tbe property in trust for the .. (3) Abolitio~ of Hindu women'~ limited interest and 
next niaJe lieir. . . gmng absolute nghts of property. to the woml!ln over all. 

Tb Ia; of · • 1 1 . · ' · inherited estate. • • 
Ia ~ w . su~on 18 hlb1.:i mter.rels.ted to, the '·So far as the abolition of severa.l systems of 8uoce8sion 
fu:wr:ce ::a~:· Ia e pro . 1 • ~grees m marriD.gc is concerned I think is good• if there is one common Jaw of· 
Ia Y . 0 w are :!Wque, an . as such the. Hindu succession for the whole· of India for all classes of Hindus 
is ~1-~unisuqu~~u extecJu~l womhen fro~ .inheritance a.nd it should be codified keeping in view the principles of 

' """"'! e. e srs ms o,. aw w. ere prohibited degrees Hindu Law' • ' ' • 
are ~~\su~~~:y w~mali IS {'o.ssible because.the As re~rdS (2) and (3) I am not jn favour of giving 
f:;.ee.ithe co;toins is allow:theFor .~ce mama.ge abeolute nghts to women in the property over a.ll inherited 
modan eocietl"" and · bh ed b ~~and Muham- estD.te. • Women are not 11.bsolutely precluded from inheri· 
811 

society . based IS a orr. Y e us. So .long tance under the present .Hindu Law. They get absolute
deqire is tciJI kee "t~pon p~a~ pr;:erty . the natural rights. on their etrid/w,n, and they should not be allowed 

\ 

. ebetwemfth propela.[. m_t. fanilly. As the furtherpowerofdil!posa.loverjpheritcd.este.te Women 
~was ~ ~: ~lnd~d:f~ohibted by ~d~ are. consfdered _of less importance tha.n men iii the matter 
tMoo 

88 
otherwise the fumil g ters from inhen- of inher1tance m ·the so.mety as a whole and it cannot be

·brokPn ll and the . y property w~nld have been sa.jd to be a sex disqualifica.tion. Hindu society is ba.sed 
families PTbe drsft ~dus J::ed ~ d~fferent distant on patrilineal family from a. long time a.nd it is the duty 

' bited ~ of marria. en a:d et .~amtalllll the. prohi- ofa ma.~ to continue the line by setting 11p and ma.intainin~ 
women wbioh i.~ ancma.l!ms · . .J;e i~:~=lbte nrts ~ the family a.nd for .th~e reasons it is the son who is under 
f<mla.ll!ll of desnite port~ of the ropert of { ma es an the lega.l .obligation to maintain amongst others his old 
&ho dimtpt. the family """"'ertyp whi { \ele~b paren~. ftiatets and othem·while cla.ughter is not required 

, .•·vr • e ISno. ~rrale. wdoauyofthesethinga. ThcrcU.stillalotofpardahin 
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India and lack of women education and these factors 
combined will entail great litigation if women are made 
absolute owners. Time has not yet come when we should 
deviate from the tradition and impropriet'y of granting 
an· absolute right of owriership to womM. If the old 
familY system is not to be preserved and our women seek, 
tc be guided and led away l,>y the western civilization and 
culture I think a time will come . after 60 or 100 years 
when we will have no difficulty and will perhaps · gla.dly 
yield to their demands, In the l\'Ioslem Law where women 
get a share the considerations are absolutely different 
from those of the Hindu society and their principles 
cannot be adopted by us. I find that their principles of 
marriage are based on othe~ consideratioi!S ·which are not 
to be found in Hindu society. What I find is that they 
have also not approved of the general system of granting 
shares to women and ·one finds every day in Courts a 
eommon plea tha:t daughters are excluded from inheri· 
tanoe. In Oudh there are hundreds of wazibularzs where 
custom of exclusion of dat1ghters from inheritance is 
recorded and is accepted by th~ general :lloslem popula
tion. In Hindu society huge .dowries are given and there 
are ·so many 'OCcasions and ceremonies when daughte1·s 
and sisters receive large number of presents throughout 
their life from their parent-9 and brothers. For the above 
reMons my view. is that daughters should not get a simul
taneous share with a son. 

\ . I do not agree with the definition of str£dhan as given 
in the Code. . 

In the absence of divorce few homes were unhappy .but 
with 11:11 advent many homes will now become unhappy.• 
Ev611 in western countrillS people have started realizing 
that divorce sh!Juld not be encouraged. When an evil has 
not yet .come in Hindu society why should it be invited 
and regretted later on. I think our society is not yet ripe 
for these changes. I do not want to criticise each and every 
provision of 'the darft Hindu Code when the VfM:Y 
principles on which itli edifice has .'!Jeen erected a1'e not 

. acceptable to me. · · .. 
· In conclusion I would say that except the abolition of 
several systems of succession , and codifi~tion of one 
common law of succession the rest of t_he-prqposed,codifi.
catlon of Hindu Law should be ,dropped .. 

lUi main -provisions as I find frOm the Bill are to multiply 
a VfM:Y large number of females. and their cognates in the 
list of inheritance, to give them absolute estates, to abclish 
the age long accepted rule of their limited estates, to. make 
daughters succeed with fj()ns and grandsons, to break 
the Mitakshara rule of light by birth in the family estate, 
to permit succession of females even in coparcenary 

. properties thus breaking up the joint family 11ystem, to 
base succession neither on the Smriti Jaws of spiritual 
benefit~~ and Shradha as propounded by Dayabhaga nor 
even on the basis of propinquity as propounded by the 
Mitakshara, to make marriage, and adopti,on absolutely 
secular by abolishing the vedic ceremonifll! of Kanyadan 
and the like, to introduc"e the western conceptions of sepa· 
ration, dissolution and divorce in our matrimonial affairs, 
to permit marriages even among ~ry'near kith and kin 

, and even among VfM:Y n~ Sapindas and even to legalize 
marriages held among such paternal rela,tions. . These 
will sound and look attractive from the. theoretical point 
of view. of those who cry for equality of women in all 
human affairs but a cooler and calmer thinking will 
convince even those reformers that these provisions will 
work to the greater hardships of females than the males 
and will permanently undermine their be~t interest~!. 
Modern student-s of Hindu jurisprudence who have 
studied Roman J"aw and Hil!du Law and have-pondered 
over their comparative- merits have vied "it.h each other 
in acclaiming the merits of the latter. It will therefore 

. be unwise to deal lightly with such a system of law that 
has withstood the te$ of· centuries and worked so. well. 
I am therefore wholly opposed to the entire Bill. 

Our laws do need codificatiOils and reforms here and 
there·but they should be done on the foundations of our 
ancient laws and not eptirely changed and reshaped on 
other patterns unsuited to · Hindu civilizations, religion 
and culture. it! 
87. Mr. J. N. Chali, Bar.-at-Law. Convener, Committee ol 

Legal Opinion, oudh Bar Association • 
· The opinlon·of the Oudh Bar Association on the provi
sions of the draft Hindu Code is that the minimum a.ltera· 
tions required are those set out below of which the most 
essential are the amendmen'ts suggested with respect to 
P.art TI, seotion.14 (a), paragraph 1. ·_ ~ 

In Part n, section 5, class I (l) it . would be IOOtter to . 
85. Additional Munsifo Farukhabad. add the widowed daughter-in-law'among ·the simultaneous 

It would be both unjust. and u'llwisEl to• supersede heirs as the Joint Select Committee did. In fact ·instead of 
centuries. old traditions and conceptions by' a stroke of the giving the daughter rights in her father's property, it .would 

f . d have been better if provisions were made Tor. her share in the 
pen.. Proposed cha11ges in the lna~ter 0 ,marnages an husband's family. Daughters take' away a. considerable 
succession are not ouly £~-reaching but do oomplete rt• f th tr' d th ist' · 1 te 
Vl

'ole· nee to the rules of Smrit!S and Shastras. Introduotion P9 ton ° e pa •mony un °1' e ex mg ·soma sys !1l 
to the families of their husbands. · . •· • 

of a large number of female heirs with ~~!it>lute right and In Part n, sectl!)n 7 (b), undivided ·sons. should be 
. creation of simultaneous female heirs are bound, to result given. preference over divided sons·. The .Section as it 
in disintegration of property apart. from the fact that stands woUld be 1111 inducement to separate as the separa-
they run counter to t_!le basic principles on which Smriti . ting son would lose nothing and might ,in certain circum
'Jaws governing such matters.are based. Proppse~ ~es stance.s be a gainer, e.g., when the famtly property dwin
regulating dissolution of marnages are the most obJection. dies on account of adverse circumstances. It may also 
able feature of the Bill, Millions of Hindus not ouly be that after the separation, there was an augmentation 
look upon but take pride in thinking that the marriages of the property owing to the exertions of the sons who. 
are sacramental ties which nothing can dissolve. ·The remained· joint with the father. Other reasons. are detailed 
VfM:Y idea that they are going to be dissoluble is shocking. in the recent Allahabad Full Bench case. In ra Ganesh 
It is surprising that the sponsors of the Bill ini!tead of Prasad 11. Ha.za.l·ilal specially. in the judgmen1[ of Bajpai, 
taking lesson from the evil efl:lbect:s ot s~: brul: so~~tent J. 1942, A.L.J.R. 289, 310-311. · · . -
in the societies wherein they o ta!ll s 0 e een ave In Part n. seotion 14 (a) paragraph 1 between the '"'ord 
them introduced in Hindu Society 80 far immun~ from those , ·" husba.nd " ~nd the next ~ord " shall :, there should be 

. eVils and should be preJ!ar~d to un~ertake theu'. attendant inserted the words .. or father," and between the words' 
evils. Provisions per1n1ttmg marrtage. an:ong Sagotras, " wife's " and the next word " death " there should be 
Sapindas and Sapravaras are no•less obJecttona~le .. They inserted the words "or daughter's "., and the aforesaid 
appear to have been introduced as a nec;essary e~ mth ~he word' '' death " should be followed by the words " as the 
introduction of a large ,number· of female heus mth case may be." 1 A typical illustration not visuu.lized in 
absolute estate. . .. ! . . , drafting the above section ma;v l•e furnished to explain tbP 

It is really doubtful. if the l~ture rs con:petent .to desirability of the proposed modification, An old g6lltle
legislate ·on matters like succes~1?n under.l!fudu La.'; ma:J!. dies on the 2nd January-1946 leaving a married 

• which though apparentl:\1 only a 01~~ matter IS ll!Separabl;} daughter mth her fom· children, viz., one son 1111d three 
connected with matters purely relig1ous, I ha!e n~t t~e married daughters, the first mentioned daughter dies on the 

, slightest doubt that ~he pres6llt a~~mpt at codification 18 4th January 1946. On the 3rd January the daughter woJJld 
misconceived, injuri?us and wrou~ht wit~ untold. dangers be the sole heir under section 5, class I (I) read with 
which ,would shake the very. ba~ts of Hmdu SOOI?ty and seotion 6. If tj)b g6lltleman's daughter hall predeceased 
introduce great evils from which 1t has been so far nnmune him; her son would,. under section 5, class I, entry 2, have 

~\1 bem~use of tlie laws .now· sought to be .abrogated. · been the sole heir to the· .exoluaion of his three sisters 
. , , ' · . · ~ ' . . under clausen, entry 2 of section 5 read again with section 

86. Mr. Tej Pal Singh, MunsU, Farukhabad. , ·6. But as in the illustration aforesaid the married daughter 
I am of opinion that the Bill fails to fulfil thl! hig~er has not predeceased the .gentleman ; if sectipn 14 (a),· 

interests of Hipdus from aU stand points. paragraph I, is not modified byamendme~ts set out above,·, 
',. I-19 . , . 
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· · 1 4.0. l\leerut Bar AsS'Ooiation. 
t'n t'ht> Stb Jan11t.ry 1946 ht': 0011 l'f(>uld ~~ ot,uy :-venU In reeent yca.rs·~ vast <'han<'() lias taken place in polit

1
···1 and the remaininl{ si:l::~nths, the bon s e.re won. o 

1 
""' , 

tall to his $istennmdet" seetions H (b) (1~-e.nd .c (lh).wlu
1
Ide ec!lnomio 1tnd social condition>! of the peop e and with tb.is 

tbe ~re~~tJE.man had &II &long lw!>n e:s:pootmg. mth IS o ch&nge people have begun to entertain new idOOil about 
otiOOs tJl(o justice e.nd reasonableness of whic~ are recog- things and men. As. a result. of tlus At<\te of affairs and 
~ in seetion 5, class I, .entry 2, that aU his propt'r~y in view of the fact that Hindu J.aw greatly 'governs the 
would ultimately be taken by his daughter's son. All ?•s social structure of the sodety, it is es811ntinJ that a desira.bk 
n8.-10Mble e:\:pootations appt>Mto befrostrated ~y a sect10n &lt;(>ration should be made in the present law. But any 
1fbieh as it. st.ands diverts the great bulk of hiS property such. ch&nge should be made in keeping with the advanced 
to the familv of his d&uahter's marril.'d daughters. .. opinion of the society and should not be all01\'ed to go 

· In Part irr-A there J.ould be delet-ed '" I scope and beyond it. Sir Henry :Maine says; " social necessities and 
• 0 ,...,..;,..n of Parts I and II" including ~ections 1 and 2. soris.l opinion are always mqre ?r ·Jes;~ in advan.ce of the 

:r--- · law. · The law is stable, the soc1ety IS progressive. The 
38. The Gadal'Wara Bar Assoeiatio:t, Gadarwara, District · gree-ter or less happiness of a. people depends on t.he degree 

Hoshangabad (Sheo Prasad,:~.A., LL.B.-President.) '- or promptitude with which th~ gulf between the public 
We ha-m gone through the Draft ~du Cod~ &n~ after opinion and law is narrowed." Thus the happiness of the 

dL"Cu..<sion have. coma to the follomng concl\}SI~n .- people eonsists in bringing the law into conformity .with 
1. (a) In our opinion the subject of m~age.de&lt the a.dva.ncl.'d \'iews of the people: On the other hand, if 

in the draft :is revolting. As contempl&~tld ~ the Cod~, the legislation is in advance of the public opinion, or i.! 
the JJl&I'Tia,oe of a. Hindu with a. Buddhist,. Sikh or Ja.m opposed to the sentiments of the societr, it is likely either 
would be regarded as sa.cra.mental Jlllmia.ge. This . will to remain a dead letter or to lead to undesirable couse. 
de..-troy the h&ppiness Of marriage &nd examples are not qu~nces. . . . 
"ll"&&lting tO ·show that such Jlllmiages h&ve been found to Unfortunately the proposed Bill contains m&ny feat~ 
be unhappy, for culture &nd training ~f different com- which not ouly cut at the root of the fundament&! prm. 
munities vary. _ . h ciples on which the Hindu La~•· is based, but comes into 

(b) The introducti011: of divorce is an imtovation m t e direct conflict with the sentiments and interests of the 
Hindu societr. It is prevalent .amongst the Muhrun- societv. · 
mada.n..«. ~pea.ns a.nd to some extent amongst th11 To· mention 'ouly' two very prominent objection&Lle; 
lower cl8.ss of Hindus &!so. It .will not fail to damage the fell.tures of the Bill :- · 
moral citadel of religions Sa.nctity that has so long govemoo (I) The Code provides that a. daughter will inherit a.long 
the Hindu mind. Under the Code, it is intended that in the with the sdn. su~h a rule is likely to remain a <J.ea.d.letter, 
ca...oe of sterile wife a. Hindu husband mnst divorce his first as the father being bound by the scntintent that the 
wife w enable him to marry another 'WOm&n in the hope of property of the family should remain in the family in 
begetting children from the second wife. This is intra- majority of cases, is likely to ma.ke a will devising the 
dnclng in the Hindu society a novel thing which is said whole property on his son. Such an action will lead to un· 
t<:~ be preva.le:nt amongst the westerners. This will do away pleasant feelings betw·een the father and daughter on tlie 
'rith theconfe!'IIIent of spiritual hl:-nefit on the barren wife, one ha.nd ·and the brother and sister on the other and will 
aeoording to Hindu scriptures, by the birth of a son tO the as well result in all sorts of litige.tion after the death -of the 

· oo-wife. Ill the ab!ience of divorce, th&t is contemplated father. . Besides it will cause a spirit of competitiQn 
bv the new Code, the children hom of the second wedlock between the brothers and sisters and in some cases also 
..;onld be treated as illegitimate a.nd not entitle<!- eve!l. to. the interference of the son-in-law in the affairs of his 
maintenance and .they. ~ould be barred !rom inhe?tmg ·father-in-law's family. Thus the result ·as fa.r as the ~eace 
thepropertyof.thetrlegitilna.tefather. Whlle concobma~e 'of the fa.milyis concerned q.nd in many other ways mil be 
beoomes ret'()gni_zed by the ~e by decJa?ng th&t ~ot very unfortunate./ ' ·. 
only the roncu~me and her ~~n. are ent1t!ed !'<' ma!ll· (2) The Code further provides that the property which 

-tena.nce and its non-pena.liSa.tion. All thiS JS bemg a woman inherits will become her Stridhan and that she 
introduced under the guise ?f .monogamy. . -·. . will have a right to dispose'of it by transfer inter-vivos or 

. (c) The m~ provo~ part of the Cod~ IS ~hat by will. This rule will· give r\!le to many -complications 
~1ch seeks to m~od:?ce a~nlment ?,f ma.n;~ge and and undesirable 001111equences. ·It will open a. floodgate of 
divoroe and th~ v&lida.tion of sagotra. and sai!fl'na.· opportunities for the nnscrnplll.ous to take unCiue a.dvana.tge 
pra:van." ·ma.mages. ~e whole ~cture of ~he Jlindu. of the seclusion, youth or ignorance of the women and to. 

, ~ IS ba..."Cd on the tdeal of a lifelong devot10~ of. ~he deprive her of the property by various cunning. and objeo· 
wife to th~ hns~d a.~ t~e only m~ns of. ~mt~uung -tiona.ble devices. The necessary consequences ,will be 
and spreading spiritru!.lity m the family and this will be corrnntion in its various forms and litigation in its worst 
completely undermined by the, new rules. · form.~ In ·our opinion· the present 'rule of ." woman's 

· 2. On the wh.ole the draft will result in undermining estate " is verj sound and should not be di~turbed: 
what is nota.b'Je in the Hindu wnception of life and foreign We may also menti<m that the Code does not ma.f•e it 
ideas will be introduced in the name of justice to the fair quite clear whether the property which a son inherits frqm 
SflX. • · • · his father along with other heirs, shall become his separate 

3. On the subject of inherita.nce the Code introduces pl'Operty, or as at present, Will lje an ancestral one. If the 
many inheriting heirs a.lollg with the son and the result former it will mean that in, course of time the institution 
will be disintegration and secession from the joint family. of joW:t Hindu family will cease to exist .. .If the latter, 

.We are, therefore, of opinion that the Code should not be the~ it .will mean that~ P?sitio.n will be worse than that 
·. hm11t::d up through the legislatures during the war. All, of hts siSter, ~~ r~g~r~ his nghts over the. property. . 

llllch drastie ch&nges '8.8 are .intended to be introduced In. our op!lllon 1t IS not the proper ttme for enact!Dg 
ijhonld be completely dropped. After the war, when a !?'~ which ·w;~ h~~e far rllll;ohing consequences for the 
proper legisla.tures are formed after new electioiJB the soctety-the podifica.tton of Hindu Law Is a. matter of phe 
snbje<.1i would be coruridered' threadbare and without highest import&nce &nd will vitally affect the welfare and 
disturbing the wholef\ome recognized rules a bold attempt t~e futur11. p~ogress of the 11ooiety. It s?ould. not be 
should be made to eradicate such of the evils th&t may ha.ve uiidertaken mthout due and mature constdera.twn,. full 
crept in the Hindu society •.. · dL~cussion and full ascerta~~nt of Hin?u public opinion. 

For the tl.me being we propose complete thopping of ~y wrong or hasty step IS likely to brmg about a.. result 
th sro b1· oot · 'l- qmre ~ontrary to what the framerg of the Code desil'e a.nd 

e · · , may prove very detrimental to the inter~st of the people 
39. Sitapur Bar Association, for whose 'good it is songM to be enacted. · ' 

The R.ita'plll:·Ba.r Association is of opinionthat Hindu We il.gree with Dr. K. N. Katju (t>ide his· article in 
Law ba.tied ae it is, on Shrutie, Smritis, con.duct of the · A.L.J. No. 10, 1944, that the present Central Legislature 

·/ <rit'tuoos imlllfmorlal Wlllge and. customs, should not be posSQSses .ho mandate from the Hindu community to dea.l 
made the mhject-'matter of any codification which moons with a matter of such vital concern to that community. 
diroc-t encroa.ohment on 'the freedom of Hindus ro fdlow That the Centra.! Legislature camiot .legislate with regard 
tb<,ir lJhanna Shastras; and not from any earthly powor. to agricultural lanll-legisla.tion governing that property 
Thf, Bar A.llociation is further of 0J'inion.tha.t the proposed can be passed by Provincial Legislature ·and such legifl· 
., ... ~ficatioJt wt11 entaU a lot of litigation and shall not . lations in moat provinces are under suspeiJBion and popular 
1 

t m tl>.e mterwt of the Hindm. · · Governments in provinces have cee.sed to function. That 
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it would be highly inexpedient and imprudent that legis· alie1111ted by the co-parcene,l' just like separate. proparty. 
Jation affecting the Hindu community a!>· a whole sho~ld Nonetheless the powers of a manager under the Dayabhag 
be undertaken by the Central and Provinciat Le«islature Law'. are the same as those under the Mitakshara. Law. 
piecemeal. That it is desirable that the.Hindu co~munity He can contract a loan for a joint family purpose and 
should, pronounce npon the topic as a whole so tha4 neces. a decree pa.ssed against him for such a debt·as manager 
88J'j' legislation may ,be pa!!$ed by ~otb ~he Legislatures will bind the other members, though they are not parties 
simultaneously· · · to the suit. 1Ie can also mortgage the family. property for 

Moreover, in the pre~ent unsettled political conditions tlie purposes of the family business-(vide Mu.Ua's Hindu' 
and when the Central Legisla.ture ha.S grown almost stale: Law, 9th Edition, page 339. Although it is made clear 
and the public has to fa(le many difficult problems created that two or more heirs who succeed simultaneously take 
by the war, the public is not in a mood to consider such the proparty as tenants-in-common and that the inherited 
issues. It is, 'therefore, desirable that the task ,of bringing pf<!perty becomes the separate property of the heirs, yet 
the Hindu Law ·into conformity with the advanced views the proposed Bill does not make it clear as to whether 
of the society should be left over to a. more appropriate a co-parcenary will subsist and the manager will have the 
occasion when the Legislature is more suitably constituted powers which he enjoy's under the Da.yabhag Law.· In 
to reflect public opinion and there arc better arrangements ·my opinion,,~he language employed in the proposed Bill 
for ascertaining the view of the society, Consequently w~ does not touch the provisions of the ·Hindu Law relatiilg to 

.are of opinion that the Bill should-be withdrawn by the co-parcenary and the powers of a manager. If the inten. 
Government failing which it will be the duty of the oppo- tion of the framers of the Bill is to modify or in any way 
sition to have the Bill thrown out. affeet these provisions of the Hindu Law more explicit 

• . language should, be used. If they want those provisions 
· 41. Mr. Gopal Swarup Pathak, Advocate, Allahabad •. ' to be left untouched, even. in that case a section dealing 

· , · · · with those provisions· will remove the doubts and. will 
~ am in complete agreemen~ with" the spirit of th~ prevent considerable litigation. It will be .conducive to 

dra.ft • Hindu Code '. It carries out the reform which" was clarity if the ·point is dealt with 'in a new section i:iJ. Part 
long overdue. . . . . · .. m-A. . , 
. There are many provisionS of Hindu Law as it exists ·42. Mr. s . .K. Dutt, Advocate, High Court, Allahabad. 
today which are not in keeping with the advanced stage As a jurist and a Hindu l hereby emphatically protest 

: which the Hindu society. has reached and the .rigorous against the)eglslation sought to be in~odueed_ by -the 
·applicationofthenewlawworkshardshipinnumerouscases Draft Hindu Code, especially that touching mamage and 
andhasthetendencytoretardtheprogressofthesociety. divorce. And I implore Your Excellency as,the King's 
The piece-meal legislation introduced many complicationS. representative to throw out the Bill; as the proposed 
While' putting certain provisions of Hindu Law with legislation has no sanetion in the law and the religion of . 
modifications in a statutory form, it was very often over- the Hindus, and, if given effect to will be nothing short 
looked how the statute would l'IJilict on other. branches of of an uncalled for interference with the religious rites and 
the Hindu La.w which remained unmodified. Tflls became ptactices of the Hindus. The legislation, as envisaged ·in 
a fruitful source of litigation, To take an instance, the. the d:nift, discloses coloS~~&l ignorance of the Ra.o t:Jommittee 
Hindu Law of Inheritance ~endment Act ll of 1929 to _appreciate the fundamental principles .of the Hindu 
sought to alter the order in which certain heirs of a. Hindu Law, and no useful purpose can be served by such a com· 
male dying intestate are entitled to succeed to his estate. mittee, and I request that the committee be superseded 
While introducing a number of persons in the list of heirs, and 'persons well versed in the principles of Hindu Law be 
the Act professedly applied to succession b) respect only entrusted with the task of ·legislation. One example of 
of the property of males. , such ignorance will suffice. The dra.ft seeks to introduce 

The effeet of the Act on succession to striC!han pr~perty · monogamous marriage into the Hindu society without 
wa~ not taken into consideration by'the Legislature. · making any provision for the ?!feting of ?blations ~o the 

Aoo~...~,:,N to the :Mitakshara, ·in the case oh• woman . manes of his forefathers by a Hindu for which the e~stence 
"""""'5 of a son (putra which term. in; Sanskrit means th8.t t~e 

dying without leaving an issUe her stridhan devolved on person liberates his fathers frOm the hell caned put} 18 
. her husband and after him on the husband's heirs in order enr.>ined by religion· as essential. The Bill ~us sponsors 
of succe!!$ion to· him.' · The question frequently: arose I;uftapindandakakriya, i.e., the .total ,abolitiOn of t~e 
whether for the purpose of determining heirs to stridhan offering of oblations~ the manes of the forefa~ers. This, 
property 4l such a caSEJ.,the amenQ.ing Act shQuld be til-ken however, is only one instance cf many a sapp:mg defect 
into consideration ana the new heirs introduced .by t'hat of the Code, all of which cannot be enumerated here. 
Act should be treated as stridhan heirs or the Act should The reasons for my opposition to the Bill relative to 
be ignored and the new heirs although ·husband's heirs divorce are· given in short below:- · · 
where the property belongs to thE> husband, should not he The evils that will followfrom the Bill, being passed 
'taken into consideration where th~ property is stridhan into law Will far exceed the..evils prevailing in communities 
property. Upou this point there. has been difference- of where divorce is allowed. For the Hindu Society which 
opinion not only between different High Courts but also ·is' very conservative in character will not reeeive. the idea 
between Judges of the same Court . .Similarly the Hindu of divorce favourably,· and this will amount to virtual . 

. Women's Right'to Property Aet (Act No. XVIII of 1937, ostracisp1 ohb,e divorced woman. She will ~t be able 
as amended by Act XI of 1938), gave rise· to a number of to find a home for herself; for conservative sentiments 

. complicated · questions ... There- can be no two opinions will stand in the way of her second marria.ge,. more SG 
about the question that the Hindu .Code should 'be as when a la.rge number of unmarried git:~ ·will -al~ys be 

, axhaus~ive as pOS$ible and should embrace the -wh()le avaUa.ble for tniLrriage. And her father s home WI!J.,no~ 
range of, subjects with which it can pOS$ibly de&!. welcome her for social rep,sons. Without, therefore, any 

A noteworthy feature of the code is an attempt to separate source of income to fall back upon, with tl!.e 
assimilate the law relating to families at.•piesent governed doors of her father and her relatioll.l!.olosed for~ver to her, 
by the rule of Mitakshara to. the more advanQed Dayabhag her plight· can better be imagined than ~escrib~. I may 
system of Ja.w. I appreciate th&li by this means the here incidentally point out that the Hindu W1dows Re
framers of the code have made this br&llch of the law marriage Aet which was intended to le~e and popularize . 
uniform .and have succeeded in a.bolishing the rules relating the marriage of widows in the Hindu soo1ety has not been 

• to :the pious liability of a Hindu son to pay his father's · able to solve the problem of·· the widows in spite o~ its 
·debts which. always resulted in considerable litigation and existence for about a century. A celebrated. Amenca~ 
ilometimes in ·undeserved· serious injury to innocent mi!!$ionaif, who was also a reputed educationist in India, 
creditors. In this counexion- there is one criticism, which once told us that he was an' admirer of our system of 
I have to offer. According to th~. Dayabba.g 'Law on .the marriage because it was in its nature indissolubl~, and ~e 
death of the father his male issue inherit tJ:ie. property regretted the baneful effects of the -Law of D!vorce Ill 

' sepa.ratjl as well as anoestra! as his hmr butJ. as between America. But the evil is not confined to Amenca ohly · 
themselves they ,hold it as coparceners and the property A knowledge of the proceedings of the Matrimo~l Courts 

;,\, inherited from the .. deceased. i~ co-parcenary ·propep.y. in India and abroad will reveal nqt only· the evils of the 
Under that system of law even females are co-parceners. system, but also will show to what sham?ful extent ~e 
Every co-parcener takes a defined portion of .the property right of divorce may be sought to 1» exef<11S.ed. . The B1ll, 
and is the ·owner of, that share, which upon his death• if enacted w:ill break the backbone ofthe society by givinv 
devolves upon his heirs. That share, is capable of being occasions for morallspses. ' , . '.', 
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·n · to 'd a l'611ledy for the law-givers so as to bring the law, ua&gea and oustolllS of 
If the objoot of the Bi 18 proVl e b -'·' ='-du sooiety in oonfo. rmity with the prevalent notion11. wife~acruol husband, it can be sooured ym ....... ng ......,. 

• suitable law in tbat behalf, providi.'ng ~r e:l:llmp~ lnviewoftheextremeimporta.nceoftheaubjeotitdeservos. 
• of ·'ty --.> this will necessarily a very dispassiOllllote and olos~ study. Among the lllan 
da.ma.ges in 011$98 cru.w ' auu · revolutinnn. ..... ohn.n""a sought to be made by the Bill, •L~ 
0 ........,,.,. as a check on the dolinquent husband. For those -J -.,- f """ 
;J;;;d;; not like the marriage tie to be indissoluble, ~d principal two are, the giving o a olla.re to a daughter, 
..mo want to breathe in free air, there is a.lrea.dy the Speoial =ied, unmarried, rich or poor, even in the pressnoo of J 

· ... the vail themselves of easily a son, amounting to one half of the son's share, and the 
Marr.iage Act whi""' Y can a · A~•tion of •bsolute o-erehip so far as females ·- Mn. and this ..rui also give them the benefits sought to be .,..,.. ~ .... "w "" 
provided by the Bill . ·. . cerned thrui abolishing the widow's life estate. , 

Do DOt introduce this hybrid system mto a law which The authors of the Bill have quoted the Smritis iJ1 
has workOO. well for thousands of years and whioh has support of the ohanges for according to )lanu, " the bro. 
survived the test of time. Any law of divorce will not thers ollall severally give to their maiden sisters out of 
only be foreign to and militate against tho cardinal prin· their own shares, each a one-fourth part of his estate ; 
ciple ofliindn Law, whioh iS, that the marriage of a Hindu those refusing to give shall be degraded, Chapter IX, Vel'86 
is a llaCtanl.ent, and not a matter of contract, which is the 118." But has Manu not stated "after the death of ths 
principle upon which the law or divorce is founded, but mther and mother, the brothers, being assembled, may 
also will not find aeceptance amon_g the Hindus en maase. ·equally divide the paternal estate, for they are not 

. owners while they, (the parents) live-Chapter IX, verse 
43. Mr. R. Bharadwaj, :M.A:, LL.B., K~ 104." Boudhayana. has laid down that " male issue 'in 

· The very idea of codifying the divine law of the Hindus the male line being left, the estate must 1 go to them" 
by an act of legislature is utterly repulsive to Hindu "Vyava.stha Da.rpana" by S. C. SarOO.r, 2nd edition, 
minds. The task seems. impossible t.o foreign scholars page 14. 'And Dayabhaga. }).as oategorioally · stated as 
and jurists too. Sir John Mayne has truly said: "The age follows :-When· a person's right of properbf oeasea by 
of mira.oles has passed lnd I hardly expect ·to see a Code · death. . ·• • . the right devolves on son Coleb, 
of Hindu Law whioh will satisfy the trader and the agri-· Da.yabhaga., Chapter .XI, section I, paragraphs 31 and 32. 
cultmist, the Punjabi and the Bengali and the Pandits Na.ra.da too says let the sons regnlarly diVide the wealth 
of Beoares, of Ra.meswa.ram, of Am.rita&r and of Poona. when the mther is dead~mriti Chandflka, Chapter 1, C. 
Bot I can imagine a very beautiful specious Code which 135. Gouta.ma likewise states: " After the demise of the 1 
should produce much more dissa.ti.sfa.otion and expense mther, let sons shnre his estate •:-Mitaksha.ra, Chapter I, 
than the law as at present a.d.mi.nistered" ' section ii. The system of inheritance is based on the 

:Royal proolamations and Government announcements religions. doctrine of pinda of oblations, for Manu hllll . 
have from time to time assured DQn-interference in the ordained that to the nearest sapinda the inheritance 
religiorurof Indian 'Bilbjeots. Accordingly, it is the pions · next belongs. . · . 
duty of Their- Excellencies, the executive heads of the With regard to the direction to give one-fourth part 
Cent.ral as well as of the Provincial Governments, to ·of the share to the maiden sisters, it is pointed out by 
scratch a-way any proposal . or . bill, adversely a.tfeoting Cha.ndeshwa.ia that it is merely intended to defray ~e 
Bindn religion. The Indian Legislatures, composed as expenses of the nuptial ceremony, and other common
they am of het.erogenousolementa,have,as the Venerable · tators have maintained that so much only shall be given 
Pandit Madan Mohan Ma.laviya ·observes, no right what- . as is sufficient to accomplish the a&cra.ment of D,l&rriage, 
ever to legislate on religions matters of the Hindus. The Cole broke's Digest Volume 3. (Lond. Edition), page 93. 
members of theee legisla.1;Jlres are \""Presentativea for A similar expression would. be ·found in the Da.yabhaga 
seeolar, &.g., OOOllOl!lic. and political, not for religions where Narada., Vijnaneshwa.ra and Deva.la are quoted, 
matters. Be!W.ons a.tmirs, espeoially those of the Hindus,. In conllexion with the abolition of the Hindu woman's 
are diVme and holy, hence never Bllhjeot to votes. limited estate the. authors ·of the.,Bill themselves admit 
lt is no good to give new interpretations to scriptural that Smriti authority for the doct~ine-~ limited estate is . 

texts and go against the traditional ones. A tradition is, not· unequivocal,: a. conclusion which is opposed to the 
after all, a tradition, which is respected all over the world. view of. Dr. Altekar who states that while some S!Ql'itis 

The eo-called progressive Hindus are a. handful, a.ml if definitely limit a. woman's estate, othere are merely silent 
they do not like to adhere to the divine law of the Hindus on the "point. (" The position of Women in Hindu Civili· 
they may adopt any other existing ~w or invent_one of zation ", 1938 edition, page 315). The law is now well 
their own as they choose ; but oorta.inly they have no settled by a long line of judicial decisions basea upon an. 
right to enforce their views on the very vast majority. elaborate consideration of the original texts, and hits been 
The British Government reoognizes the rights even of accepted as correct by an ovenvhelming body of com· 
minorities and individnal freedom ; and it seems, in that menta.tore both ancient and modern. Besides it has the 
light, very strange to make an attempt at violating, the sa.nctity of long usage and immemorial custom. • Could' 
religions right of even a llingle Hindu. The best good we, therefore, not rely ·upon. the Queen's Proclamation 
that can be done to Hindus is to let them alone 'in their which is the Magna Carta of the Indian people that in fraJ!l· 
religious and sooia.l matters. . • ing and administering laws due regard be- paid to ancient 

.The gradual and sudden encroaohmenta on Hindu Law, rittls usage and customs of India ~ · .· · 
religion and sooiety, in the past, under the pratex.t of A'Bill tO.amend.the Hindu Law of Succession with 
reforms; 1111l&Ck of a. sinister eff'Drt, to disrupt the Hindu respect ' to daughters 'Yas introduced by the Hpn'ble 
110CiBty 88 8eths Jays. Dayal GOenka. and Hanuman Prasad Mr. P. C. D. Chari in the Council of State in 1934, and in 
Poddar of Gorakhpur have observed in their. manifesto. . view of the storm of protest raised it was dropped, and in 
Thewayandthehsste~thwhichthevmionscommittees the'intervening 'period there do not appear ~tny basic 

relating to ~ propol!ed ·Hindu Code have acted ha.ve been changes in the structure. of Hindu society which would 
most _objeotiona.bla ~ the proceedings, w~lly_ ~· justify the present . mo;e. W«; are . in the midst of o/ 
88 ~out ~y Sn S. ~Roy Chowdhury :an his mmutes ·gigantic war, we are facing famme and starvation, we are 
of diPsent (United ~ Government Gazette, dated being ruled by Ordinances, the flower of Indian youth ~s 
27th November 1943, page 13). ·. busy io emllrgency services, the veteran Hindu leaders are 

I would endoree the following detailed .criticisms of the devoting themJielvas to 'serious political and economio 
prop<liOCl Hindu Code for considara.tion :- problems tha.t a.re $taring them in the face. Men's minds. 

'Hindu La'!~Codification '. bySriB.D.Kathalay; _ a.re pre-occupied ~th bigger and more vita.! issues and the· 
Advocate (All·l¢ia. Reporter, Apri11944, pagea-13 to 30). redress of the chronic evils which the fra.mers of the two 

.Jtlinntes: _ot:. ~ by ~· Nilka.nth Da.ss and Bills have in mind could very well wait for more peaceful 
Bai) Nath Ba)ona. (Umted ProVinces Government Gazette, times when a freer and fuller discussion wotild · be possible. 
Part,Vl. ~es_l3 to 15): · ' · , · . The Legislature too ha.s· ceased to be representa.tive fo_t 

Codification of Hindu Law by Dr. K. N. KatJU want of elections and the ·a.ssent of the electorate cannot 
(Alla.habad Law J~). · . be implied from the vote of the Hindu members of the 

44. Jrlr Gopal Behar!, Advocate Allahabad · Legislative Assembly. ··Hindu rules of conduct, or Dharma. . 
. • . ' • and Religion and Hindu law are so mixed together that 

. The Bill to a~ and codify-the Hindu law relating 1;o a change in one is bound to react on the other,.and it will 
i.tlib6tate lltlCCl6I610U sponsored by ~he Gov~ 18 be in the fitness of things that a. cp.rect ma.ndate 4s ta~en 
a pan of the general scheme to codify the entue Hindu from the electoral constituencies on live i;!sues of the kmd 

\ law, and w correct and modify the edicta of the a.tioieni Wlder disoussion. · ' · 
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The contention that there is a o~yin~ need'for the change property would spell disaster to many a home, and aU 
can be. an~wt>red. by an exammatiOIJ. of representative attempts to impose revolutionary changes 'in the basic 
wills of .typ~ca.J. ~du fathers. If the~e had been at any structure of Hindu Society under the deceptive slogan of 
time a genume desll'e on the part of Hindu fathers to give woman's emancipation deserve res4rl;ance. ' 
a. sh<1~e in their property to daughters, and to create Tlie wail that the females are not fairly treated in the 
absolute estates in favour of their .wives and daughJ;ers, matter of inheritance may have been heard in recent times 
'Ire would find. the same clearly expressed in testamentary in Women's Conferences. But how' fur are these Con
dkpositions· which see the light of day so frequently: An ferences representative in · their character ~ Do they 

lexa.ruination of the kind suggested would show that there reflect the opinion of their sist.ers and mothers in villages 1 
is a predominellt desire in the Hindu mino to tJreserve t.he :Po they echo the views of the illiterate women of tho 
property, especially immovable propertyr in the family city 1 Are these not mixed conferences of fashionable 
itself, and it ha.J! bee11 judicially recognized in more than girls of so~iety drawn from all communities," Muslims, 

, one case that there is a. deeprooted prejudice among Parsis, Sikhs and· Christians, whose systems of la.w are 
Hindus against ,succession followmg in the female line. entirely different ~ . . 
Tbat this prejudice is not, peculjar to the Hindus would · Phil!imore in his " Principles and Maxims of Juris
be apparent from the fact that Muslims in Indis matTy prud~nce " a.t page • 254, while discussing the. Roman 
their daughters to cousins as fur a.s. possible. In ancient law of inheritance, makes .the following observations: 
Egypt the marriage of a sister with her brother had its '' According to the la.w of the Twelve Tables, daughters 
root in the anxiety to preserve the family property. The ' shared in the inheritance with sons, but the evils to which 
Jewish and the Grecian la.ws had analogous provisions to .' such a state of things led were so considerable, the corrup
protect the inheritance from inroads by strangers to the tion, lu..""<ury and insolence of the women thus endowed ' 
family.· The waqfs : AluJ-aulad on which Muslims set occasioned such alarm among the. Romans who thought 
great store are manifestly intended to .keep the family. thepurityof.th!lmotherthe bestguara.nteeforthe qualities 
property intact for succeeding descendants. in the mal!l which made a valuabi!l citizen of the son, that the Voconian 
line. · law prevent~d ,all women from inheriting property, even 

If the la.w were amended as suggested, it would mean. that of i{heit father when he had no other child." 
the disruption of the family on the death. of .the father 45. Mr. Harlkishim Dadhu, Advocate, Lueknow. 
or the head of the fa.mily, and. in cases where the patrimony . Marriage among the Hindus is a sacrament and not a 
is small, partition with the resultant· auction ,sale nid Civil contract and as such forms a part of religious obser
ouster from dwelling house Will cause the· ruin of the vances and m pursuance of the abovementioned procla
minor sons li.nd grandsons of the deceased·. In the event mation cannot be interfered with. Hindu shastras lay 
of a premature death of the only earning member of the down that the ·marriage tie continues .even after death. 
family, -which is by no means a. rat·e o6currence in Indis,. . Similarly in the case of Ja.ws of inheritance tfu~y are 
the parcelling out of. numerous' shares will render the task inextricably connected with the offerings made by 'the 
of bringing up infants and providi.llg for their education heirs to the deceased and which offerings are for the benefit 
almost impossible in the absence .of a country-wide orga.ni- of the departe_d soul. · . 
zation of" state-aid. A death blow would be given to Thus it is clear that the provisions of Hindu Law a.re 
a hoary institution-the joint family system, and whatever not confined to the affairs of this world but travel beyond 
defects it may ha.ve, it is still a. . .Jiving organism, a dynamic into the next and are not insigri.ifica.ntly affected by the . 
f~rce, and ~ treasured status. · · · · · . belief in the theory of Transmigration of Soul which is not 

It is a. misnomer to call it a Hindu Code. It iS a Hindus· · accepted by other religions. . . , 
tani Code witfi. a. curious amalgam of ideas borrowed Without going into ihe merits or demerits of the proposed 
from the Muslims, the''Parsis and the English. It is not amendments it is most respectfully submitted that the 

· only U1;1-Hindu but Anti-Hindu, for it cuts adrift from th& present Legisla.tive A~sembiy is not competen~ to .handle 
sacred anchorage of Hindu jurisp111denoo as expounded such questions. Bestdes, the fact that the electiOns to 
by the greatest of our law-givers. Tlie reason is not ·far the same were held wnen it was not given out in any 
toseeka.sinthe.wordsofMr.SusilKumarRoyChowdhury, quarter that the reforms in matters of religion would oo 
·one of thEl members of the Joint Committee, "many 'of. undertaken by .the said Assembly, is it not most incom.. 
the cla.uses in the Bill have been passed in the joint com· patible with the recognized principles of non-interference 
mittee through the help of non-Hindu votes." I ask in with the religious observances of a particular Teligion that 
all Seriousness if the Muslims will tolerate any a.ttempt a heterogenous body s>omposed of a numher ~f n<::n-~dus 
to alter their law·of inheritance 1 The Hindus .are being sbould amend the Hindu Law. If the Hmdu Soctety 
invited. to share ~he disadvantages from which the Moham- is reuJly .convinced of certain defects in their Laws it. is 
:mildans suffer ·owirig. to fragmentation . of ·their estates for that society uJone to consider and reform i11. It is 
:minus the corresponding advantages obtainable by marriage highly improper that members belonging .to other religions 
and wakf-alal·aulad. . , , · . who are not affected by the proposals and who .have 

The move will open wiue the gates of litigation. The nothing to lose or gain shoUld· hazard their opinions. , 
q,uestion whether the propeFty was .joint family property I respectfully beg to maintain that it is the $Ole concern 
or the separate property of the deceased now solely confined of Hindus alone and other copnnunities are out· of Court. 
to disputes betwean the co~tera.ls .on one hand, and the For instance, how 'You4J. ot,her comp1unities like if 
widows or the ·daughters on the. other hand will have ce1tain forms of marriage recognized by the Muhammadan 
a much wider significance, and embrace fresh disputes Ll!.w or certain forms of courtshiP" pre!iminacy to marriage, 
between ~he son on the one hand, a.nd the widowed mother recognized by other sooieties are legistated upon by out-
or sisters on the other side. As the principle of survivor· siders. . . . . . " · 
ship is being retained side by side with the new Ia w' of · _ .Not only that, the State in I1idia. has gone to the extent 

• succession, it is obvious that the son could defeat hi.f!. of giving legislative J!anction to the provisions of personal 
sis~rs by proving that tlte property was ancestral or :joint Jaws which seem . against the recognized principles of 
family prop&ty.; Similarly if an unwary purchaser gets jurisprudence. Does not validation of Wakf for the 
some property from a Hindu not suspecting that his aunts, benefit of one's progeny (Wakf-al-Aula.dj seem against 
or 11-unt's daughters have·a share in the property-whose the well-recognized rule against perpetuity. · 
ve~y existence he m9:y not know and may not have the Th$1 State in India has even gone to the length,of recog~ 
means of knowing in visw of the Parda systfllll, and other nizing priN.ciples in the sphere of ·worldly affairs (not; 
oomplexities of our civilization; there is bound ·to . be religious mattel'S)· which flagrantly. seem _against the 

· eerious litigation involving difficult questions of Jaw and doctrine of law accepted by all .. What I beg to ·point 
fa.ot. Any la.wyer of experience, Will tell you that it is. out are the reas.ons for recognition of Impartible Estates 1 
;not easy to buy trouble-free liitle from a' Muhammadan What actuated the incm·pora.tion in the Oudh Estates 
if .it is noli his self-acquisition. · , · . . .Act (of 1869) the' provision of single heir succession which 

The protection that the law gives t~ pa.'rdanashin ladies is popularly known as·Gaddi Nashini system Y • · • 
is the result of long experience based on wider recognition All these facts go to point to O'le fa.ctQr and tho.t 1s 

· of. the conditiq!lS of society, the practices of women.folk ";the exigencies of the time'." · . . . 
.and the vices of .. the .. professional money-lender. ·.To · Similarly why cannot w.e recogm~~ tha~ the co~st1tut10n 

, unsettle the principle qf limited estate which has stood.· . of the Hin~u society With certa.~n belie~-:-which ma.y 
the test of time and has. acted as a re(!rag to the unscrupul- -appear unreaosonable . to othe~d ~equlrtl the promul
~us friend or,.:relatio~ having sinister designs on women? gation of laws which would mamtam a.nd help in the 
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!ted th (4) the faith iu the Ashrama Dharma, i.e., the ft)ur stages 
w.: uuent of the ('l)lll.llllnlity. It can be 1\s-'(\ d 

0~.fio of life of the male llllml.bers of the Hindu Sl!ciety fo.r 
-~ ~e that ~ose eonditious h1we rh8dl~ 1\11 ~~ i; ~ regulo\tion and unobstructed progress of spu·i~ual perfeo. 

tion of laW$ is reqUired. b lll."Y be, but h ou II!:,Tt\ll ·'d tion . (5) the faith in tho exiSteace of .the mighty occult 
~ the Hindu C(lllllllUJUt~· and none else w 0 Mil eons! er Gov~wnent and occult high ~ffice-bearers of Rishis, . 
...n&t is hew$$ in lts interest. · · . . : DevM and Pitris, et6.; controllmg our mortal world ; 

t.JI.l. Hindu lllt'.Jllbel'\1 of th\'1 p~~nt Legtslatrve (6) the faith in the Avat.arb~, i.?·! .th? .. incarnati~n.. 
Even did not eut~ the same 011 thiS t1rkllt and hav.e · of the A!ri1ighty QQd and hiS divuuty s occult hig4 ·, 

.!..;:!.f<~a~~di ro legislat~ on religious matters when. It office-bearers . (7) the faith in the several graded devo. 
no. • ui'I'1.'>CI:ally proclaimed that religious nentml~ty tiona! pmctiC:, . of Upa.sana, Bhakti and :Yoga ; (8) ·the 
~ ~•trictly 0~ by the Govermn<>nt and ~vhtch faith in the Moo1ti 'F~tja, i.e:• . Image Worship alld . 
~tlon has not yet been abrogated. I! there ll! any in the mystic circle (of 'firtha and. ~itha ad centres. pf 
doubt, Jet the matte!.' be decided by a plebls~te of Hmdus connecting link with the occult-DaiVl-,~orld) ~orship ; 
and the proposals stand O\"er for the tim~ bemg. . (9) the faith in the s.huddha Shudha. VIV?ka, I.e., bh& 

I bwi \"llll at the risk of 'being charged "ith ropet1· _scientific and philoso~~cal theory a.?-d _practice ot: touc~a... 
. suth ~ Stat uld be treading on very dan,"'1l'Olll> bility and untouchability for •establishmg_ co.~ntel(Ion mth. 
~~n.l a~ dert:k~ to legislate on matters like these. the all-pervading spiritual force as well as With the occult 
!;:doubtful that ev611 a national Government in India world; (10) the faith in the Shastric C?remonios of !aina. 

uld be tellt to legislate on the present propos.'\ls. for individual welfa.re-a.nd lllahaya.Jna for ·umversal 
'1m - compt _ . _ -welfare-for receiving invisible help of the~ h4fh ?ccult 

· b t Dbar a Jrlahamandai Jagatgunj, Government and its office-bearers ; ~11) the fa1~h m the 
46. Shrt B ara B m · Canti. ' ! . . S&guna (with attributes) and the NLrgUna (attr1bute]essi 

enares . . : ' cts of the Almighty God ; (12) the faith in Mukti, i.e., . 
1. The All-Ind.ia, CUuncil ?f this_ Socio-Reli,aJ.Ous ReP:e· :.f final liberation of the soul; (13) the faith in the caste 

sentative Assoclatioo COilSlders 1~ unne~ry to gt: · tem of Varna Dharma for maintaining the purity of 
oral evidence before y6!1f · tra.~~ CUllliD!ttee .but . ~ 8 iritual race of humanity through heredity organize.- · 
subnillo this weU:consid~.red op~on of .t~e-oohnnc;A m! tion iud birth-right; (14) the faith in the Vedas an~ the; 
the reqne:;t to file 1t as wntten eVlden~ against t e !" .,m}? Dharma. Shastras as the sacred books revealed:_the one 
of the h_nperial ~n:mment regarding th: :~~J!?; directly and the other indirectly from the .occult world '( 
c:odifica.tion ofHinduDh~ Shastras 8dl reo-......, through the invisible help of the .Devas.and must not be 
Hindu C<>de, Parts I and IT. . . interfered With by any human agency ; ( 15) the faith in. 

2.. These mes.snres of anti-Hindu religion are unWISe, the Divine La.w ofKarma-a.ctious and reactions of body, 
~e and unjuSt and cut a~ the verr ~t of speech, inind and intt1llect and Sanskara.s, i.e., seeds of 
the sacred religion Of the · Va~. ~tani Hindus Ka.rma and in. several Shastric ceremonies o~ Sa~karas 
wlio are by their inborn characteristics Slllcerely Joyal 8dld (16) the faith in the Janma.ntat:vad, 1-~·· m the
to the Crown. theozy of re-birth of the departed souls m regular and safe 

3 The ~ea.."UU''lS are directly in contravention to the -order. Therefore the codification of th~ Hind~ Dh~rma 
BoYat Proclamation of Her Imperial Majesty the ~te Sb8.stra. is a direct ~terference with the abovem?ntiO~ed 
Em Vjctoria of sacred and loving memory a.ssurmg ereed oft,he Hindus m general and the Bills under disc~s1on ren:= neutra.lity and confirmation {)f the same by all Her cut direcply at the root of some of the abovementioned 
Majesty's worthy successors. · · • religioUij principles in ~rticular. . , ' 

4.. The Government CUnncillors-tJu; originators of such . 7 .. The measure directly affe~ting the religion of the
anti-Hindu Bills and the so-called ~d:U. reformers who Hindus is against the ~junctions of the Vedas a.nd Shastms 
lend support to _the all-~ ant_I-rehgtous ~vement against the loug-establli?hed system of the religious sociology 
are either non-Hindus or political Hindus or. Hindus who~ and is definitely against the philosophical. theology of the 
are not only ignorant~, but _deplorably.~dful. a~ut •. ancient Hindu race and as such, in the opinio,!l of the 
tbe religion of the anment Hind~ .an~ its mam prmctpl':" Sa.nat-111} V arnasrami Hindus should be thrown out and the 
as well a.s the unchallenged V ed1c Philosophy on the basiS measures of c.odifying the Hindu Scriptures be stopped-in 
of ,.-hich those principles of Sana.tan V arnasram Dharma. the interest. of both the Rulers and the ruled.· 
fuin1y stand. This.Diov? for _introdu~ such unjust Ia":' • • · 
under the guise of coditl.catlon aga.lnst the V a.rnasra.nn 41. Pandii Subodh Chand'a Lahiri of Benares.. -
&wtaui Hindus who have so suc&ssfully passed, the . 
hardest tests of both the ancient au.d modem histories is The present proposed Hindu Code contemplated ~e~i-· 
reallY tread1ery ,agajpst the ?rthodox pre-historic Hindu 'ation from'the general principles of Hindu La.w. Nay, it not; 
nation. · only contains provisions agau;m_t but_ is ~!so. bas?d ·on 

5. This. A;;sociation representing the whole• orthodo_x principles _ri.\Pugna.nt to the IDzyiu Law ~s gtven m the 
Hindu India baa already sent strong protests to HiS · Smritis and exposition thereof nl.a.de by samtly commenta· 
ExcellencytheViceroy,theHon'bleLa.wMember,Govem· tors acknowledged aud followed by the commwtity 

· lll6Jlt of India, and to several P:rovincial Governments. popularly known as· Hindus. The very nomenclature is
Similarly, .its representatives and members' and s~ therefore deceptive and ca~mot be acceptable. 
associations throughout th~ l~h an~ breadth of India. The proposed code is throughout incongruous. and full · 
have ~ut prote.;ts and v.ill gtve eVldep.ce before yo~r of .inconsistent provisions and nowhere a. case has been 
Committee. · ·. •· made out for the proposed deviation or change from the 

6. Although thtl origin&! ~ncepti<?n of the Dharma : existing law and practice. The subject-matter of Hindu 
of the ancient Hindus of Hindusthan mcludeR Ab~yudaya Code as ~tered and followed. today. is clainled to be 
(spiritual adnncement and. all. !lllccess) and NISbreyas derived from the divine scriptures as exposed by learned 
(final liberation- ~f the s?nl) ·and· although it is e<!ually Pandita' respected .as almost saints not only fur the vir..at~ 
helpful to the entire creatwn, to the whole pf hu:mam~y as ness of their learnmg but also for ·their deep insight to
well M to all creeds of the w~ld, the spec;ml ~;-reed of the the necessities of the community. It is a ma.tter of great 
ancient Hindus who. are considered both m th~ ~~st ~nd · regret that the ,machinery to• forge a new code has been 
the west as the early promoters of world mvilizatwn, scrupulously kept aloof from learned pandits from coming 
tbe ~rs of the ways and means of .tl_le bul~ure <_?f into its contact for reaa~~ best known to the authority 
h~ and the)irst ~rc~·bearers ?f sp11'1tuallight m trying to ,force .upon millions something unwanted and 
th~ ~oral world, cons~ m .. th~ sateen fundamental definitely unwarranted. If c:ertain changes were felt -by 
pnnmp~ ~lch ;ue (1) the ~1th m the ~a.da.ch~r as the the legislators to be absolutely necessary, then it would'· 
fixst pnnetple of Dharma, 1.e,, all bodily· a.ct10US are· have been the best thing to get some Pandits nominated iii: 
a.ceording to Sa~wa or Tamo G~, .either J?harma_ or the Assembly and in the Select Connnittee so that the Hindu· 
Adba.nna respectavely! (2) the fa1th m SadviC~&r,. I.e., population would have b~n beneJited by theil' counsel 
the fa.eultlee of the nund to be kept pure .\lnd m higher and suggestions. . 
~~pbereo! tor which the Sikha ill preserved on the head . h · h Mi . kB · · · 
oonverting it into si remple ; (3) the faith ui the Satitwa. It IS t~'Ue t at t e. ta hara, MaY')lkh !lild Dayabhaga 
Dha.r!na of 1lindu womanhood consisting in their Belf. ~re only, commentaries a.n~ are therefore. hab}e. ~o .changes 
df:dication ·or a unique and culminating nature for the m case .of, bet~r expos1t10n of the SUbJe,ot 'but no such 
-r~tion of the purity of th& ancient Hindll' race ; . change IS poss1ble when,auch a change is Itself repugnani 
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to ihe principles whereon the coril.;nentaries have been the framers ha.ve advanced the aJ_gwnents of conferring 
Jllll().e and that is why·the help of people well versed in the the same when favouring certa.in cla.ss·of ,heirs in the line 
Sha.stras is neressa.ry if the Hindus a.re to be termed as of succession to others. There ma.y not be much objection 
such. It: is not our object to criticize the personnel of the to the adoption of the Da.ya.ba.gh school. But the whole 
·Select Committee or the constitution of tlie· Assembly intestate succession lia.s to be recasted eV'en if it' were 
whereon we have no control but it is certainly our duty to so. The adoption ofthe principles of:(>a,ya.ba.gh throughout 
~oint out shortcomings and other defects which could India. ,'HJJ. necessitate a.n assemblage of' respected pa.ndits 
hr<Ve been removed and thereby a. vast amount of energy and other influenljial persons for obtaining an active 
and national wealth would have been saved and directed support thereto. . 
to more useful channels. The' code, proposed is notl The present code co,ntempla.tes to do. away· completely 
likely to confer any benefit to the Hindu· society, it has with,the principles of the Mita.ksha.ra. ~ollowed by no less 

'simply shaken the "faith of t.he people on the British than two· hundred million people. The peculiarity of 
.administtatioll' and -we do not propose to a.ggra.va.te the the Mita.ksha.ra. consists in incidence of ancestral property 
feelings already embittered by dilating the point further. .a.nd of survioorship in a. joint esta.te. Once it worked a.s 

The Mita.kshara is followed by about SO per cent of the a. grea.t check a.ga.inst extra.va.ga.nce a.nd iminoral P\ll'POSOS 
Hindu population with slight deviation in some particular of persons holding ancestral property. ': 
Joca.Jit.ies. The rest i~ governed by the Da.ya.bha.g La.w · It may be possible 'for the.framers of the bill to register 
The Hindu Law is therefore capable of being ·somewhat the support of a. few people fa.vouring communism a.nd 
.d,ilferent 1n different places according to exigencies. of communistic idea.!. This would· be so because those who 
<:ircumslia.nces and the authors of the proposed code. do clamour for . ' cal:ntnunism ' have no ciea.r notion of the 
not a.dvance any Teason why only one la.w s~ould be subject nor a.nyidea of 'n&tiona.f wealth' a.nd the import · 
followed by a.ll anil. everywher~. ~e. attempt .to ~- of the phrase, They a.re satisfied that such measures &re 
<J&tion is bound to create complica.ttons so long a.s proVI· likely to _ impair· the catch word ' Capitalism ' • 
.sions relating to customs are allowed to remain. If the Ancient Indian, policy recognized the principles of com• 
code respects customs in a particular locality or among munism in certain form that had duf) regard for ' national 
particular classes why _then an attempt has bee!!- mane to wealth ' a.nd a. vast majority of people will be. found 
do. awa.y with the. custom adopted in the light of commen~ willing . to revert to that position wh~n and whereunder 
ta.ries. • ~ , ·India enjoyed great prosperity. No one can conscien· . 

· Hindu L).w certainly recognizes rights of w~men an? tiously agree ,to th-e ~dious process of diverting the 
.definite provisions have been ~de for them under ~a.rtt- .control of ca.pita.l from•Indians to foreignt;lrs. ' 
.<lula.r circumstances. Is there any reason why nghts The atte~t ori the part of the framers of the Bill to. do 
.should be amplified and an attempt should be made to awli.y with .the limited estate of the females now in existence 
br-ing them to the leVlll of Muha.Illllladan Law 1 Englis~ is only consona.nt with the principle and policy ft purports · 
Law a.lso recogniiea rights of women. Should it therefore to promulgate. But. it is opposed to t.he traditions of the 
follow that the properties of English people should be Hindus a.nd one finds no reason why this should altogether 
,divided among sons and daughters of an intestate. or tha.t be abolished. If it is possible ·for a testator to create one 
·the English people a.re less progressive th,an the Hmdus as or successive life estates capable of being admipistered it 
<lOntemplated in ~he Code 1 · · stands to no reason that there should be any difficulty in 

_ it is not . clearly understood to . what t)le· Committee the admiuist,ra.tion of a. limited estate, orea.t!ld by oper
wants to drive at by thl! word ' Progressive ' · whereof a.tion of law of AJ.U intestate. . Hindus, genera.lly :of higher 

. :elements it claims to have collected from different schools classes, would not like their widows for re-marriage and 
of Hindu Law now in force. The principles underlying sometimes peculiar allurements are held. out. -It is better 
the • Ca.ste ' · a.nd ' Gotra. ' have been, jwnbled up and to observe celibacy even under compulsion -and ,socia;l 
the code contemplates their eninction altogether, notwith. restrictions rather than otherwise and it would be against . 
standing reference has bee~ m_ade thereof here .and there public policy to encourage re-ma.rria.ge by holding out 
-creating even greater comphcat10~ than what exiSts today. inducement to clever loafers and thus . allow them to 
The main provis~ons suggested aim. a.t innwnerable fra.g. , entice a. way for marriage rich wido'Wi! who have succeeded 
mentS of properties beyond all hopes of their being put to her father's as wep as. husband's properties. Women's 
together once again in one hand a.nd directly promote limited estate, ordained by the sages and a pE!culiarity of 
·entire disruptio~ and vilest corruption on the other. . Hindn Law, is admitt~y a.?- excelle_nt device. to pro~de 

Divisions of property to minutest possible _particles a.r!l for widows under certa.m 01rcumsta.?-ces consiStent With 
not beneficial even in most advanced countries far less are the notion of womenbood and .marrta.ge, not found ·else
they so desirable for a. country industrially ~ackwa.rd where a.nd ·has _been wo~king smoothlv even und~r P';'6s?nt 
where it becomes difficult. to collect ·.a. small . capital even day ch~ged Circumstances.. Is _t~e plea.. for s~mplifytng 
for a. modest enterprise. The little ca.plt&l now m the control the sub]eot enough to abolliih a thing which prove to be 
and hands of Hindus would soon disappear in a. couple of a ~eat boon to the society 1 Incidence of.limited interest 
-decades a.nd difficulties would become unsurmountable in of Stridhana.' pi·operty must'find a pla.~ in the Code. 
-collecting ca.pita.lfor any big enterprise aJ;ld India. may have . · The 'V&rna.' and 'Gotra' have a. special significance 
to beg and beseech foreigners for capita.! to be ljjnt on terms in Hindu Law which ,viJl cease to be a. Hindu Law without 
dictated by them. Can ' India afford to accept such them.. ·Restrictions imposed with regard to n:iarriages and 
proposals at the very dawn ·of industrial development :i other matters have proyed beneficia.! to the society. It is , 

. Nay the ti.me ha.s now comt;~ whel). every a.~tempt s~oulil be true tha.t there ha.s been some inter=ca.ste ma.rria.gesspecia.lly 
made to make circumstances so tha.t,reqmred capital may forbidden for this age and probably, though fewer, such 
·be ea.sily available for· any big enterprise and for , that marria.ges took place in an!lient days. Proge_ny of such · 

r purpose it may .be necessary to I minimise divisions by marria.grs may have embraced a different religion or may 
restricting i):lheritance ~ath~r than enla.rgement the_reof f?r have been assimilated· somewhere in the Hindu society 
1!0me time to come. ·Hindus ar~ prepared for sacrifices m gradna.lly. by infiux ot time. Sttch contingency can be 
this respect should ciroumsta.uces demand such. , · met bv ·.dividing. the ' Sudras ' in two groups and 

Unless some clear-out principles are enunciated .in the de~cenda.nts of AUch ma.rria.ge l.ll&Y be classified in one group 
light whereof proposed provisions' -~re to be made, there or the other p!lrgons in one- of those groups who having 
woula be no end of a.rgwnents which· are bound· .to be. followed any other religion embrace Hinduism or profess 
vague a.nd may appear to be out .of yo_int. W~en. some to follow Hindu religion. Following a particular tralle or. 
general principles a.re adhered to ·1t IS l.IIllUatena.l if. one profession and inter.ca.ste marriage raise the question of 
-distant kindred be preferred in the ne~ proposals to another t•egrouping the follower$ in some particular caste as con-
-entitled under the- present law: : The fra~ers ·of the t.emplated in our ' Sha...tras '. The problem of regrouping 
proposed Bill have proceeded half-heartedly everywhere is not easy to solve. A section of the population asserts 
and the fr<ltering and foJ!a.cious arguments advanced ~or the that difficulties would disappea.r'iD. free India when every 
propose~ changes are illogica.l, \m~na.ble a.nd Wlt~out measure ha.s fu be weighed for nationr<l utility and national 
premises, .· , . self-respect wi~houj; being guided· or C?ntrolled by indi~ 

It will be sufficient here to note that while r~ghts to vidual or self-interest· prompted at the msta.nce of otheN. 
"heirship have been extended to daughters of an mtesta.te However a solution can be worked. out if the principle of 
no such riflht .ba.s been,extllnded to daughter's son· eyen regrouping be a.ocepta.ble but as a mat'ter of fa.ot the time 
~hough daughter's son oan confer .~spiritual' benefit' as 'ill. not _yet ripe for it and opposition thereto appears·to be 
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~idabk. Thus eoucrete proposals in respect t4ereof 
~ not. be di>'lli!SOOd at ~t and may be J~ft; to future 
~tions llilen the 1li'Ct'SSity may be fult or become 
~ng.. • ' 

It m&v ooli be quit<> out of place to mention that the 
&n.'ltan.DhlU'llla is-all pervading based on laws of Nature 
MJi then-fore eternal. Even Muslims a.nd Christians 
cannot. be outside the operation and the scopt~ of Natural 
Ja.ws a.nd l!ternJty. Their means and methods, ma.ruters 

- snd customs are only deprecated as illogica.l and un
scientific and thl'refore unsuitable for social integrity .. It 
would be owt of place to discuss at length the subject 
but the suggestion of keeping a register for inter-caste and 
inter-:rel:igions llllUTiages fur those who have admiration for_ 
the ' &nata.n ' Dharma and Indian culture and traditions 
may be profitably utilized. Such ma.rriages even though 
they can be solemnized in the usual way, the method of 
regi."tration th~f will furnish ail additional evidence for 
\he pmposes of succession and other ma.tters to be applicable 
to the married couple and their issues. 

The introduction of monogamy is at present uncalled 
fur. -Instances of polygamy are fuw and. negligible except 
in <mtain sections part-icularly well-to-do Kshatriya.s and 
others under exceptional circUJUStanoos and therefore the' 
lega.l check oont<>ruplated in the Code is not warrantred. 
Restrictions proposed to be placed on Hindu· marriages 
ruav not only prom'lte social evils but may also tend i9 
fuvour conversion to Islam. . . ' 

Hindu scriptureS look into marriage as' a sacred union 
absolutely necessary for the welfare and progress of the 
society and therefore rules are not only very strict hut 
also they are.respected aild adhered to by every Indian 
and thus scriptureS encourage ma:riage and discourage 
drrorce unw interpreted as absolute prohibition of divorce 
ibough in ancient days divorce ·was permitted under · 
special and exceptional eirct:IqlStances. · The framers of 
the Bill have proceeded on wrong hypotheses and therefore 
provisions relating thereto have become unacceptable and 
not even suited to needs of the society. European mam1ers 
and customs are followed in India and indtated by some 
IniJi8;ns negligible in number, who )lave been responsible for 
the clamour for divoree as a counter.measure to eliminate 
the rigours of monogamy. Protection tllljoyed todav by an 
illiterate and .faithful wife of an incorrigible husband will be 

, goM and probably divorce would be sought by insinuating 
' false charges on an innocent wife and tbWI force her j;o seek 
another husband leaving aside the high ideals of cha.stitv and 
morality which, held in so high esteem today; would be 
reduced to mockecy. Even if the principles of divoree be 
introduced it should be so framed as it mav be consonant 
with I!Criptures and' not impair the high ideals and tradi-

~ tions which the whole world JDB:Y feel proud of. 

, Tho chapter On adoptiOJ.l is mere!y an apologia probably 
iilserted to keep up an appearance only. The Code as 
fra.rued is definitely inliuenced by Western and Muslim 
ideology repugnant to the principleR of adontion and its 
:idea.lisnL The position ther!lfore has become most 
anomalous. For example, the widow of an intestate 
without a.n issue takes the whole of her husband's propertv 
absolutely. How een she be divested of properties 8'0 
vested in her even if she adopts -t. son under an authority 
duly registered. The evil of conferring an absolute e&tate 
on ~ws may IJ4; conveniently reitern.ted here for there 
will always be an mducement from undesirable pemoll8 for 
inf;erOOlJI'I!e, ' 

Rules for inheritance for hermits are again a. misnomer. 
How can a pe!"!!Jl· who has renounced the world beoome 
poese!!8ed of worldly riches so long as he dOt·s not retract 
remmcia.tion and onte again enters a worldly life ~ The 
general Jiotion today is that wealth and riches are given to 
an ~ie for some charitable and' religious pin-poses and he 
holds· the property not 118 an absolute owner thereof but 
retaiJl8 only in trust for some specific purposes. In'ltances 
are not rare where an endowment for religious and charit-

, able purposes have ~ converted after a lapse of time 
· into banking and bnsme<~S houses controlled lfy hermits 

appaT<mtly I!B.id to have renounced the world but in fact 
1-.n on worldly luxUries and sometimes given to ·debau. 
ellery· and other vices deprecated even in worldly life 
~ion of private right in a slipshod ~nner is not 
lW!tified. Courts in India have been reluctant under 
teetioo M of the Code of Civil Procedure to gral)t ~equate 

relief even in cases of an express trust where mismanage. 
ment, extravagance and brooches had been proved and to . 
confer th& right of inheritance would exclude the very 
jurisdiction-' of such court.'! to remove a person succeeding 
under .the law~ Ma.tters relating to endowruant are a vast 
subject in itoolf and it may be pt•ofitable to n:a.mine the 
proposals adopted at the All-India. Sadhu Sammelan held 
in B:1na.res in 1938 and 'then frame la.ws so a.s to givo full 

, effect to what such end<lwment.'! and religions orders stand 
for. 

48. Sri. Arya Mahlla Hltakarlni Mahaparlshad, 
. . Jagatgnnj, .Benares. 

'On behalf of the. All-India Council of Sri Arya. Malilla 
Hitakarini Mahapa.rishad'-the Representative Associa.tion 
of the Sanatani Hindu ladies of India-! beg respectfully 
to subluit the following statement in connection with the 
Hindu Marriage a.nd Succession Bills and Codification of 
the Hindu Dharma ShMtras for favourable consideration 
of the Government of India and of His Excellency the 
Viceroy and Governor-General of India. who is the highest 
representative of our Emperor. • 

2. That a.t the outset kindly allow rue to observe that the 
measures are M unwise a.s they are unjust and uustates
manlike and simply cut at the very root of the aa.cred 
religion of the Varna.sra.mi Sanataui Hindus who ~re by 
their inherent nature sincerely loyal to the Sovereign and 
that the mea.sures a;-e !llrectly in conflict with the Royal 
Procla.ma.tion of Her Imperial Majesty, the late Empress 
Victoria of sacred and loving memory assuring oop1plete 
neutra.lity: in matters of religion and confirmation of the 
ll&Ille gracious promise by all Her Majesty's worthy' succes• 
sors and that lot.'! of representations strongly protesting 
against the anti-Hindu Bills. have been submitted to the 
authorities by numerous societies and important person· 
ages from ·every part of the country. · , _ 

3. That as regards the legal a.speot of the measure,. 
eminent lawyers of nearly all provin JeS of India and the 
highest bga.J authorities in the land, the Calcutta High · 
Court Bar Association, sa.ys-" the Bill is inopportune, 
ill-advised, an uncalled for mea.sure;,hs.rmful and highly 
-detrimental to the religious, social and econoluic interests 
of the Hindu COlUJl!~ty and is diametrically opposed 1» 
the custom and sentllllent.'! of those on whom it is sought 
to be imposed and this Association strongly urges on-
Goverrunent to drop the said Bill."- . 

_4. That all educated and experienced persons will agree
With :US that the Goverrunent Councillors-the originators 
of such anti-Hindu Bills-and the so-called Hindu reformers 
who rend their support to the all-harmful anti-religious
movement-e.~. both not only ignorant of, bnt on account 
of wan~ ?f relig:tous. education, are sadly. unmindful about,. 
the religiOn of the ancient Hindus and its main principles 
as well as. the unchallenged Vedic Philosophy. These 
ignorant persons are quite unaware of the highest philoso· 
phical a.spect of the teachings of our Shastra.s re~a.rding
our Caste system, Gotra · and Prava.ra Order and the· 
theological ba.sis on which Hindu· marriage system and 
the " Dayabagha ", i.e., Succession Laws of Dharma 
Shaatra.s so firmly stand. · : 

5. That the religion of the ancient Hindus, who are
considered by both the Orient and Occident a.s. the Early 
Promoters of world civilization, has, according to the Holy 
Scriptures of the Hindus, its special creeds· distinctly 
!Mr~g it off' from all other religion eXisting at present 
1!1 Hindusthan; · The fundamental principles of th& 
-particular religion of the Varnaeralui Hindus, prominently 
mclude, among others, (a) the.faith in the eldstence of the 
Mighty Occult Government formed of its dispellBing high 
of!i~·bearers of various. types ca.lled Rishis, Deva.s, and 
Pttns, etc., who direqtly control our mortal world · . (b)
the fait~ in the order ?f Yarna DhariD.li or the ca~te sistem 
based on subtlest sctentific formul&.l with the object of 
maintainin:g the purity of the spiritual 'race of humanity 
through special virtues of the female order and through 
hereditary Organization and birth-right · (c) implicit faith 
in the unerring authoritativeness of the Vedas and Sha.stra.s 
which are the sacred books revealed the one directly ~nd 
~he. ~ther indirectly-from the Occult world through $-e 
mvunble help of the Devas and as such i:nust not be 
interef~r<;d with by any hum&n agency ; {~) the faith in 
~he Dtvrue Law of ;Karma-bodily, vocal,' mental and 
mtellectual actiollB a.nd reactioll8 a.nd their inevitable 
creation of Sl\nskaras, i.e., seed!! of Karma; (e)._the fa.itb 
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in the Sa.titwa. Dharma. of the Hindu womenhood-tbeir 
chastity of a.n exJ;reme ns.ture and self-sacrifice of the 
highest grade for no.tionail tranquillity, social a.nd family 
peace as well as for establishing ponnecting link with the 

interference in the performance of their religious rites, 
which is against the .policy· of the Government's non. 
interference in the religious matters of the Hindus. · 1 

. The Sabha is o( the firm opinion that any such alters.;. 
tion in the.present religious traditions and the rites of the. 
Hindus, which is not based on religious and shastric lities, 
is altogether unpracticable; and the proposed "Hindu 

_,.Code " and the Bills in question, besides being directly 
antagonistic .to Hindu cutture, Hindu religioa, Hindu 
civilization and Hindu tradition, will not only be harm
ful to the peaceful well managed joint family system of 
the Hindus, but :will also bring untold misery and . evils 
in their daily life. · , • , 

. ocorut Government and (f) the faith in the theory of 
rebirth of the soul-e.nd in the laws of Shraddha., Tarpana; 
and other religious ceremonies in order to help the departed 
souls of ancestors in the next world including marria.ge 
laws and laws of inheritance which are all equally helpful 
in keeping the, onward inarch in, thB next . world and in 
rebirth of the departed souls in regular and safe order':' 
It will thus be clear that the proposed codification of the 
Hindu Dharma Shastras is a direct interference with the 
~Jigion of tbe Hindus in general and the Bills· under · 
diScussion out directly at the root of the abovementioned ' 51. His Holiness Sr(Raghava Acharya Swami ol 
religious principles in particular. · · Acharya Pith, Barielly (U.P.). , 

6. Thatat such a)l unprecedented distu.rbed period of the 1. The opening clause proposes to amend Hindu Dharma. 
world history and specially .. of Indian History and Shastra but nobody is empowered to amend them. 
benign Government is humbly requested to refrain 'from 2. The definition of' Hi.pdu' given in caluse 1 (2) is 

_ lending any weight to such seriously dangerous. enactments very general to inclu!le those who do not follow Hinduism. 
directly affecting the:personal religious laws of the Varna. 3. L~~ow of Intestate and Testamentary Succession has 

.srami Hindus who are ever peace-loving and loyal by been clearly laid down in Hindu Dharma Sastras which is 
nature and who make up the bnlk of the population of nnchangea.ble. · . . 
the Indian Empire. That the so-called reformers, who are 4 •. Hindu· Code must have no. concern with Special 
no other than the non-Hindu elements of the political Marriage Act as in Part.I-6 and· Civil Marriage (Part IV-7· 
Hind.u group, cannot possibly ignore the existence of the 22). - -
ancient Hindus of Hindusthan and their "special creed • 5., Hindu ~arriag? is lndissoluble, so clauses dealing with 
which is distinctly apart from other creeds of the world. ~!Jllity and dissolution of marriages should have no pla011. 
• , 7: That the ignorant Government Councillors and the · m the Code. . ' · , . · 
rabid ;reformers may convenleutly call it superstition, but ' 6. Pelll!'l C?~e 18 the proper place to -deal mt~ mamter. 
they cannot overlook the fact the Sanatani Varnasrami ance of il}eg~timate son, dangbter and concubmage and 
Hindu ladies hav~ their own· unftinching faith in the not the·Rindu Oode. . · , 
holiest Satitwa Dharma and such unholy ideas as the · 7 · Forms; of adoption oth~ than Dattaka• have been 
divorce. system, widov re-marriage, are 'down-right, · fully re';Ogwzed by ou.r Dha.rm~ Shastras ; draft _should not . 
shocking and e~mely painful to the enligh~I)ed and oppose .1t. · . • . , . , , ' 
religious-minded higher caste ladies. All educs.ted persons 8· Hindu Code must fullY, ·remam aocor~g to Hmdu 
can well imagine how gCt(lless materialistic cultu.re and Dharma Shastras. . 
irreligiousness have utterly failed to-shake the spiritually 52. Sri Hanuman Prasad Poddar, Editor, "The Kalyan.•• 
deep-ro,oted faith of the vast ma:jority of th~ Hindu · The Committee appointed in 1941 wentoutsideitsterms 
population. · 'ofreference and most strongly recommended in its report ro 

8. That the measu.re directly affpcting the religioil of the Government of India the preparation of a complete 
the Hindus is against thE! injunctions of the Vedas and the . Code of Hindu Law. The Government of India, we under. 
Shastras, is ·against ,the philosophical theology of the · stand, accepted this recommendati:on withoqt consultmg 
ancient Hindu race and as such, in the opinion of the the bUlk of the Hindu opiniqn and entrusted the same 
Arya. Mahila Hitakarini Mahapatishad-the universally. Committee with the wurk of preparing a dra:£1; of the pro- '· ' 
recognized representative association of Varnasrami posed Hindu Code. Thus it will be seen at the vary: ·out
Hindu ladies-the anti-Hindu-;Bills should be thrown out set how this momentous issu~ of the-codification of Hindu 
and the measu.res of codifying.the Hindu Dharma Shastras Law was determined up~n in ~haphazard way. ·.Jn 
be stoppea fo_r ensUring the abiding welfare of both Hindu .the explanatory statement prefi:ited to the draft the 
India and the Governinent. For t~ act of justice the Committee makes . a categorical observation, which ;is· 
Sanatani India. will praY: to the Almighty. hardly borne out by facts. It is. generally felt, the Commit-

• tee says, that .the evils of piecemeal legislation on this 
49. Arya Pratinidhi Sabha, U.P. (Seor.etary-Bam Dutta subject should be avoided and that an entire.Rindu Code 

Shukla, Esq., M;A., LL.B., Advocate). acceptable to the general Hiridu public shbuld be in opera-
In the 'considered opinion of the Arya Pratinidhi Sabha, tion at an early date. Weworildr,espectfully'ask the' Com

United Provinces, the proposed draft Hindu Code alleged mittee as to whom they consulted on this subject and what 
to have been prepared for the benefit of the Hindus will justif\cation they have far ma.king. this categorical state
really prove detrimental t<1 them. The said Code, if passed ment. With the exception of a few lawyers-whose outlook 
and made into law will'not only give rise to litigation on life, I am afraid; is purely secular and materialistic'and 
and encou.rage 'ruinous fragmentation of property but-it who have been trained in a way of thinlting which is alien to, 
will. certainly be instrumental in · destroying .u.ge-long the genius and temperament. of the Hindu nation a.n,d anta: 
Arya Hindu cultu.r~ and disrupting the socisl organization goni;Jti~ to tJ:ie Hindu view oflifeand w~o are accu~med 
of the'Hindu society from its very roots. . · to VIeWing things mefely from the professiOnal standpomt- ., 

The Sabha, therefore, . strongly. lirges . the Govern- , the bulk of Hindu opinion will, we presume, · hardly 
ment that it should not attempt to' impos~ the draft Hindu ·fuv;our .such codification. Moreover, the need ofpieceml\llol
Code after pa.ssing it · as law in spite · of opposition. legiSlatiOn cannot be obyiated even after such codification 

It ~ay be further urged that the Sabha opposes the..,_has been accomplish~d and agreed upon by' all. Under 
Code ui ,its fundamental principles a.n,d he~?-Ce. it does not the existing COJll!titution, so far as agricultural' land' is 
submit any dej;ailed proposals ,on its merits. , concerned, the power ,of legislation rests ..entirely with the 
' · · . ·. Provinces. Even if the draft Hindu Code is pass~d by the 

50. Shrl Ganga Sabhl!o, HardVfar. prese~~ Central ~~Istu:e, the Con;mittee can only -hope 
, Shri G;mga Sabha, Hardwar, strongly protests against that · the PIJ?~mai legJsl~_tures Will sp~y;, exten~' its 
the pr6poseo;l " Hindu Code " prepared by the " ;Hindu· r.elevan~ _pro::ooons to agncultural ~nd ~- · . Su_bJects 
Law Commit-tee" and 1 ,t.he •• Intestate Succession" and like ~lig~ous endowm(\l~ts and the Hmdu La•y, rcla.tmg ,to 
" Hindu Marriage " Bills introduced in the Central , 'cha;Jtlcs and gifts also fall beyond •the proympe of the 
Assembly, anp emphatioally u.rges upon the Government Central Le~lature. Thus piecemeallegislati~n shall have 
to withdraw\ the• Bills in question and Ca.ncel the said !'<> be resorted .to even ofte_r t~e present Code .~as passed 

.. Hindu Law Coinmittee. ~to Ia:w. Ag~, the. c~;nstttuttonal future of .this country 
·The succession and maqiage, _etc., religious rit!JS 'of the' 18 yet uncerta.m and 1t 18 dol!bt.ful whether a Code passed 

Hindus are only constituted according to Dharma Shastras, by the Pre!!ent Central ~gislatur~ ~ at all have any 
, and any kind of alteration in these religibus ceremonies perm~nen~ effect. . ~~s, m ~ur opl1llon, to embark '!POD 

·of thB Hindus is considered unwarrantable and undesirable a le!pslstion of this kind at tlie present juncture Will hardly; • 
., . . . , • be WlSe or ca.lled for. 

I.:.,..;~o · ., 
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'rhe snrao-tr\ll'tm't' of Hitt.ln s.:>ci-:_ty _is f~unded .on and should be a.llowed to stand as it obtains .at 'presen~ · 
('l:~al princip!<"l! dl'rive<i from th~ ::s.rutts (\ edasY and in the various parts of the country. . 

· Smritis (ancit·11t !.<ow books): ~hioi~ !"re ~ga.rded by the llloruovu, in our ou~ia.l and religious' matters the opinion 
Hindus as emt-()(h·ing thl'> dtVUl!' mnmctions. These two of lawyers ca!IDot and should not be allowed to prevail, 
l'l'l-~ of sam-d. llU>rature coupled ~tll the inunemorial .Although we have no reason 'to question their good faith. 
~b"t(.ms and usagt.'S 1rhicll have been handed down from and sincerity of purpose, and appreciate their eagernei!B 
~tion w generation from . time without beginning to reform our society, we are afraid they cannot view things f 
o;m.<titutE-the ,;,ur<leS of Hindu La.w and no Government in their right perspective as they cannot appreciate the Hindu-· 
« ptllitmU authority has the power to meddle with it point of view •. ·It is the opinion of our learned pundits, 
or ~ it at '\\ill. According to the political theory of who are well-versed in the scriptures' ltlld. can 'rightly 
the Hindu a Kin~< is the oustddian of law and not its maker. interpret them, the heads of families and our village pan.' 
His duty~ to enforce it among his subjeots and administer ·chaya.ts, our family priests, the Dharma.dhikaris and above 
ju..<tice&~· to the injunctions of the Dharma &\stras. , all, the pious Acha.ryas of the various religious sects or 
Mshar:shi Yajnavalkya., one of the, foremost law-givers, Sa.mprada.ya!\ as they are caJled, that should count in 
1!3'1'!1 :-'. • tliese matters and no attempt should he·made to overhaul , 

• "A King should dispose of judicial and other matters our social system without co;msulting aJl these functionariee 
in COII»"llltation with learned Brahmans according to the who exercise parrallel authority and jurisdiction along with 
injun~tions of the Dharma Sastras free from. "'IDger and the judiciary of the state. • · . · · ' 

- greed-" • . · · With these prell.mina.ry remarks we proceed to .e:x11mine 
Ever since their 8Sil1.llllption of supreme authority in briefly the various provisions of the proposed Hindu Code 

thls land, the British G:>vernment, too, had been. conSis- which are obviously objectionable and opposed to the 
t.-..ntly following this principle and had been observing a fundamental. principles underlying our social system, 
policy of strict non-interference in our religious and social .which has some peculia.rities of its own. We should, 
~~Utters. Bnt of late, this principle is being violated in howev_!!.r, like to make it clear at the very outset that we 

. &cl;ual practice and our legisla.tive bodies, too, have arro· shaJl discuss thes11 features of the Code from the I.a.yman's 
gated to themselves the function' of legislating on our point of view ; for our knowledge ,of law or jurisprudence 

. social and religions matters, which in reality does 'not , is l).a.rdly worth the name. Whati strikes the most casual 
belong to them. It may be observed in this com1exion observer is the fact that the proposed Code seeks to 
that the Central ~"'islature, as at present constituted, demolish the four corner-stones of our social structure, viz.; 

• ~ no ,.ma.."ldate from the Hindu community to (1) our time-honoured customs and usages which have held 
. introduce drastic and revolutionary changes in their existing 1 undisputed sway throughout the length and breadth of our 
law. It would, therefOre, he! contrary ·to every principle sacred motherland from time inunemorial and for which 
of demoora.tic institutions and representative legislatures, even our ,holy books cherish the. highest regard ; (2) the . 
as has been rightly pointed out by Dr. K. N. Ka.tju, that a institution of patrilineal family with its special form-the 
task of thi!! m~tude should be. entrusted to the present joint family system, better known as the coparcen11ry in 
le!!'.slat:lre unfortified by a. popular mandate. .. legal pha.rresalogy-which is the very backbone· of our 

"0ne of the objects of the Committee, it is alleged, is to society and has been extolled by Western: scholars as the 
ewlve a uniform Go<h of Hindu La.w which '\\ill apply "Hindu Republic", and 'lllhich, though com\>ining aJl the 
to :1ll H"mdus, by blending the most progressive elements virWes of soci.a.lism, is entirely free from its defects ; (3) · 
in the V3rious schools of law which prevail in the different the caste system or the institution of hereditary caste, 
pa.rl.ll. of the oountry. However laudable ·this object may w~ch has, preserved the integrity of Hindu society for 
be, it is not in consonance with the fundamental prjnciples countless milleniums and successfully withstood and 
underlying our social .§Ystem. · As has been seen above, repulsed the repeated .attack!! of militant alien cultures, 

_the va.rious cutoms and u.sll.ges obtaining from time im~ diametricaJly opposed social systems and proselytizing 
memoria.\ in the 'ta.-ious communities inh11biting the religions, and maintained the purity of blood which is so 
va....-iollll pvts of this vast sub-continent form one of the highly valued both from the ethnological and the spiritual 
principll sources of Hindu ~wand t!J.ey cannot be abqlished point of view ; and above '9.ll. (4) the lofty ideal of feminine ' 
QT interferred with without undermining the very chastity, which is the pride of the Hindu nation and which 
Io;m:htions.of our society. W:~ can. ill-afford to ~ay such ·inspired the ~oble Ra.jput ladies even in .the medieaval 
a. llea.vy pnoo for secnrmg nmform1ty. Our soc10ty has period to burn themselves alive in thousands •'rather tha.rl' 
always sho~ th.e highest regard for ~has~ customs and allow their modesty to be · outr11ged by the aggressive 
.u.sa.ges. Lord lla.nu, O:Jr form()st law g~ver, says: ·Muha.mma.d.an conquerors. Thus it. mn appear that the 

" What may be. fot:UJd to ~ve observed in pra.c~ce by proposed Hindu Code seeks to cut at the vecy: root of our 
the good a.nd the nghteous twice-born men (of different hoary culture and mn take the very_ life out of our social. 
grmrps), that he sh:'ll ?rda.in for. e;ountries, fa.mili~ and system if it is passed into·law, 11nd cam1ot •therefore
ca.sWs, a.nd ~at. which J.S anta.gonisttc (to such pra.cttce) " be sufficiently denounced. We· would, therefore,. appeal 
-{Manusmritk' VIII-46). · to the Governm.ent of .India not to allow the .Code to be 

Again, he says: • . · . introduced in the Central ~latli.re, to diflllolve-the Hindu 
"·He shall tt'l',a.d the path of the virtuous by the same 

1 

La.w Committee and to see th11t no such a.t.tempts are made 
wa.y in which his fathers and grandfathers have ~en. in future to ta:mper with 'the funW.mentl).ls of our social 
goin~ by tila.t wa.y he '\\ill not incur b!a.me ":-(Manusmrith' · system, which have stood the test of age$. · 
Jf"-178). · 1 ' . · • The function. of a State is to promote the high ideals for 

· Maharishi Yajn&va.lkya who sayt : which a. particUlar society stands and to. prellerve the high 
·" Wha.wver custom practice or family usa · Us ,. standard of morality wllich it keeps before its eyes rather 

·in a country, it should be observed. in the sam!~~;:! it than countenance any ~ptive mea:-ure'which seek7 to 
stood when the coimtry was brought unJier subjection." . lo~er the sts;ndiJ:rd of m?ra.lity or conmve 11t transgressiOns 

· -succeMion in our country is governed 'by.J;wo diver ent w~ch contrih~ to. brmg down th? moral to~e of ~e, 
schools of law (ll theDa.yabhaga.schoolq.nd (2) theMi'kk. society .. Lega.lizmg mter,caste ~11~1a~es and dlR!O)ution 
shara. schooL The former is recognized in Be al 10 of mamages, ar;nong others, Wlll, It IS feared, dectdedly 
while the latter !folds away in the rest of Indii. 'he a eo~: ha':e the effect of ~owering. t?e moral. tonCYof, the Hindu 
mittee in its anxiety to secure uniformity has tried to. SOCiety and should m our oplll!.on never be a.llowed. 
blend the two schools by partially adopting the provisions ·PRELIMINARY;/ 
of the form~ schoo~ and partly those of ~he lat~r and nia.d.e , The definition of a. Hindu hai! been extended 80 as to 
th~, ~}'plica.ble to the whole of India. This, to our include even Buddllists, Jains and Sikhs n11y even con-verts 
mind, J.S ~ry ; t~e two systems are working sa.tis- ~ the Hindu ·religion ; illegitimate 'children of Hindu 
ra.ctorilr ill. their respect!::£ ar~ an~ need n;ot be 11malga.. parents, and those ~ho have given up the orthodox 
mated Just f?I' the sake unifonmty. This becomes aU practices of Hinduism or e:xpressed disbelief in wy of its· 
the ?Dare unnecessa.ry when. we find t~t there is much tenets mu'. also· be entitled to Ca.ll ·themselves Hindna. 
af!!nity between the two systems, the pomts of ~erence Prima facie there shoulq be no o~jection in extending 'the Mnra, few and. far between. Even modern writers like de!ID!tion of a Hindu thus ; but the intention with which , 
the te Dr~a.na:th Sen.and the late Mr._q. C. Sarka.r thlB 18 being done, viz., to allow such converts to marry t\e recoz., thJs affinity and the dec~w~ of ~he within the folcfofthe Hindu•society and to succeed to the 
'the~~ :nngen!tv~lso ~~~ the1rb BII!lilsnty. p~trimony o! Hindus is mischievous and, if carrie~· out, 

. no • ore, e disturbed will undenrune the fundamental principle of punty of 
} 
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· &ce and will m~r the ~piritual relation maintained between w~~ch is sought to be removed by our • enlightened • 
· ilie spirit of a deceased and his descendants through the . social reformers by means of such anti-Hindu Codps mis
..()fferings of -Pinda and water, which form one of the named as Hindu Codes. 
·principal tenets of Hinduism and cannot be compromised It is precisely with this end in view (viz. to secure other
on any ,acconnt. This will !livest marriage. and successi,on worldly· happiness thiough offerings q;f Pinda and water) 
both of their religio.us. cha~acter. and ;will make the~~t ~t every Hindu is called upon to.ma.i:ry a. virgin girl bel.Qng
purely' mundane a.ffmrs, ,which ~annot be acceptable. to ~ to. the .same caste but in no case to the same gotra, 
orthodox and relig!OUS·mplded Rind us. .. . mth. oo~m other ~strictiollf!, and procreate · c~dren, 
' The application of the ·word " caste " hi!.!! similarly '!'he mst1~tion of llllm'!a.ge, too, in this way is htld to be a 
been restricted to the four principal divisions or 'V arnas · sacrament, which binds the husb!llid and. wife with ·a 
as they are called in Shastr~ic. term~ol?gy, thus excluding sa\]red tie so as to·lina.ble them to reach the 8'Wfll.m'111111f.rmura 
the various sub-castes eXJ.Stmg mthin t)le four· main of life, viz., moksha or liberation from the chain of re-birth 
divisions. This .is obviously intended to . r~move • all ~hrough religious practices caiTied on jointly in a. dis: 
distinctions between the d!Jferent. s~b-castes and amalga- m~rested way fo~ t~e .sake ?f duty a.nd strictly in accordance 
mate them by al)owing mtermama~es bet:veen t~em. mth.the Shastra~c.mJunctiOD;S, ra.th~r than a social or civil 
This, too, is objectlonable fr?m the ~du. J!OIDt .·of Vl~;w, , ~contract ente~d ~to at will a.s a. x:esult of. temporary 
whicli recognizes the necllSSity ·of mamtammg all these mutual a.ttraottpn JUSt for the sake of mdulging in sensual 
differences for prel!e~g :he , distinc~ive traits :of each pleasures, which could be . a~ easily ~ted witq, 
group·by way of spemalization. We Hindus are taught to mutual. agreement whenever: 1t IS convement or 'expedient 
see unity in diversity: and do/110~ believe in prescribing a to dd so. This redqc,es .the sacred instituti'on of marri.age' 
similar Code for all. · Moreover, this qefinitio~ ?pens the to a.. ~ar~ o~ a dolls' play a~ robs it of its soleinnity, .alld 
door for those who have embr&ced another TeligJ.on to get stability which .are1 so essent.w.l for making it a. source of ,: 
reconverted just in order to dlaim a share in their patrimony. lasting happiness .and mu~ual· good. The provisions of 
Thi~ will remove all. bar against the Hindu renouncing t~e propose1 Hindu Code on .the subject of m!l!'l'iage.and · 
their faith ana leaving the fold of. Hindu society, and thus. divorce ,too, as we shall see later, are exceedingly harinful 

. weaken the solidarity of our social organization. · as they OJ?en the 'd~or,for such conyenient marriages and 
. The definition of " stridhans. " has also been made very ~us deal a steggermg blow to our social system .whio,h. 

wide so as to fn.clude all kinds of property. In pur opinion llllposes ;so ?D.any healthy restrictions on o_ur sons and . 
women shonld not be a.llo'Y~ to f!UCceed . to ancestral • daug~ters ~~ly because ~hey· cailnot be expected to 
property nor shonld, such property, if inhentetl by .them,, 'exerCiSJ!. thetr, md?Pendent JUdgment/ on: questions whic}l 
be called •• 6 tridhana.''" ·•• Stridliana. " should be taken are of such Vital nnportance to them if they a.l1! left tO 
to cover only such movable property, e.g., money, orns.• themselv~s and allowe~ to use their ~wn. discretion. . 
mentli etc. -as may be bestowed on a '\VOm&n by her Re.1rerttng to the subject of successiOn 1t may be pointed 
husba~d or ~ther relation for her peJ;Sons.l use. . out that by allowi,ng-daughf:ers to. :inherit a part of their 

· · -.father's property the Comt111ttee have obviously, tried to . 
. _ SuoOESSION. introduce the Muhammadan Law into our system and have 

·The pecnliarity attaching to succession among the Hindus thus exposed us to· the evils which mar the happy relolt~on& . 
'is that the right to inhetit the property· of a deceased eubsistibg between brothers and sisters in that' sogiety. 
devolves on the person or persona who are competent Up till now the responsibility in respect o£ oilr daughters 
to offur him oblations in the shape of Pinda. and water and . rested on our shoulders only up to their marriage: .. At the 
thus confer.-spiritual benefit on him. In this way, •the. time of.wedding and even after -that a father,or br.other 
'relation 'between the deceased and hie heirs and the heirs could give anything he liked to his daUghter or sister~ 
of his hefui is maintained for ever a.nd the line of descent Whiie sending away his daughter or siste~ to her :father. 
remains unbroken. According to the investigations ca.rried in~law's afte~ her marriage a father or brother deemed it 
on by the Hindu Rif!his in the domain. of spiritual science-;. his sacred dUty to give away as dowry or nuptial presents 
the conclusion of which is as correct, rather more correct the maximum he. could give even tll.ough he had to-inopr 
than those of any modern Scientif!.o ~esea~ch inasmuch ·a.s debts for doing, so, and she continued to. get something 
they had developed through :YogJ.o practice~ a. transc?D.- from .her :fa.th~rs house off_ and on till her death .. But 
dental vision which penetrates ~ugh the ~t shrouding she did no~ cla1m any share ~ her :father's property. The 

'the invisible "beyond li-the spirits of'1lur deceased fore• reason was that, she was gotng to be in due course th& 
:fa.thqrs accept the offerings of those alone who stand in the mistress of her husband's house where she held undisputed 
.relation of Sil.pindas' to the!D', i,e.; -w:ho a~ related~ them sway. No~ b;y: allowing ~er a sha~ in ~er father's pl'O'· 
· up to the seventh degree 1n the ~le line, .and m the perty she 1s betng recogruzed a.s a co-hell', a.nd therefore 
absenee of such Sapindas from any one 'belonging to the. a rival of her brothers and in this way the Sa.cred relailion. 
same gotra. or main line. It, is according to this religious . so far subsisting between brothers and sisters is , being 
principles which .is an article of faith with the B:i.ndl¥1, made a. thing o£ the past. '· · 
that adoption alsO is restricted to Sapindas alone and . The resnlt of this will be that the property of every 

' is extended to Sa.gotras only when,there are no Sapinda~ householder will have to be ·partitioiied after his deatb, if 
surviving. . .. ~ . · . . · . ~e lea_ves a daughter behi.t\d him and~ the. proprietary 

Female relations even though falling mthin the orb1t · nghts m respect of a part thereof will nece~rily be shifted 
of Sapinda.s and illegitimate sons (i.e., son.S born othQrwise to another. family, viz.; that- of his son-inll.aw. This will · 
than through marriage• solemnized aocord1ng t? the injunc- deal a. ~;nbl~ blow to the joint :family system and break 
tiona of the Sastras) as well .. as ~hose belongutg to other up the mf:egt'i~y of ,one's an~estral property., And should 
gotrss; even though compr!Bed m the same caste, and · a.ny one die mthout .a. male ISSue he will be debarred once 

· similarly those who have embraced . another faith or for all from receiving offerings of Pinda and water .which 
, renounced the essen~ial practices forming part of the .Hilldu he would have otherwise received from his next-of•kin 

Code (not this-so-~lled Hindu Code, which is anti-~u inheriting. his property. With a view to retaining one's 
in its conception and outlook and· seeks to demolish the prOperty m the same family, it is permissible among the 
very foundations of the Hindu sociaL organization) are ,Muha.mma~ns to marry one's .own cousin. By allowing 
preo'uded from this right and hence debarred &om the ?ur. daughfers to. have a share in our property w.e a.re 
right of succession 'as well. Thus it will be seen that the mdirectly being encouraged to introduce such marriages in. 
Hindu customs and t~~sages are inseparably connected with. our sopiety as. well. In course of time marriages· between 
the laws of the other ·world and cannot be abolished or rea! brothers an.d sisters will• begin to be ·refi9gnized 118 . 

1 _changed without seriousl:JJ , affecting th'!l fundamental valid. Thus we shall be no better than~ brutes in this 
tenetS of our scientific religion: It will further be seen respect. · . : · · . · , . 
that females a.nd other individuals mentioned above Up till now Hindu women "uSed to be abducted for grati· 
are de1larre4 from successfon fin, firm religious grounds and fying one's carnal desires only; now tlre share of her father's 
not through a.ny social injustice arbitrarily · perpetrated property ;which she will fetch with her will act as a. further 

' · inc~ntive to their abduction. Again, there will be no bar, 1 
'Ihe word " llapinda " itaelf is <OrtVed from the word agamst a. father bequaa.thing his property by means of a. 

"l?inrla"anddenc,ttBone'\\"hotscompttcnttooffer••,Pindo.''· '11 to 'b d h lik 1 
' Accord ng to thie deftnit.on even 6 son born th•·ough a 8 ,. Wl any 0 Y e ?-'!· Oo~e.quen~ Y ~t will be open . 

' oalled~oiv 1 roorrin~e. '1\ldo" remarrio~e intar·C,ijt<' ro rri••g• or ~ any one who may like to disinherit his daughters to 
marriage between S.,gotrM a.nd .11 other fo ms of· moiT a~•• \execute a will) bequeathing 'his whole property in fa.vour 
forbidden by our Sa.stras will b". called ··~ illogttimat? son and of his sons alone. · In this way our daughters will not only · 
should bi~~~~ from sucoOSSlon CloQOr<hng .to the Hmdu Law. lose their share in their ~ther's property but will alsO forfei'-· 

·, 
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thy pd ll:(lOdwill of their ~thers and will Hindu Code,bas at several places ignored the fundameut!lj. 
~y be deprlved of ~at they usod ~ get from principles of our socio-religious system and seeks to intro. 
t};'b.'t~-by way of dowry ox-nuptial presents. The ~ud_.®t duce the laws of other foreign systems into our society. 

'of their nwria,gl) CllJlOOS6S will also ~ cu~ down. mth the For the marriage of girls ')Vh~ 'have completed the age 
resnlt thM the poor girls will stand to lose m both ways. · of sixteen, the consent of their guardians has been ~ 

The widom~ have also beell given a. share in the property pensed with. In our opini?n this res~r~ction should 'not 
of their hosbs.nd. This involves· the ~r of the p~perty be waived even after the g~rl has attained or passed the 
bein.r <fis¥pated as they are liable to full a. prey to the age of sixteen. For a. girl of sixteen or above cannot 
;madiin&tions of designing persons. Ag3iri, th~ 1 olassifi· be expected to have a. sound or ripe judgment and should 
tation of enumomted heirs in clause ~ and t:he ordB! of in no case be allowed a carte blanche in the matter of· het 
.their prioriw is defuctive from the Hindu pomt of Vlew. mh.rria.ge, as the same is more likel_y: to be abused than 
The ltindu 8hastras give priority to such heirs as are more turned into' good account. Of the ceremonies that are 
qualified to offer PindaS and :smw to the deoea.sed. observed at the time of marriage ouly two, viz., Saptapadi 
CIB.use 7 (b) pl8.ces sons who had been divided from their '!ond Panigra/w,rw. have been reco~ed as essentiu.l, 
fr.thet before his death on the same foo~ with those. :who while· Kanyadarw. has been converuently passed ovet. 
were living with him. This is unfeasona.ble. In our 'According to the Hindu Shastra.s, Kanyadarw. is as essen. 
opinion undivided sons should be given preference over tial as any of the other two ceremonies'8.1ld a. marriage' 
divided sons as the latter generally take .their_ share when. ca.unot be ,complete without this item. In f..ot, theta 
dividing themselves and if they are pro~D;iscuoualy ~ted oen be no Panigra/w,na witho_ut Kanyadana ... Hence 

-theyarelikelytoreoeivea.doublesharewhich they certainly Kanyadarw. should·uJso be reoogmzed as an essent1u.l part 
do not deserve. ~ $use 8 (4) a. -ivoman h&s ,been rooog· of the nuptial ceremony. , • . . 
Dimd as belon,ai.ng to ~~same:~~ as ~er father and Cla.use26concedestoeverywifetherighttoliveseparate
has oonsequently been gmm ~e ~tie to inhent the property ly from her husband under particular circumstances 
of her fr.ther's &,tT!lllotes. ~ m clearly opposed to the without forfeiting her claim to maintenanoe from him. 
Shastza.ic injunctions. Aooording to our ~a wox;um In our opinion this will open the door for every wife who 
eea.sestobeauagnawofherfatijerassoona.sshe mma.med. is not on good terms with her husband to establish in a 
Her gotra. is now the same as. that of her husband. She law-court sufficient reasons . justifying her living apart 
no Ion,aer ret&ins ~ sapsra.pa existence of lier 0 W!'- The two · from her h1Ls.band, which llll!l easily be done, and demand 
are~blyurutro:andaretrea..,ted'a.soneen?ty· Hence maintenance from him, which should not be allowed. 
llhe cannot and ~ould ~~be treated as a.n agnate of her With the avowed object of checking the dowry evil it has 
father once she lll ma.med and transferred to another been laid down that the money 'IWhioh may be given on 
fimri]y. • behaJf of the bride or the bridegrool)l in COII!lideration 

Sl'BIDWA: for consent given to the marriage shall be held by the othet 
In clause 14 (b) a deceased woman's parents and their party as a trust. In the case .of the money given to the', 

relatives too have 'been recogniZed as entitled to inherit bride, the latter will be entitled to demand it from het 
her property other than that received by her from her father-in-law on her completing her eighteenth year •. 
husl.Jtnd. ·This is in direct contravention of the Shastraic Instead of checking .t'he dowry evil this Will be led to 
mjuncl;ions a.wiis OJ1posed to the principle of Ka,nyadana. disputes qetween the girl 8.!ld her f'a.ther-in-la.w, 
The hand of a girlm given by her father as a gjft to her The Code also provides for dissolution of marriage 
would-be husband.· In this way she ceases to have any under speciu.l circumstances. It will be very easy to obtain 
connection· with her father's family and is bodily trans- a. decree from the llw-courts that such circumstances exist. 
£erred to her husband's 'family as soon as she is married. One has ~only to win over a medicu.l man to give evidence 
Thenlafter not only the parents of the girl but all her. in his or her favour or to secure a. few witnesses to corro; 
relatives. on her parents' Bide refnse to ta.k~ anything, borate one's statement. This. will lead to one'~ private 
even waw, from her father-in-law's, much less inherl:t her life being exposed and openly Criticized a.nd the high ideal 
property. Like the property of a. Brahman-and that set of conjuga.I fidelity will be compromised. Nay, the very 
apart for gods (for the maintenance of temj)les,.etc.) the women whose interests' are sought to be safeguarded by 
posset!Sions of ~·s sister or daughter are alsO • helci. as recourse to such reV'olutionary changes . in the existing 
Sacred and ~V10la.ble and can ~r be app:Opna.ted or d.a.w will have her position weakenM all the more.. Not
uaed for ones own. purposes. ~this way~ mclude suciv withstanding the· presence ·of a. number of vices in hel' 
provisions in. !he P~ .~ Code ~ to trample husband; an ordiilary:Rindu woman,•who is a. personifica-: 
upon our religions susoepttbilit1es and sen~~a~ •. which tion of modestY and meekness, will never dare to knock at 
llhould Jllmlr be allowed. In clause 14 (c) 1t IS la.1d doWD. . the door of a. law-court for obtaining a. divorce. She would 
that. in IJtTid1uma davolving on sons' and da.ughtel'l! ~ son silently and willingly· endure hardships J"a.ther than allow 
sha.ll take half t?e share of a. ila.ugh;.er. '!l1 our Opllllon a , the p~tigt:~ of her fa.mily te be lowered in the estima.tion 
daughter, even if allowed a share m .strf:l~lrw.m_, ~hO?'d of others. The faoiliti~ sou~ht tQ be ~rovided by ~] 
DDt get more than her brother, as such InVIdious distinction for diss. ol,ntion of .mama.ge will be explotted and a.bl\IB 
is likely to be resented by her brQther and is iiur& to pre- by UI!sorupulous inen, who will seek to divorce the 
~ the sacred relation subsisting ~een brothers and · innocent and unsophiSticated wi~es in or&er to be· a.bl' , 
ejj!ters. ' . to get> .1!01Ue more refined and polished Ia:dy for a. partner. 

:r.Luml:AGB .AliD Drvo110111. Who~ would be willing in ~he Hindu society to accept the · 
The degrees of relationship prohibited by this chapter hand of a, poor una.ttraott,ve woman ·who has thus been 

include the following cases ouly :- Uivoroed by her hnsband !' It is more honourable in the 
(l) where OJ;le is a. lirieal ascendant of the other, or 'eyes of a Hindu, woman to have her wifehood shared by 

was the wife or husband of a. lineal ascendant or descendant a co-wife than- to be discarded by her husband. Again, 
of the other; · · · 1 polygamy· has been declared as uulawful, But the ·right• 

(2) where the two are brother and sister,- nncle and to divorce has reduced monogamy 1lo a. farce. One can 
niece aunt and nephew, or .the children of two brothers. marry any number ofWivee during his llfe-tlllle by divproing 

A ~e within the de~ of .rela.tioiiBhi referred one wife. a.fter another. . . .• ·. · 
t.o above ea.nnoteven be conoetved of m the Hin:fu 80ciety. , In this way, even as an endeavour has been ma.de to 
To include them in the prohibited degrees is not only introduce the Mohammedan law in bur socia.l system· by 
ridiculons but ontrageons to the Hindu sentiment. Nay · aDowing women a share in property, it has been sought to 
the resnltj tll'at follow from this prohibition are eve~ 'graft the Protestant Christian law by allowing them free
more 83Cl'llligious and obnoxious. Prolu'biting marriage· dom in the matter of marriage a.nd divoPce. How far 
with one's lineal ascendant means that one cannot marry this will contribute to our happin~ss can be easily judged 
one's own. granddaughter, but theta is no bar a.ga.inst from the state of affairs obtaining in the West. "We are 
his marrying his own. brother's granddaughter. Similarly told the percentage of divorce snits file~, in. the law-co~ 
one ca.n lawfully marry a brother or sister of one's grand-· of some of the most advanced countries m the West Ill 
fatller" or grandmother. Again, prohibiting marriage much higher than that of.. other kinds . of snits taken 
between the ,children _of two br~hers means ~~!'tioning . together, · 
marrias!:e between thetr grand-children. In. thiS way not ADOP'l'ION. , , 

only ~e betw~ ,agnates 'b~t C?ne between Sa.pinda.s As a. condition precedent for a valid adoption it has been . 
' a\ao baa been ~. a.s vu.lid. Thus the proposed laid down jn clause 13 that the 'boy to be adopted must be a 
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'I[indu and must belong to the ca.ste of which his adoptive. According to the new Code the definition of the term 
:!ather is or was a member. This would mean that one 'Hindu' and the marriage referring to that are rather 
can ·adopt any•Hinau boy of his ca.ste no matter whether. disastrous and upsetting leading to the undeljira.ble result 
be belongs to the ·same Gotra or not. This would in our of 'Jatisanka.ra.' Such ca.ste confusion will prove a 
opinion defeat the very ~urpose of adoption, which is to death knell to t>he. social and spirit'Cfal progress in a land 
perpetuate the _paternal line, to mainta!tt the inte~tr · wh~re ~he ancient CUf!torns a;n~ family tr~tio)lll are the 
·of the joint family and, aboye all, to proVIde for• the spmt _bas1s and bedrock of t~e relig1on. The anc1ent law-giver 
-of the de~sed getting the offerings of Pinda and water. Manu has . said, "Yenasya. Pitaro Yata Yena. Yatah 
This last object Oa,Jl be tiiliilled only when· tb,e adopted Pitamshah. .Teli!L Yayat Sa tam Magram Tena GaC'Cha.n 
'boy belongs to the sarn!l Gotra as his adoptive father. Na Rishyate." One should tread the path of his forefathers 
It should, therefore, be 'lail! down that the boy to ~e whe:e_ there is. no fear of. ~nger and downfall; The 
-adopted must belong· to the same Gotra as that of his ,SIDntis emphasise the contmu1ty of observance of Kula. 
adoptive father, and should preferably belong to the same dila:rrnas. and- Jatidilarmas, neglect of which dia.gs the 
family. It has been further laid down t~at the boy to be . familiestoperpet~Ja.lhellanddestruction . 
. -adopted must not have . completed hJS fifteenth year. The holy scripture of the Hindus, the Gl.ta emphasises 
'Instead of thiS it shoul~ be laid. down that the boy must be ' Sa.nkaro N arakayaiva Kulaghnanam Kulasya cha,' and 
:younger in age than his adopt1ve par~nts. . • Utsanna Kula Dharmanam Manushyaliam Janardilans.' 

Narake Niyatam Vaso Bhavii:teptyanushushrurna.' San-
. • CoNCLUSioN. kara invariably leads the fanV!ies and the family destroyers 

· The provisions of the proposed Hindu .Code a.re not ·to Jjfaraka and those whose family traditions are abolished 
known even to the elite of the country. Under these suffer eternal hell. · · . . · 
circumstances it will Qe UJlfair to thtl public tQ invite their Part 4_, Chapter 1, clause 3, prohibits a· man from 

. opinion on a subject of which they have little or no know• JI~a.rrying a second wife when tli.e first. one is living even 
ledge. Our request, .is that 'the Hindu Code should b~ • though she is b~n. Such marria~e is not at all an 
withdrawil, the Hindu taw Committee should be dissolved offence but in some circumstances is encouraged by the 
and an assur®ce may . be given by the Goverrnnent not Hindu Law; According to the holy scriptures the parents 
to interfere in our social and religious matters in future. have no S!!-lvation without a son. • Aputra.sya Gatir Nasti, 

. . " .Swargo naiva cha naiva cha.' The very definition'of the 
. 5.3. Sbri Sanatan Dharam sabha, Moradabad. · word 'puFa' .or the son says that he is one who saves 

. \ • . · '• . his parents from· the hell called ; Pu.rn..' . " • Pu.rn.' Narnno 
I. ~the o~m1on of the Sabha! n~1ther the Goverrnnent Narakat Trayata Iti Putrah." Therefore considering , 

'Of India nor /my of the Provmmal Goverrnnents ever all these one is induced to marry again for the ~ontinuity 
~os!lessed nor possess p_ower to . legislate upon rn~tters of the progeny. and the son through this wife confers ' 
1ikel:f to effect.a oh~~ge m the pnvate laws of the p:indus according to Shastras.spiritual benefits upon his·"step. 
-relatmg. to their religion or soc1ety. · mothers also .. , The sections means divorce of the first 

2. '.Qle provisions of the proposed Hindu Cod<;! ar~ wife in base of a second m,arriage which is rather absurd 
oontrary to the ':Principles of Dha.rrna 'Shastras and. are, and unfair _on the part of the man when she herself recom •. 
-detrinlental to the Hindu civilization and culture. mends hini for the same. The law not only disapproves 

3. The' provisions of -the proposed Hindu Code will · ·such marriage b.ut dooms. it ~s an offence which is rather a 
· ·cause discord and mutual dissensions in fa.rnilies leading deplorable fact aiming at the ruin of the Hindu community. 
:·-to dangerous conseque11ces. As regards the succession and the principle of inheritance 

, · the present code introduces many new simultaneous heirs 
4. No 1;1ecessity has arisen for any change in the existing along with those previously recognized by· Hindu. L. aw 

Hindu Law which has been given &·permanent shape a,fter hili 'tan· din t h Hind • 
various considerations by the Court~ established by the .eri ce accor g 0 t e. U· cultll!'C mainly being 
Bmish Gove=ent during the last 150 -or 200 years and the cornpetenc;r of co;nferring spiritual benefit on the 
-which has never been declared defective by· any Court. deceased and hi; ancestors. T_hi~ statute is economically 

unsound and somally harmful g:~,vmgTise to· fragmentations 

Srl 
of Hindu holdings and promotion of strained feelin 8 54. Dur:Jta Glta Vldya!aya, Luoknow. , 'among the· simultaneous heirs. This is a terrible sho~k 

. In the considered Opinion of this institution, the pro· , to the Hindu joirit family and an unfailing detriment to 
posed draft of the Hindu Code alleged to have been pre- the whole ;cornm_unity w~ich undermines the economic 
pared for the good of the .Hindus is extremely detrimental source of the soCiety. This resource to women is rather 
to them.· It shall,. if made a law, not only give rise to regressive and repugnant to-their moral, socltl and spirituai· 
-endless litigation. and ·encourage ruinous fragmentation · advancement. Scriptures"downrightly condemn her finan
of property, but will destroy the age-long Hindu c1,1lture cia! independllnce .and social liberty at any stage of time' ' 
·and disrupt the social organization of the Hindus from its ''!hich in the ~ong Ilfm ma~ sui:ely give rise to moral corru • • ' 

l very roots. ~ am not going into t4e details of the Code .t10n and soc,al degradation. "Pita Rakshati Kaurna! 
as we are opposeCI to the codification it~~lf of th~ Hindu Bharta Rakshati Yauvana; Putro Rakshati Vardilaky ' 
L11-w in this arbitrary manner and especially to the pro-· Na Stree S_watru:'tiyarnarhati.'' ~ather looks' after h:; 
-posed \ba.ft of the Code in its· fundamental principles. before mamage, m her youth she 1s under the protection 
If any codification is considered necessary, a Committee · of her husband and in her dotage" the son takes . h 
composed of learned persons like -Pandit Ma'dan Mohan care~ Woman is the backbone or the bedrock of the bas': 
~la.viy&, :Mr.. . Shyama Prasad Mookherjee, Mahatma for ~staining religion and national strength and prosperity 
-Gandhi, Shrirnan Jaidayalji -Goenka,. Shrirnan Hanurnan S~e IS t~e queen ·of the ~o~se, the ministering angel: 
Prasad Poddar, etc., who can voice the opinion of certain V1dya Vmayasampanna Grihinee. She is the'· iilJi irin 
.~~ections of Hindus, should be foriUed and th~y.be requested force or the .genius of the horne· which is the origin aJd th g 
to submit a draft. · · be~ng of every form of social organization. Th: 

We would th e:f:' t 1 . th G horne 1s the nursery of the nation, the sweet place or 
• . . • er ore, s rong Y ~~e upo~ · 8 overn- centre wherein children. are train.ed for future ci'tJZ" enshi 

ment that 1t should not attempt to mterfere m our religious p 
and s~c!al matters by,irnp.osing a legislation in spite of the Woman illumines the home t~~h the glocy of mother: 
O'ppOsitlon of. practically all the Hindus, both Sanatanists hood. She represents the itivme mother and occupies 
.and A:rya. ~e.majists. . · ' he; place here in home. We,, ~dus, respect a.nd wor. 

-,ship her first more thll.n anythmg, ·« Na Gayatrya Pa 
55'. President, The Divine Lire SocietY, , Ananda Kntir, Mantrro Na Matuh Paradaivatarn." Such is the place rf 

. . Rlshlkesh; pistrlot Debra Dun (Wrnalayas)., womap amongst us, Hindus. She is the o~gin the 
. . . · fountain-sol,ll'ce of the futu~ citizen . who ought io be 

The majo~ reforms ernilodied in the present. Hindu Code pure, un.alloye<l. and· untamted. Sh~ is not 'an equal 
m~an to strike ~t .the cultural- and social prog• ess of the but an fU'dhan_gi, a part and parcel of the man. Freedom 

. Rindu ~om~umty. A'?-y legislation that .is detrimental to her IS ~othin~, but a great degrada~ion 'and downfall 
to the established traditions of Hindu Community is not from her level. Streepurnvatoba. Pra.Chalati Grihe Tasya 
to be tolera.ted. I am of firm opinion that, the Hindu geham Vinashti.'' The home. is nothing but a buri 1 
ilO~rnunity rnus~ ·evolve such reforn!s. only which can grou!ld .. where . a. woman ·-beh/lves like & man po~~esm: 
ln;ng about solidarity '8Jllong the ·different sections of masculine qualities. Money and,ropertj' in her possess· ~ 
liindus to whatever ppssible means\ •. , · will result in the disturbance o her peace ,dragging he~ 

. . I 
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t.l t.~eo public and exp<>-'lin!f her to the dm1goro~s of the· 4. No marriage contracted befo;r the girl i3 16 years old 
utt.·•·:~npulous <:>.xpl<~it..'l'll· She is e:q>~"t'!i . to th!l ~nfluences. or before the boy is 20 years ol should be valid. . Th~ 
"·md1. oblitt'lra~ her modesty, which 1s 1\n uupo.r~ti scetion is in replo.cell)ent of condition 5 of the valij. 
re·ainiue trait, .1rokh i~ an ornament t<>. her and which 1$ marrir{fe irl Part l V of the Code and is absolutely necessary 
th~ be<>t S.'\~t~ of her .~tue . and. cha~cter, She to pre:ent earl~ marril\.ge:' which is a bane to the welfare o£ 
~~~ 00,.'();nes inde-pendent whicn brmgs .!?- varrous s:ts of the Hindu Somety. Relief however 'Should be given to e. 
treubie;l and d~~neratJo~ls. ~he ne\V refo~ms \viii not girl married befOi'<:l she is sixteen by making it obligatorv. 
• &lilt" m~oy ensure their m:ll-bemg a.nd happmess but the on the other party to the inv111id marriage to m.~intaill, 
i::MI,; in~l.:-atro in the shastra.s will be _wrecked and the girl till sht~ ditiS or marries. 1\tm:ri;).ge between parties 
r.1ined. . fi tiO an.invalid ,marriage at a la~r date when both parties 

The proposed l...gislation, fur from hemg of. any bene t a.re of proper age should be a!owed. 1 
· 

in filet; disastrous t.o the intereSts of the Hindus. It 5. In the oa.uses of Divoree the period of insanity 
~ w alrer the fubric of a. social system..formulated after desertion and suffering from a venereal disease is too long: 
do>ep dcl.iberntion by enlightened sa.,oes and h_o.s served m;ll, It should be reduced to three years so that the suffering 
1.11.rough centurit>S. The rompetent authortty tiO act m of the aggrieved party: may not l,le too much prolonged. 
such matters a.r6 the -renerable he.ads of communities but- 6. Impotency of the respondent for a period .not 

, not a set of de,vreed perso~ influenced by occidental exceeding three y'l!lrs before the date of institution of 
ideas Mld ideologies. a suit when the appli~nt is at the same time poteht should' 

It 'is the duty of every self-conscious and self-respected be valid reasons for divorce. 
member of the Hindu commun_ity to ?PPose _and over- · • 7. Ability to. remarry a pet'llon w?<?-qe marriage has been , 
throw the• proposed reforms mth a smgle-vmoed over- cancelled. by divorce· ~us~ be e;~tplic1tly stated, the condi. 

· whe>hniru!: majoritv. I; with all my heart, appeal to ·every tions being that the party is pot•nt, sane and healt.by. 
bodv and individiw of my country to condemn strqngly 8. A :w'.fe who has been divoroed for rea.qons other than 
and. oppqre this mo'\'1!1 which threatens to thwart and koral. turpitude 8ball be entitled for maintenance from. 
trample the well..estsblished and widely recognized laws her divorced husband until she dies or remarries if she 
which gq-rem our ancient civilization. is unable to tllair\tain herself out of her l"State or be employ-

Such nn~ted interference in matt'}fS of religion ing herself in a profession or oa.lling M9Ustomed to. before· 
&nd asre-long convention has· to be ~tdpped. No stone. her divorce. _ -
will bi left untn:rned in l'nak.ing a united and determined 9. A husband divorced for insa,nity shall be entitled for· 
st>!>nd a!!ainst such inju:ious lopslation. No single Hindu maintenanoo from his wife, brothers or sisters if any or' 
will rest from his eff()rts to compel the anthorities to drop those rebtive<J are in a position tiO ·maintain him, lllld if · 
these baneful reforms f9r"..hwitb, r • he hil.s no estate devolving 011 him. . ' 

. . 10. Under Charter ill, Part ill, marriagll shall· be null-
56. ProL K. B. B. Sasiry, ~.A., M.L., Reader, Law a.nd void in case of clauseivonlyifeith!l!Party 1ada wife or· 

. DepartmeJt, Uaivermy of JYiababad. Jmsba.tfd livi.ilg ·at t-he ,institution of proceeding~!. It !~ · 
Though the effort to codif.v Eiddn Law. is welcome and unnecessary 'to dissol>e a marriage when the obstJuction 

]a.ndable, this draft 'Hindu COO.e is not ex:ahaustive. It to it in the form of a. hUJ!ba.nd or wife living has plready 
does not- deal with all points dealt witii by . tbe pro vi: disappeared. by death. . . , · _ • 
sions of Hindu Le.w at present. . · . ·. · 

The following amendments a.re neCei!sary :-'-· 58. Mr. Ram Bebari Lal, Professor of Sanskrit, ·n.A.V. ' 
. 1. ),~tters not expressly ~ealt with by .t.he Hindu'· College,.(,Jawnpore. 

C·:><le w:mld continue. to he gwerned by t~e P.rovisions - .:: ' · ~.. · 
fHind La • · The dra.ftl-::.iudu Code'ruust-be passed into Law imu,..di--

0 .2. Und:· ' adontion • the . explanatian 'ro section 16 ately to meet the urgent needs of the progressive sections. 
shoold r»..a.d as fo!lom in Order-to follow the &'.me nrincinlH of Hindus with the following changes 'l'l·herl) necessary :-
child ~1'1-venlre.a mere is a. child in esse-which hall ~boon . l. Nq share in ancestral property should be given.to-
fi>llowed. in cla.'I.Se 16, part I (InteState succession) : . .daughters when·sons. exist beoa.nse on leaving tj.leir father's 

EX!Jla'1t1iion.-" A p<lfSOil not a.ctua.ll.y born ltt the house and family on marriage, they aS811me the Gotra' 
time of a.d':lption, although he ma.y then be in .the womb of their husband and become nrembers l:lf his· familY
and is subseqilently bom alive, is aa.id to be living at the for which only they have interest niturally. Of course 
time of ado]Jtion for the purpose of this cia.~." . ' if no son exists, they must get aJl the ancestral· property. 

3. In clause 19, part n dealing with thll disqualifi- · No smriti in its present form sancti()ns a share in ancestral: 
e<:lti.on of unchaste wife : ·delete." unless he has condoned ptoperty for a daughter. ' . 
·the lm~!u<stity." · 

1 
. • 2. Daugbtet'll when married. must share equE~llY 

57• Sri s. Mabaling•m B.A., Souterganj, Cawnpore. with the husbands their ancestral property, i.e., in . a 
....., joint . family there should be two owners of the s\lare 

~I ma.lre ce~in suggestions for altet\tion of the draft· in the ancestral property' which comes to a· husband-he ~ 
Code to make it more 11Seful and bring it into line wit11 and hiS wife half a.nd half as accordihg. to all smritis "if'" 
eultured modem thought. . / becomes half part of the body. of the husband.. • 

1. It is unjust to exclude the daughter ofa. predeceased • !;~. Females are not inferior, to malesand should nof 
son' as an equal- sharer with his uncles· and aunts. The 'have inferiority complex wb[ch their present life ar liinited 
provision for succession of· siplultaneo,F heirs should interest in property prov:es. It is absolutely esseJ!tial 
therefore be corrected to read as under : · · · that whenever any pnoperty ancestral or otherwise collieR 

"The list of persorll! who are sin:!ultaneoUJ! heirs tiO to them, they must havt~ .absolute interest.. The- Cpt!e 
the es'-..ate of a.""'deoeased person a.re: (I) his widow, (2) qmre rightly sanctions .this. . -. , .. 
eon or eollf!.-(3) daughter or daughters. The simultaneous 4. (a.) Divorce must be ~auctioned. The'Hindil Law 
hcirs sh111l have equal shareT& in the estate of the decea.eed books clearly sanction. that _a woman wlto menstrua.WS 
eon or daughter if the son or daughter shall be only equal can marry another husband if her first husband is dea~. 
to what would. be the share of the. son or daughter if the has aba.ndoned her, .iii .sufferin~ from a terrible disejil$8 
eon or daughter wasAilive. · • - ' tba.t he is afraid (to approach his wifli) or. had become llll • 
· Erplana.timl..-lf a. man leaves a. widow, a son,· a dau- ascetic. ·Another huaband is sanctionecl. for women in 
ghter, two children of a deceased ~on and th;ee .children five qalamities, i.e.;· when the husband is lost,. is dead, 
of a. de<JI"a.ed danghwr, th6 .vidow, 'son a.Iid daughter has become an ascetic, has fallen off nom the B,indll: 
shad) each be entitled to l/l5th of. the estate, each of the religion and- has become; impotent. , ' 

· . children of the deceaSed daughter' to lfl5tb of the estate.?' (b) Divorce should not be ~tted on the gro~d 
2. In the case of property of a women whether derived: of ad~tery be?&use Hind~ society is not so progtess1ve 

a.s Sridhana. (}!: as a share in her parents' estate after death that ;wttnessesmay depose m !Jourt about it. . · .. · 
the simultaneous heirs should be as in the· case of a man 5. Marri~ges among all castes or Varna must be·sanc· 
"xcept tbat the widower shall be substituted for the widow. tioned .. The following authorities sanction Ill&rriagt\8 

3. A h~ should have the right to relinquish his 'or among all castes or Varl'la.atJd tis absolutely absurd a.nd 
her claim to her share of an estate notwithstanding 'the nonsense to say that a marriage is valid -only when the 
uet that on the date of relinquishing he or she hllo(} heirs parties belong to the same caste. . . ... -
who in e&I!C of Pi~ or her death before the date the estate . ·Manu Smriti says in Chapter liT, Terile 13, " It is·. 
:vfr.ua.lly devolves would be simultaneous heirs tQ the· sanctioned that a Sudra woman can b~ the wife l>f a Sudr'a/ 
eoMte_rellnquisb.ed. a Sudra WOilll?.n or a Vaisya woman can be the wife of a. 

~ . 
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'Vaisya) a Sudra.woman, Vaishya.woman or a X:hatrya 
·.woman can be the wife of a Kshtr1ya a.nd a. Sudra woma.n, 
.a r aisya woman a Kshatrya woman. or a. Bmhman woma.n 
;can be the wife of a Brahma.p.." In. the time of 
Ya.jnya.valkya. Smriti, the prejudi,ce against Sudra.s mani
fested itself and therefore Yajnyav~lkya. Smiriti, Cllapter I, 
·verse 57. ea.ys a. Bla.hma.n can ma.riy & Brahman woman, 
.a Ksh>~.triya. woma~ or a Vaisya woman, a K~h1triya can. 
•marry a Kshatriya woman or a Vaisya.. woman and a 
Vaisya <:~~<n marry Vaisya woman and, a· Sudra_ only a 
.Suilra. woman. . 

In Para.skar Griha Sutras also the ma.rriage ceremony 
.is sanctioned emctly as is enjoined in :Manu Chapter Ill, 
verse 13, that a. Bmhman can ma.r,rY,a Brahman.. a Kshat
ll'iya a Vaisya or a Sudra. woma.n and so on. · -

'tt should be clearly mentioned in the Code that' all 
marriages between Hindus, of whatever caste, sect • or 

·()Ommunity the parties ma.y be, shall be va.lid. . 
\ One consolida;ted Hindu Law Code~~ absolutely' essential 

for·the whole of India and is overdue. 

. grandfather succeeds 'him, in the ea. me way, as a son or . 
grandson, succeeds in the Dayabhag. The "fvll ownershiP · 
right" vests in a daughter's son, from owner to the owner, 
then and there, for there is no full owner between him -
and his ma.ternal gra.ndfa.ther, · 

• (b) The life-interest ofthewidow (his mother's mother) 
and the daughters (his mother a.nd her sisters) · cha.nges 
into maintenance charges, as in the presence of sons and 
~andsons. Their . right o~ limi~. ownership -or life· 
~nterest, whatever 1t be, which ~nt1t1es them to remain 
in· possession or acquire posses&jon · over the property, 

'is nothing but a " mortgagee in possession's '' right. , 
(c) ·In short, a daughter's son iJLfull·owner, over ·the 

property of.the deceased o-wner, his :maternal grandfather 
sino ' his death. He cannot be compelled to wait for the 

J death of any one, except his own mother and his mother's 
mother, a.fter the, death· of his maternal grandfather, 
for his full possesl!ion, over his maternal grandfather's 

.propetty, whether in the hand of others or in the hand, of 
such l widow who is not his mothe~'s mother or such 

-daughters who are his mother's.sisters. The life interest 
· 59,' Mr. Balwant Rai, B.A., Gulab Bhavan, Buland Shahr, · ·of any lady, other than the widow who is his nwther's nwther 

United Provinces. can be change into ma.inten,a.nce charged, which can be paid 
. · · by a. daughter's ~on, si~ by side With b.is possession over 

S~king as a whole the changes. proposed in the :i:Iindu . ·the property. · . 
'Law are of far-reaching 'consequences,- a.nd in pmctice . (d) When a daughter's. son, as owner, redeems the 
will cut at the roots of dobestio harmony a.nd · Hindu property of his maternal grandfa.ther' (I ) after the death 
()ulturQ, illiter~cy, simplicity; religiousn.'ess and dependence of the widow (liis mother) 6r (2) along with his !liother, 
wiU be exploited in a most niggardly manner by the (3) or 'in -case of his mother being dead before ot after the 

. husband's family to~he great inconvenience of the parents widow's death, the entire propettY of his ma.j;ernal grand-
"and, brothers of the wife. · · .. father, which we.s in his name a~ pbsses~Jiim prior to his . 

Beside~ this general misuse; the Hindu' family will be death ora.t death-bed, falls to him. Suclia redemption can 
•()onfronted with a.n other injustice also. Supposing the b~ ~e /;y a MllliJ~r's son or by his .heir, at any tinle, 

_ deceased has a daughter and children of a deceased daughter .. Within 60 ~ears, sm?El the death of ~ ma.te~l gra.~· 
' in this case the children of & deceased daughter do not father, proVIded the life-leases of the Wldow (his mother 8, 

"come anywhere even though the other da.ughte).' 4ies 'mother) a.n~ ¥s mot~er expire in the meantinle. I£ 
issueless. Injustice is _pa.rticulady, done to the. son of a. howeyer thetr.life-leas~s extended to mo~ than 6(/ -y;ea:rs, 
·daughter. On general principles and on .other' particular a pertod of 12 years, s~ce the death of t~e last SutV1~ 
.clauses much has to be reconsidered. " one, can be added. Ne1thet the ~ughter s son nor the1r 

· heir ($D be. deprived of their succession, ,by .. the life· 
60. Mr. c. P. Chandra, Benares. leases of other, provided they .suroived after the widow. 

· · · Nay, a daughter's son born in the lifetime of his maternal 
· Her MaJ'esly Queen Victoria! a Prodama.iion-stands prima pndfuther is full owner over the property of his ma.ternal 

Jacie against the." Hindu Law COde ", the Hindu Marriage gra.~ather :whos11 full ownership right vested to him, 
Bill and the Hindu Qrder, of Inheritance ·Bill that are eithera.lrea.dyorsideby;sidethewidow'srightofpossession, 
·under legislation in spite of every·pretence. Our Dharma .as. mortgages in possession. A daughter's son, not born 
-Shastras caq never be 'substituted by" or reduced'. into any in the lifeti:ale ofhis ma.ternal grandfather, has an inferior 
·law book nor can they be amended by any exterior right. An.y transfer made by the widow or : daughj;ers, 
point of view. . I 1 prior to his .birth, cannot be sat aside by ~ unless it was 
· I. The Muhamma.dil.ns and : the Christians who are set a.side by his mother or its effect was removed by 
buried in the grave, after their death, believe tlui.t their actual succession a.nd po8session.by her. 

·soul shall nse up on the lasJ; day of the judgment. (e) 'A century-old Hindu La.w (in spite of being an 
'The Hindus, on the contrary, believe that· after death interpretatioD. of our Dh~ram. Sha.stras) nnder. the com. 
they, take birth again and .again to undergo tho " Tre.ns~ bination of rulings; after being ad >pted to other laws and 

. -migratipn of soul", a system in proceeding towards. tlieir· 1varj:ous 'maxims. dmwn from English and Roma.n Laws, 
· "·Mo'ksh '?-a kind of "Sa.lva.tion,"- unlike others. I£ -cot!).d not intellectually· reach our Dhamm Sha.stra.s. All 
their " Sa.nskar has been performed, they· require the the abovementioned Bills, under legislation,· attempt to 
'' Tarpan s.ndho!y cake8 " tO be offered to them after their · 'justify . the long-standing srrors, ·coming down til! today 
-death, by their descendants as laid down systematically in l;y giving them a new s'h.tupe .or law., without weighing the. 
·their Dharma. · Shastras; in the order of succession. Most situation from beginning to the en&. · • · 
t~f them offer the Ta;;pan and holy cake~~, at one· and the m. (a) " Our.lawyers in La'Y CoUrts, as well as our 
'!!me 'time to the same ~eceasetl. person' from. their resp'iO- Representatives in the Assembly or Council are not our 
tlve branch. Thus, thetr whole group, one after another, "Re.Zigio'UII Reprt,'lentalive~~ " to get the ·already existing 
follows the same order of succession a.nd succeeds to the Dhamm Shastras, in law and legi.sl~ture, substituted by 
propet:ty of the aeceased owners, ,in the absenc~ of all pre- their own, in the name· of amendments. that their tone of 
ceding ones. The na.mes of these successors a.re all inclu- thougb,t is lost. . , . · . ·· l · ' 

.-ded in the·Daya.bhag and Mitaks~ schools withe. little (b) No Hindu, nnder the circumstances, enumemted 
'. &:ff~rence in ordQr a.bout thexq.. 1 The.ir or<,ier' of succession in this article can be compelled, under any law, legislature 

begms fro_m the real O'tflllr's person, to his father's a.nd or 'order, to execute a .. will" prior to his death •. He.can 
.• then to his grandfather's, etc., ill which tllales are always· (i) neither specify any sucoessQl' after him, (ii) nor can 

full owners. Their. order js 1st, 2nd, 3rd'. 6th, 7th, Ot.h, change. order of sucpessiori., (iii) nor ·can bind any of his 
lOth, 1-lth, 12th, 13t\, 15th, 16th, 17tli, 18th, 21st, 22nd, successors. The order of suc~ssion in our Dhamm Shas· 
'23rd ~nd 24th. After these t~le daughter's son of.the tra.s is mostlrecise and its basis is very p.eep, Nothing 
owner 8 son, g<'8ndson, a.nd his b others too are included can be adde to or ~~:Ubstituted from it. Similarly "No 
as 25th, 2?t~ and 27th respectiv!lly. . . Div6rce•" among the Hindus, can be allowed, after mzturaZ 

~~· Detnatlon. of a centuary-olil Hindu-Law frdm our relation.s. ·A . Hindu. ·l:llArrla.ge is a religious ea.crement 
.ortg,no.! D~r~m $hastras.-(a) In the face of Such an order . &tid• the lQI!.rrying parties, after . the ~rda. Act being 
-of successt?n, the_ daug~ter's son of. the d!lc~ased owner is . pa.ssed, shohld be ca.ut,ious prior to its celebrati9n. · It is 
the6t~ wh1~h ent1t~es h1m fo succeed to his maternal grand· not the outcome of contract, 'as in others. We cannot part 
~atlJer s s'h.are or mterest evell: in a joint Hindu'fa.mily, . witli our Dhara.m Sha.stra.s or our faith in them. They are 
li!te sons and gra.ndsc;inS. Jomtness or separation of oU:r greatest~· Safeguards." of which.we.are li~le.a;wa.re, 
h1s ma.tern~l gran !father, frQm hia brothers, nephews as yet. ' 
~t0:• dot;s not. stand . against his llllccessio 1• Nay, ~ · · How~ver, if necessity arose, we shall. touch a.ll poill.ts in 
daugll.ter 8 son, born, m )he lifetime of his ma.temal deta.i)s, exposing.the deep-rooted principles of our Dha.ra.m 

I ·---
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. ~'ltnl.s. mat tJl.e 1't\'!l right of 11\d.ies and ~ale to liquidate some. unfair privil&geio by tho eoa.otmont r 
:i$..-nil is, undt~r dilfert>.nt ciret1Ill.$t:mcoo, amo~g the Hindus, the draft Code, e.g., orthodox ' Paudits,' '&na.t&nists e~ 
'Ifill be shown. ]~t~l!lmtrable H111d" ow11ers property .and or who merely dance to the tunes of the.former. ' ·• 
~It!;" that ~ fu tJl6 hands of others, who have no nght Now, as regards tl;le draft 9ode itself, I submit 'tliat 
ro retain tht-m in their hand any further, .should be "though tJie Code does not go fa.r enough, yet it is a we!c:o111 rest<~ to the origin.<\! owners or to their heiai-A topio step towards recognizil:lg the due status of our women-fa~ 
li'Orthwhile ro be ~ up these days sh~ be suggestOO. whose emancipation is the 'sine qu& nou '· of natiOJlil\ 
by us. · ' weal. So loug as women are deban:ed from their natura\ 

and abs\)lute rights. of inheritance to property, they will 
61. Dr. &~gal D!va Shastri, M.A., D.Phll., Principal, Suffer . from immoral inferiority complex and timidity 

Government Sanskrit Co:.Iege, Benares. which is oue important cause of our national degeneration 
. I h~ve n~thil:lg to add to what I have stated regarding' for without healthy, educated and satisfied mothers th~ 

the provisions contained in,. the draft Bill on Intestate race can. never improve, and_ without racial betterment, 
Succession. and Stridhan&, except to point out that the national well-beil:lg remains an idle dream, · 
mtbodox opinion. continues hostile to the very idea of an The principle of divorce too must be recognized ill. 
ill-infonned legislature; nolJilally elected ~on politic&! Hindu· L&w in the interest· of millions of our suffering 
issues, to legislate ou matters which have intimate relations women whO will any day welcome liberation from the 
with the religious lifu of the community. Consequently bondage o~ to~ous_ and ~lions hus~ands. But, you 
in- of a.n issueless plxson a statutory prohibition. against musf"bear m mmd, Su, that 1t .must be g~.ven retrospective 
a l!llOOlld ll!.&l"riag6, although agreeable to modem ·notions. effect to be of real service, else a latge !\umber of genuin& 
on sex equality, excites strong opposition., a.nd the mtho· oases will be deprived of its benefi.t. 
dox opinion would insist upon providing for certain In the end I shall ask you to give the time-wom opinions 
exception&! cases. • . of reta;'ogressive men the lot they deserve, viz., the· 

In i:he section dealing with 'maintenance ' the words ' so waste paper'ba.sket, a.nd see that the draft Code is passed 
long as she remains a widow ' occurring in clause . 5 (ill) and enacted, .especially in respect of the above provisions . 
may be deleted and the following words may be inserted in the interest of social justice. . ' 
' 80 long as she remains chaste,' as Hindu Law does not • 
recognize widow marriage in case of persons belonging 63. Mr. Kumud Kanta Ray, Student, Middle Temple, , 

. at least to the ~ higher castes. ~ , , · London. • . - · , 
· In the case of !IIICl'&IDental marriages, the alternative . -. . ' 
elallSilS 3 4 and 5 are preferred to thiise given for the • Sect10u 3 of Part II of the draft Code proVIdes that_ the· 
-reason tbt the latter validate marriages between persons ~~ of suc~essi?n as framed in that part will apply to 
belDnging to different castes, to which orthodox opinion ~Ul! dymg mtestate after the commenceme~t of t)rls 
is opposed, unless such marriages at:e sanctioned by custom. Code. Now, a ~et of people, namely, those who mamed. 

' Chapter m relating to nullity ancidissoluiionofmarriages under Dr .. ~ur s Act .(Act :rn: of 1872 a;s am~nded by 
is obnoxiollll to orthodox opinion, as marriage is regarded Act-~ of 192?), obVIously raises some difficulties about. 

• a.s a s&crament and from the Hindu pofutofview, creates succession to theu property. . 
an indissoluble tie between the husband ani wife and Section 24 of Act ill of 1872 inserted. by the Amending 
naitherparty can divorce the other unless divorce is allowed· Act of 1923, provides that persons professil:lg the Hindu 
by cmrtom as among the Sudras. In certain j!lloS6S of religion who marry; under that Act will be governed by 
mmia.ges, such as between Sagotras and the persons /the Succession Act as regards matters of succession. Tht- · 
belonging to prohibited degrees among the Sapindas; the effect of this new clause was that a. person decla.ring himself 
-wife is to be ilisca.rded .but maintained, as a mother, b~t to be a Hindu became a non-Hindu for purposes of succes
the present legislation either makes such marriages v-ull sion, whereas a. Hindu who disowned his religion would 
and void or regards ta!em as valid, thus allowing the wife still remain a Hindu for purposes of succession.· Obviously, 
·to·contr:a.ctanothermarriageorliveinanincestUousuni.on- the amendmeni(s referred to in section 6, Pa.rt I of your 
contingep.cies to which ~n opinion. has always been , Code is intended, amoug other things, to remedy this 
opposed. · . defect. After 1946, a.s your Bill stands, Hindus whether 

Coming down to the section on ' Adoption. •, there is no they perform Hindu civilJilal'riage or niii.rry under Act m 
objection to abolish all other forms of adoption except of 1872, will be governed by Hindu I,.a.w of,Succession•at-
the 'Dattaka. ', but other provisions-web as the right embodied in the Code. · . 
of the adopted son to the properties of the adoptive father . . But what about the Rindu3 (including Budd.Jiists, Sikhs 
follow from the ~ction. of _the Code on Testate and and Jains) who married unde11 Act. ill of, 1872, 1¥1 it then 
Il:rtesta.te SuCCflSSlon, whi$ ba.ve already. been dealt with in stood bstween 1923 and 1946 t They callUot seek .pro· 
my last two letters referred to'aboveandneed: not be tectiou under the pies that by virtue of the direction 
reiterated here. I b.a.ve only to a.dd that the present legis- given in clause 3 under column * of the First Schedule
·latiou is nmch ahead of the genuine dsma.nd of the Hiridus they will be governed in matters of succession by their 
and should wait at least till the present abnormal times· personal Jaw, that is to say Hindu Law. For youi' ,amend· 
give plaos to a more peaceful era, when the Hindus may mente specified in. clauses 1 and 2 · of the same schedlilil 
b.a.ve more time and inclina#on toiihink about their social' also take away the very cla11ses,under which they ma.rried. 
organization. · , :... . The result is that such Hindus will not' be allowed"to be· 

. · . ' · ·· governed by Act ill of 1872, under which they :married, 
62. Mr)S. K. Roy; "Am!it Bha.wan," Rae Barel (Oudh). · a.s' it $1-ll stand then. . . . . · 

Th6 draft Hindu Code and your Committee are encounter . Ths commentary on the ~rgin. against section .27 of 
ing ignoble and irrational opposition from the conservative Pa.rt IV clearly shows your. mtent10n to ~pply the sa.me 
and orthodox sectious of the community. . But you mll!lt ~es, to persons who. 1!-re ;Hindus w]lether they marry as 
on no acoount allow yourself to be daunted by it Risto Hindus or. a.s non-Hindus under Act ill of 1872.. The 
records tha.t whEme'1'6t· any reforms ha.ve been' r ose ry effect of your Act will b~ that it will not cover the set of 
this section oomprising mOI!tly of behind,the-t~ opfoge~ people reJerred. to above wh<! can re~eon_a.bly expec:t. the 
persons b.a.ve always barked and yelped against ih benefits of enlightened and Just· leg~sla.tioli.. A e,mtablQ 

/ .ostensibly in the name of f!Ocial good, but really for th:t; clause may, tb.eJ'!lfore, be introduced either in section 3 of 
owu selfish motives ; ha:ppily however, their ravillgs Pa:rt .II or section, 27 of Part .rv of your Code, Qlearly 
have seldmn bee1l of much con.sequence; the caravan of bnngmg .the pera?ns who married under Dr. Gour's Act, 
refonn ha8 moved on, 1ettint these cars of society whine under the operat1on. of YjOur Code. . . , 

in~ say of a Blnld~ s~tes deserves grea.w considera,; , 64., Sri Sitaram Dwivedl, Mirza pur. ~ - . 
tion than those of a million Tom fools, .and if is the wise I welcome the attempt 1;ha.t the lea.med membei;S are 
f~, im~rtial in ou~loo~, and gifted with insight, not the ~making in codifyi.Qg the Hindu Law. This ought to havG 
111mple-iDin.ded. unthinking, masses _who oa~ propound and been done loug before. The ltrai\ ()Qde has' become the 
llpOO-k on. reformatory mea.sures m the mterosts of the subject of discussion in the Hindu society. The orthodox 
whole.~·. Renee you .should .beware 0: taking this are opposing it and the progressive ones do not find it 
OJ1P'J8ltion on lt& face :vaJ~e, Le.! 0U lt& n,umencal strength, up to the mark of tbe. times, The agito.t~OD of'the orthodoX 
~ yon mnat give CODSlderatJ?n to the fact. that the oues is neither 'ba.sed on Hindu religion nor on 'any 
4lppOI8m for the JDDIIt, part consist of mep who e1ther have experience. Raviug both the facta in view I suggest•t~e 
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following a.mendnlentS- in order to secure pro_per rights 
to womenfolk whom the Hindus ~'!e been tra.mpling down 
for a long time in the.na.me of religion :- . 

. Part'I.-fu ~eotion 3 it ~hOuld be provided that it 
has retroSpective effect in all cases of livini!J persons, who, 
if this Act were in fdrce, ha.d succeeded in accordance with I 
the.provisious ofthis Law. All limited rights sha.ll cease 
at once. 

Part 11.-ID. section 4 it should be provided -th.&t no 
person sha.ll be deemed to ha.ve made any will against 
the interest of any person who would succeed after his 
death beyond one fourtli of his share. · 

/ . . . 
S(ldion 7 (a) should ~ amended to provide each . 

· . widow a. sha.re ~ua.l to tha.t of a son. · 

Section 7 (d) should be a.mended to give a. daughter 
·a; sha.re1equa.l to her broth~r.. / ·. · _ 

Section 8 (4).-A married woman sho~ld be given 
every right to succeed, where her husband oa.n, to her 
husba.:ud's ba.udhus. · , _ 

.. S~tion i3 should b~ a.merided in such a way tha.t 
a.ny. woma.u who is. in possessio:u gf a:uy prop~rty by virtue 
of succession or otherwise as a Hindu widow with limited 
rights, shall be <\eemed hence forth as if the limited rights 
of a. Hind~ woma.u never existed. · > 

- Part V.-1 (a) in every ease the ~preme guidance of 
any minor shall be the District Judge and oth<~rgaa.tdians ., 
shall be under him and the District Judge shall guide 
them in the interest of the minor . 

Part fl.-The sectio~ should be amen.ded fu continue. 
the looa.l customs in adoption. ' 

. Section (3) is . a very had seeti~~. it has gone 
against the spirit of this .Code. It deprives a. daughter· 
of her adoption. This· section should . be. deleted and 
a.-provision should be made for the adoption. of a daughter. 
An adopted daughter shall ha.ve the right of ilih<~ritance 
·like that of a daughter. · •· 

'As a man.ha.s a right to produce as many chil&en as 
he likes through any of his wives, so after his death, his 
widow wives should·· be' allowed to adopt any son or 
daughter jointly or severally. ·No restriction should be 
placed on members. The section 8 should be . amended 
in the light of this proposition. . 

The restrictions placec.l on the 'adoption of a .child up to 
cla.u.se 13 is Ullilecesse.ry and injurious. Th;s section should 
be deleted and in place of it the provision should be made 
to give full liberty and choice to the man Who intends to 
adopt. .AD Adha.rmaj son or daughter should ·be made 

·eligible for adoption. · 

Noti.:.....My repcesente.tivo capacity is this that I 11om e. mel!lber 
of the •"Presentative Asse01bly of the U.P, Congressmen and e. 
dolegate to thQ l~rlian Nati?nal Congreu.. . · · 

Section 1~ should .be amended to deprive ·a. wolnan 
who is living .in adultery of her husband's property· in a 65. The North-Zone Branch of the Convention of the 
oa.se during the ·lifetime of her husband she. failed to Teachers of the Deaf In India, 12-A, South Road, 
rebut the charges of jiving in adultery in a Court of law Allahabad (General Seeretary-Mr. Daya Nand Nagar). 
where she was sl1ed for this purpose. . . . : I ·as Genera.! Se~etary, on b~half of the Committee of 

•' Section 21 sh~uld be.JJ.mended in ~u~h a m;_y .th~t the'North-Zone Branch of the Convention. of the Teachers 
any successor shall be entitled to succeed to the property of the Deaf in India beg to ventilate our opinion through 
coming to succession within twelve years from the date of you tq the Government, United Provinces, and the Govern
the opening of the succession ,if ·such person reverts to, ment of India regarding the proposed amendment by the 
Hinduisn\.. If such a. person is a minor h~ or she shall be_ . Hindu Law Committee, :Madras, in clause · 23 of Part II 
entitled to succeed within 12 . years f:roll). the ·.date he removin"' the bar to the right of inheritance for the deaf
attt\ins majcu:ity. · . mutes. ."The amendment seeks to .,entitle the deaf•mutes 

Part 111.-In section 3 the maintenance allowance to inheritance, which is denied to them a.cicording,to the 
·should be extended to education and le~ml n!lces. sities. le,.w in vogue. As it is our duty to look ~fter the .interest. 

o- of deaf-mutes we intend to support the present move as 
' . In section 5 · (S) an Adhe.rma.j son should be given.' being in the right direction, 'Th'e disqua.lifi.ca~oll .on .the 
maintenance till he ·attains majority a.ud a.fterwa.rds he principle that "these persons are incompetent·iQ perform 
will get what a dasi soli used to get before the Hindu Law the "religious rites which conduce to the spiritw-1 welfare .?f. 
was codified; · the deceased, should not now stand in the way J;O thli right 

· • · · · · of succession. to' inherit -the property, beqause the de;U· 
: :U(section 5· (9) an ;Adharma.t daughter should be niutes 'receive''the adequate and .. up-to-dal;e :,scientific 

given maintenance allowanoo .till she attains majority and education. A very high perc~ntage of 'these ·unfdrtub&te 
after that she 'will get' ~hat1 a. da:si son ·is entitled to get. deaf-mutes properly trained become very usefUl ltlembers 
Her lna.rriage will not stop the. payment of ·ma.intene.nce of society able to support ·themselv-es aria theit. flimily. 
·in any way befpre'she attains inaiori~ .She. will a.lso be ~As intelligence and ability make them. iit to manage their 
given'the cost of her marriage.· . · , , · . O'\VIl afl"a.irs, just lik~ that of their fortupate hearing 
.?'in section 6 (7) no ~oman slll\.11 be· deprived of -h~ brethern, they must liil-gi.ve'n . the right of su~cession to 

:maintena.uce 11-llows.nce by any will or~ otherwise liDless the inherited. property . ., The doub~ and anomahes regard
she was given. full opportllliity in the CoUrt. of 1!1-W . for ipg contradictory judicial interpretati.pns given to the 

,,depriving her. In every ca.Se s]l.e shall be 13ntitled to her telrts of :Manu and Yajnava.lkya. on whic:\1. their exclusion 
•:ma.intene.nce till the decision of any Appellate Court given. from inheritance was based, have been set at rest by .the 
a.gainst her. The cost of the litigation on behalf of the "prpp~sec;l. amendment:· ",. . 

,:;~~-:~uld be borne. by- the person brin¢n~. tH~, ~t .6s. Sri B. Mangat R~i Jain," Sadhu," Legal P~aetitloner . 
. · . · . • . · ,, . · · .. ; . · · · · and Publisher, "Sanatan Jain ", Bulandshahr. · 
· Part I'J;.-In section. 5 .a provision shQ.illd be nla.de to · From the Hindi Jain Gazetu, Delbi, it is learnt that 

the solemnized marriage when it was· not performed 'by Pe.ndit Ma.kha.n 'Lal Jairi ,Shastri of :Morena has been 
the guardian or in· oa.se,.fa.ilfug the guardian the consent produced as a witness by Seth Pershadi Lal Pa.tn:i (Jain), 
of the, District, Judge. , Any person ln.a.rrying or aiding Delhi, General Secretary, AU India ?igamber ~ain :Ma~ 
. in, ma~age which has no legal foUJ1.dation shall be punished Sa.bhe. as a representative .'Of the Jain community and m 
ac~ordmg to Law; Any man or· woman llither before his statement he ha.s supported the unrestricted right of. 
passing of this Act Or afterwards who has lived as hns- a Jain widow to adopt without the consent of her hu,sbe.nd 
band. e.nd wife without ~dergo~ · ·a.n.y form of leg:al and other relatives and has stated that she ce.n..adopt even ·· 
malTla.ge shall be dll&med Ideal mamed ones.· 1 an orphan, to 'the effect·.of which.,there are numerous 

- In:; section 29 ·a: provision should' be made fur the rulings of the various Hi~h Co~ which hav~ ~n 
dissolution of the marriages which took place even before discussed.in our·article published Ill. . "Sane.tan J~m' of 
passing this dra.ft BiUoll :the grounds' given in· the codified' December 1944, on pages 2-4, a co~y of ·wh1Ic~ hlsBS 
.Hindu law. · · . . . - \ already beau· sent to your ho:10ur preVlo~y. . t J.S ~ o 
· . ,, · .• · . · . ]mown the.~ he has stated that widow rem~rriage IS a.ge.~t.. 
·. IIi .~actiOn 30 a ~revision should be. made for the. Jain Shastra.s and thOse who perform. WidoW re~amage, 

1 
. diSSolutmn of the mamages when hu~~and and wife want are :. outca.sted. This sU!tement of the aboye nam~ 
~o s~pe.rate by m~tua.l consent or when. any one,of them Panditji is wrong .and cannot be, bcnw from t~e Ja1n 
lS gutlty of cruel tl~!Jotment or misbehaViour. · .~ ~-. • She.stras:· 1 There are 84 sub-oostes all!-ong the Jams s,uch 

.J j > I ' ,... ' 
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~u.s. ~ ~· &.i~waJA:I· · injustice towards the society reformers and' the celebrities 
~C.~~ othm. Wido'l\'..zemarrl&g~~ 11 like Ishwar Chander Vidya Sagar, Sir Ganga Ram,.,La!e. 
ln!6\v allo'lred-among the Setnlas to which Shree Shre& J8.1llll9. Das Be.jaj and Bre.hmchari Shi.tal Prasad. 
looS Sbree .!cll.m'& Shanti Sagarjee Malwaj belQ!lt;' w'fi.o PJ10't!i10TION OF TB1I R!GB.'l'S OF JAIN ,ORPJLU;s A..qlll 
is the ptest s*int of tM day among the Dig Jai:ns. JJJN· Wmows-MmoBA:NDlJM ro. 'l'Hl!l. H:ll:l"ou L.uv 
'Besi~ this ,.]most all other sub-<:astes have adopted Col!OII'I."l'lm. _ , . . 

'tlQa ~ of widow l'l)lllll,lT:i&ge since .17 years Or IDOl'$ , .. 
..men the! lat.& Jain Dharam Bhushe.n, Dharam D~. The Jain commlllli.iy is great.l.y dissatisfied with the • 
l't.titlldd.hN'alt, Brahamehari, Sheetal Prashadjl startAld draft Hindu Code as published by the Hindu La.w Cot!- 1 
•• Sa1latan Jain." paper in 1927 and organized &naf.a!l mittee' for the information of the 'public. · 
Jain Saulaj to Which thousands of Jains b41long. There 18 The law ~d CllStom c6nfers on the Jain widows the 
- BauMan Ja.in W'ldJmr,..Aab.tam at ~ola (Berar, ~.P.) absolute right for adopting '\'lithout authority from het 

. audthOllll&llda of Ja.mshawperfon.ned W!dOW: re-mamaga husband a:nd the consent of his collaterals. An .. orphan 
.and they have :not been ~ On the other hand, 
All-IndiA Digamber Ja.in MAba, Sa.bha. is only a.n old a.nd can. also be adopted. Ma.rried men &nd men of any age 
dead body _ ... ~n;n .. 1. J.imiWd number of mem. berll of have been and are still being adoptA!d among the Jains. 

·- · In the driJ't Hindu Code, Jain widows and OfPh&IIS have 
. old age and of ol4 idea&. . been deprived of their msting and recognized rigbta in . 

· Neither All-India Digamber Jain. Maha Sa.bha is a this oonneotio!L The All-India Digli;inba.r Jain Parishad 1 

representative of the Digamber Jains in true sense nor- and the AJl.Jndia. Digambar Jain Mahasablta have, there. I· 

Pandit Makkhan Lal Jain Shastri of Morena ca.n be fore, made .a. strong demand for the protection of .the 
..eproed as a . rep~tive of the. Digam.bar Jai:ns, aforesaid rights in their Joint Memorandum. The Memo. 

•n T-.:1!. randum has also strongl.Y oppoaed on weighty grounds, 
On account qf the na.r.row mindedl\fflll 0~ _._............ the proposal to put daughters also in the .first' ea.tegory 

Diaamber Ja!n l[.e.ha &.bha, a new illst.itution. called .AU. • of heirs along with the -sons and has 4rawn the al;tention 
IDilia. Digamber Jain Parishad has been started 'by. the of the la.w committee to the consequent da:t{ger of disrup-
enligb.teiie<! awf educated peo~le who ~ve •?opted- tion of th~ beneficia.l a..hd •• tradi.. • 'tiona.l. system of Joint . 

(1} ~e ~ of int..eNlaste mal'J.iages &m.ODg the Hindu family. . · 
'Va1'ious I!Qb..castes of the Jains 811cll. as me.titiooed above, :rhe introduction of· ·the divorce system, has, ~. 

{2) the systBm ofpurifi~tion' of the persollil who had.· been strong op~ as ~eing detrimental to the happinets 
been outtasted in olden times. of the Hindu family life. The ·Memorandum bas ~ 

• .1: ~t.. .......:• of I.~M; .. " ~-""· .. sent to the Hindu Law Committee after ita completion. (3) ~e '"Ppressl011 w. ......, avu ~ ..,...,.... au · 
the time of death&, and · · 68. llrlr. Ogra Sen Jain, Secretacy, All·Indla Dlgambar Jain 

(4:) the ~on. of'non.Jains into Jainism, an old Mr. Parishacl, Delbi. .<" Sadhu~•·) 
eusWm. ' ' • ·. . . . · NOTB (1). 
U even.~this m.siatuto.u. ha8 :not pa.~ widow- Weweregreatlysnrprisedtokilowthatwhileapplyingthe 

·.re,~; so theN .a.rose a . necessity of im. . institu· · Hindu Law to the Ja.ins, the al;tention of no member of the 
tion, which would. alsO patronize. this useful p~ce of 'Hindu L&w Coblmittee was drawn to the fact, that a~ong 
"lrid.Of·iemal'rla.ge, a. need of. the day. . &nee. ~ third the Jain&, the Jain widow has a right of adoption~· 

. jnstitiltiml named ~ All-India Sana.tan J~~oill Sa.maj WB$ by Law and Custom even without the authority from her 
.etarted 17 ~ ago, 'with ita Headquarter &t Wa.rdha., husband and the \lOllB&Dt of his oollaterals. ~dell, even 
C.P. :B. Almhay Kumar Jain, u .. , .R,&is of Vijey G&rh a.n orphan and a married man can be a.dopted. This is 
(Aiigarh) iB.i.te President and llliir& Sava. Dome Jain of the specisl feature of the Jain Law, which ha.s gi~ this 
Wa.tdba is. ita GenlmtJ. Seeretary. ·l'a:qdit Cbander. ~ .right to the widow a:nd has not rendered ·her as lielpless 
.Jain Va.id of Eta.wah, U.P. i.e ita Treasurer and Pircha.r a.nd'dependants on the others, ~AB·the Hindu wid'ow·undet 
lfantri; :B. Bishamber Da,ss Galgfya (Ja.in) of Jha.nsi is the the Hindu La.w. The Jain widow is not 11Upje9ted. to web 
editor of 8atw/4.Ja. Jain ita organ, a:nd Viyakaran Acharye humllating treatment by her relations a.s the ~du widow 
.Pandif; Bansi,Dha.r Jain of Btma.-Eta.wall(C.P.) is another who, sometimes has to comttiit suicide or .to. challge.her 
edifur of the sa.me. 'I am ita publiliher. a:nd B. MallOhar religion due to the harsh t~tment pf relative$.· It could 
Nath Jain Vakil of Bnla.ni!sba.hr is ita maaa.ger. :K.&nlm• not be understood as to h0W'this beneficial provision of the_ 
VIrSeth:K.astu¥:Cha.ndJaillistheSecrete.ryofthe&nata.ll Jaw estaped: the al;tention of tbe mem,bers of the )Iindu 
Jain V'Jdh.Vllt ~at Akola.. ·Law Committee, who are anxious to ,.introdi:loe !fivo!'C6 

. , · · .. •.. on the ground of its being a beneficisl rheaaure. · This' !a the 
67. Santana Ja.!14 ,BUland Shahar; law for the Jains,.wbieh is qW.te whole some a.nd we hope 
Hnmtr LAw Co».B AmJ JAIN LAw.· , tllat the <J?minittee ~d incorte t~ --amendmen~. 

l>iscuasion. i.e going on, a.l; present, ~ the newsp&.perEJ fe6 !:e:!toftoth~~~~~doWII~~.:ill at~:!:: 
about_the :Hindu Law~ and the Jam La'!! and efforts advant&ges. Jrirstly, the condition of the widows will 
&re being made to get tmallllDous amendmentfl meorporated . • ·s · · ndl if th Hindu wido will ha right 
in the Hindu Law Code with a.meiidmenta incorporated liDPfOVe. eco. y, e Wll ve a. 
• the Hindu. La Code wi.th • to .1:M th Ia to adopt orphans, the number of such orphans as a.re a fur the J · -~:ftw to tha ·7 iJ..a; am";"t" -'~ bw burden at present OD: the Hindu Society will decrease the 

llolllll .....,.,."":'6 e am. w. . wo...,... e right to adopt a ma.riied man !a based on the groUI1d that 
proper, .here, to meutiO!'- th&t ~e Jam. widow alsQ l!lW the 11-fter tbe ma~ge, the character of th'e boy and the nature 
same rights, as the Rindn v;idow enJoys under the Act of tbe wife become•known and it ca.n't ls 'b mined 
of 1864, to the ~ of ller ~1}': ma~ h'?"ba.nd whether the couple would ca.rry 'out. ~h~ o:dasfa~ of the 
aud ibat uobody m entitled to dispute, her tight, m law. -'-'·w a:nd --6 h- ·...:th· a"' ti . ·A 111 • .• ,:;~ • the No Jain Shaslza prohibita remarriage of a widow. The w......, -·v ~. w• uec on. mon., a,...,,, , 
oo1 · 'UDCtion for her· to remain obaste Those hild CllStom allows .adoption of the daughter's sbn arui tl!e uf mJ widows. wh: are unable to xwdntain edoot sisters' eon and the widow has ~ abilo!ute' l!!soreti~n to , 

. ~~lead 6 religious life only after ~g .adopt any .. o~ !'£ th?M. On ~his snbJeet, there' a~ a. 
themselves. In the present age, :.·lll&llY women becOme numb~ of decisiOllll. gtven by High Courts II'!!~ t~~ PriVY' 
"'ridotQ due to the war and infectious diseases, and their Council, somll of which are quoted below ::..... .., 

· remarriage provllll very beneftcria.l. to. the Society •• Thou- A.I.B.. 1939 Oudh, 113=180 I.O.•l29, Nenli Chfllld 11. 
a.nds of widow ma.rriagea have been performed ~ the Sa.ntta.n Chand. . ,,. :. ...... · • '" · ':) · 
Jain eomn:nmity. ·The &nata.n Ja.in. Samaj came i:o.to • It ill well settled that a Jain 'Wid~w can adopt WittoU't. 
being only with tbis veey ~··in "'i.ew. ·We, therefore, authority from her.huaband the consent of his.oollaterals 
requ~ tbe Jain membenoof this C91l11Ditt.e ndt to deprive Thill is common ,t;Q,all the Jains and there is no dift'erenee 
·~ of~ rigbte timply with· a view to exhibiting on this point aJjlong the different ·sects of ,j;}l!l 11a.inll· 
their sham piety ~re the world. • We, also, 're(luest ,the Among Jllins adoption confers on the adopted son all the 
membenl.ofthe Hmdu Law Comm~ to·~Pv:e.lll!fticient rights of a natural bom son and h!l·~~ to all the 

' oppartuni.ty to .AJl.Indi& Sa.nal:an Jam &maJ, Wardha, property ofhi.a adoptivdather. A.I.R.l939 Bombay 377, 
t'l opp<ll!8 filly~ lllllde contrary to the .above 'View. J{ira qhand 11, Rowji Sojpall.. A.I.R. 1921:, Bo.ahbay 147s= 
lf t. oontDry V.teW 1ll taken,, it. would be aa aot of gross 45 Bombay 754 ; 23 Bombay L.R. 2.2'i. 
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Am~ng· the Jains, adoption, ia a. ~ere tempor;a~ or property ~ the ev~nt of ~ere being no son br ~dson-
cula.r arrange!nents and ~811 no spmtual or religions of the deOeased person 811 lll the custom among the Jains. 

:ject or Jlignifioance. The adoption of an orphan boy :is , This :is the -settled law for the Jains and we hope th&t 
valid by custom ~~omong them. A.I.R. 1924 All. . 49 ; a. . similar plO'lision will be incorporated in the Hindu 
11 A.L.J. 478. , . 1 

• . ' Code wpen the attention of the Committee :is drawn to 
. . , ' · ·the ~~obsence of it. If. this provision of law is made appli~ 

. Custom a.l'!ows ado,Ptlon of daugh~r 8 · son &!D_ong • cable to the ,Hindu& in general also,rthe Hindu community 
Agar&wsla. Va.ishn&Y~: 66. I.9. 81 • No . relig~ons would feel e:r.tremel;r satisfied i.Ii pur opinion. :But it 
ceremonies, suoh as gJ.~g and taking are.essent!a:J among would be a great DllBtake to treat the d&ughter also a.s 
the J&ins and a mamed man can lawfully be adopted an heir along with the son. • · · 
a.'mong the Jains. • · . . 
. . . . . . . · 3. Some people have begim to feel pity on women in 2: :By making the ~ughter also an he!r like the son, general because some ·of them lhave been blidly treated 
the fa.vour has been shown to ;wpmen. There can be two and harassed in certain C&Se8, and want to introduce 
reasollli for this. The emulation ?f th~ example ?f our divorce among the Hindus • 811 a legal measure. :But 
Muslim neit:lhbours lldld the consideration that, m· the .it would be a great mistake· to do so. · The traditional 
absence of tb.e son, t!te property passes to the other rei&· feeling of love between a Hindu husband and a Hindu 
tives, how so ever. ~tant, of' the deo~ed per:'on, whl!e · wife will altogether disappear ana divorce pro'ceedings of 
the daughte~. so .Iovmgly .brough~ up, .lll depnved of' It all description or fa.lse, will becpme the.· matter of daily 
under the law. If the first cons1derat.1on hill! promp~d; occurrence. If a misunderstandiDg arises at present . 
the Comlnittee to mclude the daughter m the list of hm:s, between the husband and the wife the couple is reoon
'we do not agree with them,, becauee,~n this very ~8• oiled after the remova.l of it. But this will become 
the partition of the property lll eft'e~, among the Muslims impossible after the acceptance of divorce as a featllre of 
in .. a number of small shares, 'Which not only leads ~ the Hindu Law .. · Divorce suits will be filed on the occa.sion 
interminable· li~iga~on but a.lso reduces the :value of .It. of the least provoeation or misundersta:nding or on the· 
Now, the quest1on IS wh~er the daughter should rece~ve suggestion or support of a third person. The goonda.s ' 
anything. Among the Hindus: so long 11;8 the brother and will have a greater opportunity of huassing the innooent · 
his wife are cilive. they ·oontinue to g~ve presents, etc_., people. The Indian m>men of to-day are not so well· 
to.the sister in the shape of :Bhat and ChhWlhhak. , This eduoa.ted as to derive proper benefit from the divorce law. 
makes the sister stea.dfas~ in h~r love towards her. brother On the contrary, there is a. likelihood that they may 
and his 'Wife and ~o ooc&Slon &l'l!ies for any s!lch m!S~der· suft'er harm on account of this in caae they act on the 
!JWlding as is !"ltn~ti a.mong the Muslims •. :Bes1des, persuasion of inducemen£ of others. · So far as :we under·. 
if the daughter lll d3pnv~<'!: of her paternal property, she stand, women in general, oxcept a few eduoa.~d ones 
and 1;J.er ·o~prings rec01Ve that prop~y 'Yhich woul~ whose number is negligible •. are opposed to .this and consider 
have otherWl!la passed. to her. ~usband 8 sisters.· T¥s the incorporation 9f such a provision for .them in the· law 
provision in t~e draft Hindu Co~~ II! not o~y not. benetioml 8.s an insult. We hope. that the members of the Hindu 
but also detnmental and humiliating to the ~d~s and • Law Committee would not·humiliate us by being influenced 
the Ja.ins. Of' course, the daughter should inbent the b! the Western a~osphere. 

.' 

V, BIHAR. 

1. Chief JIISt!cll. 'patna Blgh Oour:t: 
·The Hon'ble the Ohi.of Justice :is in favo.ur of' oodifioa.h 

on principle, bllt will express nQ opini~ on the proposed. 
changes as they-are a Jll&tter for the Hindu community. 

,.~, ., r 

pitrpose. If it is to provide an incentive for ~eeking cure, 
· then also it would come too .late. Generally speaking. 
however, the provisions 0f tl,le draft Hindu Code, where 
tb_ey modify exis!iing Hindu /;-a.w, seem to me progressive 

. . 2. 1\lr, (ustlce Meredlth. . . 
The m&.tter is of course.prlmarlly one for Hindus. . ; , , 3 •. Mr: Ju'liU!lt ·a. P.)inha. 

co~:!l~~. fo%X:~b~ct~ ~~ b:,~a!:in~o~h;::v:: (~~ , . I entirely agree with the Vie~ ~xpre~sed above. 

u,njfica.tion, (2) simplification, (~} oerta.inty," (4:) ao~bi,. ' , · t. Mr. Justice 1. Imam~ 

·and sens~le. . · . .. 
.· 

lity. These objects have, I think) ~gely been attained · . . • ·' • 
in the· great Indian codes-the Indi&JI. ·Penal Code,,. the . I have nothfug to say .about the gellllral provisions. of 
Indian Evidence Act,. and the. two Procedure Codes. the dra'ft Hindu rJode. · · 

." The disadvanta.~e. ac;ording to orthodox ~glish legal- ~ Sections ~ and 2ht pages l4an~ 15 of ~~h of the 
theoey is over-rigtdity and lack of adaptability. True, ~ Hindu Cod~~t fequire consideration. Notes of the 
in the past, peoples have been known_ to h~ve become Hon'ble R.B.:B. ; .with l:eference to ~provisions in · 
slaves to their codes, but_ under modem condit1o~~ amend· the Hindu COde, Part I (Intestate Suocession) BiU should 
inent by legislation is not diilioult ji.Ild it is. poSSible , ?,ven be seen once again. I think there :is much to be said for 
for codified law to be. kept abreast' of chang!Dg conditions the s~tions made. by l)inl therein, whioh are relevant 
in a develop~ commUnity. • ·to the provisions C?nts.ined in the eeotions menlioned 

· · · · · ib' t ~"'- above in ~e draft liindu Code .. It is important that the law sho.uld be access ,e. o ·~....,. 
people, and easy of reference by ~~onyone, e.nd not, as under : 5, Ml:.:.JIIS~~ ·a .. J. Beevor. 
the English system, the trade secret of a close co~ration. I ,...,._ WI •• .,. the ge--' re-·~'-- of tht!, non. J . .E.D •.. 
Codifi.~ation is oa.lc:ala.ted to ~ttain this object. u ~ ..,.--- ..,. .....,...... ~""' """ 
to me a pity tha.t the Code· oa.nnot be made complete, owmg abouj) eodifi.cation. I do not wish to express any opinion 
to the inability of the Central Gov~t to legislate on the question of policy' sueh &I! the eXtension of women'•, 
on.. some .mbjeClt\8, e.g., certa.in provisioJi$ on the subject rights and 'the ahandoneumt of the Mitakshara syste.m ot 
of m&inte~oe which are·pa.rt of Hindu Law oa.nuot be joint property, as these appear to me primarily questions 

. 'inserted mthe Ccxle for that l'Qason. . ~. . . . • for the decision,ofthe Hindu com'tnii.n.ity. - • 

I am entirely in favour of the extension of the 'righ~ o · In oom;eXion with ~Iauses 20 a.nd'22 of Part II, .J would 
Hindu women contemplated 'in .. th~ Code, bun consider draw &ttenj;ion to my note on clause 19 of the Hindu 
:t;hat if the changed law is to work successfully it must be O'ode, Part I (Intestate Succession) 

1
:Bill. ·, My criticism 

aCOOJ!ip&nied by. a.n intensi"Ve policy of female education. of that cl~W!I' seeiDB ,to apply' almost as accurately to the 
I do not feel competent to deal with the provisions ot 'present clallllOs. · . . : · ~ ,. · . 

the Code in deta.il, but some 'of them appea.r odd .. For Assuming that it is decided to' abandon·the Mit&kshara 
e~..Ple, if venereal disease :is. to be a ground· of lljvorce system of holding joint propertJ, I !lo not think that olausea 
at all, why wait eeven years t · If the object is to prevent 1 a~:~d 2 of Part m.A will work: satisfactorily.· Claus111... t 
.CQJ1.llllunioa.tion to a., ,$J1,?.uee• this W?~d: ,not serve t~e is said to have b110n added tentllo~ve!y:; but Uuless mx. 

I 
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·-·tion of rkht bv birth is abandoned, I think the law which we propose to change. That evil must be 
acq~ tliat all devOlution shall be by succession and . done away with if the position of the females in the liindu 
~·~'<tlrvi~p lriJl apply to families govern~ b! society is to be improved. ·l · 

the liital;;shal:a sch.;ooi of law. Under that system It 18 · The proposal for giving an absolute estate to 'a female
not the in~ of any individual which devolves by strikes at the very root of the theory of sapindas and it ,vill 
t~urrivorsliip but the family property as & whole. If the lead to many troubles and litigation in families which were 
lfits.kshara ~ystem · is to be abandoned, I sug,~- formerly unheard of. The l~~odfes unfortunately Will 
that on the passing of the Act, or· on the happenmg be in most cases but Qrea.tures m the hands of ·spme 
of a specified event· a complete partition between all scheming relatives or servants and at the cost of the 
members of the :Mitakshara joint family should be d~~ed estate earned 'by somebody these scheming pe?ple \Viii 
to take pia~, and thereafter. there should be acqU1Sltion have a. merry time. 
of rights in· property by birth and all property should The propoSe.! for giving a ~hare t~ the. daughter in a 
dl'voke by ;succession and not by all survivorship. · . Hindu family even when there IS a son IS qwte unnecesasry. 

6. District Judge of Muzatrarpur; Everybody knows that in a Hindu family, specia.lly in 
.,.._e -"~~~ proposed will perhan.q go _a.,.,.;n•t the very the eaoo of a. middle class Hindu family, the giving of a 
.._... ~..., r- .,- girl in marriage tells heavily on that family. In most 

principles of existing Hindu La.w deri17ed from the ancient · of the cases, the family has to mortgage their properties 
Hindu Sha.stras 'and established by long usage and in order to give the girl in suitable marriage: If in spite
~ustom prevailing in the country. of this the girl has to re~iv~ a share ~-the joint family 

7• The Judicial colllDliBsioner of Chotanagpur, Rauehi •. · property it will not be beneficral to t)l~ girl herself, but it 
will "Ouly mean that her husband or her husband's relatives 

I am in favour of this amendment_. . will be on the look-out for that share and it will be a source 

s; District Judge of Shahabad. 
I" agree with the principles underlying the draft Bill. 

9. District Judge ·of Saran. 
On a reference to Part TI (lnres~te Succession) of the , 

draft Code, it appears that. widow, son, daughter, etc.1 
have been made simultaneous heirs. This will apparently 

' destroy the principle of co-parcell!Y'Y under the Mit&kshara 
school, a system which, in my opinion, has been working 
quite satisfactorily so far.. The inclusion of the _daughter 
in the first class -of the simultaneous properties is not 
proper. The daughter's name should, therefore, find place 
in the second entry below the simultaneous heirs named in 
~ first ehtry. 

The pr(msions regarding :ma.rriage and divor~ in Part· 
IV of the draft Code are, I am afraid, against 'the religious 
eentiments of an average Hindu. The rule imposing 
restrictions on. thl!l number of wives a peraon mi!'Y haye 
at one time is, no doubt, salutary to some extent but 
1 61tppose it is a common belief among the Hindus 
that a man. having no· son to offer pi7'1ik to him after 
his death cannot get salvation. ·In these eircUJDStances, 
it would not, I think, be desirable to deny the second 
8p01Jil8 to such a man in all events as is proposed to be 

' done under the draft Code. As regards qivorce; it can very 
well be had in. accordance 'with the provisions contained 
in Act m of 1872, if the pmrriage takes. place under that 
Act. Consequently, those people who are less orthodox 

of constant litigation between two families who are liup; 
posea to live_~ very cordia:l relati9na at present at ~st. · 

The proposal with respect .to divorce even in the case of 
a sacramental marriage 'is, to say the least of it, highly 
prejudicial and it strikes at the very principle of marriage 
according to the· Hindu Shastras. When a numiage 
takes place according. to the Hindu rites, the couple- are 
joined permanently ·in presence o~ .Agni-ifevta ~or g~ 
or for evil. The proposal for allowmg a divorce m par\.i. 
cular cases will lead tQ many unhappy litigations a.nd 
reciprocal abuse~ in open court. from which- the Hindu 
society is so far mrmune. The wife has at present every 
right to" remain aloof from her husband and if she is being 
illtreated by him for any ot~er. reaso.n, ~ do not think tha~ 
the giving of the right of divorce willrmprove the case of 
females in any way whatsoever. 

The proposal that a Hindu male or a female may repu
diate his or her marriage subsequently on some g;ound 
and seek for a dissolution of marriage is. not proper m my 
opinion. • • . · 

But in view of the sweeping changes which the draft 
Code seeks. to maJ;.e ~ the laws w~ch h~~e go.verne~ the 
Hindu society · up till now, espemally m the provmces 
governed hy Mitaksha.ra Law, I think that it .would. be 
desirable, if the Code is enaoted !Lfter this matter IS brought 
specially to' the notice of the electorate, a.pa not by the 
present legislature whose election has become overdue on 
account of.the Wl!<f, . . 

and are keen on having divorce may hf!-ve their marriages 11. DiStrict Judge, Dharbanga. -
recorded under Act m of 1872 but thB purity of Hindn . ' . ..,_'.:lA 

, notion about :ma.rriage .which is a sacrament and not a Some. of the changes proposed in ~he ~du '-"""" 88 

oontract as in cases of civil :ma.rriages .should not be at present drafted 11-re ·highly revolutionary m character. 
polluted by the introduction of the divorce system in For 1)xample, amo~gst the simultaneous h;eirs_in Part I, 
the Hindu Code itself. . • • clause 5, class I (i), the daughter has been mcluded along 

1 · - ·- · · • • with the son the son of a predeceased son and .ot~e;s. 
As to adoption (Part VI), there does· not appear to be Another inat~ce is the abolition of the· Hindu joint faDiiiY 

any g~ reason for extending the age-limit 'bf the boy by clause 1 in Part rn-A. In my opinion,· such oh~ges 
to be adopted from 5 to 15 years. The reason for :6.xing are not likely to be received· with fi.l,VOUf by the .Hindu 
the age-limit at 5 years in the Dattake.Mimamsa. appa.rently public at the prese?t ~iple. ' 
t~eems to be this, that grown up boys may not regard their 
adoptive father as their rea.! father a.nd ma.y not forget . 12. District and Sessions Judge, Patna. ' . 
the a.m'ction of the real parent ·and may further find ·it In my opiJ:rlon JegiSiatl.ori of this ch~racter ought to be 
difficult to adapt themselves· to the. environmente of the taken up 'when normal times are restored. • · 
new house. The a.ge-limiCshould. not in any caee exceed • · 
8 years though it will be. desirable, to have it .fixed a.t 0. . As reg~rda-some· of the particular ciauses in the draf'tf 

Code, there has been criticism of clause 12 in Part ll o 
· 10. District Jujlge of Pum~. the Code. It has been suggested .that clause 12 sh?uld 

Even ·a C1ll'l!Ory rOOding of the draft Code would show be enlarged and the right of pre-emption should be g1v?n 
lha.t the proposed changes are far-reaching in·· character~ · td. the male heirs• when transfers of anceetral propertxes 
and that- they should not be allowed to be made on the · are proposed to be prade by female heirs.' -~·to claus~ 
ground that they stNke at the very root- of the Hindu 5 in Part VI; it has teen suggest.ed that the age of 1ilteej 
rea.pon, culture a!ld society in perpetual bondage, nor I is much too low for the capaqity to adopt in the case 0d 
think the Hil;!du Shastra.s ever meant to do so, All that a Hindu wido~. At that age she is likely·to be influene;e 

'the Shastra.s said was that the females being the weaker sex by others and. will hardly ~e ,in a· position to make an m: 
deeer;ved to be looked after by the stronger sex, namely.. dependent choice, . 
by the males. There is no doubt that there are some · 13. District Judge: Gaya~ 
defect.e iD the Hindu society due to which the females ha.ve 
to 1Uldergo many hardJ!hips and trouble and drudgery. , . The. proVisions of the draft .code are, in my op}Irlo~·· 
T\le root of all these evils is the lack of edruiatipn amongst not wholly salutary. So far as intestate successxon• 16 

tire malee and the fema.Ies in our society and not in the concerned, one finds that dli.ughters have been: made 
. -J 



· ll. Marriage.-( a) A marriage ofa Hindu being a religious 
sacramen~, it should be left to be performed_ according 
to the Hindu Shastra.s and custom, if any, prevalent in 
any Province.. It should not be made subject to .any 
codified law. · · 

heirs lik& sons. There oa.n be little doubt that this iS 
mainly, if not entirely, due to the fact tl;tat compared with 
men our· women are at a very great disadvantage. The 
proposed cha.lige may ameliorate the condition of females 
in some cases, but speaking generally, .it is not lik~ly to 
-effect any real improvement. · A roamed woman, ,if she 
has a· father-in-law or a husband, has hardly a vo1ce of (b) It is not deairable to introduce changes in' the 
ber own. It follows therefore that the share she will get .prohlbited degrees of relationshlp of 'ilyl.rriage, inconsis- • 
·in· her father's property in law will in fact belong to her tent 'With the principles of the Hindu Shastras. 
father-in-law or her husband. If she asserj;s her right . · .. (c) .The 'fight of having a. second wife in ··the' lifetime 

· there Will be dissension in the family. Then again the 'of the first should not be conceded to a male except where 
proposed .change will lead to a further redtijltion in the second marriage. is necessary merely for the purpose of 
shares of heirs and may in many cases introduce stra.ngers- procreation, as when. the first wife is proved to be barr. en. 
,.,Q!lletimes unwelcome strangers-in~he family. Married . 
women .would in almost all cases like to dispose of their . •. m. L!ioorce.-(ct) ~olution of ~arria.ge is foreign 
shares and any body who has the means may. purchase to the 1dea of a Hindu. .Th~ mamage of a. Hindu is 
them, What this will mean in a. society e~sentially ortho?ox understood to. create a!l mdis~oluble tie between the 
lllay be better inlagined tha.ti. descnbed. Many gll'ls, _ couple. The nght to divorce if allowed would lead to 
particularly . those who have ·had some educatiol'l may inllnorality, unfaithfulness. and a spirit of unjus~ified in-
very well refuse to marry- and this· so ~ar as the moral · dependence. · • . . 
:Standard is _concerned may have far reaching consequences, (~) Exception may, however, 'be made where the 

So far as the other provisions are concerned, I am 
inclined to the view that they are what they should; be. 
'The recogn.ition of civil marriage in Hindu society has 
become neoossary. Of <course, those who .are hlgh cast-e. 
':Hindus will prefer sacramental marriage as at present but 
~ivil marriages are by no means rare and with the march 
~f time there may be more of them. If the Hindu society_ 
is tc:i put a ban on such marriages the position will be v.ery 
'=satisfactory indeed. The.Dluoh maligned caste system 
will ha.ve to face a severe trja.l if civil marriage, as pro
Jlosed·, is introduced but t~e world has· chaf!'ged in rece~t 
times and it is still changing. If a system IS purely art1· 
1i.cial and in ·a s~te-of deoa.dence as ~any people believe 
the _caste system to be, it has no right to stay. 

·- The provisions relath:tg to nullity and dissolution of 
lllarrisges maintenance, minority and guardianship and 
:adoption are, in my opinion, not open to any objection. 
:Most of them are already in existence. Only they have 
lleen codified. They may be adopted. 

14. District Judge, Manbhum Siyghbhum. 

I. I ntestak S-u<;ceqsi<m..-( a) Although the proposed 
legislation regulates intestil.te succession of. heritable 
'Property, it appears that the list of enumerated heirs in 
Part ll, clause 5 of the Code upsets .the system of the 
:Hindu law of succession. It is neither wholly· based 

, 11pon the nearness of blood nor on the principle of offering . 
.of pil'lda8. . ~ . 

civil_Dlllrriage is performed whlch does not partake of the 
chara;cter of a religious union. · · · 

iv. In other respects no comm~t need~ offered. 
' ,, ' - . ' 
15. District Judge, .Monghyr •. 

The Hindu Otlicers' are opposed to the draft. code on 
the whole, Dlllinly on the ground that tlie Legislation will
have the effect of breaking up the soli&rity of.-the Hindu 
families, and much of it is against their religious senti
ments. A Hindu ' nana. ' .or ' na.ni ' in this l'l-ovince 
will not even· take water a.t the place where their
&ughter ia Dlllrried and by this legislation they, are sougb.t 
to be made heirs. 

They are also against the idea of divorce. ' 
' I • ' '> • 

·, 
16.. Bar Association, Ohapra; 

• 1. In. the definition of " Stridllan " .in .clause (jt of 
clause 5, we should like to omit. the word ' or arrears of 
Dlllintenance,' beOI!:use it will lead to various complications. 

2. Maintenance: In section: 3, column (I) we should 
like that after the word ' residence ' the words ." a.nd also 
other absolute necessities, for instance, medicaltreatment 
etc. ""be added. · · · · . . · · ' . . .\. . . 
· 3. Re: .debts to lw.!ie priority . .....:CJause~ 8.-We should 

·like to ,add the words '' .except those for ilmnoral purposes " .. 
after the .words ' deceased '; otherwise it would be setting 

. . . a. premium on immo:ral debts. ' 
(b) The distribution ·,of share among simultaneous _ , . · - . , 

'heir~ (vide cla.use 7 of the Code) is against equity a'nd • ,4. ~acrame:nt4l 'fiW,rrtage.-We shoul,~ ~e, t_o ~ the 
'justice. A daughter is allotted half share of a son as an·. ~olloWUl,g clause (b~ after the word 1di?t or leper, 
absolute owner in a heritable property. If the deceased llllpo~n~ or sufferm~ from venereal, diseases or from 

-intestate 'leaves behind hlro a son and a. large number ~hySlS. 
~f daughters, the latter would get the major portion of the • ~ 
heritable property with- no obligation whatsoever In " . 1~ •. Darbhanga Bar Association. 
regard to perf?rmance of s~a~, eto .•. of the decea.sed as · ·. The As~ociation has •two serious o~jections to it The 

.Alla? other ~Utles of the family (~eluding Dev-~re~a, jf any) first is tlia.t the,Federal Court ha.s held t;ha.t the Central . 
w¥c_h are mcum~ent up?n a. Hindu son ~ccording to ou.r .property and to that extent Hind.ll women's right to 

. religious cqncept1on of filial and other dut1es. . property Act was declared ultratrires: and the ·l'l-ovincW 

. ·(c) fhe daughter gets a double share-o~e in her legisla.tureshadtore..enactitinorder to vali&te itsuniver •. 
"' th • inh 'ta d ... h · h h b d' sal operation. The Code will be open to this objection 1111 .a er s en nee an t'+e. ot er, m er us au s pro- ell 
party. In addition, she gets a major portion of the w_ • 
-corpus of the property in the shape of dowries and othe!' The second objection' 'is' that ~t is not framed by 
gifts on the occasion o£' _her marriage, The allotment of Hindu. members well versed in Hindu Shastras _with the· • 
$hare appears' to be unduly. in her favour. · . · fesult that a. revol~tiona:.y, anti-shastrio Hindu Code is 

. · produced adversely touohizig the very structure of Hindu 
(d) The idea of conferrhtg an absolute estate on a society · giving a violent shock to people's religion 

female ~y inherita.!ce is bound to disintegrate Hindu family beliefs and traditional mode of . !IUCcession. ·At lea.st i£ ' 
Jlrope~Ies, i?-troduce aliens therein (in the event of trans- is desirable that so important a legislation mus\ not be 
fe~ wJ:ioh ""!ll ha.ppe'n in normal course of things) and rusHed through in this abnormal tinl8'-when the ma.jority 
brmg m v~ous complications and misery to the members of the 'people's representatives are absent from the legis • 
. -of tlie family, dest:toying the .fabric ofthe Hindu society. !attire. It would be. fair,' to the.,; Hindu populace who 

(e) The definition of "stridhan" (vide 'cla~se 13 of 
the Code), is evidently too wide and requires modification. 

. . (f) Change or aoando~ent of. religion should be 
• ;made 0: diSqualification to. inherit. · · · · · 

will be affected by this CQde to have the cOnsideration of 
this Code taken up. after a fresh election so that the 
country may accept or reject this Code after full c~nsi~ · 
deration. To do otherwise is to ignore the public opmioti 
and rob the people of.the right to be heard, consulted ill 
~ important legislation. · 
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· 19. Bar Association, Purnea. De A.ssociation m therefore or opinion that tho legisla.' -
t.ion be postponed till nOI'IIl&l iinle returns. · The provision of the proposed Hindu Code wa.s discuss~ 

at length. and the majority of the members are against 
the proposed Code a.s they are of opinion that it is mainly 
against the funda!D-ental principles of Hindu Law, Hindu 
rites, Hindu religion and also against time-honoured 
cnstoms. Some of the members oppose the provision of . 
' divorce '. .A,lmost the majority of members are of 
opinion that as long as this Code is not more widely 
circulated amongst the people a.t large such far-reaching 
legislation should not be enacted. 

18. District Bar AssoclaUon, Patna. 

Tho Association do not approve or u• pKliJOS6d. legis· 
lation in the ny in which it i<t sought to e:lfuct the existing 
Hindu Law. 'Ihe Hindns and their laws are an &.'l:a.mple 
of "unity in 'the mi<b-t of diversity". Dayabha.ga Ia 
naiuraJ. to thoee who are governed by i,t as· Mita.kshra. 

\ is to lhooe who are governed by the latoor. The proposed 
lr.w -.rould do away with the different laws a.nd impose 
upon the Hindns new legal ideas, mostly foreign to all 
.ystemsorHindns. . . 

To· a Hindu men a.nd women 8.re equal from some 
poin~ or view and altogether clliferent from another' . 
while one has a preference in . some matters over the 
other he can never conceive that a woman is half of a 
man. The proposed law will force the Hindus to think 
in wms or the ~ that two daughters ma.ke one son. 

The True Hindu Law, of course, gives a father an absolute 
right; or disposal over ancestral movables and even over tho 
income from immovables but it offends even against the . 
latest and. most advanced . theories or man (socialism) 
~ he should haVe the right of squandering awsy im-
movables which he ne~ acqjlired. _ · ' 

The simultaneons succession of. heirs is not the less 
objectionable especi.a.lly booause it cons~ of mostly a 
group of men, women, cbildren and old people. 

· The legisl.a.tion may codify the existing law and may 
amend, ie., declare file old law where judicial decisions 
have gone astray but not transplant laws of the desert into 
the fertile lands of India. . • 

It is be~ if a.fter preparing a complete code a plebiscite 
be held or people be given an option to ma.ke a registered 
declaration if they want to adopt the new law and those 
who do not ina.ke such a declaration should be governed 
by their old law. 'Ihe replacement of the Hindu ideas. 
or Sha.strin Law by the Qura.n.ic law is always feJ?Iilsive 
to the sentiments of Hindns. 

- . . 
n 

20. Bar Association, Monghyr. ' _ 

~Work of em Utopian.-The sponsors of the draft Hindu 
Code aspire to build an Utopia for the Hinduk living 
in British- India by substituting a new so-oalled codified 
Hindu Law in respect of intestate and testamentary SUOOes- · 

sion, marriage, divorce, guardianship and minority and 
adoption, in the place of the existing one in respect thereof. 

· The guiding principle of the framers of the Code ha.s been, 
in their own words to formulate " a Code of Hindu Law 
which should be complete as far as possible ", to avoid 
tM' evils of piecemeal legislation on the subject and ~o 
evolve a uniform Code of Hindu Law which will apply t() 
all the Hindus by blending the most progressive elements 
in the varions schools of law which prevail in different
parts of .the country." Now the question· arises as how 
far this is practical and suitable for the people_ for whom 
it is intended. 

Hindu ~w is a crystaUiwL ma88 of time-lwnoured 
custom arul 'USU.{ft$ of the people.;-No one who is acquainted 
with the A, B, G of Hindu Law. a.s it exists to-day 
will gainsay that it is the product of, cnstoms and--usages 
of people a.s conditioned by the politica.l, social and econo· 
mic circumstances from time immemorial. 

• It is an ever-growing t~g like the commo~ la)V of 
England. To chisel and round off Hindu Law as has been 
done in the_ draft Hindu Code under review is to stultify 
and deaden the veryo~~pirit a.nd motive forceofHind?-La.w. 

Hindu -codes a.s they exist. or a.s they have boon handed 
down to nil are not the handicraft of an individual or a 
group or individuals, but a mere collilcf;ion of the laWB 
as they obtained at a particular time or in a particular 
locality. Sada.chara, Desha.chara and Kulachar combined . 
to bring about modifications whenever the society needed 
iii. But this was always from within and was never 
imposed from without. Hindu law grows a.nd is not 
injected. So a.ny arbitrary imposition of ·rules from the 
Jegisla.ture is repugnant to the religious a.nd legal notions 
of the Hindus. . 

. Gr.rmwm law wt yet codijied.:....Why should there' be 
any hurry about codifioation of Hindu Law especia.lly 
during war time. Hunger ana death stare in the face 
or the people ; some of the ewuent persons who can better 
anticipate the consequences 'Of this legislation are behind · 
the prison bars, while many more are in the battle-fields. 

C'U!Jtwiary law 8'Uperior to written law among H inilA.I4.-
lt has been settled now by the highest 'l!ribunal " that 
under the Hindu system' of la.w, clear proof of usage will 
outweight written test of Law ~. This being so the sponsllrs 
of. ~h~ Code are clearly wrong in abolishing all cnstoms a.nd 
usages expressly sa. ved. · 

' ..41W'I/!aly.-Ther~ would b?. ~ Sr-eat anomaly if the draft 
Hindu Code be passed into la.w. , A confusion will aris8' 
'iilvolving many_ families irl · endless ruino\18 litigations. 
·There would be one law for British India and another law 
for Indian states. Again under the ~vernment of· India
Act . 1935, the Central ~Vel'Ill!lent is ·not authorized to 

-legMate on all matters except those provided in list No. t 

Next the sitting members of the Legislature did noit 
get any mandate ffom the Hindus to o~e their laws. 
1!'or every radical change in the Hindu law; a. plebiscite 
of the body of persons alfected should be taken. If·this 
be not feasible, &t lea9t the changes proposed should be 
an ~ of election.,. -so that the. combination of MullarrJ.
madan and non-Mnba.mmada.n members of the Legislative 
Assembly may. not be alone a.ble to impose lttbitra.ry or 
ma.lignan$ .rules on the unknowing millions. · · 

appended to the said Act. So the evil of piecemeallegisJa.'. 
tion will still persist. . • , . . , . · There would be; 
one la.w for heritable property as definedin the draft ·Cod~ 
a.nd another set of la.w for agricultural lands in respect; 
of which the Central Government is not competent to 
legisla.te. One may ask the framers of the· draft Code 
whether 'this is the type of uniformity and certainty which 
they mean by their avowed objects published with the' 
Bill. . • . 

Thirdly, 'the propo.ed ebauges are wayward, irra.ti~nal 
and improper. What is most striking in the changes is 
thai spiritual benefit has scrupulously boon banished. 
Ma.rria:g~ to Hindus is not a. m~nt but an obligation 
for oontmnance of the fa.nn1y traditions. It is payment 
of the Pitri rina, when a son is born. There is no ~cope. · PrirMf!eniture why r~ined.-Law . of primogeniture 
for limitation on the number of wives when a son is not ' prevails in Jn<Iia, among mdependent and semi-independent 
borll. Then heritage is given for continuing the family native states and big families like Ma!mrajah ofDarbanghe.. 
tn.dilions, and is not a right of simultaneous heirs who owe The framers of the draft Code 'Seeing that they would 
no obligation to the deceased. Further, divorce without receive a. hard knock out from them has wisely saved this 
dowery debt .is a.n ~tiona! proposal. This adoption law but feeling !l~te confident tha.t.they !'ould easily tid8' 
of t.be Qnra.tu(l flllCOOSSlOD cuts a.t the ro¢; of the Hindu over the oppos1t1on from the poorer Hindus, they · a.re 
ideology. Th011e who feel disoontended ma.y avail them~ hurliug_ upon their head of those dumb millions "a. ba.neful 
aelves the right of making wills; but· should n6t infiict la.w." · · 
1heir ;whims on others who do not want it. 

. We are tofany opposed to this legislatio~, • • 
Sheer waste of public revenuu.-The type of codification 

a11 envisaged in the bill is a sh~r wa11te of publio revenue. 
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Freedom of .religion and faith which has been left unfuuched 
by the sovereign will of the State by the sagacious Queen 
Victoria is going to be surrendered by !J. handful of so

~ea!,;e , which. distinguishes it from aJl other systems of 
Jw;sprudence. Manu compares ·a woman who has married 
tWice to a beast. Marriage between a man and woman 
has been declared to be indissoluble which continues 
even beyond this earthly existence. This conception bas 
taken a ~~p root 'in Hindu mind. To uproot it and 
e~graft m 1ts place an entirely different thing is fraught 

·.With consequence which the readers will shudder to think 
of. '~gain ';at a Hindu marriage, a bride is given with 

ca!led pioneers. 

Any ·change in law mU8t be made afte!' prope1· reprP.aenta
tion.-'-If any change .in law is needed let there be adequate 
representations in a proper way. India nnllke England 
is a vast country. Any legislation which is going to effect 
over 30. crores of people almost one-tenth of the human 
race should not be blindly hurried through the legislature 
after the manner. of England. 

• N ~ draatic change in per8ona! law deairab/e till oomp[flte 
independence.-The framers of the draft C9de hardly 
Tealize the grim reality that no uniform law can be modelled 
for the entife Hindu community without full responsible 

1 Government or complete independence. 

_certal,ll,solemn ceremonies as a gift which once it has become 
c~mpltlm cannot_ be revoked by the husband ? And the 
w1fe takes a vow to follow the husband like a shadow even 
bey9nd tb~ grave. Then how can she tl¥'ll'hack upon her 
01Vl'! promiSe 1 , · 

Monogamy rru~.re ideali&m.-It soux'tds very well that 
every male •must stick to one female throughout his life 
but in actual practice what is found. The country which 
has favoured monogamy abounds in crim~ like adultery 

L:tw of marrial;e indi88olubly linlceil, with the law of ~nd beastiality. Domestic peace and harmony are not 
property (Succe88ion).-Hindu Law of marriage is vitally infrequently marred by .the scandals of divorce courts imd
Iinked with Hindu Law of Succession. Sapindaship is conjugal infidelities. Moreover the end of a Hindu 
the soul of Hindu Law. By creating ' simultaneous heirs ' Marriage is to beget a 'put'; i.e., a _son who will be a deliverer 
. the framers of code would, produce inequitaqle results. • from ~be torments of hell. Nobody in ancient days thought 
A daughter succeeding with the son, is a doubl~r gainer of and a vast majority even today do not think of such 
rather she is a triple gainer in some cases. She inherits devices as birth control. They hanker after leaving 

- under the draft Code both~ in her father's house as well . some. boy to pe;Petuate the line and to offer pinda, i.e., 
as in' her husband's house- without any liability. Jl1ore- . oblatm~ to the1r ancestors. Thus it is evident that the 
()Ver under the prevailing customs a huge dowry as well dr~ft Hindu Code' is best suited only to those handful of 
as atridhan also go to enrich the daughter directly or Hindus who are semi or completely westernized and have 
indirectly. Thus the poor son is saddled with all the no love of respect for their heritage. 
liabilities of the household but with little gain. This 
system of succession will hasten the disintegration of joint Kind of culcption a8 given in the draft Code moat perverse ' 
families and non-stop fragmentation of properties resultipg alld inequitable.-To · dispense with the necilssity of 
in stark pauperisation, domestic feuds and rampant social Hawan in adoption to extend kritrima: form adoption 
.scandals of serious types. Giving of absolute -estate to to the whole ,of India and such other things are most 
females means producing young, gay, wanton females. perv~rse and inequitable and irreligious. A fe:w instances 

f a.re c1ted ; ' ' Duty is.·'the marked feature o every typical Hindu home 
.and this feature has been preserved in spite of the impact • . . (1) _; Datta Homa.' has been made optional and regis. 
()f western culture .and ideals upon us for over 200 years. t~at1on o! the ~uthority to. adopt co;ffipuls~ry .. Registra.. , 
But ·once the. draft Oode comes into force " rights " and t1on by 1tself 1s not suf!lc1ent to gtve uinmpeachability · 
.assertiveness will take the place of duty and hospitality. to the authority to adopt. Pleas may and will be taken 
If you want to be stranger in your own home, if you want that registration has been brought ~bout under undue 
that your wives and sisters mothers and daughters should influences, misrepresentation, mistake and frau 
-start about on' highlleeled shoes and with painted faces, document is not properly executed and vague and that it 
jou ·mu,st change your law ttt ~rice,', • suffers from technical defects, and as such it is invalid and 

· inoperative. Moreover·· there may be circumstances in 
Muslim .law .ha8 provided a8 checlc8 'Dower dibtll'·- which the person having the i.qtention to give authority 

Muslim law, in order. to check the evils of want or divorces to adopt, to his widow is unable to register the proper 
\and to, ~ave the ·property from in.f:ipitesimal disintegration, deed, e.g., when he is counting his last breath · when. 

has taken recourse to Wakf-ul-aulad. Besides amongst the he is attacked with cholera or plague or apoplexy. typhoid 
MO:Slims generally men with any property encourage marri- or s_imilar fatal diseases which may bring about hls death 

· .age between near relations such as step sisters and cousins instantly and So.ddenly .. Under such circumstances will 
.so that the family propertie'S ~p.ay not pass to strangers. his line become extinct and will his ancestor be debarred 

Hindu Lliw practically 8ettled tm aU point8.-It is a well for ever from receiving oblations (pindas) periodicaJly ~ 
known faot t.hat Hindu Law, is practically settled on all There may be advantages of registration of the authority 
ppints. It therefore· needs no such codification .. A few to adopt, but the. draft suffers from serious drawbacks in 

··enactments like the Hindu Law Inheritance Amendment not proyiding for unforeseen and deserving· cases. Datta. 
Act; 1929, and Hin~u Wome~'s Ri~hts to_Property,Act, Homa IS absolutely essential. A pandit ,ean be more 
1937' as.' amended m 1938 . a~e qmte sat1sfaotory. Dr. easily available than a. sub-registrar, and at the same time · 
·Deshmukh bad attempted to introduce divorce in Hindu it. is a mU:ch better substitute, for · registration inas ri:mch 
l!ociety but his attempt proved abortive. Now the sponsors as at ~he time of. Datta. Homa.. there .would 'urely be a 
.-of the draft Code have c·ome forward . with an identical ~at~ermg of relatmns, frien~. and '!"ell-wisher~ among the 
-bill which also deserves the same fate. In theory every mVltees. 1/~ey woul<!. ·be livmg Witnesses to the factum 
¥uslim is entitled· to marry and keep four wives at a of adoptioif and they will serve as a more effective check 
time and can di'Vorce one and all of them on even the~most pf fraud than registration. Besides, Datta :S:oma is a. 
foolish pretext but what do we find in actual practice I ceremony,similar to that 'when a son .is bom to a person. 
Monogamy is t~e rule . and polygamy and divorce is the • It is a day of great rejoicing and festivities and it is a. 
exception. They realize the sanctity of the conjugal tie. di?mal day_in the f~mil:y to which the adoptee belonged 
Then why should the Hindus change their-laws relating to pnor ~o h~s a~optmn m the adopter's family. Thus 
marriage which have kept pa.ce with the time. Gandharva even m this Vlew of the matter the new Hindu Code 
Fo~ of Marriage, Special Marriage Act, 1872, and the , attempts to abolish the Hindu religious rites and Samskara. 
widow Rem11.rriage .Aoli, 1856. are qui.t\J suf!lcient to .meet 
the reqllirAments Q~ tlme. What is the use .of revolutioni
sing the whole system of law. To think of only one law 
in a country like· India, 2,000 miles long and 2',000 miles 
htS~ad-peopled by so· many castes and oreeds.witb their 
prejudices and traditions is a Mid-Summer Nigbt's·dream. , 
In so small an Island like the British Isles, there are · 
diffe;entlaws, English Law, Scotch Law; Welsh llaw·il.nd 
the Irish Law. Wliat wandel'' ill there if there are only 
five schools of Hindu Law among the Hindus l · 

. Abse~V~i::W,~e i~.iilndJ:'!Aw a uriiq:u£ jea.ture in the, 
-world.-The a?sence of divorce in Hindu Law is a. unique 

' The &~option of a~ only son ,is a ·family calamity, if 
not a natiOnal calawty. It offends against the very 
spirit of Hindu Law although at present we are bound 
by the interpretations. . · 
• Some otJ;.er glaring defect.-( a). Definition of Hmdu is 

inisconceived and unwise. It is too narrow .. Everybody 
who follows Hindu religious usage and custom in any shape 
or form is a Hi.hdu would be a better definition than' that 
given in the casjl. 

(b) Part IV, . clause 81 is mischievou~ and misoon • 
ceived. · It is sure t() corrupt and contaminate Hindu ideals 
1111d home. · 

\ 
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. . m -,.clause 24, Pan .IV. If (2) l'Jost of. the provisions of the hill are refugnan~ to 
Punishment of bJg& ~ increase prostitution and Hindu ideas and, if passed into law,. they w. mak a 

you punish bigamy, yo~the draft Code perhaps forgot revolut!on in Hindu Law known to the Hmdu froll( 
adultery. The ~ers Prostitutes will te.ke the place time immemorial. 
to legislate~ ~8.:fe· fourth wife and so on. By ~0 (3) There will crop up innumera~le st?ts re~ 
of second e, b 'and control the se:tual urge m ·inh&itance as· the newly enumerated inhentors .will ~ot 
!~=~ ~~t~: would be a formidable rival of a. be allowed to have their share amicably, and alsp re€iar~g 
BJ,ndu wife. ' dissolution of marriage a.s a ~du husband or a. ·Wife. Will 

(c) p~ IV of olau~ 7-22 (ci-yilh ma.lTlth. ·ag~~\:~!: try to have separatio~ on futile and• f~e grounds. 
riestcra.ft and dispenses mt e ... ~=.,·. (4) Whatever affection amongst diffe~e~t members 

roDe:' P · ted with marriage. The whol~ ~g f family now emts and whatever pea.aeftillife members -
sentimt;nt B.C:a.•s account book. The idea of KIIIIla ~f Hmdu families now enjoy )Vill be lost to ,them ·for 
~('~e the gift of a daughter) would evaporate~~~ 'ever. 

draft, ~e pa.sses into law. The posterity ~ •100~ ~ Special remark.s.-(1) The definition of caste ~s too old. 
wonder and suspicion if the_re ~as ~ ~ ~e P:;!ti' to. be of any service now, at least th~ s~veral high ca.stes 
Anlll!llya and an ideal wife like ee uldanb ded should he mentioned separately a.s distinct castes a.s for 
Many wo'rks of art, science an_a literature wo e regar d h 

ythical in course of ttme and our custom, :1e, instance Kayashtha, Baidya.s an . ot ers. · 
:li;ous ideals and traditions woul~ be a matter . or '(2) The enumerated h~irs will upset the entire system· 
research 'and inquiry for our posterity. ~f Hindu Law of succession !l-8 hitherto known a.nd followed. 

Th draft Code is mischievous in conception, sloveuly A few instances will clear the point ; a daughter ha.s been 
in exec::tion and monstrpus in result. It saps the :verr given half share of a son as absolute owner even if 
soul of Hindu Lllw and presents a system o~ law which 18 ·she b6 a widow or without any issue. Suppose a man 
familiarly unfamiliar. and opposed ~ . Hindu .~ture, has Jeft one son and five daughter havitig ra:mruy deities
relig'on and society. The draft Hindu Code IS fit to ud yearly religious pujas s~ch as durga pUJa, etc. l'he 
be ~ej~cted altogether. And the existing Hindu ~w SOIL will get only 2/7th of the paternal property. The 

.should be allowed to grow _and flourish as,before UDID· sonl.s to perform the Sradba of his father, defray th& 
fluenced by the ri,"'ur of a statu_te. · expenses of th_e daily saba puja of the family deity, etc. 

Whereas the daughters will not take ea.re of these religious 
deities of her father's family. Again a. daught~'s daughter's . .21. Mothiharl Bar Assoelation. -

.The members of this Associatio~ are generally opposed . daughter ha.s been made an heir and plaOOd:tbefore uncle 
· and uncle's son ;suppose two brothers.A &nd·Jllive jointly. 

A dies leaving ru{ infant son C, who is brought llp with 
22. Bar Association, _Muzalfarpur; "' .. " tenderce.reandeduca.tedbythemale B. C gets a daughter 

to the principles of th,a draft Hindu Code. _ 

- . . who is married to a. rich family. She dies leaving an 
The members of this Bar are in favour of codifi~t!On only d!plghter who is married to a ·third family. C's 

of the existing Hindu Law and the bill, but entirely, • daughter's daughter also dies ;leaving an only daughter 
opposed to most of the provisions of the draft code which who is married to a fourth f11-mily. Now C dies and his 
tries 'to change the whole ~tructure of the Hindu. society wif6 died before him whereupon the family will ihherit the 
and joint. fam'ily system which in spite of some of its .share of C ; excluding B and his son. These a.re repulsive • 
demerits has merits of its own that cannot be igno~~.. h 'd f Hind . tot.e1 eao any u. , 

The definition of ·the word ' stridhan' is. very wide. · 
Properties given to widows in her maintenance or received · (3). Women have been given absolute right to the 
by her on partition in the family should never be considered property inherited by them. which ,wi).l create mdependem;e 
to be stridhan property. • " , · spirit in young widows and lead to va.rious injurious 
. In Part ll of the draft code, Intestate Succession in resultS. · · ,. - · . . 

Class I, widow a.iid daughter have been classed as simul- The law of iDheritance ·as sugg~irnid in the draft .code 
taneoU's heim ;with sen, -and son of piedecea.sed sen. They is neither based 9n theory of offering' Pinda.s nor .ori near-
should introduce further difficulties and complication. ness ofbloo~. · · · · · -

· The estates in the hands of Hindus in which there ill no 
iule of primogeniture prevailing will be divided iii very 
small portions and after semetime small estatea would 

- disappear. :The distribution of shares among the simul• 
taneous heirs would be fruitful seurce of litigation. Hence 
the members of this association are of opinion that widcw · 
and daughters should not be classed as simultaneou& heirs. 

The disqualifi~tion from..heirship wbi~h. iS· so· far pre
valent under the Hindu Law should have been retained. 
At least the perseus who are congenital idiots should ha"e 
been.!'xcluded from iliheritilnce. · · · 

The salutary provision of the rule of surviv<mhip should 
not ha.ve been given a go.by. This would .destroy. the 
entirs fabric .of the social structure of Hindu society .. ·In 
spite of some of the .demerits of the \'\lie oc'survivorship, 
tlilii should not be given a go-by. The clause 2 of/ Part 
ID-A providing for disinheriting the after born son is 
a.gainst all rules of justice and equity. · · 
:AThe provisions. for registration of sacrament&! marriages 
a.lthough option&t should be omitted altogether. 
' The provisions for the dissolution of sacramental 
marri.a.ges would be ~ainst the religious injunctions and 
can be dissolved.. .. The provision for disSolution of the 

, sacramental marri.a.ges should jle omitted altogether:'· 

2S. Bar Association, PnrU})a. 

The considered opinion of the Purulia Bar Ailscciatio~ 
regarding the Hindu Code is as follows : . 

\ 

(l) There cannot .be one system of Hindu Law f~r 
the :whole of India, a vast country, including several 
ptoVJMea where different ideas prevail. 

Re: marriage.-(!) There shonld not b~ any codified la.w 
regarding sacramental marriage 'which should be left to be 
peri'orni.ed according to Hindu Sastras and cW!toms 
prevalent in different prqvinces. ·· ·• • 

_ . · (2) The restriction regru_;d,ing a. male having a. . first 
wife taking a. second "flfe ~quires suffi.ci_en~ modificatiOJ?S'> 
as for. instance a barren fa~thful fir~t wife, generally gives 

-assent ~to her husband taking a second wife wishing that 
her. husband's line should continue. . . . . . 

. Re: ~issolution of mamage.-(1) Dissoluti~n ~f marriage .I 
is' foreign 'to the idea of a. B:inda and the ideallitself'is. 
l'epulsiY.O. ' :, . : ' 

. · (2) It will lead fu immorality ~nd unf~ithfulness. 
. · ~3) At least a person who marrys according to Hindu 

·s?-Stra.s and follows the Brahminical faith of Hindu reij. 
giOn should not be allowed to dissolve marria:ge, i.e., on any 
grounds whatsoever. _. · . . . 

\ ,., • J • .j I I jj'" • 

. , . (4) The grounds' of dissbltition''lts for imitance icllo'oy 
venera! disease will lead to varioils falSe litigations. • 

. . . (5.)•·MarH~gJ is ~o~ a cpntract a:n:~ng the Hind~.· 
·who follow Hindu religiOn based ' on Smritis and srutis 
and cannot be dissolved. · 

'!f-e: ~~i~.-l}Je }aW: of ~doption a.s-applic~6i~ to 
Hindus of different proVUices does ·I!Ot require 'to be 
codified a.s it ~ practically well:Sllttled:· ' · · · 

. ~~y this a.s~ociation strongly op~os~ ru;;du Law 
to be JX~dified in the manner sought to be done. · · 

,, ' ~·~ ' ·l; f ,., ''- •'. 
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24. Dlnapor& Bar Association. . divorce are highl;y anti-social in the life of the Hindus and 
]llflfritance by a 'da'Ughter.-Owing to _the preniling have the disruptive \)ffect to their national existence. Tha 

~ustom of givint~ dowry at the time of a daughter's marriage clauses. regarding divorce and illegitimate children, intro • 
.and for other reasons elaborately-discussed by Sj. Sarkar, · duce disruption in the family life making the sweet homo 
the majority of the members hold that a daughter mled of the Hindus a,hell while the idea of civil marriage is alien 
not be given· a separate share in the paternal property. to Hindu life. On the whole the re~ult of the Code will 
:But in case of 'Premature death bf the father of an un. be to alienate what is good in the social life of the Hindus 
married , daughter the latter should be given, in cash or and shake 'the very foundation of their national existence. 
ornanients or both, at the time ..{)f her marriage ·a ·sum . We take strong objection to the codification and also on 
equivalent .to a definite .portion of her father's property the ground that at sb.ch an abnormal time such an import. , 
besides' her marriage expenses in other respects. The ant measure cannot recei~ careful consideration and the 
amount of dowry to be thus given should not exceed ~ Legislative Assembly is not the proper authority for the 

· ,!l.lllount representing the share of a surviv~g son. task of passing such a draft. We. are of opinion that. 
Tentatively it is suggested that the value of the former · , the draft should n!Jt be passed into law 'at all as it is 

'should be about half that of the latter. . quit& undesirable. 

A mi,nority opinion suggests that. even a Mitakshara. 27. The. Government Pleader, Bancbl. 
f~<ther should be given the right to· donate or will out 
portiollll of the ancestral property to his daughter .. If There are various systems of n:u;du Law in the several 
the father has already exercised this. right before his death; provinces of the .British India and almost every system 

: no separa~ provision_ need be made 'for the daughter af:ter has its own law of intestate sucoession·. . The law thus 
tho fatner s de~th. · . , varied fr?m province to pro,vinoe and it must be admitted 
. (2) Marriage:-Inter-caste man;ia~e has been supported that the proposed draftwouldlay down a uniform law for 
by Sj. Sarkar and also by the maJonty of the members. sucoession throughout :B~~tish Inc;iia. 

' A minority opinion is opposed to it on the ground that · The principal feature of the existing l!indu Law is the 
io would endanger the caste system altogether. minor position occupied by females. Not only are females 

(3) Divorce.-The majority of the metllhers af~ in disqualified to inherit when related in distant degrees but.
favour of enacting lay.r 11.gainst bigamy but not in favour the, estate held by them ia always a limited one. This 
~fallowing divorce on any ground whatsoever. A minority discrllillnation against female sucoession stands out .very 
opinion ~uggests the adoption. of divorce laws for certain prominently when J:Ompa.red with the laws qf sucoession. 
-deserving cases, such as, mamage brought about by force under- other systems of law. It cannot be denied that 
.or fraud, !llar.iage with an impotent spouse, desertion there is a strong demand for removal of. tho® disqualifi. 
for sev~n years, grav~:ruelty,. adultery, etc, oa._tions and the limitations·to .a Hindu women's estate. 

. Hindu women will have under it full and absolute rights 
25. Gaya Bar Association. · • - in all property inherited by them whether from males or 

The Hindu La; is11. well-thought out and perfect system · females. The removal of tltiil disqualification is expected 
-ofla.wandhasserve'dtheHindusocietysowellforsom!l-ny to make'their position in society far better than it is at 
'oonturies .• It is consistent with the u:¢que culture a:nd . present. There is no doubt also that this limitation on the 
~irffization of the Hindtts and cannot tolerate any encroach- estate of a Hindu woman is ll. ·fruitful source- of litigation 
mant which will have the effect of undermining theil' in courts and accounts for, a. very large number of decided 
culture upon which is based the founda9on of Hindu reported cases but at the same time it has to' be taken 
society. It would be, in our opinion, qetrimental to the into consideration that ·a very large majority of thee 
best interest of the Hindu· society to import into it ideas women are uneducated, living behind the purdah and 
of other systems of law which are based upon the peculiar unable to .look after own affairs. ' It is, therefore ·of 
~U:cnmstances and cultural development. of the particular doubtful expediency to· clothe suddenly them whil~ in 
'lllass of p~rsons in the m1perficisl belief of progressive· majority of. cases it can be oonfidently be predicted that . 
thinking. 'J'herefore, we. consider that the modification they will lose their property shortly a~r the inheritance. 
-of Hindu Law with· far-reaching innovatiollll .therein Though the estate of a Hit:idu .woman is limited she has 
borrowed from "other system of law not at all desirable. . the full absolute power over the income. She represents 

However, we have considered each item of the. Hindu · the estate fully but her alienations are only upheld if they 
.~ode and we give below our considered opinion:-,:. are justified by a legal necessitY.; Ordinarily, therefore, 

Part I-'No change necessary. , they do not suffer from any inconvenience except in l!ases 

E d h . of emergency; where loans are required to meet urgent 
Part ll-Clause 5- numerate e:trs. demand. This can lbe remedi~d by extending means of the 
We are opposed to ·(a) making the "widow·~ and the term legal necessity or by introducing a system of sanction 

•• daughter" heirs along with sons, grandsons and great. from a 'Court of law whiclr will meet such urgent cause. 
grandsons, ·on' the ground- of fragmentation of property. . I am, therefore, .of opinion that limitations of a Hindu 
~lavish imitation of Jl!uhammadan Law in this re~pect is women's estate should not be abolished altogether but 
llota.ta.ll beneficial to Hindu society for the Muhammadans, power over ·the disposal of the corpus may be extended 
have to· a very !!feat extent safe~;_ded ~heir property gradually and .during transition period it may be made 
by means of their own law of marr1age, which we cannot 1 subject to safeguards, for ,example, ,sanction of proper 
adopt; • court. · 1 · 

(b) Female heirs should not . be given an absolute The th'ird important objection of the draft is to ~amove 
right for-the simple reason that m the present state of the discrimination a.gainst female imccession .. Women in 
Hindu society with appalling illiteracy, the female heirs a .large part of India are debarred from succeeding. to 

· will not be benefited. The mischief-mongers will exploit· propercy in the SD.!lle · way as.- men.· Daughters do not 
the position to the!r·advanta:ge to the ruin of~ fa~ily. . succeed with sons anc(l the more <l.il!ta.nt felllale relations 

Part IV -Marnage an(!!'divoroe may be retamed mth the ·are still more or less excluded from succession.- The draft 
prQi'ision of " Monogamy " that in case ther6'is no progeny purports to.. put daughters and other ,female !illations in a. 
withiniOyea.rsof.the marriage,as?cond marriage may be more favourable position.,"! do not think there .can be 
all~wed, in that cir_cum&tanc~. D1vorce.-on the ground any objection,tothem~in·proposals. Onething,however, 
()f lnlpotency, proVIded the 1mpotencY: 1s proved .to have ·needs notice. The draft lays down_ to different modes .o£ , 
been existing since the date of marriage. succession for properties belonging to males. and females. 

Untler the existing Hindu' Law female heirs are even in 
26. Bar Association, Kathlhar. ' 

After <:areful consideration ·of the -draft Hindu Coda 
we are of opinion that the draft Code. introduces non
Hindus and 'thefr practices into Hindu Law which have 
undermining and disruptive effect on the national life of 

' India. Clauses regarding succession have the effect of 
destroying- the lowest unit of national unity leading to 
the denial (:)f spiritual benefit to .the ancestors and help 
to make the nat~on irreligious and to lose· its religious 
habits. The clauses on marriage mainten&lloe and 

~I-:-22, • ' 
-· 

a more favourable position in }'egard ~o sb:idhan property. 
This has been done in order to .compensate them for tbe 
unfavourable position which they hold in respect of 
properties belonging ,to ma.le)l. Now th~t females are 
.being given a very . good .pesition so far as properties .. 
belonging to males are coneerned, there would appeltr to 
be no reason for according them a more favourable position 
in respect of succession to ~tridhan; property. There is 
no reason, therefore, why ·different orders of succession· 
should be laid down. in respect of the properties belonging . 



· a! · d f, ales The reason for differentiation having 
to m . es ~ em · ro r to ha. ve the same rule of succes-. 
~ne It wJlled betom;:~rJ: whether these belong to ma.les 
:;nr:J:;Ies. In. these cjrcums~ces I think ~hat the 

• 1 t:o give 8 favourable po01t10n to females m regard 
!:,r:~:S.Sion to all property would improve the presen~ l~w 
and be more just to the females~ but 1 am also of opuuon 
that the same fules of succession .shoulP, be applied to 
properties belonging to ma.les or fe19ales.. ~ 

and the widow and . sons a.nd daugh~~s should inherit aU 
the properties and if they- so like divide the properties 
and become absolute owners ~hereo! a~d ~he daughter ia 
to take half the share even ,if she_ IS r1ch · 

(ii) The Part II of in~~tate succession is prop~d 
to be not applicable to llogriculturalla_nd. The question 
is what would be the rule of<SUCCessio·n With respect to bUcb 
lands as.long as the Provincial Legislature does not enact 
a similar Code for: such lands. Presumably the existing 
Hindu La.w will be applicable in such oases.. The result 

28. The Government ;l'lea~er, Monghyr. . will be a dual system of succession. If a.iman, therefore, 
Th · preamble of the draft Hmdu Code shows .that the dies leavirig agricultura.l a.ni:l non-a~icultura.l properties, 

~bjec~ of the proposed amendment is not .only to codify , the succession may open out to t'!o differe~t persons with 
the Hindu Law but a.lso to amend certain bra.nch~s of respect to each of the two propert1~s. 
Hindu Law as administered hitherto. A mere codifica. ""' · (ill) As regards the other changes in the line. of 
tion such as has been 'at~mpted by Sir Hari Singh Gour successi<ln the first ·and the foremost objection is that 
in his book called Hindu Code would not h_ave met any that they~ quite opposed to the Hindu notion of spiritual 
objection but the ~r~pose~ amendments m · th~ d:aft . benefit which is ~he foundation of the ~a~ rel~J,ting to 
Code are open to sen~us obJectio~ ... .Before ent:ermg m~o succession, prevailing till now. In ·my opiDlon, the spo!l
somedetails,Imaypomtoutcertamma.tterswhichreq~ sors of the draft Code appears to have_been led ~o think 
oarefu.l consideration. . · . that the Muhammadan rule of successjon and the provisions 

FirStly, the Hindus believe their law to_be of.divine an_d of the Indian Succession Act lay down bet~r rule of 
original and in that sense! _the fountain heads o~ their ·succession that is preva.le~t all?-ong the Hindus, b_ut 
law·are·the Srutis, the SmntiS and the commentan&S on \they entirely overlook the Vita.l differences of the soctal ' 
the same by the sages of very ancient times. Immemorial and marital ties amongst the Hindus as compa}:ed with 
and approved customs are pre~ed by th~ Hindus to. be the Muhammadans and ~Christians. When the ,Muham. 
based on unrecorded and divme revelations regulating madan law allows a daughter to take a. share,, there is 
human rules of eonduct. These written and unwritten simultaneously the law of marriage amongst close relations 
mles oflaw have till now been interpreted and administered which are forbidden among HinduS and thus the properties 
by the British Government so much so that all branches are seldom allowed to pass out of. the family. Again in 
of the Mdu Law are practically settled and that without a Hindu family, the daughter after her marriage is con
doing any -violenc? . to the ~~~s lllil?~ regardin~ their verted to the ' gotra ' of her husband and practically she 
faith abo~t .the dn•tne a~d re~g1ous or;gm o~ t~el.l' law. becomes a member of a different 'family altogether having 
The qnestlon, therefore, IS. an mnov~tton which IS sought nothing to do with the father's family except occasional 

, tp be made,by the draft Hindu c.~e IS_ s~ necessary as~ visits on ceremonial or other important occasions and 
b? passed mto, law. In my opliiion 1t IS nqt and I will this is the reason why we find Hindu wives leading an 
gtve my reasons he~fter. . . ideal life and they do not even dream of having a. share in 

)Secondly, the proclamation of Queen Victoria. aptly, their .father's property. It .is, therefore, tha.t ·we, find 
called the '.' Defender of the Hindu Faith " made on the . genuine and unselfish love and affection between brothers 
ls( November 1858, and known in history as the :M:S.gna and. sisters and their parents under the pre.ant system 

. Charta of India·is an important document to be considered · of law which -is bound to discontinue if the father's pro-
in-this connexion. . · perties are . to be inherited and partitioned by them; 
. The question arises w\lether there is any reason for any Envy, ~atred, ~~d ~ven crimes like those which led to the 
departure from the policy indicated in the Queen's pl'Ocla. Fema!e ~ant1cide Act may take the place of love and 
mation. In my opinim;, there is none. • affect1011' if the system :propGSed by the dr~ft. Code ia 

Co · to the ·broad featuies of the draft wills 't . ' passed mt? Law. The nghts of the females have. been 
elear U:!t the main amendments are with respect ~ ia: very sUfficmntly protected ~y the Hindu Women's Rights 

. . d . I 8 to Property Act and there IS no reason why the daughter 
. ~latmg to_ succession. an m~I~g_e. . :take up these. should inherit in the family of birth as w 11 · 

1tems one by one. . , . . . e as marriage 
Jntutate succea.ri'on •• : .. .:(a) All rights based on 'customs whi1e the son cannot so mhertt. 

or \lll&ges are sough~ to be superseded except those which . (iv) While de~g he~table pr?pert:r, it _a.ppears 
are expressly saved m the draft Code. The only important as if the system of JOmt Hindu family With rights ot 
exception of this kind appears to have )>een made with survivort~hip has been maintained but on examining· the· 
respect to an estate which descends to a single heir by matter" carefully, one cannot but come to the conclusion 
a. cusllomary rule of succession: ... There js no reason that the joint Hindu family system will be.a. matter which 
why such custOmary successions shoul~ be discontinued. ·will disappear in n<l distant space of time. In evillry case. . ~ 
Obviously_ the 'drJ~oft Co~e aims a.t a revolution in the lin~ of part!tion between the mem~e:-s qf a joint fam~y, the :; 
of successiOn on the basiS of natti.ra.l ties of love proximity successiOn to the estate of diVIded members ·.will take. 1 

. and affinity. Is t~ere any reason why a.ll the other ma.le place acc.ordingly ~t? the ?raft Code and the solidarity 1 
and female o~spnng ~f the holders of such an estate of the Hm.du fam!llelt, w?fch we find at present, will .in 
should be contmued bemg treated &!I unfortunate persons course of tune 1lntll'ely disappear. In fact the provision~!' 
who cannot be allowed to claim these. just and natura! of Part III·A. of the ·proposed Cod~ gives a death-blow 
·rights 1 By one str?k~ ~f legisl~tion t!lls· . custom also to the joint Hmdu family system and ntle of surVivorship .. 
can be ·superseded, mVIdi~us as It s~einD?-gly is. · · (v) The widow in a Hindu family according to the·· 

(b) As a~ ted above, . a revol?t10n IS .s~ught to be p~esent system of law is entitle<JM;o possession of the Ejntire' 
m~e tn. th!!l~e o~ success1on and m my opm10n the ~ery estate of her husband on the Hindu belief that she re re~ 

. ObjeCt for which tlie chan~es are vropo~ to be made will sents her husband fully as along as she.is alive anQ. Chat· 
be frustr~ted and .t~e entll'e fnbnc. of ~du society built' as a matter of fact there is a legal fiction that the husband• 
upon an_c1e~t tr~d1t1?ns a~d. culture which has withstood continues to. emt in his wife's person till she is d'ead 
all. ~ore1gn_donunat~ons till now WI'!J crumble. to pieces. :There. is absolutely no reason wily her rights should b; 

. It IS Impossible to pomt out all the evil effects With reference curtailed and she should be content .with a certain share 
to all the changes that are sought to be made but r will which may be reduced 'to "'""' t xte t · ...,,_ 
enumerate some of them. · . . · a _.,.va e n &CCQ,tY.Wg to the 

(i) Let us consider the proVision for aim ' number ~f chil<;Iren.l~ft by her husband. . . 
heirs ~entioned in clause 4, class I clause (i) ultaneous h (Vi) While ~pvmg share~ a son t~ere is no reference· 

Widow son daughter son' of a red. · if ether the son will get a share mespect1ve of the question 
are entitled ~ sn~ceed sirlluitaneousty e~ch ece~ed soil wheth;er he ha~ sepa;ated from his father or \DOt. Suppose 
ahare while the daughter is to get half ghttmg one t~ere IS a case m ~~1ch one of. the sons had separated from 
the'l-e be any cogent reason why such ne: 

8 f~· Can ~ ~athe~ by partitiOn and the other sons remained joint 
father and mother are·debarred from inheri~::c! 10!j!' as Wltli thell' fa~her. As the proposed. provision in the draft 
ma.y be cases .in which the son or Poor parents may ac h~re Co_d.e ~~t . thhie. hlpara~d son ~ould . get a...llhare over .1 
oonsidera.ble properties. Is it reasonable thll.t the qUU'e agam " !.0 IS • g .Y. unJust and meqmtable. . . 
llhould "«>main destitute as they wenhnd get m . ~arents (Vii) While g~v;mg a. share to the daughter certain 

, , . am uance matters haye not been taken into consideration. Suppose ·. 
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11 father begot six daughter.s in succession and his seventh imm~~orial .custotns or usages shotud be abolisbed:
and the last issue wa~' a son who became {lctually the ProviSions of clauses 5, 2, are not consistent with those 
greatest object of Jove and affection of his parents as the of clauses 7; 1 of Part VI. Clauses 5, 2 providea 
·only child who would perpetuate their generation; Accord- ~hat a H.indu 'widow has the capacity to_ take a son 
ing' to ordinary demands of Tilak and Dowry in Hindu m adoption to her husband provided that there ha' 
famiiy the marriage of six daughters would, relieve the b . li d 
father of a considerable portion of his properties, and. een no express or· 1mp e prohibition by him. 1'his 

would. suggest that.if.a Hindu·widow·takes.a.son in 
if nfter his death twelve annas of the remQants . of his adoption, the adoption. would be held to be valid unless· 
properties were to be> tak~ away by th~ daughters th~ the person who challenges that adoption proves that there 
poor son who ~as the pnde. of .the. fa'mily w.ould have was any.expr.ess ?r implied prohibition by her husban •. 
practically nothing left;...to mamtam himself while each of In, claus~ 7 It ls Ja~d do~ that the prohibition of adopti. n 
such daughters will get some share in,_ the properti~s left must ~e by a; regiSte:oo mstrument <?r by a will;and at the 
by their husbands. also. ' . same t~me ~ authpnty to .. adopt must also be by a regis• 

(viii) There•are.various other instances of inequit- tered mstrument or a will. The question arises what 
'able resUlts which will a'rise from the proposed law of would happ~ if a B:illdu widow' adop~ a son in·the absepce 
Intestate Succession but, I think, the instances pointed out · of any regtatered u:strument or Will. From section 2 . 
above ought to be sufficient for maintaining the law of clause 1, it would !)ather appear that the onus of proving· 
Intestate .suc?ession as. it is prevailing at present. and the adoption to be invalid will be upon the person challen
not .changmg 1t altogeth~r: It. may, however, be pomted ging the validity of adoption and his objection must fail. 
<>ut that the draft Code Ul by no means a complete Code In my opinion the widow making an adoption must p 
;and it leaves various other branches:of Hindu law inter- that she was ;uthoriZed to do·so ' rove 
-conuected w~th those ~clud~ in j;he C~e which ha'!'e not As regards other provisions rclating to adoption, I am 
been taken 1nt.o. cons~d?rat10n nor Las 1b been cons1Ciered-1.i' of opinion that most of them are conducive to the welfare 
how the. P!~VISIOns lf_l the draft ~de would react up?n of the· Hindus but adoption of the only son of a. father 
those PJ:OVlsJons of B:indu Ia~ which are left untouc.hei:l. should not be held to be valid and the religious ceremonies 
I have not been furlllSaed With a re~ort of t~e Co~m1ttee such as Homam, etc., as enjoined by theShastras are neces-
which would have been of some asaistsnce m finding "out sary to create a valid adoption· · · 
'the principles on the basis of which the . draft Code has· · 
;jjeen prepared. I do not also find the feports to have 29. Government Pleader, Sbah;lbad. 
been published anywhere which would have made the · lnlelltate .succesai~zaiu,6 5 .. general Hindu public consider the change which is sought 
'ifio be brought out and give their considered opinion on The ·widowed dau_ghter:in.Jaw, who is a_very near !:_elation 
-the same. . , · should find a .place m the order of f!lJccession. 

Testamentary .tuccesaion.-There is no safeguard against· In Class II, the propoEed heirs of the third degree should 
. improper wills executed by the testator. Suppos.e a m'an be eliminated as they ~ very remote 'relations. The 

having wife and childl·en dies leaving all his properties daughter's. daughter's daught~r becomes a complete · 
to an absolute stranger. by a will. Will such a will be stranger· and prob,ably, doe~ .not visit the family of her 
upheld. by a court of justice I I understand, the law mother's mother's father even once in life. The sister's 

~even in England will not support a will like this in its sister's son or the brother's son's son are much closer 
entirety, where there is no vested interC!!t. by ·birth as relations· who remain in close contact all their life. 
it prevails among the Hindus .• - · . • Part III-A, cla'U8e 2.~This clause introduces the moSt • 

.Marriage.-The provisions of· marriage in the drafb revolutionary change in the whole draft Code. it will 
· 'Code are classified intO two heads, viZ., sacramenta! change the structure of the entire Hindu unity so far as pro

maniage and civif" marriage. So .far as sacramental vinces other than Bengal are concerned. It abolishes joint 
'lnarriage is conceroed · the provisions are on the whole family. It is sought to be justified on the ground -that.' 
;not open to seriou~ objec.tions., Polygamy has practically it,. will secure uniformity with Bengal. If that were the 
·disappeared among the Hindus and is fast disappearing ·only consideration then Bengal must come 1n line with the 
-even in places such as Tirhut where it. was very common, rest of India ;• forces ?f disintegration have. already beeJl 
but there are cases i,n which a m~iage of a. male with at work but the whole of India cherished right of every 
:anot-her female while his wife is living, is cohsidered to 'be Hindu. It deprives the· junior members of family of the 
necessary. It generally happens when his wife does safeguarding against dissipation of property by the other. 
not produ()\l any child, male or femal~ and when it is certain ·It is a check upon the money-lenders 'rapacity agaiilllt 
that she is barren, the husband is allowed to take a second improvident borrowers, and a protection to dependants of 
'Wife and generally it is done with the consent of the wife. junior mE~mber such as son's da.ughters or widowed . 
'The basic principle of such a, marriage is spiritual ben~fit daughter-in-law. It will w· a great extent nullify the 
<1f offering of Pindas and libation of water by the descen. rights given to women hy c'la,use 13 o! J?art II becau5e 
·dants. Such marriage should' not be' banued by Jaw. So. many women will be excluded by the provision from ~-
far as the civil marriage is conceroed, it is entirely unsuit- ge~ting the 8bare. of their husbands. . 
'ltb!e to the Hindu society and. the provisions of the draft · Part JV.-Mamage clause 3 (4). The clause provides 

. CQ.de in this connexion if passed into law, will not . hy any that the h~shand should not have anbther· wife alive. 
means be a progress jn. the law appli.c_able to the Hindus But the Hmdu sentiment of .~aving a "son for religious 
but :will:: only lead to a destruction of Special Marriage .Act ' purpose, namely, for offering Pinda is so strong that regard 
-of 1872 with certain alterations and additions or omissions must be ·tad for that sentiment, and provision should be 
but in effect it. is substantially the ~a me. The Special. mad~ for :a second. if ~e first wife is eit~er stout or alwaya. 
Marriage Act was enacted for persons who did not profess ~emams Ill and IS mcapable of btawg. It ~bould be 
the Hindu, Buddhist, Sikh, or Jain or Muhammadan or n.o~e~ . t~at however revoltil!g it mj!Cy be to European 

. -even Christian faith arid there !S absolutely no reason. ~lvihr;atlon. for a man_ to take two wives, it is so ingrained 
why such an enactment should now be made for Hindus. m ~be ~mdtt culture that even the co-wives do not 
:So fa~ as divorce is conceroed it is opposed to all the c~n~1der 1t to ?e 'unnatural for a husband to take a second 
'Well-cherishOO. ideals of a Hindu. A divorce is distasteful wife for begettmg chlldr~n. , . ' . 

· -even to a Muhammadan as we· find very rare and excep. . ~he marriage law o~ a measure of reform shol!ld•provide 
tiona] cases of a M:uhamiiMlda.n divorcing. his wife and agamst ~nequal marriage whjch often happens and leads 
where . such ·divorces ' are permissible as amongst the ~o the m1sery of widowhood. A man beyond the age of 60 
'Christians; tlul family life is very . frequently. unhappy ;years should be lqz;ally prohibited from marrying a girl, 
and the law courts are full of divorce cases. . Such provisions m a sub-caste in which by custom widow marriage is not 

. -of divorce will · certainly p.ot c(\lltribute to the progress allowed. • , 
and welfare of tRe Hindu people.• ,ln. my opinion the Claus~ 2~, Part !V.-The proposed check against dowry 

· 1lntire provisibns as regards civil· marriage in the draft systenr IS. meffect1ve .. Usually dowry money is utilized 
· 'Code are fit to be rejected. ' , in prepanng ornaments for the bride and in meeting 
· IV. Minority. anil guardianship.-There.· is nothing expe~e~ and the form it is now taking !a that the brides 

improper in the provisions made in. the draft Code in this _party 1s a.s!'ed to meet the expenses and giVe the oroaments 
ilonnexion , - to. the bnde. The dowry really represents th:e m~ney 

· · - value ·of. the share the female could have got .if she were 
1 IV. Adqption.-There is no reason why certain forms- a son taking an interest by birth of the family pro ert 
~of adoption perfectly valid under the Hindu scriptures and' 1:Powry should b~ pei)a.lli:ed if it is J;aken in excess of uJi 
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• · th 7. Divorce is unknown to Hinau La,w &nd is againl!~ 
· hi h would come to the girl on £ariition m 

6 
Hindu sentiment. Clause 30 of the Code should there. ' f!:;t w 1~ will not be possible to give e ect to the pro· "ore apply to civil marriages only and not to saoramentai 

Y· ardin dowry and means will be found always •• . d d 
posed lad w_treg -, ... ~se there is n.othing in it to prevent t~e marriages. If, however, divorce is mtro uce in sao~a.. 
w eva c 1 • """"" to th h b d or mental marriages also, clauses (a) and !b) should not be 

·re from transferring the property 
6 

us an ' grounds of diSllolution_ of such marriages. If a wife ~m a~ecuting 8 deed of relinquishment or re!ea.se ~r . , 1 transfer ostensibly for consider!l'?on. When divorc~ IS unfortunare~y turns out to be a lunatic or .a eper subse. 
'ttcd there ought to be proVISion made for .the ma~· quent to her marriage and if divorced on that ground, =
00 

of the wife. This is required more. urg:ntly m it would undoubtedly be very cruel to her. . 
society in wltich second marriage is regarded Wlth disfavour · P Al!T-¥!.-.ADOPTION •• 
and uSilally does not takl\ plo.~. Moreover when the If a widow is given absolute estate over the share she. 
divorce is obtained late in life the wife may not he able to in!Ierits from her husband, clause 5 (2) is in order, but 
l'!lllllllTY even if she liked. Therefore ~e should bE! if she is given only a life interest as suggested in para. 
maintained. by _the husband till she remarruid. graph 2 (of this note), she should' have the right to adopt 

· a son to her husb~d only with the latter's permission in so. Government Pleader, Dumka, writing. - · 
The Hindu Code prefers drastic changes and it is doubtful 3!. Government Pleader,- Gaya. 

if the. Hindu Society is prepared to-ao~pt these ch~_ges. ·The draft Hindu Cede introduces aJ;I important cl)ange 
2, My comments in regard to the different proVJStons in the -Law of Succession. Part I of the draft contains the 

of the Code are giv~ below :- · · . · definitions. Part II of the draft deals with intestate 
PART II.-lNTESTA.TE suooESSION. succession. • The law which governs ·the succession to the 

1. 
·In clause 5 · (l"), the d11.nuhter · has_ bee~ made propert;Y of a Hindu male or female is divided into two broad 

....., systems, -namely, the Dayabagha. and. the Mitakshara. 
a • simultaneous heir-' with the son. She should, as at ac)10ols of Hindu -Law. The Dayabagha recognizes only
present, inherit only in the absence of. a. son, grandson one mode of devolutiQD of property, viz., survivorship and 
or great-grandson. There is 11° reason why she shonld succession. The Dayaba.gha prevails in Bengal, whereaa 
get a share with ·the son specially when provision has theMitaksharagovernsthewholeofBritishindiaexcepting 
been made for her maintenance and marriage in part ill-A, Bengal. Under both these systeiDS, there are five female 

II ;,r i!_e ~~~ 10, the ~testate's fellow-student (Sa- _ heirs, viz., (1) widow, (2) daughter, (3) mother"(4) father's. 
brahmachari) has been .mentioned as an heir. This mother and (5) father's father's mother. There are two 

b sub-schools under· Mitakshara law, viz., the Benares and 
provision is unnecessary as_ there can e no ca.se for such the MjthiJa school. The Presidencies of Madras and 
inheritance in these days. · . 

3. In olawJ.d3, a woman has been given the same right. Bombay recog_niZe the ~upreme a.uthotity of the Mitak
. over ev~ry kind of her stridhan propMty as a man has shara. which governs the said two provinces ;. except in 
over his separate property. This· absolute right of a Bo.~bay fe~ales inheriting p~pe:ty from ~ales throughout 
woman should remain confined to properties other than ~ntll:h lndi!', take_ o~y life mterest m the prope:ty 
those inherited from a male relation.· In the latter case, ~entad by them. W1th regard to I!ltes~te _Succession 

. she should have only a restricted right as at present .• m ~art II of the ar~t, the ~ropos~d leglSlatJon arms at fo:-u
, If any person wants that his female heir would have radical changes, VIZ., (1) mcludmg ~ong female heirS 
unrestricted right in the propert-y, the object can be a _lll.rge number . of pe~ons, (2) 'gmng to th&- female
achieved by a will.· This restriction is necessary in view heus an absolute rtght. m rmmo:vabl~ property Ill! J?OSSessed 
of the general backwardness of the females in most parts by males, (3) preferrmg female heus to males m many 
of India. . -. · cases, and (4) making the widow and the daughter simul- • 

In ca.se this suggestion is acceptable, there would be tan~ous heirs with son and the lat~cr taking half a share in 
_conseq\1ential changes in other P.rovisions of the .Code herttable property. Th? rule ofs_Imultaneoussuccessi?n~f 
dealing with inheritance and adoptmn. the femafe heu:s a.i?ng wtth males m absolute ownersh1p IS 

,... · - not to. be found m any schoo.l of Hindu Law in British 
PA!!T ill-A. n. India. ·The making of daughter II simultaneous heir with 

In clause 3,. a paternal widow-grandmother shonld ·be son seems to be based on sentiment. In Hindu so~iety 
en~merated as a. dependant entitled to maintenance. there is no marriage among relations and the result will 

· PART IV.-Marriage.a7¥l Dioorce. . be that .daughters will sell their shares to strangers and 
1. Sub-cfause (a) of clause 3 is objectionable. In view o:( there will be ~eat fragmentation ·of proP,erty which 

the fact that a Hindu takes a wife for a son who can offer will greatly affect the economic condition of the Hindu 
oblation and continue the line,•this clause should either be society. This kind of succession 'is prevalent amongst 
omitted or so amended as to enable a man to take a second Mahammadans and there being great fragmentation of 
Wife in the lifetime of the first, in case the latter has no property amongst t~em, they are not-JJ.appy in, spi£e of 
son or Is a V:ictinl of serious or loathsome disease. the custom of mamages between near relations in their 
- Most people now do not'ts.ke a second wife in the life- society, and they have introduced Wakf-lal-Aulad only 

. time of the first; but there iS no reason why if a man under to stop fragmentation of property. In England, there is 
recessity has to 'take a second wife in reasonable circum. the rule of prinlogeniture which prevents fragmentation. 
stances, he should be debarred from ,doi:rig that by legis. We _are of opiliion that daughter should not be made a. 
lation. · • I simultaneous heir. witl! son and no female ahoqld have 

2. Under sub-cla~ (b), clause 3, a 'lllllli:tic' or an' idiot' . absolute interest in the property in!Ierited by her. Females 
cannot marry. Under the .Indian Lunacy ·Act, 1912 were mostly allowed maintenance for their lives and so-
' lunatic ' means an ' idiot.' The use of both the te~ there does not seem to be .the necessity of increasing the ' 
in the Hindu Code perhaps signifies that even an ordinary ~umber o£. female heirs and giving them absolute right 
' idiot •, i.e., a person of weak intelligence, iB prevented m property. · 
from marrying. It would, in my opinion 'be going too Co~g to . Part m which (j_cals · with Testamentary 
far to debar ~uch a person from contracting a valid marriage. Succession,. Hindus shall be governed by the provisions of 

3. Clauses 3, 4 and 5 of the Code under the head ' Sacra. Indian Succession Act and other enactments applicable
mental marriage' are preferable to clause$ 3, 4, 5 and 6 to them. , · 
of the Bill as introduced in the Assembly and quoted in ... Part IV-Marriage and. Dfvorce.---:CJ.ause 3 ofth~ parl; 
the Code. - - mtroduces monogamy. In India every Hindu is anxious 

4. My objection to cl~use S (a) applies .to (clause 7 (2) to have a son who may offer .Pinda for salvation of his 
also. · soul af~r his deat~ and who .may perpetu.a,te his memory_ 

5: Clause 24 will depend upon the final stage ·of and so if clause 3 IS enacted, 1t would be a life-long agony 
elause 3 (a). · · • to a h~band who '!ill have no child from his wife. 

6. (a) In clause ~ (1) (iv), 'idiocy' should not be I think that _sectiOn 6 of this part should be amended 
a ground of declaring a marriage null and void. · · . by_ enacting t~at if the wife ha:s not given birth to any 

(b) Clause (v) should be changed to enable a man to' ?hild ~or a per10d of 10 years after marriage, the husband 
have two wives in case of barrennes.S or disease of tl!e IS entitled to marry another wife even in the lifetime of. 
~~ ~~ . . 

\e) Sub-clause (4) of clause 29 will also require Divorce.-Absence of divorce is one of the salient 
modilic:ation in view of tho opinion expressed above. features w)U'ch distinguishes Hindu society from the r~st 

' 
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1 of the worljl. In case Wives .auEi' suffering from long and , re~gi~n, a~d if in respect of all or any of the matters deal~ 
incurable diseases, husbands m order to marry ~ second With m thlS Code, any person would have been governed 
time would have-to divqrce the first one and so ~~ would ' by the Hindu Law er by any custom or usage as part of 
0 erate very hard qn those·poor '!Vomen. . . that law if this CPde were not in force, includes that 
Pin the end, I say that Hip.du Law, a.s ~~ at present person in respect of those mattera. In the note of expla

stands is )lased upon Hindu Shastras as g1ven by t.he nation it is said that " There are tribes (like the Kochis) 
'Rishis' and i~ has worked quite well for. cell:turies .. ~he who have adopted Hindu Law for some purpose but not. 

intended legislation, instea~ of· consolida~mg eXIStmg ~or others ,. and accordingly the definition has been framed 
Hindu law, has made a\teratwns on the .bas1s of M~ham- m the form sugge!jted. . ., 
mada.n !a.w and the Wes~r~ Ia~ of marrllLge and divorce. In recent censuses, a.' large number of aboriginals ha.ve 
This codification is an. mv1tat10n up?n .the fundamenta!s been returned as Hindu by ·religion,..-not because their . 
of the Hindu law as given by the RIS~Is of yore and It religion is what is ordinarily under.stood as Hinduism but 
can be argued whether the.Centra.l.Legisla.ture has power because when fa.oed with the problem of definin tribal 
to codify- Hindu l~~ow ~y · mtroduc~;Ug such Ia.~. ~n my religion, many enumerators have termed it •' mnlu " for 

· humble opinion there lS n~ neoess1ty for codi:lica.tion of want of ~ny other name. Moreover a. few a.boriginals in 
the existing Hindu law a.s;: proposed to. ,be done by t~!l 1dew l[lrea.s have shed their triqa.l religious practices and 
:Bill; • ' have adopted orthodox Hindu ones. Such a change of 

. 32. Commissioner of the Pataa Division, Patna. religion has not, however, affected the. tribal customary 
From the reports received and from. the genera.! impres., law by which t}ley are bound in civil matters. 

sion of the attitude of Hindus, as fa.r as I .have been able· If the definition in clause 2 remains a.s it is, two conae
'to gather it appears that by far the overwhelming majority quences seem possible; Firstly; the census reports may 
of the H~du commuuity are strongly against the material be used to suggest that the tribal customary law is not 
provisions of the Code and' t~at t~ey feel that the dra.~ · app~cable to a.boriginals ~inca . ".they ~rofess the Hindu -
Code, if enacted into law, Will senously·affect tlie bas1o religwn." Secondly, an abongmal will only have to 
principle.s, both. religious and social, on· w1lich the Hindu de.cla.re before a.. co?rt that h~ is a. Hindu by religio~ ~o 
society lias been based .for. thousands of ye.a.rs. ~he one ra~se a presumption that he will be gove~ed not by his 

. most serious general nb]ection to the .Code 1s the mcrease tnba.l customary law but by the new Hmdu Code. It 
in the fragmentation of holdings owned by person in might then well happen that in cas~s affecting a single 
scattered areas, some of which may be in different pro. family a brother who has adopted certain Hindu practices 
vinces. A ·good deal of similar difficulties according to may claim that the Hindu Code applies to him whereas 
the Muhammadan law, is prevented by the Muhammadan other brothers who still follow their tribal. practices will .. 
practice , of marriages between first cousius, but such claim that the tribal law alone is applicable. Since tribal 
marriaaeslloccordinato the'. Hindu Religious Code, amount customs have always decided questions of a civil nature 
to inc:st. The 1a"'ws of inheritance ar!) also intimately ." among a.boriginals it Sflcms important that' this portion 
connecte~ with the Hindu belief~ about the right to offer should not be disturbed by a new enactment which is not 
pinda.s, and this right is not exerci,sed by daughters. It a.t ltll aimed a.t clarifying aboriginal law but merely 
seems to me. that while there are good. reasons to. justify codifying what is well understood· as Hindu Law. . 
considerable improvement 'in the status of woiD.en in the I understand that a.t the time the .Indian Succession 
~d!J so?iety, and ,P!j.rtic~lla.rl,Y to ?afegua.rd the ec?no~ic Act was passed similar difficulties were felt with reference 
posttwn m connexwn With mher1tance, ~ny leg~latton . to the conversion of aboriginals to Christianity. The 
to ~e U?"~ertaken s~ould b.e ca.re~tlly const~e~ed so a,s to point that then arose was whether the Christian a.b.originals 

, a. void gtvmg. t?e slighte~t ImpressiO;:t ·that 1t lS sough~ to would be governed by the Indian Succession Act or con
affect the ~elig1ous pr~c~tces and behefs of the commumtr·. tjnue to be govemed by tribal custom. J;t was considered 
I. agree w1th the op1ruon expressed bJ: Mr. Gokhal.e ~ . _undesirable that a. mere change of religion should entitle 
?IS le~ter No. 2068, dated ·t.he 12th Apnll~44, that tt IS S.n aborigmal to invoke an entirely different law and there 
madv!Sable to talre up a. highly controversml measure of were obvious difficulties in ,the case of families in which 
this kind in :war time. At present most of th\)· provinces . some wore Christians and some were not. ·section 3 of 
ha.ve no popular ministries. I .am .flf opinion:that it wonld the Indian Succession Act appears, therefore, to have been. 
be better t~ take up such legiiJ!~t1on at a. .J;une when the . inserted to 1Jrovide for the situ~~otion. This section gives 

. rel~va.nt pomts could ?e full;r di~cussed by t~e represen- powers to the provincial Governments .to exempt ·any 
:tat1ves of the people m LegiSlative Assembbes ~nd, that , ra.oe, sect or tribe of the province ~om the operation of 

• the onactm?n.t,, to· be duly approved by s~oh legiSla..u~es, the Act and it appears that by Government Notification 
· e~ould\be '?ltta.te~ and, earned throu.gh m .c?nsl!ltation ~o. 3563'J., dated 8th December 193], the Jlliuir Govern-

Witli and wtth the support of, respons1ble mlll)Strtes. ment did in fact exempt Mundas, Ora.nos, Santals arid some 
33. Mr. B. C. M'lkherji, I.C.S., Com~isslon.er ot the other tribes from the operation of certain. provisions of 

. · Bhaga.lpur Division. . the Act. I am enclosing a. copy· of the notification for 
The Code provides that whore any aborigina.l.tribe is your. ?asY reference. It ~eems e~sentia.l that' a. similar , 

already ·governed, in respect of any of the matters dealt proVIsiOn should .be ma.de•m the.Hmdu Code and I would 
with in the Code, by the Hindu Law, it will in future be suggest that the followmg sub~clause (3) should be. added 
governed by the Code, only in respect of those matters. to clause '2 of the Code. . . . • 

..It is clear that so far a.s· the application'of the Hindu LaW' At the 1941 census, an authoritative list of tribes in the
or .custom j;)r usage to aboriginal tribe . is concerned the province was compiled and in the event of t¥s sub-clsuse (8) 
enactment of .the Code •Would. not make any difference in be inserted it is suggested that a. notification covering 
the present· position. . all of them should then issue. It will be seen that 'in the 
· 2; Without necessarily endorsing all the provisions in the 'event of a. tribal .custom being identical with a Hindu 
C~de relating to minor details,' I am in,complete agreement custom the notification will in no way prevent ,the tribe 
"?th the object of the Code and a.ls9 with the ~ain provi- from being governed by it. The. notification and the 
Bl~us relating to succession, marria.ge1 divorce, g~ardia.n- · sub-clause (3) will merely eusuro that tribal customary 
ship.alld adoption. Many of the existing customary laws Ia.w is not obliterated by the proposed new Code and that 

_ o~ the Hindus on these subje?ts are antiquated and it is. a. single law will continue a.s, a.t present to govern a.U 
!Ugh time that they were brought in a. line with modern, members of tribe. · 

. · ~dea.s of e'J}lityo and propriety. The extent to which the · · · . 
prop<lsals formulate(,! in 'the ·draft. Code will ultim!Jotely · · .,.. · . . 
be accepted w'ill obviously depend on the value of Hindu 35. Ral Bahadur N. n. Singh, A~d~tlonal DJsir!Ct 

· opinion in favour of them. There will of course be a very ' Magistrate, Gaya, . . , . 
great deal Gtf opposition to soihe of the more radical changes . The draft !Jindu Co.de has been prepared by the Hin?u 
proposed fl:om 'the orthodox elements of Hindu society; · Law Committee a.ppomteQ_by. the Government of lndia. 
b~~ r do not, foresee any administrative difficulties in Yhe Cpmmittee · was . appomted t? formulate as fa.r a.s 
givmg effect to any of them. , possible a· complete code· of Hmdu Law., The Code 
· · · , . ' prepa.red by the Committee. deals with success1on (intestate 

~4. Deputy Oommlssloner,·Dumka. and testamentary), maintenance, marriage and divorce, 
. The Code applies to a.ll the Hindus and Hindu means minority and guardia~hip and a.doptioh. The committee 
& Plllaon professing the .Hindu, Buddhist, .sikh a.nd Ja.in because of the proVISIOns of the ~vel'lllllllnt of India. 
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3 Clall.1e 3 (a) of Part ]f.-The law now proposed 
· 'bl 00 deal with other branches of ~d require that th&' firs£ marriage be annulled on tho 

. Act hall not: ~n ::ar: Code therefore, is not a complete wounds of impotency (which, clearly incl?-des sterility) 
Hindu .La'!'· ~ Th oiher branches of Hindu Law ~h h in theory a Hindu may have at· a time moro than 
code of Hindu d ft with by the Provincilll Legislatures. . aono o~e. . In actual practice it is very r~re that he can 
will have _ro bec:U the·bmnches of Hindu Law have been .. Q 

. The pnne~p~es ? . deCJSI· .
0

1lB and are well known to the afitlrd to do so. I . 
~ettled by JUdiCJb~ t· f the --~'"cation of th~1 law is to 4. A further provision to prevent unequa mamage 
Rind The o JSC o ww.u · · This ill might well be included. . . Ju"oo uniformity throughout.. the. country. . w 5_ The wife will now be entitled to ~ share ln her hus
m. be achi ved if the remaining branches of Hindu Law . band's estate and the Code already _PrOVIdes ~hat she Would 
not 1 ft 00 ~codified by the Provincial Legislature. The have ·powers of transfer_ and disposal mth regard to 
~~tions imposed by law upon the powe:s of ~he Cen~al "Stridhan." . . . . 

-Legislature are not illBunnountable. It IS desU'able t at 6. There is already in cla~e 31 prov.won for ah~ony 
the codification of all the branches of Hindu-Law may.be after dissolution or declaration of nullity of a mamage .. 
undertaken by the Central Lt:~lature after overco~i ·It, therefore, does not seem necessa~y _to have a separa~ · 
the legal difficulties that stand m ~ts -n:ay. ' provision for this in the Codtl,. If 1t lS necessary then 1t 

2. The changes introduced -by t?e ~ode are 80 D;-n~a- might come in clause 1.!6 of Part IV. ,; . . 
mentslly alien to the spirit and prmCiples of the eXI~tmg 7 In clause s (d) of Part VI the "Phrase mthm a 
law that it will ilot be inaccurate to ~y that th~ Hindu re~onable time " .. occurs: There is no definition ~f a . 
Law in the event of the draft ~e bemg passed mto law " reasonable time " and although there are manifest 
will be changed -beyond recogmtton. ·. diffioulties in fixing a period it seems desirable that a t!-zne 

3, The·di-aft Code with'the provisiollB of a revoll_ltt?nary. to do 80 should be fixed. As l do. not ~o~ su.ffictent 
character does not commend itself to the .~t maJ~rtty of about the Hindu cnstoll!S, I am t:l.Ot 111 a posttiOn to. state 
the Hindus except a small progressive B?ctton which h~s what that time-limit should be.· . . . ' · . 
had: the benefit of liberal education. The. proposed l~giS- 8. Apart therefore, from suggestmg stipulation of the 
Iation appears to be premature and _may be und~rtaken time-limit ~nd the possibility of including in the Code a 
after the intellectue.l·horizon of the Hindu co~un1ty has separate self-contained provision for alimony,· I have nn 
been widened as a result of liberal education. eomments to offer on the proposed Code. . .. · 

4 The Hindu Law and more particularly the portion 87. Rai Babadur M.P. Sinha;Deputy ~ommissioner, 
relatmg to intestate succession, marria~ and adoption is Ranehl. 
based on .religious principles. Of h~U'S, the on~ who Th~ principles underlying the draft. Cod~ are·sound ~nd I 

·confers a higher spiritUlll benefit .to his ancestors IS pre- generally agree with the proposed codification of the Hindu 
ferred to others who confer less. The nearness of blood lawwhich.willnodoubtevolvean uniform code which will 
is not a guiding principia' in the matter of successi~n which . apply to all concerned _by ~lending the most pro~ssi~ 

. is based on spiri~l principles. ~e~ale ~latto~ are elements of the time m different schools prev.aiJing m 
. practically e:a:cludeii because of thell' mcapactty .tQ offer different parts; It is high time .that th~ proposed ch~D?es 
pindall and thereby to h~lp their ancestors spiritnally. In be operated upon in order to reconcile the. ~on1hctmg 
fact, the basis of Hindu La\'1: is purely religious. Marriage decisions of the law courts. I do not anttetpa.te .. any 
according to Hindu Law is sacrament. Contract has nQ untoward administrative cQnsequences if the Bill8 are 
place in the Hindu Law of marriage. The authors of the 
Code have allowed the' existing_ list of heirs who confer codified. 
splritUa.l benefit to their ancestors to stand ·and have '38. Rai Sahib J. K. Saran, Personal Assistant to • . 
included in the category of heirs a large nUOiber of persons · Commissioner of l>atna. 
on secular grounds, e.g., nearness of blood, etc. ~imilarly · This.dra.ftcodeupsets the settledprinciplesofHindulaw 

. they have retained the sacramental form of marnage and and is caloulated to bring chaos in the Hindu sGciety. , It 
have also many provisiollB for ciVil marriage. The blending , allows a share to the daughters between sons and daughters. 
of secular and religious principles intQ the te~ure of Hindu ' The sons living together generally live joint and so tb,.ough 
Law is not conducive to its' homogenetty, The law they have a sharetheydonotdisagree. Bu~·the 'daughters 
should be 'either secnlar or religious and not a. ~ure of are married a.t;. different places and sQ cannot live joint 
both. · If the intention is to rob Hindu Law of Its ana.ch- with: the son. They must th~refore seek separation of 
f9nism, the ideal.course is to seoularise it altogether· their shares. They will be getting only fractional share• 

5 Under the e:a:istlng law . the 'fragmentation of pro· alld so bring in difficulty to manage the same and may • 
perties are so appallingly gre~t that families are economi- necessarily sell them to the .enemies oft~e family. Even 
cally on the brink of ruin. The Code provides for a large the Muhammadall8 hav~ thlS law under 1t and they_ seek 
number of female~ heirs, widow, daughter, son's daught-A;r, to. evad~ it by ~xec:u~ u;alcf·U;l·Aulad,. The . Hmdus 
sister, etc., with ·absolute interest in the properties cannot tolerate 1t. This will l'1l'? them econo~cally. 
inherited by them. The introduction ·of S',J.ch ll.large nUOiber Under the code the females are g1ven .abso~ute rtghts oTer 
of alien heirs into the family. will spell.the economic ruin whatsoever property they get. This will also upset 
of the Hindu family. The number of middle class families the old laws based upon religious books. This will affect 
mil decline and Hindu families generally will be socially, the reversionerS very adversely. So this provision is also 
economically and intellectually pqorer than they are againSb the llindu sentiment. 
to-day. · Under the present Wido)V's' Remarriage Act when a, 

• widow takes another hnsband her heritage qom her 

86, District omoer, Sbahabad. .. previons husband is forfeited and the next reversioner gets 
it. But now if she gets an absolute' estate in her husband's 

I do not agree that a widow and daugliter·in-law need 'heritage she rup.s no such risk ; she will now reqmrry 
find a place in the order of succession as under the proposed retaining the properties of her previons husband. So even 
mamtenance provisions she will receive equivalent main. ·children -born of -the second hnsliand will inherit these 
tenance without the possibility of fragmentation. Again properties which she got from her previous. hnsband as 
the heirs of the third degree in class II although they are they will inherit .them as mother's. properties. Such a 

·"?mote are in the direct line and in the new provisions the contingency is highly obrioxions to the Hindus in ·general. 
s1ster, and therefore, her son, will already have taken a 4. (j) Stridhana.-Formerfy the word "Stridhana" 
share from ~he common father 8 estste. '.was used in a very limited sense. Irl short. it was 

2. Olauu 2 of Parl.III-A.-This provision is necessary applicable to gift& obtained by a woman fro~p•her relatives 
and logical if the proposal to allow inheritance by the and her ornaments and apparel and the gifts from strangefll 
widow and' daughters is accepte<!. I will not do away which came under· that denomination were :presents before 
with the joint falully as t~e proviSion will apply ouly in the nuptial £,re and those made at'the bridal procpssion. 
certain specific cases.. It 111 also not correct that many · Now this defurltioli makes no ilistinction between the 
women will be excluded from getting the share of their properties acquired by male or female. The proposer' of 
husband because if he dies intestate the widow takes a the draft has.here, tried his level best to give the females, · 

. •hare and.~ he leaves a ~ she ge~ maintenance llll~er the similar rights to properties as those possessed by the , 
III-A-5 (mj. If the proVISIOns,. for mtestacy and mam.. males. • In my opftiion "Stri~na " should .still be 
~an'!:· a.re aecepted a~d they ·!lOOm whollY' reasonable confined to mean only the properties acquired as arrears of 

~, 11 
t. 1t1 ~house must log1ca.lly be mcluded. , · maintenance, by gift from a relative or stranger before, at, 
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or after ma~iage by her own skill or exertions, by purchase to a. Hindu father applicable as well! Can he dispose of 
and by prescription.· · the an central property in any way he likes ! The answer 

The worc;l. " Stridha.na " should not be applied to tb,e . is in the negative beca.wie the transaction of: Hindu father 
properties .acquire~ b~ females .bY inheritance or devise or must not be tainted with iiDIDorality. 
at a partit10n and m lieu of mamtenance. · . . . Can it be for a moment be said, that the society in 

PART II.-lNTESTATE SuccESSION, which the females get no share by inheritance their condi. 
. . tion is wretched t Respect and admiration to women are 

This part of the draft. being wholly unwholesome should all .dependent on the culture, the environment, the edu· 
at once be nipped in the very bud for roasons given below :- cation and to some extent on religion. It is not altogether 

(1) ·By engrafting suo~ legislation_into ~ndu. law, dependent on seltua.l.a.ppeti~. Our sha.stra.!l. enjoin .the 
the authors of the draft will make the confuston · worse women should be respected like anything. It is a.lsoila.id 
confoiUided, which will tot<tlly be against the long standing the place .where women are respected and ·worshipped 
convention and customs and will m!tke the Hindu Law becomes the abode of deities and such places become the 

·more complex and less intelligible to the public. treasure of perpetual happiness and bliss. 
. (2) Hindu parents. are not e~cop~ions. They ·with One ~f the main cause of less respect and a.dmira.tion 
their all faults never WISh that· tneit ch!ldren shoufd drag for women is want Of religious training. The . sacred 
on miserable existence. ·They always want to place their writings and verses (mantras) which are chanted by our 
children on a batter footing than what had been their's. priests a.t the time of ma.rria.gee are a. meaningless tune to 

The parents of a. Hindu, like others, are always led the majority of us. Is not the Bible in the prescribed 
by family prestige and they a:lwa.ys try their level be.St tp curriculum, to the students Oxford and Cambridge Uni· 
marry their daughters at least in a family enjoying equal versities 1 But what is happening here.. We •re losing 
status; So in regular life, when the daughter becomes our own ideal and trying to catch hold of the· others. In 
the partner of her husband she enjoys the. usufruct of her fact of all these if an evil is persisting and increasing day 
ll.usband's wealth and position in a. far be~ter degree than by day in the Hindu so~iety there is no won!ter. . 
what she had been in her .parent's .house. · Let" us for llo moment turn to the real state of things. 
"' (3) ·It is upon t)le efficiency and ma.nagement of the Are the Hindu women in ~tny degree inferior to the women 

present coparcene.ry system that, Hindu. Law exists .. It is who belong to such communities in which-they get pro-
only to keep the unit ·inta.ct,tha.t 'great thinkers in society pe~ty by inheritance! To which community, the women 
are. thinking of introducing the co-operative system.· It in India at'Present, belong, who are leading in every,sphrfil 
is thereby hoped tha.'t labour and efficiency with capital of life 1 Decidedly majority of them belong to the Hindu
whettpu.t·in proper cha.IUiel would yield great results. fold. In view. all these {acts I am of opinion that the Jaw 

. Generally when the girl is married she entirely comes of inherit~nce• as they are, should not in' any way be 
under the- swat ana control of her husband or the vice disturbed. . -
versa. It is hoped that they would grow more intimate Clause 13 Stridhana.-In the light of aforesaid circum• 
to one' another and they no longer bear the same .love and stances ~he word, Stridhana. ~hould be confined to the old 
adli:rlration'for their parents and the other members of the meaning. I have no objection if the women are given the -
coparcenary state. -yvlll,the husband: like that the estate right to ~os~ of whatever " Stridhana." they have by 
which. belongs to .his wife should be .managed by her · transfer mter·Vl·vos. . _ . . 
Jl,arents !. The rep!r to this in the ·ma.jo.rity· of cases will Cla.u.qe · l4.-0rder a:">Ul mode ·of succdsio~ to striika _ 
be "no and never / ' • 'Th' dm · t all na.. 

The result will be that the,husb~nd will continue his ~s a.men 3nt 18 1)0 at· wanted. Succession to 
best to. remove the share' of the es~te from the h.ands of strtdha.na. must b~ governed by ,t~e old laws. 
the wife's parents. Th?-t wp.l give, noise to continuous Clause 15 . ...,..This amendment IS no,t a.t a.ll necessary. 
litiga.iion. The econoDllc urut of the. ?oparcenary system Clause 16.-This amendment is necessary inasmuch 
will be completely destroyed. It will lead to extreme as it ,clears ~he·positiou of the riaht o£. the child in womb 
forms of fragmentation. The p~ogress and prosperity wi!~ Ola.'l!de.' 1.7 ·to 25.-Their enact~ent is for the good of th~ 
be replaced by pov.erty aJ?-d rum. Thereby the econoDl!o Hindu society and as such they should a.t onoe be tur d 
structure of the so01ety will collapse. . By such acts there into law , ne 
is every dan~er· of degeneration of the Hin~u Society. . . 

(4) Have the progressive elements.in any country who PART III.-TESTAMJIN'l'Al!.Y SucCESSION. 
ha.ve reached the pinnacle, of glory have all along with · Part III A-:-As I am not~ favour of inheritance of the 
their progress been changing their persona.! laws ! Let us ' females this enactment is undesirable'. 
for a. moment look into the English law of primogeniture. .l'o 1!\Y- mind the old. law is on a.· ~ettor footing than -
How ineqnitable the law appears, so far a.s succession to the present enac.tment. ·By this enactment the owner 
immovable properties is concerned. Ao?ording to the rule may use> the property and tran~fer the sam~ even for 

. of primogeniture if last owner die~ lea.V?Jlg sons, ti;te eldest purposes immoral and leav? ~heir descendants as beggars. 
son is entltled to succeed. How mequ1table does the rul~ -By such amendment restnct10ns for the misuse of the 
of law sound! Yet the .. most progressive element in . property shall totally be gone>. . . 
England has never" thought it proper oha.nge thEfrule ~Jf . II-Ma_intena.nce-Ola.usM 3 to_9.-These may be enacted' 
primogeniture. They have not broken the record of long tnto la:ws tM9m'loh as they <~larify the laws of mainten. 
standing convention. . . . anca which already exist in the·Hindu Law. 

They know tha.t by br~aking tho Iars of.pnmo&erutu.:e~ • 
they will introduQe 'the eVIls of £ragmentat101;1 which, will 
bring ruin anu disaster-to the society. · _ 

(5) Are·the females by nature fit to manage the affairs 
of an- estate. They have several duties of household 

'affairs. Of course, I do not talk here of the ~amities whose 
. members· are millionaires. I a.m here spe!l.king about the 
majority of the families. Besides those women· have to 

, respond to the duties of. a mother. They are ~o be kept 
within house to watch over all the a.ffatrs which by no· 
means are sma,ll. S9 in affairs beyond their house their 
property .shall solely be mn.n:a"ged and co~troll~d by th~ir 
husbands. They will exerotse every dlSoret~<:?n m. the 
matter. The wife's control over the propertY, under such 
Qircumst!i.noes shall count nothing. ' · • 

(6) The India Aot :X.VII of 1937 as amended by 
Abt XI of 1938, The Hindu Women's Rights. to Property
Act, 1937, has given greater freedom to enjoy the property 
of their deceased 'husbands. They can get the share of 
their decease do husbands partitioned;. Under the present 
la.w ~heY' ha.ve right to transfer I the property but not 
without legal necessity. A:re not. there some restrictions 

I • ,. 

PART IV.,MARRIAGE AND DtVORQE •. 

The Hindu society never a.llowed divorce in the higher 
chsses. The geri~r.al principle of _legislation ought to be to 
~a.ke l~ws to facilitate the workmg of the society not to 
mt~oduce an a:bsolu.tely new thing in it. The Hindu 
som~ty ha:s _not . up .. to n,ow introduced al).y such thmg 
as divorce I?- Its high classes. So making provision for it for · 
all classes IS not only tmnecessitry but positively harm.ful 
If however the society develops on modern lines a.nd the~· · 
comes demand of divorce- on part of the men then a legis-
lation for divorce Will be justified. · 

PART V.-Mum~ AND GuARDIAN~. 
Ola.usea· 1 to 10.-These are necessary legislation a.nd a.a 

linch they should at once be enacted. • · 
\ PAR~ vr . ...:.ADoPTioN .. 

Claw!ea 1 to -31.-All these. clauses .are in no way 
ha.nnful.to the Rinda society and they ~hould be enacted. 
J'lna.ctm~nts like these being no definite evidence. anybody 
may ola1m to be an adopted son. · But by the aforesaid 
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. . bein necessarY in ca.oe of authority 
enactm~nt, reg!Sood~~n of .!necesSary litigation would be 
to adopt, a g • 
sa red. 

39, Darbhallga District Hln4U 5abha. 

' ed amendment in the central legislature 
The~~:: amend the iuheritance laws of the Hindus 

pTrtroduction of marriage .laws in the Hindu society are , f · m ed to shake the foundation anti solidarity of Hindu 
· ~'framily and disintegrate the Hindu society ushering 
{~'':uastic inndvations In the age-long estab~ed eu.stom_s 

revnlent in the Hindus an~ are fraught With dangerous 
::Otentia.lities to undo the Hindu race a.nd once ~or all make 
Hindus weak, imbecile, degraded and demora.lised so .~hat 
they may not real' their ~es.ds in· the ~~rid and .cl~un a 
place in the comity of Nat10us and partic1pate as an_~qual 
partner in the coming worl,d order. 

The legislature on whose anvil' the dl:'aft is go~g to be 
hammeid bas outlived jts usefulness and utility, has 
become superannuated tbui rusty and has ceased to repre· 
sent genuine Indian public opinion on account of long and 
uustatutory continuance. . . 

The draft as a who!;. is' anti-diluyia.n, . revolting, 
reactionary, revolutionary, abrupt, radically drastic, anti
social -and a.nti-nationa.l, ilesigned and sponsored by the 
enemies of the community and the Hindu nation. The 
brothers and sisters are placed in one category so ft¥" as 
successions to father's properties are concerned. This will 
d.isi.qtegrllte and break the joint Hindu family system and 
give rise to interminable series 9f litigations ultimately 
bringing the cemplete destruction and ruin of the family. 
Foreigners will be _introduced _in the family ~s brother-in, 
laws and they will relentlessly mismanage and destroy the 
properties if at all anything is left by endless litigation. 
Then again Hindu. marriage being not a contract but a 
sacrament, the sanctity of married life, the lov:e and happt. 
ness of Hindu' families. will disappear and happy and 
prosperous Hindu families will be converted into ~egular 
rendezvous of indecent brawls and qnarrtils, with the 
introducti~n. of civil marriage . and freedom to choose 
partners from any caste. 

40, Sbree Sl~ Ramiya Bro:llndra Prasad, M.A., B.l.., 
Retd. Subordinate .Judge, Gardlnabbag, Patna. 

Before I st-at-e my Views on the draft Code and a list 
of the points which I shall urge. before the Committee, . 
I consider it absolutely necessary.to stattl that the land in' 
which wo live is known as BP,aratvarsh and our law and 
religion are ~own as Sanatan Dha.rma.. The resi~ents 
of this land did not know the words, Hind and Hmdu. 
They were coined.in contempt for us by the Muhammadans 
who were .introduced in the country for help by some 
unfortunti.te and thoughtless Maharajas, but who subse• 
quently became the rulers of the land. I have been told 
by my ll1uhamlll{'dan teachen; a~d profossors that Hindu 

·means " slave"' or ... black "and\ll! a contemptuous word. 
Similarly, the Englishmen call us "native " OJ' "nigger " 
(which. also means " black ") .in· contempt. 
. 2. Our. Sanatan Dharma sa'eks materia.! welfare of ita 
followers, not a.s the ultimate object of life but as leading. 
to beatitude of salvation from aH miseries. The law. 
makers were such men as the great Ma~u and Yajna
vatkya, who co'itld se!l thillg~ at a distance of thousands 
and thousands of miles without the help of a microscope or 
t-elescope and could foresee intuitively events to take place 
at,a distance of thousands and thousand.~ of years after- . 
wards without observation and ratiocination. According 

. to their view, a_ material good even, if it did not lead to 
spiritual benefit,· is " A dharma-" (Sin). They attached 
such a great importance to spiritua.l good. This is the. 
basic principle of Santan Dharma and any amendment of 
any provision· in Hindu Law militating against .that 
principle cannot be called an amendment of it, but it 
m1:1st be looked upon a.s .13nding it. 

·3. Now, I proceed to state my viewll on tl).e draft Code. 

(i) It is by no ;;;_eans an easy task-, na.';1t. is a very 
very diflicult task, for tho legislators, who have no sympathy 
with, or correct idea of, the basic principle of spiritual 
benefit .to improve· the Hindu Law. In the name of 
amendment, th.;t. ba.Sic principle has been ghreu a. go-by 
by the framers of th'e draft Code and Muha.mmada.n and 
Christian principles have been sought to be introduced in 
the HinduLaw~ which must not be allowed' or sanctioned 
by the followers of Sanatan Dlw.rmtJ, or by the Judiciary-
or by the Government: Here, I do ~ot wish to ma.ka- this' 

The support lent by the Government is against the 1 tt 1 b v 
Declaration of. Queen Victoria and successive pronounce· 6 er ong Y making quotations .in support of what I say. 
ments by Ria Majesty's Government not to interfere with (li) _The . Code stands self-condenuied, because the 
the socia.l, religious cnlturalla ws of the Indian people and word Bind!! has been wrongly defined and the Hindus 
is therefore miljtating .against all canons of decency, truth, and non-Hindus are sought· to be governed by the same 
and good Government and is the serious breach of solenm la;v a_nd alsq·b~cause the Christian and the Muhammadan 
promises made from time to ,time. prmcl~les of -divo:ce, man;iage and heirship are sought 

The Hindu Law is based upon Smritis writwn by to be mtroduced m the Hindu Law. Whereas our law-·· 
-the Rishis such as Manu; Yajnavalakya1 Parasar, Narad m~?rs lay the ~test stress on life.long·celibacy and 
and several otheni and the Hindu Law of inheritance and en]Oifl ~awful mama.ge, the framers of this Code sanction 
succession is based upon them and ·any· change or izlter. 0?ncubmage. A man, who · run.s, can see their vast 
fcrence with them will1ie revolting to Hind11 sentiJnents difference. I. am not at all able to understand how the 
until and unless it is considered by constituent assembfies framers call lt an amendment of the Hindu Law when 
of Sanskrit scholars and divines of Hindu race on an all· th~y are disregarding ent~rely the underlying prin~iple of 
India basis. ~~u La_w, _and se~k to mtroduce the principles of other 

. . . . . ~!ipo~ '?- 1t. It IS .. tJ: ~onder that this Code sanctions 
Tho law of divorce will intro<1uce all the ~viis of EuropS&n . c~~ ma.rn~ge, though It IS known that the parties to the 

family life and for a downtrodden and slave race of Hindus clV:U.·ma.mage .hav? to declare that they belon to no 
it will be a death-knell and the sacred ties of conjugal love relig~on, and they g1ve preference to the son·of a c!ncub' 
and devotion will be hoplessly loosened ushering .in an era over the son of a lawfully married second or third d 
of strife ·squabbles, 'misery and. unhappiness in llindu .in the .lifetime of the first wife; I shall sa th t th 
families and also bring in its wake immorality and all the framers'of this Code put a premimn•on lawless/ ~ h 
attendant vices. Therefore the Hindus of the 'District a provision. The provisions 'of this -Code willessff,o tsuc t · 
numbering over two millions ~eJ!eech you ~nd your com- o~ly the H~dq. owners of landed property but :h eo hnl 
mittee to forward and subm1t' your considered opinion Hindu soc1al system. In view of such e .w 

0 
e 

before the legislature &nd the Vic;eroy the alarm and .cllanges, it may be rightly said that th revolutl!;ma.rr 
indignation of the Hindu race who ~as voiced the universal 'Code have taken a fancy for the Christ' e :amers of tliis 
opposition to the Bill from one end of the country to the m!ldan principles, because the high ~~n 11 

bt!'e M~~
other ~om Hindukush to. Cape C?morin to drop the Bill of spiritua.l benefit is not appreciate({ b ~h ; pnnmp ef •. 
forthWith and save the Hmdu nat1on from the threatened real and proper'spiritual education· Y em or want 0 • 

annihilation. The Hindu rae~ has sustainea enough (iii) Their attem · · · . , 
injuries from countless centunea from its avowed and manner reminds pt to amend the Hmdu Law in th~ .. 
determined enemies, their ~ttscks and onslaughts and has who tried to inc me o;~h~ ,re~rkabl~ beggar of Ebgland, 
)llll'vived but this prospoot1ve mortal blow excels all and it into pieces a:dase . e. engt of h~&-blanket by cuttiug 
will work its extinction. The members of the legislature· only disfigured 't sbw~~ them up. In doing so, he not 
who are sitting in judgment over t~e destines of the country 'i-esult ·of this ani 

1 
'dm u t estray~ it. Such will be 'the 

have no right to legislate on such vital and religious and (iv) The G en .en of the Hmdu Law, if· it is passfld. 
funda.menta.l iSBUes without the sanction of the Hindu res ect and a.nges IS a very sacred river for us. 'We show' 
race as& whole and uuiCI'S a plebescite ~ased on universal for~igners lik riJ:nce ·for ·the Ganges. What do the 
•ulfrage endor!!eS it, they are riot entitled to make any pollute it by ~ak. am~adans a.nd ?W'istians do ¥ They 
dllmgo. .- .. fall. 't th h mgt _e foul and dirty water from drains 

' . . · Ill_ 
1 

' ou~ we ent!ely dislike it., Such~ the attitude 
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of the fra.xners of this Code towards our Sa.natan Dha.rmil., ~s of !Ions and da.ugliters to the ancestral ptoperty, the 
The. true followers of it respect it, revere it and follow it .p.assmg of the Bills will hamper the _i1pecia.l privilege 
ec:i that they may obtain salvation. The framers of this nghtly possessed by daughters in the building up of society. 
Code seek to introduce undesirable provisions in our law ~embers of th_e Hindu -society have, as is well known, to 
with a view to force them upon us, though we do not wa.nt mcur hea.VJ:' expenses in the form of dowry to_ the bride. 
them and entirely dislike them. If the framers of this groom ~nd m other ways in' connexion with marriages and 
Coile and their followers do not like . our law, they are the mamtenance of hea.lthy social relations and there is no 
perfectly free not to ·follow it and they. may select the reason to believe that the passing of these two Bills will 

' law which they wish to follow, but they should not try help to lighten tha.t'buiden of the headS of families in any 
to pollute our law. yray .. ~t. ,)VOuld pe highly improper to give to daughters, 

_ . 41. Babu Ramilandan PrB.Sad Narain Sinha, Sehra village, m additiOn -to these expenses, a share in the ancestral 
, Patna Distriet. . property. It. would be very unjust, not to keep Hindu 

AS . nAither the . Government of India nor any of the ma~age separate ~d differe~t fr?m civil marriage. If all 
..,. na.ti_vns have the nght to mall)tam the special features of 

Provinllial Govfrnments does possess or bad at any timt~ their respective religions and social customs, there is no 
possessed any nght to legislate upon matters relating to the rea, s~n why Hindu. women sho'[lld. 'DOt have_ that right. 
priva.te laws of the Hindus:- . . ' , . , 
' I (a) The present policy Qf the Government of. India of 44. Mr. G. N. Pande, Founder and Principal, Patna..Deaf and 

.codifying Hindu 1Law through the, agency of the Central · . ' - Dumb School. 
Legislature specially under its present form and constitution The conferment of the right of inheritance on the deaf 
is most undesirable and its contemplated action thereon and dumb is a move in the right direction. It is strang11 
unstatesmanlike ; , · , that they should have been excluded from this right at any 

(b)_ the action of the Government pf ID.dia. in const!tu- - time ; but now that the· ,9Qp.science of the community has 
tingtheHinduLawCommitteefor'prepa.rationanddmfting ·been. awakened and we are·going to bringtheHindu-Law 
of Hindu Cede is totally disliked by the Hindus ; and , into line with the requirements of the times, we must see 

(c) the Hindu Intestate Succession Bill and the· Hiridu to it that no amount of clamour from the· orthodox group 
Marriage Bill contain mQ.ny provisions quite contrary to the. is allowed to deflect the Committee from the step it has 
spirit and the letter of the Dharmashastra and are detri- taken. ' 
mental tO the Hindu cultur!l and civilization. It is obvious that if any group of persons needs the help 

' 48. Mr. s. Singh, Pat~ta-Gaya Road, Patna. of society more than others it is the physically handice:pped. 
On going' through the draft Hindu - Cede· by means Those, who are pro:fectly normal may be _able to shift for 

of which the framers of it seem to. amend the Hindu Law:. themselye_s even if they get no share m the ancestral 
it is transparent to me that they have no idea at all of th~ · pro:perty. In !~ct this ~,the nile where the la_w of p~o
basic lofty and sublime principle of spiritual benefit. gemture prevailS. B~t It IS necessary that special proVISIOn 
underlying the Hindu· Law; that its sole object is not to ~e maf.e for the handi~ap~ed. The least that can be done , 
remove any defect QJ: shortcoming, if any, in the Hindu Law; IS w g~ve them the same .t:ghts as o~her people . 

. but to introduce. all sorts of undesirables (such as nori-. · It. aJlpears that the. anment law-g~vers the~elv~ were 
Hindus, converts, illegitimate men and dissenters like not mclined to exclude the d~~ and dumb from inheritance.· 
Brahmos and. Arya Samajists), who do not and would , They only wan~d. to pay lip-homage to some c~m 
not at all care to follow the principal feat:ures of the Hindu hallowed_ by _antiq~ty but already honoured more m the 
Law, in the fold of Hindus ; that, in. shQrt, to place the b~ea.c?. than, m the obs~ance. Hence they nartOWed the 

·. Hindus and non-Hindus on the· same level ; that it is disability to one _frol!l birth. . . • . .. · 
impossible for "any thoughtful man to coiisider that the So .~hey made 1t n~cessary t~at ~ every ease 1t shoul~ be 
Code aims at improvement of Hindu Law, when it sanctions · en.q~ed as to whether the. ~ability ;was o~e fro~ birth. 
civil marriage, though it is l;nown that 'the parties to the Now ~ case of. deafness .1t .IS practi~lly ImpOssible to 

, , civil marriage have to declare that they belong to no detex;nme whether the defect IS conge~ tal or subsequently 
' religion, and it puts premiUm on lawlessness and immorality acqllll'ed. The outward result, that IS d~bness foll?Ws 
by giving preference to the sonofa concubine over the son of even though deafness may have been. ac,qlll!-'ed . any time 
a. lawfully married ;wife-married in the Iifetiine of the between the first three J"CIIr~ of a childs life. ~ mo~t 
first wife ; that the provisions of the Cede most provoking cases the d~b p~rs?n finds hims~If ~xcluded from inhen· 
to the Hindu culture are a.bollt, marriage and divorce, tanoe beca.11;se_ ~e IS 1gn0l'allt _of hi~ nght and ~ot ~a ro 
which are sought to be_forced on the Hindus a~rding ?Ourt to cla.nn 1t. When an in,hentance opens he IS snnply 

- to .the M~amma.dsns and quistia.ns; 'that new inheriti:Iig 1gn?red ... In the few cases wh~n ~~ere have been people to 
heirs are mtroduced by the Code without cons{dering. the asSISt him. tp go to court Iris nght has been affirmed. 
matter of spiritual benefit; and that, therefore, I strongly _ (Vide ·Mahesh Chl;lllder 11. Chunder M;ohan 14 B.L.R.' 
protest aga~ the passing of the Code into law. , 273; S~a.t "· Naram ?I A~t, 530.) . • 

· ' • N6w It IS very unfa1r that m every case a person affiicted 
. 43. MJ:I· La! Bihari Lal, Ranchi. , . with deafness or dumbness should be compelled to go to ' 

At a. ladies' m!letmg held on the 18th December 19~in court to establish. that it was not congenital. It is like 
the hol;lSe of t~e Ia.~ Babu Milratan Banerjee, Upper Bazaar; asking everybody to prove his parentage by incontrovertible 
Ranchi, for. discussing .the proposed Hindu Marriage Bill evidence before inheriting_ his father's property. But 
and ~e Hindu Inher!tance Bill, the assembled -ladies whereas there is legal presumption in favour of legitimacy 
belongmg to the middle class Hindu society considered- it there' is none such in favour of every person being born 
desirable to protest. strongly against the passing of the two normal imless the contrary is proved. So ifforanyrea.son· 
proposed Bills. In the opinion of the meeting. our Hindu ' the proposal ro confer full rights of the deaf and dumb is 
society will be impoverished by the multiplicity of heirship not adopted their interest ~ould be · safeguarded by 

, contemplated by one of the propo~ed Bills. and .that ·apart putting the b'p:rden of p,roof on those who asset that the 
from the cons~nt domestic· strife bound to resl}lt from the . defect was reall~ one from the very moment of birth. 

. VI. BENGAL, . 

_t.. The Joint Committee Ar W~men's Organlzatio~, Bengal. 
1 

2. It is ~ot 'the ~esire of th~ m:e~ora;ndists at, this stage . 
· The Joint Committee is composed of the following to enter upon any controvemal questiOns but they have 
Organizations :- , · .£ · ' . . been advised tha.t the La.w-givers and commentators such 

(1) All-India Women's' Conference, (2) ·All-Bengal as Vishnu, Manu, Y~jnavalkya! Narada, Parashara and 
Women's Union; (3) All Bengal Mahila Atma Raksha. others have all recogwzed t4.e nghts of ,women ro have 
Samity, (4) South Indian Ladies' Club Calcutta '(5) Maha- property. Recent legislation also has .Pro!Jeeded to give 
rast_ra; Bhagini Sal!laj, (6) Gujrati Strl Mandai, (7) Saroj ~du women wider rights to, propert:r than previo.u~y 
Nalini Dutta MemoriBl Association (Ladies' Seo~ion) and enjoyed by them. Apart from these mrcumstanoes 1t 1s 
(8) Girls Students' .4-ssooiation. felt that while legi~tion should give due importanee 

Memorandum. to old traditions, custom8 and ussges, it is imperative 
l. ~e ~enerai _ pu:rpose of the draft Code is ·accept. th9:t legislation should also. keep pace wit~, and help the 

able ... Subject to the a~endments hereirl&fter proposed, gro~ ~d progres~ .of somety by .remedymg clear wrongs 
proVIS~ons relating to inheritance py women, 11}-arriage , and· g~vmg recogmt~o~ to . establish~ heal~y- practice 
and divorce are specially supported. · . , though of compa.ratively modern ongm. W1t~ present 

I-23 . 
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i (c) To the same a~d a~ ola.use . (b), fOr purpqse of 
ditions of Hindu socict.y the memorandist:.l £~. it is ma.rriage, sapinda relatlo,nshl!? should .molude only up to the 

· :ntial for the well-being ff society % ~'fur:ersoM: third generation (inclus1ye) ~ the ~e of a.scent through 
mea.s~-~~-::eJ:t~~': ~ ::ee:~ by ~egislating (a) mother. and fifth (incluS!ve).m the line of ascent through 
:a: ;:;ri~ should be monogamous and (b) tha~ women father and not respectively the fifth and seventh ,genera. 

sh~uld have deJinite right.> of inheritance along w_:th _men. tiom~ce.-(a) Adultery and n~t conc11binage or pros. 
· It is almost the universal practice amongst ~d~ titution alone should be available as a ground for divorce. 

now to enter into monogamous alliances and to gtve t¥& To do otherwise would be to strike at the basic principle 
pl'3Ctice a legal recognition is ~ do no•m~ than to legts· · of monogamy. Of course it would be open to the grieved 
Jnre something which is very Widely practised .. M!lnoga~y party to condone the adultery of the other· spouse. 
if imposed with the utmost vigour works hardship m spec!~ . (b) Grounds of divorce include lurui.oy, loathsome 
CliStlS which society has to .recognize an~ ~ractise. · T~s disease and .desertion when any of these continue for seven 
protection can be given · by enacting similarly for dis- years. This period should be reduced to five years as it is 
solution of marriage or declaring ma.rriages as null ,and felt that seven Y.ears would be too big a period., . . 
void. , . Maintenance of the wife wllen slle lives separately.-

A!!e.in ~ society where wemen are eoonomioally com- When she lives separately on the ground that 4er husban,d 
ple~Jy · '(),ependent apd subservient, progress is greatly is keeping a concubine it should not be necessary t6 
hampered. entitle her to maintenance that the concubine should be 

3 In the investigation that the memorandiet:.l have living in the house. It is recommended that the wife 
made they have found that by far ~he larg~t opposition should be entitled to maintenance if she. lives separately 
to the provisions of the Code relatmg to inhentance of from her husban4 sinlply on the ground that he is keeping 
women can be conveniently summarized as follows :-'- a. ccfncubine. • · 

· (I) The proposed rules of inheritance will result in Alimimy.-It is not clear whether there is a provision 
subdivision and fragmentation of property, and · for alimony on a dissolution of ma.rriage being granted on 

(2) !hat Hindu religion is opposed· to inheri~nce ·the wife's petition. Such provision must be made, if it 
of women. · · ' is not there already. 
· A'MWer to (lf (a).-Complete absence of fragnientation 2. Calcutta Brauch of the All-India Women's Conference. 
of property, reBU!ts in conce11tration of unearned income 
in the hands of a. Comparatively few. Thie creates a ten· As we have all along demanded an mllform, revised and 
dency to idleness and also a desire to hoard. In conse- eomp~ensive Code of Hindu Law, we fully support the 
quence society loses through the non-productivity of these main principl~s incorporated in the. Code drawn up by the 
idle members .and the absence of circolation of wealth, Hindu La~ Committee. We should howe:ver like to bring 

(b) Under Dayabhaga School fragmentation is already the followmg points f<lrward for the consideration of the 
well on its journey. As SOliS inherit absolutely, property Committee:- · 
is broken up. The introduction of similar rights of daugh- (1) Part II, dauae 21'.-We are of the opinion that this 
ters would not :mal!:e any difference in principle but only clause is not necessary. . If this clause diequal.ify:ing the 
in degree.. If in principle, fragmentation cannot be descendant of a convert IS to be ·retained, we are of tj!e 
objected to, then social reqnir~ments must govern the opinion that the Caste· Disabilities Removal Act of 1850 
question of d~. Ownership of property will make should be ~one away with, as otherwise it merely means 
women. independent and they will undoubtedly gain in that the SliiS of the father are being made to visit the 
status; Besides this will 'effectively check the feeling that. children. · -
women are a burden to the family.. . ' (2) Part'IV\ altemtives to clauses 3 4 and 5 

• (o) Evils of the Mitakshara jomt family system are which ~re the original clauses of Marriage Biu a.s intr~ · 
&!ready felt by members of the community governed by duced m the Assembl;~r,_ should be omitted altogether. We 
such law. By reason of the difficulties in alienation, joint are ~rongly of opiDlon that inter-caste and sagotra •, 
family properties though valuable cannot 'be readily turned mamage shoJi!d 11,t least be permissible. We support the 
into liqnid money for purposes of trade or other advance- new ~use. 3 m regard to the requisites of a. sacramental 
.ment of individual merpbers. '\Jredit is not easy to !llarnage tiut we suggest that in clause 3.(b). the words 
arrange on the security of Mitakshara joint family proper- or have any ,l?&:ths?me infectious disease • be added 
ties. Banks and fu)anoiers do not readily accept such after ~he wot;~ 1diot. Clause 3 (d) should finish at the 
property as security. When they are so accepted the word other and the words ' unless the custom 
proportion of credit is smaJI. It would therefore be to governing each ,of them permit;s of a sacraments.! ;! u~g: 
advantage to abolish joint family properties as· contem- between the two ' should be o~tted. The inclus:a~f 
plated by Mitakaha.ra. law and the proposed Code provides these wo~ would ?~Y defeat 1ts purpose and militate 
tor this. Once the principle is conceded all argumenta greatly against obtaining a. uniform law. . 
in·favour of inheritance of Dayabhaga property by women · Part IV~ ~use (5), marriaglll! according to t;~UJtom 
will be equally applicable to Mitakaha.ra properties. tkemed. to be valid aaeramental. marriqge _We are f . . 

Amwer to (2).-Hindu law as will appear by reference that.~his cl&use shoul~ be deleted. rt' will not b~ 0!!fw~ 
to the various commentators ·s "N ulalc" d to brmg about an uniform law if this clau e · . ~.. ed 1 

yayam an not It will also mean that m' ter.M•te m....... 
6 

8 IS !!more . · \' Vemmulak." • The origin of Hindu religion is in the ~ ~u~g me. b h 
Vedas and the departure of Hindu Law from Vedas is well bited by custom or usage in certain ar Yh e P.ro 1" 

bli hed d gnized Hind L provision for it directly If · · eM as t ere 18 no esta ~. . an reco . · u aw being "Nyaya- 1 'ty . , · m order to allow greater 
· mulak 18 based on log~c or reason. If r~on and not J:1abfe r~%~ ~t cer

1
emonyhof m!lrriage, it is thought 

religious doctrine governs the question of inheritance it t' h uld cause, t en, m clause 3 an addi
could not be urged that inheritance of woq:ten is opposed lon ~ 0 ?e made providing for inter-caste and sa otra. 
to religion., inl!'mage directly, although even then d'"'cult' g 

• 1 anse. . • · WI 1es may 
Amendment8 ~ge&ted. . Olause VI optiono), · 'egi8trat · . 

(a) Since sous ca.rry on the family it is considered advi.- naqes.-We are of opinion thatum ~~ tm.e_ramentaJ, mar
sable that they should have the opportunity to keep th made compulsory for sacramen\~e~tra~on should be 
family dwelling hollBIY. With this object in view it ~ ( . Part IV, ofla:i,ter II clause 2~ a mama.ges also. · 
~mmend~ ~hat the ~e should be amended b intro. · 'house ' sho!!Id be olllit~d .. Anot (b).-Th_e .words ' in t.he 
ducmg proVlliiOIIS aJlowmg soilS . the right to b~y ont be added fu provide for a· habit!:J proVISion (g) ~h?uld 
daughters where the property to be inherited is a dwel Olause 30 (a).-We are of th .0~ a. grave crupmal. 
ling house. · · · ' ' . · • of seven years is too long d th ~Pj!on that the period 

(b) The alternatives to clauses 3 4 and 5 d . • substituted instead. an a t ee Years. should be 
tal . . he Cod • • un er sacra.. Olause 30 ( ) H • 

men 11111m.e.ges m t e should be done away 'th . c ·- ere a.Isc seve!\ year · to 1 · 
altogether. Weare strongly of opinion that inter.caste WI_ d :f the_ten of Narada we find that in ths lB o ~~gllbEven 
Mgotra marriage should be permissible. The "Spe~ 1 · esertion a. lesser period is indicated e ;~h e er~te 
Marriage Act " should not under these circu . Cia P~ has deliberately deserted · +>- e offendmg. 
deleted but should remain outeide the Hind ~nees be then. three years 1 should b uffin~ has been' heard of, 
lll'eoent it is the nucleus Of a Civil Code. u e as at a.nd if there be children to e h ctent: If unheard of, 

of seven years mav be P""~beda mfia.rnage, .then a period 
~ . .. . .,.,.. or desert1on. 
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· Clawe 30 (e).-Here also seven years is too long a For the widow, with son's daughter and daughters' son 
. riod as it would leave the petitioner open to grave risk living I have recommended that she should inherit half of 
~infection for a long period. ' Contagious and loathsome her husband's property absolutely and the other hal! 
diSaase • should be added to this provision. · should go to her grandchildren on the per stirpes basis. 

A new provision bringing in adultery as a ea. use for dis- If the widow is childless or has no children or grand
solution should also be added. 'l'here is no reason why this children living and the prpperty was acquired entirely by 
should not be done as in 'the texts of Narada, Vasishta., her husband, she may get. the property entirely-subject 
Katyayana and Parasara, this has. been included as a to maintenance rights of dependant parents, etc., as noted 
ground on which, a woman could r~marry. "Patita" in the draft Code. If the property is inherited the child
which means fallen and bad charactered are not recog. less widow !etc.) should get ouly half the property and the 
nized in the texts for remarriage ; and clause (/) as it other half pass to the parents. 
stands, does not cover this ground satisfactorily. . There is no reason in separating mother and futher any 

' longer \s heirs, as women are being given rights to pro-
3. Professor K. P. Chattopadhyaya, M.SC', · (Clantab.), perty. In class I, the parents should form a. single sub-class, 

University Professor and Read of the Departmen~ of taking 'precedence as now, to brothers: · . • 
' " Anthropology, Calcutta University. · As I have pointed out in my paper on inheritance, a 

fu a discussion of the principles which underlie the married daughter who has received. a dowry being equi
rules of in!ilerita.nce published iii. Science and Culture valent. to the making over of the father's property (her 
(Volume' IX, pages 56-62, 1943-44) I pointed out to what share) in anticipation, is on a different fpotinl!. The1-e 
extent the recommendations of the Hindu Law Com- should, be provision in law for .excluding such a daughter 
mittee of 1941, fitted in with the o~ social traditions. from inheritance later on, by a deed executed at marriage .. 
Certain defects in the rules for intestate succession were Marriage-Monogamy.-Hindu religious traditions have 

'also pointed out. A copy, of the 'reprint of my paper on, been on the whole in favour o~ monogamy. I do not pro
" Cultural Basis of Rules of Inheritance " is enclosed pose to quote from the ancient la.w books1 w; a very eJa. 
herewith, to avoid reiteration of the .arguments and facts borate work on this subject wa.~ published by my great 
noted therein. The earlier portion of the paper analyses grandfather Pandit Iswar ,Chandra Vidyasagar, nearly 
the. factors linking inheritance rules with the general• a. century ago when he tried to stop polygomy. The Com
oulture. The ,second ha.lf applies to the conc!Ullions to the mittee may if necessary

0 
look up that work in· any good 

ea.se ·of inheritance of property by women (in the Dal&- library. · '· . · 
bhaga. area) in Bengal. I should like to add merely that the present leg~l right 

In the paper referred to, it wa.s pointed out that among of a Hindu to contract a. polygamous marria.ge is an abuse 
the ma.jority of HindUll a "bride price" is' charged. For of what was sanctioned in old times as a carnal form.of 
raasons stated in another paper ("Effect of ·bride price, u,n.ion as opposed· to the sacrawental marriage. Hence 
etc., on manta! conditions among Hindus ") a reprint of. monogamy, can, with the sanction of Hindu religioUll 
which is also enclosed,, I recommend that attempts should. 'trarutions be enforced in sacramental marriage.. For 
be made lJy law to reduce the bride price to a· nominal ' civil marriage it is the rule: 

• value. Subject to such :reductions I recommended that · I may add that the absence of enforcement of moM•· 
ha.lf a' son's share for a daughter would j)e just an!l the gamy in Hindu marriage ha.s pl!iced the Hindu wife in a 
property should vest absolutely in the.daughter: Other· very humiliating position when compared to a. wife taken · 
wise the "sulks" (bride price) should lie made over to: the in civil marriage. In a recent case decided by the Nagpore 

'daughter a.s stridhan. · , High Coprt, a young Hindu, who had ma.rried a Hindu 
The proposal to give the daughter exclusive right to the wife first and then contracted a second. marriage under the 

mother's stridhan; debarring sons was criticized. by me, Civil Marriage Act in England, wa.s held to have committed · 
pointing out by exa.mples that such .an award would ai/;ul;tery when o:p. his return he lived with his Hindu wife. 
eventually lead to women holding larger, shares of property In other words in the eye of our judges, the Hindu wife is 
than men. · The details will be found in the paper on no wife at all, if a subsequent martiage takes place upder 
inheritance previously. mentioned. ·I noted tha.t in' the a law that insists on monogamy. 
present draft this defect has been partly removed and the Degrees of relatiowhip prohibited.-The .terms "uncre,". 
son given half a daughter's share to the mother's stridhan "niece," "aunt,"·" nephew," are· used vaguely in English 
in the old sense of the term, namely, property other than to lump together 8. large number of kinsmen as well as 

·that inherited by the woman froln her husband: But there relatives by marriage. They should be ,rep1a.ced. · by 
is one serious defect. If the husband makes a gift. of mother's. brother, sister's daughter, father's brother, 
property "in his lifetime to the wife, the daughter cannot brother's daughter, mother's sister, sister's son,. father's 
'claim a share to it, 'greater than the son, inasmuch .as sister, brother's son. r ·have left out the uncles and 
tradition prescribes that a son should look after his parents. aunts by marriage as. neither Hindu la.w, nor the Civil 
A married daughter CI!JIIlOt do so,. unless her. husband Marriage Act debar· at lea.st some of these marriages. I 
undertakes the. burden. An equal shar!l for son as well as know of a case where an orthodox Brahman married, with 
daughter is tnore equitable owing to these facts. . full approval of village elders, his deceased wife's brother's 

It should also be remembered .that among the educated '-daughter. An Englishman would call it a marriage of an 
Hindus of the middle a.nd upper middle .class there is, a uncle with a niece. · . ' . ' 
·tendency to register self-acqUired property in land and Sapinda bar.-In theory, an nrthodox Hindu avoids 
buildingsjointly in the na.me of husband and wife or even a sapinda in marriage. In practi,ce, the rul!' is not obll(lrved 
of the wjfe alone, to secure the position of the lat~r; This· strictly· up to· the seventh generation on the father's side 
healthy tendency will be ohellked if the proposed Code is .. , or the fifth generation on the mother's side. No one keeps 
accepted and the woman's property (other than that a record of the twenty thousa.nd relations thwr debarred. 
" inherited· from hU5b~d ") g?es mainly to daughters. Whenever there has been any pifficulty of getting suita.ble 

A second defect whic~ I pomte~ out has not however husbands for daughters, among families of high ea.ste, the 
been. removed. Rega~ding th.e. Widow of t~e dec~a~ed, rule· has been disregarded if a suita.ble bridegroom has been 
~ P?mted oqt that Hmdu religtous and soc1al traditiOns found within the sa.pinda relations-provided the relation· 
justified an award of a share of the husband's property to ship is not closer than that of third coUllin; An .exa.mina.
her absolutely. I pointed out, that this share cannot tion of the genealogy of many well-known family of Bra.h
exce~d hal( the estate. If the est~te is entirely sel!'- mans of Bengal (fof example that of Raja. Ra~ohan Roy 
ac~II.U'ed by ~he deceas~d ~usban~, ~brothers and ~hell' and his brothers, of the well-known Tagore ~mily, of the 
he1r5 cannot have any objectiOn to inhentance by the Widow collaterals of Iswar Oh'ndra Vidyasa.gar) will prov(i my 

· ~f the. whole estate. But if the property is inh~ted, the · contention. The rider added by you " unless tile CUlltom 
'lunit of half s~ould be operative, for a childless widow (or or Ul!age governing each of them permits" is #Jadequate, 

one whose children are dead). . . , as in many cases, one party ca.ri:l.e from the orthodox section 
I have also pointed out in the paper referred to that of the family, breaking away from the older trad.itiQU. 

~here is no justification for placing the son's da.ughter . Hindu society has accepted these and many other familis f c 
m a. sub-class, after the daughter's son. 1 If t)leir parents as .Hindus. The Hindu Code as· proposed will turn them ' · 
'ha.d been alive the two cousins would have had equal out of Hindu society and deprive liberal Hindu society of · 
~hares eventua.I!y. _ This a.nomaly has been rectified its lea.ders. I may add that orthodoxy ea.n be sa.tisfied. 
ll1 the case of stridlian but not for • the property of . the by keeping " a.gna.tic · sa.pindas " aut of JJI.Brria.geable ·' 
deceased grandfather. perilous in sub-cla1lll6 (d) Of clause (3). The alternative 
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th rs ~der a. false notion tb&.t a )ID.iform Hindu 

_ nsatisf'a<ltory and should be anJ s~m~e ;hole of the Hindu llOOiety ~ll go a grea_t way 
.J.u""' (:l), (4) and ~a;:~ Should bo mad;e ~.the c ~ 'ts unification We are eonvmoed that 1£ the 
dele~. ~~ty and dissolution ~£ m~a.gB to ~·u if p~~rly placed. before the P1;1blio, by appro;prit:~~ 
.ect!Ollll on . inda" for "saplllda· 1 

•. • • the vernaculars, and tn other \\'&ys, 1t Wlll 
~nbstitute "~~~td= 01 mmTiage.-The cla.uses ha.ve publicatwus ~ "tion ·that even the lllOst autocratic 

])ecru Jar d"""" ckl cla.use (e) gives too long .a ev~kf 80 mu~ll ~p~bliged to ta.ke serious notice of it. 
boon properly ~- J is not desirable on eugemo legt~ ature w1 . be affinned with any confidence that 
period for the ~·should be shortened. . B-~~estJ e&n rthe Hindu taw would prove beneficiall 
rnll)llds. 1'he ~ 1 ed treatise on "Widow Rema.rrt· cuwu~ ~n ~w with its wonderful vitality and adapt&
" A referenoe ~0 ts!:~dra Vidyasagar will furnillli the T~? liinhasu been' meeting the needs of the community for 
~~~~~~~ support of the propos~w. of !=b~! b

1
litY•. by absorbing new ideas and discarding obsolete 

'""" d hi•h rema.mage IS ~--::-c cen ur1esT, . ..~•or1'be such a law within the bounds of a 
the conditions on er w v • • 1 and be· 'Ones. · 0 ctrc...,..., · · · 't had and w uld 
(desertion, incurable venereal disease, ona.cy, . • code would be to give it a ngtdity 1 ne~ ' o 

. ') re dis<l\1SS6d there. a.k fre uent interferences by the leg1sla.ture very easy, 
i!>llllng ~ ~~ ! 0~ can live only if it a~apts :. 6 la.,lble. It may be expected that it will become. a 
.t:lfs:':~ condition.s. i:undu sooi~ty is f:' Ill~ J!;Jring for politicill.ns anxious. for refom ev~n for 1ta 
~anomie a.nd political setting which is ¥ferent • rn:o the ~wn sake. In this commxion, lt may pe, polll~ out, 
preva.lent for about a tboUS8olld years ~::~~:e educa.· without meaning any offence, that .the e~~ legisla.ture, 
modern ~imes. Women can nowd go a. ,~.. They are dominated by non-Hindu elements,IS~tingm ~ny~o';&l 

th · rvelihood sn ma.rry '"""'' authority to impose its will on the Hind~ f;WClety m 1ta 
tij, earn e~ed \n infancy nor held in tutelage by the li . social and family matters. Even if 1i we~ other-
:e;~;:;,~h~ their lives. An attempt to ~tinud ~~:~~~ust' be said by eve;r fafiir·'mintd~ peh z::~n thap t0~~~ 80Ci&l customs whicli went with colllplets econol!llc a.~ al drawbacks of such legiS!a.tlOn ar ou welg 1"" su p """ 
eocial dependence of women, now t;a.n merely can.se soc1 advantages; and, accordiligly, we are strongly opposed~ 
disharmony and prolong e. ma.la.d)ustment. such codification. · 

:Man · .women, who have ,been put' a~y by ~ush_lloll.ds The position, however, is worse, and even al~. 
for no yvalid reasons, are now earning the~ own livelihO:. . when, in the process of digesting, you attempt an a.!teration 

teachers nurses and clerks. For social health, su ""'the law in fundamental'm&tters, as the CoDlDllttee h~ 
~omen sho~d be permitted to dfvorce their husbands ~d ~ne. Without Q:ffering a d6tailed criticism of the. Bill 

ma.rry Simila.rly impotence and 1111ll1CY at the ~e . in all those matters which are open to ~omment, w_e wo~ld 
:C ma.rrtage have rightly been held. to inva:lldn.ts mam~, con1ine our ~marks only to some essential matters 1ll wh1ch 
Mintheonecase,thenumcannotgtve~childuntoth~ e .the law has been changed; and this, w~ find,~ be~ 
~ required in sa.cra.ment&l ma.rria.ge (lt was .a bar 1ll ~he . done notably in tWo subjeets, viz., mamage a.nd inherJ· 
old days) and in the otb\ir he cannot take a wife, not bemg . . , , 
of sound mlnd. It is not also desirable to sp~ lunacy tance. , J • 
· th Virulent infective leprosy and cert&lll types If the .sacramental ma.rr;iage had t>een merely oodiaed, :£ ve~e=· disease also are to be segregated. perhaps· not much harlll would have been done-:-a.t leas' 

· . the are iute in the near f.~ture: . Those impulsive or go-ahead young 
The other.~ need.~o t~omm~n\. ~ .;,ciil.l people~ who want to avoid the restrictions of the sacra.men· 

aound. and .m e::plfJ.Il, The de~ of ma.la.djustment' and . tal law' ea.n· well. take advan~ge of A~ ¥I of 1~72, as ai 
fud 6:d£c 8JI)ha.~~ in the marriage rules ought to be present, or its counterpart, VlZ., the c1Vll mamage ru~es 

e n or a. Hind when he finds that Hindu married provided by the draft cod,e. If so, what was the .necesstty , 
apparent to e;i;" in ulsla.m simply to I obtain freedom oj' diluting the sa.oramental marriage with such un-Hindu 
women a:O~whl~h gshould 'be sacred but had hlicome ideas, a.s divorce, rema.rriage of wives, aagotra marriage 
~~ ~ · shackle· As a. defence mechanism: of or l!Wl'iilge outeide caste 1 : We emphatically record our 
·~'-detr ~· J.n tior ~ther rea.sous a.la.w empowering protestagainsttheintroductionofsuchheterodoxprincipletJ 
.u.J.~A u some.,, o · ' · to th ='-"'u la.w of maniage divorce is essential: } · lll e .I.U1J.U • • , 

Some ·persans have recently objected to the. gra.il.t of To begin with monogamy and divorce. That poly~y 
&qual rights in marriage to women on the ground that they is an evil will be admitted on all hands: At the same t~e 
are not equals of· men biologically. Under modem tee~- it will have j;o be recognized that it has practically dia
ilical conditions, this, is incorreet. The difference_ m . appeared from Hindu society. In the seventies of the la.st 
strength and stature l:letween men and women, in any rsce, century an attempt was made by Pa.ndit Iswar Chandra 
does not a.:ffect their efficiency in modem workshops. . Vidyasa.g'ar to stop it by legmla.tion.~ The attempt did noji 
The British C&binet MiniBter ~· Bevin has st&~ in his materialiJ!e presUlll&bly becauSe. it :was tho~ght unnecesBa.!'! 
ft!COnt speech in connexion Wlth war production that by tM Government and the thinking sect1on of the public . 

. oontra.ry to expeetations the seven million and odd women Since then it has continually been in the decline, so much 

.
<lft.lled up to work (from domestic occupa.tion.s) have done so that it ivould not be far wrong to sa.y that at present 
the work of an equal number of men, instead of three it is'non.existing in the higper cla.sses.in Hindu society. 
womsn doing the job of two men, a.s oPginsUy anticipated I need not attempt to go t.:> the causes of such decline
(vide B.B.C. broadcast of his speech during this week). better education, better ideas of the relation of the sex~. 

1 flier-caste marriage.-The elabomte ·.provl!iions for. date~- growing self-con.sciousness on the .part of fema.les, econolll;io 
mining the status of children born of llltet·catlte muons m difficulties and such others. 'J;'bese and other causes, 

, the Sastras, and the fact that their position as members · whic'h .a~ in opeta.tibn., and will grow more with the pa.s
of society Wl\8 definitely reco~, shows thst suoh ma.r, sage of time, have led in' fact t() a. practical adoption of 
riages have a.lwa.ys,been valid. . monogamy as a rule ¢life.in the higher.orders in Hindu 

, · . · eociety. , It seems, therefore, that the legisla.tttre might 
4-. Hindu Womenls Association, Calcutta well leave this matter to the good sense ·of the :pa.:rties ·and · 
(Mrs. s. R. Cha~erjee-Honorary Secretary). · the foree of public opinion.. It must, however, be 

It may be pointed out at the outset ~t the necessity . admitted, that in the lower orders, where conjugal ideas are 
for the codification of Hindu Law· at the present time has :more or less 'la.x, bigamy is sometimes found. If on 
not 1\t all been made out. The Hindu society has fa.irly such· people you impose monogamy, you would induce 
understo<ld the IIbidu Law, existing fdr .a. long time, and is them to abandon the Hindu society and: enter another 
quits content with it, in spite of its imperfection.s, real or social order where polygamy is allowed by law and tolerated 
ima.ginary. · At the sa. me time lh~ Committee has never by public opinion. _ Such entrance is easy and is even· 
felt that the present.d&y Hindu Law ~nnot be properly · oon.sidered meritorious by the n.ew society .;hich will offer 
a.dministe!lld without it& being cryst&llised in a cut-and- every facility to the convert. It would 'n.ot· have been 
,dried code. · It cannot be pretended that tb(l Code is a so if the legislature could prevent polygamy in }fahO; 
generous response by the legisla.ture to any demand from medsn society a.s well. But &II that is. not to be my 
. the public ; nor can it be sa.id tha~ even after it& publica, Association feels that, by makini monogamy the· ta..:V for' 
tion, it has received. any substantial measnre·of 8Upport the entire Hindu society, youa.re rea.Uy helping to weaken. 
.from. tbe public. Tlie little support it had has come only it by defections. So in the higher classes the rule a.ga~ 
~m ~ v~ eectio~ of the public, wh?fom a microscopic pol_Ygamy is at best unnecessary, a.nd in the lower classes 
lll:lllOrtty tn t\te s,.ooiety. Even there tt would appear tl\at 1t IS harmful to the society:. Besides the opponents of 
IOUI.e of it& suppot;ers are' la.bouring onder foreign ideas, • this. measure may well rely" on a.noth~r consideration in 
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~their 311pport. Monogamy and divorce go together, as to a..different family,·and have given partial effeot to it by 
tJ;I.ey· must, and this the Con:!lnittee has recognized. My providing that a daughter should take half the 8hare of ., 
Assooiation however, is strongly opposed to · the intro- son. This half share was evidently suggested by a. similar 

oduction of 
1 

the pra.ctice. of divorce in sacrame':ltal . ma.r~ rule in the Islamic law, and it wa.s perha.ps thought tha.t the 
riages if for n'o other reason, at least, because 1t will do rule.<1hould be acceptable to the Hindu society, when it ia 
more harm than good to the unfortunate woman.· Having tolerated by the Muhammadan community, among whom 
regard to the pr~sen~ conditiqns in. Hindu society, even the idea ofa.gna.cy is aluiost equally strong. . l'he committee, 
roa.iden girls find 1t difficult to get srutable husbands. The ho:wever, has ignored one undoubted fact which has a. great 
Rindu Willows' Remarriage Act bas. 'rema.ined in :n,rce for bearing I'D the question. It will appear that although the 
nea.rly a. century, but. how roa~y Widows hav~ got them- Islamic law enjoins a plurality of heirs such as the daughter, 
selves ma.rried ~ A di;vorc~d Wlf? w?uld b~ 1D a. ~orse · parents, etc;, together with the sons, the Muhammadan 
position-she will have to rema.m smgle, l~e a. sp~r society is strongly opposed to it, as will appear from the 
:or a. widow,, without ihe a..dvantages .of et.tber pos1tl?n fl).ct that after a good deal of agitation, the Muhammadan 
throughout her life, in matters of. ~be':titnce;. mam- commUllity had: the Waqf ,Validating_ Act passed by the 
iienaooe and so forth. So my Assocmtion 1B a~VlSed ~o legislature. Th1s Act perm~ts a Muhamlllllda.n to tie up his 
object to the jntroduction of monogamy a~. divor~ m property for ever in his family composed of agnatic des
·the new Bill. Their right place is in th~ clVll ma.mage cendants, without· the risk of its passing to any other 
which the CoJllOlit~ bas quite J!roperly gtven to them. f~mil;r by sale or gift ,; ~ven by ~eritance. At the s.~e 
Anothe~ ·roatter lS of equal .lJllporta.~ce-;-I mean, t~e tlJlle -1t would be perm.iAstble to htm to make any proVlSlon 

-question of the validity of inter-caste marr1a.g~s. In ~his for maintenance among his descendants .or other persons 
respect the Bill, as introduced in the Assembly, IS oortainly just as be chooses. Thus, by makirig a. waqj-al-al-aulad 

:to be preferred to the draft proposed by the CoJllOlittee. (waqf for the benefit of descendants) a Muhammadan can 
When you have two classes of ma.rriages, t~e sacramental for ever successfuJly avoid feroale inheritl).nce, or even 
one and the civil one, side by side, there is no need to inheritanoo·by males of.other families, and can do much 

·introduce thes&specialkindsofma.rriagesintothe former. more. We are ·informed. that almost all Muslims in 
'To call such marriages " sacramental " ones would be a B~ngal, ·having properties of some considerable value, 
misnomer. Whether one likes 'it or not,. the. caste·system have, in recent times, prevented feroale succession for 
:in Hindu society cannot ~e i~ored, and will ~av? to be ever by a single dQcument, £rained in acoordance w_ith that 
tolerated. If .the !Jomnl.it~. ,1s bent ?n ~bo~hmg the Act. On the other hand, we are satisfied that nothing 
caste system 1n Hindu somety by legislatiOn, It should sinlilar to it can be done under the Hindu law. People· 

..(lo so in a mere straightforward way. .But the Co~e d?es · sometimes tried to do it under colour of a debutter, and 
not purport to· refort?- the ~du soCiety ?Y. leg~slatwn bav11 invariably failed; the Hindu law, in its rigorous 
even if that were possible, and lB merely codifying the law application of the rules of honesty, would ban illusory 
with such changes as, in the v!ew of th? .fra.m~rs tlie~eof, debutters, and even the limitation of tpe office of tltebail to 
.are dema.nded by the chan,~ condittqns J.!1 soc1ety. one's male descendants.. The only way in which a law of 
In a. word, those w'ho would like to contract mter-caste inheritance can be by-passed by a Hindu is by the exercise 
ma.rriag~ are at liberty to do so, ~ut on!~ by way o~ of the testamentary power every time. That this is not 
-civil,:Ua.~a.g~s. .To .~ll such a. ~an;age a. ' sa.cra.ment:a.l easily feasible will not be disputed ; and e:-en if' this .is· 
-on~ Will not make 1t so, nor will 1t be so 1 rega.r.ded m done, the payment of the heavy probate dut1es under the 
society. The same remarks ap~ly to Bagotr~ marrtages. existing ·law and the' costs pf litigation following a will~ 

The changes proposed to be .mtroduc~ m the law.of such as probate cases and administration ,suits, will be 
inheritance; however, are of such a drast~c character, and a. hearydra.U!. on the estate. We have it on good authority 
.&re calculated to have such a far-reaching ~ffect on the . that a fairly considerable estate will not survive three 
;~ooiety, that we cannot bu~ express ?ur VleWS thereon · generations, if female heirs have to be kept out by suocessiv(( 
.eoniowha.t strongly. Let me not be m1Bnnderstooq. My testamentary instruments. . · 
Association has gone into this ma.tter very thoroughly, · . · . • uld b . · . 
.and after anxious and prolonged deliberation, with such ' In this conneno~ It W? . e mstructtve to take not{l 
.assistance from experts as was thought necessary, have . of the.effect oft~ pmVlBion oftheMuha~m~nlawon 
.arrived at certain definite conclusions. An emphatic Muhammad~ soCiety. By reason of the inh~ntance of 
<expressioi;L ,0f such opinion is due to its strong fooling in females, se~-strangers, such as the daugh~ s husband , 
the ma.tJ:er, and must not.· be taken to be disrespectful to and. others,. become co-ow:ners of the family property, 
the coJll!nitt!le, who appear to have performed their task Iea;ding • to Its fr~!F~tat10n, very .of~n preeed~ ~y 
with the utmost ability and care. But my Association feuds, nots and ~t1gation. T~e economtc d~press1on m 

i -would be failing in its duty if it omits to point out that the !l'fuhe:mmedan ;societ~ wa.s. mainly due to this collective-
'ttee have 'in their desire to harmonize conflicting inhentance, pnor to 1ts bemg checked by the ,Waqf Act. 

:=and lay d~wn equitable ruies, failed to keep in view M! Assooie:tion s~udder§. to think what the fate of .the . 
·some of"the general prineiples of the art of legislation, and Hindu soctety ~ b~ if ~h? same rules were appli~ . 
.also some of the fundamental idea.s of Hip.du law. The AI:eady the susp1010n IS ~aml?-g !p'Ound that one o~ the 
Committee milst be aware tha.t although Hindu la.w does .objects ~f the prop?s~d leglS!atlon ts to .weaken the Hind~ 
not ordinarily favour a multiplioity of he\rs, it is very co~umty. by strikmg at 1ts economtc backbone, as Js 

liberal in the ma.tter of maintenance. So, in the .usual bemg done m other ways. . . ' 
type of. cases, although the property is inherited by the'· The protagorusts of the Bill have appealed to the p~oi
'SOns and grandsons, a. large nunij;>er of persons, .such as · ples of natural 3ustice or fairness in support of the rule 
the widowed daughter-in-law, parents, grand:J?Ilrents; . of the daughter's inheritance. A little reflection, however,. 
'UDlllarried a.nd w;idowed daughters and even ma.med but will reveal the unsoundness of these pleas. The committee 
.incligeD,t daughters, illegitima.te children, etc., are to be seeros to have partially accepted the principle, recognized 
provided with maintenance. If so, where is the coropelJ.il?.g ;in Hindu law, that a married female becomes a part of the 
:necessity of being more generous to ma.ny of such persons, husband's fal)lily, and will have to look to it for her rights 
by admitt~ them to the class of the very first line of of property. On this principle the widow, mother, grand. 
heirs 1 · Of1iourse, if the question is ono:~ of giving them a. mother, etc:, are. given a right of. inheritance in some 

. heritable right in preference to the Crown 'or jlietant cases, and a right .of maintenance in all. cases, and even a 
relations, or even to alter their position in the order of share of t)le property on 'partition,-e.ll in the husband's 
inheritance, no serlous objection can be taken. But family. If so, why shoUld the married sister get a portion 
to benefit. them 'by cutting down the rights of the very of her brother's inheritance 1 This wo~d place her in a 

' front line of heiis is an innovation w¥ch. can be justi!ied position of vantage as co~pared with her brother. . Even 
only on grounds of the utmost necess1ty. A detailed in Muhammadan law she 1B not treated so well .. In Muha
<exallli.qa.tion of all the provisions of the law of inheritance mmadan taw the childless widow, as such, gets a ,quarter 
may not be profitable, and ·1 would confine my remarks share and some share of her father'q estate. In Hindu law 
totwomat~rs· of outstanding importance, viz., the ~ugh· a sonless widow gets the whol~ estate of he; husband, eo. 

. tor's half share and the absolute estate of females, 1D the that any addition. of a substl).Dtial share, received from her 
belief that tho:~ views of my Association, many of whose father's family, would be a. superfluity, 'obtained at the 
members belong to or· are connected, with falllili:es ~a.ving• cost of her brother. Muhammadan ladies of some position 

' properties, Will be duly c.onsidero$l b~fore rejeCtiOn. often think it beneath their dignity to take . their Jega.l 
.The · c()xil.mittee has undoubt!ldly noticed· the natural.. shares in their father's estate; and we can assure the 

disinclination in Hin~u society to allow propertic;s to p8.S11 '.' Commi~tee that respll9t8ble ~du ladies do often regud 



anY l'()lllSidera~le gift or. b&unty fro1n the father's family 
·. . •tent with their self-respect. So the proposa.l 
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in the matter of 8trUhan, a digest o(the present law would\ 
be more in accordance with natural Justice and the idea or 
the females owners 'themselves than a wholesale change 
thereof as suggested. 

5. Maharaja of Jlurdwan. 

as ~~b: disliked even· by those for whose benefit it is 
:~ted as is the case with my Associatio~. It ~~y also be. 
observed that the alleged support to this proVlSion of the 
Code romiog from some females is more due to the fact thatl 
sometimes people are moved by catch-phrases, such as Leaving aside the question of religious aspect of the draft 
··rights of women,", "equality of the se:x:es:" ~~;nd _the code, it is apparent that social ~d · ec~omio aspects of 
like, than by a clear appreciation of the full Implications Hindu laws on inheritance, mamage, divorce, etc., have 
of the Bill. . · · ffr ta · been completely overlooked or ignored in the draft Code. 

It may also be pointed out that the risk o a_.:,a:me~ tiOn The introduction of the principle of ' Fa.raz ' under the 
of the father's property, consequent on temale inhen~ce, Muhammadan law in the draft Code, if made la}V, would 

. has been sought to he met by the comm1ttee by a proVIBlon · f Hind ial ult N d bt 
to the effect that the brother would be allowed to purhcase lead to the 'destr~~:ction 0 U SOC .c . ure. 0 • OJI, 

the 
sister's share at 

8 
fair price. This, however, is h8.rdly succession to agr1culturalland falls Within the Provmeial 

uld 
ften th List but the explanatory statement of the . draft Code 

a su~table remedy. The brother wo • more 0 ~ hastens to assume that after the Code has been enacted by 
not be in want of sufficient cash for the purpose, and will. 
if he desires to exclude the sister, be under the necessity the· Central . Legislature,· the Provincial Legislatures wilt 
of risking his own share also by ~.money thereon. speedily e:x:tend its relevant provisions to agricultural lands, 

At the same time such pw:'chase will do little good to the also. 
sister, for the purchase-money is very like!! t? pass to tb:e · In a mainly agricultural country with a Hindu popu
liands of her husband· or sons, to her prejudice. So this lation of over 70 per cent where fragmentation of agriculturali 
would bellefit those outsiders rather than the sister, to the holdings due to the already existing laws of succession 
serioUll detriment of the brother. · is agitating the minds of agricultural economists and when 

The proposed absolute rights of women would be liable consolidation of such holdings is the need of the day it is 
to sim.i1ar objections. The- rule in Hindu law regarding ,curiousthattheauthorsofthedraftCodehaveinventedand 
" woman's estate," as it is called, is not due to any idea introduced in the draft new elements to inherit property of 
of the in(eriority of women, but is calculated to secure to deceased Hindus.· The authors of the Code will do well to
the family the ultima.te i:eturn of the property after its convince the Hindu public that their new set of successors 
fullest enjoyment by the female owner, and to prevent it will not stand in the way of the development .of rura.I and 
from passing on to strangers. The only sensible objection agricultural economy of the country. I draw their atten· 
which has been raised against the present law is that when tion to the relevant points on this issue to the Report of 
the female owner wants to sell the property, she cannot get. the Bengal Land Revenue Commission a,nd invite them 
full value; and that such a-sale very often leads to litigation for a reply on the issue. 

• with the reversioners.. ':fhis, in itself, is ,hardly a su.fficienli The psychological factor of the" average Indian regarding. 
plea; and everi' if it were the suggestiOn that a certain extreme fondness for his villages and homestead land, I am 
change in the law of procedure, by which the woman would afraid, has not been:considered by the framers of the draft 
be allowed to sell the property with the previous sanction Code. To rely on a change of this psychologiclil factor of 
Of the Court, would meet the objection fully, is well worth an illiterate population of over 75 per cent is childish if not 
consideration. In short, ·my association stands for the f 
integrity of the family property, as every female of some mll4in.ess. This sentiment · has acted adverse y in the 
foresight onght to'.do, inasmuch as the _benefit supposed working of the Muhammadan laws of succession so far ,as. 
to be given to her is counterbalanced by serious disad- ·Bengal is concerned. That their rural eoonomy in the 
vantages. If, as a daughter, slie would get a benefit, she province has practically collapsed: is a 'fait acompli' in 
would at the same tinle have to tolerate a reduction of her consequence.. M~n in autho~ty in other provinces may 
husband's pqrtion. (which is ieally hers) in favour of speak on this pomt for thell' respective provinces. It is 
her husband's sister, or her son's portion in favour of her for t~e. fran!ers of the draft Code to enlighten the Hindu 
daughter fwhich would really be her son-in-law's). These public if they had collected necessary data on the working 
disturbances in the settled order of inheritance, which of the ;tduhammadan I_aws ~f inheritance for a comparative 
has been accepted by the community a~ long time ago ana:J.Y~18 from econoilllC pomt of view. If they have done. 
should not be attempted, except at the bidd¥Jgofthe'com~ 80 It 18• p~o:per for. them ~o place them before the public 
muoity itaelf, or a very substantial section of it, and ,not b~fore mVItmg their, opinion and criticism about the draft 
.at the.ins~oo of a few ardent reformers. It need hardly COde. If on the other hand they hllove not collected such 
be pointed out that reformation of social and personal law ?r any other data on the point and have relied on con· 
and usages should not be forced on the peop(e except with Je~m;e· their .decisi~n or finding cannot snd should not be · 
their consent. • · relied on such a Vital matter; because conjecture is not 

· Simila.rly the body of rules regarding the devolution of truth. 1 
lllri.dhan property is a matter to which my association takes Inclusion of foreign elements in a family .property hall-. 
seri~us objecti~n: Here ~e Committee has proceeded on the generally accelerated disruption of family resulting in eco
Indisn Saccess!on Act regarding the abolition of all distinc- n'?~c decline. ,Data on su~ points may'be collected from 
tio~ between the sexes, so that son and daughter (whether ~vii Courts, Settlements Records and other appropriate
maiden or not) are allowed to come in simultaneously· channels. HavetheauthorsofthedraftCodetried to col
and even a son's son and a daughter's daughteP inherit lect such data ~ Equally.important is the collection of suCh 
together. Nay, more. The female child has been placed data from ot~er c!luntri~ and their examination {tom social 
in a better position than the male child, for the latter a~d econoDllc pomt of VIew or comparative analysis. with a. 
would get only one-half of the former's share. Perhaps the VIew. to get the be~ out ofit, if possible. All these matters 
committee thought it fair that in the mother's property req;urre tho.rough mvestigation and critical examination 
the female child should get double the share ofa male which re~ no~ only tonsiderablf}time butT think is 
as a counterpoise to the rule· that the son would get · adbusoe tolutewl!~ IIII00pdio~tible in these years of stress and strain: 
double the share of e. daughter in the father's estate But . ~· n on. If 
w~ would emphaticaJly point out that the eXisting ~es of 
Hindu law have not been shown to be unfair, nor has any 
case been made out for e. change. At present son and 
maiden daughter are allowed to come in the first instance 
the married · daughter being excluded by them. Th~ 
reason evidently is that the married daughter is primarily· 
a ~ncem .of he~ husband's fii.mily, and the maiden daughter 
With an inhentance would. more readily find a suitable 
.bridegroom than otherwise. At the sAme tinle thf.f son 
and son's son are primary-objects of a. woman's affection 
and bounty. The mother would not like to treat her son as 
1:_" than her daugher by one-half, or her daughter's 
~ter, who is regarded more· or less as a stranger 118 

eqn to two sons' sons. In the view of my association 
' . ' 

Death Blow to Hi'lllllu C'lllture. 

W:::a t!~:ci:ltwoint o~view the draft eode, if made iaw, 
the laws of • to ~du culture. New provisions for , 
conquest orh:dJ::'~hin: ~vorce will·~omplete the cultural 
thousands of · . c as Yet remamed unconquered for 
in her histo yearss m. s~ite of ~ultifarious urs and downs-. 

, ry. . tatistiCS • 
other relevant data on th aga?Dt off ~es o divorce an~ 
esse tial bef, e pom o different countries ill' 

th 
ns I ore We change the e:x:isting law I will . ··

e e ect Committee to uligh · mVI..,-
they seek our opln: e ten us on the point . before .... on. . 

It appears to the mind of th. H' 
miCI'oscopic minority· d . t' e fr mdus generally that a 
' . eV~a. mg om the high, and lofty 
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ideals of Hindu philosophy and placed temporarily in com· . Th~ draft H!":du Code .a.tte~pts ~· int;oduco uniformity 
pa.ratively better position are feeling uncomfortable for their m Hindu religiOn. ThiS uniform~ty IS a. nega.tion of 
future generation; but we Hindus believe and are firmly Hind11Sim itself. Moreover it is an impossible task which 
eonvincedthatthebigtreeofHindureligionis wide enough would. further ;::omplica.te the reli"i01lS and social issues 
to give them shelter and. accommodate- them as it has involved in this reform. We sho~d alsc remember that 
always done and the Hindus can assure them and their t~e ~da.mental aim of Hinduism is to find unity in 
descendants of a proper place and their chances of being diversity and the ent'lre net work of the diverse social and 
.authors of other series of " Ayiteriya Brahaman " will religio11S practices are but a. fine balance to rea~ a common · 
remain open. It is no argun~ent to deviate from the Ullity of purpose. Any reform which is ill-informed is 
established rules of centuries to accommodate some fallen 1 likely to disturb this balance and prodUce more mischief. 
·cherubs and thus to encourage practicaJlybreaking UR of The Family_is the basjs of ·Hindu society, and- it is 
the Hindu family tie unles!! strongly backed by nnre'9ut- based on an adjustment between the rights a.nd obliga.tions 
table and clea.rest logic. • of the different members of the family-including females. 

Coming next to the religious aspect of the draft Code, The Hindu Code introduces so-ca.lled rights of women 
.all that can be said is that the essentiality of Hinduism is without taking into view the corresponding obligil.tions. 
the absolute faith in the " Vedas " and the life after· death, Hence it will sow the seed of disruption of the Hindu joint 
·" Pinda ,. theory is a necessary corollary of the latter and family, a.nd family life in general. It will alsc lead tQ 
the law on ijUCcession of the different schools of Hindu law undesirable fragmenta.tion of Hindu properties. . 
itrbasedonthistheory. IftheCodeischangedasenvisaged The family system is an excellent social security plan. 
by the Select Committee, it is proper to omit the word If family is destroyed, no alterna.tive scheme iS' offered to 

4 ' Hindu from the draft." ,. fill up the gap. In Gr~at Britain, for exa.mple, there is the 
Definition of " Cas~ " optional registra.tion of marri· unemployment re®f or old age pensions. And in the 

;ages, principle of determination of maintenance, etc., in the • postwar scheme of affairs, we hear of a. Beveridge of social 
draft Code, if made law will invariably lead to multifarious · security. But no such plan is in the offing in India. 
complexities and multiplicity of litigation which ruins · As a result of this Hindu Code there will be a general 
families and is a curse to the poor' Indian. There are other weakening ·of the Hindu community, politically, economi
controversial matters which it is not possible to discuss in ca.lly a.s well as culturally. , 
:a short note. · No Hindu can view this with equanimity. 

The draft Code seems to me to be too hasty, ill·conceived . Sa?r~ental ma.rriage is the backbone of ~du society, 
>&nd not based on logic and should be kept in abeyance till _ and 1b IS rather preposterous to define the rituals to be 
·the termination of the war. observed by law. 

· . . . . e Mondgamy is in vogue both for economic ,.a.nd moral 
6, U. C, Mahtab, MaharaJadhtraJa B~hadur of Burdwan, reasons. Le,gislation is unnecessary to enforce the same, 

President of the meeting. as any such enforcement may lead to undesirable vices. 
Resoiution.-That· this conference of various organi.', Divorce is not yet an acute problem in Hindu society. 

:zations representative of Hindus in this Province as also Incl11Sion of daughter as heir is not found in any school 
-of the larger public interested in the draft Hindu Code of Hindu religion. It is .entirely a foreign concept. · The 
is definitely of opinion that the proposed Hindu Code is respective rig_ht& o~ ·the son a?d ~aughter s~~uld corre. 
uncalled f«;>r . and inopportune ; that the conference is · sp~md to. thbir ~ut1es a;nd ?bligat1ons, a<: enJomed ~'¥the 

. further of opmion that it is opposed to Hindu social and Hmdu VIew of life, which IS both :materlD.l &.ild spmtual. 
religions idea;Is and that it will adversely affect the interests As a ~t~ offa<:t t~e.auth?rs of the Code try to introduce 
<Of Hindu eoc1ety and accordingly urges that the Bill should the prmc1ple of mdiVIdua.lism and the theory of femllie 
be dropped. , rights, which are not acceptable to Hindu culture. 

- · The Muslim community have the practice of marriage 
7; MaharajaS. C. Nandy, M.A., M.L.A., of Cossimba.zar, . between cousins. ·They ha.ve also .the facility of creating' 

. Presldeni, All-India Anti-Hindu Code Conference Wa.kf Trust. Hen<;e they can retain property within 
and Committee. their family to.some extent. Even then there is a general 

, There is no demand for this Hindu Code from the tendency of disintegration of Muslim properties. I 
general Hindu ,public. 'rhe demand that has come, is. think this experience should not be repeated in the case of 
.only from a microscopic minority whose bia.s is more towards . the Hindus, particularly when they have no mea11B to 
Western ideas and concepts than to the spirit of Hinduism. check the 'process. , · · · 
Hence ~he proposed Hindu Code doElS not represent any The illiteracy among women will help mischief-mongers 
real desue for reform from bona-fide Hindu public opinion. to -create family factions -r,nd division. This will be a. 

The Indian Legislature is composed of both Hindus and dangero11S consequence of giving the rights of property to 
non-Hindus. Even 'the Hind11S there represel!t non- ' Hindu women. · · 
Muhammadan constituencies and as such are not likely to 1 Civil marriage is a safety valve for those with ultra 
;I'Cpreseut Hindu_ religious and social interests in a proper modem ideas. If a.ny amendments are needed these 
manner. :S:ence apart from the question of competency may be made in.Civil Marriage Acts or elsewhere. But 

• of the lnd!an _Legislator~ to take up religious refurm Hindu Ia.w shquld not be tampered with to serve the needs 
~through legmla.t10n, ,there IS ·a further question .that'· such of non-Hindu ideas and concepts; 
a. legislature composed of members from the various 
-communities should -not lindertake this sort of legislation 
a.ftecting th~ vital i;nterests of one community only. I 
·.should also like to pomt out tha.t even the All-Parties Con
ference :Which produced the Nehru Report accepted the 
•conventi?~ that no law affecting ·a pa.rtioular religious 
commumty should be pa.ssed unless a. special majority, 
say. three-fourths of the ~em~rs of the . legislature 
.belonging to the cQmmunity affected, agree to the same. 
', . The British Pa.rlia.men~ is committed to the gener~~ol 
Principle of non-interference with'religious matters. I do· 
not know how the 1ndian ·Legislature ca.n take up this 
<:}uestion of interfering with vital religious c11Stoms and 
practices of the Hind11S, whiclt-is in direct conflict with the 
ma.in principle' of Queen's p\(lcla.ma.tion and similar other 
.charteJ;S issued by the British ~vermnent. 

Apart from the general considerations I would like to 
point out that this exceptional wa.r-t~ is particularly 
.unsuitable for undertaking a. reform like this. Even the 
-world social order itself is undergoing revolutionary cha.nges. 
'The pa.ce of this c.ha.nge may be accelerated in every 
.country after peace is restored. · On this background, a 
reform of Hindu la.w: hastily introduced during war time 
may bec?me hopelessly out ?f date ~the postwar years. 

s. British indian Association, Calcutta (P. N. Singh Roy, Esq., 
O.B.E.-HQnorary Secretary). · 

My Association finds tha.t the :r:i:mdu Code starts fr~ 
the desire of avoiding the evils of piece-meal legislation 
on the subject a.nd that the central object of the Hindu Law 
Committee appointed by the ~vernment of India was to 
evolve a uniform code of law which would apply to all 

. 'Hindus " by bl1.mding the most prOgressive elements in the 
·various schools of law." The draft Code deals with 
intestate and testamentary succession including main. 
tenance, marriage and divorce, minority and guardian. 
ship-, and .a.doption. These topics are in the Concurrent 
Legislative List of the ~vernment of India Act, 1935, 
and as such the Central_Legislature is competent to deal 
with them. · 1 

• 

2. My Committee has given close ponsideration to tbe 
draft Hindu Code and to the sentiments leading to its 
evolution'. It regrets to find that the Hindu Law Com. 
mittee has not. taken into consideration the fact that the: 
life-centre of Hindu society resides in villages a.nd not 
in cities where Western educa.tion a.nd Western mode of 
living.a.re confined to a. select number of people without any 
visible effect on the entire fabric of Hindu society. To 



lSi 

If bet absolutely. The preSent la.w iS that the widow's interest 
studNlt.s of sodology tho wid~ning of the gu. nn· even un,der the El,indu Women's Rights to Property Act. 
Ol't and viii"""' in India is one of the tragedies 0 t ~e d d b A t XI f 1938 • th lim'•A-' 
mod

yern schn::!~of things, and the few_vocal women ~ of 1937,· as amen e Y c o , IS e lwu. 
-v " f interest technically known as the Hindu Wom&n's Estate. 

the cities, drunk with Weste~ education _an.., '."ays 0 It moollll tbllt she is entitled only to the income of the 
living, who pass off as progressive .elements m soc_1e~y' ~0 pron..rty, but she cannot make a gift of the property nor. 
not represent tl!e vs.«t numbers of our ~omen ~~~~ m rv 
eitieo~ and village.! as adherents to the' somal and religiolll' can she sell it unless there is a legal necessity for the gift· 
practices of Hindus .. The draft Code suffers from. un~ue · or for the sale, and on her death, the property will pass. 
emphaSis. on the demands o_f those few wh~ ~oat like not to-her heirs, but to the next heir of husband. Under 
uprooted elements in our somety. The Assomat10n notes the draft Hindu Code, the wom&n will take the property 
with surprise that tho objections put forward by represen- absolutely as if she \Vere a male heir. That changes the. 
ta.tives men and women of the property-owning commu- basic principle of succession. The limitation on Woman's. 
nity have hardly been taken into, account, and tho estate was not a recognition of the inferiority of women, 
Hindu Law Committee is not evidently impressed with but· an acoeptanoe of the principle that the opportunities 
the case of th0ll6 who form ah integral part of Hindu fortheexploitationofthewoman'sestateshouldbenarrow
aociety and who have a vast stake· in the country; it bas ed .down in the interests of women themselves and of the
shown impatient anxiety foi. the. importation of so-caRed property concerned. My committee does not fa.vour that a. 
progressive doctrines on the plea of uniformity. · female will take the property a.bsolutely and that she will 

3. The Association finds that the draft code in the matter becom11 a fresh stock of descent. · 
ofintestatesuccessionprovidesthatitshallnotapply- , 7. :My Committee finds that the-draft Hindu Code. 
· (a) to agricultU.ral Ia.nd except in the Chief Commis, -ravoursdaughteratthecosto~tlieson., It can be gathered 
~ioner's Provinces ; from the following provisiOilll :- . · . 

(b) to any estate which. descends to a single heir. by. a. . (a) The mtestate's daughter who is a simultaneous; 
customary rule of succession or by the terms of any grant heir along with son will take-half a share. · 

· or ene.etment; (b) The daughter whose collllummation in life is in. 
· (c) to any property of a Hindu governed by .the wifehood will take one share as the widow·ofher husband. 

llarnmo.kkatayam Aliyasa:nthana or Nambudri la.w of · (c) Son shall take half the share of a daughter in 
inheritance. · ·respect of the mother's stridhan, not inilerned by her from. · 

The. foregoing will show that the uniformity ·proposed her husband; Daughter thus gets half a. share· in her 
to be. achieved by the ~du Law CoJ1l.!llittee is not at all· father's property, she gets one share of .the mother's 
obtained. Besides agricultural properties whicl}. cannot stridhan. But son cannot tr~J,vol to a different family; 
be dealt with. by the Central Legislature, exceptiollll are so he gets one share Q)f 'his father's property a.nd half II. 
provided for in respect of other properties. ' share of the mother's stridhan. Both males a.nd females 

4. It is well-known that the Mitakshara recognizes t~o take property absolutely and can· becomE~ fresh stocks of 
modes of devolution of property;, namely, survivorship descent. In this wise, the favour shown unto • daughter ' 
in the case of joilit fu.rgily property, and succession in is not called for, especially when a Hindu father is bound 
respect of property held in absolute severalty by the last to ma.intain his unmarried daughters and when uninarried 
owner, whereas the Da..yabhaga recognizes only one mode daughters are'l;lonnd to be maintained out of the estate 
of. de'\"olution; namely, succession, The draft Hindu of their deceased father .. It 'is a.lso stated that a father
Code defines " heritable property " as that property which ~-law is under a lll,oral obligation to maintain his daughter
passes by inheritanoe a.s distinct from survivorship. This m-law and that ·~ on his death the moral obligation is 
definition is practically neutralized by clanse 1 of Part changed into a legal obligation a.s aga.illllt his estate in the 
ill-A of the Code. ' ·. " , bands of his heirs." ' .The High Court of Ca.lcutta expressed · 

The Association finds that the Bill deals a. death blow to the 'op~on in :Mokha.da v. Nundo Lall (1901) that daughter 
the doctrine of surviv?rship and also to the right by birth WIIS entttled to maintenance a.s against her father's estate · 
in property obtained by sons· by sucoession from their provided she could not get maintenance from her husband'~' 
fathers in tbe case of a Mita.kshara Joint family. To family. The Association is however prepa.red to lend its..' 
obtain uniformity, clause l of Part ill·A of the Code support li<? legal allotmen~ _of cash-money for daughter or 
aJx>lishes the principles .of survivorship in toto a.s widow daughter-m-law1out of the property of the deoea.sed father 
and daughter are recogruzed a.s simultaneous heirs with the or deceased fu.ther·in:la.w a.s the case may be. But .the 
sons, and in consequenoe even an undivided interest in ro.om for fragmeJ_~tatton of properties . should not be . 
eoparcenarr property will devolve by succession. It is Widened by making daughter and daughter-in-law abso-
therefore illusory to find th~ definition of "heritable lute sharers of the property. . · . ,.- · · 
pro;perty" in cla~e 2 ?fPa.rt II o~the Code a.s the property 8. ~ a revie"!" of. t~e draft code regarding intestate 
which passes by inbentance a.s distinct from survivorship. snccesstoQ.•the Assomation finds· that it will acoelerate 
'?t~ p~ol;'osal ~hus seeJ:s to b~g the law in the Mitakshara the fra.~entation of pro~;~-;rties, invit& complicatiollll by 
JurtsdictiOns mto nntson 'With the Dayabhaga law. It the proVISlon of women taking the property absolutely ·w 
'~bus force theo eep~tion ,of the joint family property a.nd _ create family disruption by the introduction of strangers 
~ks to ~cele~ate its diSIIlemberment for the professed as sharers of the property' (the Hindu woman ceasing to 
ideal ofUnif&rmity. · . be &'member· of the &.thor's fllmily after h · " ~ 

Th d 
. . . . d . . d . t' , . er m&rna.,e, ?· . e octrine of religious effica.,oy is the gnidin a!l :u:npa?' omes lC p~ce by_ acoentua.tmg the !ega~ 

p~ctple under. the Daya.bhaga school. . The order o~: rq;ht~ o~ BIDlnltane~ hell'S. The devolution of property 
e.:apmdas, a.coording to the Bengal school, is son, grandson' b~ wills m contr~vent10n of the order of intestate suociessiDn 
and grea~·gra.ndson.- The. wife is the sapinda of her . will be a paradise. for la.wyer'a a.s such wills will be con
hus?and m the abaence of male issue ;' the daughter is a .tested to the detrllllent of happy relatiollll &]llongst the 
eapmda ~use h;e~ son offers pind&. Spiritual effica.o ~ons and .. dau~hters of. the decessed. The Code will 
a.s the pnnc1ple gwdin~ rules of succession must fa.il'in t~ m~&-litigat10n and dismember properties for mere fun. 
case ~f.all f~male rela~1ons. The foundation of the doctrin It will t:hus deaJ. a. dea.th blow to the property owning 
of SJ?II'Itual bene~t IS' the Parvana Sradba ceremon; ~omml;ID.lty, although the agitation in' favour of such a Cod&
Se.pmda, according to the ~takshara., mean:! a perso~ 1 ts cam~d on by psrsollll ·who. are I!IOStly not owners of 
connected through the same pmda or body but a din properties. , · . · . 
to the Day!l'bhaga, it means a person c.oX:Uectea ~h:ou ~ 9. In clause 5 of Part ill-A, depeli~ts are en · ted · 
the same pmda or funeral cake presen~ to the ancest;ra fo~ the purpose of maintenance .. The Associa.ti~~anol
at.tbe Prav~na S~ ceremony .. Widow a.nd daughter . prepared. to I?nd .s~pport to the granting of maintenanc& · 
!>emg recognized as annultaneous hell'S·of son and dso to any mmor illeg~tunate son or a.n · 'ed ill .. 
. m the draft code, the doctrine of spiritual benefit :a~ yin~ daughter or to.a concubine' as tle ~f . ?s:!:u:nate 

!~:.~~0~~!1!: ~~ag!sa~~s ~! ~h:cess~o~ is ::::. e;::~nrortou!~tedependant_m:';'l~ or~:. 
~iments of Hindus gove~ed by the Dayabhaga :~~~~ =ves their re_cogD:iti~n ~d a.~~! ~e~!::!:a ::;::· 
under ~e ~ft code prondes ~hat if a separated Bitidu in y, a&~ this ~ ll_l~lrectly poison the social· fabric -
die8 in!:ta~to.k~ any Hind dada under the Dayabhaga mnrnps:~onty : !fdeg~btuna.cy is . indirectly supported. 
~h. • - ow an ughter who are simn) · . 0 e. allowed to develop on Jines· 

"'"" 
8

11'8 of aon and grandsqn will take the prop0rt; ;::>nsistent With certa.il_l basic features, e,nd there should b& 
. , o ~ncouragement, direct or indirect, to immo.ral ways. . . . 
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· f living The recognition of illegitimate issues iB an. legislation as uncalled for, a'~d unjustifiable interference •. 
? to.nCJl in poinb and illegitimate children shoulLI not be It will break many homes, ruin the properties, increa.s& 
:epted as meO:.bers .of the family. Sinillar is the c~s& · litigation and introduce corrosive elements . in the social 
with a. concubine who 1s.nfter ull taken out to be a family fabric. The Association therefore records its strong 
disgrace, and the right of maintena!lce ~hould not. ordi· disapproval of Part II of the Code (relating to Intestate 
narily be extended to her. But an exceptwn may be made Succession). The foregoing criticisms· are submitted for the 
in the case of a concubine who was chaste before her sympathetic consideration of Goverwrlent so that the Draft 
connection with the deceased. an.d· who ;will not marry or Code may be amended on the lines indicated. ' 
lead incestuous or adulterous life m f!.tture. . · '9. Mr. Nirmal Chandra Pal, M.A., B.L., Lecturer, 

10 Clause 6 of Part III-A relates to the amount of Dacca Univer.ify, Dacca Hall; Ramna, Dacca. 
mam:tena.nce. The Assoc.iation findS th!J-t in determining I am entirely in >favour of codifying Hindu Law. Besides 
.the amount of•maintenance, regard shall. not be had to. the the usual advantages of a codified law known to every 
inj)ome of the wido~ of theodec.eased fro~ her own earmngs lawyer it seems to me that Hindus would derive two more 
or any· other soilrce (the str1dhan bemg excluded), but advantages from such codification. In the first place it 
in the case of any other depe.ndant, · t~e income from ~is will give, as pointe<J. out by the Hindu Law Committee, 
or her own earnings shall· be taken mto account [vide a sense of unity among the Hindus.in the different-parts 
sub.olii.~ses (g) and (h) of claus~ 6. ?f :J!~t :fFI·A]. T~e of India which is bound to develop a national solidarity 
Association does not favour thiEt discrlmlll!l'twn, and 1t among them. Every student of Hist'ory is fully aware 
pleads for ii.niformitr in the case of the Wldow· and the how the development of a common law in England help~d 
other dependants. · . ' . 1 the differeDt nationalities i)lhabiting that country in the 
. . 11. My Association notes that in Part TV of ,the Draft beginning of ~he middle ages, to form a united Britisl;L 
Code Marriage and Divorce, two· forms of Hindu marriage nation. From a national point_ of view on the eve of the 
are .~ontemplated a sacramental hlarriage and a civil introduction of the Federal form of Government for India. 
marriage. Monogamy is considered as the guiding rule the case for a unit form of -codified Hindu Law for the 
of marriage, as even in a sacramental marriage " neither Hindus of the different provinces of India is irresistible. 
party must have a spouse living at the tinle o_ft~em~rriage.". In' the second place, it seems to me that there is a great 
The Association extends support Lto the pnncrple mvolved hull).iliation i! recognizing. the Christian judges of the 

· in it but the rule of factum valel may be allowed to Privy Council as the final interpreters 'bf our sha.stras. Le't 
oper~te in sa.cramen~l marri~ges wh.ere·a man~ haye a them be the final authority for interpreting British Indian 
wife living at the t1me of .his marrmge. In sec~10n 6 of Laws. I wonder if those whO clainl to be governed by the 
Part IV, it is proyide~ t~at sac~ame~tal marnage.s are shastras and oppose codification realize this humiliation. , 
not to be deemed mvalid m certam cases, but a smtable . h D f C d h 't · in1 • b eli d th 

· • h uld b · ted there recognizing sacramental T .e ra t . 0 e. as, 1 appears, ma '!' em o e e 
prov:s1on s o e ~er h a wife li . existmg law Wlth some very notable exceptiOns, namely:-
mamag;s >yhere a br1~0~: a:du Law ~!· holy union · (i) It has given absolute proprietary rights to all 

12.hii amrfage, accor f g li ·ous duties ' It iB therefore female heirs and abolished the distinction between 
for t e pe ormance 0 re gl · _. 'dh d 'd ' t te I •m t' l · f: ,, 
neoess torestricttheprovisionsofthenullityofmarriage ti•rl .an an mows es a.· • Q ~n ~rey .m avout. 
to the ~um in the ca.se of sacramental m&rriage. In of th1s w:elcome change. Hmdu Law 18 ~sse~t1ally evolu
the 

0 
inion of the Association, the question of nullity twn~ m nature and any chan~e wh1ch ~prove. the 

h ldp ~~ · · t f m•m' •ges where no consum conditwn of women cannot be agamst the spmt of Hmdu 
s ou owy arise m respeo o Q " -- L . Th' · · t t 'th y Jk ' text 
xnation can take plll.()e, ,marriages within prohibited a.w.: ~ 18 ?0ns18 en Wl agnava ya. s • as 
.relationshi ' marriages between sapindas, marriage of a explamed ~y _YI~aneswara. ~very lawyer knows tHat 

1 
. P" 'tal 1·wot •nd m•rr1·age of • woman the rule of limited mterests of Hmdu females was accepted 

unat1c or ox a congem • Q ~ ~ b th Pri Co il · th th 't f'th ·D b h ~ whose husband was living at ·the tiine of the marriage. Y. e .VJ un~ on e au on 'Y 0 e a~a ag a 
.Accordin 1 , sub.clauses (i) and (iv} of(l) of clause 29'' wh1ch a.gam based 1t on~ ~xt ofKatyayan!l',. wh1ch does 
should b!~odified. The Code,. Part IV, is however. not entirely ~u~p~rt th~ V1eW. ~~erefor~,.lt 18 ClTOneons 
silent on the issueS of parents whose marriages will be t~supposethat1t1s~gamst.thespm.tofHmd:nL~w. 

, declared null and void. If malTiages are declared 'null, . F~om the :{'ractwal pomp. of ~lew also 1t will. benefit 
. n born of sUCh marriage, are to be considered as' the_ Hmdu Soc1e~y . be?anse It will stop a ~O~!der~ble 

illchil~~ te d h in the opinion of the. Association: number of law smts.wh1ch crop up due to the llimted pght 
eg1t1ma , an as sue. of Hindu women · 

they are not to be, and cannot be, trea~ed as meiJlbprs .. 1 . h · d th d ht · 1 h • 
· " mil This 'ves rise to an intrigwn' g £ituatlon . (n) t as ma e · e ' aug er. a ~unu taneous e1r 

of the ,a. Y· gl 1 · · · with the son 
·which shol)ld be ~atisfactorily dealt ,with. · . - This h~ evoked most bitter criticism as it affects the 

13. In clause 4 of ~art .V o! -t~e Draft Code relating to vested interests of, sons. Being an advocate of equal 
Minority and Guard1ans~Ip; 1t.. 18 conte~pl~ted, t~a~ no legal rights of men and women I am fu favour not only of 
gua!dian. is to be appomted for the mmor ~ ~diVIded making s.ons and· daughters sinlultl!Jleous heirs 'but of 
interest in joint family pr?perty. T~e Assoo!atwn holds giving them .equal shares. Njl.tural justice and affection 
that this sh9uld be the ordinary p~actice, but It should .he demand that it should be so .. Those who oppose daughter's 
left to the liiscretion of the ~?urt 1f facts a.;e placed which right of inheritance aie obsessed, with ideas of joint. family 
give rise to legitima~e SUSJl10lOn:that the mterests of the a,nd think,tha.tt.Jleinte~stofthefamilywouldsufferifthe 
xninor_ are. not safe m the keepm~ of th? adult member daughter takes away a portion of the father's property to 
.of his family. In such excep~10.nal Clicum~tanoes, . a another family, .This argument would have some force if 
permissive clauS~~ should be there m t~e appomtt?~nt of .it· were found that the brothers continued the father's 
the guardian with a view to safeguarding the leg1tunate joint family even after his doot,h and did not break it up. 
lnterests of the minor. '• . 'But in modern conditions, in· almost all cases, brothers 
; 14 Clause2SofPartVIoftheCoderelating ·to adoption sepa.rate after 'father's death though iu.some ca.ses the 
refer~· to the· particulars to be contained in the application ancestral home may not be actually partitionM for some. 
of adoption. The Association is of the opinion· .that a time. At. least such is the condjtion now among the 

_ sub. clause should be inserted so that it should 'also :be Bengalee Hindus. If the father's family does not continue 
mentioned if the adopter is a. bachelor. . , ·• · . . '· intact after h!s d~ath it is ~ifficult to understa~d what is 
. On a review of th& Drsft· Hindu Code,· the Assocmt10n meant by saymg that the mterests of the family suffers. 
finds· that. the Code .in its Part IV (Re :-mal'!'iage and This argument merely sho'fs that we _are anxious to retain 

:Divorce), Part V (regarding .Minorit}" and G~lardjans~rp), the privileges which !D~}es enj?yed due to the j~int family 
and Part VI (regarding Adopt10n), registers an Improvement system .ev.en af er 30mt family system has d1sappeared 
on the existing law, and those parts are und~ubtedly from !'he 'soci~ty. When daughtel'!! :will get a sha!'6 
helpful although objectionable features ate found here of .thetr fathers property, tht> problem tof dowry will 
and tl:i~re 'but it records strong opposition to Part II of be solved to a considerable extent and they will have 
the Code' (regarding Irltes~ate Succ~sion) ?S it involves ~eate~ prestig~ in. their hus~and's ~ou~e. Ec~nom!o 
assault on·:.the socjo.religious _practiceS,• dLSmemberment mdependence w1ll gtve the Wlfe a d1gmty whtch 18 
of non·agri~tur~ proP.e;ties and cr~ation :,of disC?Dte~t, d~sirable for more rei!Sons thM ol'!'e. ~his in mY: opinion 
distrust and suspicion . m .;the ·family: 'I he legislative Wlll lead to greater peace and, 'happmess m the family. . 
interference in the personal laws of. Hindus, connect~d. as During the last quarter of a century a large percentage 
the a.re With age-old religious practicE!!l. is unwise',:' if it_ is of girls' in middle class Hindu families are. remaining 
. uol called for, and the Association consiil:ers thfi proposed. unmarried and it b~ beco!De urgently necessary fo:r the 
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h. d th • to make some kind of provision for 
father, before <L~~- ea. t' of view also the daughter sought to· 
~em. From w=_pom . - _ . 
be made simultaneous h::· rovision seem to-think that 

Those s7s~ :fJ:ci onl/and t,a!k about . subdivision 
wealth. con fi ttin the fact that so far as the present 
o~ h~ldings, o;: it d~ not apply to agricultural land at 
!tilllsA':d~~ application of the Partition Act has made 
~; . argument re,aa.rding the subdivision o~ immovable 
propertY extremely weak. 

I am opposed to the cha~ge that the dr'aft Cod? has 
introduced in the position· of a. predeceased son's wrdow. 
She should be given the same rights as shE! has und?r the 
De.shmukh Act. The proVision for ma.intenance IS ~ot 
enough. I am not convinced by the argument of excesstve 
fragmentation. . , 

Being an advocate of equal rights of men 'and women 
i would like to ·see all distinctions between mother and 
father and brotherand sister, t{) be abolished. 

I'do not like rule 11 in' Part II rela.ting"to hermits. 
As this rule does not a.pply to the Sudras~ ~uestions ~ 
alwa.ys crop up in law Courts for detennuung who IS a. 
Sudra. It will perpetuate the ca.ste distinctions for all 
time to come. The lode should embody only those 
general rules which will a.pply to all Hindus irrespec\ive 
of ca.ste. . , . _ . . 
· I a.m entirely In favour of the devolutiOn of stridhan 
·adopted in the·Code with these slig!lt modificatiop.s that_the 
mother and the fa.ther should be made simultaneous heirs 
and sons and daughters should take equal .shares. · 

(iii) Clauses 3, 4 and 5 of Part IV (Marriage a.nd 
Divorce) are a great improvement up·on the clauses 4 to 7 
of the Marriage Bill intrOduced in the Assembly·and I am 
strongly In favour of the change. I wish. sub-clause (d) 
of clause 3 could be omitted as, in my opinion, the provi· 
jions of sub-clause (c) are enough for prohibiting uhdesi.J:able 
ma.rriages. . . • . . 

10. " :jlanl Bhabail, " Uluberla, Howrah District, 
It is indeed a matter of profOund reg_ret that _the Draft

Hindu Code which . is directly b~efic1al ~o th~ liindu 
society and indirectly · to .the Indian natJOn, has been 
opposed in Bengal by many notable organizations and 
distinguished men of status and erudition, especially by the 
J\Iahasabhites. But\t is not the true opinion of the country. 
There are many who support the Code· but despite theit 
hearts' desire, they have not appeared before the Committee 
·out of fear, lethargy or policy, to give their evidence: 
The educated youths of the countty CS.lplOt , reject the 
Code and in the interest of the country nobody shouJd 
dishonour it. The· dumb millions of the country are 
generally orthodox and the power-loving people do take 
advantage of this appalling ignorance of theirs and in the 
name of " religion in danger " they try to command their 
confidence and allegiance. The rejection of the Code 
at present by leaders of the Province is nothing but their 
preparation for winning electiqns in" future. On behalf 
of the country, let us, therefore, a~logise to the members, 
of the "Rau Committee " and solicit the favour of their 

. trying to make the Bill an Act as soon as possible .. The· 
votes of the illiterate mass of evidence of their orthodox . 
or selii.sh representatives can never bring any social or 
:POlitical i:eform. A revolutionary eradication of anarchy 
in the society is a necessity and it is law formulated and 
passed by the public-spirited patriotic legislative body that. 
can helJI it substantially. The eapitalistio tendency of 
the stronger sex and the higher caste works against this 
Code. and before socialism steps into the country, the 
.so~ety should he immediately and healthily reformed: 

Aiudy~ of merits of the Code. 

The most welcome change has been introduced by the 
provisions of sub-clause (a) of clause 3, namely, enforcement 
{){monogamy. This will in).prove ~he moral tone of Hindu 

• marriages and give a. recognition outside India. We are 
no longer an isolated people and we eaunot ignore the 
public opinion .of the O\ltside world. There is n,o doubt 
that even·to-day monogamy is the rule and polygamy 
rather an exception in Hindu society but unscrupulous 
persons taking advantage of this defect in our law ,desert 
their wives on most flimsy grounds a.nd marry again. 
So long as polygamy is recognized it is hardly possible 
for: the ma.n to realize the sanctity of the marriage tie. 
:from the point of view .of the Hindu female, this will 
improve her• status ,and not leave her at the mercy of her · 
husband. I strongly support; the provision. 

(I).Rigllt of inlieritanre.-If the women are equals of . 
·men, they should have equal right to the property of their • 
fa.thers and husbands. Why should they be debarred 
from claiming a.nd getting it, if they are Indispensable to 
men in -every important sphere of activity 1 The frag
mentation of paternal property is what is objected to by 
many, but that should be tolerated in consideration of the 
woeful plight of thousands of dependent women, especially 
the widows and the .unmarried girls, who are considered 
to be the liying luggage of the family. The question of 
giving r!ght ~ the husban~'s. propeli;y from the very. day 
of mamage L~ absurd and if rt gets sanction of law it will
make marriage, in the majority of cases, unhappy ~nd un
fo;tun.a.te. The righ1j_, of inheritance to paternal property 
will" grve real economic freedom to the women .and thus 
greatly solve the rigid and_pernicious problem of" Dowrr 
s_1Stem ofthe country." · . · , 

(2) Monogamy.-India"is "tired of increasing popUlation 
a1_1d it is now the 'time. when there should be control of 
births~ Considering this and morale of' the country 
'mo~o~my should be iorced and those who .do not want 

The omission of a provision that the parties to a Hindu 
marriage must belong to the same caste is another most 
welcome change, Caste marriages will still. continue for 
thoSe who want to observe them but this Code will merely 
enable those who do not want to 'follow the caste rules in 
'Jll.8.rria.ges, tO contract inter-ca.ste marriages and still 
continue to be recognized as Hindus. This reform was 
long overdue and .every right thinking Hindu 'Will welcome 
this change. · . _ . _ 

(iv) The provision for dissolution of marriage in 
elause 30 of Chapter III of Part IV is a. corollary to the law 
of monogamy. Due to the recognition of polygamy' at 
present, there is no limitation: to the right of a man to take 
anothe~ wife and the absence ofany provision of divorce 

· operates only to the disadvantage of the wife. So con
servative Hindus have never felt the necessity of such a. 

. provision. The framers of the Code have been extremely 
cautious a.nd allowed annulm'ent without loosening of the 
marriage tie and de.'ltroying the Hindu family ideal. The 

· grounds ment~oned i_n clause 30 a.re good grounds even 
now for the wife to live apart.and. defeat a. suit for resti
tution of conjugal rightS. This is neither good for any 
?f the parti~ !lor conducive i;o good morals. This clause 
18, In my opuuon, a very dElSIX&hle provision and without 
it the law ofmonog~~:my will lead to great hardship. 

legislatton ·in this ·respect on political grounds are not 
morally 'correct. • • 

(3) Sagotra marriage.-It is justified: History proves 
that there are. very few m~n. on earth who can claim 
tb:eir blood i;o. ~e pure. The accommodating spirit of 
the Aryan ctvilizatuln has resulted in fllsion of races 
an9- mixtUre of ~Iood in 'India, particularly in Beng!M. 

. Hence the. questton of aagotra. marriage,, however un· 
healthy ma~ it he ~ t~e opin,ion of a group of scientists, 
docs not a.nse. If rt, IS &auctioned by law the ' Do..,...,. 
syetem' too will be. fa.ngless. . . ' ... J 

(4) lnt.;r-caste marriage.-It will help olitioal and 
heart ~!ty ;~f the ,Indians and the hard iut of ,-, Un· 
toucha.hility and ' Dowry syetem " will b il b k 

(5) Di I · . eeas y ro en. 
vorce.- t 18 an evil, but a necessary evil there is 

no wonder that in the world of ch~·t d. 'li h marcia · . . - s an s ps, t e 
and h:C~ ~y cases may_ prove to be II. djlm,ned fa.ilure 
gulf of whose h~te ~uffermgs ?fbthe ~a.ppy pa.irs, the 
.should be provisions, ca~ nefiver e brJdged over, there 
rn · · . B . d m w or peaceful -dissolution of 
h&rrlll.gek · heBI es, the law of divorce will .impose a. 

c eo upon- c, eap marriage. 

Being a teacher I am in touch with the young men 
of the country and am glad to find that most of them are in 
favour of these reforms. The students of the University 
of .Dacca held a well-attended debate on the provisions of 
~18 Code and the motion In fa.vour .ofthe Code was passed· 

Y an overwhelming· majority. · . 

· Main obje.cti07!8 (put by the Sanatanists), . 
(1) If economic freedom · · d . 

the chastity of th ~ grve?- ~n divorce a.llowed, 
. (2) The sacra ~ ~orn~n will lie m JCOpardy. 

transgressed ~cf~un~~ of the Hindu scriptures being 
· (3) Tb · ' h UISW wJJnace a very grave crisis. · 
with rel~r:n~ o1lJij. be no legislation in matters connected 
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. RefutatiiYIUI. · · author of Saraswati Vilasa (14th Century). (5) Varad& 
(1) Chastity is a spirit that grows from within by moral Raja, author ofVyavahara Nirnaya (end of 16th Centuryt. 

·culture and it should not bQ a burden that is thrust from V. Maharastr,a School.-(!) Vijna.n.eswara. (2) Nila 
without. If economic liberty is a curse, the males have to Kantha, author of Vyavahara. Mayukha (17th Century). 
forego it. If it' is a blessing, restriction in the case of (3) ,Madhava Apharya. 
females has got to be abolished or to be made impartial. . VI. [luzara;t Sc'hqol.-(1) Vijnaneswara, author of 
The males enjoy economic freedom, but do they lose charac- Mitakshara. (2) NUa Ka.ntha, author of Vyavah!ll"ll; 
ter for it ¥ The women are in fetters, but are they all. Mayukha. I 

chaste 1 Why does prostitution go o;n .in the co~try 1' From the above, it is clear that almost all the . com~ 
If economic freedom degrades a person, economic slavery mentaries on Hindu Law, which govern the personal 
ruins him or her. If the men are alright, the· women laws of the Hindus, were composed between the 11th and 

· cannot be wrong. Div<,>rce is better than secret debauchery. 18th Century when the country was governed by the 
Impart sonnd education to one and all and nothing can be Muhammadan Emperors or the B'r:itish Government and 
unsound. The drastic step may make an unhappy not by Hindu kings. The early British administration 
beginning but it will take us to an auspicious end. The and the Brahmanicallawsfelt themselves altogether unable 
damaged present should be demolished for. a str~mg and to perform the task of administering the same without 
bright future. . · recourse to constant .help from the pandits. 

(2) Scriptures are man-made and they are meant for · The Hindu Law system is not and does not profess to 
. men. If men a.nd . wom'!m require· them to be changed be 11xhaustive ; on the contrary; it is a syst!lm ·upon which 
· for their own welfare, they ought to be transgressed, If new customs and new propositions, not repugnant to the 

the human society is dynamic, how. can the social laws be old law, m!'Y be engrafted from tiine to time. according to 
static 1. Besides, history proves that the law-givers even circumstances and the progress of society. 
havenotbeenabletoabide bythestrictlaws made by them. Sir Asutosh Mookerjee (iii. I.L.R. 33 Cal. 315, 319) says 

.Dasarath's marriage with· Sumitra, a Sudra woman, was "We. are not prepared to hold that the rules of Hindu 
not objected to. Chandidas was not excommunicated from Law' are so inelastic as to be capable of application only 
the society, he is still respected by the higher caste. Though and such descriptious of interests in property as formed 
born of a Sudra mother, Vidura was given a high distil;l.c· the subject-matter of transactions at the ·time when the 

·tlon in the society. '' Anuloma marriage" was sanctioned rules were first formulated. Indeed, if the rules of Hindu 
by the scriptures. · ', · Law were so narrowly construed and applied; it would 

(3) Nothing coo be binding without legislation. When -be ii!lpossible to 1\dminister them, because in any case, 
there was no " Sarda Act,., there was preaching . through the courts would · be called . upon to hold a preliminary 
press or on the platform against child marriage, but enquiry 'as t.o when a particular rule was first laid down 
did it become effective ! It is very difficult and in some and also as to ·What kinds of interests in property were 
matters impossible to change the human mind through ·recognized at tha~ time." . · · · . 

'sermons. There is no want of scriptures on .earth, ·still Sir Gorroodas Banerjee, in his Hindu Law of Marriage 
there is no end of sin. The ·"Wait and See •: method and Stridhana· (5th Edn., pages 7 and 8) says "Hindu 
.expedites the death of a patient who is dying. If there is Law is a body of rules intimately mixed up with religion .. · 
gangrene anywhere in religion, it should be operated. upon. The system was highly ·elastic and had been gradually. 
Whatever is bad, be it religion or something higher, should growing' by the assimilation of new usages and the modi-
be reformed or removed. - • fication of ancient text-Io.ws.. . When its spontaneous 

. . - , Appeal. . " growth was suddeuly arrested by the administration of 
·considering· the abovementioned points, the · members the country passing to the hands of the English and a degree 

of the •' Bani Bhaban" keenly appreciate and tha.nkfully of rigidity w&S'given to it which it never before possessed/' 
support the _noble endeavour of the "Rau CQmmittee •• Tlie above observations show that the Hindu. Law is 
.and: in the greater jnterest 1 of the .. vast country · the;y not unsettled 3.11d rather the elasticity of the law has 
earnestly appeal that the • Committee should - strain enabled or rendered matters in controversy to be set at 
every nerve to pass the Bill in the Assemply, even if it is' · rest satisfactorily. Codification is necessary when ·the 
deprived of "the due encouragement that it. should receive Jaw is uns.ettled. The who!' of· the Hindu Law is well 
from the country. They request the Committee to enlist ·settled like any other codified law. . 
~· Bani BhabaJ?. " as supporter of th~ Code: The views of the majority (barring a negligible fraptional 

11. Indian Association, Calcutta. . minotity) or nay the people of the whole cow1try are not 
At the outset, it shoUld be remembereq that British in favour of codification. And codification of the per

India consists of several provinces a.nd there .are a very sonal fa~ of Hindus lf agreeable may only be regarded 
large number of States comprised in India. The habits, as justifiable, as Sir C. P. llbert says, ".Due .regard being 
.social rules a.nd customs. as well as- the language of the paid to the .;feelings of the people generated by difference 
people of the Prcwinces and States are not only 'alike, of religion, of ·Dation and of caste." Halsbury says " A 
bJlt inay be said to be very different from ·(!ne another. · code is 0. want developed by progressive and unscientific 
· · The original authorities, which are the governing autho- legislation· and. the political relations of the citizens· to 
rities now, in the different scl:lools are as detailed below':-· each other give ·a form and tone to. the laws 'lfhich may 

I. Benare8 School.-(1) Mitakshara of Vijnaneswo.ra' ultimately produce ponfusion and contradiction . . ." 
(latter half of the -11th Century). (2) Visveswara Bhatta, (Vol. I, Intro. ccviii, ccix.) The rules of Hindu Law as 
author of Subodliini and Madana Parijata (12th Century).. applicable to the different schools have.neither ·shown any 
(3) Madhava Acharya, author of Parasara Smriti (14th ~uch iJldication as stated above, nor the deoisfon of cases 
Century)." (4) Kamalakara, author of Vivada Tandava lJl. pomts of law ever referred observed apprehensions of 
(1612)·. (5) Lakshmidhara, author of Kalpataru •(14t~ that nature. . 

. Century). (6) Nanda Pandit, ,author of Keshav Vaija- Austin says the opponents of codification suppose codi- , 
yantf (1599-1633). (7) Mitra Misra, author of Vira fication 'to mean an <entire change of all the law obtaining 
Mitrodaya (17th Century). (8) Lakshmi Devi, better in the country. The alteration of .the existing law and the 
known-a"§ Ba!!llll Bhatta (latter half. of 17t,h Century). process of merely stating what the law is, are two different 

n.--Mithila School.-(1) Vijnaneswara. (2) Chandes- fuubtions and the confusion between the two has married 
~ wara, author of Vivada Rat~kar (1314 A.D.). (3) many an ·effort to.get a clear and intelligible code. (Juris: 

V:a;chaspati Misra, author of Vivada Chintamani (begin·_ prudence Lee. xxxix, Students' Edition, page 312.) . 
nmg of 15th Century). Halsbury has also .said that it is a rare exception to 

' Ill . . Bengal School.-(!) Jimutvahana, author of change tile law in codifYing Act (Vo!.I, Introduction ccix). , . 
· DB(yabhaga (15th Qentury). (2). Raghnandana, author :of ,Sir James Stephen says "By codification, I mean the 
Dayatatwa (16th Century). (3) Sreekrishna, author of reduction for the first time to a definite written form of law 
Daya Karma •Sangha (18th .Century). (4) Jaguanatha; which had previously been unwritten 'tlr written only in 
a~thor of ':ivada · Changamava (origin~! of Cole brooke's an unaullwritative form such as that 6f text-books and 
Digest of Hindu Law (em:l of 18~h Century). reported cases." (Hunter's Life o( Earl MayG, Vol. II 

IV. Dravida SchooZ.-(1) Vijnaneswara. (2) Diva- , page<l7.) · . . . ' 
nanda Bh'atta, author of Smriti Chandrika (12th Century). · Codification lllliy be considered either (i) in the a\,stract 
(.3) Miidhava Acharya, author of a commentary on Pa.ra-. that is whether a good and compZele Code is better than ~ 
sara. Smriti (14th Century) ... (4) Pratapa 'Rudra . Deva, body of.Iaw co,n.sisting of judiciary or'' Judge.made " and 

I-24A . . . 
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. 1 ~ or (ii) ·~ the ooncrete, that is whether PART III-A . 
. J::!m':?'ga~ to the circwnstances of .a given oommwlity Provision& common to te-stamentary and inte.state 8Uccea. 
it is e~dient to atten1pt the reduction of the law to a. 8ion.-As an instance for answer upon the law as intend. 

. · ed til be in operation, may be asked what would be the 
~~ John Sabnond sa~ "Codes like all express enao~; husband's right ·to stop maintenanl.e Of his wife by 
ments require intorpre~~!On and the .cycle recommences. testamentary disposition. · 
(Jnrisprudenoo, 9th Edition, ~age 59.) . . · PrOvisions on the lines of the Indian S)locession Act do 

The many various objections to codifi04tion are also not appear to be necessary. 

known. · .. B .I il . . PART IV. · .Mr. Jolm D. Mayne hill! said ut . can eas y una.gme . 

6 
vezy beautiful and spaCious code which should produce Marriage arnl Pivorce.-This Association opposes the 

much more dissatisfaction and expense than the law as at introduction of monogamy as insistible upon a statute. 
-present administered." . · • . The reason being that if it will be ISO then there·must be. 

The present codification of Draft Hindu Code ~bows that .also provided in the law rules for divorce, otherwise the 
· codification is sought of certain branches of the Hindu common practice as now observed, e.g., of conversion to 

Law as now in force in British India, which however, was Isla.m temporarily and· ouly for .the sole object of gaining. 
agreed upon as undoubtedly undesirable instead of codi. the end, will continue to be adhered to. And tt is known 
fication of the whole Hindu Law, the difficulty in doing so that S()on after such conversion and divorce under. the 
having been felt by the COmmittee. · Muhammadan Law, the party again :reverts through the 
. It must not be out of. place to point out here that-the Arya Sa.ma.j to be a. Hindu.. This is certainly either from 
principle of religious efficacy or spiritua.I·benefit or theory a. social or ptoral point of view a. mockery and detrixnenta.J .. 
of pinda bas been disregarded in the preparation. of the to the nation's character. . ' 
Jist of h~irs and as laid down in all the schools. This is :Marriage in many societies is based upon or said to be a. 
opposedto~dcutsattheveryroot upon which the Hindu contract. Among Hindus it is a sa.crament and the tie is 
So'ciety rested its rule so firmly and followed for so many for life and for the performance of religious rites in this 
centuries past without any manifest opposition. world- after death and is .indissoluble and this relation 

The Native States may not adopt the Hindu Qode, even is defined by the 'law and cannot be left to he regulated by 
if it be passed and the people there may choose to follow the wishes of the parties. . , 
the law as appertaining to these States. · · ' The Hindu Law does not provide for d.ivoroo and this is 

Upon a. consideration of all the above, Indian Association ap£a.rently for the good of the society and it iS also benefi. 
begs leave to submit that C()dification of complete Hindu cia! to women. 
Law is not expedient nor possible and should not be . Divorce being unkno~ to ~d?S, the position of 

· attempted particularly at this junctUre of time when the' divorced women can easily be nnagmed and surely in a. 
whole world is practically passing through war conditions ; marriage negotiation a divorced woman will always stand 
and after '!'a.rtime which is in "?-ew, _a)l na.~ons are likely le_sser chance than a maiden, whose Il!arriage has beco.me a '
to meet in a peace conference m. which the economic and difficult problem nowadays. 
political relations of India to other States of the world Regard being had to the position of wife after divorce as 
llll well as component parts of tiie British Commonwealth '\VIlli as that of the children of the marriage and pa,rticuiarly 

·. and America will be decided for a long number of years to in villages, it is objected, and the grounds for such a pro· 
come, and hence it is submitted that it will be unwise for - vision in the Draft Hindu Code do not appeal as necesssary 
India to proceed now with such s.'legillla.tion which may be or expedient. ' - • • . -
characterized as communal. In the interests· of solidarity In view of the present ideas of the society about marriage 
of India, it will be well if the Committee could afford to · monogamy should not be made' a rule by statute. It ~ 
'ad~ tlul ~ovex:nmen~ and the ~~islature at .least to ~o.st unusual for Jll. Hindu to marry while he has a Wife 
postpone the coUSiderap:on ofthe Bill till after the WBll'. . livmg though there lS no legal bar. But ifit is made illegal 

The' :Mi~~hara. ~w is sought. to. be obliterated. wi~h and pena.~ by ~egilll~tion, a Hindu who desires to take a. 
rega.rd to Jomt family and the prme1ples of success1on m second wife will do so by changing his religion which is 
disregard of ~~e prin~~ple~ un~?rlying those matters.· ce~iul~ de~rim~n~. to society. A Hindu who marries 

The definitiOn of ~dl!- does no~ cover aU possible '\V~': ~ wif~ lS livmg ·occupies a very li.noomfortable 
causes or classes. A quest1on may be raised about :Muham- pos1t1on m soc1ety. · 
ma.da.ns who foll~w _the Hindu rule .of succession, or in other · Th~ provisions of civil marriage should not form a part ~I · 
matters, e.g., as limited estate of Widows. the Hmdu Code. It should be a separate matter and s b · ct ·. 

In the definition of " custom:" and "usages", the words of distinct le_gislation wi,th necessary complianu Jeto 
"long time " are elastic. · registration. . ce 

' . PAllor ll. In:e:·ll/Ute m~r:iage Il!a.y be ~o}emnized. under ~he 
llltestale SucceBsiOn.-The first point which attracts the proviSIOns of civil mamage. The several illustrations 

attention is the position that of the daughter. In the list' note~ in ~h~ D.raft Code point out that the definition of. • 
of enumerated heirs the daughter .is placed just after the ma.ma.ge 18 mcomplete not exhaustive and cannot be made' 
•• son " as a simultaneous heir. to c~ver ·many ·ordinary and possible caSes. Inter-caste 

It should be.remembered that such a poaition wil.s never marnages are.e~en ~0'! allowed in ffipdu Society. , 
given to a. daughter in any scho<?l of Hindu Law. The Because OpDllon 18 not expressed on all points ·it should 
provision of a daughter before her marriage is'clear and she not be supposed that they are approved., '· 

isentitlodtopropermaintena.ncea.ndherma.rria.geexpeuses- 1.2. Mf. Sunitt Kumar Chatterjl, lll:A. (Calcutta), D Lltt' 
It is customary to give & befitting dowzy to her in th~ (London), _F.B.A.S.B., Pr9fessor, Calcutta University. ' , 
shape <If orna.men~ and valuables at the time of her Th £ II 

I marriage. :Afte~ the marriage she is entitled to suit•bl~ · e 0 o:wmg observations are made from the' point of 
. din •h 1 ~ ~ VIew of a liberal Hindu who distin · h b . . . 

mamtenance accor g to • e socia. status and position of law and theology who m: . 'dl . ~ es etween civil 
he~ ~usba.nd. ~:r her husband's dea.~h she becomes an is • tl 8 VIVJ Y m mmd the fact that law 
hell' m the family of her husband and inherits the estate e_mmen Y an outcome of social usage _,,;ded 'b · d 1 
f h h which has also its roots in li£ d h . ,_ y an I ea. 

o er usband-herpositioninaDaya.bhaga.or:Mitak:shar& the fact that Hindu R li .ean .dw OISa!waysconsciousof 
family does not .make much material difference. Now if ts e gJOn an culture in their various 
the daughter. takes a share of her parent's property along ilipec · a~ COlJlplex which is the result of a fusion of 
with het brother and again gets a. share of or the pro ert verse ra. groups and presents and will tin to 
of her husband, her position becomes better- than t!at J. present varieties of human experience in difti con t ue 
her brother and the disruption or even rufu of the parent' of evolution. i . • eren stages 

property may ~e ca.~ by_ such a provision when she goe: Lata:;~:b~:~!~~IJ.kdei!,to the idea 'of a Ooila of Hiwlu 
mto a stranger s family or IS surrounded by strangers As . d . us throughout the count"" hi h 
~other or IJI'a.ndmother.she is entitled to a share on '"""" en ently is the intention of .the Hind L :• ·'! 0 

· 
ti_on. , "' , p .... •I· Such a Code, in my opinio u . a.w •. ComDl!ttee • 

. s~e m_ight also possess personaf property or stridhan of th~ evolution .of .Hind:• Sgoe_s t counter to the IWstory. 
p~tinguish_ • .ed lawyers who have written a.uthon'tatJ'v•' text' It is admitted on all T!ande th o:J~!..da.~d ~du Religion. , 
uwks .,,,. Q religion with U. · • a .I.Llll U!Sm IS not a. singl4\ 

m wuerent branches of Hindu Law ~ver exp d from all and s:O mque ~e~ demanding subscription to it 

\
~ opinion in ~v~r ~f ~~~ change· as proposed. ::~ _ 1.t IS. .c.~ • a:nd It IS not a. creed with a. siligle book 

. 1111ggeeted dist~bution 111 -opposed. , . . more a. •euera.t1on of difti t kinds 
. · perlence and realisation r&ther th: a single ~:!fr:~~: 

" ----- . . 
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<experience and realisation. Hindu. Society embraces 5. The definition of Stridhana is much too wide. The 
huma.nity at different s~a~es of evo.luti~I1. Her~in lies t~e _. ~efinition should be in oonsonance with principles a,ccepted 
most noteworthy espeomlity o~ :ffindwsm. . Hindu soctal m connection with Intestate Succession (II,l3) discussed 
andpersonallawalsofollowsthisldeal. Takingnoteofthe below, the idea being in any case not to jeopardise the 
geographical and economical as well as human and social integrity of the family by making interference from out· 
factors, divetgenoe in usage .and. the consequent diver- ~ide elements eflsy. 
gence in law are contemplated m Hindu culture.Jl,s a matter Part II. . 
of course ; and this idea has been followe~ :in practice all [nte8tate S'l.lli:.ession.-5~ Enurneratei heirs-Ol</.$8 [-
through. ··Hence so many schools of spmtual· law . and Heirs in the corrvput series.-Here daughter has been 
so many types .of customary law. The great Hindu included, and under II (7) (d), the daughter is to get• 
doctrine of' adhikaribeda has to be taken note of in this half a share of a son. , · . -
connection. Natural evolution!. rather ~ha~ revolution This brings in quite a new principle in Hindu succession, 
:imposed from outside such as will be the mevttable_ result and many have characterised it as revolutionary, and a.s a 
bf the proposed Code, wou~d· a~pe~ to h~monis~ Wlt~ the definite move towards lslamising a vitall!indu social usage. 
development of Hindu Somety m tts vartous ramificatums. With prinlogeniture still obtaining in England, I fail to 
Ail such; as' a. student of Hindu History an~ H:41du Society appreciate the anxiety for ' reform ' in-this matter in our 
I am by conviction opposed to, such .drastt.c changes pro. law. In a. society where a. woman goes to live with her 

'posed by the Hindu Law Comm~ttee.! moludin~ the-promul- husband, as a daughter she has a peculla.r position in her 
gation ,of a single code. There 1S ,a general tendency father's family, which is quite different from that of a son~ .. 
of the Hindu 'mind 'to · transcend . · all attempts she is, if unmarried, a prospective member of a different 
at reducing things to a standard type. Natural family, and this has been recognised by the Hindu idea of 
growth is the ideal which is always in front of it. I think ba.nsferring her to another gotra or clan,Py"marria.ge. The 
a similar .poi:lit or' view also dominated .the evolution of father and the father's people (brothers, etc.) must see · 
law in England. The English genius has never been very that she is propet!y trained in the way of life and is properly 
friendly to .codification; their personal law, their law of educated, and is then married suitably, with a. prQP!lr 
oeontract as a section of their social law, and even· their dowry: and here the responsibility of the father's family 
constitution-these are based on conventions, on usage, and ·ceases. But after the woman. has passed on:to another 
.on wecedents, and yet the English. seem to be getting on family by marri!tge, her husband's people and others will be 
all right. I fail to understand t~ ~aste in getting up- a. allowed to interfere int.o the affairs of her father's family, 
.single Hindu Code/ when HindUism presents . much taking advantage of the new loc'IJS ·s(dndi proposed to ll'e 
diversity in spite o£ its under1ying ~nity. If some., -conferred upon her. ,This will, I very much apprehend, 
portions of Hindu Law a?~ usa.ge did not . seem to gi.v'e rise to a very undesirable state of domestic disharmony 
accord· well with the time-spliit,, there oonl;d a!ways be an and :will affect all families. The present custom is working 
~ccasion to amend them by new mterpi~£a.t1onm t~e shape -quite well and lias stood the test. of time, and ·some bad 
of.a.djudicati<:m _and. commentat?' o! by piecemeal ~eg!S.latwn, cases need not stampede us into the adoption of a worse 
and by the application of the p~mples of natur.alJustl?e ~nd raw. It will of course force partition, and as a oorollary 
~quity through properly constitute~ ~uthor1ty enJoymg bring about a. widespread fragmentation of the :family 
the confidence of all co~cerned.. LU:e lS a !;jrowth, ~d a property. , .· · 
movement, and a code IS a static thing i Hmdu Law mall 1 under.stand that the Musl,ims have found their law of ' 
its divergencie.s reflepts ~e, and a rigid code intepding _to be Succession, not econollii.cally sound for the family, and by 
all-inclusive will hamper 1ts ~owth. . . . means of a Wakf law they have made succession to the 

Having expre.ssed _myself~- general tex:us against the family estate (as manager of a wakjtrust) limited to male 
principle of codification of Hiri~u Law ":hich embraces a . me)llbers only of the family. • 
people composed of so. '!llany diverse ra01al and cultural · ll iJ .18 -(') I think th 1 . h uld · 
~laments I as a Hindu -with a certain modernistic outlook , · . ~rml • 1 e aw 8 0 . recogmse as a. 

. , · ' · a few i.mportant subjects which the' • hermit only such ~ person as ":o.uld re~~unoe the wot;ld . 
. now giVe my vtews on 1 . • -' formally by performmg tha reqws1te religious ceremomes 

proposed code seems to dea Wlth. · . (e.g., the Viraja Homa) for which there must .be evidence 
I. PRELlllllNARY. • acceptable by la.w, or by some form of public declaration 

l., Short title, extent and comme~t.-(a) The expres- of :which the Law can take cognisa.n~e. The Sanskrit terms' 
.sion ' The. Hindu Code ' in my opinion is an impossibility mentioned in the draft, and sin:llla.r other terms, must be 
when we· take into account the nature of Hinduism.· defined to a. void complications and litigation. · . 
We can call it 'A Hindu Code'. . . (ii) ~a) and (b).-The. 'self-acquired. property' of a. 

(b) It would be too dras:i.c to see_k to extend itlnlcope , 'hern:Ut • who W.s ~ re~ounced th~ .world' _appears ~o. be 
throughout the whole of BritiSh· India: So long as there contradictory, and aga.mst th~ spmt of. Hindu Religton. 
is no complete unification of the whole of fudia (British and Moreover, as there are cases of men a.nd women who come 
Feudatory India both), it would be too ambitious to think back to the wotld after.~~ formally 'renounced' it 
()f bringing Hindu• personal law under a. single code. A more than once, some proVl.Slon should be made to meet 
sectionoflndianMusii}:nsnowthiilkin·termsofHindustha.n sucli casies. The right of a. 'spiritual brother' or a 
and Pakistan. Why this anxiety to have a law for Hindus • virtuo_us disciple.' to the pro~rty. of a. hermit'should be 
all over British India as a single State when the vecy entertamed only. under very spec1al mrcumsta.nces (e.g., con• 
unity of that State has been called intO' question ~ The tinned identification of the ' hermit ' with· a. pa.rtioular 
Central Legislature should first of all reiterate its view · .order for at least twelve years) •. · , . 
:that India is a si;ugle State, incapable of division, be;fore 13. In the interests of Hindu women themselves and 
it proceeds to legislate on a pan-India. basis, ·. . · oftheeconon:Uolife of Hindu Society as a. whole', very'ca.:re-

(c) Tile idea is preposterous ~nd I ~?uld:~all1t mdecent ful consideration should be given to t_he proposals made i:t1 
baste, to try to proceed to legwlate m th1s urgent .and_ the draft, and we should not be swayed off our social 
-cavalier fashion. ·We should remember, and rei?em?er moorings by an exaggerated zeal for_~ bettering • the oondi
with a certain amount of reverence, that we are legtsla.tmg tion of our women. The 'Wlexpurgsted case • against 
for some 250 millions· of people. with a. history and_f. 'feminism centering around the physical and mental 
llystem oflaw·and social usage going back through a senes difference between man and woman, combined with the 
of continuous records to at least 3.500 years 'from now. ~ peculiarities of the Indian social systems, should always be 

. :r'here ~hould ·be at least ~n years of investigatioJ?- bef?re kept in mind. I think some special. protection ~ necessary 
. any decision is. taken in such a. ntal matter as codification for women in all societies, and particularly in Indian 

of Hirldu Law. - society a.s things stand at present. - . 
'2. Application· of the Code . ..:;.. I think that a. convert~ to · I am not in fii.vour ~f giving women the same rights o:ver 

any form of Hinduism should b. e given the option offollow- property as men. My impression is also th&t 1;IW average 
ing so far as he l)imself is ooncerned his original personal Hindu woman of middle cla.ss .families, highly intelligent 
law.· Details in this connection are matters for legal and e:x:perillnced in the ways of life, although some. of them 
~xperts. ' . may be lacking in school or colfege education; is emphati. 

4. OU8tcin ""ana 'IJSdge.-A rule which is .in a.cco~a.n~ cally against it. I apprehend that attempts may be ~de 
·with equity and justice need not be very 'long practice lil . by unscrupulous .persons to tske ·~dvanta.~e of ~e nghts 
order to have the validity of'' custom ' or 1 ' usage '. Other- · p~posed to be g1ven to women, a.nd unde~b~ el~~ents 
-yrlse, stagnations would result. · will ~ en~uraged 'to break the econoiP.Io so~~ty as 
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· . · d 't till a 'national legislature i~ established and 

. t JlliUlY Hindu families. A Hindu :oul ;'!~jority of the Hindus can consciously appreciate 
Willi M basiS of a grea . tall fissiparous tendencies patent , e Vll8 such fundan1ental changes. My Committee 
Iaw Code sboul~ n~,~s Society to bring about a disSolu· and d appotro:~nrove of the revolutionary changes in the 

11 as latent m .o.w • tt'-d ' oes n rr . d t t 
~Ire£ h family solidarity of the nw us. personal Jaws of the Hin us a presen · 
uono t e • -,. PartlY. . . . {2) Unijormity.-The n~xt t!rl"g w~ich the frame!'$ 
· . D#t'Orce -Part IV (2) recognises Civil of the Hindu Code have sought m making the .prop~sals 
JI~age aluJ Ia ('i) details the requisites of such is to make the law mliform througho~t the ent!l'e Hindu 

-IIIA~age, and c us~ . Society. My Committee, however •. thmk that ms~. o{ 

marn~ the dignity and seriousness of mamage a.s one creating uniformity the proposals will create ~eat diversity 
' I thi e events in life (forming the basis of a. fut~e and confusion. For instance, a Marwar~ '!ho . comes 
oft~e.~~ ~disastrously inlpaired and ~e fanul;y will from an Indian State may ha~e got properties m different 
falllll)) m entl by introducing marrtages mthout States and in different provmces. Some of the States 
suffe~ =~~~d. This would suggest. to m~bers may adopt the Hili.du Code and others ma:y n?t. adopt 
a re gt Hi d mmunity that marriage can be divorced tl:ll! same So the properties of the Ma.I'Wll.rt will follow 
~~~dealls~. ~I think, we should mostH:!trongly oppose one policy of succession jn.. one of the States and ano~~er 
·w rriaoes wfthout any religious ceremony: 11:nd a ·policy of succesSion in another State. So far as Britlllb 

ct. d ma P "e in order to 00 vaild must ooar m It the ' India is concerned it cannot be stated as to whether all 
~ u mafifindu culture and Hindu idealism thro~gh the :Provincial Go;ermnents will apply the. Code to agri
:!:~~; of recogni;.ed or .reasona.b.le re~~ous ceremon;al. cultural lands or not. ~erefo~ if a province ~oes not 

A Hindu marriage, with 1ts eS!lllntial rehgtous c;eremonia!-, apply the Code to agncultural lands such ag_ricl.ll~ural 
ma be registered at the option of. the part1es,. and lt lands will be governed by the Hindu Laws as It e:ustf;d 
sho~d not be made compulsory, fore~ the cons01~nce uf before the Code is passed where.as the. other lands will 
certain groups who still regard m~mage as essentmlly a be governed by the Code. ~hen . agam, tht; movable 
re!igioos and spiritual matter. _ . . properties are proposed to be inhented accor?mg ~ :the
. · Under Part IV, section 3, proviso (a) makes it il~perative domicile of a person, so if it is proved th~t he !S donuciled 
that a Hindu marriage must _:ee mo~oga.mous_ m every in an Indian State, oll!l.rule ~a-pply, if he lS ~roved te 

. I think in the intere,sts of Hindu Society, some ·have a domicile of BritiSh India different rul~ will apply. 
=~ce must be made· for .a ma~rl~ge to. ~ke-- pl~ce "As the question of domicile will al,ways be a difficult ques
in the case of a man whose wife is livmg and lS suffe~g tion ifJ be .solved even by the Court of L~w bec!luse of the. 
from an incurable dis~e, or is barren, or refuses :0 live difficulty to d,ecide as ~ .what .are .the mtentions of the 
with her· husband, or m provr;d to be ~$aste • a?d person, i.e., wheth~r his mtent1on lS ~ m~e th~ place 
this proviso sllould be . modified .ac~rding!Y· Relief where he lives as hiS home. , Fo~ a M~rwan who has g6t 
may be alfordM to the ~e b~ making It ~bligatory for some residential ancestral ho~~ m ~aJPU:~na, on~ Court 
the husband to support his ~e~ or the wife may seek may ~ecide that he is domiciled m BntiS~ . India,. ~nd 
relief later by divorce,. which 1S to be allowed under · another Co\lfl; may hold that such ?' Marwan 1S d?nucilr;d . 
certain eonditiollli, for 'lfuich see below. ·. , in a State. Therefore, the qu~on o~ succeas10n will 

' · III Null' 'flilf)" lilt' ,, be a very difficult- question to decide mth regard to the 
Part IV ---(ihapter ' . .ty a ~80 

, um 0J - locs.tion % the properties as well as the nature of the 
. · . mama(le. .-. . • properties, movable or immovable. This may lead to-

• ClaWJe 30.-~ think som~ prownon for clivo~ce u'!lder litigation and from the .econ?mic poip.~ o~ view this may 
.reasons sf.ated Ill 30 (a)-(Jl i!hould be ~e m Hm?u prove injurious ~o the society. liJdia lS a vast sub-. 

. Society, not ouly to offer reltef to t~e ~ggneved pa~tes continent with people of different manners and customs, . 
- but also to aave them from t~e .b~t~on °~ converting The. people of .Madras have got different manners and 

themselves formerly to ano~her ~eligton m which t~ey do · customs, ideas and {)ulture·, etc., .than the people of Raj
not believe, te annul the mama.ge. , But such divorces putana and Bengal, and.it seems to be rather an inlpossible 
should -not be made. easy for either party. Aftcer the task to reconcile.tbe different ideas which prevail in the· 
Court has taken cogru.zance of a ce,.se under reasons. stated different parts· of the country. 'Uniformity, however, 
in (30) (a)-(f}, the.re should be a Board of Arbitrators desirable cannot and should not deny the vast population. 
consisting of respoustb~e mem~ of the group or gtoups in the different parts of the country the freedom to follow 
to which the respective parties. belo_ng and approve<!- their own cherished customs and laws ; they. must have 
representativllS o£ both t~e spouses .m eq?al number, freedom of action and freedom to pursue their own ideals 
and their finding (a.s a .spem.al b~y ?fdgJurors T~ e~chdgcase) and thoughts. My Committee therefore feel that instead 
-will be given due weight· by t ~ JU .e., e JU. e o_r 'of sinlplifying the. Hindu La.w, codification. will Dl.ll.ke it. 
judges bearing divorce ce:ses al:l'<lc~mg Hmdus must mvan· more complex, .-.,nd my Committee are of -the opinion. that. . 
ably be Hindu. Re~age of ~vorces shou}d be allowed from the economic standpoint the attempt COO)llot prove-

. under Hindu Law, spec1al proVISIOns for .whwh should be successful. or acceptable to the general ma&s of the HindU: 
made by legal experts who are • also Hindus, and such · S i t 
remarriages, iJ,. addition to being celebrated by a religious 0~ e Y · • . , 
rite, should also be reg\l!tered as a Hindu marriage. . (3) Mitakllha~a joint ~amily.-S~ve. and ~xoept Bengal 

· t ri Cha b r 1 Commerce Calcutta the ~'hole of the Hindu Society mlndia mcluding the Statelt 
13. Ma .wa m 0 0 • ' . • are governed by the Mitakshara School of Hindu Law .. 

The Committee of the :Ma~an .Chamber of Commerce There are minor differences in Bombay and ¥adras Schools~ 
have given. their carefill constderatJOn to tbe Draft Hindu of Hindu Law but the. fundamental structure of the Hindu 
Codennd theirviewsareashereunder :- , joint family is the same. The Code proposes to do away 

. (1) Codijl<:ation..-At the outset, the Comniittee feel ~th the right of survivorship and the right by birth·which 
constrained to observe . that oodification of the entire are the fundamental characteristics ·of a Mitakshara joint 
Hindu 'Law as proposed, will instead of settling the law family. So far as the right by birth: is concerned, sons 
as it il!, unsettle the aame. No Co~e, however ca~fully, -!t~ve at presen~ right in their joint family p;operties by·. 
prepared, is perfect. The law applicable to the R!ndus : llirth. ~y passmg of sue~ Code, sons are., bemg. deprived 
bas now been settled to a great extent by a long sertes of of that nght. My Conumttee do not consider it· desirable
judicial decisions. By codifying the sa.me, . Courts will . that persons who have got right under the present Jaw 
have to interpre~ the wording of the 'Code in.~tead of law should be deprived of .their rights, and. the in oat valuable 
ll8 it existed before the same wa.s passed; and there may be rights, by passing of. the Code: My Committee think that 
conflict of judgment ll8 it is in everr jO~fied law a~ prE_"Sent it cannot be justified becs.use it leaves the s~nS at the 
and it may; lead to unne~ry littgat10n. The codifica-. mercy .of the father·and the sons·wm have no voice. At 
tion therefore, can ouly he supported if the amendment present the devolution of property is automatic in. a Mitak·· 
pr~osed in the existing system of Hindu Law is of such a. ahara joint family. As soon as .the head of the family 
va.st M.ture-that nothing but an entire codifics.tion ean dies, the devolution is governed by the simple law of 
pOIISibly do it. My Committee, bowe':er, think that the survivorship. Th~ . family is saved from the troubles·
t<No\utionary changes are firstly not desrrable, and second, of letters of admuustration .or succession certificate and ' 
ly, the legislature as at present con_stituted should not tue entire family structure remains intact. My Coxruitittee' 
embark "\!;In a ;revolutio~ change m the personal laws therefore f~el that such fundamental changes affecting. 
of the entue llind.u llopulat1on of tbls vast country and the vast ~du population should not b& undertaken. ~ . · 
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(4) Succe,sion.-~be Hindu Code proposes. to make her relatives must be taken in as partners of the old firm 
the daughters as simultaneous heirs with the sons. My whether other. me_mbers of the .family like it or not, If 

' Committee feel that by making the daughters as simul- they do not like it then the fV:in must be dissolved and 
taneous heirs, the position of the girls instead of improving s~arted anew, and the process must be repeated every 
is likely to deteriorate. The ~ast majority of the popul.a- tune when a member of the family dies, which is . very 
tion in India has practically no property and they have to harm£~ from the. business point of view and which, my 
live from hand to mouth. At present they consider it to Comrmttee feel, will not be for the welfare of the Marwaris. 
be their religious duty to give away' their daughters in . So f(lr as the po~i~ion of. the girJ:! is concerned they 

. marriage and for the purpose they consider no sacrifice enJOY ~he same amemties of life as the economic position 
to be too great in order to find out a suitable match. of th:ell' father can provide. , . When .they are married 
The do\vry system which is in vogue is, aiJ, outcome to a they get the amenities 'Yhich the husband's economic 
great extent of the desire of the fathers and the brothers positio_n ca~ provide. If they are widows, according to 
of the girls to give their daughte~s or the siste~s ~ ma.rria~e,. the Hindu 1deas; they do not require much to live upon 
to suitable bridegrooms .. In spite of the agitation for ~a· practically having to live an ascetic's life. The idea th!l.t 
abolition, the dowry, system still prevails in the country the position of the women in the Hindu Society is extremely 
in all its nakedness. If over and4!Lbove this, the daughters bad is p.ot correct. If it isba(!., it is so because for want of 
are given shares in the properties, the prospective bride- education and culture ; by giving them sh~es in the 
grooms will also consider this aspect of the case and the . property· of the fathers their condition cannot improve. 
·marriage of the daughters will be a bigger problem than It is also to be considered that India is very poor, very 
at present, if this idea also gets into the head of the bride-· · few persons possess substantial property. Ninety-five 
grooms and their families as to. what property the girls· · per cent of the people hav:e no property to distribute. 
will get by way of inheritance. Attempts have been made If they have got -some small plots-of land it will lead to 
to stop dowry system, but th~y are bound to fail because disintegration and fragmentation of land which will be 
no prospectiv.e bridegroom can be satisfied with th!' most uneconomical to cultivate. If we ta.ke the popula.
prospect of his wife getting her father's property ·by 'tion consisting of 50 per cent boys and 50 per cent girls, 
succession aftet the death of her father, which may take fragmentation will be at least double. My Committee, 
place, God knows when. So the craze for dowry will therefore, consider it undesirable that the -daughters _ 
not be satisfied by simply. giving right of inheritance should be made simultaneous heirs with the sons. · 
to the daughters and on the contrary it will complicate (5) Order of succession.-Under Clause 5 of the Hindu 
the position of the girls to a· great extent. Daughters in a ,Code, a daughter's -daughter's daughter is preferred to a 
Hindu family are generally burdensome because of the ,brother's son or even a father's father. It is not under
.wfficulty of marrying them. If a father wishing to save stood as fu on what principle this order of .succession has 
his family from the prospective troubles_ which ma,y come been based. If a. man dies leaving his·father's father or 
from the side of the family of the married daughter, other near relatives, he should get the property in prefer-
1lisinheritsher, tpepositionofthedaughterinherhusband's ence to a daughter's daughter's daughter. • 
home becomes hopeless and if he does not disinherit )ler, (6) Absolute estate.-So fsr as the present Hindu Law 
strange11 will come in to share his properties. It is not is- concerned it g{ves the women a limited estate. Hindu· 
possible for the girl to be ahsolutely free from the influence C9de proposes to give the wob).en""'l.bsolute estate. . The 
<1f the father-in-law's family, and it ·is but common know!- stage of ad'1:ancement of womenfolk is such that if they are 
edge that whenever eeonomic interests conflict there ·is ·given full ownership rights the property is likely to be 
-qu,a.rrel and litigation between brothers who live· in the wasted and the present restriction regarding alienation 
same house and under the same shed. So it is bound to by women is made in order to preserve the property to the · 
end in disruption of family property and family love and family. Ail a. matter of fact the normal function which 
affection. . . ' ' the women have been performing is such that they have not 

.Specially the Msrwaris . sre business people. They to co-rry on any avocation <1r business. The main con,· 
Tllil their business with capital which they might have g;ot sideration is the question of maintenance. From this 
by credit, and if a Illember oi the family dies, at presep.t · point of view we consider that' giving of the absohite 
no outsider knows practically what the family's position rights' may not be d~sirable as it is sought by the proposers 
is but if after the .death of one member of the family the of the Code. · · · . 
daughter's relatives_ become partners in "the business, then As my Committee has dealt with the economic aspect 
1lither they must continue as partners or the firm must of the matter we do not propose> to deal with -the other 
dissolve: U the firm is carried on then the daughter and qu~tion that the Code ~volves. · · 

n 

14. Mr. Sachln Chaudhury, Mr. K. K. Basu aud Mr. B. Das, Barrlsters·at-Law, Mr. Nlrmalchandra Sen and 
Mr. Bablndranath Chakravarthl, Advocates, Mr. Bablndraehandra Kar, Solicitor and certain others. 

8'/Jggedted Emendations. 
Cla.usea. Deleted. 

•• • 3 and 4 • . , • Deltle tl\e whole. ·. . , 
6 ta), (b), (c). (d), (e), Do. . . 

(f), (g) and (j). -
6. •• .• .. Do. 

.. 1 (iii).. •• Do. 
2 (I)( c) • , . ••• Do. 
2'(iii)'(b) and illustra· , Do. 

· ·tiona. ' 
4 

5 .. 
5CI""" I(i) l' 

7M 

7(d) .. 
9 (4) .. 
10 .. 
14(o) (i) 
14 (c) (ii) 

Dekte the whole •• · 
Do. 

... 
Alltrtd 

Redundant. 
,Do, 

Reasons. 

[See paragraph 3 (iii) ort.he 
Explanation below.] 

Redundant. 
· Do. 

Do. 

Dekle the word • male' and the · Paragraphs 2 (2) a.nd 6 of the 
. word • absolutely ' inserted . Explanation. 

· after • ohall devolve ', · 
;rOr • his ' Substitute • the •. 
ltllerl • or husba.nd • a.fter the 

· word • widows '. 
Submtuo • each ofthe widoWs • 

Jor • aU widows togeth~ •. 

I •••• 

Do. 
Do, 

Do. 

Do, 
Redwida.nt. . • 
P,•~mgraph'D!.(2) and '1. 
' Do. 

IU.AU 5 (Viii) and(is:) 

.. Delel. the wh~i~' .. · •• 
, • , Dtlo~ the portion after 

• intestate's dea~h '· 
Delel<l tho whole Section 488, Crimioal Proce

dure Code, ia outlloientl;r 
wide. 

5 (4\ .. 
6 (1) (h) 

Do. 

,• , · D•,. tho portion '1fi&h· 
out jus\ cause •. · . 

z..,., •.; • • in cue of Red~~ant •. ... ,. .. 
Do. 
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Suggufeil Emendilliml~cont. ' . 
-A!torcd. 

Deleted.· 
Rea.sons. 

. Cia• ..... .:,,,.... to Dtldo the whole •.• < 
Tile altern .... 

clauoo 3, 4 and 5. 
4 (2) .• ' .... .. 
7 to 22 (iuclusn•e) 

Do. 
Do. 

~3 (1) (a) 

25 .. 
26 to 28 
29 and 3.1 

so (a), ·(c) and (ej 

~ · Dele!<> tho wbolo 
Do. .. ~ . 

Paragt•t>ph 3 (il). 

Paragraph 6. 
l'arngraph 3 (iii). 

St!Miltlto ;; ~i a IDndn for the Paragraph 6, 
urposes ' of-his' or her "' 

~arriage "-for u of a Hindu 
sacramental 

~J;.p:~;:··· 
Para!!l'apb 3 (iv). 
Redundant. 

D!lleto ·the;,;; clauses &n;d Paragmpb 3 (iy). 
; ~titute instef!d-• the provt· 

B:b~~i~~l~~b.ree 11 for ., seve~ n Paragraph 3 (iv) . . 

years. Redundant. 
Ddeu the whole Phragrnpb 4. 

V Do. Paragraph 3 (Iii). 
Xledui; I .. .. .. . ~o. Do. 

Schodulo m · · -dJ;•. ~~: · 
Sebodulo IV • • Do '• . D 
Schedule V .. Do' .. • .. • . 0 ' . • 

Schedule VI • · · .. .. · · : (llil Excepting where equality of status has not been 
, To be aubstitutd j()T Ola11Se8 29 and 31 of Part IV_. - accorded to women no amendments h~ve been ~com. "29: (I) Subject to the provisions of tl}is Act, the Pl'O,· mended regarding proposed law of !Damage and divo~ce . 
. visions of the Indian Divorce Act•sh~ll apply f-0 far£ 813 On registration of sacramental man;age ~~wever our ~w 

may be to all Hindu ma~ages sole~ed before or a t.er is that if registration of s.uch marrJ.ag~ IS t.o be effective 
the commencement of thiS Aot. there should be u'nifornuty and regrstrat1on should .be 

(2) .Either party to a. marriage may also present .. made compulsory. ·The provisions for an alternative 
petition praying that his or her marriage may be declare~ civil marria«e are redundant and should be deleted. 
null a.nd void on the gro~d. that whe~ the conse?~ of hiS • The Act of l$72 (as amend~d by Ia~r Ac~) _is avail.~ble 
or her guardian ·is requiSite ~der the proVlSlons of. to any Hindu desirous of contr11ctmg. ll. c1vil mar~ta~e. 
Chapter I puch consent was ?~tamed. by fore~ or. frau~. Parallel provisions may lead to dolJ.bts and uncertamt1es 

Provided that such petitiOn shall be dismissed. if t~e and colliequently to litigations. " . . · 
· Court finds that the p;titione; has ~bsequently, mth hls, . (iv) Since the Draft Code seeks to ?stablish unif~rmlty 
or h~r free~ consent, liv~ mth the other party to the .among Hindus all over India~ co~lder.the grantmg of 
ma.rnage a.s husband o~ wif~. · . rule-making power to the Provmces inadVJ.Sll:ble. For !he 

' (3) Where a mamage IS ~~ed on t~e .groun~ that same reason we reoomme!ld a uniform pract1ce rtgarding 
a. former husband or wif~ was li~ and It .IS ad]Ud~d divorce and nullitymatt~rs as per Annexure" B here¥>· 
that the subsequent mamage was oon~ted m goo~ fatth ~hree years deser1lion, etc., is more reasonable gronnli for 
and with the full belief of the, parties t~at ~he .ormer - a decree for dissolutiofl. . . 
husband or wife was d~, or when a mamage Is annulled 4. We feel provisions for adoption have ou~liire~ th~!f 
oil any other ground children begotten before the ~ecree , utility O.ntl. they are now a burden on:the Hindu somaT 
is- made shall be specified in th? .decree a_nd shall'm a~ frame work. . . - · 

-respects be deemed to be-the legrtimate children of· their "5. Since "DattaHomam·" _ hM been abolished in respect · 
parents." ~ of adoption ceremonyprovisionil for ".Saptapadi" before 

· Explanatio-n. the "Sacred Fire" in marriage can·Iikewise he abolish¢, 
1. Th~ emendatio~. sugge~d h_erein are mainly in Apparently clause 4 (1) of Part IV of ~he . Draft Code.· 

respect of those proviSions whiCh fail to accord to ~of!len . is wide enough to preserve all ceremomes m vogue in 
an equality of status w~ch it appears is the basic prmciple , respective. localities. - Sim~arly since :• C~te " has. not 
governing the major mnovat10ns recommen~ed by th~:~. . heen.consi<iered necessary In ~ase of marr1age there IS no 

_ CodeinlntestateSuccessionand thelawregardingi"(u~b~nd reason why it should be any more.necessary for. any other 
and wife.. It is recommended "that some of the proVIsions purpose. In fact it is high time that " Caste " should be 
or those portions thereof that appear redundant be deleted abolished for all purposes. • 
on the principle that a statute of this type. should pe as · 6. The unqerlying policy of the Code being obvioulsy 
little wordy as possi\)le. . to- do "'!.way with legal. inequa.llties so far l!.s women are 

2 11) On the head of Intestate Succession the Code concerned, we !lave. suggested emendations where tbe pro-· 
re~mmends abolition in effect of (a) Mitakshara joint posed provisions have fallen short of the ideal. Thus, 
family and(~) of~ited estate held by women in ~erite~ as h'!ll already b'een pointed out, emen~a~ions have .b~en 
property, and provides for simultaneous succesaron of (1) suggestrd · wher~ the proposed .proVJSIO~ · rega.r<ling 
widow and daughters along with the sons, etc., to the ·.succession lind divorce do not amount to an equal treat· · 
property of a male intestate and of (ii) sons; and daughters . ment of men and women. • 
to the mother: a stridbana. ~ · ~5. Dr. P. c. Blswas, M.Sc,, Ph.D., Lecturer, Calcutta 

(2) In respect of the provisions· of simultaneous University Anthropology Departtnent. . . 
suc~ion abov? ~am~, it.is not. apprecia~d why there, Any modification to the existing Hindu marriage rules 
should be . any dlSJla.nty m the proportiOnate sha~s and. laws shonlij be based on ·religious and scientific prin-
inherited by male and females. Surely an equal prop.ortion' ciples of life. . ~ · · . 
betw~~n sons and ~a~ghte!'B sh~uld have _been a SIDlpler The scriptures ofthe Hindus and in fact ofall·the Aryans 
pr_oVIlnon and more m keepmg mtb the l!olicy of t~e Code. reveul . that the modification of the marriage rules as 
· .C~) No oo~~ents ·a~~ made herem regardmg . the proposed in the bill are detrimental towards the ordered· 

abolition of the JOt.nt family fo~ the. reas~n t~at the :"'ews progress of humanity and fulfilment of the object of 
of Dayabhaga Hjndus on thiS pomt will necessarlly be marriage • · · · 
acad:mical. On princip~e the join~ family should he . The ~ans rely on ~he principle. of apiritpal sup~maoy. 
abolished even whe~ Mitaksbe.ra }I~dus ,are conce;:te~ ... over bodily cravings. '. . . . , 
'.rhe proposed aboh!Ion of the . Widows esta~ I.S· • The w'brld conflict hints unmistakably towards solution 
certainly ~ ~ogresstve step, puttmg an_ end, as It does, of all problems in· the light of attainment :1' iritual 
to. an ar~1fi!'~s a.nd. anomalous conception that !eads ~ · supremacy over material power and glamour. 0 -flP 
~ndle~. disp';l · · . ' . . . ·.Let us wait and see how the. future world adjusts itself 
. 3 .. (1) On th~ law"regardmg h~sband and. ~e the Code on spiritual principles after the great conflict is over and · 
mt~uces)a)monogam~.~nd ~vorce, (b) op.tt?nal re.gis- then amend our social laws a,nd rules. 
tru.tton of . l;la~ramental mama~e a.nd (r.) ctvil ma'\l'lage In the scriptures of the Hindus, and other nationalities

0 
' 

.as an .. alternative 1? .the sacramental: · · · the :duties of the hushlttld and wife are clearly iaid down. 
(u) In onr op1mon the al!-"rnatlves to clauses 3, 4 · These have withstood the test 'of time a!; well as biological, :'\! ofPa.rt IV are mo~ Cf>mplicated a.nd_ are not therefore anthropological, sociological and psychological experiments: · 

preferred to the ,ongmal clauses. even ~o the present day. These laws and rules e.re,bas~d 
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on experii:nents made by ancient sages and the humanity population, and have indicated the many benefits tha\ 
for ages. Is it wille to shake the solid foundation of the have been ~eri:ved from this practice. 
Hindu life and home based o~ religious truths' and. drift 
into confusion, worry and agony as seen in other parts 1§. Mr. T, C. Das, Senior Lecturer in Social Anthropology, 
of the world~ A comparative s~udy even of the non- Calcuua UniverSity, 
Ary~n-Saptals, Khals, Vills, Nagas an,d other aborigines l shall deal with some of the clauses of Part II of this 
of the world will ,11how how these tribes even desperately Cod? frbm a. sociological standpoint, In some of the 
keep to' preserve the religious aspects of their. marriage sectiOns o~ this draft Cod~ we find undue preference given 
rules. The progeny always deteriorates as a result of that · to the fair sex. Thus m clame 5 clause 1 • mother • 
crossing between inferjor types. To purify the race the ~s placeif before ' father ' in the order' of succes'sion. Thill 
genes of superior . type mW!t be inherited · by posterity IB also found in clause IV of the same section where 
otherwille the race and the nation is sure to r<itrogr,ade. '' father'~t mother" is plaeed before "father's father". 

·The existing Hindu marriage laws and rules are perfectly • I!! clauses V and VI, the same tendency ill observable 
in conformity with the biological and eoological·conditions in the first two cases of each. Again j.n clauee 14 of Part 11 
of life in India· and the environmental and other factors while indicating . the · order and -mode of succession to 
have been taken fully in aCCOlll).t in framing the marriage 8tridkam, the '' mother " is placed before the father and 
rules as laid down in scriptures. · · · " mother's heirs " before the father's heirs. This prefer-

Tiie existing Hindu marriage rules and-laws are quit0 ence to the female parent over the male one has no basis 
complete .and those, who framed those laws considered · in the Hindu JlOcial organization. · Hindu .society all over 
all the. aspects of life m!nutely. Any attempt to modify India, except S?me parts of the south, is patriarchal in 
these laws will lead to upsetting of spiritual, moral and nature. · The Hind WI o~ tllis area have patrilineal descent 
social structures. Manu's marriage rules and laws are patrilocal. marriage, _patropotstal. authority. Betwee~ 
perfectandinframingthoselawshe.took into accountnot father and mother, the former always holds a' superior 
only SOE'ial but alsQ eugenical aspect of marriage life, position in all respects 1!0Cial, political, eCOnOmiC and 
:IYianu has mentioned in marriage rules that those, who are .religious. Under ~ese .llircumstances to put the mother 
mentally and physically unsound, should not· marry at all. before ·the father .m matters relating to inheritance is 
Thill is why he did not think it necessary to. in~roduce definitely against the natural tendencies ·Of .the Hindu 
divorce· in our Hindu marriage. ' society. It is in fact anti-social. There is rio sociologioal 1 

Divorce is the enemy of marriage, and if made easy, justification for such an attempt. Therefore we propose 
might prove destructive to the very instituti,on of the that in all those places referred to above the father !llli.y be 
family. The divorce law tempts both men and women placed before the mother. . . 
to commit adultery by making it the only gate to freedom In clame 21 of Part II it is proposed that if •' a Hindu 
and possible happiness. Therefore it is, in its nature and has C!l3..sed or ceases to be one by conversion to another 
results, a shameful and wicked law. When. we pass from religion, children .born to bim or her after such conversion 
laws to practice we find that the divorce rate varies greatly and their descendants shall ·be disqualified from inheriting 
in different countries of the world. In many of the broken the property of any of their Hindu relatives unless such 
homes there are children- whose lives and general outfook children .or descendants are Hindus at the time when the ~ 
becomes marred by the ~epa.ration of the parents. ' Accord· 'succession opens." When a. Hindu is converted to another _ 
ing to World Almanac,' over 100,000 children are alfected religion, his children, born after such conversion, below: 
directly by the divorces granted annually in the United to the new religion which he embraces. . Section 21 pre
States. We should therefore be ~areful in introducing supposes that such children 'may come back to the Hindu 
thilllaw on our society. . fold when they will be again entitled to inherit the property 

In modem tinles -women demand )lq'uality in every of their Hindu relatives. Hinduism is not a proselytising ' 
sphere 'of life.-. This is quite inconsilltent with the duties religion; conversion to Hinduism is not possible. In Hindu 
pf a wife. Max Runge, a Gynoocologillt of Germany, religion there is no ritual of conversion even. There are' 
asserts that '!the womel}.. is in no way equal to the man, prayasckittas or_ penances for sins committed by a mail. 
but possesses absolutely different qualification~," Besides But there is no shastric. Oeremony by which a man or woman 
physical difference there are important psychic difference belonging to another religion may be converted to Hinduistii, 
in . women. · The inconsiderate response to every " sti- In recent years some of the Reforinist Organizations have 
mulus" marks on important psychi<rdi:lfererice in woman. started conversion to Hinduism by a number of rites which 
The renowned psychologist Mobius of Germany says that h&ve no mllformity. So, if this section is to work smoothly 
there is a.. mental .and spiritual inferiority in woman as then we should prescribe the essential ceremony ·or cere: 
compared with man, somewhat as a child may be consi- ·monies for such conversion just' as -it has been done folj 

· dered weak-witted by comparison with _adults and in the ·.sacramenta.! marriage (section- 4 of Part IV). Otherwille 
·same manner .-as a. decrease of mental ability becomes confusion will arise leading to litigation. 
visible-earlier -or later with growing .age. Mobius ascribes Moreover this concession i!! not a. healthy p~ovision for 
want of judgment and lack. of creative inla.gination on tjl!l the growth of religious conviction. An individual may 
one hand, abd absence of ;independent thought· on the . 11;eer from side to side under the influence of inheritance. 
other, . to be peculiarities in women. He speaks of their Suppose a Hindu 'A' turnS a Muhammadan dwing the 
incap,ability of self-control, theit emotional vehemence and lifetime of his father '.B '. ~ son ' C ' is boru to him. 

. dillsiniulation. He closes by "saying ' After all the weak- after . this .conversion, ' A ' predeceases ·his father ·, B •. 
mindedness of the female not ~erely exists but is a neces- Now ' C ' in order to inherit the property llf B, may seek 
sity '; and he ,demands'. Protect the woman against ~admission into ~du fold without having ~y conviction 
intellectualism.' ; m Hindu religion. On getting his part of the inheritance 

I appeal. to"the members ofthe Committee to consider ,h~ may again come back to the Muslim fold, Neither the 
. the more 'important aspect of marriage. People must be Hindus nor the Muhammadans will have any respect for 
_educated to consider marri~e s~ri~us!Y· The major~ty sue~ weat:her:cockf: .. This. will turn them into oppor- . 
of· young people c.ontemplatmg marriage hardly g1ve turusts "Fhich IS against social well-being. . . 
any thought to its significance as an institution to per, From a11other side also thls clause is dangerous. to the 

/ petuate the. race and civilizations. For this reason, the· Hindus. Abduction .of Hindu girls---m:arried unmarried 
pa.ssage of suitable State laws and regulations making i~ and widowed-by Muhallli!ladans is a common'thing in the 
imperative for persoxi.s contemplating marriage to undergo villages of Eastern Bengal where the Muhammadans are 
rigid physieal and mental examination. Person found in absolute majority. Clause 21 will now add an economic 

·to be deficient from eitherthe mental or the physical stB.nd- in<Sentive to the already existing other incentives. . If a 
;point Should be prevented from marrying or b~. allowed widowed girl be abducted and converted to Islam and is 
to marry only after they have undergone 'operations which married to a Muha,mmadan the l~>tter will enjoy along with 
would ,make it impossible for them to reproduce offspring. the bride, the property sbe has inherited from her husband 
If educated properly, the .vast majority 'I'('Ol:!idundoubtedly and probably also from her dead father or other relatives. 

· insist on such a. procedure. In European. and American So this will be a. natural stimulus to the abduction of 
countries lo,ws havll been introduced in this line and they Hindu :women of all a~. In order to facilitate the inheri
ha.ve got a. 'Very good result. In Amelica about <thirty. tance of property by'a nlunber of renegade Hindus section 
States have passed these.laws. Gosney and Popenoe in an 21 of Part II jeopardises the social and moral safety of a 
interesting book have reviewed the results obtained i n · large number of Hindu -women and together With that 
California. through this method of reducing the undesirabls happi11rss and welfare ·of .these families. This section 

..,. 'nt!' 
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Jn multiplied. Thi~ is not ~ .heaithy condition. ,Under 

. . . childtett born before conversion, if they h Y . cumstances Hindu soctety sheuld not obJect to 
also dcpr!VI'.S the th .o:.-01 inheritance of p~:operty ~m t ese ctr · · 1 · sl tion 
do not follow the fa er, uv '""ther This is another soCial this permtsstve egt. a. • . • ' 

·ooth thefatltera:nd the granw<> · ·, , o The•next measure which this part of. the Cod.e .mtroduces 
· · · ...... , abolition of restrirtions on mt~r-rehgtous gl'()up 

illJUStl_ce. P•»T III-A. IS p .... vl" d 7 f p "'" IV c 'b th • "" · · Cla.u•es 3 an o II•" pres rt e at 
· · tenance ' is mamages. • · · t' el " b 

J/ain/t'Mfte<!.-The ,~xpresston .'man~. sacrament& and civil marnage, r~pec ~~ y 'm~y e 
d !I;_.a,in sub.section (i) ofsection3, as P:O~slo~for ~o?d, solemnized between, any two Hmdu~. According to 
~~. drwidence • I propose toaltertt mto proVIs!on 'JA'U 2 sub.oJ.a.use 2 of Part I of thts draft Code a 

{.lo f;f~~othing residenceandeducation' on theilllowm~ ID d~, ~eans a.'person professing. the Hindu, Buddhht, 
or a' In cla~5 where the dependa.nts are enumerate Sikh or .T>n.ina. religion.' In the last illustration of this 

J!IOUI!, 't with a number of them who are minors. Mere food, t' Br~s and At-va. Samajists are also included under 
we me<> h . d endn"ts are not sec ton • C H' d ., b all I thing and residence to sue rumor ep .... this term So under this ode a tn u proper ww e ow. I 
~ffici~nt to turn them into useful members of the co_mml~- • ed tQ m~rrv a. Buddhist, Sikh, Jaina, Brabmo or Arya 
;ut They must be properly educated. Educaho~ ~s 8 1a'ist and vice versa without any difficulty. This is a 
th!birth ri"ht of every citizen, though unfortunately 1t r ~~~ and logical elaboration of the first measure. We 
Rot rt'!!ll.rded as such in India. If a minor b~ not proper Y n d not be afraid that every Hindu proper wiD seek for a 
edue&t,a he will be a. burden on t.he soCiety and may nee tner in one or other of these religions a.s soon aa this 
ultimately turn to immoral ways. ~aft COde is enacted. Society moves slowly; it does _not 

' ·_ P.!.I!.T IV. . . . accept changes by leaps a~d bounds.. S9 mere lell;lsla· 
• (md d' -P&rt IV of the draft Hindu Code tion will not induce,the ordinary members of the. Hmdu 

. !;";!efour ne:::e~res in the laws relating to Hindu society to change their custQms at , on~e. It will o~lly 
lilt . u : They are the following :- , remove the legal disabilities t? sue~ a muon. T~e sOCl?l, 
m(Ir Complete .removal of restrictions on inter-ca&e religious, .economic, geo~a.ph1cal al!d cultur~. difficult!I8 

m~trria.ge; (2) partial removal .of rest~ctious _on i~ter- will persist for a. long. tl;Dle. They cannot e so eas1 Y 
reli ·om marriage · (3) introductiOn of divorce m Hmdu removed. . . 
soc~ty; · (4) prohlbition of polygamy, i.e., marriage of The third new ~easure ~hat we.find J.? thi~ part o~.th: 
one man with more than one woman either simultaneously draft Code is the ·mtrod'?'ction of div?r~e m ~d? somet~ · 
or one after .another. \ Though this is also a ptece· of pe~tsSJve legislation yet 1t 

We sh!lll deal with these four new measures one-by one. embodies an element of compulsiOn. When. b9th the 
• Caste is an ancient institution of tl).e Hindus; it is, parties to a di'l\()rce bring it about by agreement 1h ~~harm
in fact the back·bone of the Hindu sodial system. Eyery · less so far as the individuals are. concerned ... But when 
other :mrtural trait of the Hindus~ is integrated to this it is imposed by one. of the· parties on the other it ma;r be a . 
in~titution. Commensuality and connubium are the two source of much misery to the latter. Cases of divorce · 
proestals of caste-system. In uur general discussion of for proper causes are few and far between among ~oples 
the basic principle$ of Hindu inheritance we have already who practise it at present. Tlie true cause of ~vor~ 
shown that one of these, namely, commensuality, is doomed in moat of these communities is sex hnnger. Vanet:y m 
t<> disappear, within a. short time. The present wa~ has sex life is a very important urge in human society. . It IS so 
civen the deathblow to this lingering trait. . Connubium iU:teiiSe in certain classes of people that they take recourse 
is also being slowly affected. Education. has broadened to any subterfuge in order to satisfy their lust. Where 
the outlook of Hindu men and women. At the top of the polygamy is prohibited, divorce becomes frequent,!\ If 
societv women are coining out of their seclusion more and di'l'orce also is !!lade difficult to obtain it drives these people 
more·"" the years roll on. European ideals have set the to brothels. It- is a vicious. chain ; it enforces a class of 
balls rolling. There is greater freedom of intercourse ·people to commit greater and greater mischief to theUJ· 
between the young of both the Rexes now, thau quarter of a selves tht>ir'partners, and to the societv as a whole. ·Not 
centurJ> before. ·The inevi~ble r_!'sult is .an . increa.~e in only this ; divorce breaks the family' and leads to the 
love· matches. Mutual selection of spouses 1s now far more unhappiness of the children .. ,These are grave considera· 
frequent than before the last Great War. The present war tions which dissuade us from supporting this measure. We 
ha;~ given a considerable ·impetm to .this condition. As a do not believe that those who ,really need divorce .will 
1..,8ult the caste cmmubium is bound to be affected. Under get it. On the other haud.it will be a terrific weapon fn 

·- the•e circumstsnces, I think, the abolition of restrictiolllj' thehahds of unscrupulous. people who will ~mploy it to fur· 
on inter-caste marriage is a timely measure. It i~ a piece ther their. nefarious purposes. Thm!gh the framers of the 
of permillsive legislation. No on~ is required to marry in draft Code have not allowed barrenness or illtreatment as 
a. caste other than that. of Ins own. The orthodox. causes for divorce yet they have ket>t one clause which will 
Hindus may continue to observe all the restrictions imposed nullify · all their strictness. ~'his is sub.clause ( f ) of 

. upon them by their society, No one will hamper them. clause 30, Part IV. A malii or woman may get a decree of 
The proposoo law does· not force them to give up their dissolution of marriage by·the simplr expedient of keeping 
old culltoms. All that it?<fem~tnds is a little frp.edom a concubine. · 
for those member• of the Hhi'du society who wish to seh)et If we look at divorce from another side we find' that it 
their life-mates from any caste ·they like. !t is a. just will lead to increase of .immorality among women. MoRt . 
dPmand and the ort~odox part of our some~y should of the Hindu women are dependent on their husband or 
lll'8-~Y concede to 1t. H_Ist?ry sho~ that ~ter·caste sons. If divorce separates a woman from hC\r husband then 
ma.mage wa.s .a normal a trail' 111. the 1Imdu soc1ety at ~ she will have to depend on her own resources, which ·as 
p,n~ of w!uch the orthodox people are now proud. we know, wlll not be sufficient, in most of the cases, to 
Soe1ety abohRbed ~t a !ater stage under, ~ome pressure provide her with food and shelter. We catlnot think of a 
110nd thereby kept .1tself 1_11t~ct. .Now, ag~tn, ne~ circum. · solution by marrial!e'. The Widow Remarriage Act is more 
stances have come mto bem~ and tf OIJI' s_o01ety fails to react than ·fifty years old yet very few ;widows find. a. chance of 

· to t.hem properly there will be malad_Justment which is, remarriage. So there is little hope for finding any relief 
perhars, the greatest malady of the soctal body ... A living from this side too. In India women 'are not generally 
orgaiUS1ll,alwayR undergoes ~hange. ~enever 1t IS unable trained to earn theidivelihood independently. So without 
to adopt_ 1tself to a new e~VIronme~t 1t IS sure to meet with sufficient property and without sufficienl:l training for 
<le~ctJon or. degeneratiOn. Soctety also b~aves · like earning a. livelihood they Will be naturally driven to prosti· 
a h~g ~gll:im. !:·also ch.~nges dunder. sttmuli. But tution. Indian sociologists are painfully aware of this fact. 
Q~~ona ,Y. 1~ 0~ 18 ca~J Y an grows a~ outer shell Whenever a. ·woman, is ·nowadays, separated from he\' 
.wtthm wh1ch 1t th1~~ of~~~~ a shelter~ hfe. This is husband either by death or· by other m~s. if she ha.s no 
not a .healthy condition. ~t 18 d~genc~atwn,. So long as meam of livelihood; she· invariabl drifts towards·tl1is 
the H~dus absor~ed the different tn!Tading hordes like the life of shame. Divorc will' tyh · b Th' · 
Ba<:trians Scvthians, Huns, and others the B • h d . ~ mcrease etr num er. ~~ ts 
Rut when' they lost this capacity the be' an·t! ouns e · a. far greater 8~.ctal evil that the good w:_e expect from this 
which manifested itself in counubiJm a~d com~~s:Sitell ~easufethi In VIew of these facts I am against the introduc· 
'"Evelt"9.t present we find instances of this kind of de"cner~: \v 0 8 ~easure. · . . . · 
tiona.mongthe{rimitivepeoples 'J'heHosofK 1h" . e now come to the. last of the four maJor cbang~s 
developed these trait~! in ordl'!'to' nreserve tlleir 0~11 an ~tve wfc\ the Code pr~poses to briiJg abo~t; i.e., prohibition 
from the attack of the· Hindus.· Other instsnc . "!1 ube o P0 yg~my (!llarrtage· of one mAn Wlth more than on.e 

1 · , es ea? e woman e1ther Sl!DU!taneously or one after another). .This !s 



also another ancient institutioti of the Hindu$, In Bengal Sub-cuflt/Je (a) of C/au.'le 3, Part tV.-This . clause 
it attained its highest development in Kulin polygamy should be abolished altogether. I h!lve ~ready adduced 
when case.~ of a single man having more than eight wives my reasons for it. · · .. 
were not rare. · This extreme state of affairs was prevalent 
only among a particular social group, namely, the Bhanga Clame 5 of Part IV.-This clause nullifies sub-clause 
Kulins among the Rarhi Brahmins. Even in 1866 we find (e) of clause 3 of Part I·V. AB there is no penalty dause 
that this extreme condition did not prevail. In the ·re~t to uphold sub-clause (e) of clause 3, everybody will flout it. 
of the Committee appointed in 1866 by the G~vernment of The fl:amers of the Code are !>f opinion that there is no 
Bengal to report on the necessity oflegislating on the subject necess1ty for strictly observing this sub-clause except in 
of polygamy among the Hindus, it is stated that ' spre.ad cases of force and fraud. I beg to 'differ from them. 
of education and enlightened ideas as well as the growth I:iJ. cases of civil marriage this principle has been very 
cif a healthy public opinion on social matters among the stringently followed. I:iJ. sub-clause ( 4) of clause 7 we find· 

' people of Bengal, has so sensibly affected this custom that both the bride and brideg~;oom will be required to take 
that the man-J,ing of more than one wife, expect in cases the permission of their respective guardians til.l they have 
of absolute necessity, hns come to be looked upon with completed the 21st year. The stringency is evidently due 
general reprobation.' Even in those. days, the Report to the fact that the· framers of the Code wish to provide 

"States that m1-rriage of more than four or five wives by sufficient safeguards llgainst this new method of bringing 
one m'an among the Bhanga Kulins was very rare .. Educa- about marriage, which, they.apprebend, will be subversive 
tion has made much progress since that Report was written, of the healthy influence exercis~d by the gba.rdians even 
three quarters of a century ago. Public opinion has in sacramental ~arriages especially as the rite. to be per· . 
practically pushed the custom to the wall. Personally formed may be e1ther-pa.rty · So I propose that sub-clause 
I have not witnensed a single case of polygamous marriage . (e) of clll.use 3 should be replaced by ~b-cl.au~e (4) of claus11 
in my life and I have not heard of more than half a dozen 7, clauses 5 and 6 should ,be changed m this light. · 
cases· of. polygamy. As a social anthropolog~t I have Clause 28 of Part IV . ...::. It is claimed that this clause 
always keeuly obselbVed such cases. On analys1s most of has been introduced to check the dowry evil. The clause 
these cases are found to have peen d11e to causes other than is incomplete, iruidequate and useless for the purpose for 
lust. , . _ which it has· been drawn up. The dowry ·consists of 

~ Polygamy is a recognized institution among the primitive money or goods or bot)!.. The Code proposes that this 
peoples, o)l over the ~orld. But . even 'primitive men do property is to bt- kept in trust by the transferee for the benefit 
not indulge in it merely for lust. Where the e:~~."treme form ·of the wife till she completes her eighteenth year when this 
o'f·polygamy is found in primitive society as in Africa it is property is to be transferred to her. This clause does 
always due to economic causes. The wives ii.re the not put any limitation on the value of the property 
·labourers. But such a condition is unthinkable in India. to be thus kept and transferred. So the parties are at. 
In this country polygamy has neyer been taken recourse liberty to pay or· ·to extract as much as they like 
to merely for .supply of labour either by the backward or ·.can. There ps no proVision in clause 28 or in 
or advanced peoples. On the other band, poverty is an effec- any other clause to stop it. Dowry turns into an evil 
tive check to the polygamous habii;. This is 1rue in primi~ . where it transcends the ordinary limits of a marriage gift. 
tive as well in advanced communitiet. Most of the people But it is very difficult to fix up the possible limits of otdi· · 
in I:iJ.dia cannot afford to have more than one wife 1!-t the nary p1arriage gifts. There are different classes of people 
'same time. Polygamy is the p'f'oduct of maladjustment. with different capacities for payment. Even the callaoity 
In Africa it is due to.. economic maladjustment ·and ill for payment iS' regulated by the feelings and sentiments 

• Bengal to sooial maladjustment. Th,erefore, if we Wish to of the giver. So it 'IYill turn ~ut a. very complicated affair 
stop this custom we should try to removethe true causes to prescribe suitable limits for ,!lowry for all classes of 
of maladjustment. A social custom cannot be repressed people. Moreover this will not give the desired relief. 
by la.w without producing maladjustment in' some other Anybody who is willing to pay m01·e than the. scheduled 
sphere. of ,13ocial life. Th,jl present. attempt will produce rate may do so directly .. Law cannot possibly stop such 
such a maladjustment in the following case. direct payments· between individuals. Even a.n extra 

Birth 'of a son is an absolute necessity in Hind,u social effic1ent C.!. D. will ~ot ~d it po.ssible to c~eck such. 
system. On him the parents · depend for maintena-nce payments. So clause ~8 will not brmg any relief to the 
during the old age. After death, the son is· required to . .dowry oppressed SWl:rdiaus. ' 
perform a. large nm;nber-of ceremonie~ ·for _the' spiritual · This clause fw:ther.implies that all_payments made on 
benefit .of the parents. The masse~ still· believe smcerely the occasion of ma.rriage are for the ~enefit. of the wife. 
that the souls of the de.ad parents will hanker for.~ p~lmful . As a matte!'offact this is not so. Majority ofthe payments 
of water fr?m the son. They cannot have, peace m. the are made to the bride's guardians (not to the bride) either 
next ~orld 1f there be n.o son to perform the ~uneral ntes. to help him for the loss of a worker' of the family who ha~ 
Such I~ the great necessity 0~ a spn to the Hmdu. Now, beeh brought Up at its cost. None of these ideas entitle Jhe 
,accordin~ to the draft Code, 1f a man happens to have a bride' to ha.ve the benefit of the payment made by the 
barren Wlfe. he cannot have a. son except. an adopted on~. other party. The framers of the Code have taken into 
Even that IS not an easy affau; ~or an ordinag man who IS oonside~ati~n only that microscopic section of the popula· 
often unable tq spend the requ1s1te sum. He IS not allowed tion which pays for the bridegroom 

·by the proposed law to divorce the barren wife, nor ca~ he " . .' . 
marry ii. second wife during the lifetime of the first. Under I do not wish to add anything more here. I · have 
such a. condition he will 'h~~ove to take recourse to subterfuge a~dy shown the futility of taking inadequate legisliitive 
in order to get a divorce. This is maladjustment forcing measures against dowry in COllllection with the Benga.l 
social degenera-tion. Dowry Restriction Bill, 1940, introduced by Mr. S.N, Biswas 
- In Benga.l polygam:~C bas practically disappeared. Edu. . on· the _6th . September 1940. in the Benga.l Legislative 
cation, public opinion and female emancipation have Assembly (Vlde Mo~ern Rev1ew, December·l941, pages 
pushed it out of the·field. If ever' it is found anywhere '1589 to 594). _ · 
now, it has a solid Basis and it deserves existence in s1,1ch 
cases. To introduce divorce, in order to abolish polygamy 
will, in my opinion, lead to greater mischiefs tlian the Sub-ckty,se (2) of Clause 12.-A very important socio • 

. sporadic cases of polygamy. We should allow society to biological principle· ·involved here. The draft ·code -
' uproot this evil as it has been doing so long, slowly and , · holds that the primary right to give a. son in adoption lies 

gradually. No legislation is necessary for this purpose. with the father even against the will of the mother. . She 
· I shall now deal with the different clauses of the <lfaft need not be consulted ; her dissent may not be given any 
Code against which I have objection:- ' · consideratio~ Biologically both father and mother are 

' S11b-claUse (b) of Clame 1, Part. IV.-This clause is equally active in the birth of an issue. But the personal' 
incomplete. Many t'lea.r relatives have p.ot been included contact between mother and child is fur more direct and 
in it. · AB a. concession to strong Hindu sentiment marriage durable. It extends over the ten months of gestation and 

..) , of the children of two brothers has been prohibited absplu. afewyears (especiallyaJ)longthepoorerclasses) ofla.ota.tion. 
tely. A simila.r sentiment a.lso is found against marriage The chilq is more dependent on the mother during the first 
of-children of two sisters. But this has not been prohibited few years ofitslife when it remains in a helpless state. It is 
in the same manner. There is no justification fori~. t!le mother who helps the ~hild to grow out of this helpless 
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· child .... (b) The daughtE-r whose 'consummation in life' is in 
. This'intunate relation 'botween mol:her and . wifehood mil take one share as the widow of her husband. 

• ~tate. , nsible for the gre•lt~r intenSity of atfe~on • 
1s '!3tu.rallY 7 lind between them. The father certainly (c) ·son shall take half the share of a daughter in · 
which we :sud . Y tht> samt> position. The affeqtion between respect of the mother's stridhan, not inherited by her from 
d(l('s not st~: oannot have the &}me intensity.· This is her h.usband. Daughter thus gets half a share in he~ 
~th~ 1 Jaw. Under these circumstances, I do not father's property, she gets one share of her husband's 
~ ~ustifi~tion either pocial or biological to endow p~erty in the roll of a wife ; she gets one share of hQl 

_ :e=~alonewiththeauthoritytogiveawayasoneve!l mother's stridhan. But son cannot travel to a different 

3~ the wm of the mother. In other ~ of this family so he gets one share of his father's property, and 
C~e a systematic attempt has been made.~ llll:prove.~e half a\;ha.re of the mother's t$'idhan. Both males and 

'tion of women even against econonuc. and soc1al females take property absolutely and can becom~ fresh 
"£:rests of the country and community but here the Code stocks of descent. In this wise, the favour shown unto 
stops short and even legislates· against the just and reaso~- "daughter" is not called for, specially when a Hindu 
abledemandsofmotherhood. Thisisindced strange. !tiS father is bound to maintain his unmarried daughters and 
therefore, propose that the. consent of the ~other ~ust be when unmarried daughters are bound to be maintained 
taken in every case of givmg away· l1> soa m adoptioa as out of the·estate of their deceased fttther. · 
long as she lives.' . . · on· a review of the draft Code regarding intestate succes-

Olause 13 .M.-The draft Code prescribes that sion I find that it will accelerate the fragmentation .of 
a boy should belong to the~ of his adoptive father. properties, invite complications by the provision-of women 
Here .the Code recognizes the Hindu social organization taking the property absolutely, <l!'eate family disruption by 
but 9n1y in part. ~stes, according to thi? Code, ~ean the introduction of strangers· as sharers of the property (the 
ancient varnas, VIZ., Brahman, Kslw.triya, VlloiSya. and Hindu woman ceasing to be a member of the father's 
Sudra. In many parts of Incjja there are only two varnas. fanlily after her marriage) and impair domestic peace 
now, namely, the Brahmans and...,$e Sudras as in Bengal by the accentuating the legal ri,ghts of simultaneous heirs . 

. and !f.adre,s. But each of them possesses a large number. The devolution of property by 'l'lills in contravention_ o£ the 
of 9IDall or big-social groups each independent in its funo- order of intestate succession will be a paradise for lawyers 
tions and occupying the same position in modern Hindu as such wills will be contested to the detriment of happy 

- social organization as the va.rnas,. perhaps held in ancient relations amongst the sons and daughters of the d.eoeased. 
times. -Caste com~ubiumand commensnality are not nowa.- The Code will increase litigation and dismember properties 
days practised in relation to the ancient varnas, but in · for mere run. It will thus deal a death-blow to the property 
eom~e:xion with the sub-groups of each of these. varnas. owning community, although tho agitation in favour !Jf 

. Therefore, functionally these sub-groups are of the same such a Code is carped on by persons who are mostly not 
status as the ancient vamas. So,jnstead of insisting on the owners of properties. ' 
fact that the adopted son must &long to the varna of the I fuel ~e"', strongly on the provisions of the draft Code 
adoptive father we should insist that the former must belong • J, 

~ the same sub-caste as that of the Ia.tter. , The regarding intestate succession. I record my opposition to 
' adopted son comes to live in the fmmily and society of his them. ·The other parts q,fthe Cod:e register on the whole an 

tl.doptive father. He can naturally demand a peaceful social improvement. on the !)ltisting state of .things, and I am in 
life for himself and his descendants. Now ,,.if in Bengal g~neral agreemen~ with them, although with specific provi
a Namasudra boy is adopted by a Ka.yastb.a father which mon I have IllY disagreement. In short, the part regarding 
i8 allowed by clause (ii) ,of c~use 13 he will not certainly . intestate successiou ~lis. fur strong CQI!<iemnation and I 
find a very j?OOOOful soCla~ life. .The two social group~ enter my protest agalllSt 1t.. 
are equally, if not l!lOre Widely, different from each other · • . . 
astheBrahmansandSudrasofold,insocjalstatus, manners 18. Pr!)fessor S. N. Das Gupta, C.I.E., I.E.S. (Retired). 
and customs an4 culture. Kayastha' society-will never The.object of the Hindu l-aw Committee appointed ,by 
allow such a person to 9coupy any position in their com-- Governmentwastoformu!ateasortofuniversa!Codewhich 
munity. This 'llill be repeated whenever adoption will would ofT¥ for legislation certa.it!' suggestions regaromg tlie 
take place between two different sub-castes even. We t~ree departments, namely, Succession, :Marriage and Adop· 
have no sooial or moral justification, under these circum· tion, such that there may be an uniform Code for all Hindus 
~ces~ to allow 11 person to endanger the social happiness in ~rit!sh ~dia so as ~o. ~bviate .the evils of piecemeal legis· · 
of a mmor. Therefore, I propose that clause (ii) of lat10n m different localities. First of all I do not see any 
clause 13 'b!" snita~ modified with an eye to the modern necessity why there should be an· uniform Ia.w Code for 
conditions of the caste system in different parts of India. such a great country like India where different races with 
. Sub-clause (tJ) of Clause 13,-The age-limit for adoption, ~fferent legal.~ custo~ary traditio.ns live., Customs in 
as prescribed in this clause appears to be unsa.tisfactory. d1fferen~ lo~~ti~s g;o*: mto law and such a growth parti-

• A boy who has attained the fifteenth year but 1:ra.s not cularly !II Clvil.mstl~U:lOns ought to be left ~.the general 
completed it may be given away by his parents to a.nother cha.~ge n:' publi~ opll'llon and should not be ~mtiated from 
man without paying any heed to his opinion. By the time outs1de. . ~he history of ~he. development from the time 
a boy reaches t)ris age he develops .Jikes. and dislik . of the GnJhya Sutras to tli~ t1me of the Nibandhas shows 
h~ beco_mes collllcious of his personality. This is a CQ;ct: the same tendency and t~s ~ndency. also appears in the 
t1o'!- which may not help in fulfilling the purpose ·ror which grll:d?al cha_nges and modifications of Hindu Law during the 
h? w adopted .. ~ most 'Cases h~ _will not be able to forget Bntish pen?d· The~e are elements of Sastric law which 
hm past asso?'ati:<>ns·. The t~alll!ng he has received has though vahd ~s Hindu ~aw, ~.g., ,.the Gandharvi!.'and 
~come fixed m h111 m1~d. and 1t ,>ill be difficult to eradicate Ra~a.sa -~rrmg~s. It IS not mtelligible why piecemeal 
1t S:ltog~ther .. But t.h1s ;s essential for peaceful family and . legmlat10n m ~arr1age sho?ld be r,Gga,rded as an evil and 
social life. His ha.bits have already been formed and they why a change m the .marriage laws should necessarily be 
~y not fit into the life which he will be required to lead . ~ccompanied b;y; a'· change in the law of succession. As 
~ .fu~.· These are some of the socio-physiological 1de.as. change With regard to certsin. forms or ~rticlesil'of 
difficnlbes of adoptin¥ .~ grown up boy. Adoption, to b~t mamage t~ere may be a law effecting changes in that res· 
~cceasful, must be hm1ted to a lower. age. We would pe.ct. It IS not a!so understood why people following 
prefer the twenty .year to be t~e uppermost limit. Thus • Mitak.qhara· acc,ording to custom, tradition or reli · ous 
dunng the formative years of life, which start from about sense should have a code of law which is the same a fh.o 
t~is age .th~ adoptive family will be in a position to train that follow Dayabhaga or. that there should be a 6 newie 
h1m up m 1ts own atmosphere and according- to its own formulated code of succession'which is neither D y bh Y 
ideals. The changes. of conflict in such cases will be far less nor Jlfitaksha.ra, nor Mayukha which should be a ali a~a 
than ch:~~duld occur under the arrangemegt proposed by ~ormly to diff.erent people who follow the ~~~1rr:en: 
the e. scnl?tures. 'Such a legal code Cl!unot justifiably called 

· B d Ma '· a :amdu law code bu_t a new law code introduced for the .. 
17. Raja aha ur nlloll Singh Roy, O.I.E., of Chakdlghl ~dus ... In such Circumstances why {or the sake d{ 

The draft Hindu Code favours daughter at th f ~Ol"l?-1ty o'!-e should hav~ not on11law code for all people 
· the son. It can be gathered from the following p ~ .cost. 0 liVIll~ m India as ~he Indian Penal Code. Introduction 

(a) The intestate's dau hter who i ~'f!Sions . ..,.. of this .Jaw code. drives awa.Y. the Hindu Smr.iti Sastras as 
heir along ~th BOIJ: will take ia!f a shar/ a Simultaneous governmg martJage, succclsion and adoption and should 

hence be·, regarded as striking at t~~ T?Ot of the basic 



structut'e of the Hindu feligion. For it is the fundamental 
pi·inoipleoo~ _Hind';Jism ~ha~ ·all Rindus'.should follow the 
Hindu SJDJ;tti Sa.stra ')'hich mcludes the t1me honoured local 
customs as well. One cannot offer the new fangled code 

- sastra as a substitute for Hindu Sastra. 
:Moreover the framers of the code have not been success

ful in attaining any real uniformity. Thus the alternative 
, clauses "5 and 6, of Part IV, do not seem to be in agreement 

with original clause 3'. Again in succession to property in 
clause 27, regarding th~ Marumakbttayam and .the Aliya
santha,na. or Nambudri 1~ allowed to sta.ud as an exception. 

PreUminary~ 

In page !! the word caste has been used to denote the four 
primary va.rnas but in actual usage we have to deal with 
the sub-castes and it is often very difficult to discover or 
prove' the nature 9f the relation that subsists betWeen a. 
sub-caste a.ud a Varna. -o 

The meaning of the word-S~ridhana is far wider thmi' 
is provi~ed for in the Smritis. 
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family ma;v have completely ruined himself in educating 
~nd marrymg the daughters aud in the end may have ve 
l~ttl? left for his minor children: Out of this little t:?e 
hon s ~hare would go to the majority of the sisters and 
the. mmo.r brothers may become the burden of society for 
theJr mamtenance and education though they" might have 
bee!l able. to a1.rry themselves on' with what was l~ft by . 

. tbf:u: fa.t~er.. On the other hand the rich sisters might 
enJOY theu: shares meryly as a superfl~ty. 

. Sacramental roorria{Je8. 

Sacramenta;! marriag"'s in IDndu. Smriti Sa.stra is con
t~acted for· the Sake .of th~ birth of a son ,~ho may offer 
p~ to ~e fu ther. ~llJ,rria.ge is also ~ga.rded-asa. special 
kind ?f gift ~or .that purpose. Th? ruling out of polygamy 
may m certam cases where there 1s· barrenness, defeat the 
fundamental' pur.Pose of marriage. It also ~pudiates 
t~e fu:n~~entalt~ea of ~rriage as ;receiving a gift of tlt.e 
gu:l gtven .m mama.ge. Smce polygamous marriages are 
ruled ·out m the case· of civil marriages the ruling out of 
polygamy is quite uncalled for in the case of pure sacra-

SucceMion. ·mental marriages particularly when it is allowed tliat even 
The clause 7 which deals with the maw1er of distrib~tion sacramental marriages :may be registered. Parties that 

among simultaneous heirs, the provision that each of the · may so desire that :the husband may not< remarry so long 
intestate's daughters shall take half a. share whether she is as. the wife is living whether .she be barren or not may 
married, unmarried oo: a widow, rich or poor, with or with- follo'Y the,"civil marriage or. strengthen the Sa.cyamental 
out issue or without the possibility of issues 'seems to bli . marrtages m _that respect by a. ~gistration. 
very unjust for the following reasons ::.... 

(1) The principle of inheritance according· to the. ·~sis also particu}~rly.ini~rta.nt be~ use thf:l !&w does 
Smritis is based upon the principle of the-capacity of any , not make any proVIBton f~r mcompat~ble ma.mages and 
person who offer pind(l. ·to the deceased. Daughters does.not even allow separatiOn. Even m Roman Catholio 
should therefore be as a. rule exclu4ed from inheritance -so marriages ·divorce is not allowed. · There is. provision for 
long as there are sons. Daughters incapable of issue lega.l separation. • 
should thetefore be absolutely excluded, if the Hindu · Polygamy has been prevalent a.mong Hind~, Buddhists 
principle of inheritance be at all regarde(j. being of any and Jains from tinle i.!nmemoriaJ. At the p~sent day it is _ 

, value. . . . · not generally customary partjcularly among gentlemen of • 
(2r In modern tinles one has to sperid for the educa· high rank who have not more than one wife. If ·there are • 

tion aw mainwnance of a. daughter even more that one exceptions tha.t is for' exceptional reasons. The forcible 
has toJJpeud for educating a.nd maintaining a. son. Even stoppage of polygamy may be a.n· encouragement to 
if the. edu~tion: e~nses be the same t.he daughters have concubinage particularly as in the <:ase of maintenance etc. 
to be provtded With ornaments a.nd clothes costlier than , the concubine and the illegitimate sons have not' bee~ 
those that ~~~ provided for the boys. When a boy closes. ruled out, nor is . the ket\l)ing <-f concubine regarded a.s 
his educational career he almost invariably earns for the illegal. · 
family or at least proVides for his·owu expenses. If the Iha.ppears when the note to article 4, page 15, that the 
boy marries, he generally receives do~TY and pther things pa.nigra,ha.na and the sspta.padigama are not to ·be 
which como to the family and lessens the burden of the · regarded a.s essential and this destroys entirely the SS:cra
~master of the family, A daughter however may become mental character of :marriage. 
extremely expensive not -only at the time. of marriage T.h · · .. " di · -
bpt also in the ~ubsequent years when presents have to be ere lS no proVlSlon ror ju cta.l separation in case of 
:made on differen11 occasions of the year. It i~ well known incompatible marriages. If polygamous J:Jlalriages are 
that this is a source of great hardship to the master of tli.e . to .be absolutely annulled t.he la.w ought-to provide judicial 
family or when the master in dead to th(> brothers. Under separation with or without maintenance as the case may 
'the circu_mstances it '\YPl be unjust and unf!Lir that in be. · · 
addition to all these expenseS' the danghrer should carry to Agaiil clause- 30, of Part IV, pro~des for .decrees of 
her new family a half share. . . · dissolutiop. of xparriage. but the grounds on which BiJ.ch · 

(3) It would have been intelligible if thEtlaw had pro- dissolution are granted ~ sometinles quite frivolous. 
vided for the maintenance of. a. widowed daughter or un' • Thus it is said tlutt if a person becomes ill so a.S to require 
married daughter (if she does not eam) and if the law had continuous care and treatment for not less than seven years 
provided that, it;. would l?e the duty Of the sons to provide either party can successfully apply for dissolutiorr of mar
for the marriage of .their sisters. But the law here requlres riage, and this seems to be Lquite an inhumane provision 
that evecy daughterrioh or po_or sho)l]dget half share. For for dissolution of marriage. When either party becoDles ill 
thedaughter'Whoisrichlylna.rriedtheprovision.Of the half for no fault bfhis PT her, it ought to be the-bounden duty' 
share wou).d be a. superfluity as against the hard struggles of the other party to ~rve or attend him or her and not to 
of the brothers. Again if the sisters get automatically a. dissolve the :rnarriag~. Aga.il.lin the case whet;' a. person 
half share each then naturally the -brothers would not appears to have .manifested s1gns of venereaJ diseasoo not 
think of maintaining her or paying. the expenses of her , ~ontrac~d by him bu~ as appearing though heredity 

· marriage. Mqreover if a house is left b'y. the father the no party should ha~e a nght of marital consummation for 
b~others can no longer live in it; for the house.has to.be" the d,isease not being due to the fault of the party but to 
sold up for paying the shares of the sisters. Two Qr three the fault of the forefathers. Under suoh cases there ought 
brothers :may amicably live together in a, house for a. good to be provision for judicial separation, ot'.when the husband . 
long tim!l but the sisters will be living in a. diffe~ntfa.mily 'or the 'Wife contracts the disease by their own fault dis. 
and every such dwelling house has necessarily to be sold solution of marriage may be allowed in case the diSc~se is 

. up for the payment of the sister's sh~. When the Jaw found .incurable. -:Again adultery by 'i~self or gross mis
provides sha~s to the.. daughter of an inW.state even if the behaVIour and 'Cruel treatment on e1ther side are not 
latter leaves his porperty. to .t'\le son by will, this will ~garded as being just and sufficient ·cause for divorce 
naturally produce bad feelings and a oonsiderable amount It is only when the husband has a. conQubine or the wit~ 
of litigation over the validity of the will. It is true that the . is a conoubine of another man or leads the life ofa prqsti
-present law could not touch agricultural landed property tute that dissolut{on of ma.rriages is allowed. The provi
which lies p,t the diSposal of the .. provincial Governmont sion of the law for dissolution seems to be too ina.de-

. yet if the principle of.this law is once accepted it would quate. In any case there ought to be sufficient ,provision 
..) naturally pass over to agricultural land also. And the for dissolution of marriage where the parties appear to be 

~vision of shares·wiJlJead to fragmentation of Ja.nd <Which moomnatibl&: . • 
, lS already the cause of much evil. Again in cases where · Regarding adoption it is' not .intelligible why the Da.ttak~-

there are· more'· da.ugh~rs than sons the master of the Mim~msa view according to ~hich a. woman m~y be 
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b. A few iustances of hlll-d:;hip do not justify a sweeping1 

should 00 absolutely l'tlk'<i out. T o . 1 ~d<>J>tro a.s da1t!lbter to be particularly gooerous to women change in the existmg aw. 
oode asa w~ol~ S::.S inda 118 detcrulining sucoessioh bas Sagotra mm'l'iages.-Utterly agi1inst the science of 
and the prmCJ~l 1i / ed Iws not lUlderstood therefore Eugenics. Thoughtful people s~ in such preventie<n the 
not been p~pershy 0uldowoo 'd~prived of the right Gf being marvellous foresight of the anc1cnt. sttges. 
ll'hV a woman ° ><: ... ~ ld b d d I ad~pted particularTy by tho Dattak&-.w.u.w>DJ.Sa. InteNaste marriages.-Shou e con emne . t has 

been the means of perpetuating, through the ages, th~ 
19. B. N. Roy- Chowdhury of Santosh. . . dominant characteristics of a particular Varna. ,. 

1 Cod(iication.-Hindu Law is based pn sruti,. Sill: There is the Civil Marriage Act, and, those who wish 
llltd. custom. The first two are suppo~ ~ be ~he wo . d Th f 
bf tlt'e dAit,· as revealed through. the nshis or sages.. It to go through such marriages may o S<;'· e scope o 
v ' • odify h 1 this Act may be enlarged. . is an impossible attempt to c sue a aw. . ll d 

In some sense, Hindu Law is. alread;t codified .. !he Some such prohibition is existing even in a a vanced 
prindpal smritis, namely the Institutes of Manu, YaJn8- European C01Ultties. ' 
valkya and Narad!l, are samhitas or codes. ·But they~ Monogamy.-Polygamy _has died . a natural death. 
not codes in the modem sense. To attempt to codify Monogamy without divorce IS not practical. 
them in the modern ·sense is impossible unless they are Ge11.eral comment.-Any attempt· to change the personal 
radically altered. In one or .two cases, laws l;J,v.ve been .law of the Hindu ~contrary to the Jette~ and spirit oft~e 
passed to alter the Hindu Law. as laid down i~ such c~des. Queen's Proclamation. After. 11ll, who IS to thrllllt. t_lus 
·But such alterations are agamst the ~stablished Hindu piece of leaislation down the throats. of th& 1UlWJl!mg 
religion and too much of it should be avoided. Hindus !-the so-called Hindus oft\le Central-Legislature 

Hit is intended to promulgate a code of law based, with their Moslem l'llld Christian brethren. in the said 
.· not on personallaws but on modern ideas .and the present · legislature! This is a further step towards the vivisection 

day standards of equity and good. tlonsCience, then,_ why of India. Do the GoverllJDent want more wills and m6re 
restrict it. t{) the Hindu comm\Ullty alone l ·A _unifu?U probate duties ! · • . , 
code should be enacted applicable, to all commumties ,)ik& To attempt to stamp· out social evils by compulsory 
the Indian Penal CQde or the Contract Act. Take the and ha.sty legislation, without improving the backgrowid 
example <Jf Wakfs. What a hlJ:e and cr~ will! _ra.is~d of education, has uniformly been infructuous everywhere 
amongst the l\Ioslems after t~e ~vy Co1Ulcil declS~on m · iJi the wodd. For example, _!;here is the Widow Remarriage 
Fata Mahom~ds. _case neoowtating the prom~gatiOn of Act. How many widows remarry ~ The Sarada Act! 
t~e Wakf Validntmg Act of 1913. Are the ~ndus tO be This has proved a ridiculous failure. P;ros~itution is illeg11l 

_differently treated l Furthermo:e, th~ Shar1at. Act. of in England ; .!las it stamped out prost1tut10n ? 
1937 has abolished custom but did not dare to go behind · · · . 
the l\Ioslem ;!personal law. But this contemplated code 20. Bengal Provincial Hindi•. Mahasabha, 
aims at gQing behind ~he Hil_ldu_ persbnallaw. It is useful The Hindu Mahasabha's stand will~ appear from the 

• to remember ~hat S1r ~ Smgh Go1J:!' made a brave resolution which~as passed at the Bilaspur Session .of 
attempt to codify the Hindu Law but failed. the All-India Hindu Maha.sabha. We are not for blind 

The diversity of custom and usage in different parts (If maintenanCe of the statUs queoobut we should renfember, 
ltidia makes it impossible to make a uniform code. This that throughout the cliequered career of India's national 
the framers of the code realize, but the attempt to over. life our social and' religious system, and our laws regulating 
come it has given rise to the 'llllfair _result that a great family life, succession, ·marriage 'and adoption have been 
burden of violent changes in the ·law is impnsed ~n the the result of orgauic growth. Conquerers have come and 
Dayabhaga system. of law.· This is partiality. gone, Empires have ftourished and perished, but the 

Eoonmnic value of joint family system.-The present Governni.ental machinery never attempted to interfere 
contemplated code is calculated to destroy the already with the growth and ?vol~tion of ~du socia~ or religious 
crumbling 'System of the joint family. Thoughtful people life: For 'the _firs~ time m ,the history o! Hindusth~n a 
regret this, as, in -India, in_the absence of employment leg~at~e, w~ch IS based on .a constitutiOnal machinery 
benefits, the joint family system is a great safeguard and de~ed m th! m~rest o~ an .alien pow~r, and not represen
acts as an effective iusurance agaiust economic ills. . tat1ve of the natiOnal life, ts.attemptmg to make radicat 

The poverty of the Mosl~ms is to a great extent attri- innova_tions in Oll.f social life .. ~ e sho~d ;not ~orget ~hat 
butable to inheritance by females and fragmentation there. IS a fundamental and livmg umty .m Hindu Law. 
of estatesand holdings, requiring resorts to wakfs, etc. ~n ow; impatience we o?-g?t not t~ forget.tl;tat ~aw itself 

Provision for V-aughtera.-A separ~te . provision. for 18 _subjec~ to Law, ~hat !t 1s ~o ~rb!trary ?xpressi~n.of th& 
.,daughters will divide existihg prop~rties.mto to~ many· will ~fa few law-g~yers, but Is. Itse!f a thing_obedie~t ~o .a 
. shares andi give ri.<;e to 1Uleoonomic fragmentations of ~OSIDIC process. Hindu Law IS the expresSI?n of )Ul'18tie 

estates. A stranger in the shape of son-in-law is brought process tha~ li.a.s ~ through the ages .ana 18 in itself an. 
in, which will lead to litigation. achievement of t.he highest order, We ought not to subject 

Large estates should rather be sought to Ire protected the Hindu Code to the cross-currents of party politi~ 
by an extension of the· principle of Primogeniture·or the or to make it amenable to the will of Legislators who hav& 
tying up of estates in to.il male, a.s in Engl~tnd and other neither any mandate from the na.tion nor reflect the general 
civilized co1Ultries. ' will of Hindu India. · · 

Giving of properties to females would .be justified, if The protagonists of codification <)ften live in an unreal 
womep were more literate and capable of looking after world. }lodern experience has, to. a large extent, shaken, 
their own affairs. It is no:w prematunl and will introduce · if not destroyed,. the fa.S6ina'tion for codification current 
a great deal of mischief in which women will be the greatest in the last century. Particularly' our, experience of the 

· sufferer?·. . , . Indian codes has been disappointing. The l:lritish people, 
ProVISIOn IS already there for Widow of predeoeased son who are one of the greatest commercial l'lations ·on the 

and widow. . " . face of the earth·have not yet got any codified law- of 
Regar~ng unmamed daughters the pi'llsent p~ovis~ons Contract or of To~. . The Sale of Goods Act was passed in 

are _wotking w~ll. H she has a separate share It ~ght En&land after a s1milar Act was passed in India. The
be. to her. detfllUent -rather_ tlla.n benefit from a practicl!-1. Indian Contract Act has beet) severely criticized by compe• 

, pomt of VIew.. ' , . , . teny jurists andhas produced \Ulcertainty, ambiguity and 
I. Th~ va~ous ~~s of str1dhan may .be. abolished, lack o~"coheaion, profitable to the members of the legal 

_ and orsunplified. Lumted es~atea_shouldremam. profess10n. It has been said by a distinguished ·urist 
2. Inhentance of fem~les m diffe~nt parts of India that law based on precedents, js constitutive and indu~tive. 

may b? made . mo:e Wliform. A. Sister m.ay b~ made Codific~tio':l is, to a .. large extent, "the authoritative
an ordinary hell' (mstead of a. su':lultaneous hetr) also generalization of Jur1st-Law." Naturally codifi d law 
und~r the Day~b~aga as lUlder the Mitakshara n~w. . is tortured and twisted by futerpretatio~ and e athet 

Divoro:e.-ThiS IS utterly repugnan~ to the. Hindu 1dea various glosses, mostly contrary to the intention ~f the 
<lf mamage as a Samskara IntroductiOn of divorce would makers of the law. · 
~ ruinou~ to the interests . of females and w?uld affect The process of modem legislation has been very unsatis
t b~ more than males, until they are more literate and factory and modern Acts and Ordinances have been mud
~ to look after their affairs and earn their own living. died products. A great Judge has remarked J;hat the-
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, bad drafting of modern statutes has pt\t th~ Judges in an 
~)lubarrassing situation. The serious handicap of a code-

. is that once •enacted it checks natural development and 
arrests all attempts to harmonise legal notions with pro· 
gressive ideas -t>f social development, independent of the 
artificial process of Parliamentary legislation. It may be 
$aid that since the Hindus lost their independence, the 

·-adjustment between law and social conditions has been 
arrested and tha-t the domination of British Courts has 
impeded the growth of Hindu Law. 

In spite of the faot that under modern conditions the 
growth of the Common Law of Hindus has, to a large' 
extent been fettered, innovations and improvements have 

· been ~ade. Codification will render impossible"' any 
'innovation or redress which can be effected by judicial 
interpretation of ancient texts or com1~entaries. Unless 

Then again, the time and place are also inopportune. 
We are in the midst of a world-war, which though we are 
not participating in actively, has made the securing of 
food, clothes· and medicines, a very diflicult problem for 
most of us, leaving us hardly any time to devote to· non. 
urgent and non-esstential things like the consolidation and 
amendment of our law. The lcgil;lature, in which the Bill 
has been introduced, is hardly representative of the Hindu 

· masses, in fact most of them have no votes for the Indian 
LegislatiV'Il Assembly. Let there be a new Assembly on the 
basis of adult suffrage tmd let an election be fought on the 
issue of the proposed changes; then and then, only, can the 
Legislature and our Rulers be certain, tliat they are making 
no mistake in interferjng with the personal law of the 
Hindus. There is no hu!·ry to change the· law 'which 
has stood for' thousands of years ;-why not wait till we have 
a thoroughly representative Assembly 1 · 

As Hindus, and seeing that the. :Muhammadans are now 
setting themselves up as members of a different nation, who 
must have ll separate qome-land of their own, we have the 

. strongest objection to alteration of our-law by the votes of 
Muhammadans. They must have no say in the matter; · · 
our law being a part of our r.eligion, it is only proper that 
it be altered by Hindu votes alone. ' · . 

Annexure : Comments on the provisions of the Code •. 
The Preamble.-The expediency of amendment and codi· 

fication of ,the branches of the Hindu Law has not been 
made out: · · 

there is au organic aJld living contact between the Nation, 
and the Parliament, Codified Law is apt to be stereotyped 
law. Where there is no national Gqvernment, where the 
real effective power of legislation is i,JI the hands of people 
not responsive to national will, it is to be seriously con
sidered whether Hindu Law should be allowed to be 
altered radically by the Legislature. After all, in the 
.lllidst of our bondage . and our political and economic 
.servitude, we have successfully prt>8erved our social and 
religious life unsullied by the sacrilegous' .attack of all 
.alien conquerors. The call of national unity or " Akhand 
Hindusthan" is fascinating indeed. 'illut should we, in 
the name of Akhand Hindusthan, allow a legislature, so 
unrepresentative of Hindu India, so dominated by an PART I. • 
irresponsible . executive and so completely out of tune Claus~ 1 (2) Extent.-:-In India there are large territories 
with national life, to mak~Hindu Law the subject which are not com:pi'ised in British India, where the 
matter of legislation 1 It is to be remembered that wider authority of the lnd1an, Legislature does not reach. In 
the Hindu Code the laws of intestate and testamentary these" ILI'eas the Hindu Law as is now applicable will still 
succession shall not apply to agricultural lands except in prevail. This willl~ad to confiict of laws. 
the Chief Commissioner's Provinces. Therefore, for three- Clause] (3).-Whynotdefertheoperation, til! ratified by 

. fourths of. the entire Hindu population and for the bulk a Legislature elected on the basis of adult suffrage, male 
'Of the social wealth of the .country the Hindu Code il'ill 'be and female, or by a plebiscite of the Hindus 1 The definition 
-a dead letter. 'There will be a mere uniform Hindu Code should include Hindus by religion~ e.g., converts to 
for the urbanised or anglicised HindtL~. The cause of Hinduism also, also Animists and the so-called aboriginal 
" Akhand Hindusthan " will be hardly furthered by a , population and ·to all ill~gitimate children of Hindus. 
Hindu Code which will merely touch the fringe of Hindu Clause 3.-Cust.om and us~ge regarding any matter 
India and ·will possibly provide ample scope for local and dealt with in this Cod~ shall supersede its provisions, if 
domesi;ic feuds and litigations. in the numerous courts of they are definite and reasonable. · · · 
India. Shc:iU!d we not wait till we have a rf'a_l!y representa. Clause 5 (j).-" Stridhana" should have the same meaa-

. tive legislature and at least a semblance of national Gov- ing as it has under the present-law. · . 
ernment with a mandate from the Electors before we Clause 6.-If the Special Marriage Act, 1872, is going 
allow our legislators to'indulge'in such experiments us the· to be amended, the Code should provide for marriage of 
<:!odification of Hindu Law 1 · Hindu men and women with men. and women professing 

We show in the annexure the criticisms we beg to put any other religion; each party having the option to retain 
forward on the provisions of the draft H.indu Code. hill or her religion .. The first sched11Ie should be amended 

Those ladies . of the well-to-do classes who are now accordingly. 
, voicing their approval through the, Press, either do :i\clt . · . PART II-;-INTESTA-TE SUCCE$SION. 

·'requirE\ this addition to their assets, or have. already got Olause 1...:..." This part shall not affect any custom or 
it .in one shape or other. Amongst these classes It is usual usage or special rule of law relating to succession or devolu~ 
to provide for the daughter at the time of the marriage, tion of property prevailing amongst the Hindus in any 

-in the shape of ornaments and presents to the bridelp'OOm local area, community, group or family nor shall it apply". 
for securing one of means and education. They- are also Add this provision to clause 1, 2 (c), lines 2 and S; delete 
provided for by the " Wills " of their: llarents; In • but not a Dasiputra '. · 
{)Onsidering the benefit to the average Hindu. women or Clause 4, Zine 2.-Delete ''in this part" and (a)7 (b), (c) 
to the Hindu societY this vbcal class may be eliminatefl. ' and (d) a11d insert '' by the school of Hindu Law or by the 
· Amongst other rea~ons given in support of the Bill custom and usage by which he was gq_~erne<j.." 
·one is that we have proceeded"so long on a -wrong jnter- , Clause 5.-Delete "We do not find amongst the enu-

- pretation:of the' ·~ Shastric Texts." Since the matter is merated heirs, the widowed daughter-in-law or grand- • 
not beyond doubt, and the accepted interpretations have • daughter-in· law." In any event lklete ",daughter" in 
stood the test of time, we ought nat t9 accept a new .one 'class I (I)-Heirs in compact series. 
lightly,·without considering its serious affects upon the We find that the daughter's daughter's da]l.ghter who 
lrocial and economic structure , of Hindu ll.,Ociety. which inay be the member of a family unkno\VIl to the deceall()d, 
as we. have endeavoured to show will be disastrous. is preferred to the si~ter, sister's son, brother's daughter and . 

A further reason given is the introduction of uniformity. sister's daughter whom we o(ten find to be the members 
This has not been achieved as the Bill its.elf excludes-the of the same family as the deceased and fov whose· main-. 
southern schools of Hindu Law. The various schools tenance the average Bengalee feels a responsibility though 
now sought to be unified can be e~lained as customs .there is no obligation, legal or moral. 
and usages which have acquired .the, force of. law in, the · If the lav is at all to be amended we should recognize 
\:lifferent provinces amongst p~ople . of 'different stocks, these obligations. , ' 
'but instead of treating tllem as mere customs and usages, Clausll8 6, 7, 8, 9, 10, 11.-0mif:' ' 

· the law-givers and ' Smritikars ·' preferred to have the Clause 13, line 2.-Aftcr " by her " in.9ert " before or". 
r authority of ' Manu ' for their local l.aw by interpreting 0la'U-9e' 14, line fl.-Delete word "follows " and. .the 

texts differently. In fact in a vast continent like India whole of (a) and· (b) ; in.•ert "it did before the commence-
inhl).b~ted by people of different stocks with .widely_ different n}ent of the Code'". , . · 
()Ulture, ·manners and customs, it is difference and' not- There is no sense in making a Qla!Tled daughter to whom 
uniformity which is to be expected, and th~ Hindu Law .the mother may have given an adequate lJOrtion of her 
has very wisely provided for cn~toms and usages overriding orl'laments at the time of her marriage a co-heir with a son 
the writte11 text of the law. · or unmarried daughter who has.not got ,such portions. 
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1 ' t;; Mr. 22. A. K, Das Gupta, Sub-Dept'lty Magistrate, 
In most <'ik<l'S the·" etridbam~ " consist<> of, ornamen • Dewangunj, Mymensingh. , 

Sh Id daughter's son and daughh•r s da\tghtel" 
~0'~heirs01~it; son'" daughtllr ~ I had ditcussions ~th a Jarge number of my friends and· 

Clm~<~e 
19

.-Proviso l!_honld be omitted. . . so my opinion ma.y"kindly be taken to be ~hat of the yoUllg 
(]lau8a 

21
.-The convert shonld himself be disqualified officials. I put down our opinion as follows : 

from inheriting. ' : . , • \ ,. . We who!C.:hea.rtedly support codification of Hindu Law 
Line 3, after the,word' relig1on l'Merl he or she and which is overdue. <Ul the Hindus musfr be governed by 

the''. · . . · · . ' the same law; inter-caste marriage is pa.rtioularly important 
Clau$e 26.-'-There are certain di;>eases and .effects which . a.nd is the Bine qua non for the Ullity of the Hindus. Great 

render a man inca~able ~f m~agmg or holding property. leaders often indulge in high-sounding lectures. Recently 
There should be disqualilicat~ons on account of lunacy, replying to the civic address presented to him by 
idioty, inpurable and congemta! dea~ess and ~umbness, the :Madras Corpora.tion, Dr. Shya.mau. Prasad Mukherjee 
ere .. and such persons shonld be gtven nghts ofm~mte~ance, obsel'\red •: We must learn how to sink our differences and 
or C\"ell the \;hole of the income, but not any right 1ll the bow to the i.inperisba.ble Spirit Of the common motherland 
oorpus of the property. · - of ours." But these statements loose all value when we come 

. PART ill-A. ·to 1.\now that there are still a very large number ofBrahmallll 
Cwu~ea 1 and 2.-The allolition of the ·principle of whb. Will refuse to dine With members of other castes not to 

survivorship will raillcally alror Mitaksb!!<ra law and shonld speak of havillg·matrimonial alliances with them. This 
not be made1 without the consent of the people governed holds good for other castes in respect of castes inferior to 
by such law. · ·.- ' _ · t~em. The t~e has com~ ~hen we should-really sink our 

Glawe 3.~lllaintenancc shonld include '' expenses of !llfference~, soc1al and political. I know many who take 
,marriage, medical treatment arid education " ani! these things prepared by Muhammadans but not anything 
should be added after '' resiCtence ". touched· by a scheduled caste man. And we· byag of our 

Sub.dawe (ii) to be deleted. - catholicity. -
Ckw$e 9.-The following shonld be substituted:- A th • • · £11 D aft H' d C · • • . · 

•'Adependant'scJ.a;imformaintenaneeshallbeacharge · no ?rpomtmt .r ' m u_ odewhichiS.veryllll-
on the estate of the deceased or.' such portion thereof as portan~ IS Bagotra ~mag~. Is not ~agotra ma.rr1age legal 

, may be determined by a decree of Court ". Without a ~c~ording_to the e~mg Elridu Law ~ Forace?rding to Manu 
cha e the ri ht wonld be illusoMT, . . Non-sagotra m~~age amongst the tJu:ee t"Ylce-born castes· 

rg g . ., · IS recommended. So non-sagotra marrmgfliS ·recommenda-
PART IV. tory and not mandatory. This point 'has been clarified 

It does not appear why we are changing our marriage fully fu Golap Sastri's book:'tn Hindu Law. -If, however 
laws. Monogamy shonld· not be made compnlsory by legislature still thinks that there is some irregularity· in it , 
taw. ' it may~indlybe put in.the list of valid P.)arriages and n<:>t l 

Clause 2 shonld be amended by recognizing customary merely m that of faetum valet marriages. With regard to. 
form of marriage snch as •' Kanthi-Badal :•, prohibited de~ees we agiee with Mr A tal Gu;pta; Adv:ocate 
"Sindurdan ", "Sagai ", etc. . ofCalcuttalligh Court, and thinkfivedegreeson the father's 

Clause 3.-Sub-clause (a) to be- deleted. a!_ld thr~ <J.egrees oil the mother's side are sufficient. ·I 
Suh-clawe (c).-:--Mter. '' Pravara" aiJd except in the case ' heard from my father (late Prof. J. N. Das Gupta; M.A., t>.L., 

of Sudras, -· Dean of the Faculty ofLaw,·Dacca University) that there 
Clause 24.-0nit. was no legal bar t,o sag~tra marriage. Sagotra (go+tra= 

_ · Cl<.rti!Je 28, !me 7,.-After '' benefit of the wife" fnsert oo:w + land) means those who had common propetties and 
•' and the husband ". . . • · . · were ~der a common preceptor. Brahmans say that 

Line 8.-Suhstitute ''anY. of them~· for " she " delete " sagotra members amongst them come from the same origin. 
to her Stridbana " and iMerl '' to . his or her he~ ". ' Assuming, 'Wi~h?ut adrnittirig that that is so, we suggest · 

Clause 29.-Delete clause (i) (v). . that .the prohibited degrees stated above are sufficient and , 
Glawe 30.-0mit. we need not go back to a remote, uncertain common ances-

. Clause 31.-'-0mit ~··No provisions of the Indian Divorce · tor; for we can then even go back to-Adam and.Eve. Nay 
Act sbonld apply)' " · · . we ma;r :ven say that according to Darwin we and monkie~ . 

PART VI. ' bad ongtnally common ancestors. We do not know what 
Claus~ 1 and 13.-All forms of adoption sanctioned by the unreasona.ble Sanatanis!ll want to say. Let them bark0 

the Hindu Law sbonld be permitted. t.he caravan will go. on. We must have Hindu law codified. 
Clames 5, 12, 13 and 15.-The present law should be 

mainta.in~ on thesl\ points. · 
1 
21. pr. Anantapra~ad Banerji Sastrl, ~.B.E., Vachaspatl, 

V1dyabbusana, M.~. (Cal.), D.Pbll (Oxon), Prinoipal 
· , Sanskrit College, Calcutta. ' 

23: Mr. Basa.ntlal Murelall, Calcutta, Secretary, Nawjiwan • 
· Sangha and ex-President, All-India Marwari 

Aga!"Wal Mahasabb{l. 

!·In the.E~lanatory statemen~ it is said •'The Com. 
llllttee had 1t c~rcularod to leading lawyers in India". lt is 
not even stated that the leadin~ lawyers were Hindus 
This procedure is not satisfactory. The draft Code shonld 
hav~ been translated in!-<> the different langilages of the 
,Part!~ c~ncerned and. ClrC~ated t~ representative Hindu 
orgamzat1ons. Cleverness Ill draftmg is -no substitute for 

. Ill m~ .commUllity we hav~ got many educa~ a~d 
iu!luent1al. persons who are Ill favour , of t!r'e proposed 
.Hindu Code. · . 

a Hindu outlook and Hindu way ·of life. 
. . .TI. In P~r:_t TI, 9, under ~eneral ~ovisio~, before .clause 
. 1,5, a proVISIOn _llliould be :m.serted m the followin terms 

~ • where after tqe commencement of this Code ·the ~roperty 
-of any male Hindu (including his interest U: joint famil 
property) devolves by testamentary or intest11te suooessio~ 
on his son, daughter, son's son or son's son!s son the latte · 
~hall restitute t~e. property if )le or she' accepts ~onversio! 
mto another religton." · · 

. ill. Under Part lV clauses 7-22 are provisions for </ il 
• marria~e. All th~ provisions shonld be omitted. Iris 

one thing for a Hindu to continue to be styled a Hind 
~e~te: perf?~g certain actions repugnant to the ide~ 
in a ru'!~lBm, 1t IS au.oth.er thing to sanction such actions 
The ~~· ThiS d1fference should not be obliterated 
,honld lltl.\nd w permitting civil marriage among Hind~ 

. a~ at present as a separate piece.oflegisiatiou. 

· Regarding the. ~rovisions o; intesta~ s~ceessio~ ~ the 
draft. Code prov1ding the -daughter with a ·share wheth 
mamed or ~arrie~ and giving full rights and abaolu:: 
~s~at:es t? w1do'!s will not only remove the arbitrary. dis
crllllmat!On agamst daughters but will also serve as th 
first step towards the uplift of women ¥ a whole Unl e 
e.co?o~cal and financial rights are given to wo~en th~~ 
u.plift IS !lot ~ossibte. The &rgl!ments. put -against these 
ngh~ bemg given. to women are mostly ea•momical and: 
sentooe!ltaj. I think the foundation of Hindu, Cod . 
econollllcal, and we cann6t judge its usefuln . e IIi not 
annas and pies. . ess Ill mpeee, 

Monogamy lllUBt be made a mle w· h 
ehonld have civil marriages. · . It monogamy we-

Regarding diyorce I think it is · · -
of monogamy. The grounds enuma neces~ry consequence 
for declaration of a marriage as n:ft~dm t~d draft Code
moderate. Absence of provision for ndi Vol , .hare very 
resulted in many f Vorce as now 
in some casesthe-::Uohau:eo:ablc life-long misery anci 
escape. These are not " arfi :t,ccept Islam as the only 
Ia also not alien to us. ew e reme cases ". Divorce , 

I 



oppositions to 'social / reforms are usual. Even . 
Jaw stopping the Sati Pratha was opposed. The Sarada 
AoJs example is very fresli bef(U'e us. It 'Was opposed by 
eminent people including lawyers. But to-day, we know 
the o.dvantages derived from· these laws. I qul.te agree 

/ with sou. that legislation is one form of education and 
it should have an educative eft'eot on the people. The 
arguu1ent that _the State should not interfere with 
cilstoms

1 
serves no. useful purpose .. With the 9hange in 

time customs must change. Change 'is the sign of life. 
One ' mell.icine cannot be administered for all diseases. 
Repugnant customs mnst go, if not by volul'l.tary organi. 
zatiou,. then by laws. 

In conclusion, let me say a word to those friends of my, 
comJD.uniJ;y who have made it a mission to oppose the draft 
Code in season a.nd out of season. Let me ask them with 
all the'respect they deserve, what pains 'have they taken 
to gather the opinions of womeilfolk on this Code ~ If not,· 
what right have they got to pronounce their judgment on 
a matter vitally connected with women without consult~ " 
them.¥ · 

99 per-cent of the Hindu ladies who are opposed to auca · 
modifications. It has been overlooked that the res. 
ponsibilities of the son in the family are altogether different · 

· from thqse of the daughter ; ·the respective rights of the 
son and daughter should be commensurate with their res
ponsibilities., It should not be forgotten that. rights in 

.. Hindu ;Law are based on duties and are not merely 
advantage. · · 

5. Daughter'B ehare.:.....The ·inclusion of daughter in the 
group· of simultaneous heirs. with half a share' of the son 
is no.t found in any school of Hindu Law. Unmarried 
daughters are entitled 1iO maintenance and marriage 
el:}lenses even at the hands of their brothers who haYe not 
inherited any property from their parents. Calculating 
in terms of rights and shares the girls are bound to suffer 
much .more than the supposed benefit :to them. 

6. A_!?solute estate of women is not recognized in any 
school oflaw. Under the existing law a widow is -entitled 
to a share on partition but ot!;terwise she is eutitled 
to maintenance. The. widow and daughter both when- • 
ever. they inherit, they inherit as life owners the estate to. 
revert either to the heirs of the dticeased or the daughter's 

·24. All-India Anti-Hindu Code Committee. son e.s the case may be: The provision.in the draft Code for 
1. In the e~planatory statement the Rau Committee giving absolute estate for all the family he.irs is neither 

.. says that it has been appointed by the Government o:£ warranted by-the 'shai!tras ~ nor by the social constitution. 
India for the purpose of formulating a Code of Hindu law • 7 · Order of eucceBBimi.--Cl.ass II of the en~erated 
whic~ should be complete as far as possible. ' . heirs is neither prescribe4 by the textual law nor neCessary 

1 h f h on principles of consanguinjty. · . 
In anoj;her P ac(l il1. paragraph 4 it. says t at one 0 t e 8. ' Stridban '.-As pointed above '•stridhan '. should 

objeets of the Commit~ is to evolve a uniform Code 0~ not include inherited property. The female is1given more 
Hindu law which will apply to all the Hindus by blending rights even· than the male heirs because a .son according 
the most progressive elements in the various Schools of to Jlolitakshara Scho~l of Law has not got ab&olute rights 
Law which prevail in diflhent parts of the country. • f di al inh ted hi 

Our .contention ·is that the Rp,u Committee has gone 0 spos • etc., of property eri from· 's ancestors, 
beyond its. scope of reference as put forward in the eTn. lana.· ·because his son wjll have rights over it by birth. In tie 

,... words of :· Adhiveda.uikadianoha. " Adi, etc., should be 
tory statement; they have incorporated the principles of construed to be of the similar. nature and not of the 
Muhammadan law as regards succession. There is no pro· . different nature. . . 
'Vision that daughter will come as simultaneous heir in 9. Suooeseion of stridhan.-It is'' strange that even 
any school of Hindu law. This incorporation of principles mother and father are in'cluded as heil;s to 'ettidban' of a.. 
of Muhammadan law falls outside the scope of reference .woman whereas a Hindu, as, such, would never .like to. 
of the Committee. We do not think, even in the most 
progressive ele~;nents of Hindu law, simultaneous heirship think of inheriting such property. Son should not inherit 
of dal!ghter is recognized. As far as this goes, the entire · albng with the daughter in case of ' stridban '· · · , 
scheme .of altering the mode of succession .falls to the 10. Mai'"ntenance.-A.wife who is living apart from the 

d husband for cogent "l'eassns should also be entitled to 
groun · maintenance. Brother's widow,· brotl)er's son's widow, 

2. There is neither a!iy.deinand nor any neeessity for the brother's .son's son's widow, father's brother's widow, 
codification of ·Hindi! law. No High Court has ever father's brotjler'B" so~'s widow and other widoWS' belonging. 
complained for the absence of Code in Hindu la.w nor has to the same family should also be entitled to m4intellB.Ilce. 
any ~e~and been_ made by ~he commllllity, nor even was 11. Marriage.-The marriage rules, as propose(!. are 
a Com!lllt~ appomted forthis purpose by the Gove~ent. entirely unacceptable to the Hindtf Society. Hindus 
Th~ Co~!lllttee, on the other h~nd, J?rOP.~se the necessity of · cannot recognize inter-class and ' Sagotra ' marriages at 
codificat~on lhW moto. Codification lS not. necessary any cost. The essentials of sacramentail marriage accord- -
because 1t takes away our p~rsonallaw. It will ~ake.us ixlg to 'sastras' and prevailing customs should be re
creatures of sta~ute ; we will be no longer governed by tained; in fact the sacramental ma\.riage wit4 1Jle pJ.'oposed 
' Dharma.sastr_a '. · · modification is merely the same marriage in disguise. 

3. Uniformity.-One of the mail\. objects of the Com· 12. Oiml·'marriage.-Hindus' cannot agree to civil 
mittee h;l. codification is the unification of Hindu .la.w marriage 'being.J.'ecognized as a form of. Hindu Dl8.1Tiage 
throughout the country ; it may be said that a\.tificial unifi. at all-before marriage by consent of the parents of the girls 
cation as achieved in the present Code is much harmful. must be ~ard~d as essential. · . 
The present diversity of usages and customs in Hindu 13. Dwcrrce lS repugnant to Hindu sentiment and as 
Society .does not disturb :its' uniformity of culture and ,, opposed to the 'sa.stric' injunctions. The passage in 
therefore any ip.terference with that will bring in· chaos; · ' Narad ' and 'Parashar 1 is incorrectly . interpreted to 
. Moreover, uniformity has become impossible'in the Code mean divorce. whereas .~t. d~ with cases o?Jy after 

.1tself. In Southern India; in the Ma.rumakkattayam, Alya. betrothal.. Hindu marnage once performed 1s always · · 
S!mtana,. and Namhudri· I.B.ws • the provisions a.'re left indi!isoluble. \ . 
untouched. The Code furth~r does not apply to topics 1~. MOflllgamy is a gene~al rule .. of practice in .lijndu 
governed by Provincial Legi.elation such as agricultural Somety, whereas polygamy lS pel'Illltt¢ where necessary. 

· property. Again joint, family property is. also. to be Ril:!du family being ejlsentiaJ.Iy a patrimonial family 
g~eril~ by :he e~ting law. All this goes to show that· pol~gamy, may b~ n~cessary, therefore, .no l~gislation 
uniformity will be unpossible by the very fact, of the Code · aga!llst .l!ol~gamy lS either called for, or necessaey and. 
being enacted. into a law. -Codification will further increase any leg:uuat10n for compulsory monogamy is. nothing hilt 

~.litigation and invite fr~quent and hasty legislation.. misc.hievc:>ns cause for, if nothing else, atleast it will lead, 
,· 4. Women's rigAts.-The other .main ·object of the· to divorce. . · · · . · .. ' , · 

Committee in the present Code is the removal· of sex 15. There ~e vanous other obJecti?ns to the o~her :parts of 
. , ·disqualification in the case of women, ThiS removal.of sex the Code which have not been mentioned \!ere m this sh,ort 

disqualification .a.s fonnulated in the Code is not .only not~. On t~ese grounds .amongst others the attempt to 
unnecessary but absolutely foreign to Hindu social ideas. codify the Hmdu Law sh?uld be altogether abandoned: and 1 

Women under ,the existing law are gt.ven as .much rights Act 18 of 1937 repealed as proposed l>y.the Ra~ Comnuttee. 
as the social structure and conditions require. Intro·' 25.· Mr. B. P. Himatsingka, B.A.; B.L., Temple 
du~tion of foreign ideas is not demande(.l by the Hindu .- · Chambers, OalcuUa. 

1 

· ladies themselves except\ a ·microscopical minority com· It ,pains me. to go through the articles appearing day 
P~sed of persons who cannot, represent the bulk of the in, and day out, in· the . columns of newspapers· and 
Hmdu Society. . It is not only improper but positi:vely -magazines, all over India, vehemently protesting without. 
?augerous to proceed on j;he views of such persons for rhyme or. reason against the proposed Hindu Code. This. 

-mtroducing revolutionary changes affecting the remaining voice of .protest seem11 to grow-louder and masqueradels 
I-26 . '/ 
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~ . ressed ):J an ovenvhelming be i'aJ¥llights and pedlous rock~ in the shape of reaotion'"'Y 
as the public opun?D oo:p ~ the Code ..bas at , forces. Even among learned JUdges ~here are not a few 
·majority. E-rell Jadi'-"l whose \\ 'nat it From Bengal . who hesitate to break dow.n the ba,n;iers .of. absurd and 
he.ut, a.re said to be-d~ &gill • · m~ch larg~ thllll illll&Ile customs. ~ut the Citadel_ of silly_ ortho~oxy m~at 
\\·here the perooutage of literMY IS .th ucb. a Code be battered and wiped out of eXIstence, if Indians, especj. 
anywhere_ else comes a ~ to dol aw:~ ~~ it into the ally Hindus, are to keep pace wit~ the progress~ve nations 
and give 1t a decent bur~_or at eas'bl ofthll world and to have a place mthe vast Umverse. 
\\-,.,;tot> paper basket~ qmckly as pOSSl :· essant 'hu'e ll.lld The proposed Hindu Code will, to be sure, be ,an im. 
Behind~ oontinuo_us ug:· ~fe ~cflagrant blatant portant land-mark, nay, a turning:poi.nt in. th~,his~ory 

~. th:re IS a thnndeThg, ~ mammoth meetings of India: We 1'111181 go the whole hog Wl-lh it and see •t codified. 
oonroetiOn of facts. e so· k f t st . . . 
hcld in Caloutt:adand otherdplaOO: as ~~ · :W:!~o ~e' 26. Lady Abala .Bose, Secretary, Nari Sikhsa Samltl, 
against thed ~ ~ Codfe,tho nodignence. ot•~~ding them Vidyasagar Bani Bhawan. and Mahila Sllpa Bhawan, 
feelings an oplWoDS o e au e - ""'' • , 
N" the recorded evidence is also a forgery in some Calcutta. . . . • • 
· ~ces and may be taken to be forced in most other As one who has been m touch mth the hardships and 
llli! To put it mildly much that has been said or genuine distresses of women, parlicularly of the poor lniddle 
::'~ against it lacks sp~nta.neity. . Husban~, espe?ially classes, I feel that it is my duty to add to th_e voic.e. in 
Hindu husbll.llds, have since time wmemonal, enJoyed support of the urgent need for redress of the:tr pOSition 
the time-honoured privilege of domineering and tynm- in Hindu Law. A large number of unfortunate and 
nising over their wives who are U!lder all circumstances unhappy women M-e unable to obtain relief from Hindu 
expected to be submissive;' docile, and slavishly a.nd blindly law as it is administered to-day. It has resulted in their 
obedient. They are very often the victinJS of their being thrown out of the family. It was in· order w give 
hwhands' whims and· caprices. Being inspired and , protection to widows in unfortunate and distressing 
influenced by their self-centred, whj_msical, unreasonable, circumstances that some of us felt compelled to start the 
conceited and vain-glorious husbands, poor wome~ cannot· Vidyasagar Ban! Bhawan in 1919. At this institution 
but be mere tools or puppets whose sole aim in life is widows •are maintained free, are educated· and trained ·' 
st.ated to be to plea.se, by all means, those to whom. the,v in a variety of hlllldicrafts so that they may earn a living 
have been l!larried. This being so, members of the fa~r and reg&in their self-respect. All this is due to the widow 
sez ,.,.6 11o be#er than tkir masters' vOice. Like dumb, having ·no money, for we find the.~e widows are sought 
driven CfJ1;Ik they are not allowed- to sltlte wl!aJ. '!'iU pe con- after by those very relatives a.s .soon as they are able to 
dud.ve to their welfare. earn. . , 
· Should an attempt be made to ascermin their views ' Since the Institution has been started, we have trained 

concerning the much maligned Code, they will, I am 5,800 wom~n and have enabled ~hem to earn and become 
,Blfre, lend their effective support. to it. It is high time self-respe~tmg. members o~ soc1ety and to regain their_ 

that the clauses, tbe proposals and implications of the foothold m socrety from which. the law has deprived them; 
Code were clearly explained to them.. They should be a large number of the~· are wi?ows a.nd girJs who have 
told that the Code in tjuestion among other things a.inls been thrown out of the:tr father-m-law's. house and havin~; 
at- · . no claim under the parental roof, were placed in unfortu· 

(a) Emancipatulg .women and r~cogni.zing them as nate circt1mstances. I Jeel strongly that . the, Hindu - , 
human beings equal in all' respects to their menfolk, Code. should make provisions for t.he daughter's right of 
(b) putting an end' to the privileges exclusively enjoyed ~entanoe as well as widow's right to absolute property. 
so far by male heirs and sucQeSSOrs, (c) making away with It lS ~nly_when·the ~ght to parental property is recognized 
the foroes ,of reaction, conservatism ,and diella.rdism, that 1t will b~ poSSible to redress their grievances in some 
(d) ameliorating the wretched condition of womenfolk mea.sn:e·1 T~ stands to reason 118 all Daya.bha.ga pro· 
by taking the wind out of the sails of obscurantists who- perty lS subject to wills and a olainl as a daughter-in-law 
set their fuoe s.ga~t refol'lllJl, (e) crea;ting an atmosphere can be o-:er-ruled'by a. wi!'· So~ia.l security oa.n be better 
of pe&()(l, . goodwill, healthy and smoere co-operation ensure?-. if the natural nght of the daughter is given 
between men and women, (/) removipg, untouchability reoognit10n.• • 
which ha.s beeri a stumbling-block in the way of progress. May I point out that there are hundreds of cases ih · 

On the whole, the P!'!>POSed Code is a. blessing, much Bengal to.da,y as ,also elsewhere, where a. woman has 
as its opponen~ and hostile critics may fret and fume. :t;to re<~:ress, when the husband marries a.ga.in or where she 
ffistory bears witness to the fact that all proposed reforms IS subject to extreme cruelty and torture· in the home ! 
are, a.t.tbe outset, co~de~ed and cursed with b~ll, b09k Our women for· ages have borne a.ll tpeir suffering 
and candle ; but their bright features are apprecmted by mutely, but . With the advance of time and progreas of 
the 00p1illg genemtion. In the teeth of bitter opposition· society, they now come out of ~he home, where they were 
many a bill have been enacted into law in the recent -past kept as "unt;ouohed by the Sun" as t'he·sa.ying goes a.nd 
-Sara.da. Aot, Widow m&rria.ge, Civil Marriage Act. The are bravely tJYing to fuce the cruel world for the sake of 
deeper the igoora.noe of the masses, the bitterer is their th~ir children. . · ' · . 
opp~~ion. Nevert~el<;ss, ~eason prevails over unreason, . It is no ~e. trying to talk of joint family system now
fanatJCJ:Sill and preJ_udice m. the long. run and p;ompts a:d~:l:'s' as 1t. 1s slowly crumbling to pieces. As ~egards 
the eulight:ned section of soc1ety to stwk to what IS light. diVJSJOn- of paternal property, who does not know th t 
and beneficial. . , ' · &8 soon as sons are earning independently they lea~e 

' Okl .order ch.anget/1, yielding place to new ' fell from the .Pa!-'&rna.l. house a.nd property which soon becomes 
the lips of .an eminent Victorian poet whose observation a. ~um if a Wl~owed daughter is 'not there Y She does not • 
is w<Jl>hY of a broad-minded statesman and bas a rin think. of her nghts, but keeps up a lonely vigil as Ion 88 
of untversaJ. truth about it. It applies to India no less tha~ sh~ li;ves and· dreams of _the old days, while the sons g are 
tQ England or any other country of the world for the building separate houses m town. 
matter of that. To swear by t)le Shastra.s, to quote : · ~nfortunately. JJwing to ill-health ~nd advanced :a. e 
chapters and verses from. scriptures and holy books in 1t lS not possible _for . me to• give evidence bef!r~ 
aeason and out of season, IS t;o put back the ha.nd. of the ;y:ou. ~ hope you Will ~ve my letter"sympathetio -eon
clock of progreJS. and hark back to th6 'dead past which SJderatton. My good Wll!bes go wi,t.h jyOU in your. ·d 
hangs like a. mill-stone .round the necks of reaction . .vow; to • ~ake_ provisi!lns to remove some of thee.~::-~' 
JM:OPle. Those persons, who have vested interest, bful gl~mg .lll)UStlOes which are threatemng to overwhelm 
fa1th an~ false sense of prestige and pride; manage to Hind~ Socmty. . . 
sbut their eyes to what does not suit their pleasure and 27. Mr. Prativa Mitra President A 1 w c 111 convenience. Blinded by 11rejudic~ B:Dd selfish motives · ~- Branch. • • • • ·• Ymenslngh 
they do not. pause to coUSJder that different -injunctions We au ort tb · . · : 
have_ been g1ven by the sag!l!l of the hoary past to meet But the!p is one eu!~:' P~c1ples nn?erlying the Bill. 
v~ ~·and ever-changing circumstances.. "Adapt of female heirs toP hi :t pomt regarding the succession r pen.ah , IS what. one Of the WO~ld's greatest thinkers- invite your attentio:. C ma.ny of our members, beg to· 
th~r. to H. ~- W~ll~ys. Is It not true to sa.y. that The position of the fe a1 ·. ' . 
ior !':;do Soot~y JS m a ?ecadent and deteriorating state tiv!lly better than . oth m l>r her;s m Bengal is compara\. 
Good lallJ:e of ~ta a.da.ptat10n to the altered conditions t" Law JU'eVa.ils An~tp ~\ r~n_ces, where the Mitakshara 

\ 

liow!. a:::i oug !<' rep~ obBo_leJ.e and 001-of-rM./.e inju.nc. Rights to Pr~ ert e ~ ro uc~on ~ftbe Hfudu Women's 
~laid down. ~n scnpture8. There will always to. some otherpfe :Y 1A~, .if Passed With some more rights 

ma. e eirs ma:y go a. great way to relieve 
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their- difficulties. We think if pro'l'isiona are made therein between the brothers and ~isters, brothers a.nd brothers-in· 
for unmarried daughters for their maintenance and law and between the brother's children and the sister's 
m!l<rriage expenses as also for widowed daughters as a children which are the logical products of the Bill. 
ohar"e l!J?On. paterna.! properties, it ma.y serve to meet the . (2) My second objection is that the daughter ought to 
nece:siti1m of the situation. The provisions for giving be bound by law to support h&r aged parents with her 
absolute rights to all daugMers to their paternal properties brother jf she .is entitled to get a share in her father's 
both movable and immovable would diarupt the social and property. · ' , , 
economic structure of the Hindu joint family system, and (3) Thirdly the daughter must be bound by law to 

'the policy of keeping the property in the male line, which bear a share of 'her deceased · father's debts with her 
has woi>ked well so ·long in the interest of the Beugalee brother: There can be no right without duty. 
Hindu Society. Any. attempt to the contrary, would If there are eome provisions in the Bill removing the 
create constant il!.feelings and litigations · amongst abovementioned objections, I would gladly support the 
·brotheljl and sisters. Some are of opinion that a.t best a. Bill which is meant for the good of the eociety as a whole. 
share in the movable property of the father including cash I expresS no opinion as regards the Hindu Marriage Bill. 
and Bank balances, may be given to the married daughters. · • · ' 

Ail regards msn-iage and divorce, we think with the. 30, Indira Devi Cbandurl, President, Santlniketan 
growth and progress.· of our society; 'provisions relating Mahila Samity, Santiniketan. 
to 'them have become a necessity, and we support it The two general grounds on which I support the princi-
generall!' ' ples of the Bill, are:- · ·' ' 

(a) It seeks to codi.fY and ~implify and unify the 
28, Burdwan Distriot Mahila Atl\laraksha Salnity, existing diversity of the Hindu law ; thus tending to 

' · · · · £ · · unifY the much divided peoples of India, and (b) it 
Our. Samity h~s ht;en strongly. ngJtatmg m avom: attempts to bring. some sort of equality into the glaring 

of the Code ever smoe 1t saw the light of ~ay. Tho~gh inequalities· between Indian men and women, thus 
the provisi?ns .of the Co~e fall short of the f~ll re9ture· standing for juStice and fairplay. 
men!s of t~e ~unes, partiCularly so far a? thr mher~tan~e • Thou h not a. Sanats.nist myself, I· don't think there 
portton of 1t 1s concerned, ye~ ~ur orga~at10n, wh1ch ~8 is any ~alid reaeon for even the orthodox Hindus raising 
pledged to fight for the polit10al, soc1a~ and econounc the battle-cry of.' Hinduism in danger', as. the law of · 
rights ·and status , of womanhood, cO~lSiders and,, most succession is not included in any religious precepts, but 
fi;miy and emphatwally declares the ·Bill to be dec1dedly . belongs to the secular portion of the Hindu scriptures, 
a step forward to.wards our goal. . : I understand.• And even if marriage is consjdered to be · 
·The unnaturality of a daughter bemg ~epnved of .her a sacrament it cannot . claim to be above, the .laws of 

father's e.state h1as ~een. allowed to outlive ~y anoth~r justice and eqwty which should guide all hu:man relations. 
unnaturality of a . dislllllted structure of soc1ety. . This Also no society ca.nlive and. grow unless it .adapts itself 
bill shears off· both di~a bill ties • and .rr?shes . the» long d~ally to altering circumstances. · 
oppressed wol!'-en kin~ onwards to. reahzmg the goa! of gra Hinduism bas thns -modified itself formerly to suip 
progress. While mamages of the type already proVIded · changing conditions . the only differen~ now being that the 
for in the flBm have been !akiil~ pl~ce of!;ener than ortho- advent of the Britftili makes it imperative for us to have 
doxy could c?eck by. st1gma~tsatwn,. 1t, le~ to many recourse to their Jaw, if we want any reform./ , 
unn~cessa.ry mcon.ven1enoes Simply because 1t was no~ 5. Certain modificatiotill and amendments of the Bill 
legahzed by a particula~law. . have been proposed by certain writers, but'! need not 

In the opinion of our organization intricacies. of.law enter into details now. I need only repeat·what I began 
should be adapt:cJd to the need& of a people. The rig~ts of by saying, that I fully support the two mil.in principles 
a people ca.nnot be sacriliced to serve the inadequacies of of the Code, viz., (a) giving the daughter a. fair share in 
a mediaeval law. · . , 1 her father's property a.nd gi-vUlg wumen absolute owner-

The Hindu Law Committee have taken uiwn them 'ship; and (b) annulling and dissolving marriages under 
._the noble task of raising the status of Hindu ')Vomen, nay, ce~ obviously . iniquitous conditions and leave .the 

of the women of India; for they are part and parcel of details to be filled m py e~erts. 
Indian Womanhood and the section most unprotected by 3!. Mahila Atma Raksha samlty, Tamluk, District 
law. , . Midnapore (Uma Nag, Secretary). 

We d? ~ously wait for the. day wheli the qode will ~ 1.. It is not ~onsidered expedient to codify the. entire 
.crystallized mto an Act. ' · Hindu Jaw on the lines adumbrated in the draft Hindu 

29 Indranl Devi · Secretary Sriniketan Mahila Samaj Code ; but the Samity iS of opinion that "amendments 
· · srinlketan P.O., Birb))um. , J should.~e Ill!'de on .those brancbt;s of Hindu law for 

·. · . · , • which the Rau Colill!llttee was appomted. . 
I shall gladly .stand for the Code if some amendm~nts 2. Hindu women's right .to property should be amended 

a.re add~ to thj;) main Code removing the following Ob]ec- "and the position of the unmarried daughter should be . 
tionable points :~ . . . protected ma'king clear position for .her maintenance and 

' · (1) Amongst the JDiddle class Hindus there IS& cw:tow- marriage expenses to be met out of her patA;lrnsl estate 
of giving dowry to the daughters when they are gtven as charge on the same. It would be far ·better and 
in marriage. · ThiS already Vicious custom would be made healthier to make provision for a pre-deceased eon's widow 
more harmful if the daughters are entitled to have aha~ and the widow of a. grandson whose husband and his 

~ in their !lither's property. The· advocates of the B;ll • (hnsba.nd's) father pre-deceased the latter's lather tha.n 
are of opinion that the dowry system-will cease to exist providing the daughter with a share with her brother 
automatically if the daughter of a family gets a. share or his son cir grandson in her patrimony which she might 
in her father's property. But this is a mere conJecture usually spend . during her husband's lifetime and no 
and. I should say, &\foolish one. Neith(/r the .bridegroom residue might be left to fall hack upon wl!en she becomes 
nor his party would wait fo:r the end of the bride's father. a. widow ·in the lifetime of the father-in-law or grand 
Arid .the result would be disastrous ·to the ·poor fat~er · father-in.law. If the daughter is given a share along with 
of the bride and his sons.. They would lose everything her brother in her father's estate tho· inevitable result 
for the daughters·of the family, who would get_lum:ps wouldbediaruptiont>fthejointfamily-thenonnalfeature 
of their father's property twice-(1) when they are gtven m of the Hindu society. Further more, constant iJl.feeling 
marriage and (2) when their poor father ceases to live. .'l'l;le a.nd embittemeas, crop ·of litigation a.nd deterioration 
dowry system in: its ri~ht form (not in the foJ:?D: i!l V?~e m in the value of property would be the na~l consequence 1 
the present eoc1ety) Ill an attempt to do Justice. tO the and would bring ruin to almost every fariilly. ~bus the 
daughters of the family, who are not to get any sha~ of position of the daughter herself would not improve in 
their father's property. But if the law allows the daughter the least: When the. Muslim eociety: has iJe!ln fed up 
to have a. share of her father's property then the c~tom with this pernicious system and its abolition is desired 
of giving dowry to the daughters s~o~d be abolished. by it as a very good ridda.nce, it is a pity that the draft 

:II Thus it is obvio1isthat the proposed Bill IS harmful to the Hindu Code should have borrowed a condemned system 
., poo~ and middle class. Hindus who are more in number which has eaten iptO the .vew ;vita!iW of the Muslim 

than the rich Hindiis. Admitting that the daughter- co~unity. . . ' . , 
·, in· law would bring in what the daughters woul~ take. As regaids ltindu 'Yoma.n's estate, the. Hindu women's 

away> from the 'family, I cannot but oppose the 'Bill con. right to Property Act shoulq be amended on the lines of 
siderlng the , strained relations, .discoiJl and qt]~:t;re~ the draft Hindu 'Code with Blight ~cations. The· 
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•- amend ~nd codify ohly certain branches of the Hindu . . I ted in the Act . should have .., sl ii odifi t. f 
three 1ndows con~p \during their lifetinle (inoluding na.w. Piecemeal legi_ a.tion or c ca. mn o the entire 
•thbsoJ?~trt~:~~t!::lutely the whole property wi~- Hindu La.w is not desuable. 

0 C: 
1 

necessity) but if anything is left; &fter thell' . The arrangement of the 'clauses in the draft Code is 
out ega.the inheritance is to be traced from the_ o~er objectionable. :Th~ clauses should be nllmbered conse. 
~:'whom they inherited. · Th& daughter who inhents outively for oonveruenQil of reference. ,, .. 
bar t<l11131 property should alsQ inherit a.bsolute'!Y ~ . " Stridhana " as defined in th_e draft; Code [Claus~ 5 (j)" 

hr:; death her descendants and husband should inh~t Part I) includes property a.cqllll'tld by women by inheri
;: the order a.ocoiding to the existing Hindu law bu~, Ill ta.noe or otherwise .from a male or female. Clause l&.·(Part 
their absence, father's heire should get it. . ll) gives absolute rights of property to wome11, over all 

The order of suooessio11, as given in the draft; Code ~8 inherited estates and Clause 14 deals with order. aRd 
in oonffict with the spirit of the Hindu law and the sen~I- mode of succession to stric!hana. " Stridhana •:, should . 
meut of the Hindus generally. It- ill i~qui~ble _and Wlll 11,ot include proparty inherited by females from males 
clearly· be productive of very ~t m]ustice ~ Jll8JIY whether from the father's side or :&·om the husband's 
caaes side,· A woman may inherit the OJ.ldinn,ry' proparty of a 
As.tomarriag~and divorce the &mity is of opinion ~at male such as her husband, father,..-son and the rest but 

it will not be beneficial to women, generally· · Hindu she· should take only a. limited interest in the property 
marri&.,"' is a sa<ll'8dllentand as such it cannot be dissolved inherited. Qn her death the property should ultimately 
light-heartedly at will: ·Hindu la.')V givere ·provided !1'0 come to th& intestate's next heir. I am not in favour 
la.w for divorce and t.hil! was for the sole purpose of mam• of abolition of HiJ¥lu women's linlited interest and giving 
ta.ining peace and harmony in society· and perhaps for them absolute rights of property over all inherited estates. 

·greater benefit to ·women than ·men. ":J:here might be · "'"""A "' of n..rt' n deals with enumerated heirs. Sub-
an insignificant number of cases. of so-called hardship v""~ u ..., 
but by. far the largest number of marriages' in the Jlindu clause (l) of Class I mentions sinlultaneous heirs. There 
society is Sll~cessful. So there is no justification for th~ is no c<)gent reason as to why daughter should be !" heir 
provision of diVIIIrce on the analogy of con~ctual mar;t· sinlultaneously with son in inheriting the property of an 
ages. Easy divorces .would create havoc ~ the famtly intestate .. A woman whe11, she is married passes com. 
life and ma.ke unhappy homes. ,pletely out of her father's family and becomes a. member 

·As ·regards intsr-caste marriages the Hindu Law of of her husband's family. A married woman should have 
marriage should be amended by legalising marriage between no interest in paternal prollerty. Under the Hindu Llrw 

·different castes effected according to Hindutites and ritual. a. son is under a legal obligation to maintain amo~ 
oth~rs his. aged parents but a daughter is under no such 

82. Mrs. Sellammal Natarajan, Kalighat, Calcutta. obligation. Up.der the proposed Code the son will inherit 
w~ are not lawyers or Pandits and we olily suggest, what his j}ther's estate along with his mother and sister. The 

in our experience we have found to be defeCts in our society son will have .to maintain his paterna.! family but the 
which require remedies. We support the proposals ofthe daughter who ~ll inh;~rit from. her ~ther as well ~ from 

· Code as reasonabJe and I\SSOlltial to improve and preserve her husb~nd will enJOY. the inherited pr~P?';'t>Y m any 
Hindu society under modem COD,ditions way she likes· and she will have no responBlbility. In all · 

. . . · . · • fairness the daughter should not be a heir simultaneously 
. Our mam pomts are mo11,ogamy, divorce and property ' with the son. The d:ra:£1; Code ignores the religious aspect 

nghts. All~ are connected Wlthone a~ther. . of ~eritance. l!P.der· the Da!bhag Sc~ool of Law the 
M O!Wg(tmy . ....:Mol!-ogamy must be strictly enfarced. spiritual benefit 18 the govel"llllll1: doctrine. Thos6 who 

In our experience we soo many cases in which wives have cannot giV& spiritual benefit to the .deceased cannot· claim 
~n. unreasonably and ~ven . oruelly disca.J;lied for the absolute right in th~ inh;erited property. Daught1Jrs 

' fiimsiest reasons. · · • · are not capable of o:ffermg spiritual benefit to the deceased. 
Divorce.-For cases uf hardship there should be a remedy · Then the evil of fragmentation of holdings and the fear 

by diVOI:Cb. But divorce . should be granted only in of the property being lost to the family will have to be: con-
. exceptional cases ; it sh?~d be made as difficu!~ as possible: si~ered. . In my opinion ·giving of · absolute pghts of 

It should not be admiS8lble ~o~ petty suspict~n of con- property to women over all inherited estates 'will ulti
duct or even fo~ cha.r.ge of religu~n. We certainly ~o not mately lead to disintegration of fa.mily property. The 
wan_t to make divorce .as easy as m Western countries. na.tu:ra.l 'desire of keeping the property in the fa.mily cannot 

Properl)J.-Women should have absolute rights of be ignored. It cannot be denied that in Hindu families the 
property. To begin with, half a share is a compromise sons look to the ancestral property for support of them
which can. be adop~d. The risk of division of property selves ·an.d their families: The law of succession· is 'closely 
should not be much as it is there wherever the nuinber interrda.ted. to· the law of marriage. The Hindu La.w 
of children is large-be they boys or girls. recognizes and enforces prohibited degrees in marriage .. 

. Girls \should have property rights for the followfug There a.re. strong phy!dol~gical_.reasons in .support of the 
reasons:-' . - 1 · • · • ·rules of Hindu Law on this subJect. Amongst the Hindus 

I. They must have more education these days and the propert;y: cannot. be k~pt U: the _family by marriage 
education means expense. They may have to continue 'bf -pe:sons lll cloB? rela~Io?-Shtp w;tth each other •.. In 

· education 11ven afOOr the death of their father for several ~stian and Muslim soCiett~ ~age •betweeD, cousins 
reasons :- . · 1s allowed but such a mama.ge 18 repugnant to Hindu 

. (l) ~r the &OOial service in the country; (2) to get• La.w_ and is abhorred b;y th~ Hindus. It wHl never be 
suitable matches ; (3) to get employment they may have . posstble to ~ake the Hindu Laws of inarriage as liberal 
to undergo technical education. They may have to as the Muslim Laws. . ~ da.ughtere ~erit prol"jrties 
BUpport.their aged parents or even to assist their husbands from th_e father a~d acqU11'6 absolute l'lght over the said 
in th~ ~~ame p~ession such as doctors. Even they may ~roperttes the_ faprlly prope~y will be broken up and con
have to assist their husbands who are · not , lucky as sidemble portmn:s thereoJl Will pass to the distarit families. 
lawyers or doctors. The more the family income, the Su~h fragmenl;a.tton of properties is not desirable from the 
better for the ohil!lron and other members o£ the family. so0181 standpomt. , · . , . 

II: Women who do not want to get married .or If it is decided that a daughter should be given Ia sh re 
remamed ~ust h..ve some meaus of their own, of the property left by her father 11.nd ·that she . sh ~d 
I ft; illtb Wtthout property rights,divorced women may hll have. ~bsofute right over it there should be a. dis~inct 
e in. _e~.. · '. · proVJsion that a.ny co-sharer in the paternal line will 

· . So mhour opwon monogamy, divorce and property be entitled to claim pre-emption in respect of that share 
ngbtAJ s ould go together. , on ~ymen~ of the proper price of it as soon as she seelts ~. 

to alienate It or to have it partitioned. ' 
· 38. s. G. Mookerjee, Esq;, Subordinate·.Judge, Rajsbahl 

The Hindu Law is the personal law of the Hindus ' 
~ey_e.re gov.,rned by their own law .as regards succession; 
V e_ntal'loo, marriage, , religious institutions and ca.ate. 
J~ Bchool$ ,of Hindu La.w prevail in dif!erent' parts 
table · . A uniform Code of Hindu La.w which is accep

llind u ~U ~indus js, therefore, desirable. The draft; 
8 

18 not, however, e:d!a.ustive; The Bill seeks 

If it is decide_d to'_ gi~ absolute rights .of property to 
":omen ~~er. all inh~r1ted ~tes and if the present defini
tiOn of s~dha.l'l& ~s gtven in Clause 5 (j) of Part I of 
the ~~~ 18 to be XJ?-&mtained the scheme of inherita.n~e 
to Au]autak according to Daybhag should be ado ted · · 

·According to Clause 14 (b) (8) (c) (i)' of Part II a son ~ri 
take half the share of a daughter (except where. the stri-' 
dhana property is inherited from the huBbo.ndl. • · 
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' Clause 7 (d), which dea.la with mann~ of distribution I b !tan h · h 0 jeot to each and all of the ilmovations proposed 
a!llong silllu eous e1ni Ba.ys t at each of the intestate's by t~em as being harmful to the' CO!nmllllity. 
~ughters shall take half a share. . It does not sa.y .that -
,each of the daughters would get half the share of a son: , 35. s. '!l· G,u. ha Bay, Esq., 1:c.s., Distric~ Judge, Nadia, . 
It should.. lie clea.rly stated in Cl&use ~ · (d) that each of ~ · 
the daughters would take half the share of a son. . ' .1. Though I )>incerely believe that a collificiJ,tion qf 
, Clause 4 of Part III-A of the Code (Maintenance) dea.la ~~du ~a~ .after certain radical reforms ha.ve been effected 

• with right to maintell(l>nce of certain dependants out of m 1t, will m the lpng run be beneficial to the pommunit 
the estate of the deceased. No provision has been made ~'a whole, equally sincerely doJ: think that the tinle is mo!t 
tilgarding the personal liability of a. Hindu to mamtain" mop~ortune f~r such an attei_D~t. In the first place, it is 
.:e~in rel&tio~. . A H!ndu. shoul~ be under a legal obli- ~ertam t~at VItal tr~nsformat101].8 aJ:e going to take place 
ga.t1on to mamtam hill wife, mmor sons, UDJ:IUirried ~. the soCJal, econoiDlo and politica.J. structures of Indian life 
dlJ;ughters and his aged parents whether he possesses any m the wake of the war but it ·is yet too early to foresee 
property or not. So the father must be under a. persona.! what shape· they will assume. The draft Hindu Code is 

·obligation to mamtain his minor sons and, qnmarried not ~erely a ~estate~eut. of the Hindu La.w as it Js but 
da.ughters ~d the son must be under a persona.! obliga· conta.JD.S certam r~,~;dical Innovations. over which Hindu 

" .tion to-!ll&intain his aged parents. . .. public opinion seems considerably agitated and . •vhioh 
.\~he righ~ of maintenance should. not· be affected by· a f!<re bound to have far-reaching consequences. 'If it· were 

will •. · A Hmdu should not, therefore, be permitted to a .~ere restatement of the existing law, it would hltve been 
dispoSe of his property by will so as to affect the right of q':llt~ unnecessary, because it caooot be said that the 
nJ41intenauoe to which a person is entitled under the law IS not clear on any material points. For the moment, 

. Hindu Law. A wife should be entitled to maintenance I. shall assume for the sake of &rgUJllent that the innova
even though het husband abandons Hinduism. A female's t10ns mtended are eMsential m the interests of the com
right to maintenance should be· conditional . tipon her mllllity:cbut even then, the pel'iod of abnormal uncertail~ 
•.continued chastity. . · · stor~ and stress through which the country has b~ 

The words " except debts contracted for immoral pur- passlD;g ca~ by. no J?IBILD.S afford to the popul&tion affected 
poses " should be inserted after the· words "•contracted by this legiBI&t1on e1ther that material back-ground against 
by the deceased" in clause 8 of Part III-A (II Maintenance) w~ch to visualise its likely consequences or that equa.ni
of the Code. · . rmty·of mind without which it is hardly fair to !lxpect it to 

Clause 3 of Parj; IV of the Code which dea.ls with the be able to appraise its value, In the second place the 
requisites· of a sacramental marriage says that neither superannuated Central Legislative Assembly should not 
party to a marriage mllllt.ha.ve a spouse livmg at the time · l'or obviollll reasor;w be entruSted with the task of delibe
of _the marriage. This provision ·cannot ;be supported. tating over such a.n i~portant piece of legi,slation, affecting 
:Monogamy is cel'tainly the best form ·of c(lnjugal life but even at a modest estimate more than 200 millions. When 
under the exis'til1g Hindu. Law there is no restriction ·a.s this body was ushered into existence, there was not before 
to the number of wives and a Hindu may marry any number the country this issue of the reform and codification of 
of wives, although he has a wife or ~~ives living. Under the the Hindu Law so that the Hindu members of the Assembly 
Muslinl Law polya.ndry is ·not allowed but it is lawful cannot by any stretch of imagination, be held to be r'l,)?re
for· a. Muslinl to have four wives a.t the same tinle. There -sentative of Hindu public opinion on such an issue. In 
are arguments bot)l fot and against polygamy. Inter- the~ third place, 'such legislation should not be l.nitiated 
ference by legislatipn in this respect is not desirable. until and unless thete has been an amendment of the 
There are solitary i!lstances of, polygamy. The Hindus ,Gov~ent of India Act .so as tO enable the Central 
generally do ·DO~ contract more than one ·marriage but if Legwlat1ve Assembly to enact a uniform ·Code for all 
any. Hindu does maNy more than . onee it is not, simply · P.rovinces regarding the inheritance 9f all kinds of proper
for the sake of polygamy. Requirements of diversified t1es, for otherwise, one of ·the avowed objects of the 
human. nature should not be ignored. The provisio!)s framers of the draft Code, ·namely, "to evolve a uniform 
of cl&use 6 (a) and (b) (Part IV) are objectionable. A Code .of'Hind.u Law which .will apply to all Hindus by 
saoramental·marriage between persons who do not belong blending the most progressiVe elements ·in the. various 
to the same caste should *lt be held· to be valid simply · schools of law. which prevail in different farts of the 
on the ground that· suoh a marriage has been completed. country " is likely to remain in respect o agricultural 
A sacramental marriage between the parties ·belonging land, a pio.us wish instead of being translated 'into a fact. 
to the same gotra or pravar should not be held to be valid In this ~onneilion, it may not be out of place to · poilit 
on sinlilal' ground. :A man should not marry a girl' if his ou~ that the exclusion of properties governed by Mirumak
.f~ther and girl's father . are both descendants · of a kattayam, Aliya Santana and NambudrhLaws of inheri-
common ance~~tor in the male line. , . · ta.nce from the operation of the draft Code llas·left another . 

The provisio.ns regarding nullity· 'and dissolution 'of. fairly wide. gap in the ~cation of the Hindus which the · 
marriages cannot be supported. Divorce is repugnant · La.w Committee' has ail:!led ~a:t through the Code .. The 
to Jpndu ideas and ideals.· The Hindu civilization is ~ct that the Hindus. of the Native States will still con
somewhat opposed to • the Westerrt civilization. The _tmue ~ be ·governed by their· existing personal laws 
Hindus are more · . religious -thaJ.l wordly. Under the leaves another gap, probably equally · wide, Social 
Muslim La.w ma.rriage is a contract but marria.ge a.Ccord- consolidation through the draft Code appears more ot 
ing .to the Hindu Law is a. holy union for the performance less chim~ric8.1. . Besides, if .the uniformity• of the lawa 
of religious ··duties 'ana it is not. a contract. Divorce could ~chieve this end,. one may pertmently mqu.ire why 
is entirely opposed to the'spirit of Hindu Law .. A marriage the. M1taksh~ra has not done so over the major part of 

. from the Hind~ point of view creates an indissoluble tie . India where 1t governs tlie Hindus-and why the Dayabha.ga 
between the' husband and the· wife. There should not ·has not done so ·m Bengal. A' ·uniform Code' of law 
be any provision regarding divorce m the Hindu Code. . ~a;y be helpful in the attempt at .such. a consolidation but 
·.,According to lllause 4, Part V, no guardian is to be ~t IS after .all, a very minor f11.ctor., What is im- more 
s,;ppomted for minor's undiviMd interest m joint family ~portant w the- educa¥on of the public mmd· on proper 
proJiertY -lvhere, the property is under ~e management lines so that ~ can. be ready for a. fa.vourable reception 
o~ an adult member of the family. This provision is ~?f th«1 changes if and when tbey are mt.roduced. 
not salutary, · Provisi9n shQuld be made for. safeguarding 
the .undivided int~rest of the minor in the. joint family 
property. The managing member may be appointed 
guardian of such interest where such appointment is 
lllearly for the benefit of the minor and suitabl~ conditions 
ma.y be inlposed upon him although under the Guardians and 

2. As a restatement of the existing Hindu haw, the 
draft ,Code appears to be incomplete because it has left 
at least two important branches of 'the law untouched, 
namely, the joint family, and religious and charitable 
endowments. An attempt at the codification o.f the •

1 

personal Jaws governing a community is bound .to· J;>e 
worse than useless when o.t the same tinle there is no 
attempt to make it comprehensive. The history of the 
events 'that led up to the prepara.tion of the draft Code 
no doubt partially at least explains this incompleteness but • 
that Slirious defect,. explicable as it may be, appel!ol'S to me 

· Wards Act, 1890, a guiu-dian cannot be appointed for the 
_undivided mterest of a minor in the joint family property. 

M. B. K. Basu, Esq., I.C.S., District Judge, My!llensingh. 
I find no merit whatsoever in the draft. I do not 

believe there is any necessity for formulating a. Code 
of Hindu Law on the lines proposed and I feel ..no admio 

. ration for the. ingenuit.y and legisl11.tive. zeal of the n:uthors. 
both of which .I consider misdirected. · 

' ' ' ·~ 

to reduce its value 1t11 a Code to a Yery large extent. 
3~ If I remember &right, the whole draft Code came 

into b<;>ing, solely bec&use, certain defects were discovered 
\ . ' 
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· , u:~hts to Property Act of 1937 str1i.cture is built up, it does not_ nee~ a prophet· to say 
ill the Hindu Women_ s r:a_"''b , D DM!unukh who wns· by that in the life of the co!lllllnmty m~lcula.bly gtell~r 
which had boon sponso. ~ r. stra.ins are likely to ~e set U? .thliD e~st .a.t present and 
00 roeans a jurist. · that in the process of 1ts regalDlllg equili,brium, the one or. 

ber of bills initiated by severa.I,m~mbe~ . of the other will ha.ve to go. If a.n unw~~ntod legislative 
A nuro bly very largely to remedy the situatiOn a.rlSlllg meru>ure goes, not much harm ~ be do~e exce.pt,what is 

the Assem 't were then referred t~ a 'Committee along involved in the stresses of the mtervenmg penod but if 
fr?m ~at~ Wome~~.'s Rights to Property Act and the mental foundation of the community sinks under the 
:~ Co~ttee uthought that in orde~ .to _maintaitt thef weight of the legislative supel-structure, it will be not!J!ng 
rinci les of that Act, a wholesale reVISion of the lM~ o , short of a calamity because there is a good deal in it that 
~eri~ciewas necessa.ry; ~~nd so the Intestate Suc~10n is o£ lasting value, mixed up or overlaid with a good 
Bill first emerged from the delibera~ions. of the Co=ttee deal that is harmful and bars progress. : • 
and as radical cha.nges in the law o~ inheritance were bound 4. I shall now deal with the most controyersia.l provisions 
1;0 haw its repercussions on certam -othel' branches of. the of the Code : · 
Hindu Law, namely, adoption, maintenance,, mamage (1) :paughters aregiv~ ·haifa share of the properties. 
and stridban, these also came within the sco~e of t~e left by their fathers even m the presence of brothers. · 
Committee and the Draft Hindu Code sprang mto ens- (2) The life-estate of Hindu widow under the existing 
tence This goes to suggest that the Draft Hindu Code law is converted into an absolute estate. \ 
was ~ot the· result of a. popular demand for reform and. (3) The provisions· for ·inter-caste marriages and 
codification of the Hindu L&w but really evolved from ~e ma.rria.aes amongst two of the same gotra or prova.ra.. 
well-intentioned, but ill-timed refoflllis~ ze~ of a sectiOn Pers~n'any I think the first and the. third prcivisio~ lire 
of the IOOmbers oL the Central LegiSlative Assembly likely to be beneficial to the ·community in the long run, 
who do not appear to have been equipped with the 'legal provided there are adequate sa.fegl}ards agaiil.st liD over. 
1..-qpwledge or acumen essential for. ~ch a. task. ~ a fi:agmentation of property e;s a result of the first and against 
matter of fact, it is to the compOSition of the Co~~ matrimonial connections between very near relations: 
resporisible for the draft that the large volume of agitatiOn The second, however,· is likely to be of doubtful value. 
agail¥lt the draft Code which has ~ound expression both But whether these provisions are likely to benefit the 
in the Press and on tire platforiU, probably owes a good community--or not, they will certainly go a long way to 
deal of its appeal for ~e layman -as well ~ the ortho~ox upset the esta.Qlished order of society in ina.ny respects 
and conservative section. o( t)le commumty. · In sa.ymg and such an unsettling m~ should not be taken up_ 
this I do not for a moment suggest that we should all 
a.llo~ ourselves to be guided by what the layman or the for consideration at a tinle when for most. people the 
conservative sections of the community may think or that day-to-day life itself has become a forinidable problem; 
we can in all fairness to the members of the Committee if not a nightmare and when the shape of things to come 
accept without question the estimate of this section is not yet visible ~en in outline. . . 
regarding the valUable _spade-work they have done. While, In conclusion i may be permitted to add that the draft 
lunvever, I shall be one of the last pel'l!ons to refuse to give Code should be dropped for the present with a distinct 
due credit to the exploratory work this Committee had assurance tha't when after the war, condit(ions have settled 
done, I ca.unot at .the same time 4luore the f~ling of down and the .changes that a.re in the offing have taken 
dissatisfaction with the draft Code in general and some definite shape,. a coilllilittee con,')isting of eminent jurists 
of its provisions in pa.rticula.r, because it seems to me to and judges whose .fust-hand knowledge of the original 
be a more correct reftection of the mind of the Community texts from which the existing l~w has been derived is 
in Bengal, than the stray views.heard frcm time to tinle beydn,d question will be set up, if there is a demand from 
in its support. I think it is always a. mistake to defy at least a half of the Hindu members of the new Central 
hUlll&n nature in trying to reform society by legialative Legislative Assembly for it, for inv-estigating in the first 
melll!1ll1ls, however much they may be considered to be pla.ce whether the existi!;lg -law· should be reforined in 
beneficiallf taken in the abstract and to this the history certsin respects ana if so, on what lines, and whethet 
of an enactment like the ijlndu Widows Remarriage the law as modified up to· that tinle should be codified 
Act of 1856 for which no less a man tha.u the 'late Pandit and 'in the second, for preparin_g a draft Code· on the linea 
Iswa.r Chandra Vidyasaga.r fought and laboured so hard ·considered best by' them if tl!lly ·think that. there should 
will bear ample testimony. To all intents and P'!l'POses be a codification. Meanwhile, social and legal reformers 
it has been pradiica.lly a. dead letter though the he8,J.1;. may go out amongst the people, study facts and explore 
rending hardships and abuses for whi.ch it was intended the directions in which legislative reforms. a.re called for 
to provide remedies still remain. It ~as far in advance and·then try to educate public opinion on the right lines 
of thp times in which it was enacted, it completely ,dis. so as to prepare the ground for tll.em, in order that when 

'rega.rlied the·huroan element for.which it' was meant and it these reforms are effected, the comD1unity may make the 
did not at all take into account the dead "weight of custom fullest p~ss\ble use of them in its eagerness to go forwa.rd 
and tradition which for· 'Various historical reason~ had along the path of well-ordered' progress. If these sugges· 
eome to acquire an undeserved.measure of sanctity in the tions strike some over-zealous legal refol'll)ers as a veiled 
Hindu mind. That is proliably the ouly reason .why the attempt to shelve the question of the reforiU and codifiQa.
effect of such a piece of legislation on the community liS' a tion of the Hindu Law, I may make 'bold to remind them. 
whole has betn almost negligible during j;he course of nearly , that the race is won by the slow and the steady far oftener 
a century .. Nothing illustrates better than the effect than the hamy and the swift. • · ' -
of this Act, the great truth about tl.e dependence of the 1 • ' • 

potency of legislation on its psychological background 36. The ~lstrlet Judge, 24 Parganas. 
embodied in.. the following observations of Sir William · · · · · 
Jones : " It is a maxim in the science of legislation .1 fully agree with the main princip\oo of the proposed 
and Govemmentthatla.wa are of no avail without manners ~du Code.a:n? have only to offer· the following sugges
or to explain· the sentence fully, the best intended legis- t~o!lB and cntlciBIDS as regards some of the detailed pro-
lative provisions would have no ben~ficia.l effect ~ven at VIStons. · · · 

. first and none at all in a short course of time unless they 
1 Part 1-(a)_Oku.!e 5.-In the list of enumer!!oted h.eirs, 

are congenial to the disposition and habits, to 1jhe religious class ~· consists ?f descendants of the intestate up to 
prejudices and approved religious usages of the people the third generatwn. It seems to me proper· that tlris 
for whom they are enacted."' In so far, 'therefore that sho.uld be extended. to descendants up to the fourth gene
the draft Hindu COO.e which, as I have pointed ~ut is ra.t1on. It o~n happ_ens t9at such descendants up to the 
not the outcome of a gepuine public demand for a ref~rm fourth generat1qn surnve an intestate and it would a.Imost' 
and codification of the Hindu Law, is a. depart-ure from always be~ W\sh.tha.t such descendants of his own should 
the ideas and ideals which still govern the ·com~ unity be preferenti.al hell's to the descendants of his father. as 
as a whole, .though lapses from such ideas and 'ideals are enumerated ~ class 3. ··_From the point of view of social·· 
occasionally to be met' with, it must be recognized as an !'nd eco~olUlc welfare, 1t also seems desirable that t-he~. 

· atte~pt, however. well-intentioned, to' foist on the com. mtes~te s ·own descendants should be p):eferred 1;o his 
m~ty as a whole the advanced views of an infinitesinlal father s descendants. . • · 
oectmn and ll8 such likely to do more hBriU than good. (b) (') A rds h 
~e ~ental outfit ·of the community such as it is, is quite. . . 1 

-
8 r~ga t e mode of succession to stridliitn 

Dmntcal at the moment to the legal struc .. ·- .tLt 
18
• consistmg;of hentable property, except property inherited· 

J!Otng 1>o he buil """'" ""' by a woma~ from her husband t-he husband is named as 
t. upon it and if in spite oft~, such a only the thll'd preferential heir coming after (1) son and 
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do.ughter and (2) son's son· and son's daugh~r and .Part Vl.-'-The provision in clause 5 that an;{ mal& 
daughter's son and daughter's daughter. I suggest that the llindlJ who is of so~d mind a.nd has oompleted his 15th 
husband should be made a. ~imultaneous heir along w,Lth year has the. capac1ty, .~ take a. son in adoption, is :n 
th~ son and daughter. If, as is provided'· in this Code, accordance wtth the existmg law ; but it seems desirable 
on .a. man dying intet~tate, the wido\V becomes a .siniul· . that this position of law should be altered &nd only persons 
t9J1eous heir along with the son and daughter, it seems who have attained majority should be given the right to 
to me unjust that ori a woman dying ihtest&te, her husband take a. son in adoption. . , / . 
would inlterit only if she has left no Bon or daughter or 
son's son or son's daughter or daughter's son or daughter's ·87, B. Sen, E~q., I.C.S., District .Judge, Bowrah. 
daughter. · I welcome this draft Code as a. va.luabie attempt io 

· (ii) I am against the provision that on st.ridlian modernize some old a.nd archaic provisions of Hindu· Law 
devolving on sons and daughters under, entry in clause an~ to adopt itt? the needs of present !lay Hindu Society. 
14-B (i), a son shall take half the share of a daughter. The It 18 well recogmzed that the course of natural develop. 
fact that it is a woman's properly is no justification for ment of Hind11 Law was impeded or rather completely 
givilll5tlre daughter a greater share than the son. stopp~ ~veral ·C?nturies ago a:s the, result of p. complex 

comb~t10n ·of .crrcumstances. The political,· social and 
• (cj In clause q, which provides for the devolution economtc condit10ns of the country each had its share in 

of the property of a. person who completely and finally . bringing about this result!t Judicial interpretations of 
renounces the world it seems to me necessary that there · old a:uthorities .havt>, during the peri?d /.of British rule, 
should be clear provision that if such· a person return10. to constituted . practically the only senous and effective 
the world, the property, of which has already 'oeen effort to bring about some change~ in the atrophi~d 
divested in consequence· of the devolution upon his heirs, system of Hindu Law, but the sum total of the sa.me has 
would not return to him.. ·· ' • ~ · been infinitesimal. Legislative interference also has been 
'.Part Ill -A-Il.-"· Maintena.nce " should, I think, meagre in deference to ,the accepted policy of the British 

include provision not only f9r food, clothing and residence, Government not to meddle .in affairs whicll even remotely 
· as mentioned in clause 3 (i), but .also for a rea.sonabl!l smack of religion. Social reformers have tJi,erefore, had 
degree of education. to · tpil under the serious handicap of the consequent 
· Fart IT-A-OhoJpter I ia).-It seems desirable that the withholding of support by the Government and the }egill

requisites as regar<ls age, as provided .. by the Marriage lature except in one or two isolatedandglaringinstances' • 
Act, should be included in section 3: .. e.g., Suttee, Widow Remarriage, Civil marriage, 'etc: 

(b) As the' question whetL.er a marriage ~as been The net result of this si;ate of affairs has been that in spite 
solemni!l;ed in accordance with the cu!tomary ceremonies of momentous changes in world conditions, .Hindu Society 
-of the parties to the marriage often raises· difficulties in its legal aspect, has remained practically Where it 'w~ 
·due to the dispute of what the customary ceremonies centuries ago.· No society can thrive and develop properly 
are, the. provisions that a sacramental marr.ia.ge may be unless its· laws are adaptoo to suit itschanging'andgrowing' 
validly celebrated with only two ceremonies-Panigraha.na needs in accordance with t)le constantly altering stresses 
and Saptb,padi-as originally provided, should,- I ~hink, be and strains tO which it is subjected from time to time. 
included in clause 4, in ·addition to .the present two sub; It is bu~. natural in these circumstances' that Hindu Law 

· sections.. . · .. · as. it now stli.nds a.nd is administered, is thoroughly un: 
(c) I suggest ~ provision as regards proof of marriages suited in many respects and·m many of its branches to. the 

that a copy of the entry in the Marriage Certificate Book needs of modern :flindu ·society. It is high time thet-efore 
shall be recejved as evidence of the fact of marriage, · that the whole. basis of Hindu Law should be radically' 
whether civil or sam·amental. revised and recast after each main principle thereof has 

been subjected to· a thorough and close scrutiny with a 
OhoJpter II.-(d) In.' clause ~6 the words, :'Provided view to determine whether the provisions at present in 

that she shall be ent1tled to live separately Wlthout for· force conduce to the well-being of an enlightened 80 · 1 
feit~g· her claim to m~terianc~ froiD;, him" be substituted · 'structure 0~ the modem world. , . . c,~a. 
i)y and also if she lives separately. My huml>le ·opinion is that the authors of the draft 

'OhoJper 111.-(e) I suggest that the ptovisions for decrees ·Hindu Code have proceeded on the right lines in every 
of nullity of marriage and for dissolution of ma.niage 'bra.ncll of the .law that they nave taken up for revision 
be made applicable to marriages celebra\ed before the 

1 
and I am in general agreement ~th. the clla.nges pr9Jlosed 

commencement of this Code also by adding the , words in the Code. , I add below a few comments on oome of 
"before or" between the words " celebrated" and "after the detailed provisidns of the .Coq,e. . 
the commencement of this Code." If these provisions ar& · Part II IntestateS · · ', 

,going to harm the Hindu Society, as the opponents of . - .~81,on, . , · 
these proposals assert, they should not be made . at aJl. A simple and ilniform set of rules for snccession has been 
If they are not considered harmful, but, on the contrary .. a>roposed .. These rules follow in my view the. dictates 
beneficial to Hindu Society as, I think, they are, there of nonnal love and affection and satisfy all reasonable 
is no justification for restricting these only to marriages t.E~sts from a purely rational pomt of view ·a.s well as the 
celebrated after ·the commencement of the Code.· sense of moral justice. The provisions of the two ·great 

(f) I S).lggest-(1) that the words in clause 30 (a) systems ofla.w-:-" Da;rabh~a" an~ "Mita.kshara." have 
after "unsound mind·~ be deleted; (2) In clause 30 (c) beet;t ably <;<>mbmed "?th ~ Vlew to g1ve the whole of Hindu 
the word " seven " be altered to " two " ; (3) That in clause ~dia a .um?~ and s!-Illp~ed system of the law of succes. 
30 (e) the words " for a periqd of not less than seven years ~on which 18 m keepmg wtth modern trends. · 
immediately preceding the presentation oi the petition " be :rhe. only p~ovision w:hich requires, in my opinion, to· be 
9eleted. ' . . . . . ' ~const~ered lS Clause 19 of C)lapter n (Umlutste wife 

If -a person is 1ncurabl~ of unsowtd mind, I see no aU~qucfZ~fied) I would delete ~~ proviso to the clp.u.se which 
. justification fS>r forcing his~ her wife or husband tu live practtcaJly makeS', the proVISlon unworkable an~ usele~. 

with hini fol: seven.years be. fore he or sbe can get a divorce. ~!teuswillb~~~ enven ifaJlhe kntows a1bo~tththtoe 11takncba.stthlty ..?! hls 
N h b d ·r. ld d wu• , "" m·m y e:x. reme y 10 · e e .r.u.u.tter 

or do .I see. why a us an ~r .a Wl e. shon be compelle to a Law Court for having a declaration in respect of the 
to COntmu? lll a st~te Of mat;rlage Wlth a person,'\VhO bas fact.and'will perhaps simply cut off all connection with his 
bee~ snffermg from ven~real disease .contracted rusewhere. wife. It is preposterous· however that a wife (to take an 

~I think ~lso that d~ertton for a pen?d:of ~wo years sh.ould extreme case) who has forsaken her husband and ub!icl 
. b~ constdered suffiCient cans~ for dissotutwn ?f m~age. taken to the I/rofession of a prostituto should b/eli 'bi~. 
Iii. 0: party . can s~and seven .years of 'desert10n , Without, to take a share in 'the husband's properties after his .f!.th 
gettmg a ~olut10n of mamag~, he or sh~ may as well· merely because the husband' prefe!Ted not to ventilate 
stand desert10n for the rellt. of life. I . the sca.ndals of his family in ·a Court of Law. I see no 

Part V.-1 suggest th'e deletion of 'clause 4 which justification in this proviso. · · · 
provides that no ·guardian shall be appointed for a minor's · · ' 

· undivided interest in joint family property; but in actuaJ Part Ill-A. 
P!'Mtice the appointment of guardian for a minor's un- Cluupter ll..,-Maintenanee.,-A clause should be added 
divided interest in a joint family property has often been to the effeci( that no female .relative will be entitled to 
found to be conducive to the minor's welfare. There is any maintenance unless she .lives a consistently (sexually)' 
no reason why this right should be taken away from the . moral life. Rare or occasional lapses on isolated instan-. 

· Court.· · · ces should not disentitle her however, .so that chances 
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' · · · t r · (x) CMte of the adoptive father and the boy' adopt-~ fo t be !lltogether barred for wan o mam· "" 
:~oo~ ne.~:~ld be en;tll'<'d howe'\'"61' _that a prostitute (xi) ~-hether the adopted boy was married on the date of 
or 

8 
roncubine should !lOt ben~fit.at the expenSe of other l/odoption, (xii) gotra.s of the adopt~ve_, fatheJ: and th& 

m
ore dOO<',...,.;,.., reJat.ions-mafe and female. adopted boy a.ud wlruther the latter s • upana.yan ·cere. 

• • ...., mony " had been performed before adoption, (xiii) 
·part fl'-Marriage ond Dit'Otee. · wh~ther the boy had already been ·adopted once before 

1 
Chapter l-(Cilebmtion. of 111arriage):-Cla-1~-.<e 3 (e).'- Clause 29.-Specia.l·riotice should also be served on th~ 

The minimum age for e. bride to ·give her own consent near relatives of the boy adopted in ordet: to give them a 
to the n•nrriage without any reference to the consent of . chance of contesting the. validity of the adoption and 
the guardian to the- marriage bas been fixed at ~o low a securing the welfal'll of the boy adopted against any under. 
figure, jn my opinion; I wottld recommend that ~he band or undesirable transaction in the guise of adoption, 
ciause should be reCMt so that consent of the _guardian · Clo.Uiie 30.-The · Court should also be prima facie 
must be obtained when either the bride or the bndegroqm satisfi,ed of the legality of the adoption before directing 
is below the age of 21 years. This will p-revent hasty and registration of the adoption. ' 
ill-considered marriages and will be in lf:eeping wi~h the 
para.llel provision relating to Civil Marriages in SectiOn 4. 38. Mr. RaiN. N. Sen Gupta Bahadur, Plstrict Julfge, 

Glo.~Me 2.~ (1) (a).-A. consequential change will b~ that Burdwan, · 
the word " si::rtrenth " in \hit clau!;e must be substituted . Personally, I am 'not very much-~ f~vour of any radical 
by· the word "twenty-first." · change in. the existing law which is bru!ed entirely on-a 

Clause 23 (1\ .(b) (4).-0nly an elder major brother religious technology."'md hru! stood the test of time. It is 
should be eligibfe to he a guardian. It would be absurd always open to anybody to have ·his own way in spite 
if a brother who is a minor or major but younger to· the of the apparent rigidity in the existing rul.es with nominal 
bride or the bridegroom is made the legal guardian for her saprifice. ~ overwhelming majority of the local Hindus 
or his maniage. · . · is against the bill. - · · · ' · , 

Olau.;e 23 (1) (b) (5), (7) ilfld (8).-The paternal or mater- 39. H. K. Mukharji, Subordinate Judge, Burdwan. 
M! "uncle or other relative' should be above the age of 
21 years to hi, ejigible as a ~ardia.n of .~rriage_. . ·The rules of Hindu Law with regard to intes~te succes. 

Clo.11se 23 '(1) '(c).-There Js some prmtmg mistake m sion, widow's estate and marriage are a.ll based on Hindu 
tile clause as printed. · No opinion can he expressed unless · Sa.stras and they are intimately connected with Hindu 
the oorrect clause' is available. religion_ and Pindlt. Theory. These rules have been 

Chapter 11:-Consequences of iharriage inchtding du.tiM existing from time immemorial and the present Hindu 
of h1Mband and wife-Gliillse 26 (c):-I would frame the massesqo not seem to be dissatisfied With them. They 
clause a.s fQJ!ows :- . I believe, do not '1\'elcome any change. . ' 

(c) if li'e is guilty of such. cruelty • or ill-treatment Though there. baa been a great change in the Hindu 
a8 to render it unsafe, undesirable or reasonably impossible society~ modern times that change appears to be confined 
for her to live with him. · . · to the upper class of educated Hindus. The Hix!du masses 

In line 4, for the words " to any rela.tive of the other are 81! conservative as before and any change: in the rules 
party," the words "to the other party or any of his or her of succession, Hindu widow's estate and mainage would 
rel&tives" should be, substituted in orde~ to check dow:ry 'not he, _welcome and beneficial _to them. Any radical 
being paid to the bridegroom himse-lf with imV,unity. change m these. rules would have the effect of shaking · 
After the word ••transferee, in line 5, the words 'otli.er the foundation of Hindu society: The masses of the 
than the wife herself .. should be added. .. Hindus. being still illiterate and conservative as before tlie 

Chapter Ilf...;;;N1)1lityawJ, di8solu.ticn of1Mrria!;es-(Jio.Uiie time for cnange of these i-nles does not appear to be ripe 
29 (2) ProtJi8o.-A minor should be protected ~ven · if he aa yet. Moreover, the jointness of the members of a Hindu 
or she has live4 with the other party as hiiBba.nd or· wife family wiluld be rudely shaken by any such change 
and the following words should he added at the end of the • · -
proviso :-"provided fw:ther that no such consent given·. 4(}. K. S. Bha.ttaeharl, ·Esq., M.A., B.L., Munsif, 
by a minor shall be deemed to he free consent within the Tbifd Court, Burdwan. . 
meanin~ ofthe proviso." . The rule.\! of Hindu .Law with respect to marriage 

succession, intestate and widow's. estate have been-existmg 
. Part V-Jt:inority and guardianship. from 1;ime immemorial and _they a!.e ba.aed on the Hindu 

Cla'll8fJ 3 (a),.:._A child is hardly capable of living apart Sa.atras and are the offsprmg of·. the Hindu religion and 
from its mother &t the age of 3 (three). I would suggest the Pinda Theory., · · 
'the. word "seventh" for "third." The majority of the Hindus are as eonservative aa before· 

· 01o.'U8e 4.,.!fhis section shouTd b~ deleted. Very often and they wll). not possibly welcome any change of th; 
· an. adult ell-sharer managing a minor's share of undivided existing rules. Also any aprupt or f&dica.l change may · 

family property is the person most interested in depriving instead of proving beneficial, have . the effeet of shaiWJi 
the minor of sue~ sha.re by vanous deviceS ltnd the minor ' the foundation oi Hindu society. ·The joint family 
needs- protection froxp. -the· Court. ~ Court's hands system in the Hindu society may also die out altogether 
should, not, therefore, be f~ttered by a provision. like by any such change.· ' · 

t~ia'U8e s.-A · ~naequential change would 'be to omit 4:1.. H; Banerjee, Esq.,· tc.s.; District Judge, Farldput, 
the words. witliin brackets, viz. (other tha.n the undivided · The- main· modifications suggested relate to (I) the
intel'!'st referred to in clause_ 4). abolition· of tbe double code of morality aa betwMn _ 

d . H' d "et (2 . . . ~ men . Part. VI-Adoption.' an womenm m usocJ y, ) meqwtyofthe 'principles 
, , • of inheritance as discriminating betw_ een male and :t: 1 

Ohapi.e.· I:-Cio.~Me 5 (1).-Adoption ofa son by a minor heirs a.nd (3) rigidity pf marriage laws. ema 0 

'Hindu male does not appear to be called for. A' minor Thefirstinclude.Stheprovisionformon 
is not. a.llowed to enter into the simplest .of. contracts. foF mberitance by daughters and the t~g::~ t~e .second 
There 18 no reason why he aho1lid be a.llowed,. m a.n enlight- of marriage overlooking ca.ste and th . c~vil form 
ened system .of la.w, to take such a serious step · aa to All the measures are in m .. 0 er restrictions. ' 
adopt a son totimself. I would suggest the twenty.fust based on sound principles J :irllll~~'Yelco~e as they are 

. year instead of th~ fi!teenth a.s suggest:d in the clause: Monogamy and equality of rlgh~~f both es~~! and reas~n. 
Clo.~ 5 (2).-8imilarly, unless a Widow ha.s express to knit together the society into a health are essential 

authonty from her husband, ahe should not be allowed third measure ill necessa. to ad' t h :!; body. The • 
to adopt a son to her husband till she ha.s c?mpleted her changed times. . . ? JUS t e societY, with the
twenty-first _year. ~en she ha.s such .authority, she Only one point of detail strik · · · . ' 
sbonld h&ve the capamty to adopt after completing the sidered for inclusion It . . :S m~ w_hi?h ·may pe eon• 
!ifteenth year. (The cl&use. ahonld be amended accord· the Draft Code. h e ~ .m eel!~ Wlth the spirit of. 
ingly. . ' · • pre-emption in favour ~ easlepro~JJ!lob. for the r1ght of 

• ~'la'll8fJ 12 (~)-"7Bot~ in the ~ of father and mother , under par&.grllilh 12 of Part n f heu:s may be in~~oduced 
gt~ ~ son m. adoption, the mu:wnum age for ~pacity o the draft. . · 
~ gtVem adoption ~houl~ be fixed at twenty-one years. 42. S.C. Ghosh, Esq.,, Subordinate Judge 1r'bh · 

Chapter 11-Begistrat"Um of adopti.on;--(!lo.118fJ 28.- "The Draft Hind Cod . . '. If um, . 
~me ~~r parti~ should be required to be fl:uo. mentarysuccessionuan e deals ~t~ mtestate. and testa· 
ylshed. VIZ. tilt), na.mee of near relatives of the boy adopted maintena.noe marcia d m~ters ans~g t~erefrop:t including 
. ' . ' ' . ge, voroe, mmonty, guardianship 
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.and f1.(loption. ;L~w. ~hould mQve Wit4 the progress and . l~ft stranded by th~~ Hindu husb~ds .. All .. E.,nglis·h· · 
refol11l in society. .,;rhis is what the, draft seeks· to do b 
in a humble way. ~t is gre.tifying to note the.t the deft: wome-n, r ~e.rrying e.n ~die.n, is regarded a.s an Indian 

· nition of " Hindu 'l ha.s . been widened so. e.s to include by the e~tmg le.ws of nationality or domicile,. Similarly 
·a conyert to Hinduism and any person professing Hindu a. non:Hindu woman,' by ma.nying ,a. Hindu, should be 
religion. A lil:jeral interpretation should be put on th

6 
hreoog01_Z~d a.s a. Hin~u without being called upon to che.nge 

v er ~~g:ton. 1; believe the CIU'istia.n or Jewish wife of a. 
word "Hindu" blending ·all p~ogressive elements in the M_u.sliin. gets the b.enefit of Muslim Law of succession 
society. The most revolutionary change which the. wtt~out a change of faith. Likewise the Christian 

0
;. 

draft seeks to introduce is on the domain of inheritance JeWISh wife ofa Hindu should get the benefit(){ the Hindu 
and succession and marriage and. dissolution of marriage. Law of succes jon without a conversion to Hinduism. 
On the who~e the ~aft is undoubtedly an improvement 
on Hindu Law now m force. · 44. S, K. Ha.ldai', Esq., 1:c.s., District Judge, Blkarga:~j, 

As regards the provisions of the Draft Hindu Code I beg . Unde~ the existing provisions jf the Hindu Law, 
to offer the following comments :.!.. · · uum~med daughters are entitled to maintenance till their 

Part 1-Glau~e 2 (2).-It would be better to include ma:rmge and to expens~s of me.rria.ge from, the estates of 
~boriginals too to avoid future conflicts. . . · tJ;iett .father. The proposed law provides for shares to be 

Part ll'-ClaWJe 3 (a).-The restriction imposed on g:tven to married daughters, the intention,· no doubt 
movable property does not appear .. to be equitable.. ·. being to. improve. the position of married Hiiidu women: 

GlaWJes 5 (I) and 7 (d).-There should be s\)me· restric. In my VIew, instead of achieving this object the proppsed' 
tion regarding the inheritance of daughters. It , would law will_he.ve a contrary effect: After marriage, a Hindu 
be better if provisions be made only for indigent daughters. woman IS taken as a member of her husband's family. 
When maki{Jg pro\'isions for daughters' right of inheritance If a share be given to a married Hindu daughter, it will 
it should be considered whether they would inherit,· if they be ext:t:emely difficult for her to come and live in her father's · 
change religion or marry o. non-Hindu fu the lifetime of fa!!JPy. ~The exercis~ of h?r right in her father's property 

· the father or has become unchaste. ,,; will cre,a.te endless dissens1ons a!Jlong the heirs. Disputes 
GlaWJe 14.,....,Rege.rding Succession to. stridhan it will ~ c?rtainl.Y .arise,: prope~ies. will be partitioned ; and·· 

be better if only maiden e.nd indigent daughters be counted litigations will mcrea.se resultmg m gradual impoverishment 
·as heirs.. ?f the people. A married, Hindu woman will not be really ' 

G1ause19.-Should be•maae e.pplicable to·u,ncha.ste m a better.position t)len than she is..At present .• · . 
daughters .9Jil well. · . . . People will try to evade the provisions of the porposed 

There should be some provision made for disinheriting law by exec~~ing. wills Qr deedS of gift a~td this may lead 
a. Hindu widow anddaughter if after inheritance they• to further lit1gat10n. When e.ll these facts ~nd circum
lead an Unchaste life. ' ~ . · . stances are carefully considered, it will become apparent 

Part III-Clause 5.-Bubsequent unchastity. should that the prese11t law sufficiently protects the interests. of 
be made e. disqualification depriving a widow, daughter f~ma'les and no further provisions are warranted. · · 
or son's widow from getting any maintenance. . .. 2. l'roposoo law relating to Marriage' and Divorce.-

. Gla~es 5 and 6.-Their solvency iB also.-to be taken My .only comment Ill with regard to tlle proposed sitb
into- consideration in determining the amount of main- c!4use (i) of Cle.use 29 (1), Che.pter Ill-Nullity imd dis

.. tenance e.nd in further detel11lining .whether they should solution of marriages. The ~ub-ole.iise· lays down that 
be given any maintenance. • . • impotency, either on the part of the husband or the wife, 

Part IV-Ola~e p.-;-CJ.e.uses 3, 4 and 5 of the Bill. shall be a sufficient cause for·. nullity· of the marriage. 
should bE! retained.· • . Sterility. on the part ·of the wife may be construed a.s 

Glame 10.-There should be further provision for impotency. If a sterile wife b~ divorced,. the law makes · 
giving publicity of ffi\Ch notice .at the places of residence no provision e.s to how she woUld maintaiD. hemelf. This 
of the parties and in notice boards of Courts. · . is a serious drawback and, in my view, adequa~ provision.e 

Clauses 29 and , 30.-Shoald not be made applicable must he. made in such a case. · 
to aacramental marriages and mQre. so when the marriage "45. S; K. Sen, Esq., I.C.s.; Dhtrict Judge, Tlppera. 

'has been consummated. , 1 R --~'-. Part V-Gfa,Me a.-Provision should be made for · ego .. ru.wg intestate succession, I do not consider 1it 
• · desirable that ail daughters should be made l!imultaneous 

depriving an unrha.Ste mother fr.llm . tl}e guardie.nship heirs, . Among most cle.sses of Hindus, a dowry ha.s to be 
of a minor daughter. . . 'd th · f h d h ' Gla~e· lf.-Provision should be made for guardianship. pal . on . e occas)on ° t e aug ter 6 marriage, ~nd 'it is 

unfatt·to the sons that the daughters for whom•·'a good 
of property of a min.or, if the adult member of the joint· d,eal of expenditure on account of dowry has been incurred 
fa)llily ~suses the property or misappropriates the profits shoul,d again inherit as simultaneous heirs. If with the 

' of ~~e joiilt properties against the interest of the minor. . passing of the~de, the doWry system could be expected 
· Part· VJ-Cla~e & (2) (a).-Great ·difficulties will to.disappear, the provision making all daughters simul· 

arise if a widow be given the. right of adoption withopt te.neous heirs would certainly be welcome, but since it 
the authority of ~he husband. . cannot ~e expected that the dowry system will disapp~. 

If . this provision be aJ; a'n retained, there should be automatically I would ~uggest the.t only unmarried daugh- · 
' provisions made r~training her from adopting an~ son ters be made sl:triultaneous hlirs e.nd that married and 

of!;ler father's or mother's family. · · · · · widowed daughters be added as a separate group of heirs 
.;.43.' A. S. Ray; Esq.; I.C.S., District J~dge, Birbhum, . . after the first ~oup in Class I. At the ea.me time, I wquld 
I am in general e.greement with the provisions of the suggest adding widowed daughter-in·law in the first 

Code and I congratulate the authors on their determination jW>Up of simultaneous heirs in Class I ;· they are now, 
to abolish polygamy and to introduce. divorce. I e.m, . included in the first group of simultaneous heirs under • 
however, making a few necessary comments. ,Deshmukb's Acto( 1937. . · .. .... · 
" Part I -Clause 2 (2) . .,-There are numero11s Hindus who 2: I would support the prc;Jvision making women absolute · • 

· are either atheists or agnostics, do not go to temples, rarely owners of proFerty inherited. But regarding the succession 
call in priests, live in a cosmopolitan style and have nothing , to women's property,, I would suggest that sons and 
to do with the Brahmo Samaj or the Arya-Samaj. They daughters should inherit equally in Class (b) (1) (){ clause 
do not profess t):le Hindu religion or any other religion. 14. Under tjle Dayabhaga system, that is the Ia w 
Y?t~hey,are recognized as Hindus by their relatives, by ,regarding ~~:-ie.utultstridhana, an.di.amofthe opinion that 
Hindu society and by , G-overnment. 'J;'he , proposed the rule sliould govern all kinds of stridhan other· than 
definition will leave them in e.n e.nqmalqus. position,. J:, property inherited from the husband. · I would oppose 
therefore, suggest tlie following e.mendment :.,.... • tlie.pr.ovision me-king a.110n entitled to Olle.balf only of a 

"Hindu" in this Q;>de, means ·a person who is by •daughter's share. There is no need to balance the provision 
/ birth or conversion' or me.rriage a'Hindu,, Buddhist, Sikh, that a daughter (or an uumarried daughter) is to get one 

Jaina, .Arya. or Brahmo . . . " · - half of a son's share ; for certain rights t6 ~uccession 11iven 
• Part. 11-(Jlause 5 (1):-Many Hindu ,or Brl}}lm~ tq women have not been balanced by similar provisions 

husbands have Christian or .Tewish wives who are not in favour of men-thus while a wife (and widowed , 
converts to Hinduism. The ·term "widoWs ~~ obviously daughter-in-law) would inherit as a. simultaurous heir to 
means Hindu widows by birth .cr conversion. The term a man, a: husband (much less a widower son-in-law) would 
should. include- Hindu widows by marriage, lest· they are not inherit as a qimulta.neous heir to a '\'\'Oman's property •. 

f:...27 
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' • to be Bill (b) or ·of certain branche.t of Hindu law as the preamble 

3 Regal:ding . ma.rriage, while monogamy 11 
• ' of the present draft states, shonjd not be ha.~a.rded. . 

~ended on principle, I would ~~ly oppose m~g . The authorit-ies relied on in your Report m· support o£ • 
legal provision for rigid monoga.my m Hindu La.w. u codification of the wHole of the Hindu law a.re sepa.ra.ooly-
La.w has pennitted polygamy in cetta.in oiro?-OOsta.n:, a.rrD.nged and disc~ss_ed. · • · .. 
and i should point out that some western thinkers e Committee on 'Opmwn of expern.~Mr. John D. Mayne, 
Mr. H. Q. Wells, QO!ldemn. the ~trict law of .~o!logamy whose name is still 8; by-word to the Cou~ and .lawyers 
of the wes~m countries ('vide his out..«pok_en Filj;t a:nd regarding his exposition of Hindu law, h~ sa.1d, whioh your 
last ThingS"). Though· the overwhehnmg propQrtion Committee has quoted, " The age of m1raoles ha.s passed, 
of marriages in Hindu Society is monoga'!XIous, there_ e.re and I hardly expect to see a. code o~ Hindu law. w~ioh shall 
certain sections in which polygamy .prevails, and t?e law. satisfy the t-rader and the agric~t\m~t, the PnnJn.bt and the 
should not outrage their sentiments too suddeoly. With the Bengali, the Pandits of Benares and. . R~mes"!'a.r&m, . of 
risk of driving them out of the Hindu fold alt:;>gether. Amristsa.r and of Poona; But I can easily unll.gme a very 
I would therefore suggest that the clause " neitlier _pa.rtr, b~autiful and specious code, which should produce much 
must have a spouse living at the time of the mart'lll;ge more dissatisfaction and expense than the law as at present 
Bllould be omitted frorlt clauses 3 and 7 of Part IV. At administered" (c). . , . . . 
the same time having another wife should be a grollDd for As an editor of the last four editions (Fifth to Eighth) 
obtaining either separate•maintemi.nce or divorce, so as of Sastri Golap Chandra· Sarkar's Hindu Law, the under-
to exercise a strong check on unlimited pol:r~amy. . signed endorses every word of Mr. Maynes quoted abo~. 

4. 1 am wholly in favour ofthe other proVlSlons ~la.tmg Sir Dinsha.w F:'Mulla'in the preface to the Sixth Edition 
to sa.c:ramental and civil marrla.ge, and those relating to of hiS Hindu La.:w stated (also quoted by your Committee): 
divorce bnt ·I think that· monogamy not' being rigidly. •• The.~e and other matters on which there is still a oonllict 
enforced, the condition of having another wife should be of a.uthorty indicate tho necessity of codifying the Hindu 
made an additional ground for divorce and also for sepa.rate Law, if the Hindu Community is anxious to save enormous 
maintenimce, at the option of ~he wife. Jfw:ther, I ~ould sums of money wasted in litigation in the process of cr.y-
make ·the la.w of divorce applicable to ·existmg mart'lll;ges, h did t 
and delete the words "celebrated after the commeqcement stallizing the Hindi Law." He, owever, no say any. 
of this Code" from clause 30 of Part IV. thing about such codifica.tion in his,Seventh Edition or the 
. 5. I have no criticism to offer rega.rding tlie other P~ last Edition .which he published. . . , 

of the proposed Hindu Code. You preferl'J)d to follow . Sir Dinshaw Mulla. what he 
expressed in the sixth edition. • · . . · 

46. R. s. TrlvedJ, Esq:;: I.c:s., District Judge. One may respectfully differ from Sir Dinshaw's. reasoning 
Mursbidabad. urged in support of his view for codification of Hindu. law, 

I believe that the present attempt to .enact an ov~-all (if that view could be said to have not been subsequently. 
reformed Hindu Code is a mistake. To codify-Hindu Law changed by him), and point out that if codification mini·, 
is one thing and to reform .the Hindu:' Law is another.. mizes litiga.tion then each edition of Sir J;>inshaw's va.luable 
I think that it will be best to codify Hindu Law ~ it is commentary on the foortk codijicatitm in 1908 of the Code of 
in the various parts of the country. Attempts to reform Civil Procedure drafkd on the li'll£8 of tlu!, Suprem,e Ooorl 
it 80 as to make it uniform and liberal should be made· Rules of England, w9uld .not have enormously increased in 
piece-meal. To make several far-reaching changes volnme.each yime by addii;ions of new case-law and amend·, 
at a. 'time is revolutionary. Such an attempt will have menta· after s.mend!nenta of tha.t Code. . 
some undesirable results. In any case,it is bound to have CQdification is neoessa.ry where the la,w is .unsettled. 
vehement opposition. · , · • . AcCQrding to your Committee, many of the rule& of Hindu 

Ev~n if a minor but substantial section of the .com: ' law are fairly well-settled (d) and .one can boldly assert 
munity oppose_s ~uch change, it should not be undertaken: . that the whole of tlie Hindu.law is well-settled as any othe1· 
No case has boon inade out for l!oUY action which 11\a.y codified law of any clvWzed country. It can be said with· 
s~m: coercive. Ci'Y';il Law is the result of a long pro_cess'of out fear of contradiction that every new enactment will be 
evolution of-society. To attempt to changtl it all at once the subject of new interpretations a-nd will unsettlA.the well-. 
may prove disastrous. Changes in Civil Lii.w will· always aettled law and will be a fruitful source oflitiga.tion inStood 
occur. ·.Jlut they will occur gradually. I .think t-hat it will of minimizing them. ~ · 
be best to eodit):. the existing Hindu Law first and then Sir John Salmond's Jurisprudence, which has ~doubtly 
to ~ke,up part1~ular reforms s~P. by ~tep spread over a an international repute l'~t)s, " that the value of oodifica.' 
co~dera.ble penod 80 tha.t frictiOn 18 reduced t~,~he tion is no longer esteemed as l).ighly wheu Sir John Salmond 
~~ d ta.ils fth Bill I h to · k th fill · : wrote. Codes like all expres8 enactments require_interpr&" 

s ~ e o e ave _mae e ~ owmg ta.tioha.I!:dthecyclereepmmence~t" (e). . · 

P~rttsi.r:.clau8e 5.-Items 1 and' 4 of Class n shoulJ' ;•')n r~cent years the estima~ of ~iiperior value if le~ 
be promoted to Class I and items 5 and.6 of Glass I should la.tion in the sense pf the direct declaration of new·prlncipela 
be reduced to Class II. . . · · has d3clined. AU nati0'118 with .codes have found much' 

Items 1 · and 2 of Class. IV should be prom"oted ··to " i~t?rpreta.~i6ns ".necessary, and Acts in~ded. to c?~ 
Cla.ss m and items 4 and 6 of Cla.ss ill should be reduced to Enghsh law m part have reqmred very ma'lly ulterpretat10118 . 
Class IV. . ' ·. · (f); '' Th~ Ame~can Restate'.nent may be 'r~g~tded a.s an 

Clause 7,"aub-clause (d\)> A mari:ied, daughter: should. -attempt to achieve the same purposes " {Mdification) 
not inherit from her .father simulta.ne~usly with other '' by means of a generally accepted Digest owing to the 
eimultansous heirs. S~ should be placed next below item ~mple_xities o~ t~e American Constit~tion· making a. code 
I of Cla.ss I. . . . . , 1D1poss1ble, wbich IS probably a. more scientific method!' (g). 

Clause '8, sub-clause (4) should be o!llitted: ·:At Moreover, from past eiq>erience it can be said that one may 
present a woman on mal'riage !'eaves her father's family not at all expect- even a satisfactory drafting of the Bill 
lock, stock a.nd barrel and enters her husband' a family. codifying the·whole of Hindu law. S09n after a sma.ll Act of 
This t'a.ot must be recognized. As long as this state' fiye Sections (Hindu Women's Rights to Property Act) wa.a 
continues she .should have the right to inherit only a8 one passed in 1937. in 1938 an amendment with retrospectin 
of. her _h~band'~ family; otherwise there will b~ unjust . effect had.:to ~e made· (k). Tbe~ came a. numbev of. 
alienation ofhentsge. . . · . amendments whlch·led tq ~he·appomtment of the Hindu 

Part II-A-Mainie-nanu, Clame 3.-0init "or to the law Committee (i). ' · .,,. . , . 
bridegroom." • . • · ' 

ClaUBe 5.-0mit item (vi): . (b) L.A. Bill No. 26 of I' 42, page 85;,l'art V ofthe Ga:e'U 
Part IV.-Omit. altogether. ' 'oflnd!a, dated Saturday, May 3'~1942. · And page 41, l'nrt VI 

..._ . ~~~.~a~;uih.fo'ii:'tUO;,.!~~~:l'lllll'llday, January27~ 1944 "" 
47. Rlshlndra Nath Sarkar, Esq.,)'l.A., B,L,, Advocate (c) P ... ra, 7~of:Prefaco to lst Ed.,<md p. 12 ofy.our Rep~~. 

-· Ca!cut~a,' . (d). Pago • .12 -of.the Report. . , 
No COJ>IP'IOATION 01!' HINllU LAw Bill A'l'TliiMPTIIIJl, · (o) .)'u !•prud"'!c•, 9th Ed, (19!'7) p. 69. · · 

, , . . (/) Junsprudence, 9tl! Ed, (19J7) p. liU; ~ote 142 • 

11!\t the outaet I record that codifica.tion of the .whole ·. ""'. "''nleibidp .• 19, Note 
14

•·.· · '· , ••' - ' · 
iMu lo.~ llllggested by you in your fulport dated ~ • " 

22nd April All41 1 ) d · di •--' · th bl to th · t ) s., pp.·I-2 of Hindu Women's R'-~ ... n~~· · • • ,a e.n m ca..,.. m e pream e e Act (1,044) published by tho undorsigneci/"-..:- ~ "'•·r-•Y 

\ 
w~ N.~~s_4~ . . . . l'O<... ~5 and ~6 of t~e .Reptrt. 
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Cotnmilke on in&tances from Indian· States.-Yon stated: · predec~ed the !a~ter's father is of greater· necoosity to 
• Baroda codified the several branches of Hiridu law***' ;vomen than ~rovtding the daughter with a share with her 
and a retired Chiefi>Justice of Baroda High Court infol'!ll8 broth~ (or hw son or grandson) in her patrimony which 
us that it has 'proved a boon to the people.'' More recently she. m1gl~t usefully. spend during het husband's life. time . 
Myaore codified fue law ~lating to Women's Rights in ~nd ~othing may be left when she becomes a widow in the 
Regulation*** so far as we are aware the Regulation is ~fe time _of her father-in.Jaw of grandill.ther-in.law: 
working satisfactorily." ' · 

Your Committee would have done well had they followed PART II.;_INTESTA:l'B SuooBSSION. 
the· United States of America and examined t.he reslilt .1 .. Should daughter•get Cf share a~n.g witk p~ra. 
()f codifying English law in part (j). . lnJ~rwus to 8~ anil dauglLte!'. if· both in.herit.-Tlri8 

I do not venture to compare England and the' United que.st!On shall be dJscuiiSed from .the point of view of every 
States of America with Baroda and Mysoi·e States. · natJopality where the institution o~ marriage is ill vogue 

Committee on Swills Civil Code.-To the impatient Th? authoritle~ of 8ruii8, Smriti8, Puranaa and commm: 
reformer you bve commended the example of Switzerland tanes are. avp1ded in ex~mining this matter, as they are 
in evolving the present Swiss Civil Code. None of the not held m much. respect. by many Hindus even. 

•proc!!dures which your Committee gathered from Ivy . Every mru; or woman is a member of a family at every 
Williams and noted in your .Repo~t (k) seems to· have. stage of his or her lifu if married, and the smallest unit 
been followed here. · · . of such family consists of the husband· and wife. The 

There a·greatjuri8t wus conimissioi)ed. H~re we do not son and d!!-ughteJ· are gradually·added to it on birth as 
know who drafted it. . · plllmbers; The State in legislating is to look to the best 

There the great jurlst took six years to prepare the preli- . interests of·the family including its individuo.l members. 
mirary draft. Here, the. draft law of• succession and The property enjoyed by a family might belong to all, 
maniage was completed within a year and the complete but 'let us now confine to-. the property of the liusband 
(lode was ready within three montilS. . . · as. in e~eo/ country where no ~atriarchal form of family 

There another commission of jurist and representatives exwts, 1t IS the husband who IS made liable to maintain 
' .of all sections examined the preliminary. draft.. Here. them all. The father dies leaving some property the 

the same Committlle reconsidering it. · existence of the mother being left out of consideratlO.ll for 
-Tllere the codification began in 1893 and the Code came the present, the son and daughter begin to ~tnjoy .the pro-

into force in 1912. Here it will come into force from 1st perty.left by their father. · 
·.January 1946. · · · · The daughter is married and denianded her share ill hei 

Switzerland is a Christian co~mtry. Here in British father's property from her brother to which the brother 
India Hindus, Moslems, Shiks, Christians, Jews, &o. may say: " enjoy your husband's property with your 
beRides Hindus with six schools of law reside. 'children and I shall enjoy the father's property, just like 

SwitzerlB.!'d is as big as the district of 24 l'arganas your .husband, with ·my wife and children." If thjs is 
-which is one of the. 28 districts of Bengal .which again is followed tkere will be 1W disturbance of p=.e in any family 
o0ne of the eleven Provinces of British India: by constant pa1tition of property leading to litigatWn. in eitker 
~ Joint ·(Select) ·Committee to wb,ich the Bill to amend family. Pacyition between brothers is discussed later on . 
.and codify the Hindu Law. on Intes~te Succession was Women'B positionnnder existing Hindu law.-The Hindu 
referred, do 'not say whether they at ·au consie.ered the law:givers, therefore, judiciously made expre>~s provision 
-()pinions of men and societies of m!)n or of societies. pre· for woman, but_ not for man, at every state of h!)r lif\l.' • , . 
-dominated hy lnen.. But they have incorp~ra.ted long Before mamage.-The daughter .is entitled to mainte- · 
lists of women's assooiations in their teport (!); · nance befitting her position and" status in the family and 

So this Committee's opinion m~1st be treated as one-sided .. ·similar marriage-expense out of the-decea:sed father's estate 
Agriculturallimd8.-cWhen the Centrallegislature."eanno,t (Pl·; If the brothers separate before her marriage, she i~ 

'«!dify law qf succession on agri01,J}tural lands there is 'no en¥ttled to a quru;ter share of what a brother is entitled 
utility of .codification. · . . _ to, according to the Mitakshara. ~chool if partition ta.kes 
~The Hindu Law Committee new feel codiji.catum of the wlwlii' pla?e befQ,re her marria~ (g), or a p:ovision,for proper 

Hindu law not .possible.-:The .Committee stated: "The. mamten.ance and marnage expense· m partition made· 
recommendation which we should: like to stre88 most strongly according 'to the Dayabhagl!. school. ..._ 
is that relating· to the preparation, in grad1ia~ states," If the father dies without male 'issue, the wife having 

. [a,voiding " .. the ·ri~k of pieoemep.llegislil.tion'" (m)]. a predeceased!Um, the!Jaughterinheritsthe!lSta.1!ea.bsolutely 
-ciimplete code of Hindu law*~*(n). In the similar object ·But except m the B~mbay school, het right of alienation 
in view the L.A. Bill No: 26 of 1942 relating to inteatate is confined to legal necessity only and her· heir has been 
successioh the preamble stated i " It is expedient to ·~odify denied of the right of BUccession to thi8 property by 'British 
the whqle of the Hindu law." · # • : Court (r). . · . ·. . 

Now the preamble of this Draft· Code· states: "it ·is Afrer m,arriage . .....:: • .uter her marriage she Is siinila.rfy 
-expedient to to codify certain brandies of Hindu law. ' . entitled to g'ilt maintenance in acco»dance with the social 

Sd'your Committee in drafting now feel the difficulty of status and position of her husband from him and · on hie 
codifying the wholll of the _B;_indu law which the univ~lly death out of hi8, estate (8). . , · _ · 
admitted great jurist and expert on Hin!lu la.w condemned After h'usbanil'B death.-If her husband dies without 

. (o), ~ · ·• ,' .. . ' . 4lly male isBUe, she inherits the whole estate of herd 'Ceased 
Conclmiun,-1, therefore, humbly request your Com· husban4, subject to cer.~in limitations as. regards alienation 

mlttee to rcccinsider · YOJ!l', views and suggest that codi· and the order of BUccess1on after h~r excluding her heirs.. • 
fication of complete H:indu la.w is not expedient and suggest If the husband governed by the :lvfit,aksha.m school was · 
the amendmen.t of only those portions of Hindg law for joint artd was at · il.ll desirous of his wife inheriti.n:g his 
which your' Committee wa~ originil.lly'appointed. ' interes~·in ~e ioin:t family, he conld ea.sily do so by merely 
, ,. . · ' · , · ' expres.smg hi8 desJre to ,separate fr9m the joint family in 

·· , • PART 1,-PRELDlll;{ARY. • - ' uneqwvoca.J. terms· (!) ;. otherwise, the wife 'is entitled 
' A' Hlna.J Wbmenfs Rir;ht8 lo. Piopi:rty act to hi anlend.edf to proper maintenance (u). befitting her socio.l position and 

I h~~bly .. su·g· gest that the .Hkdu-, Wom~n·~· ;Ri!!hts to th~ status of th~;~ family out of the join:t fa;mi!y estate in 
- which her husband had an interest. Be, it noted that 

Property Act should be amended for which your Committee) maintenance charges include residence'; establishment' 
'Was o~igirially:p.ppointcd. · "' · ·' · '· food, clothing, e..'C}l'enses for religious cremonies and the like' 

In it the. position of the daughter shonld be p~operly in the style suitable to the position of the claimant and of 
protected making clllar provision for her-maintenance and . the fall).ily_ •. ·rhe. property must have been charged. for 
l)l!trriage experise to be met out of her" father's esta~ as thes_e, but the C1>urts have held that these expell!les must. · 
eharges on it. ', 

The prpvision for a predeceased son's widow and the 
widow of. a grandsoi) whose husband and.his fathe_r bl!lth 

. (l') Sarkao·'s Hindu Law, 8th Ed., pp. 124, 'z79. 
. (9) Mit. Ch. I, Sec. vii, paras.- 5. 7; S_...kar'• Hindu Law 

Sth Ed.,. p. ~79; .Subbayya. v. Ans.nta 53, M. ,84, 97; 19f9 M: 
(j) Vidr 1 para. >,7 p. 2 'above. ·'' 4Sa. . · · . · . , 
(k) Vide: para. Jij Of tl~e Rapoot. (r) Sarkar'a Hi,ndn Law, 8th Ed. pp. 1156-567, P!\l'ticulllr!y' 
(I) v~ I Ca'cutta Gazoote, Thursday, Jauuary • 27, !944, p, 66,, foot notes (p) BJld )q), . • . . 

l'o.rt VI, pages 11-48. , · (•) Pe.rkar'• Hindu Law, ~th· Ed,, p. !Sa. 
(m) See para, ~5, 1ine,14 of Repora; italics are mine. • (t) Sarka•'• Hindu Law, 8th Ed. pp. SS!l.3Ul. ., 
(n) Vtd" par&. 36, lines l-3 of the Report; italics &r~ ,wine:· . (") At"prover's caoe, II M.I.A. 76; B"lkish€1> ~ !tam 
~o)_ ride; ~go 1, para. ·l 4bovo. . • ' Nara.in, 30 I. A .. 13~. ' 



212 

b a decree of the her husbil.nd, a stranger, which !~ not likely,, it will brinlf 
bft make a charge on the ~~y Y to Propert Act untold misery to both the families. She will, ~herefore, 
Court. The Hindu . '!omen 8 J!.igh~ h b . d ~n the have to sell her undivided share for both ~~ mil seldom 
places her in the poSition of her ~eoo .. us an 1 find 11 puroha~r 118 similar process of part1t1on and pl'll. 
!litakshara joint family (v)behind him his 'dow and also posal fo'r sale wlll be constantly occurring in very Hindu 

H the husband lea.~ sh ; to that f her family after the marriage· of each,. daughter, under, this 
sons, the widow is enti~ed to a are equ. c~ools , • ro osed law. Even if she gets, a purchaser, he ~ill not 
ron. und.er both ~e llli~ and DaJt~ag~ ·i~lteres~ ~ff!r proper price, at any rate, of the port~on of t~e dwelling 
J..<>gWation ens~mg yroper. enJoym(

3
)enft h 0 H' ~e Women's house, 118 he will not be able to enter mto 1mmediate posses. 

have been proVIded m Secti?n 3 . 0 e. m u ndment sion under section 44 .of the Transfer of Property Act 
Right~; to Property Act wh~~ agTh req:es ':d. grand: .until 11 partition is ·effected by a pro~racted litigation 

.d• mother. and g~andtm~l e1 .- e mo er e descen· entailing heavy costs. Or he may then get, ·after so mucllo 
mother slso are ent1tled to shares when t mal tna.ke 

11 
trOuble, 11 proper price for that portion from the co-sharer 

dant:s. (sons, grandsons or great gran ns) if the latter exercises his right of pre-emption undt~~· the 
partition.· B .d th' above ri hts a woman Partition Act. Therefore, constant ill-feeling, crop of 

.Hhr other P~!:~~;- ;: e:y k:;OWI). as l1e strirfkana litigations a~d. de~rior.ation in val~e of property '11i~ll be the 
nug t pOS&'E h Hind p w~man ossesses such property result a;nd will thus brmg about rum to every family. 
propertyfr. a~ ~I J if any -namely he::, The brothers remain joint for some time after the death 
-apart omth llllml ovaf · ehipchro.pen yt,~no:gni.fi'cant comp'ared of the father generally so long as their mother is alive and 
ornaments e va ue o w IS o "~ . ' : il h · d t tt .. 
with the status of the family to which she belongs. · they contmue tQ remam_ so unt t e1r sons o 1!0 a am 

Ko one is suru>osed to take greater interest in the an age .~hen quarrel begms.. . ·• . .' 
daohter than her father regarding the daughter's righttj . Partitwn between brothers.--Cann?t brmg about a Bl_llll!ar 
in his estate. It can be asserted with absolute certainty situation as between brother and Sister be~use a maJO~•ty 

that we seldom find ·a rich father to devise li. share to his of cases th~y ma~, and gen.erally, separate. m me:'s but hv~, 
, daughter equal to that of a son unless under a very excep- as before, m the!l' respect1ve rooms, or,.~ POSSI?le, get 1t 

·tiona! circu=tanees. This is the. best index for, the part~tione~ by me!es an~ bounds .and .enjoy ~ll' a~otted 
general view on which the Jaw of successiqn is ta be based portions Without much nsk of thell' p~1vacy bel;ll8 v;tolated 
among every nationality, i.e., in the o~tler or mann(ll' in as ~hey belonged t~ t~e. same. family. Theil' CU~lllfl· 
which the deceased owner would have liked. _ habits· and manners. of liVIng bemg the same, they live m 

Th~refore, the positimi of daughter is pe;fectlf secured peace and amity, a conditio~ not possib!e a_mong stral'\ger;;. 
onder the existing Hindu Law. :. Wh~reas, the daughter who IS bonn~, to liv.e.lll;~er husbands 

The ,evil eansed ~the !laughter by the Hindu Women's · family jlllder both modern &nd arc.halc , la~ •. must, 
Rights to Property Act (w) should be removed by the in the generality of cases, sell her port1on of undiVIded or 
amendment of this Act for which yom Committee was · divided share in her father's property to a stranger; as her 

. appointed. > brother may seldom be in a solvent position to, purchase 
Evil thal may befall in_fam\lie.a of &on ,.and daughkr her share.- , 1 

• ~ • . •• . 

if dawghter given a. share.-Now let us" consider the result The brother s son and daughter will, likeWise,· have tb 
that Will ensure if the daughter is iltv.en.a share along with pass through ~he same procedure, i,e., constant partition 
her brother in her father's estlj.te as you want to incorporate and sale of daughter's shares will be going on unnecessarily 
in the draft Code. . · ~ · . . . in each''Hindu fam.ily and at every .~.tep of devoluti~n Qf 

By marriage,. under the existinglaw, the daughter heritage. . . • , 
loses her status in and goes out of her father's family. · Daughkr's prope11y.-There .may be some'who believlt 
She ·will then naturally demand J.ler share, if she beoomes ·that the position of the .daughter will .. be improv!ld as she 
eo entitled, under this new Jaw. The inevitable result ;will have her separate properpy and her husband shall not be 
will be the disruption of the jointJamily, the normal condi· able to deal with such !I< share at his. pleasure and she may 
tion o£ Hindu society. We are leaving out of considers· keep her property separately for her own use. ' 
tion the position of the minor daughters, where there are_ But that position sh~ will sejdom be al?le to mail),tain. 
more daughters, than.one, when a partition takes .place A Hindu \vife.even if her share be immovable property 
at the in.sUjnce of the eldest daughter after her marriage. and not liquid cash, (to which, howeyer, in large maJority, 
Later on the po.<dtion of brothers is 'eonsidered when they. of cases, her' share in her father's esf,ate will ulJ;imatcl.y ' 
separate. · , 1• be converted); willingly allow he.r hui!bana· to ·dispose ·of 

While she is busy in realizing her share from her brother, her propertie&-:'-innnovablell anQ. movables-.fucluding ev11n 
her husband's sister, like herself, ·perhli.ps at the same time, ornaments when her husband Is in, pressing ·need. It,may;· 
is trying te get hers from her brother out of her father's be urged that a wife is forced or prevailed upon to part 
estate. The result will be that her_ husband's property with her properties. But--this difficulty -will not be $Olved 
will similarly be reduced by the same law, ahnost .to the .if she gets a share of .,her patrimony under ~he proposed 
ea.me e~tent, as she has carved out of her father's fl!ltate in Act. Even . properly educated, intelligent; and strong. 
possesston of the brother. The h~sband's estate being minded wives _of almost every nltionality will do so out. 
reduced, her source of maintenance and . consequently . of their true and •not cupboard love for their hi:tsbands 
that of ~er family will. be reduced. If she inherits the to save them fr?r:q ignominy and tronb!e, .The ~ind~ 
husbands estate. she· will get less perhaps by the same wif~ on the other hand, cannot dream of keeping anything· 
eiten~ which she has o~tained. out of he: father's ~te. to herself when her husb11nd is in dire need cl'. moJ?,_~y t~ 

_ And 1f ~he b~comes ent1tl~d to a share m her husband's meet ,a pressing necessity. . ' · ' · · ,·.,.:·,: , · · 
estate, ~e will get· a redu~ed share by perhaps the same H'r.sband's property.-;But in the case:,of tlie. husband . 
proportiOns as she may get ~m her brother. . · the question of using the property exclusively to' himslef 

Therefore, the total quant1ty of property available .to does·not arise because the old Hindu law which is intended 
the ~~sband ~d wife in.both the brother's and hi:tsband's to be changed, and Section 488 of the Criminal J;>,rocedurlt 
families pr_actiCally remllJllll the same, ~d t~e only change Code which is still extent, impose on the husbarid the 
effe~d ,:!"ill be. that. a stranger, ~at IS, stster's h.usband liability of maintainiilg the wife and their children .. ,. ' 
or sister s vendee, will be thrust m all a co-sharer m both ., Where i8 the equity" in the proposed law· Wh b th 
her .brother's and husb.and'sfarnilies, to the_~t. incon. 1.usband's inherited estate is forcibly redua~ in er~~din e-. 
v~e~C:t~ ~oth, as,will appear frorn. what IS more fully shares to his sister or sisters and at the same timfthe poo~ 
exp am 6

• 
0"!· - • _ husband is pinned down to the liabilities to maintain l:t.is 

In the maJonty of cases the actual shares ofthe hut and wife and their children without ratable d t' f th' 
th.e land that a. daughter may _get under ~he proposed Jaw, burden, at any rate, by the b.mount 0/~:'e 1h~ 'haii ;!, 
will be of no actual use to her, llll the mamage of the daugh. part with for his sister · te 

~h.C:~!re ta!:S !lab~u::it~a r~~~~h h~ra ~ffe.rent . Why not.the wife be :ad~ li~~le 1:.? m~tai;n ;he husband: 
'But if she actnally comes to live b. her father's h~:b~~ 11p=p~:;yc~~!enmwh~n yifourthConmnttee _IS gnn,ng her more . 

. . an • e woman wants any share 
Act<•~ Su "P 33,~ 57.64-, Hindu '\Y01non's Righta to Property
••ry f~~ •• r~· published b)' the un.deroigned; complimentary 
' ( yOQ, ' 
w.::!,.'!',;'~i oviloauoed to a dAughter: Vid., pp. 49·51, Hindu 
\1., undero:.!t•t.oclro'(l<lrtY Act, 2nd Ed. (1~44) publiabod by 

• ompiJmentary copy sent to you. 
~~--

let her ha,ve 1t by all means with the burden attached to· 
the propertY. a~d re?eve t.he husband's liability forJer 
and of..her children s mamtenance by a proportionate 
amount and.the wife's property: be charged for the Bame., 

.Women gwen·more propeity.-The following statement 
will demonstrate that e~ual status cannot be adjusted in a 

~-. ~-- ......_..._........ 
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better way than that given in the existing Hindu law. For The daughter when inherits her father's property shaH 
proper enjoyment of tho~e rights some safeguards are .to also inherit absdlutely and on her death her descendants 
be imposed on account of c~se-law. So long ~he brother and husband shall. inherit in the order according to the 
and sister do not- separate under the proposed law their existing Hindu law but in their absence father's heir shall 
position. may be deemed equal. · get it. 

'A daughter gets a share wha.tever it may be and. Jet that But I disagree with the reason quoted in your Report, 
be represente.d by the letter." x." namely, the Hindu Women's limited estate is described as 

sO long' as the husband is alive she will possess '' x" " the greatest single obstacle to the emancipation .of 
plus her own maintenance and that of her children from . women" (y). As I have indicated elsewhere (z) I confess, 
her husband who may on!$' possess ptEPperty "y" out of I do not understand· what is meant by e~ancip~Ltion 
the property ~rited from his father after giving his sister of women. Mr. Bernard Shaw who does not require any 
a share equivalent to " x". If the husband ,dies, she is ktroduction, thus says : . . 

. in possession of " J>" but gets "y-1 " represents a sh~re "Unless woman repudiates her womanliness, her 
equal to that of her son in her husband'!! family. Thus duty to her husband, to h.er children, to soci,ty, to the law 
of woman's .position under the proposed Act will always · and to everyone but herself, she .cannot emancip!llte 
be better than man and not equal. . 1 het>." · '" 

·Men. whether 8Uperior to women ?-Position of Hind1;1 III.~ W.omen'sllight Curtailed, in your Draft. 
women1 like those of other n~tions, is no d~ubt app~rently (i) Mother-is placed much lower il). the ord<"r of succes-
subo~dinate ~o men. In Hm~u law .and m pract1ce the sion. Son inherit~ her but she is placed after, son, "grand· . 
posit10n attributed to. women IS s~penor ~~ men. ~ · son; great grandson, widow, daughter and daughter's son .. 

Contr?versy regarding _the relative pos\t!On of men __ ~nd . (ii) Grandmother-is similarly placed much lower in the 
women IS -as hoary •as Time ; and the present pos1t1on order of succession. · 
in every society has been arrived at by m'!-tual adjustment (iii) Predeceased 8oo'8 wiclcw is depriv.'l(j. of 'the right 
in, the relation of men and women. for thell" mutual advan. given under the Hindu Women's Rights to Property Act. 
~.e, ba.:::ed on ,experi~nce gained -~~ce th~ dawn of humal). Her poSition requires greater protection than giving a 

, Cl~~at1on; other_mse, a condit10n. diffe~ent ~om the share to a daughter, inasmuch as, her interes~ was prol'!erly 
e:nstmg order of t~g~ w;ould ~ave eXISted m soc1et,v. protected by Hindu 1aw but f<'r the draftm~ of. Hi_ndu 

There are commuru~1es m India (x) where the matnarchal ·Women's Rights to Property Act. No protect10n IS !liVen 
_ system of inh~rita::nce is in vogue,. but we ~o not fin~,. on to predeceased son's widow in certain circumstances under 

account ·of this ap~arently' supep.or propnetory pos1t10D: the existing Hindu law as interpreted by Co~. 
of women, any n?t1ceable number of women of tho!l~ht . (iv) So. also the case of the grandllaughJer-in-law who~e 
and action supenor to men among those commurutl!'S· husband and father-in-1aw both pr?deceased the latter s 
.In England and America, men still hold responsible and 'father. · • -

-seemingly honour~ position in spite of the women in these· The rights !riven to the Widows referred to in Clauses (iii) 
countries ~aid to poss~s better status than Hindu :vomen .. and (iv) abov~ by the Hindu Women's Rights to Property 

.A certain class of Hindu WOII).en are obsessed mth the .Act are about to be denied to them by the proposed repeal 
idea ~t their position is iriferior to men and may change of the Act by this Code. ' . 
-is always good. :But ,et us have their frank co~ession' N·.B.-:-The case of a daughter when she becomes a mother 
about the position whlch eaah of them occupy m the and grandmother or a widow a8 indicated above in Clauses 
family. to whj_ch she belongs. The position of wife ·or (iii) or (iv) is to be provitled for if the Code is insisted• 
mother in the family is much superior oomp!tred with the on. , · · 
husband or son and that of brother and sister is equal. IV. OrrJ,er of 8'UCCession against Hindu Principles.· 

Law during Muhammadd:n rule.-;The vanous commen- The order of succes~ion as drawn-by you is against the 
,. taries of the sBaitis 'with the exception perhaps of the spirit of Hindu Law and the sentiment of the Hindus. It 

Mitakshara, came into ~xistence .during the Mului.mmadan is inequ.ltable and will work great injustice in many cases. 
rule, and none of these discilss ·the question of providing I have cited above (a;) some instances. · 
11 share fora daughter along with her brother in the father's , V. Mitalcshara Law. 
heritage. The d~ughter along . "~_Vith her brothel' get • !!-
share in the father's estate p.ccording to the Muhammadan The Mitakshra law is proposed to•be completely chll.nged 
law, and, the,efore, it cannot be said that the Hindu and no sign ofjo_int famll;y: law, in either of the two ];lrinci-
commentators ofthis period were ignorant or .unmindful pal schoo).s_ of Hmd?- _law, IS_p_reserve~l.. . . 
of the aaughter's cause. Nor did the Rulers of that period The spll"lt and utility of JOID:t family IS not appremated 
-ever take !!cny step to remedy the so-called injustice done . nor liked by .many pe;sons 'Wl;th ~estern culture; ~any 

· , the daughter by the Hindu law-givers. . . . of them do not recogruze relatiOn _like a ~rother or .siSter 
f iews. of ).earned persO'IUI.~Balam Bhatta, fictitious if he .or she is not so fortunate like. them. T_hat 1s. t:he 
~ne of ,Lalcshmi Devi, the reputed l.ady commentator spir~t be~d the pr~osed abrogat1on of H91-du JOmt 
~the Mitakshara, did not observe even ~hat the daughter family. . _ 'is ine uitably treated in Hindu law. ' ; PART m.-TESTAMENTARY SuCCESSION. 

· l'!eith~r Dr. Troylaksha Nath Mii:d'a · the : Tagore . There is n,p becessity,of this part in imitation of the 
51.., Professor on "Hindu Widows", nor Mr. Rajkumar terms used iri the -Indian Succession Act. The .use. of 

badhikary, the .Tag ore Law Professor on I' Hilldu Law the word " intestate" ought -to be deleted from ~h~ bod,Y. 
~eritance " . -nor Sir Gooru!'las Banerjee the Tagore of the Code in Part n, and the Clauses of t}).e Bill m this 
'f Professor o~ "'"Hindu Law of Marriage and·Sr!?~tn:n ", patt b.<;l revised accordingly, if you are bent upon having 

!_IDr.Priyanath.Sel}theTag!)reLawP;ofessoron R~du theCode. _ . . . . " 
a;risprudence" did ever express any Vlew that th.e Hindu · PA.RT IV.~MAmw.GE AND DIVORCE. . 

F. of succession regarding the daughter requll"es any . (i,l Divorce· wt beneficial particularly to women. · 
. ange as_propose<i i?- your Draft Code. Nor di<). Mr. ~o~ . The ins!itutioo of marriage. is present in evecy human 

.- Mayne -or Shastri Golap Chandm Sarkar, both ~~m- soc'iety in some form or other. In many societies marriage 
£ guished writers ~n Hindu lli:W:• ev_er felt that the pos!tlo~ . , is S!lid to be a contract ; it seems t& be incorrect as such 

/of daughter reqmred any reVlSIOn m the manner suggeste marriages are based on love and: t?at tlie considerat!on 

\
" by you. , is ~ove. But.:among the Hindus 1t .IS a. S!lcrament, ~on 

II. Hindu Women.'8 Estate, bemg strengthened by the love ~oll~wmg the marnage. 
} Ilind.u. w&me11's estaie.-Shoul<J. be amended and iricor- The sole guiding factor for the contmuance of !I' happy 
1 porated in the Hindu Women's Rights to Pro!!erty .Act. life in every marriage is love. Then how can-th1s S!lcred. 
l. in the lines of your Draft Code on the subject Wl~ slight cormection be a subject-matter of_ ~ontract ! . 
t modification. 'rhe three widows contemplated. m thn:t . But some may,,. while supporting the above Vlew, be 
-i Act shall have absolute right. of enjoyment . durmg-thell" inclined to ·think, what is the .harm if marriage b~ed on 
{. life-time (including the right to alienate abs.olutel;Y ~e love be made tenable for a _period, ins~ o~ endunng, for 
I whole property without legal necessity), but if anythmg the life-time of the parties ! Parties to the ma.mage j is, left lifter their deaths the inheri~ce is to be traced of dissolution 'of maniage ~very year, look down np~ the 

from the owner from whom they inhented. · (y) P. 21, para. sa of tho Report. -
(•) P. 12 Hindu Wom.onls Rights to Property Act, 2nd Ed.,. 

(1944). 
(.,) "Marumakkathayam law for,'' (S"" Kund_an v. A.nad_l, 

1929 M. 609 ).• Among the Garros .of .<\psm:n the like ll)'atem 18 

pr<>va!ent. - · ' ' . · ' 
T no 

(o) Su topio V above, p. 12. 
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· orording to "them should be the best judgeS whether their parties to a divorce snit: The w-:eat liv~g ;mode'm \Vl'iter 
~<~.rriage should ~r should not last during t~eir lives or of Engl&,nd says regardmg marrmge : V'l hat God hath . 
is to be terminatoo bydivoree. No. , The relatiOn. between joined together no man shall put asunder: God will take 

· sexes is to bo d~Jined by the Ia.w of the reahn and 1t c8Jlnot care of that." In a recent appeal before the House of 
be safely left to the parties. There must be s8Jlction Lords (Fender t'8. St. John :Mild way (1938) A. C. 1, 34-35] 
for any broach of such rule fer peace and prospe;itY of the Lord Russell in the course of his dissentient judgm~nt 
!'O('ietv. · · . . , s&ys : " The institution of marriage has long been on a 
p;1~1rct not allQ!etd in Hindu law.-The Hindu marriage, ,slippery slope. What was· once a holy estate enduring 

however, Munot oe dissolved. But it was laid down by for the 'joirrt lives of the spo,uses. is steadily assuming the 
Narada and Parasara that "another husband is ordained characteristics of!li contract for a tenancy.at·will." The 
for women in live calamities, namely, if the husband b~ marri~ge with a divo~ced lady in a very ~i~ed countrf 

11
nhea«l of, or be dead, or adopt a religious order, or be . wa~ perhaps the· mam ground Jor depnvmg a King of 

impotent, or beoome outcaste "; and, therefore, dissolution the only enviable Throne e~iog on the face of the earth. 
of marri~e must be presumed j;o have been sanctioned. These clearlY. support what the earliest of the liindu 
Rut the Hindus never followed Narada or Parasara. S~ges l!tid down more.than 2,700 years· ago and so scrupu. 
There ate, however, certain forms o( divorce sanctioned lously followed even to the present day by the Hindus. ' 
by the custom of certain lower classes of Hindus, which, Shoo!d there be a Hindu law of divorce.-Let us assume 
again, the educated amongst the~:D never jollo1f. · that the Hindus should have a law legalizing divorce. 

There cannot be any law so peifect .ils to afford relief Should it be dependent on the pleasure of the indivillual 
to all variety of ll3SCS in any particular statute ; ·but at parties to the marriage or be made ·contingent on sOI!le 
the same time there is no wroQg for which there is no grovnds to be decided by a Court on some data emliodied 

· remedy. If the parties cannot live together, let them in an enact;ment ! · In short, the divorce law is to be fixed . 
live apart, if tile one leaves the other unjustly the law between a wide range, from strictest restriction tanta. ' 
for restitution of conjugal rights is there; if ont! ill cruel mount. .to no (,iivorce, to divorce .at the option of each 
to the other they MU live separate, but if it be excessive party to a marriage without the consent ofthe other party 
the cdminal courts are open. and withou~ any restriction whatsoever. The Bill that 

The Hindu law-givers provided no law for divorce and · was introduced in the Central Assembly on 9th January 
this was for the peace and harmony of the society and for 1939 l:iut )las been rejected, was unilat~!allike the Muham. 
greater benefit to women than men iD particular. Women !JlD.dan law, but nnlik~ it, jn that Bill the wife only waB 
require protection of men, ho\vever the m\xiern women mtended to have the nght to divorce and not the husband 
may question and try to disprove it, ·it is a patent 'fact. · and that on proof of certain grounds and not on the humour 
No attempt should be made to disturb it to meet insi!!lli.fi· Of the party. Therefore an artificial barrier put• at one 
cant number of cases of so-called hardship. " pl~ce or a.t another, allowing or disallowing a divorce 

Wife's pasition.after divorce.-Let us consider who will has no charm nor reasons behind it unless there be abSQlu~ 
be the worst sufferer-the husband or the wife-should a bar or no bar at all. • 
divorce-take pia~. ' . '· ~ • . . If there be a proper demand for•such a law' by th~ m~ 
Am~ng the Hindus I)< lll8J.den's marriage has become a no body can resist such a. law. ·But there is no such , 

very di~enlt pro?lem, unless her guarjlian be in a position . demand and-if it is thrust upon them against their wishes 
to proVIde h~r wtth .a handsome dowry. (Hindu law ha.s no Hindu should-pass sleepless nights over it as it will 
'm~e p~OVISIOD ~or It (b) .. N.o :law can provide any J;Ule ·be' similarly av;ailed of a.a the :S:indn WidGW Remarriage 
for an tmpe~umous .guardian unless fue· State provides Act.of 1856. _. · · ' , 
fu;a]. . ·. . . · ' The Ayesha (c) or Ahesh& (d) Bibi rule for dissolution 

hat benefit .then a divorced W?man would.derive, if ilfHindu marriage by the wife is hoHhe ind~ f de d 
she .shall have little chance of gettmg another husband 1 which the society' should count or countenan ° a man 
:A di!orced .':oman in a; marriage negotiatjon holds a. very .. · . . ce. 
mfenor pOSltion to. a maiden, and an intending bridegroom · . : . (ttl Inter-caste marrtage. 
may naturally have reasons to suppose that his married b ?e Hm~law allqwed anu~ and pratiloma marriages 

- ¥e I!IO.Y m.eet the ~me fate as that, of her for;ner husb8Jld .: c:s wee~!' erent caste~. Marriages. ~etween different 
_if he mames her. Moreover if she possesses children.'her th t~d Sylbet and Ch1~tagong are still prevalent. So 
. case wo?ld be hopeless. So a patched up peace is far better. e . . ~ law ·of . .mamage • be amendeq by legalizing· 

P~y~ical ~feet of a spou.se . .:...In some of the enactments ::;;age et'::.~n different ca.stes but according -to Hindu 

proVJdjng divorce one of the grounds for dissolution of · · 
marriage is the physical defettt of a party. If this be a:' •(i) E . . . CoNCLUSION. • • 
ground for divorce then why should we not have a Jaw th lt;:pt "llh~t 18 

stated above I express no opint· ' 
for 11.bandoning a cripple a. blind h lik . on .. e o er porttons of your Draft Code. , · 
marnage ~ These child;en a or t e e ISsue of a . (tt) I must not be supposed to approve the other , 
husband or a similar wife. myassho~I:Sanasold :us~llld ~lOr:- I af against codi.ficat!on.of Hindu law, but b; 
parent be maintained ash~ or she bestows no mva m .. !our.o the amendments mdicated above. , ,.d 
family except trouble a.nd unnecessar _good to the - (m) I· canup~ but congratu)ate you and the 0,d 

Position of chi!dren.-Considering [h~::~~ttur~Y th members of YOUJL Committee for the .hard, thankless g. 
point of view of the issue of a. marriage the d~r: r of .e jmab teu,task over which you have bestowed your hlillt 
more harmful than beneficial. 0 ce aw 18 a ~nr. . . . !s, 

Vil!a{le u!omen.-ln enacting such a law in I d'- (w) In VIew ofthe,graVIty and importance of the su II 

le.gislators should. not forget what would be thi r:te t~ rela~mg }o tr::!"t~rs of pub~c interest I intend to eire. g 
divorced wo~en m 1tillages who do not want to go . £ co~a ? I dilS etter to unportant persons in diffe o, 

a:not)ler mamage but a.re quite incompetent to earn ili ~r. pa 
0 0 

a. • . · 
bvelihood. The ~ommunity as a whole is t eir I cannot but conclude Without expressin m th ~ cotisideratJon and.JJot individual cases of h~r~=hi~ken ~J0n f~ i:~Y Ca~lng me to expres~. mff re~ark: < 

. ctual fac16.-lf the extra-judicial evidence of. the . r ra n u o e. , 
· fvorce .cases and the post-divorce history of the part" 48. S!I~Devi ~nd others, Tribeni, Hooghly Dist 1 t / 

e studied, -one would at once suggest th I' Jes We ent~rely agree with th · r e • exist~g law on divorce where it e.xis e repca m~ ~f pressed by Mr. Rishindranat; ;omments and vieV{s ex. 
mamage Jaw is to be based on sanctity a.t~d.wtth nations that if the codjfieation of HinduiLcar,. :n'!;re of opinion 
~ the well-being of the issue who will form the ~~t~ye it woUld act like a foreign stone int~:d e d ?wed J;o pass, 
o to-morrow. 100 of, the Hindu Society 80 th t th 1 nee mto the heart 

'!'he h?IY relationship of the hus~and and . not join and heal. It will be e acera:ted wounds may 
'Dhited either by the Hindu, Moslem Chriatianthe Wife. trouble in the Hindu Social ~ pe~enmal source of fresh 
~her form of marriage, mostly subsists during thor liany -destructionandruin.'Weadmit~huc ?I'6 

for its ultimate 
in ~h other,' In prosperity or adversity in sicJai ves ment and improvement of the H' de :t::oom for embellish· 

Diealth they cling unto each other. ' ess or suggested in the revised Hindu ~d u. w, but the cha.nge 
ail ""'Ctlaw how looked upon.-The great think f , and a. snare To remod I th e IS rather an illusion 
ta;"'c:£'dt society ¥-Jte .that of England, in spitee~f ~h:~ · tutio11s on thd line taken ~p be :ly ~nci£:r_It 11i~du insti· 
_ vorce and msptte of there being innumerable but a profanation and a crime Y A e omm1t~e 1ll nothing 

\b) Vid.: l'•g• 
0 

, cases • • • sympathetic heart and a 
· • p&•a. 2 "hove. , (.) 33 0. W. 0. olui>::' (d) · 2nd &>pym.bor 19<14. Amrila Bazar Palrika, Ce.lout~n; 



. QGnstructive imagination with an eye to the pa.st, present 
and future .are necessary adjuncts for •engra.fting a new 
organism of the body of the old Hindu polity so that it 

~1na.y oonsubstantiate with the original body as a natura.! 
growth and ·nOt to remain as .an exboosed carbuncle to 
be followed by gangrene coma collapse and death. The 
eodifi,ca.tion of Hindu Law should not ~e rushed through. 
An -utopian idea. like this· will act a.s a moral earthquake 
into the social Ilindu structure, doing good to nobody, 
brt affecting all by its perinicious a~d poi.Ronous ta.ntacles. 

lllr:,49. P, Dlnda, Bar • ..at-law, Mldnapur. 

1; generally ~upport the provisions o!,the draft Bill. 

· I warmly support th~ imderl~g principles of:the pr6-
Tisions dealing with .intestate succession recognising the 
right .of da'IIIJhter8 ana widowa to' inherit properties. In 
our daily: life we often oome across cases of injustice, 

· hardship, helplessness of· our womenfolk which make one 
revolt against the existing Ilindh Law and custom. 

· · R~garding' the in.!titution ~~ marriage I. , a.m s~rongly 
of the opinion that it must be made monogamous by law. 
In our Hindu society it has become a practice in, recent 
times to marry one wife P.t a time. A mp,n in the educated 
·aociety having two or JD,ore wives is an object of.public 
derision. . Such being the fact genm:a.lly obtainirig in .the 
Hindu ~ociety, it should QB translated into law and there
should be no opposition to it.; 

2l.U' 

this is so, i$ is very difficult to understand w)ly the d;fi • 
nition of heritable. property excludes property which 
belongs to an intestate in his or her own right and paases 
.by inheritance a.s distinct from survivorship. The princi
ple of survivor.$.ip applies to the members of a joint Ilindu 
family governed by the·Mitaksha.ra school of Hindu Law. 
If the principle of survivorship and right by birth is 
abolished, there is no mlib.ning in restricting the definition 
ofthe words "heritable propeJ;ty." It .should be abolished 
in order to arrive at-"' uniform Code of Hindu Law a.s is 
stated to be the principal object of the Committee. The 
retention of· the prillciple of survivorship ·introducPll 
confusion and complication which ought to be avoided. . 
~ thinktheprincipleofsurvivorship should be abolished and 
all members of a joint family should be deemed to hold the 
ptoperty not as joint tenants but a.s tenants.in·common 
and the share of each meii!ber should be heritable property 
as in the case of DP.yabagha school of Hindu Law. In 
the case of the definition of." son ", the Committee should 
consider whether PutriKaputra. should be included in tho 
definition of son. Under the Hindu Law Putrika:imtra 
was recognised a.s a kind of .adopted son and although 
accordirlg to recent decisions it has been decla.J;ed t9 bo 
obsolete, people would like to have it .revived, because 
.a. person having no son but a daughter~s son may bj' 
inclined to .take him in adoption a.s. a. Putrikaputra. ~ 
recognised by. the l!indu Shastra.s. 

With ·reference t5> succession ,to the property of maleJ 
as provided in clause 4, Part II of ~he•Bill, I would like to 

A~ regards divorce. I should say that our social con. make t~ following observations. I t~ married 
·science demandS that there must be !ega.). straightforward ·daughteni and widowed daughters should be excludef1. 
facilities for this social remedy. We must keep pace 'l'l'ith and my objections are given belpw: 
tiines. In Bengal. a large number of girls 11-re getting . . 
higher education every year and having an outlook of . In Ilindu society daughters after their marriage pa.se 
life . greatly different from . that of ancient time. out of the family of their father and are absorbed in the 
Although a Hindu ma.rria.ge· has got a· ·spiritual bearing, it family of their husbands. A Hindu generally has to 
eannot remain totally so. in a mundane world in its modern spend money in the majority of cases .beyond his means 
context, Ideas of relationship between man and woman for the ma.n:,:iage of his daughter. Debt is often incurred 
have undergone radical changes. The tendency is rather to meet the xnarriage expenses and this debt would certainly 
to revolutionise it. We must not overlook these hard fall on the entire inheritance. If a. married daughter 
facts. In the records of Courts we have come across a. and 8. widowed daughter are givert a share in the property 
number of cases of educated women.seeking divorce on the . of the father; it would mean a fragmentation of the inh{)ri· 

.ground of inhuman torture, both· mental a-nd physical. tance, and, ali is .generally jibe case, if the property is sma.ll 
These Hindu women had to be convertied first to Islam to the unmarried daughter would pe hi~ hard bec.llttlse she 
get divorce> Because the Hindu l!J.w and ~ustom do not will have to depend for her marriage expense on the share 
allow it. Similarly very frequently we read reports of which she will get from her father's property. Neither 
suicides of married women on the ground .of tortur~ by her brother nor the ma.nied and widowed daughter will 
husbands or husbands' people. In every society there Me - care to spend anything out of the estate for her ma.z:riage 
quite a good many ·heartless husbands'! it is especially expanses. On the contrary married da.\lghter &nd the· 

. so in our Hindu Society where custom a.nd religion are one· · widdwed daughter should look to the estate· of their 
Bided &'1\d allow husbands .to enjoy freedom .verging . on husbands for their maintenance. ThiS matter will -have 
licence. 1 • - . to be considered ih the chapter. on maintena.nc·e. A wi!lowed 

Therefore, it is absolutely n~cessary' to make ·provision daughter, if she cp,nnot get maint<;na.nce f~om the estate 
for divorce on the ground of torture. I a.m of oyinion pf her husband, ·will have to be. g~ven mamtenBtilce from 
tha.~ in the dra!t code a. provision for divorce on the ground the estate of her father a.s is provided in Ilindu Law and 
9f tortui:e too should be included. .a proVision sho11ld be made for this purpose in the n\P.in· 

. .-.tenance ch,apter of the Hindu Code ·for the widowed 

. 50.~ lllr, Banldfu Chandra Mukherjee, M.A., ~.L., Advocaie, • daughter,. 
Blgh Co1111, and Member, Legislative CouncR (Bengal), Now looking to the enumerated heir in class 1 under 
~upuspur Village, Gopalpur P.O., Blrbhu!D :Plslrlct. .clause 5 of Part ll, we find that the widow of a. pre-· 

I find that a definij;ion has been given to the word 
Uiindu '. This dsfinitiori seems to be a.n artificial one 
and. ma.y be widened. . The aborigil1ees and Adiba.shis 
.Bbould be llxpressly included within the definition. There 
are also persons or their ancestors who went out. of the 
Ilindu religion but hp,ve now again come back to Hinduism 
by Sudhi or re·co~~rsion ; they should also be included. · 

With reference to the ~vjng•of custo~ and usages in 
clause 4 of the Bill, th!l secon!i proviso ~ to what wopld 
llO.nstit~~;te a discontinrip.nce :by a famUy o~ .the O)lstom and 
:jlsa.genhould be · clea.+ly indicated. 

1 The definition of heritable 'property in Part. TI, clause 2. 
(If the Bill excludes the interest of a coparcener governed 
by the Mitakshara School. Under the Deshmukh Act of 
1937-:38, intestate interest of a copa.r~eller does not devolve 

·iOn the ooparo~ner under ~he rule of survivorship but 
~!evolves on the widow of the deceased by succession. 

Clauses 1 and 2 of Part ill (a) of the Bill abolish SUI• 
vivotship ·and also the right by birth to ariy property 
obtained by sons by succession :from their ~athers. .,11 
.. ' I-29 . ' 

deceased son has been omitted. The reason for omission 
is .the.t she should look· for her maintenance from her 
~father's eal;JI.te; $8 I have given my reasons for not allowing 
a married or widowed daughter any share .in her father's 
property~ I thin\t she should be included as a. shareholder 
in place of a. predeceased son, If a. predeceased son -hll-• 
left sons, then she wilt' get a share along with her sol!~'· . · 
. . . . , I , . 

With refeEence to ~la.ss 2 in clause 5, daughter's daughter 
has been placed after son's daughter.· I think the position 
.of daughter's daughter should go down a!ter son's f!On's 
daughter in iteni No. 4. ln class 3 sister and sister's son 
should come before brother's son's son. Sister is an heir 
under Bombay sc'hool but not any 1other school. I think in 
the a.b.sence of other heirs sister should )lave preference 
to brother's. son's son. As a matter ·of; fact so far as ~y 
objection as to daughter's -daughter il! concerned, t'lle 
members of the Committee having acknowledged the 
position of son's daughter's son on the prinqiple of spiritua.l 
benefit should have placed daughter's daughter ~~ofter 
son's daughter's son. The only groun,d for preferring 
da.ilghter's daughter is propinquity. 
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of a. of "UUlchastity even. after his death ' the wife should be 

So far .._ clabSe 7 is conoemed, I tpink the share . . • ~idered to be disqua.lified from inheritance. A hllllba.nd. 
• widow abould be equal to that o! a

1 
son. ~:b~~= generally does not like to bring discredit to himself and · 

' • :of giving only one share ooll~ve Y to 11 more his family by bringing the matter to a. Court on ~unt 
would act prej~oially to the 'fidod =h~~=widow of his wife's unchastity and, therefo"?•. the promiol1 of, 
than one. It J.S only rarely l'VE! n m ~ th d eased · clause 19 mould be Dwdiiied. ProVISIOn should &lao be 
now. Tlwrefore in the vefJ few cases w ere et :c share made for.divesti.Dg the wife or the widow from her hus. 

- h88 left more tball one WJdOSW rey should ~ daughter band's property for subsequent unchastity and th118 
equal to the share of a son. o ar as ulllJlam h ed to rt&in extent the grieva,ncea of the Hindu 
is 110neemed, ifthe.married daugbtedterathnd wid;bw~~t;d !:'!m~:Uty ::S C:, the ease of: Kerik91ika.ni ' decided by the 
11re eJ:claded as I have sugges , en e f Pri Co n 
daughter shonld be given a. share equal to the share o a vy unc . - ' . b of p . , 

· . , The provision in e1a.use 24, sub.clause ( ) art II 
son. · clearly indicates that the Member& of the Bill .have done 

' So far as sub-clause (4) in clause 8 is concerned, the away with joint tenancy when two or more heirs succeed 
succeat~ion of a female to cognates or oognate :,11: 00~ • to e. property of an· intestate a& is provided by the Mita.k. 
would .introduce• a confusi~n and should . omcli dtd. eh~~ora school of Hindu Law.\ This is also to be.found in,, 
If a married daughter or widowed daughter IS .ex u • Part. m of the Bill and this is U: additional reason for 
there is no l'CI\l!On why this clause should be retained .. ·A:-t changing the definition of heritable prope~ in cJ&nSi! 2, 
uninmied daughter only got.l. (!- s~are from her father m 11\lh-clanse (b) of the Bill by abolishing the principle of 
order tha.t there should be. no di.Biculty inJ!ttin~~ survivorehip altogether from the provisions of the· Code 
marri~ge done suitably according to ~e con ton er as ·is the case in Dayabagha school of Hindti L&w. That 
f11ther e estate. . • , would be· v.nification and would remove a good deal of 

With ceference to· cla~se 10 intestates', fellow-student confusion and uncertainty. As a matter Of fact a.. time 
seems to introduce a ·vagueness. ' Acbarya ' · should will come when there w~ ~e no joint tenant lf the provi
also be defined. It generally happens that .if Preceptor sion of cl&use !>4, sub-,tlause (b) is r~talncd and therefore 
of the Intestate is dead, the Preceptor's sons, who are lllll"tivonhip should b~ abolished altogetlrer and all property 
called " Guru Bhais " come in. They may be sp(oifi. 'held by members of joint· Hindv Mitakshnra family sho•Jid 
cally mentioned and they should come after the dillciple in be treated as held h.v tb~>m aa troants-in-C'Ymmon (rnm thf' 

. ·order. of seniority but before tlie fellow-student. time tb,e p~nt Bill comes into O'j)era.t.ion' · 
'' & far as ,ola118; Ills concerned, the question as' to ho; a With reference t:o Part m lltd~r t,he l&w ~~.at P.rellen~ 
person beoomfll a hermit should be speomcally mentioned. undP.~to.Jd, ~~;Bmdua. are gove~ by ~ Hindu La.w. 
Under Hindu Shastras, performance of 'Biraja. Hom cere- The mtroductio~ of Indi&n Succession Act, 1925, for ~ta· _ 
mony' ls considered to be,.. decisive factor in detemlining mentary ~~~BJO.f!- would tend. to introduce uncerta~ty 
whether the person has become a • Jogi' or a 'Sanyasi •. and confu!lidn. Either the aectiollll ought to be speciJi'!li 
· Tbia matter Abould be cleared up. • · or. the provision should be deleted a.Itogether leaving 

. · • · , the law as at pre~~ent understood untouched. Part Ill (a) 
. W•th ~ere!lce to clau~ ~2, this seems~ ~e an improve- again lends additiollal strengt;h to my argument for 
ment in th18 blll; the proVIlllona of the Pa.rtit1on Act would, · . changing the definition of heritable propertv in ola.use 2 · 
however,.not be a.ppropriate and therefore instead of a.pply- . sub-clause (bj. , • ' 

"• . ing the Partition. Acl special provision may be inc<lrpora.: · · · I.. 
ted ~.the llody .of the Code itself. in pla.ce of ~la.uae 12 MainteM~ rJw:pter. . · ' 
pi'OVIdmg that the shlll'C of the woman slio•Ild be put up 'rh rd • d · .... • · cl h ' ted 
for sale by the Court amongst the m&le shareholders. . e wo . e?.lnW>nt In ~use .4 as been enumera 

·. , . • , · m clause 5.. Widowed daughter ~ unmarried daughter. 
With reference to ola.use 13 as to property inherited by hav9 ·been mcluded there and the Widow of a, predeceased 

a womllJI there Ia a. atrong objection to give her unrestricted.. son has also been enumera.ted. The operation of clauses 
power of sale and the objection should be considered to be 4 and 5 w~ld increase ljtigatjon to such an enormous 
llllbstantial •in ~~ of .the iniltanoos which I am giving ext.eJJ.'G that ~·would l!la~e the _provisiOJI for ma.intenance 
below. Provision should be made for giving .a.uthority useless and m the Dlli)Onty. l1f ooses operate as an engine.·· 

' to 11 woman inheriting t11e estate of a. male to obtain per- of oppression fOl"dependents enumera.ted in clause 5 to the 
mU!trion eitb~r from a Munsilf or from a Subordinate' 'persons who inhe~t the property of a deceased having 
.Judg&,according to the value of tbe estate which she has ~ela.t.Wna of the nature of dependents enumerated. There 
inheri~ from a mal~ for enabling her to sell the property ,Is no reason why the widow of a. deceased 110n should be. 

, in OOI!e of !~gal necelll!ity. Generally sp1'8.king, abe shoulil assigned. a subordinate p'osition in )lev h1111ba.nd's family 
have nQ. power of ~nreatricted sale or unrestricted gift. and should be inferior to the position of a. daughter. · Ae 
A woma.n, take for instance, a. widow' who has inherited I have already indicated tbU:t a da.ughter sholild not g41t 
ala~ estate from ~er buab&nd, sa.y a.la.rgli za.mindari, if a mare- but ·,llhould _get. maintenance, if' she (lliD!IOt get • 
~0 18give~ u~trmtA!d poWl>r of aa.le she would generally sufficient maintenance 'from het husband's estate, from her · 

. mtend to lll~e 1t to her pa.tel'?al relatio118 ·itt preference to fat4er's estate as provided in cla.uae 15 and therefore. sh6 
. her hu~band s rela.tiona. 'Th18 Ia not desi!&ble a.nd should" should be removed from .the category of heirs of her father 

bea:voided. There~,hoW~Wer, easeawhereawomanlinds as I have alreadyste.tedbefore. The provisions for m.il.in· 
It dillicult to mainta.in heraelt' when the property Ia a small tenartce should be more simple in case 'of enumerated 

· one or when the male predece&eor has left debts to dispose : dependa.nts. , · " .. 
ofthe property atfull Vlllue . if she is '1\ble to ~ w· h ~ . ' . . . . . . 

; Indefeasible title to her tra118f~ree after obtaining ne ve an ~~th re ere~c;e .: :;dnbbine. in claus~ 5, I do; not 
'consent~ a Court, she wollld get full value {:f:Y 'to ,_ftJ_proV'ISlon b? e.t~~med. It IS very difficult 
. property. In the prooeedingaforobte.inin co .er · .......,.".e. 11 ®non me reillAiniJ:Ig chaate and it -wou!a 

mu.y be served upon ·the reversionaries J ~t, notice . be Vllty diflicul.t to ~ if the matter gOeS to Court as to .. 
the Court should be final. d t!ie order of whe~er the oonnecJtiOD was not lncestuons or adultero1111; : 

. • Wlth ~ference .to marriage Ol!:WIIses -as ·provided in 
. With reference· to ola.use 14 as to the order ~ od cl~use 6 ~n t~e Mamtenance q&apter, reference to • Srutie ,. 

"of succession to 'Stridhan ', I would like to ma.k m the will
1
. poastbly I~ J;o uncerta.mty. The matter should be . 

·· following ob~tion.. llJ clause (a), pmvmOII has \ee! eft to the deew.on of t4e District Judge in case of dis uti!. 
, made only with reference to the property which d I. would, .however, suggest that the Committee mi hlcori· 
·, u/:n a w~ from her husband but the llllme rule~= s~dcr or fix whether the Co~ mentioned in clause I should 

a so appl m the. case of property inherited by a woman . lie limited to the Court of the District Judg The ord 
from m e rel11ttona such as parents and the ·lik Cod• Oourt

8
• ', I.d. o not~. has been d_efined an~here: the.' .. 

. Clau116 (b) should he restricted to • Stridba.n • · e. - ' .. 
so called. ' . . . . . , property With teference to clause 7 . f th Me. ~ . -
~ith refere~~ce to. oiause 19, deallllg ~th h. . it is better to• ola.rify It&t ? e intenance C apter, 
~~ the question should not be 'llllltrlcteil to' una d:_ astltyf, I the matter Is left to b '!"" d . Just cases .would indieate if 
vuutt of hi d · th 'Jit1 • wree o a very di.Bicu!t fo tb ~d em ed by Courts. It would be 

• ·proved tba:th:l:band h~hZ:~h:. hu~~and. If it .Ia witnesses. Th~ wo~~ ;s' to prove her case by br~ 
/ , , 

1
• !!• e on account ~-~ve?' case will lead_ 'to ~~friction and pOsBl~~: 
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".W1th reference to ola.WJe 9 again, unless maintenance 
is niSde a charge on the estate of the. deceased, .the provi· 
sion for maintenance will practically become nugatocy. · 
There are certain classes of relatioDll whose ma!ntena.nce is 
ob!4iatory under Hindu .Law · and ia a . cha.rge on the 
property of . the deceased that ia going to . be practically 
abolished by ·the proviaion of claWJe 9. · .. 

· Ol4U8t 19, 8'Ub-dall8e8 (4<) 4114 (5).-With referenco to sub·' 
ola.use (li) agrioultural.land has been sought to be bcluded: ' 
here on the ground that inasmuch .as adoption il! in· 
the concurrent legislative list 'the elfect or an adoption' 
including the divesting of property and agricultural land 
ia intra viru the Central Legislature. Leaving aside 
the question as to whether the subject ia imra virll8 · or 
not, it .would be better to leave the entire subject or 

M amage and MIJ()1U. agricultural la.nd to be dealt" itb. by the· Provinci&l Legia-
. With reference to the proviaion. of. the new claWJe .~ latur~ and the Centra.! Legislature should not l~ialate 

in the Bill, the alternative form as to clause (b) should on thts matter. . . 
be retained. . If instead of alteQtative form new form 3 · Clause· 21 seems to render valid anti~adoption agreement 
is to b~ reta.1?ed• then sub.cla.use (b) to clause 3 of the for ·restricting .the right of a father or mother to di..pose. 

-atternatl_ve Bill should be added .to the new clause 3. of property. There .ar!l also anti-adoption a~me)lts 
Cle.use.5 of the Code ~ould ,'be retamed also. The remark up.der which the adoptive mother or the adoptive father, 

. 1111 to mter-caate mamage ifl the m¥gi!).a.l note ~ new generally the adoptive n1otb·Jr; ia enbit.l•'<l t..;> Mtaiu control 
clause 3 of the Bill seelll!' to suggest that sub-clause (b) <Jt the pkpr.rty whirh llnvt:lo de\ oi if> "P' n 1he ~d()pt~il son 
of elause 3 in th~ alternatr~e form has bee;" removed :from a&r adoption ; also to ha.ve a share of .the ·.property 
new cla.WJe 3 mth the obJect of embodymg gel)eral law larger tlwl the share ~ich the adoptive mother will be. 
on!~. A proviso mo.y be add~ to the new clause 3 a.t:er . entitled to if the property ia BIII&U. Therec are au~o- , 
&tiding cla.use (b) in the followmg form :- .. • rities on the subject and the law ia confiicting and some 
· " Proyided tha,t .where custom, or usage petmits, inter- proviaioll. o_nght to be made to validate such.· agreement . 

. caste m.a.rria.ges may be held to. be valid." .Sub-c1a.use (b) and thus rem_ove.~he doubts tha.t now exist, . . · 
of cla.use 6 would be objectionable on the same ground · , 

· and should be modified so as to include only inter.-caate· The word ' eoparc»nary '· in clause 25, sub-cla.WJe (a) 
marriages where custom or usage permits . them. • • ought to be, delettd and the W<Jrd ' joint fainily 'substituted. 

With referenpe to Civil Marriages in cla.WJe 7 the age . The wOrd ' oopa.r'Cenary ' is used generally in reference to' 
of the ai~l might be reduced to, 18 or even 16.. . the Mita.kshara joint family with the right·ofsurvivorsbip. 

.... As joint tenancy has b(ll'n abolished, this. word ~hould 
·.With refere~ce, to ~ip and .marriage, the be substituj;ed. :,rhe right of .adopted son to oballenge 

Diaternal grandfather should come before the paterna.! transfer of' pl'O}lel1y should .also 'be ca,refully considered 
uncle. .In the absence of the mother and paternal grand- inasmuch as under the proposed law property inherited 
fa.ther, a girl ~enemlly ¥ides with her maternal grand- before adoption ia held ,in absolutq right by the widow,' 
fa.th6r rather than paternal uncle. . if, however, the right of widow. is restricted to alintited: · 

. estate; a8 I ha.ve proposed, giv;ing her liberty to transfer 
Nullity and. tli8aolution of ma~u. a portion of the . property for legai n~cessity with the 

T~ ia a. most col,ltroversia.l chaJ>Wr and ia Jiltely tQ (als8 sanction of the Subordinate- !udge or Munsif, as the 
a clamour :from the orthodo:a; se(ltion. Adcording to the case ··~a.y be, in that case the adopted son should ha.ve 
present etage of the society, marriage ia, t6 all intents a.nd . no right t(J cllallenge the transfer becaWJe it .was e!fected 
purpoees, monogamous, and except for very~trong re~¥~ons, . with the perm.i.SIIion _of a Col!lpetent authority. It should 
one does not find inetances of. polygamous .marriages. be conilid11red, therefore~ whether this clause should bEl 
Marriage under the Hindu La.w 4-Dd especially fl&l)l'amental . allowed to be retained. • 
marriages are indiasoluble and should not ordinarily · 1 have given ab.ove my views on the ola.1Jlles of the Bill 
be allowed·to be· made the subject of..divoroe. Alii there ho · • ll h h 1e 1 ' 
ia proviaion in th.e Bill for a civil marr.i!W'A beiw. een . I wou)d, wever, ·subntJt ·genera y t a.t t e gis atton 

-b- being of a very inlportant na.ture affecting the entire 
any. tW<J Hindus/and if it is considered indispenS~~oble Hi:qdu community not applying to agricultural lands 
that provjsions for divorce sh:ould, be kept, then the ahould be postpOned till after the war and after the 
chapter of nullity a.nd 'disst>lution of marriages might b~ Central Legislature is reconstituted in accordance with the 
made, applicable onlY' to civil marria.ges. Divorce ia a · new constitution. . We do not .. know what the new consti
subject which is repugnant to the idea of ~~&Cra.mental tution will be,and whether the provinces would have full 
marriages under the Hindu La:w and would introduce a power.~ deal with legislation on the subject. proposed 
confusion' in society which should be avoide(l if possible. to be codified or whether the .. subject of inheritance .to 

'No objection can be. taken, ·ho~ver, of the grounds. of &grlcultural land, should be. placed . iJi the concurrent 
divor.ce as eta¥. '. , · . . , . list 8o as to ena"ble the Central. "Legislature to deal 

Mi'll()rity and ~iailsll.ip. with the entire law of succession with regard to all classel! 
' With reference to cljl.use 4, Part v; I thiDk iJJ, Court ofl~~ds?n Britisli India. I m.ay mention that in the Bt;ngal 

should be llmpowered to appoint a guardian even for the Legudative Council. e. l'e!lol~tton. was adopted ~y w:h1ch a 
lntesta.tes interest of a minor in ]oint family property. ~~est was D!.ade that legiala.tion on the subject should 

. . . . . ... W&lt ·till after the war. The Congress party in the Central 
..4dop~. • . · Legil!lature ia not attending except on :rare occllsiona. 

. 'We ha.ve seen the re_,llort of the Select Committee on the 
Ola.'U.IIe 7, .with reference to manner of giving authority, Intestate. ~uccession. Bill and it W&l!, found that them\ · 

may be made more· popular by allowing authority to was- serious difference ·of opinion among the .memberli 
adopt to 'be given by a declaration: before· a notary ·public, . of. the Select. Committee, a.nd. there are some provisjolllj 
or before a Magistrate or ,Honorary Magistrate. duly which coul<f be passed on,I:y with the help of non·J:Iindu 
certified a.nd sealed. ' · , voters vi.olating the ·convention that in consideration of· 

With ret"-0<! to claU¥ 1.9 as to ~rmination of a. right social measures affecting one community only, membeni 
of a widow to ado¢ I think, when a. son of her husband beionging, to 'the bther COJlll!lunities should not take part! 
dies leaving a widoJ' surviving hint, the authority should Tile question of divorce which ill proposed in the Bill and 
DOt terminate if the son's widow 1ia.d his OWn authority other questions· may l~ad to similar diftlcolfi(',, The 
to adopt. The question of divesting a son's widow of present Bill no doubt has removed somE> objectionable 
the property in consequence of the adoption by the widow' fea.tures in the last Bill and seeks to abolish the distinction 
:tns.y ariae, .but that may be adjusted by ma.king,provi- .as to Mitakshara.families and Dayaba.ga families, and if 
eion for the adopted son to succeed during the lifetime the pr'"'ciple of survivorship is aboliahed,· the definition 
of son's 'wido~ by giving either a share of the son or _. of heritable property changed, it would re~Uy mean a 
su11icient maintenance. With regard to the question of • vnified system of Hindu La.w throughou('India. It will, 
capacity to gh:e an adoption, liODie proviaion 171ay be made however,. have to be oo.nsidered whether the proposed 
for enabling a.n orphan to be taken in adoption as the legiala.tion, which cannot. affect agricultural Jand should 
law. ia going to be .cOdified. Restriction, as proViided in. be introduced now, regard being had to tho fact that 
the Bill' in claulle 12, 80IIDis t'o exclude the . possibility of 85 per cent of the people live in villages and do not own 
adopting an orphan. So:me form· of ceremony ought to be W property other tha.n agricultural land. According 
prescribed even if 'lJ!l.ttahom' Js e:a:oluded in cases. when - to Floud Commiaeion Report,. in .Bengal, the average 
th_ere is a change !If Gotra.. · .' , area of land ,owned by a .f~ly. ·19 4 IWlres. If the 
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'ttee ;...nts tO .. amine I!IAI, it lii&Y be done .£ leap to light very aoon With a view 'to establlsh the oortier., 

Caeo~ ........... - ., _ _, notioe so that if lam out of ·stone ofthepolitieal~n~. ,In th? Bill stwo·form's of 
......... ,.,.., -·- wo.ro · Hindu marriagll have been mtr<idui!ed, vu:., (l}·a sacrarne~ 

town I IJII.'! OOIIIIl bllck tor tbe purpoeo. tal and (2) a civil Marriage. We a.1l know tha.t even· n:ow 
.... ·- 'm*" c n ~ are provisions for civil marriage in law avaUabf&. 

51. }'Jaki.sll CllaDdna Bllose, &q,, A ... oca ... , _... on • to persons· whO desh't! to take 'tldva.nts.ge thereof. ·~ 
I . Claloulla. · . , then civil marriage i&·attempted ~ be engrafted on Hindu 

011 6 plenary 'riew of the Bill, I m~ e&y ~t I agree · religion one fails to comp~tind: Further why a 81\ora- . 
in f(lllle respect with the Ullderlying principle of Part II ~· :mental me.rriage should be supple~~~ en ted by ~tion of • , 
I ciepre(lat& the JeSt and reaiduo of the Bill : To l!e explio1~ Ullll'riage is beyond' Hindu conception. 
the Bill should have been to impiiiiiii!Dt Act XVIII · • . . ' . 
of 1937 .. amended in '1938 (Qlntml Act XI of U\3~). In the an~lllDt days the ·~quen~s of D?ll·sacra-
The Hindu Law Of the present time lii&Y very weU be 8&ld ~ntal marrmge were not to . be trifled 'IVlth. . In 
~m a.rchaic law. It has endllred enonilous changes to ~~~~~.the h11Sband had.~ ma!a' a .4ecent ~tlement\ 

, regnlate social ·ooonomio and civic aspoct of tho community Vritt1. fur the wife bellttmg hi& pOSition. This aettled 
to fit in with )tho need4 of the tinle. The mterfetenoe propo~y ·and her. ornaments constituted ~er . stridhana. · 
even of Government was ntllllli!SIR'Y in some C&96ll tc) aocotding to Ka.utily&. It is to be found m othor rell
eradioato 110cia! evils which went in tho name. of rellgion. gions where " Divorce " IS 1,10~ foreign "·Ma.rria.ge Settl~ 
n is a fact that tho Hindu community had boen ClOiltent mth ment ,, bas been made condition precedent, to a marriagci . 

•, pa.tri~ ~ and its attempts to adjust itoelf were which is lndood rational. Attelllpts ·are being ;made in 
• v few and far between. True it .15 that .law is the pro· the Bill to introduce " Divorce " without makirig ahy rule· 
d: of tho wisdom of oenturies but it'is slso'tru!i that fur ensuring "Marriage Settlement,". the reasoll3 may bo · 
what waa ne-r.Y at the prota.tio stag\! oannot be the host known to tho iegls.latu,ro but to my . mind it is in 
laW' for all times. Trea.t.illell and·· OO!IIllllllltllori!la of old oontravontion to the b811io principia of law .and justiOCI. 
dayJi evince thl proF,'ltion- Leaving aside the. archr.ic Divorce means .a legal dissolution of the marriage contract· 
la.wa but atartJng· With Jimuta Vaha.na-, the protagonist; by a. Court or otber body having oompetont authority· 
of Bengal School of Hindu Law (DaY,.bhag\ or Inheritanoe) (a lli71C!do Matrimonii). · This was not in the contempJa.: 
and emact from the still inore oelebrated M.itakshara point tion of Hindu Jurists excepting a few refetonces in ArtJa. . 
to the saine tllld. It is. to be observed that tho same Sastra. If it is, found 'thatt oonscientiollS opinion of 
law was nover prov&lent throughout the length and breadth those to be govllrned by the la.w" that divOrce in soma 
of India. Se uni1ioa£icjn pf laW!! by 0118 Code .with a view form or other has become necessai'y in th& present condi
~ govern alt professmg Hinduism in varied practices tion of sOciety, an enactment fur the pnrpose only may 
ehall not and oannot ~ the needs of' all Hindtt solve the problom and there ill absolutely no necessity 
.acieties. It is a matter I( record that Smriti Chandrika to 1ISb.er in tho oomprohensive task of oodifying Hindu 
ill South India, Chint&mJI.nl, &tna.kara and •Vivada- Law at this juncture of Total War. -
Chimdrlka at Bent.res and the Mayukha among ·the· • 
Malii'attaa rogul&tod tho several societies of tho time.· In ~ ~.~ !'llon, the Bill should be left as it ~ and IDndu 
'fhe Bongahchool alone took forita guide J'IIDuta Vahp.na's Women~ ~btl to Property Aot, 1938, shall be aDt&nd
tl'Ofltise which iB at variance with almost all other treatises ed by gJ.Vlllg equal. sha.re to each daughter along with the 
on material pointa particularlY with Mita.ksha.ta. On son and the other hoirs under tlie Act ·or in othlll" words 
this accou11:t, the treatise~~ of ~hunand&na's "Da.ya· the estate of a decease\f in case of intoataoy a':iu;'ll be divided 
Ta~ was m vogue.· Conunentanee weroverynumorous. equally among the daughter o~ daughtels''and the enu·. 
These are tho claar evidences that the la.w-nla.kers of ancient mera~ heirs : ~~ded that each daughter will hold . 
da.J'll had felt the necessity of individ11aJ. community and. and llllJOY her dlstmot share In the estate dur.mg. • her 
had to shape laWII by way of explanation and oxpOI!ition. na.turallif'etime only. . . • , 
Thus the High Divinity ascribed to the laW!! at their- s b · · · ,.,. · 
in~optiQn have whittled down to· man·made laW!! thank.s . u ~~ to what haS bfien stated I d~prooato' the ~ 
lio the congiomQratlon of commentaries and<. lo~lation ~ the ~JU as 'IIDlleCessary and unoalllld fur. _ . . 
cl.irect 01' indirect'. · . · · ' . . · 

. • • • .. • li2. lla1 Bahadur Bljay Bibart illukharjl Ad te: q 
· Like the silver liriing on a daJ'k cloud this proposed pieoo Oolll'l; (BeHred Director of Land aec'Orci vo~ • h 
of legielatlon baa a portion to command-! mean (Part n) Bengal) , • • an,. Su~ 
Intestato Suoooaaion. In tlieex!Bting law of inheritan~ of Th • • . • • ' • ,. 
the Bengal school~ lsixtdeedamnaingtofind·thataman'a 6 (~)two Illllll!' SUbJects tha.t the Hindu Code de&ls With 
gre&t-grandAOII is his'immediate heir while the son of re SUOOOBSIOn (_2) ,tn&n;iage ln~ divorce. The 
~t grsat-grand!lon is very remote heir and biB own • two otb.er COD!paratively_ Dllllor SUbJects are (3) 1:nainton:
tister is hardly &n heir at aU. We find ~t Me.ur law a.nce (4) adoption.· I ~y confine myself to the fonner 
gave the daughter absolute lnheritanoe. Yajha.!!'"- two _an~ in thom aga,m to the general prinaiplea chielly ' 
-pl&cod "wife" and "d&ugh.ter" in the ·-:-.ra and WCJdentally to the ~Ua and the other two. ' 
Itlla illcomprehenaible that lltlCOOBSion in Bl:d: ~!:! 2. The objects of the Code ~ that (a) a.· uniform Cod 
go do':'D at the.~~ in&banoo through male line fllo of l&w will bo conducive \0 Rindu solidarity nd (b e 
~~~ t!? P~?Pmqw.ty.ahutting inheritance by daught: women should be freed from what ill held to abo u) • tha~ 
...,......,.J! a ?au~hter Ia m no wa.y inferior to a son so far treatment. ' nequa 
£!:0£s~hlo:'':d~ ~.it ist~ saving a family · Before I start I would o~y relllind the Com.ufttee nd. 
&I> be t d " up JOn, ""' reason appears 'uoh m.&mbonl 6{ this unfortunate try 1 a 

no IIOun · Many rules of Hindu Law are fair)Y th0lll8elves as " · " ooqn who COD8i'*= 
~tied'\ canno~ hold good for aU times. Necessity COm• • what they think P;.O::re:, ~d a~ anxious to . adopt J:: ~t ed ru es to lie Unsettled. Tho Hindu Wo~~~A~n'e which I quote Plato refe . I eas Ill the words of Plato 

. \y ~ta t;tr'~Act (Act.XVIII of 1.937) has boon p8asod. e&id •• He may think as h m;:.;o i! ~dividual reform6r 

t: ~dn;c~cty.la=:r~~~v~~J;:r f:&~ !: :~: ~~:~e:: ke:p!.:!! ~o!gh:~t=; 0!_ 
c.,OIDII/n 8 ~gnu. to Property (Amendment) • Act 1938 iB the deepest of orim.inals mp ...., name of. his wuntey 
~ n~ Act XI o! 1938),. abundantly proVlll! that lo • ehlol." • he ~s death and nothing 

It anevanoos of Bindn society have beeri removed. Ill!: · ' · , . . 
Synthesis ot HiJidviam owes its ori . : Plato was the. gentlest; li.nd wisest of l&.w • ' ... , 

marriage aa the religion is based on " JJd! ~ sacrament-al The'" Dayabhag " ~ . . ·gLVers. , : . 
Chapter (Part; IV) dealing with marrlo.ge t~~ The _hundredyears. Alltheda.teo:~u~e at ';east for five 
&p-peara to be !' ~ut wedge in the religion itself. '&~ tl\in the contention of Some that h baha,n IS atW uncer
peotlve &X&ID.illation for lieveral Immediate docad os- with Blgnaneosvar oannot bo di . e was contempora.neollf 
YIWI 'lrill show that abhorronoo of e&cramontfll. es of Proof. There is the further sm~ .without' stronger 1 

· ~~ not been looming large in the social struct ~ baba.n might ha.ve only . . OODslde.ratJon. that. Jimuta- . 
• m baa beon 118hered in with a view to ~-ure. .the oa I'll existing well-estabuJ!fel1, a Saatrio mterpreta.tiou 
~~~the Idea Is Woll and good. But j;~: nnltod of much oldet- otigin. Tb ed.11.11d Well-reo?gniJ.ed custom •. 

ld11h~dan Code one t'3!1 t!l!riously elpe:s:m t.._~~tl\ble evidence · tb: J: nk historicaJ pro~f a'!d 
' • ~"' \VIIS dilftll'ont befo the W Of BUC01!88JOB Ill · 

· . ro e I~th .or 11th century. 



In the a:bseuoo of such. proof and t~e qnietni>.ss ~th which liased on 'PsYchological and biological principles which are 
tbuystan:. Willi ~ccepted led to &. very strong• ·P1'ei!J.Iinption. sound. " , · • . 
tbiltthes)•stem mterpreted as Da.yabbag·'lly Jimutababali · · · 
was an organic growt.h of a very longstanding. If this · 5. Hind;t Law. embodies th~ principle..'· in· social 
preaumption be oorreot or. ~t least the. t!erta.jb.ty that for IIYstem.. Dharma a!ld.life have been linked up. It is idlo 
a11ont Jive b,undred years tbm state of alfaits h&8 continued to suggest that La.w of succession has-:nothing ·to do with 
uncllallenged be right the point at issue is whether cir" religion. • Quotatioll!l and misquotatioll!l from Medb&.titbi, 
011mstances have been cmted for ·a oha.nge and what who after all W8ll one. of the main commentatora catmot 
11e these circumstances. · disprove it. ~The acceptance of the· pinda regulating 
· · · · ·. succession by the people ill proof, "Hindu Law, " saye Sir 

3. The main points sought to be revolutionized are :- Gurudas Banerjee, " ill 111 body of rules intiniately mixed 
: • (a.) Suooessioil-'Ciaughter's share 118 a· si~ultaneous up with religion and it Wll8 originally administered for the 

bcii'; the full estate for the womaJ). ; · most part by' private tribunals " (Hindu law of ma.rriage 
·.·:::·{b) the. marriage proviaioi:UI-(1) optio!lii registration and Stridhan Page 7, 316 edition) .. This is a truer 

0
(,•cre.mental marriages and S~otra marriage (2) Non- exp<~~~ition than that sought to be: put by quibblers of law 

eaCn.mental ma.rriage prcced, ure.. wll.o are rushing in to the realm of jurists. " Kula " 
.conception was thesociologicatidea, with a definite purpose 

:r. There ~a.ve been loti! of wills registered ill .Bengal to build sub-conscious cobeaive:· The reasons urged fQT 
evet Since the Indian Registra.tion Act .was pli.ssed and the uniformity stand no SCl"Utlny in politics (such as in the -
Governn:aent has copies thereof. The Government oould U.S.S:R.) 61ld the Economics (such as in guild-socialism,• 
easily collect statistics to show how many Wills were etc.) the tendencies rather a.re for the freedom of groups 
prepared granting absolu~ rJ,ht to women, absolute of the eame culture and economic trends. Da.yabhag 
tbare to daughters. approving of non-caste marriages governed Hindus of Arugal are such a well muked group. 
<&~~d showing approval of these by. bestowal of properties, - Th r • · -· 
Th~se statistics could easily be gathered by the Governmentr. 6. e present problem raises a. coll8tit)ltiona.l'" "question 
u~ fi irl · · h _,_, of great importance. Are problems such a! .these which 

· "".1 · e:tperience, a Y mtenae m cotmeetion wit ofii......_. . govern inheritance and marriage problems without a. 
life in 'WOrking the land· systems I state that wills on these previous p118Sing by experts on th~.se to be decided by people-

' points in detia.nce of the Dayabhagis rare, on the other hand who are not governed by such laws or ideolomes which mav 
.cases are not rare when people have .modified the suooes~ L-.., · · .,. " 
!!ion by the Indian Suooei!Sion Act to oonform to the princi- even be teelllllcal to them? Tht> issues are too important· 
ples of :Oaya.bhag and even among M'a.h<!_meda.ns, marriage to be rushed . thrOugh. 
is rest.ri.cted to groups and- Christian8 sOOk castes for· -'1. The eoononiic· . effect of these· pto~s sean 
marria.ges. through Law Napoleon in Ftance and Moslem law in 

4. I suggest that in varibull cases of succession and of Be.ngal;._wiU 00 disastroils. · 
ma.rria.ge befote the Courts ever since the Indian CiVil 8. I am therefore opposed to the main changes. in laW'_ 
<Jourts Aot W8ll passed the attempts to get rou~d the of. fu.heritan<ie a.nd of ma.niage. About divl!rcie J. would 
prinoiples of: Dayabh&.g in Succession ~tnd from tile princi- adhere to Pa.rasara; -
plea of marriage have been. extremely few. The Govern-
ment ean eaeily get statistics to'eonelude whether the DaY,.• 68 ir.b·....; lit. ....._ Ji.A. Ad •-
bhag law of succession· or Hindu mama.ge· system in • - ,. .. a ohali.Sar.....-, Esq., .,B.L., voea ... , 
Bengal luwve lost hold on tlie .Hindus; If .the statieties, . . High Couri,. CaleuUa. . . 
in number and ln. facts do not show that dissa.tisfaction I whole-heartedly support all the proviaions of the Di:a.fb · 
with existing law exists very strong. ressoll!l must be Bill. for the eodilicatiQn of Hindu !4J,w in respect of inheri· · 
forthcomilig why the law and system in vogue for so tance, II:Uiorri&go, divorce and other ma~ ~ in 
many hundreds of years for such a large number of' people .. the Bill, • - . . . 
eh<mld change and· by the procedure< adopted. The , . . · ' ,; 

. pl'esen~ da.Y_ knowledg? of Biology genetics and Psycho- ·. Qt; !fr. Amblka Cbaran Ray, llt,A:, :S.L. •. Advocate, . 
logy JS still very mcomplete. The modem war or ' Caleu«a High. Court. · 
rather series of wars that haw been' going on and will . · 
ttill go on will prove the oomplete break down of'Christian (i) I approve of the policy of codifying the Hindu Law. 
civiliS&tion and once more prove tlie cynicism of Nietzche (II) I approve of the recogrdtion of the rights of women 
that " there .W811 only one Christian and. he .was crucified." . in the matter of inheritance among the Hiuuus. \ ~ 

· 'f&Bii murder, m. 1188 pl?Jlder,. mass. ' exp~o1tation, an. d mass • (iii) I a!~Prove ot the Policy .or doi:DJt aW'ly . With · )ife. 
fal!Mlhood ~ li?t. ~&11:1! ~hieh. h11lll&lllty ever· thotlgb~ &II • estates and makiDg the tights of 'Women to all het proper-; 
aims or ciVilis9.tion:.. An !doalm welcome but the reaJisa. t" b 1 . te . ' ~ ,• 
tion o£ the idoal is the desideratum. The realization is - lea a. so u ,: · · . . .· · . · 
Jl011$ible oniy if the 110clal units are 110 prepared that the (iv) lappf!>veofthefw!.damenta.lprinoiplethal;marrifo!• 
:le.rge number of units are· capa.ble of such realization. 11hould be strictly monogamous. . . 
Jfere cOtnes thtl 'problem ofsocial organiza.tion •. Eupsy• (v) I conaider that provisions· for divorce 8.1'1) ll00e8tl&rily 

• >O!ics and Eugenics· are both essential to the building up called for and that such provisions onght to be ·engr088ed 
-ot su<lh social merits~ Hence come caste and: rules of· into the law. • ' . 
s!l~on and of ma.rriages. .The expression of western {vi) .As the Hindus are at liberty to· · .. under tb 
«yilisation of the .last fifty years ~llies more or less exactly , provisiOilll of the SpecisJ. Marriage Act, I =think that 
wtth .the expl'eiiSlon posited for :Do.na.IX/.8 and Dfll!'liU' .in there is·any bar to the incorporation of maniage by regis. 
Upanished and Puranas. They are the e:Epl.'e8810BS of trati01i ilfthe Hindu Code '' - · 
Ylll'Jia. SrmkarM or. eltildren of marria.gea with ditfer!lllt • 
&nskatas or ·Payclr4c tren.JB under oonditioll8 which give The idea. of having one law administered for all the 
free play to a.nimaJ paasions. Love is a gro~h which Hiudns ¢India. is not only fasoi}latingand ennobling, but 
grows under eertain environmental oonditio"s operating is calculated to .foster the growth of the na.tional life· of· 
?U. the.human protoplasm. It is not "love is engend~. thll Hindus. · 

Di
lll. t~e eyes and "?th gazing f~ ~· 118 Sl)a.kespeare. said and . -1 welco~e th. e boid "e~ • ..;.,,;... ~de m' the. draft b~ 'oon· 

· vorce ce.ses·.dispell!le Rules of succession a.nd Rules of -u r-•-v 
11111rriagel have ~ery delini~e social objectives. ferring rights cif inheritance to wOJnen. Provision r the 

rights ¢the wife, the mother, and~ daughter (and sister 
· . The ao'cis.l system of· the Hindus is "unique."', Its in the B<!mbay Presidency) in tho 14!.w that is now adminia-

-~c power, its virility to produce human· types of· excep-. tex00 are so mea.gre that it may now very well be said tha.ll 
txon~ powers inspite of trials and trlbula.tfons is a. ·proof at least one half of the Hindu popula.tion in India now go 
-of 11:1! strength!. The Assyrian and Babylonian. and other: without rights. Withoutstopping to consider how far the 
contemporaueoiiB and later civilU:a.tioll!l have &ppea.red•· drastio change that has been sought to be ma.de in thia 
~duism still persi.sts and but for 11:1! political alxbjeotion, . 4h'ection is COilllisteut with the i/uuttvu, I regard .it as .. a 

• 18 alive. ,!1:1! social system-caste-its metaphvsical compliance with the call of the time. To still keep the 
-co.tiee.J>ts though obooured by ~ foreigri co..ntrol•or education w'!men without the right of inheritance is an injustl~ iii 
.e.nd.~ life'_lmd its principles of;-Iifeand living~whioh nee~ tho matter of which the law ought to in~~ without 
re-vtVification 11re sour<"tls of. unique st~;.ugth and are delay. ·, · · 

'. 
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of~· inion Regardinl (1): ~cation and amendm~nt were n&v6!" 
There must III!OiliiSMIIY be ~0 dift'ere uld wJ that asked .for by the Hindu me.sses. . In recent tunes, Dr. GoQr. 

ill the matter .of the minor dewls, ':9·• ~ wo claseed as n first suggested oodification (not am~t) but that Wsa 
the branch of ono'e own ~if. !IZ~ :. phe brother for the convenienoe of lawyeJ:S, ~d Judges. Amend. 
eh011ld come befo~ the~~ fj (5f~nd 'j (6)]. But ment was ~ed for a.n~ partially mAde by ~e ~slati~&:
and the brothers ~ (n • the matter of tile Assembly whtoh oontained a number .of. legisla.tive legis• 

· ' without misinS 8lJ.'! controversy 111 • • · . • Jators who consider themselves civilized u.nd adv&Jl.ced a.nd 
details, r tblok. it msy be MJ; to future lefSiatio~. ·.. the old" Rishis ",u.nd" Smritika.rs~· uncivilized and media~· 

· . val. Theil! a~tempts a.nd sueoessoe before tho proso11t. 
SS:: Mr •. Satlsh K. Datta, Government Pleader. Code, were really unimportant, bec:_&u?e the a.mendmenta: 

Th lint C!J&pter aiiiOilg other thiDgs deals •with' defi· so f&r made ha~ been to ma.ko .eertam women membel'& 
Jli~ The seoond Chapter mainlyfconcerns the right to ·of the fami)y heira, !eaving the ~men~ gon(!rall.Y to 
suCCEII!Irion. The present system of sucoeasion is based on the Jllllles ~:~f the f&wly. If there 1s a ~ectton of Hmdu 
pinda theory. Attempt hu.s been t~~~~de for the removal wolll:en, who. _style tho~ves pr<?~Slve a~d m~eyn, 
oi' the difficulties felt in aociety lifter the death of tho holding m\llltmgs, support111g the Bill u.nd advertismg 
propositus regarding suceession to his prope~. The their resolu~ons ~ th? press, there ~re ~ers, eq~ally 
right Qf the daughter to have& place among the su~rs &d~ .. mth stakes m the oo~try ll.nd m the Hindu 
of the deoeased is Ol1!l of the main queations tha.t a.ffect somety, who u.re opposed to the B~. but for one reason 
the present svstem of inheritance in Bengt~!. The Hindu. or other are not able to, advertlS& themselves. Then.· 
Women's Rights to Property Act. was a.nattempt to remove there a.re the vast millions of IDudu men ll.nd wome11, 
some -o£ the ,di11icultl68. The Federal Court, ho1'1'6Vor, has living in villages, to whom such a. radical change in itheir 
declared this law to be ultra vires in·eases of agrieultura.l peraona.l ~w, which is a part o( their religion> is ineon· 
J.rmds. There hu.s .altesdy b~ a move for introducing ·ceivable, and "'ho · would be bitterly· opposed to such 
the law of su~l!ion in the Hindu Women's Riglits to .qha.nges did,the same oome to their knowledge. 
Property Aot by the Provincia.! Govel'lllll.ent. But the Hindu . . . . . · · . · . · 
Woman's Rig"'its to Prpperty Aot has not given ·lillY T!rls brings me to (2). No attempt has been made to get. 
place to da.ughtera in the line of succession.~ This ·is the \ tJie Bill approved by the masses. Constitutionally, tWC}' 
main gt~f though there u.re other dissimilaritiea: · courses may be adopted to got such general· approval< 

. . · .· . · . (a) an election of the Assembly fought on the issue of Phe · 
The posttion of !emales mcluding the daugh.ter 18 rea.lly Hindu Code, (b) plebiscite after ~he widest ciroulation of 

poo~ IInder the .M:ita~ La.w: ~hey,b&va a~olutely theBillinthedilferentvernacularsofthepe(fploooncerned. 
no nght except tho nght to mal!ltam ·generally 'to. the :Neither of th~se. courses· ha.ve been, or are going to be, 
co-parcenary Pfl?perty left by the deceased, But under ~e adopted, and 1t 18 not -very. di.fiicult to undel'&tand th& 
Day.bhag the WJdoW"'and the daushter are well-plu.eed m re&son. · · • • 
the ab8ence of sons and grandso~;etc. • / . . · 

· - :Regarding (3): When we a.re informed tha.t eerta.in non- ' 
. The Mitakllhu.ra Lllw ~qni.res a. change but the D&yabhag B'indu members who had already had their own ........,onal 

does not. It ie perhaPs well ·known to ea.ch Hindu ill. Ia oetored r·~ 
. Bengal thu.t the &.Ml.tera b&ve got no place in his"""""""""' w : to its. archaic and pr~tiove condition ill. thct · 

after his d th T"6'"" d r-r~·~ · Shanat. Aot, ~ very eager to got the Bill pu.ssed we 
ea · his ominates his principle at the time scrutinized the Bill a little more carefully·II.Jld.found 'tbat 

of his de.ugbter's lllMTiage and ho spends &<lcordiogly. th& Bill if pa.sa~ would (a) reduce the number -of HindU~~. 
Absolute right !!f the fem.&.le~· to ·the property :is. a. a :fact ~great Importance to the other oommunity; (b) 

dan!lllr, Jn\tanaes a.re not rare whe~ the property in the reduce the ~vera!!8 Hin~u to the position of a da.Y, ;labourer, 
hands offem~le he'irs hll8 been kept intact for the next by.doetroymg his holdings, and thus Jessen.his· power of · 
reversioner for oven hundred yeara; But wtu.oces are' teBlstlmce, It tlllly be ssid thu.t 8intilar laws .of ·auocession 
many where femaler have been " beguiled" to spoil the' .amongst Muhalll.lll.adans have not affected them. My 
property. . I do not understlt~d the neeesSity of giving answer is that it has. See. the Statentent of ObjectS and 
abaolure nght to ~e fe,ma.le.s m the property when it is Reasoru: for the W~ Va.hdu.ting Act, 1913. My further 
lt~r~e. When the mceme is msufliolent, the femn.le heil.' is ~r 18 tha.t ~ ~uhil.~n ofpro_perty. usuu.Uy marries· 
en~ltl~ to ~rall1!fer the property for . nor maintenance. his daughter Within the mmily a.nd he ean tie up his property. 
th111 J;S a. nght with a rider technically ca.lled 'legal for the ·benefit of children very ea.sil;r. which a Hindu .. 
n~ess1ty. · · . · . · ealltiOt. A further point is that. tho solidarity of th& 

. The. p~nt eptem of~~ht to inheritance has 'workpd ~t~ Hind~':e ~ ~ t.hiadi~~d:!t ~':,lmess, ' = 8~00 i!:n:umona rd the proposed chu.nge will of joint action, and with this Bill ~ur·indiv-i.dual. stto; 
, . injurious to tho aoclet'; In !:,op~rtythw~. ~ prove upon which we have so long counted will disappear. . • 

f n ha. • · -.r Vle'\l' era JS no neooasity Th · · 
o a '! c n_ge · m the 11111tter of succeSsion by . fem.a.les e objection as to fragmentation of,hol(lings has hliea 
~oott ma;;mg " provi~ion- for the marriage a. f maiden sought. to be remove!~ by lll&king. t)i() Partition Act, appli. 

ug tem Y Wll.y ?f Qhlll'ge upon the deceaseds' ro rt cable, but thoce who know will tell our legislators that. 
I may ~~~~~out w1thout a~y comment. · .. p . pe Y· 99 per .oent·of ~e ayerage Hind~ cultivators must borrow 

.How the number of wakfs ha.s fu.oree.sed .:· '· ?~ Sellth ifB~lel deiUfes to P\1!0,b,ase h18 sister's share as proposed 
Mohammedans u.nd· f th · a.mong ,.he .... o 1 • . . . . 

, . . one o e causes for the. creation of · . · · , .. 1 · - · · 

wakfa tn my vtew IS ~ keep the propert.{in tbe male line.··' . ~m a pure HJ¥u standpoint, therefore, the Bill is a 
S·dar e.s other changes made in the d !'h • most misehievo~s piece of l~gislation fraught with. grs.ve-

auceessi•l~ .are coiloeroed, I generally ll.gltle. ta .regarding danger to the Hindu commU!IJty, . . . 

The third Chapter needs uo oonuneut · · . It ~Y be ~id that the BiU secures for the dau hter' 
Chapter relates to nu.rli.age a.nd. div~ T;.t~ourth i.etsha.rer:hot~~ta.nee, ~nd thns improveshorOo.nru'iton.. 
growth u.nd progress of SOciety, provisi~ I • the ofiU:.dOO . &' e eta. a. little mOre e)ose)y,' The number 
ma.r:ria.ge and divorce as made in the draft; hav!:'~ating to. 'Will b us m 'IJ;;iga1_ m ~hose osta.te a daughter's shate-
n~ty. . . . . . . - . eoome s. t!on ~ ':fPjf~ ? will materially improve her oon.di· 
.. The lifth &nd the .wh Ohaptel'l! reiate to. • . Th~t'avera ege f:le ' !t ~11 not be ~ven Oll.tl in a thOWII\nd. 
~ t~ miners IUld adoption respootively •. :d:~ a daughJ's sha~~u~!~~· earns. so little tbat. 

op . . . t . .• ' • a.nd it will not improve her condit' .~" Pl'&<ltleal purposes, 
68 1fr · ' her a share It ·n • ton Ill; the least by giving 

• · • ; Sana& Kumar ll'al ChowdrJ. . brother a.nd ~r ::W, rm.ply ~tl; bad blood between. 

~\4! f~::e~ ~~~~~~!:mrt ~=d!:ri~~~ ~~t~~o: ::\i~~d!! · 
~llll6ral a~or e ~e:!'aH~dthe Hindus are conoomed, (llj We.kf V!llidating Act. . ? J~ts .a.nd Reasons of thq. ~ 
menta • Y m u masses and (3) im- . . . 

m. e conditioll8 oflifeofthe a. Hind·-•w•_ :rhoseladioeofthe:wellto · · · . · ' · 
of \ha. ~~~ 1100iety. . · erage. u, or their approVIil through th ~ clas;ses who are now voicing 

addition to their assets 0: ha. ~ ~~~~ do not require tht. · I I 
. . · . :. ' '!'11--..y gotit in one shape-
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<!I' other. Amongst thlli!Q elal!lle8, it it usual to p~de for ·tho word Ufl8d ia " Dhal'lll6 :·and no worship of a particular 
: · the daughter at the tiine of the marriage, in the shape of kind or Of a particular god is Ellljomed. · A .Code of moral• 

- oi.'Mmentll &nd presents to tho bridegroom for eeouring ia all that is enjoined vid~ '?danu." · 
~ of means and education. · They al'$ :&lso provided 

l -by ·the " willa •• 'of their parent!\. In considering the ~eoossarily. therefore, all who .follow the said code of, 
bimefit to the avera.ge Hindu woman, or to the Hindil morals l£re Hindus whether they do er do not worship a.ny 
society,. this vocal class may be elimina.tod. god of the Hindu Pantheon, The numbeThisr ,and. names of 

, such gods have not been ascertained. Will include 
Amongst other reasons given .in support of the Bill, one Christiana a.nd Moha.mmoda.ns who have dilferent p&~ 

18 that we have• proceeded so long on a wrong interpl'$tation laws. The proper definition should be, "Hindu " mea.na 
of the " Shastric Textll." Since the matter is not beyond ' " a.ny resident of India or any person bo:r:n in India who is 
4oubt, and the accepted interpretations have stood the not a Christian or a Mohammedan." The definition given 
test of time,' we ought not to accept. a new one lightly, includes· the so-ca.lled devil worshippers, and admits 

I Without oonaidering ita seriops effect!\ ·upon ¥he socia.l and boa.riginees who are really Hindus, a.nd are known as such 
economic structure of· the ;Hindu society, which, as I ha.vo in outaide Countries. 

·-endeavouredtoshow,willbedisastrous. •·cl 3 · "-to d -..1:~:. • d--• ·.• . • a'U8e ,.......,us man usa.ge."~~ __ anyma.ter .,....t. 
, A further reason given ii the intt:oduction of uniformity. with in this Code shall supersede ita provisions, if they are 

Thill hai no~ been a.ohisved as the Bill'iteeif excludes the delinite l!.nd rea.sonable. This should be substituted for 
BOUthlft schools of Hindu Law. Italso excludes ~ms the clause. • · 
and uSa.ges which have a.cquired the force of law. The 'cla'U8e- 4.-I...l:oe 2, substitute " has ... for " having ,, 

· various schools now sought to he uiilliod can be>explainod line 3, delete .. has obta.ined the forpe of law.'' .· 
. as customs and usages which have acquired the force of 

law in the different provinces amongst people of dilfering , Clawt 5.-(i) Definition of "rela.tttd '' should blolude 
Etocks, but instA!ad of t,J'$a.ting them as mere customs ·and the following:- · 
usages, the old law-givers and "Smritikars ", preferred •. lllegitim&te son, daughter, ;.brother,'.~-. and the 
tc ha.ve the a.uthority of ".Manu " for their local law by father's coneubine. · • . 
interpreting text!\ differently. ·In fact, in a. va.st continent , • , , . , • 
like India. inhabited by people of different stocks with Clawe 6 (j ),-" Stridbaua" has the 8ame meaning as 
widely different culture, manners &nd customs, it. is diffe.. before the COlll.llltlDcement of the bode. Insert this for the 

; renee and not uniformity. which is. to be e.xpected, a.nd definition. , • 
the Hindu Law has very wisely provided for customs a.nd 

• uea.ge~~ overriding the wri~ten text of the Ia w. ·. · · In spite of the fact that we find news in the daily pa.pel'll 
of wo.meil attending metrtings, diBCftssing public questions 

Then again the. time and place are also inop_portull(l. and ta.king the place of clerka in o.ffi.res, 90 per cent of the 
'we a\'6 in the midst of a world wa.r, which though we a.re Hindu women ~!ore illiterate and unfit to manage properties. 
not participa.ting in actively, ha.s msde the securing of Absolute right should not· be given in property inherited 
food, clothes and medieini!S, a very difficult problem for or obtained at a partition or in lieu of maintenance. Accor. 
most of us, lea.ving us hardly a.ny time to devote to non- ding to the p~nt law, thi!Se properties are saved to the 
urgent a.nd non-essential things. like the. consolida.tion a.nd family whereas-the new provisions will t&ke these away 
amenqment of our Ja.w.· The Legislature, in which the from-tbefa.milyandmakeitdiffieultforthenextgeneration 
·Bill has been introduced, is .. ha.rdly representative of tile of Widows a.nd other members tO get an adequate portion 
Hindu maeses, in faot most of them have no votes for the for their subsistence. · · 
Indian Legislative Aesembly. Let there be a. new .Assembly 

.oo the ba.sia of adult suffrage and let .election 00 fought Absolute-right was conooded to" Strldbana" Qooa.uee in 
on the issue of the proposed changes_; then and then only case. of her own acquisition she· was .deemed to'lw.ve the 
<CI!dl the LegiSlature and our rulers be certain that they ei&~ capacity to ma.nsge and in Ca.se of gifts at.or ,after ma.rriage 
making no miata.ke in interfering with the personal law' which she bad her husband's help in·utilising to her besii 
of the Hindus. Thel'$ ia no hurry w change the law: which DeQOtit, it was thought that she could be entrusted with 
"has stood for thousands of yeal'll, why not wai,t till we ha.ve ~gement. A. yo~ widow should never ~t a~lu~ 
.a thoroughly representa.tive .Aessmbly ~ . nght to her husband s property beca.use she w.i!l ta.ke 1t tO 

. . . , . her father's fa.mily or to htn; newl:ymarried husband, ifshfi. 
As a. Hindu, and seeing that the Mohammadsns are now remarries.· · · · · 

setting themeelves up as mem hera of a. di.tferent nation, 
1 

. • • • • • ' 
who must have a separate. home.la.nd of their own; I ha.ve OlatuJe 6.-If the Specta.l Ma.ma.g~~ ,Aot .xs gomg t? be 
the strongest objection to a.ltera.tiO!l ~ my la.w by the amended, the Codlls~ould provide for ma.rr1a.ges of Hindu 
votes· of Mobammedana. They ~ust have no say in the men a.nd. wo~en With men ~, WOJD?Il professing a.ny 
m.a.tter, our law :being a part of our religion it is .only . other religion, ea.ch party reta,mmg his or her religicm_. 
-proper/that it be altered by Hindu. voteia.lone. • .. ' ~he 1lrst eohed!Jl8'8ho~~d be amend~ a.ocOrdingly. ' . ' 

" Comment~ on the~ of the Coile." . . . PA.Illl' U. 
Ttz. Preanibli.-The expediency of· amendm~t and ' Clawe !.-" This ~rt; sha.ll not affeot a.ny 'oustom o.r 

'OOdification of the brap.ches of Hindu Law ia not made . usa.ge or speoial rule of~~ relating to auccessi_on or c!evolu· 
1lut. There ia no necessity nor is it expedient at the present tion of .property preva.ding amongst the Hmdus m any· 
time •. · . · · · · ·• . ' . ·. local area., oommunity, ~rou:~~ or family nor shall itapply. "; 

· substitute the a.bove for the 1lrst portion. Reta.iD (i) ·and 
· PART L (ii) ; del~~. (iii):. · ' · · • • , . 

· ~ 1~2) E~nt.-UiU'ortlma.~y in~ 'there·a.re . Olawe. 2 (b), liM 2.-Delete the w~ a.fter "her 0~ 
large t:erriton~s w!lie~ are. not Bntish.. India., whel'$ the right,~· a.nd the illustra.tion and insert " and which ia noi . 
•uthonty of the Indian Le~tute ~oes not rea.?h· ~ subjoottoanyoontraotoroonditionsin. any.grant, reg&xd" 
~~ese areas, the. old. and. genume. Hindu .. Law . Will· st1ll illg its devolution." , _, . : ' . 

0 

· prevail ; this may lead to undesira.ble results. A fina.noiaJ. ' ·. · , · · · 
magnate, say, of BikaneOr, ia going to develOJ) waste lands 2 (c), liriu 2 _ana 3.-Delote' but not; a. D~putra. '. ' · 
-or jungles in British India. The Dna.noier does not; like· Ola~t. 4, li'/1112.-Delete "in this part" and (a), (li) (c) 
the provisions in the Bill, he will no longer be -willing to ancl (d) a.nd :insert " by the school or Hindu law or by the 
invest money -in. the development of the land.' A non· oustom. aild usage by which he wea governed" ! 
'Hindu will t.il.k:& the matter. up causing loss in va.riollil waya· · · . · · · · ' , ' 
to the Hindu community. · · · · · Ola.we 5.-Delete : .We do not iln~ ' amongsf; the 

. . . . , . . .· . . . .: ·enumerated heirs, t_he Wi.(low!)d da.ughter.m-law, who were 
1. (3)-Why nQt delay the operation. till ratified by a till recently heirs 1111d<lr the amendments made. 

l4egisla.ture elected on thll ba.als of adult suffra.ge, ma.1e a.nd · \. , · , · , 
female or by a pljjbiaoite of the Hindus . ' We fuui that thfl daughters daughters daughter who , , 

1 ' · ,., • • ' ' . ·: • • ma.y be the m11111ber of u•fa.mily wholly Unknown to the 
. Cla~t~ll 2-HiMu.s.-Although W6 use the. term every deeeasetfand.may herst>lf be & strl'llger, ill preferred to thP 
day,itisdifficulttospecifytheeonnotatlonWith exactitudfl. · aister, b1'0thlli:'s daughter, and sistfir's daughter whoi:r;L we 
It. must be still more diffiou!t to dafixul. In 'the "Bmriti ••, often find to lie the members of thf: same fAmily a.8 ih~~r 

t ' . ,., • 
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· lee ~r lll&rri&getl' medical tret.tment and education " a.U4 thea& 
a:nd torwhclae ~~'!B ~average Benga should be added after " rt!Sidenoe " I sup-ola~ (ji)· .to be 

• ~~bility though there rs no (.lbllgatiOII h>gal or deleted. , . . ' 
IIIOJ'IIi. • Ol4we S . ..;....The word "dependfl:ttt " ·Should .~ defined~ 

u the law il at all to be 'amended we ah<luld IIICO~ as "a.ny relatioll!l by blOod or mamage w~o ia Without the 
.. · 'bilitiea and include the nw .female h6ll' means of subsistenoo or has no property m his or her own , ::. :r~ of the depe~omts and l1l!lke their right suftioient (or her maintenMoo." It llhould ·ala1> 

llll&intena:nce a cb&tge en the inhmta.noe. . include illegitimate Clhil~ren and the oonoubine. 

The widowed daughter-in-law and gra.nd-dau_ghtM·~-law The enwneration shoUld include brother's wido'll', 
11JJI>Y be Jefl; in their pretl:&llt position as heus taking a sistM's da11ghter, daughter (ma.rried), widowed daughtllr, 

t~o~~'s estat& booause they a.re mlll,ll.bers· o£ the same daughter's son, daughter's. daughter, son's daughte;-
=ly t~o~~d must be Jllllnltained'. · · • · · • a.nd other fem.ales sought .to be olMsed under heirs. 

We ehould leave the present 011tegory Of heirs, t't::: · Clause ~l.~The fullo~ ,hould be 811b~ituted':-. ·,, · 
ardor of auccea&ion and thllif ~ entouehed e:.:~t!~t · " A de ndant's cla.im for maintene.nce 'sha.ll alwaY! 
thq s~ an~:ugh~\:! :0 C::!~£ :~0::: £ Vai'WIII fo; , be a charge~ the estate• of thE) deceased' or such portion 
::~~~th the~ of Western edueation we do 'not thereofas'ma.y be ~etermined hy~ deeree et'Court. With. 

· ny distinction between. a Dwija (twice-born., ont a charge, the nght would, he illusory. · . 
:S~d ~ Sudra. We do not recognise that they are in • IV • 1 • • 
different stages of advancement .and . developm~t and . · Pallll' • . . , , • . . . 
theJ'tl must necessar,ily be dill'ersnt rules applicable. It does not .appear why we a.re changmg our mamii!JI' 
According to 10o®rn' or ultra-modern ideas, to placate LaWII'; We are adopting monogamy 1111 the ideal and 
1Vhich &lllendmenb which strike at the root of the Hindu · trying to enforce ~t by ene.cting it into law •. 
social ~d economic structure are being I!Dg!le&ted thera is . '. . . • . . of the Blnd . bel'& 
nothing '\ITOilg in concllbinags, and we should not penalise :T.b.b-18 IID!tativeness on ~h~ pa.rt 11. ~m 
th innocent 01f8,.•ings of such illegal unions. . of ~he ~omm.ittee, -and a political move o~~: ~e pa.rt of other, 0 

r • · 1\8 1t will oertahtly leave more girls~~ before, 
OloiUu 6, 7, S, 9,10and U_,()mjt. . · and reduCil tb.e .Hindu population. . ' 
'Olau&u8and9a.reforeign.tothespirit.ofthe HinduLa.w · · . · · · . ., . . • 

which regards spiritual benefit as a teat for determining Our :&ligion 1l1_llilre .that of. the ~~· S&Il.etiom 
nearness. .The f&mily and family ties which play so great po~ga.my. There 18 n~ inh?rent ~orality.m polygaMy. 
apaninthellindiltil.wandsooiAistrnctnrea.recompletely Social n~ also sanct10n 1t for we know that after the 

·• ctisrsga.xdod · · · . ~ · · · · la.st wat when there was dearth of husbands in Euro~ 
·· · · • · · · . ' there was praetical poiyge.my which was winked at by the 

.Oiml8e 13, limll,..,...Af'ter '" by her " insert " before or ~ law and the church. . · · · ·. · · · 
014~tU 14, liM 3.-Deklte the· word: "follows". and · · · · 

the whole of (a) &lld (b) ; insert ·"it did befo!XI the -eom,. Amongst the upper classes Of the Hindus, monogamy has 
liUliiOeJIM!nt of the code." · become the rule, but 'that is because a male is not able to 

lkeep f,I\Ore than one 'Wife in the standMd of eomfort, wb~eh 
There ia no sense in ma.king e. marrilld daughter to'whom is usue.1 amongst them. 

the mothe'r lll&Y ~ve given an adequate portion' of her · · ·' · · 
ornaments at the time of her mama~ a eo-heir with a son . But things ~ quite ~rent e.m. the .labouring 
or IUIIDilo1'ried dAughter wl,l.o have not gOt such portiOllll; . classes whe form the masses. There .an. llddi.tional lVife 

In m.Oa' - .. f;tridhaua., COIU!istll of ornr.m.ents -.nd her offsprings a.re not ouly ~leom.~, ~nt in so.tile casea 
e.bs.olu~ly,.neoess&l'Y·, So ·long as the man.,ja able to 

&lone. ;Nor mould e. da~hter's son and daugh~r's -mamts.m. her there should be no l'tllltriotion•or limit as to 
daughter be eo·heirs with son a daughter. · . the number uf wives. · . · · . · . 
· If aMendment hu to be made at all, qpecial 'jlro~ 
should De made lOI jewell ~ry and. ~naments wbiCJh · h!lo"Ve Family quarrels 8.1.'\l often thil result of plural mamages, 
~n in thelfamily Cor gener~-iOllll, corDing from the mother-. · . . bnt i6 l:lOllllidering a matter like this and in changing tb& 
in-law to. the daughtera·m-law. Marriage expenses. Qf la.w it is the good ofthe·comm'unity, tmd not (l!thll indin~ 
daugh~ should be a charge on the ornaments ~~ft by ~ ~~ which llhould ~ our guide. .. . · 

wom.an. · · • · J.'olyandry we.a prevalent ~t one ~ime but it has now fallen 
• Ola~iie ''ui.-Pro"liao should be o.mitted. A h~band m.to desuetude" Polygamy may · have tlie same, 'fat(. 

· ~Uy not like to litigate about . the ~cht.6tity of the wife some ~ay, but • we 'Ought no~ bring · abou1i change by 
for various 1'688on.e. Jn ll\loh caaes altl\oilgh the wife W:a!l legislat~on. · · · • · · · · · · ., ' 
olJenly living with ~er a)le will ihherit. AplallSil should ~~.the .~ of aoi.lieij' deJi:umll. ~t poly~")~ ·;siill.i& 
be added providing f9r divesting of the property in 01188 preve,,.,...,, . · 
of~X~marria.ge or open ooha.hita.tion with a male by a widotV. · 

. , . . The Iteeds :of 1>1\e sooiet.y. and not the enatom am.o~~g~~t 
· ·014!"' 2~·;-The con~ ahould himself be disqualified th~du)?J.ll'r· t;lasses .now .iu.tite.tix)g ~'!! \VflSf. ~ould. ~.~u:r 
fiom inheritmg. . · · ' · ., gw e. .. . 

1 
... ,, .. , ·' ,· . 

: · Lim 3.-4ft,er the -vrord· ·" religi~'n. " inwt-" be lllld While on .this ·topie, m~ find tlie.t the problem is difrerent 
toile ••, • · ' · • ' · · e.mongsHhe dlll'etent castes and sub-castes. ·. 

' .mn.- 26.-There are oo~ diseases and 'defects whioh 
nmd&r a man incapable of managing or holding property Amongst some, girls cannot be m.a.rried. becalise their 
Theaeabould be disqualiflcatlona: hmaoy, id,iooy, ineurab~ fathers desire a ~of 1i!e .for them w)ll.oh few bride.; 
dea.theaa and dum.bl)lliiS; .where the aubjOQt ia incapable of ;::s ..=,nr:lfo:-it' or !:!~blsndQgroom ~m.ands a doWI.'f 
being trained he should be given rights of main~oe or · ~·.r '!V ers ~ .IY' can aft'Ol'(}. . : · . · 
even the wholt of the income, but not :a.ny right in ihe: •. ;Amo~~t othQrs the bridegroom ~t pay ·tor' a wife 
propmy. and ~ntire castes ~ beOOming emet. .. . • ; . ' . . ?' 

. . l'~ ·IlL Another ola$a • • · · • · · • · · • • 
The suooeaaion Act should l,le e.mended to make an· <!rt.l teaponaibility of~~ up who do llot desire to·take tllil-

will declal-00. in the preaenCil of one· witness who ia not a.l • . · . · · · 
legatee, valid: A new pan should .be added D)a)dng . ~eee mattsm shouij. he ~~t with by ,. ~e ' tb.e-
-~ts .. m the.trt.nll£er of property .Aet, whereby law if~. · . . . .m. · ~ 
~ gifl;s which ha'VI!I been acoopted, &lld oral death bed Okme 2::-Sh()uld be amended b .. 

• ~ ~~ in the preaenoe of an independtl!J.t witness ~&.;f.~:C,~ !lllehaa "~hi~~~:;~ 
. PoUlT m.A. Ol4we S, ~rw.C~auss (a)~~ To be deleted. 

p~·l cmd 2.-~eae pro'Visions should be inserted in Sub-® · 1 · · · 1 
· C\allllfl3, MamtenanCil,should Include "expellSes aase of .~~l--..qter "Pravarf. ~· ~·~'except jn t.h~ 

I ' • '"' ' I ., ""' ~ 



()'lmulll4 • ..,..Fourth soh~e deola:ration form should be 
1m&nded by lnsertil1g ill item 2, the .Christian; the Muham
JWI,d&n., the Parei or any other ~llgion (as the case may 
be) or " I profess no. ~lig:ion at all." • , . 

:fJ{Q//J.IJtl 24.-;--0mit. 

... Ola'UIJe 28, line ~.-A.jter '1benetlt of th~ wife,; inaen 
•• and the· husband!' line 8, stdl.ttitvte "any Qf. them" for, 
" she." Delt.tt " to her Stridha.na " and' it14ert "to his or 

,her h~irs." 

~ 29, aub.cla'UIJe, 5~Delete. · • 

~e SO-Omit . ..::.rflaw is to be changed. i~Para. 
, .-a's co~ for this solution of :marriage •. ·~ 

· · ar.m;,ll 3I....:Omit.-No provisions ofth(\. Divorce Act 
'should apply. The:ordinary law fo! such petitiOns will be 
8110ugh. . •. 

For if the language js not clear t;hen .the dependant 
inheriting property of the deeeased·may aJsO ·bring a IIUi.t for: 
ma.intenaqce which is not desira.ble. · 

PAB'l' IV-LIUIUGB A.ND DIVOBCB. • 

At present monogamy should not be enforced, ill the· 
a.bove light other modification ~hall be made. 

",Sang;" form of marriage sbol¥d.be re~. 
-' Ohapter m, Nullity; and dissolution of mani.age. ·In 
~use 30:--Dissolution ~f ma.rriage. . , 

A clause should b9 inserted after snb-ci&use (d), : tihe 
person converted to other religion should not be entitled to 
or allowed to Dring suit for diasolution ofma.rria.ge, on the 
other hand· the othex; party will ha.ve the liberty to marry 
·again and the ·person converted to other religion 'Will not 
be allowed to marry so long the other p&rty does· not 
'dissolve the marriage ; .for disobeying this a. penal ol8.nse 

' PAB'l' V:• . , ' punishable under the Indian Penal Code may be added. · 
ClaUiJe 10-0mit.-.De' facto guardian-shoUld have the ' · i 1. •· · 

pQ~ td borrow or trall8fer for n~ty. of the minor., 5S. Higb.·Court Bar ASsociation, Calcutta: 
!Mert a clause- that the "' estate " or the King is the • · · 
guardian of all minora who have. no natural gns.rdian. . The propOsed draft Hindu Code· is an;.ill-op{lortuned, ill-

advised and lincalled for :m:easuro;h'armfU! and highly detri-
·: · ·. PDT ,VJ, mental to the religions, sociaJ: and eoonornic mt~ts cf the 

0/auaM 1 and 13.-All forma of adoption sanctioned by Hindu Community and is diametri,caUy opp<ised to the 
""''-d >r.. sh uld be · · 'tted. "wislres, enstol!lll and sentiments of t):lose on whom it is . 

the . .u.w u .uaw 0 perDU · ' · . h b · sed d this • --b ··•i ngl . " . , . . ·. · soug t to e .unpo an ....,., o1 ... on stro y urges 
OlaU86 3.-In · a• .case where the law is being changed pn the Government to drop ~. sa.id Oode. . " . ,, , 

adoption or daughters should be permitted, specially by . 
people who are able and willing to provide for tho main- " . . 59. How~ B!U' Asso_clatio~. 1 . . 
tenance and marriage .of the adopted daugh~. • 

rrl •• ,.66 "',_12, 1'3 n-..":1 1"',-""-e p' -OAftt ~w should b~, This Association is of opinion that in)iew of the fact 
"""""'~ u w7Hb " ...... ·- Ja v that the proposed Oode lias been drafted by persons who 

main~ailled on these points. . _ . ' .• ' are not in a position to &pl\ak with authority on ·behalf of 
Ola'U88 .21 line 2.-.A.fter " :Boy " i'll8erl " or a girl ". . . the ~u community and in view of the. fact that the 

• ,. · . . draft Code has been· cireulated ·only· very recently, it is 
· " Cla11U 25 (2) (b), .line 1.-:-.A.ftu ·~ so:o,'" if!r8eri "or vecy difficult to give any considered opinion on tl).e matter. 

daughter" ; 'Line 2 . ...:..After •• his " insert " or her " ; Li;M This Association ,is further ,of opinion that the pr~o.us 
3,-.After "his" in.&ert "'01' her". , :, •· contained in the dl'a.ft Code are meagre and wh~lly unsatis·. 

oiau.a 28 ( '> ( ") niJ ( ... ,· ,411;... ~· bo ,. . "1lf~WI · fa~Jtory in remedying the defects which the C'ode is expected ? ., '/Jl >; vzt a vm ·- ~~-· · Y . ' to do. This .Alisociation believes that the present time is 
· ".~a gn-1. · · · · 1 not ahll suitable for bringing in such llrastic changes'in the · 

~ . social laws of a people numbering two hundred· millio.ns 
· . 5'7. llfr. JJalaram R9:v. Pleader, Burdwan. , and therefore, the bill embodying this draft Oode should btl 
. Themainprilloipleofeverysooiallawid.thatitmay.)le thrown·out for the present and a -more usefi:Il Code be 

helpful to tlie harnionlons, peaceful and healthy. p~ introduced b;y: more representative ll;len in a better atmos-
of the sooiety politically and economically ; .so that it may phere in a .leg~Slature· more democrl!-tlo, • , 
be obeYlld· relfgions sanctity is given. •' My .humble . . .. •·r· · 
suggestion will be from thes:o standpoint. 60. Incorporated Law SOciety of Calcutta. . 

Regarding· 8ucce,sion.-(i) W'lth regard to th, btisilleea ~ '. The ~ombin:s o( the &eiety disapprO.~e of ~e pfl)visiol!s 
Concern some .provisions foi safeguarding the integrity of the d!:aft Rh,ldu pooe. . . ',. '· . ::. 
of the bnsineas.maybemadesothatonthedeatl!.ofthesole ,_., ·I.... . ... ,, .. "' ·' .. 
proprietor it may not devolve onall the heirs of the deceased , 61. B&r · Lib~r:v. Nator'e, .. 
but to tho eldm male member ; this may be helpfuJ. to the· < , .• • 1,, , • , 
stability and tqo growth of the business OODQerllt · .• , • ·We·l!-!;e opposed to •the "Draft Hindu .Code be"caw.oe ... 

· · h . . . ...,_ ., proposes not only to amend ~a codify certain· branches 
· . (ii) With regard to ·enumerated ell'S m . .., ... use u, ~;~f Hindu JJa_ w, though. it .. 'Pf'llflllll!oo to do so only, but in. 
· fiom Class I daughtei"· may be excluded and may ·be' reality, .to replace .'the. whole of existing Itlndu · .iaw 
included ill Class n with predeceased daughter's son ; "th . . et f Ia . h ll ~-.:1 
so tha_ . ~ outside an. d ...... _ft_,.. s influence alon_g wjth tho sons Wl a,new; '8 . 0 · ws W 0 Y ~conne.,..,. with tho 

""'""15"". principal Hihdu religion with which Hindu Law cannot 
'in the familY, ptoperty ~~.avoid~~~~ . . , ,· but be closely connected as 'to. a. Hindu his religions lite · 
. . .Such. other a.mendrnents "may .be made m the light of the. and .secular life ~ot bo;i:livided ipto two compartmonf.s_ 
above amendments; but the :p~:ov:illio.ns for,the maintenance .one not conneQj;ed with.the .other; on the ground thot the 
of the llilUl!ld7ied daughter sho~ be made. : . · time nhosen fur this purpose ill 'W.holly inopportune because 

. t, . . . • . of the world war :tesulting ill eoclo-economio dilibalance 
With regard to· :Stridhan ill (Jlause .14 flf. Part II at sub: .which stands. rudely ill the way of men·· bestowmg. their 

olansl(b) (1) when thei!Ql18anddaughterearesimultaneons b8$t consideration to ·the •proposed Code .proposing a 
heirs the· share of tho son '\rill be ~qual 119 ,that of the · thorough re~t.ing'ofRindu Law. _ . . 
daughter, not ha~. . : ' . . 2. We are· ent!fely opposed 'to. the propo8ed intestato 

iJla'UfJ8, .21.~vert's ·.de.soond&hts- disqua!ified;:..the succession on the following grounds:- · . , 
converts too. shall be " disqualified and. deprived from . (a) It ofi'ends agaiilst tlie principle whioh not only 

· inheriting the property ofanyofthe Hindu relation. . guides the laws of suCCession· of the estate of .tho .de.eeased 
· ·N .B.--But in all ~!es a.mon-. the females chastity imd Hindu; but the .. belief which ean make a man.' 'really a ' 

H• d Ji eo•will b h "-t 't • Rin~Ui . , : . I 0 
• • •. • 

. remaining in the m u \J'e ·r,on · 8 • t e w:e Cfl enon • . (b) It ·~ eau8~ · needless fragrilentatien of . Hindu 
·'tor inheriting the' property 0 . any Rind?- rela~on._ '· · holdings without any' compensatory reijef tO anybody In 
· In Pd# III-~e 4 . ...::..Right .. $o maintenance,: true sense. · · · 

. "or when the llhare so obtj'ined by a dependant" will be . . (c) It:-~ increase")tit4'number of litigations ·a.mongst • 
:repla.ced b;i{.", where the share so obtained by a·d~pel?.dant the Hindus as a resnlt1 of the strained feelings that the 
by testamenta.ly disp<lfli~ion'",, . · ··· · . ·; , .· proposed ~-will promote amo'!IJ simultaneous heirs. . · 
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· · · l.morovo to impreas upon the meinbei'IJ.oife ot t'ro points regai«ling 
(d) The only object ·it see~ ~~tam ~~ved to ~.~.· infie;!t~te succession a.nd mll'tiiige. · • ·., 

the oondition oft~~~A:mon;~and the :i1 person whose . Marr~age.-'t,he 'iti.Stitution, of ma.rria.~ w~oh · ~· 'the':· 
~~tent by th im ved is the UIUII&tried, ~ughter. . . :f'ounde.tion of pea.ce e.wi gooo o~er o~ society, ,lB. col!Sldered 
~ndition need• to I'!' vJb Jtini her suitable marriagQ llll sacred even by those that VIew 1t 8ol!l a. o1vil contra.u\. 
lM tbat ean be~ the Y m~y inllerited,by tbJ1 !lOllS Accol'liin~ tO llihdus, it is more &_religious tha.n .a. secular.!: 
upense a ~ till !:~e; SO there is no n~ · instiWf;i®, Service, love~ affection are t~e Ideals or 
~d her = for 11 thorough eb~nge in the lltW of ~· Hindu i.'rultitution o£ .ma.ma,ge. ."fVe are Il?t prep&ted to·. 
m OW' ~ooessjon which will be proouctive or Sf> much evil, destroy th~ ' ?r~US id.esJs. or .. 0~· ~he, ch~es 
test;ato to· sa tba.t we in our above observation· proposed will bring disorder and evils m Rind~ Soc;rety 
It ~ o.:n.:e at w!rthleas the opinions of thor!& who ho~. which the Hindus cann?t but oondelli.Jl. The Hindu_ 1?eaJ, !J:' .j tbat wives should not be dependents 1Ulon their of mal'J'ia.ge iu holy UDlOn for the performance of:re~ous· 
h ~for their exilltenee. • dutieS. HindU La.'" permits a. ma.n ·to ha.ve .more Wives 

ua · . • . · . . · ' tba.n one a.t a. tinie although it reoommenda• mo~oga.my 
3. We are opposed to' doing awa.y_~th::Sta.tes r:· 118 the best form of conjugal life (vide Dayabagh, Ch. 

that will only encolll'llog6 the cheats """" sw . 
1 

tohi h IX, 0 ~ a.nll Sree- Krishna on same. Tha.pita., · viz., 
woman holding absolute estate 81( the pri.nmp e .w ~ ' Thapital'TM. 235, 239-F.B.) ' · · . . 

·des life estate checks ullSCl'llpulous men to deal With~~~ . · • • . . • . . · 
~to.ti& holders by throwing upon the transferee. of. a. life This reoo~IDDenda.tion ha.s prtllltieall,y been adopted by 
ests.t.e the burden of proving the neceasity of .tra.~er. the HindllS ,a.nd monoga.iny is the general rule, tho_ugh: 
Life estate holder& do not really au.lfar from a.ny h&ndicapa there are solita.ry insta.netl)l! of polyga.my. So, no leglsls.. 
exeept-W'Siit of necessity-.lllll~. alienation of, life ests.te tion on this soore is ca.l1f;ld for on the othe~ ~ruL <l<?mplete. . 
for good bnpossi.ble. . · · . · prohibition ma.y .shut. the door t? a. ~al necess1ty, I~ 

. i w~ are entir'iily_opposed. to the,prop_oseilla.~ a! requiresn?furilhor&rgUDients:torejectthe changes. . 
marriage a.nd divorce as they will do awa.y WJth the pnnm· · Succasion.-We ha.ve .a.lte&dy "obsel'V'ed tha.t the love 
pie without atte~ting to follow which, a.ud withoqi and· affeotion with predomina.nce of. religion govern ·a 
bellevingwhioha.man~~ot.o~to.bea~d~. A man Hindu family: ·DaUghters, though they are n~ ~ 1ega.l . 
is a. Hindu becaua_e of.~ belie! m. ~du 1-eligiollS th~cy. heire 'under the present Hindu Law get some share of 
and because of )Us. willingueas to a.?Ide ~y the ~ts the assets of a Hindu &.ther ·~ more than one way. • · 

.. thaHhe law, whiebm the caM of a. Hindu IS alwaYiil &IIIIOCIBoo , , ... , • • .. . · 
ted with his religion, ililpoell! upOii him ; it seems contra.. . Potiticlllly too, we oppose ·JlUch excessive fra.gmenta.tion . 
dietary tbat one should not llelieve in the religious theory of of the properties of a. Bindu~ This will. wea.ken Otjl" posi- . 
Hi.adiiS. and one should do a.wa.y with a.U the principles of • tion in r!ll&tion to others a.nd will gradually ssp· our 
Hindu r\mgion &lid~ heeba.ll remain 8. Hindu. The orily · fuumcia.l vita.l.ity. · .. · 
e!Iect of this cba.nge Will be to give a. go-by to the Hindu . 1 ·:1o---, . . . 
religion e.wi whieb we believe no ODI! is authorized to do F~r shortness o~ time .a.t o~ """"• 1t ~ not poss1ble 
unless he is a. religious reformer like :Bnddha. · . to give .more deta.iled re_a.sonl.IlgS or ~ re1ectibn· of th& . 

. . · . · . dra.ft Hindu Code. . We like tha.t the opunon ·of the Da.eoa. 
''4?n.Jhe one ·hu.nd· divoroe encour&ges the polyga-mous .:&r ~ciation.ehould go in o)l.e voice op'(losing tb.e entire 

na.tmY of man u.nd though the 6bject o£ the Code is to dre.ft Bind'u .. Cod&. With changes introduced, the :na.me . 
ln&ke maniage strictly monogamous stil}. it enooora.g\lfl the "Rip.du Code" will be a. misnomer. It will be something 
keeping of concubines }ly Jlllloking a. provision in the shape. elat fouOll\e'body else, not'for the :Eijn.dus. • · , 

. of maintellll.nee : will it W wor~~e if a mu.n ma.nies two · • 1 · 
wives instead of lll&l1'ying one wife a.nd keeping a left..· 63. B~ Association, Giridlh,. ha.nded mistress t . . . . . . . . • 
... . . . ,1. CDMidlll'ln8 th~t the •va.st ma.jority of the Hindu 

62, Se~etary, Bar Assoc.lation, Dacca-Babu Atul · ·, popula.tion.oi th.e · coun'try -is st.ill "{fltY ba.okwatd in their 
. . · • Ghllllllra Rabbit., :" • . . , educa.tion' u ~U 8ll . soola.l • oonditions. a.nd coll.\lidoring 

The c"·~""• pro-··" in.' our Hindfi La.w h:tiru&•ted·~ thil-tdowrysy4teminiteharshestformisstillinpreva;lenee 
...._- !""""" ~ a.mongat therri, ·it -will not be desirable to allow dangllters' 

in the dDft Hindu Code 6l'e ~ot ®1 revoht ionar1 in to be si.mW.ts.neous heirs With sons. For sirnlla.r rea.sons 
.lllltll!'ll but :will bring a complete oha.i:lge in the social; ~he widows ll.li UOf should oontinue ·to ha.ve limited esta.tea 
rellgio1lsa.nd political. life of Bindl!s. We·ha'V'e ~ven.our· in.th. e property su~ t.O'b,- her. ' .. :: .. 
a.nxio\1& consideration to the proposed ch&riges &l).d! we are 
of fu-m opinion that the proposed Hindu Code should be . · For resscns whi.Oh it ill need!- to enlarge 1ipon, a. ·girl 
opposed. Ra.n Commi~ desire tbat the Code should· he a&r her fua.rria.ge is Btill' wholly guided bY\ the wishes; 
~ e.a e.n lntegtal whole, a.nd that no pa.rt. should of her husb.and or other members· f1i his f&n?.ily· who .have 
be judged 8ll if it Stood. by 'itself; we agr~~e With the 'Very little a.filnity for the dignity or integci.lly of'tbe fa.mily' 
'obeerva.ti.on. '!'he oh!lliges· BQUght to b~. lnttoduced are ties Of her pa.terns.l .fa.mlly, ,Simila.rly younger widows 
closely mi;xed up, witb., a.U\i inkr-de~nde!lt on, each otb.~ ~ more under the inftitenee of the~ pa.rents' fa.xnlly than 
a.nd so it is improd,lmt ~nd unwh,le to ilupport some, rejeellfnri ha.ve .attschm.ent for their husbands' le!a.t.\ons. The 
others. Hence we oppose the entire d!a.ft · ;!Wldu: Code result is ~t if da.Ughters or widows 6l'e under the 
Piecemeallegislatjon II! a do.~~· ' '' · •· · ~ lnil~ of impecunious relations, they will be induceci · 

. The Hindu ba.d ~complete Code Ofl.4WS: both ohje~t to e.liei!Ste their eha.res to. third. ;persons 110 ae to intrOduce· 
r.ud !lllbjeetive. . 'rhe •rlier notion or the Divine ' <ni..;.. !lot only fr~en~tion but a.lso introduction of slila.ngera 
of Hindu 4w 'IV8ll gradusJly lllOdi.lied, to a.ll<~Dsidera.bl,; mto the fa.xnlly property. . . : , . . ,, . ' , 
utent by learned 80mment.a.tots. And the oonoeption Of ~ The positim;_ ·a.na. ~h~ ·or Widows a.nd daughters 
positive e.a diAtinguished frolll. divine law, ~ted to u they now sta.nd. should not therefore be interfered ·With 
ua by the tommentll.tors, nearly a.p}f:oa.ohee the idllal! onless free &nd oom.~nl ....... ed ti ..,,.,,,.,.w. all 
of mod.'""' l'""'~·-"enoe. So, our . u ... -w I •. n·o• --"' • ,_ h b. , . l!~.l. uos on ~ "boya ..,..- --1'·~ ...... - .. """"'ill"'· 8ll een mtroduOOll, ,, '· . '' ... · • 
dogma.tio 8.11 ,80m6 W011ld en~ The Hindu .Le.w· is • ·· 
clearly 11.11110a1Ated. 'With Hinilu religipllS, sooial a.nd even ,.3. 'J;he Ac,t ~uld.llo~ be a.~ed to~~~~-
political idWI. The Judge-made .lawa ~-day 0\lCilpy . · · · , •- · 
~ot a )esa i.mpo~t plsce in Ollf B.lndu La.w. The 4.. 'In Classes rt;I and IV, father1s fa.th~-~ &.th~'e 
liberal mterpretstion of some of the oontroversJal 'princi father's father should Precedi!l &nd not follow :father' a· 
plee of ·Hfndu La.w a.re &l.ready meeting the e:tig'en~ ~thllf a.nd. fat~~~ fa$er'a mother; ·' • 
of the aituation a.nd coping with tha ~ee •. We· &lf · •· · ' 
:fPoaed to all he.aty legialati?D in . C!Ul' Hindu Ltiw. The .. . ,64.: Bar Assoeiatlon. Khulna. · 

&nf!llll proposed wcll u d1voree, civil~. jorma CoiLi~ in g~.~l).'The pro~ o&llnoation 
of mn.trl&ge, intestate eucoessio~ .ete,, 6l'e wholly ~ll.Posed Is. quite vnca.lled for.' IDlllcon. oeived &nd ins...... edieli.t. · 
f:nd ~u~t to Hindu idees a.nd idealS' of Hindu (2) '1'1!. ~ -r 

·life .and ~iety. Thia is a. Bll.fficient :reeson to reject the : · . .., .. e Hindu La.w is pre..&minent1ybued up<in ·the' • 
llnl.ir<lliindu C<lcle as ·sought to be introduoed. · ·We like &acred texts of the SrUtis, -Smritis, OOIIDDent&ries ancl 

a.nciep.t Clllltoms a.nd in all im.porta.il.t ~~ters it baa 
' j ,• 
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been .settled down by judicilil decisioiUI in the light of a. wife, unless such ma~.· 1 
eds n~ .. cessita.ted by oirotml· 

the same. · · • · · Bta.nces. 
(3) The founda.tion of the existing law iri the wiedom (3) The imposition ofl~l bar agaburo· a. 'valid sacra. 

and insight of Hindu sages and scholars versed in tbe mental marriage during thl! lifetime of a ·wife will . do 
Sastras in which the.Blndus ·have unflinohlng faith and incalculable mischief to the second wife in ca.s6 such a. 
regard, whereas the intended codification would. rest . mli.rriage takes place without the knowledge of the bride?11 
upon the voice of a.. changing Legislature composed of party. . Itema.rritlge of girls like that of widows even 
j~eraons most of whom are not Hindus and are CO!llplet;ely if lega.lised by Bta.tute will hardly be possible, in fa.ct,.'among 

· 1gnorant·of Hindu &hastras, .Hindu customs, usages and the Hindus and pa.rtiouLirlY. a.mbng those beionging w 
. ·tenets and even Hindu Law. It willna,turally ~e looked the upper cutes .. • · ' · · ' 

upon with !l'Dspicion .and ~strnst, am~ :will lock the C?nfl·, -' (4) The al'oresa.id restriction will lead to' suits for 
de~ce of Hmdu pub¥c· ,1Hmd~ La'! IB ~d upon Hindu dissolution 9f ma.rria.ges by the husbands who are really 

, religion and ~e prorosed codific~tiOn IB. ~g but. an bent on marrying a. seoon,d· time, and there will be ha.rdly 
attempt to strike at the root of. Hindu rebgton and should any. difficulty in securing ~ p4rle decrees of them as most 

· Dot bll adopted• . · · . ,. · of the Hindu wives are·dependants against their husba.nds.' 
· (4)' The existing la.w rega:rding the •ubjeots 1m~er (5) In ce,se a. wife developsstime seriou~ a.nd inouralll~ 

/ · 'COlllliderat!on i~. far . better and ~ore comprehenS!Vfl disea.se after her marriage .or is found incal!abl,e of_ bearing 
&Dd is quite SUited to the tastes and n:_quirements of the children,· the husband will be forced. even &glllJIBt ·his, 
Hindu Society. , · . · will and conscience, to se!)Ul'e a. decree for, the dissolution of 

' (5) The proposed codification will unsettle the settled the first marriage in order to ~ft'eot a.riother valid ma.nia.ge. ~ . 
lta.te of things and will glial rise to nlpllerous litiga.tione :r'his '!ill be ·more harmful to the first wife than death 

, lllld will bring in uncalled for chaos in the Hindu society. 1ts0lf. . . ' . 
· (6) It will evoke serious diseontent an~ •c;dticisms in. · (6) In n:ost fa~~ei!, sons are f~ than ~aughtem.' 

118.Dluch as it is in contrast 'With the existing law and If this restriction IB •Imposed by la.w, many Hmdu girls· 
ussge and "Will bring in d.illrnpti.on in the· Hindu joint ·. will have to remain unmarried and this" will tell· seriously 
family. . · · ' . . upon the more.l!i·and economy of Hindu society. . :' .. 
· • (7) The Hmdu la.w is a. vaat; learned and frldtM Optional ~01f, .of aacmmentar marriage.~!) It 

aubject of study. The codification of flte mQst importa.n. t is absolutely unoalllld for. $&cram ental marriage is • 
branches of this law in a. few out and dry secti<lils will bring l'IUelt questioned in Courts of la. w and has seldom failed 
it 'Within the na.rr~>west limits and will take away a.ll the. for want of proof. · 
interest and utllity in the Study of this~ subject. .. (2) The pt'O"'ision for optional registration wiD biduce · 

• · · · · the Courts to prefer a registered marriage to an Unregistered' 
Pari "I..-Intestalii8'1UCU8'ion w t'M ~of malu~ .one wherever there is, a conflict· between the two. This 

'· / .}. The scheme of succession seem(~ to have ooen derived will put' the time-honoured unregistered eacra.ment&l 
from some other law and is opposed. to the fundamental Jll8.i.Tla.ge on a. very weak and precarious foundation.· -
principle of the Hindu Ls.w, namely. the Pinda theory.- .. · Nullity a.nil. ditlioluticm d/ ma~e.-(1) This 'pro.vision. 
It will satisfy neither those who are govemed by th~ ·is against the ba..ol.o idea. of Hindu marriage whiobis ilwaYll· 
llitakshara. La.w nor those who beiong to the De.ya.bhe.ga regarded a.s a· sacrament or Samska.ra. without the poem~· 
soh?91. · ' - ~,, • . ~ility' Clf an.y_ divorce or dissolution. · · . , 
. · 2. It is against the. natural feelings and religious notions (2) Such a. provision will undermine the 'permanence 

Clf the Hindus at large. . · · · · and security of the hearth and home u also the pride of. 
• s. The sln:.~l~eous inberi~ce by sons wid daughter!! birth which have hitbllfto been the most envialile feature 
1rilJ. lesd to unnecesBill'y disintegration and aliebation pt of Hindu ma.rrie.g!l.. l1otwithsta.nding the political and 
property. The fi!aughtem b'elng ~ed outside the economie vicissitudes of. the Hindus. • · • · · , 
~amily will not be able to manage apd enjoy the property .(3) The very idea that mari:iage is indissoluble a.ota 

' to the same extent as the sons will, with the result that they upon the minds of a. ma.rritlge couple and leads them to 
~iiHransfer their interest a.ccm,ditig to their sw:eet .will. fOrget and make up their difference arid misunderstarulings 

4. Such a provision of law, is revolting to, the Binduf· which are Incidental to every married life, and secure.s 
an ~~otmosph'erl! of mental adaptP.tion. · · , in general and will, in most .cases, lead to testa:ment&ry 

dispositions of property making it u ineffectual as possible: ,,: .. (4) Hindu society will ~e P.t great .Pains ~ a , hiis~~d; 
, , or wife be given the opt1on of ha.vmg thell' mamage 

6. The pbsitron of the lpndu girls will not' thereby be dissolved on the gr9Jllld. of. some. serious and ino~ble' · 
ameliorated for any praotieal.pUipose' The b~of the. disea.se, mental or phYl!lcal,. wl!loh ~ay develop after 

·, property of Hinch]s living in village consists. of agricultural me.~ without I!'JlY fault on the ;part of one's partner •. ·. 
land. to which .this 111-w will be inapplicable, so it is better - (5) This provision should under no oirCillllBta.twe be 
!ha..!J:;> sue~ ~aw ill m~de 'With regard to et~er properties.·. made '!'Pplioil.ble ~ sacr&Jnental m~ge. . , ' ~ 

·.1 

.A.dopli&n of Partition ,Act, lS93, in ur.tain ccses.-This 65. The BurdW.n Bar Assoelation, .Burdwa 
f:vision will fall in its object if a girl first secures a. deed · • The Aasooia.tion is of ophuon that the ilindu Law which 

. or partition arid then marries into an outside family, is baslid on the Hindu Shastras is complete e.nd e:dle.ustive 
·~ transfers her. sha.~ :to e.n. outsider after .the pa.rtit~ and the Hindu society is based on it. Regarding the Bill 

the property a.oooi'ding to her share. on JI.\ndu Law of Succession the innovation sought to be 
• 81lccesritm 'Qj B!ri4l!an~~(l) It . ignores the ~t intnxluced into the ·personaj la.w. of the Bln~1UI by the 

kinds of etri<ijte.ll; the caste of the woman and :the form proposed amendments, e.g., the new definition of the 
of ma.¢age which are considered 'by the existing law for • tmn ' Sl>ridhana. ', the right of women over the same; 
the pllrpOall of. succession. . ' ' the rule the.t a woman; even after. her ~arriage. shall not 1 . 

(2) There is Jio necessity or 'uiltffieati® for the be deemed to be ae agnate (as de&~ m the Bill) of her 
departure from the existln~· law with !.ega.rd to the order of hus~and, the new enumeration of heu:s, t~e. role at: SIDlpl• 

·· -• t h f , h h'ch • h-"'' taneous heirllh!p, the new order of suooe88lon to stridha.ua; sucoesBton ~ ... so o t e '~'!' o a. daug ter w 1 IB - right of inbilrita.nce are against the Hindu Sha.Stral and ' 
the share of a son in eue of'SIDltlltanoous suooession. are calculated to strike. at the very foundation of the 

.• Hindu society. · • · 
(3) n, fs. :Introduction ot"' sheft to da.ughtsr. 

. . . . ' The ree.sOJIII set forth in the explanatory nOta attached 
• ~mudaZ mamagu.-(l) No legislation for solem· to the Bill are not,correct and ·convincing. Under the 
1lislng sacramental mamage is neoessa.r,y. ' Daya.bhag School o{ Hindu La.w the pririoii:de, utid~!ying 
· :, · (2) Bigamy or polygamy is loqked upon with disf'avaur .· the role of succession ts·religiou? effi~cy a~d not m~dane 
by m~ of the Hindue and is gradually falling out of use. oonside~:&tion. The so-called d!Squalliication atte.chmg to 
Ver, few p!ll'Sons woui.d marrY again during the lifetime of women a8 to •her right to 'property inherited from ma.let!• , · 

, ·r-ao... · 
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.-tv ob~ by her on partitl~n, ptopelnlty "::!:d 
1'101"'' •-; Ji of IDI\illtellliiiCEI, ete., lS aJsQ &COO OO 
".r ha: rol eu laid down by the Hindu. sag~.w~.OIIe ~om 
"'~t. . hi' are beyond qu~tion. Hindu oiv!IIZatio~ lS as 
an °r:J:tg.hllls and the Hindu ~ created it and 1t has ::!: thee test of tlges. Whatever might be the opinio~ of 
modern Hinda l~wyers suc.h. a.s Dr. Jaya.swal, ~r. ~tlier 
and others ofthe.ir class regarding Mann ud Ya.Jyn&~ 
-Hilldu India reveres them·. and expects the Ia~ la.1d 
down by them. \ · · 

The faot ·that · Musllins and wo~en of certain other 
nationa.litjes whose religion and society are d.ilferent ta.ktt 

everything nelleSSil.rf for honourable life by their husbands 
a.nd husba.nd'srelationa.-Further in the past we ha.d women 
law givers, sovefeigns, warriors, philosophers, mathe
ma.tioi~ven folklores ha.ve gone to the -!lxtent of 
women da.ooits but no dem.o.nd was even ma.de for oha.nge 
in their rights ~n tha.t score. . ·' • . _ · 

10. ·It is ama.zing that while one Commission, viz., tile 
Floud (Land Revenue) Commission reported a.fter ela.borate 
'enquil'y that mea.ns sb:ould be de~ f?r prevent~ ·~ . 
fragmentation of holdings, anoth!)r simila.r Comn:uttee l8 
seen devising mea.ns ~a.t encourage a.nd tend only to 
endlesa fr'~ents.tio~. · . • · _ ' 

· ii. We are tempted to quote :;mat was observed on 
a different oc<m.eion" by the hi.t& John Morley in hlti Lif1 
of Bur'fr.e..l." The old structure stands well enough though . 
pa.rt Greek, pa.rt Hebrew and pa.rt Chinese, 'but you attempt. 
to make it tlniform, then indeed yo~ would brlilg it· d~ 
in an Uniformity Qf rains." · 

' full estate-is no ground for s&ying that the Hindu women 
ahoul~ also have the same right. If full right is given to 
'WOmen in J:!!Spect of propet;ties Inherited from ~es, the 
position of women will not tm prove-the sesult will be tha.t 
they will fall into the hands of designing people u!l ~?se' 
theh' properties. The new rule of simUI~us sucWISlOn 
will have the effect of orea.ting further subdivision of 
property 'With the sesult Of Ut~g _poverty espeeially ' • 1 

. amongst the middle class. · · .. · , · ·Pa:r ·t~.ABY. 

' The position of ~ ~f. an~oni& ~e in ~ .2. (2) The title '" Rlndu Code" is & :misnomer, it does 
matler of inherits.nce is already ·provided for in the not consolidate the e:iisting l~~t w : it ra.ther subverts the · 
Shastras. Acoordingtotheemtlngla.wtheobildrenofsuoh IIU.IIle. Definition of ".ijindu" is not clea.r. It is not 
marriage so fa.r as. their pa.rents a.re ~noerned. have the clear if it goyerne .those. who, follow only some. bmnohee of 
rigltt of inheritance only-they ate debarred from inherit- . Hindu Law or Custom. • , . ; 
iDg the rels.tives of their pa.ren~ there is very gO?d , .r$ (b)·" r<-·•A ;, lib uld · · olnde . b-c&Stes : · 
te8oS01l for the rule. · . . . . ......,~ : o . m . some au . • 

. Wtth regard to the Bill' to amend a.nd codify the Blnd.u . (e) " Fn'»;blobd" a.nd "Ra.lf.b!ood ":-'uterine rela.. 
La.w rels.ting to ms.rriage, this Associa.tion is of opinlcin· ~ 1mould lie sepa.ratel,Y, deftned a.nd provided for. , 
1ihat tile said Bill is·IUlllllllesSa.ry. Some of the provisioll8 · ($) "Remted "-'~Kinship" should be defined,. if ii 
of the said Bill are subversivE~ of the Hindu society. To includes rcla.tionship through sa.me mother but dift'eren' 
meet tli&.exigenoies of the moment, i:f' any, the Special father. ~tion of" St.ridh&n ·~ is neoesaary. 
Marriage Act, 1872, ma.y be e.m.ended .leaving aside the. · 
Hlndns. •. . • P.All.f II...,.b:ruTA.TB StrOOBSSION. 

In ebort. this associa.tion protests aga.llll!t t~ two .Bills · '.' ~: (iii) " Or Na.p1budri" should. be. ,; Nambudri ·or · 
in qneSti_on as they are. aga.iust the Hindu· Sha.stra.s Dayabhag." . ·. · .. 
~ ~Y detrimental to the Hindu society.. · • · · · · · · ·• 

66, Bengal and !Dam La-ers• AUoclation Allpore. 'Oiat/811 5.-Bho"!d be omitted-we prefer a.dherenoe to 
... .., ,su~on,!"" prevalent now. / . · · 

· · Gmeml. · bt-e 6.-0rder of su~on a.i propOsed is repugnant · 
· 1. There is no. dems.~d fora.namendm.ent of Hindu :u;_w to Uindu instinct;. lt shoUld be expunged. . • 

• by the Rin4u pablio. There is no such necessity .fOX' any ; Cla'118u1-:-12.-To be oxcltted •. P;sona.lla.~shouidlio 
auc.h a.llera.tion. followed where necessary. . 

2. Personal law of the Rindu8 .should not be opdified · Olawle i3.-Wot!l.en shouid not,be given ab~olute right. 
"fh.e, 'th~~~~~ Hindu.publi~ ~cient ~e ~1 ~ ovef iJ;l inherited.~periy •. 'fhere would ha.rdly be u:y neces

mty fOX' stylliig an,y; property as strldhan consistently with· 
- 3. A Code of la.w whioh has stood the test of thoasa.ntls the other proposa.L! of. the Code. It woUld have been more· 
of yea.ra shoUld not be oha.nged 'Without eerious considers.. appropriate 11nder the clr~cea to put- it aa • a;ny 
tion o~ 'Without eerio~ necessity and demand. .property' instead of 1atridha;n property'. 
' . 4. The la.w should not. be cha.nged ex~~t' upon the ' . Ol41ut. 141.~ and model of euooeasio'n to lltridhan 
lorma.tion of 41- legiala.ture the members of whic.h would property should remain u it is ~c:ept that unmanied lll1d. 1 
come Mter fighting their elections on this issue aDd upon destitute 'Widowed. da.ughters: lnig.b.t be more •libera.lly ' 
Rlndu votes,only OX' by plebllsoite. · · treated. · · : · . · , 

, • II. Certain ~rovisions, if gi~ eft'eot to, 'Will reduce the • Ota..,S 19.-Unobaste wife.-Prciviso shoUld be omitted-
number of Bindns by ~n of economic aDd socla.l dll1i and " UJilesa ; • • llnc.ha.stity " shoUld be omitted. · · 
oUities. . ·' . . . • . ' • ' . '' 

. • • · q". ~~ •. 20. ·-:Murdere.. t a.lj.d·his ... ~esoen. da!;lte. shottzd be dis. • • • · il. 'Ple,ni worild. be worse &~entation · tha.n anio~·.;.. ' 
· t}le ~uel.i.ms. - . , -o"• 

· · Clam. e :u:-conv&rb shoUld ah!O, ~·,diann~; · · •. · .. 
'7. Famlly. life ·would be entirely unha.pp," amo ' -.-

Hlndualn general a.nd their eoonomio condition WOUld~ 'Rerlta.ble.\'r~perty' ~olild .be deftned. It ihould 
J&rilent&ble. . . . . . .. ~mude.the liabilities of.~ei!lltiistate wlio might have mad& 
: a: Uniformity in 1~'11': alleged as ODe of th• • !li~ gif~. a.nd &nnmties that a.re to be paid b,r. 1$ son 
nowhere emts, not even. in the Code of Civil p=ds or pii:tda-g~vers. ~ · 
Llr.w·ve.l;iea with loca.l oonditions and the sen~~ ~23.-ExlstingproviSiOO.S'orlll;~·a.reto ~ ~-'.:ed· • 
methods of lire, e.g., the Ia 'II'S framed fOX' the Sontha~....., This clause should. be Omitted OX' altered a8 !Ita; re....w • 
not the same as fQr oth~~ Hindus. Even· hi the legis!a.~. ... ' ' ted. · · 
::~=~eons pofllt~n baa been given to ~1110: cla.esee. . • P.u:r m~~~(l'~~ Suo~SSIO:$', 
. . , . It !8 nonolear if the whole of the IndiaJi.s . · 

9. A reason has been a.asigned that women ha.ve is ¥og made a.ppliesble~ This should b . u~on Aoll 
IM!come educated and enn membel'$ of the legis] W'IV 'forth. ;. , 11 'explillltly ~li 
bodies and consequently their rights of inheritance ah ve · · · · · , 
be revised.. Powc;r "'?quired by them wollld. not bn~~ .~esta.dments.ry. euocesaion should be made easier OrsJ 
OC>'C'I'tllpotl(\jng obliga.t!Oil& upon others i & mj..l.t ahr-- ·WI Ull tlr' oerta.in QttCUlnsta.n.oe8 may be a.d 11" 
~at be Jight. They are t~rovided 'With .. , • o" ould . RUles fo~ the· ooustruot!on of Bind Willam e a. owa.ble. 

- lll&intenanoe a.nd ·as stringent a.s in the Sucoeesion Al. . should not ~ 
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, PiJf.lm:A. · would be thns better even than those of males. Thill fa 
. ()lo:u.ss 3.-:Ma.iiitenanoo should include medioal expenses not neooesary or jnsti1ied • 
. and expet11188 for education and ma.rriage. - · . 
· IJ/,Qwe 4.," Male" in"~ Hindu" in line. 3 ·should- • 68. The.Tamluk Bar Association. 

1 1m omltted. " Dependant " should. h.e. clearlr defined ae : The TamlukiBar ASsooiation disapproves of and atrongl,y, 
.mctlu~g persoll;S who were reoe1_vmg ma.mtenanoe by protests a.ga.inst the hasty and. ill-OOli.Ceived draft Hindu 
.living m the fa.mil,y;. ' • Code which ignores the aooiaJ. and economic a.specta ol 
· ~e 6. (g) ,; Her" should be inserted before " etri- ~u La.ws on ~~ritance a.nd marriage. The intra. 
..dhan" &nd the J?Ortioli (loming after " &tridhan " should .~otl~n of ~he prm01ple ~f the M:~mma.da.n ~w of 

''b6deleted. ' ' . ' ~;~:a~:tr~:tiO~ ~~~~~ !i!ec::!d;! ~ 
IJI,Qwe 6. (3) "{)r her own estate or ea.rning" should joint fa.mily system. Fra.gmentation of agricultural hold

>.be inserted bet wean· " oiroumsta.noes " and " justif.ying ". ings is a.gitatirlg the. minds of our . economists and .legis-
' o·,_,..:, 8. Funa~-, einaft•a• sh_ oul. d be added to. deb•·. la.tol'JI,. Consolidation of a.grioultura.l holdings seems to be 

... ""~ ...... -r"- "" the need of the day. It is Ollrions that e.t this junot'lrre 
the a.uthora of the new Code ha.ve invented new elements to 

· PAlf.~ IV-:M.umU.GIII AND DlVOBOB, inherit the property of the decea.sed Hindu, thtis a.iding 
Civil ma.rria.ge should not be· inoluded in Hindu' Code. · further· fre.gmentation of Hindus' ·la.nda. . No doubt, sue-

' f. · · ' cession to a.grieultura.l la.nda full within 'the speoia.l 
· IJ/,QU88l, (a:) (i) Sa.plnda rela.tionship, should be ae it is, jurisdictio!l of the Provincla.l• Legisla.ture, but if Centra.!. 
11ncludio.g Trigotra. rule. · . . · -. Legis!a.ture enacts . the Hindu Code, the Provincial 
' . · · - , Legisla.turt will oerta.inly extend simila.r .. provisions to 

Cla:U/16 3.-0laU/16 (a).-should b'e ~!Wtted. ·agricultural la.nda.. Joint Hindu fa.mily is the ba.okbone of 
ata1l88 3 (e), Age of the bride should be ra.ised to 24. our society. We do not want the new la.w to- thl»w this 

• ·· . • . • , system to d)l81i. ·. · _ '-' 
Olatt.se 23. Guaraia'll81.i;p in marriagB.-Mother should be · · .., . · . 

-excluded if she rema.rries. • · · Everyone knows how the avera.ge Hihd14· is exceedingly 
fond of his a.ncestra.llanda and homestead holdings. ;W'ill 

0la'!f48 (b) 4 . .L.Step-brothers should be exol~ded. he not be shocked by the idea. tha.t his ancestral la.nds and 
(J(q, 26 (iJ) --Sh uld b · ted • homestead holdings will henceforward pass by legisla.ti!)n 

1l88 • 
0 

. e o~t • to stra.ngel'JI and to dilferent · fl!,milie,t~. , a.llowing women 
(J(q,U38 26. (~) " Or und~a.ble " should be omitted. opportunities to inh~it bo.th fi-Om their father and. hWI-

. band t Has the :working. of the M:uha.mmad.a.n La.w of 
Oka;pter III (NuJ.lity an.cl tlissolu.lion of ma.rriage.-There _inheritanc~ imptove the economic positiRn of the Muha.m. 

~hould be no dissolution of ma.rria.ge except under oi!:jlum- ma.da.ns t If not, why introduce the Fa.ra.z principle into 
.ftanOOB justif.ying it under the pr~ent Hindu La.w. the .Hindu La.ws l The 1~ural economy of the _lQ;ndu 
· 31. Indian Divcirce Aot should nob a.ppzy. Appropriate sooiety ina.y oolla.pse as a result of this new ~ental 

-rules should be £ra.med on. the lines poovided in Hindu · L&w. Inolusion of foreign elem~ta in a fa.mily property 
Shaetra.. , . · ha.s genera.lly acoelera.ted disruption of fa.mil,y,.·res~ 

in economic decline. Even present La.ws, such as ~a · 
· Pe.rtition Act, dislike ll!ld cl.isc9ura.ge coming in of stra.ngere 

· . (J(q,iJ.se 3.-Pow~8 of na:turaZ gua.rtlian.-Mohher should to posseesion of f&mily property: Legisla.tion on inheri· 
ICie&9e to be 'guardian. if sh, e remarrie8. . ta.nce . of ·Hindus requires thorough . invest!ga.tion and 

oritioal exa.mine.tionl whioh need oonsidera.ble time. Thill 
. Olauae 6. (2) F~~otb.er should not be required to take per- . is all the go:ea.ter rea.son why ·the ill-oonceived Hindu Code_ 
mission of any Court. · ·· · · . sho)lld not' be made La.W' 110 speedily and hastily, Suoh an. 

· P.Alllr VI • ....:.ADol"l''ON. 
·. La.w Of adoptiQn should be left out speo~ as :the 
'Wi,dow ha.s been given a.bsolute estate. In oa.se it is 
ireta.ined some 90ntrol should be placed upon the widow 
~~the ma.tter of adoption. · · . ' . . ./ . 

important ~ue should not be ra.ised or decided, till after · 
the ne:xt eleetions. . , · . · '· . . ·. 

· The Blndus, whose property', this ·new Code wants.· 'to 
dillpoae of so dra.stioa.lly, shOuld be thoroughly inti.o:aated 
of its provisions and should be allowed sn,tlicient time to 
criticize ita provisions and to propose ·them if necessary. 
-Legisla.tiop. of suoh a. controversial 1Jl!otur6, · 'which affects 

. 67. The Bajshahl Bar Assoelatton (Balla JtshitSh. the I &lids of 70 per ce~;~.t of the People of India., should not 
·Chandra Sarkar, M.A., B.L., Secretary). · be taken up in a hot-haste ma.nner, when owing to wa.r, 

· ·~The proposed Hind~ Code is. in ~&ny respects against consideration Of·m&ny urgent ,matters have boon post,. 
!~;he feeli.ng8 a.nd tra.ditions of the Hindus and if. undesirable. poried. . . . . ;<a Ill IJ 

· . . ' . F.rom the socla.l point of view, the draft Code if made Ia.W, 
. The giving of a share to a. da.ughter' in the presence of ·will give a. death blow to Hindu oolt~ and to Hindu · 
• SOil is not considered~ra.ble or proper a.nd would lead society. Laws- of inter·ma.rria.ge amongst Hindus, Sikhs 
·to_ disintegra.~n of ~a.~es and .to lit~~o.s b:tnging . Buddhists, and Ja.ins and the right l:>f divorce given by 
.ru:m upon ]Jindu Soc1et1es. · The. td!'l' of_ gtvmg nght of the new Code to women will diljrupt ·and revolutionize. 
J&!ienatton. ~o-wom~n over propart!es mhertted from ma.les our socla.l life. Before introducing into ilur Hindu La.wa 
.is ah,o foretgo. to Hindu idea. and 1S no~ _?aJled for. · such extre.ordins.ry char~, we should take etatistios from • 
_ _The proposed Jegisla.tion outs ~t the'-i:oot ·or the prin· Europe a.nd Amenea, o~ oRses of divorce and oth~ releva.n1! 
eiples uo.derl,ying Hindu La.w of suoceesion e.o.q is not at a.U matter to enable us w JUdge ~hether suoh drastto wespo~ 
1ikely ~ be beneli.oia.l to the Hindus. should so ,abruptly be pla.cied lD. the hands of wo~en. . 

' Th:~ \)O~tion ~f mother, grandmothe~ and widows and M:oremier one-wife la.w ·must not be imposed on the 
eon's Wldows require con,idera.bion. The Hindll Women,'s Hindns who are for rea.sons well-known falling ra.pidly in ' 
Rights to Property Aot,"l937, is a. move. in the right direc· num~er. IE the la.w of one wife !"t a time be: enfo:oed, 
tion. • Cerbain cha.nges a.re necessa.ry particularly to mt.ke ·a Hin~u ha.ving a. barfOn and. fa.ithful first wife, will of 
-~ la.w. applicable to a.gricul~ural properties. · . . neoess1ty h&:ve .to divorce h,ltr, to. ma.rry .a s~eond. wife for 

. . . . . _, · · upkeep .of his line. - · 
The position of sisters,. specit.Uy, unma.rried sisters in, · · . , · h .. h H' d · .,. _ ' • •L· 

the properties left by the deoea.sed brothers and Qfdaughtel'JI Th~ present a.t~~pt to o a.nge t e m u ....... w m .....,_ 
who a.re without provisious in husba.nd's fa.milies require manner proposed 1S tn short a.n a.ttempt to wtpe o_llt.from 
better prOvision. Legisla.tion ma.y ba undertaken 'to make the f~?B of the woyld the d_lstinotive 9ll!"raoter,, a.~ indi-
better provisions for them. . 1 ·vidua.!ity of the Hindus which ha.s .sumved through ages 
' , !" . - . of turmoils a.nd .vioeissitudes, by in~rodnoing European and 

Under the proposed Hindu Code, a female has a oha.nce Muha.mtn!!.da.D, idea.s of· inherita.noe a.nd . ma.rria.ge in ,pla.ce 
!If inheriting both in• her husband's family as·.well e.s in her of distinctive Hindu ideas. and the,reby a.ttempting to mt.k._ 
father's family, and getting absolute right. Their position ~du ,Sooiety a mere . conglomere.tive reproduction, a. 
0 I ' 'V '·, t'• ' , t ' . "-

I 
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· f. · 'th 'division ca.ntot be altogether lost sight o£ 

ted all over the vorld, •sr;:: b:n ,:id d<twn h the e;minent... J ur!sts 0':1 Hind~ 
. when the view has been acceshp uld be given oppor· as, d the Judges of the High Courts, mcluding The~ 

a tiJile I f each ~~&tiQn o • Law an Pr' Council 
that the pOOP 6 0 th mselves in their own way· Lordships of the 1vy , ' • · . 
tunities to develop e · • tr. 1 'de& pervading all the changes suggested 

· 1 ti n Midnapore. · The oen a 1. 8 ·t -·g· to h : 69 The Bar Asso ca o • , . th Bill as i:egards !nherit.ance, owe .1 s v•! m t e 
· . '· .. · · · f the attempt at the codifi· m 6 

1 • and chivalrous spirit of dealing fa!Il~ to the 
\ The futility and the ha~ 0 think as clear as noonday £x~a zea if it be not out of place .we may ment1on that 

eation of ~e Hindu ~,:~n r..:.w and the English · &II s~~dto none in the expression o~ o~ respect ~or the 
light. Unlike the £ h ncient BoJ!l.&n Law, the we yle d our woman worship IS umque m the 
Law, which has .~j! ~~t ~h; ~du. Law is. that it is ::e~ser:~em~~h 80 that some of us wors?ip the supre~e 
{und&Jnenta.l prm~ Loci-obtaining m a partr~~r plac:e ' D' . ity in the shape of a w:oman-a thm~ 1Jl!kn?wu .m 
a perso~ law- n of 11 particular domrcile .to .his 1~ther religions .. The Hmdu Law whi~~ cla!DIS it\ 
Mtd earned. by a ~different locality. Then aga.m, ~~e th~ . from the deity has made o.mple proVISIO~ for the 
place of reerden~ 0 ta.. ed u{ tlie various smntiS ongm . d the decent living of the femalts m all the 
:reupoue. injunctto~th~ac~ other in all respe~ts and are ':ll!e~lh!': life, viz., her maidenhood, her mb.rried 'life 

!:!~~~ ~econciled by th~eb~i: cr;:t !J her w:idowhood. · · 
cally called Niba.n~, ~~ri:.iv:, supply the principal . Ma.inttn&nces of girls and t~elr suitable lll!lrriages ~re 
oourt overseas to . au h Hili.du Law We are fully a.rded as charges on the family property and aocording 
I!Outce for the to~tron ~flit down by the .Privy CounCil, . ~~the Dayabhag under certain circumstances they even 

. ·~ ,r;£ the prm~p~f uaage will outweigh the written inherit property. After marriage, the ~us,band has~ leg~ 
. m., Clear pr~ in the ease of Collector of Mculura v. duty apart from the impetus from nuptrall?ve to m~mtaln 
.. ten of the Ia.w -(12. M.I.A, 397) which usa.ges Jll.&Y hie Wife in a befitting manner.~ accordf!g t? his rank 

JluttK :&mall1t¥a To ·com ress p.own· till these and status in life, Failure on hie part m. this respect., 
·poes!bly ~fl' diver~~!t. elements :nd freem them into entitles the wife to :get. her mainten~ce thr.ough the 
pruuubly mco:fat 'we think absurd in the very nature courts civil and criminal. When -she IS a wrdow, her 
" com_pact wM 0 e ' the attempt is as uncalled for main~nance is provided for by all ~he schools of Hindu· 
flf t~s: 

8 
~:er~dminister corrosive medicines to a Law. QQverned by Dayabhag, the widow gets the pro~ 

e.:nd mJhO~ As fur ae our practice! experience of perty 'Under certain circumstances, even though the son 
IIO'IID:~ P ysrqu~f time goes /there has occurred nothing be in' existence Consequently, any change in the matter 

· a ~ 6 81J:ch calls for the' introduction of a hazardous iB not only ~ecessai:y but iB highly undesirable for it 
~~U .by ~y of a Hindu Code, barring, of QO'ur!!e, some . tends towards the disturbing of the social s~bility. We 
:Jnor ~omallell and defects which can .be ~ured br short are not unmindful of the fact .that stray cases may and do 

·legislations, as occasions arise. . The ostell;SJble obJect ~t . happen when a weak woman. IS push~d to the wall by her 
u for the codification of the Hindu. Law !fl the reductiOn rapacious relati'!etr· :Bqt we plead tgnoranoo of any law 
~d ultimate decimation of law suits which prove to be in any country Where the arms of the law are long enough 
'nlin0'1111 to the Hindu public· in general. But we are to reach and maet all possible exigencies and can offer 
.coolidently of opinion that if the Bill is ca.~~ through effective check to the perversion of its prin~iples. On f:be 

,,lind passed into a Law, quite a muehroo~ of ~trtcate eases other hand, we faithfully adhere to the tr1te old. saymg. 
1 will crop up il1 no time and not only will the ~aw ~rate that ".exceptions prove . the · rule." DevolutiOn of 

t'he obi¥t of its being b)lt launch th~ alr~y ~povenshed property upon the daughters by inheritance is not only 
Bind1lll to ptotraeted and expenstve littg&ttons, ~w unknown to Hindu Law but is against its principles and thll' 
broadcast the eeeds of di.s'cord,' in ll fam~y of Jomt S&stra. Even durilig the M:uliamniadan rule, when 
members.liviBg in peace and awty, set the sisters and the the various commentaries of smritis came into existence, , 
daughters against their re'ave~ive ~rofhers and 11arents, the authors· did not think it wi&e to introduce the daughteu: 
and, in & word, upset the ent!I6 Hm.d~ commumty .and as heirs &long witli the sons n.or did the, rulers taise · an:r 
unneceeearily muddle tht! .Il?e.ceful ?riftmg of the Hindu objection to the exclusion of the daughters from such 
life and even aa:ect the re~ous feelmgtt a~d ~e tenets of inheritancetr. Devolution of property upon the daughters' 

· the Hindus which Her MaJesty ,Queen Vrctona ~eclared entails the disruption of the' integrity of the family· 
always to be .respected and untouched. The Bill co~- property and brings in its .. train the necessary :evil of 
pletely lofeB stght ?f the fact t4at the secul~r propet1aes fragmentation of the family propllrty &tid the consequen,i 
of the Hindus, unlike the men of oth~r nations, are not vropping up of innumerable !ll!i.ts. . . 

'the moans for the procurement of the!I ~porary ease, · 
comf9f!> and luxury but for the furtherment of their souls Acoording ·to· the Hindu Sastras, after· marli!tge,. th~· 
in future lives and a Hindu without a beliefih.future life daughter.has got to ~dopt the gotra of her'husband, ehe 

· e.:nd Karma Is' not a Hindu at all. Then again the Bill being regarded<, in the eye of law, as a part and parcel or 
veri properly and modeetly decla.ree itself !lot. to ·be a her husband. She has e. tight, and is bound, to reside
complete code e.nd leaves untouched all agricultural lands; in the husband's house and, naturally enough, she ill, 
·If so, why llllher it' at all and roughly raise the hornets' in a 'sense; severed from her father's fa~y'and Is incor~ 
nest t ' · porated In that of her husband. -Living as she does witli 

Comin; to ~he b'.;dy of the Bill, the delinition·~f Stridhe.n ·her hiisband and hie family, her attachment for the paterna;!' 
. iJ1 11 new departure from the ordinary conception of the family naturally cools down and it iB not surprising thS.:t 
vrord as e:rplained by the judiciaries of high repute. The if she will get her· father's property by inheritance aS' 
law now 111 that property acquired by a woman from her proposed she will dispose of it to strangers to the father'S". 
husband« from a male relative is not her Stridhan. Thus, family and to undesirable persons, which will result in· 
·the property acquired by a widow from her late husband ·the disintefliation of the property and in ruinous. litiga~ 
is not her Stridha.n and she is reetricted from i~ disposal tiona. As· a matter of fact we often meet witli sooh. 
as she likes, exoept for legal neoessity. But under the instances, when the daughter inherits property under the
proposed Bill, such property, i.e.,' property inherited by . :pa.y~bhag. Moreov~r, · -n;nfortunately female· education 
her from her late lord becomes her stridh&n e.nd ehe has m thw country, especmlly m Bengal, is far below the propel" 
absolute right .of dieposal o~r it. Thie clumge. in the tltanda.rd, only a very small fraction receivee the .three- . 
law will afford a handle to an impressionable green young R's educational training to manage a business far apart .. 
female to squander away the propt'rty in frivolous pursuits Even educated feme.les have eVinced no business eapacity .. 
and render her an llaSY victim to the designing and avari· Wcme!l generally abide by the will of their h~sbands. 
ciousmenw~owillbeaf'terh~rforher.personand.property. Even m m~y cases utreng·mindt'd and educated wive&-· 

. n kn d ol!t of d~votlon ~d !pve to their husband-part &W&"" 
Out of the two: we • own an accepted principles of Wlt~therr properties when their !lUsbands are in dist'res~. 

'\hmlntion ofpropeny by inheritance, viz. (l) the.ca.pacity So if any property comes to a woma.n by inheritance sO> 
to offer oblation and (2) the IB";'}linquity of. the heir to the ~ropoaed in the ,Bill, it ~ pass out of her hands U: no• 
propositus, the framers of the ill have confined themselves tlllle and the obJe.~ of the Bill wi1J be frustrated. Thor&" 
to the latter consideration only and have given a complete is also the ~robability of the creation t•f ill-foolir.lll bt.heen 
go-by, to that of the former, and totaHyignored lhe religious the domestto couple and the maritlll tie !nay sometimeS"· 
aspect for the division of the ·property., The religion• be broken aannder. We, certainly, vehemently, objeci too 
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11se devolution of prop~rty by inheritano!l, as· suggested ).'roperty in absolute right to the utter disreg.-rds of th& 
:ill the Code, to · datt,)1ter's daughter,. son's daughter, share or daughters. · , · · :· 
brother~ daughter and sister's. daughter. · . · :" · • , (d) The marriage of .daughters is a seriQus burden 
· In ·conclusion, . we submit that there is absolutely no ·on the estate and no one knows what amount would 
occasion for a change of~the Hindu Law &nd .not for the . have to be spent. for H;. At present the parents as we.U as 
oodifrce.tion, a.t any ra.te,, and we conlidenijy believe th&t, 'lib,e brothers do !3-oli flinch from ,spenfling any mo'!-eY for 
jf.the Bill is passed: int? law, it will absolutely O'Qnfer .no her proper m&r~ge. By makii:lg the daughtersJs!larers · 
boon to th~ Hindu society but, on the other hand, will with IIO.Illl there. would be les,s incentive for the latter to get . 
prove to be a. verita.ble curse. We, therefore, respectfully the .former,~.ried a.t .&D:Y co~t. Thus m011t o(the girls. 
,protest-aga.inst the pa~. sing of the Bill into l.a.w.. would. l'Eilll&!U • un1narr1ed which is directly e.g&ins' the 

spiri.li ~ inj~ction of the Hindu La."':, as well as Cl.>nti:ary 
'10. Pleaders• Assoel&tion, Tamluk. 1 '· · to public policy.· · · ' · 

. ;l'hea.ttemptintheO,ode to~ut alimit.tothema.'(riagb 
· Th~ proposed Hindu Code is ineg,uitous for the following expense of a. daughter is unworka.ble and doe8 not t(\ke into 

·.tt811011B and should not be p~ssed into I~ w :""" consider~tfun the existin~ state o£ society. If the Governm&ii• 
. ·, (1) The spirit of the Hindu Ood; is ~otl; ~~og~insll proposes any help in this matter the 1natter be otherwise •. 
llindu ideas and sentiments and seems to be an attempb (e) The present Dayabhag system. of "ltDiiiu .La.w. 
;to convert Hindu society into a Jlil'nhJLJDmadan and is helping fragmentation of prop&J;ty in some.· cases iniuri· 
J4uropea.n ~ooie~y. · •· , , ously. Iffui-ther fragmentation be &ttep!.pted, ihe,sons w~~ 

· · ' are the real backbones of all societies as well as of Hindua, 
(2) The 'Code has n,ot taken into consideration the . would get unprovided a.nd without any.ca.pitll.l for impro.v

Dayabhag systemQof Hindu under which the 'Hindus· of ing the family u.S .well as,~he society. In any soci&ty .. no· 
.Bengal have been governed for ages and to which they have females can stanCi oomp&rison with sons, • 
been habitue. ted for a long immeJ:!lora.ble. time. · 

. . • . • . • (8) WidO\f of the deceased, the widows of sons and 
, _(3) The ~.attempt~ t? giVE! & direct hit .t? the grandsons of the deceased, the unmarried deughters . 

.religwus sen~en~ of the Ri:9-dus and thereby Vl?late and. other disabled heirs have a moral and a lega.lohlirge 

.the assura,nce !A this respect g~ven b;r Her Late ~Jesty for maintenance on the estate of the decea.sed. It would 
·~ueen. V1o~rm. 9~er .o~ Pmdas Ill .an· essenttal ele· not be a matter ,of much grievance ihny such persons b& 
Jllent m Bln~u re~ous r~tes and for tts safegua.rd m:ore · . gven any share in. tho property for the~r maintenance, 
than pne mama.ge m the case ?f ma.les, .for the proarea.t10n for their lives or for certa.in. period as the c&se may :be; 
.?f ~ns have b~ approved ih all the Shastras. As an instead or giving them absolute interest in the propei'ty. 
1nfenor alterna.tlVIl Dattaka. Putras have also been approv- . , " · · , .. 
·ed. But the proposed COde .a.i!ns to nullify it by intro- (9) The gradual enumeration of other heirs is aga.insli 
ducing sing!~ marriage iD, tboe case of males in conformity the sentiments of the Bengali Hindus and is in utter 
with Cbristia.n, ideas apd Biblical teaqhings. · : · dis~egard of the existing Daya9hag Law. The Code aims 

(4) Th 'll't"'"'" · · ula.ti f Be 1 is:.... .... d • at introducmg'any number of.f~ale heirs aome ofwhom 
, . . e ~ ~op on:o nga ,4""" ecrea.smg , in ordinary life· may be unknown to the proptisttlis. and 
.and if the proposed smgle ma.:nsg~ ofma.les be pa.ss~d Into .. has given them preference over othef nea.rest and 1iieare,et 
'law, ~bat w9uld .be a further wtrument for the elttm~tion ... relations. It is difficult for a :Qengali Hinda to conceive 
of RindW:.. . · . . . · how a da.ughter's· daughter or daughter's deughter's 

(5) DiVorce is an "WlknoWn thing. in Hindu J8.w and daughter and so OR are.preferential heir to sister's sol!-, ,qr 
is abominable to Hindu ideas and sentiments By its ·a grandfather, or a.n unole· or a. ~ea.t.gra.ndfa.ther ~md so 
introduction the Code seems to aim at introduomg Muha.tn· · ~n, w?-th whol;U in the majority .of ~s ·the prop_osittts · · 
m&dan and Christian ideas in Hindu society withouli · liyed m a. family and who we!8 the.obJeots ,of aft'eotionto 
-taking into account the injurious effects o.n those socteties. · him, and _who ha~ he~ped him to. b11 a, ~an .. ·~ha order 

. . · , . of sucO&SSlOn as g~ven m the Code IS unsatiisfa.otory .and is 
(6)' Rega.rding·_:the law ?f inheritance the Code seems ·revolting to tlie.Benga.li Rindu,idea. • '' ' i "~· 

not to have taken mto oOIISldera.tion llot all the Dayabhag • . ·~ . · '· ·'. ' , 
"ystem of inheritance which is prevalent in Benga.l and . (10) The ~lln. of the Code seem.q to De t? gel; m the 
·seems to introduce a system which is entl'rely topsy turvy fema.les as herrs m as · ma.ny wa.ys &s possible and by 
to the existing one. The proposed law: cannot be oa.lled a.ttemp~ing to give t,hem perma~ent right seems to aim 
-. growth ·upon the existing one but revolutionary to it at making the females well proVlded, so thet they may 

' . . . . • • be well-equipped to disrelltrd the injunetions or their male • 
, (7) By introducing deughter as an heir along with remtions and go on in their own' wa.y, ·which is highly 
,IOJls a.nd. by giving her permanent right in paternal property. ·injurious for the healthy, mor&l and i9piritua.l atmosphere 
Lti!e Code'· seems not to have taken into consideration the which is absolutely necessary in any society which :may 
construction of Hindu family and the religioUs · ideas on oa.ll itsel£ civilised; • 
which it is based. ' It is objectionable for the followi.njJ ; (

11 
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1 
".: • ' .,· 'u · · · · 

~lle&iioliS ;- · , · , very aw avours .Its ~o owers. The Code hu 

( \ Offi • 'of· Pinda. . _,...: 'te • ~" ;_ . omi~ to make a provision of disinherihlng a ,non-Hindu. 
· · .a.J ermg . . IS a •""5•0us n 'W absolt~tely. If :Muhaif\DI,IIodan Law doe's not &llow.a, nollot 
~nefi'!l&l for ~e spmtua.l he~fit of the de~. . ns .:MuhaJllllladan. to· inherit a :Muhanuna.d~ the. counter
~ the only ~e. irll who ~ e~Jomed to perfor~~~; it.. Wive~ part mnst be made in the Hindu L,.w as ..9eu. , . .Ali the .time 
-a:nd daughters,. and sons mvus or grandsons mves are when suc00$lion opens the heir must be & :B:inall. 
not competent to ~rforln it if there be sons. As a duty . · ~ '· ' · · .·· · 
has been impoSed. upon ~. so they have got a corre- , (1.2) There should bavtl' been a. provision enjoining • 
rsponding right to the sole enjoyment of prop_erl;y. It Is · Hindu. ehildr~n to be brotight up' in. Hindu religion ,1111.der 
1llljust to impose that· sons should go on performing this· the custody of Hindu guardian. "·"-- · , 
-duty a.nd bearing its burden while the female heirs should • · · • . • ., , .· - ·,, 
share the property with them without any burden. . (13) 'Fhere ought to be t!:te Pl<!V~on for .pre-e~ption 

. • · . . . · . • • • among Rind~ as it Is obt-&lned .1n OllSto'di sorof<'l'l'bere 
(b) ~ all10o1eti~S as well a.s m l£indu. soo1ety it m still now. i'ha.t right of pre-emption sh01Jd not be aadd:ed 

:~he· conception; t~at gnols should get ma.med and live with ob~e"Vance of llill:f teohnioa.lity. . · '· . ·. 
m a difl'erent·fa.mily and would become a part &nd p&reel • · . · 
-ofJ~, To allow her to dra.g a share ofherpa.tetnal property 71• Netrakona Bar AsSool&tion. · 
.along with her would be nothing m<)re tha.o a further • . . . . 
:fra.IJ!Uentation of the ~aternal_property ,and disruption ?f , Members of the Netra.kona Bar AsSociation 1111&1iimously 
flmiily .and lose ofJa.mily b&ppmllss. . ~.resolve .that the P'oposed. changes 'in tbe Hiudu La.w, 
' (c) The· intrOduction of daughter as heirs would , is o:mtempla.ted in the Draft Hindu , Codo, are. highly 
'OD.ly· be a oa.use of discontent and. ill-feeling and would · imprope~ on the following amongst other gl'Onnds ;- ' 

~ be Wi~out any· a.ppreoia.ble gab;\ to· tile daughter. IC (1) Spiritual benefit has scriipulously ~n · ba.IIished. 
attention be tumed to the working of Mub.a.mma.den Law · · 
~g the lnheritance.of deughter it will be found tha.t (2) Ma.rria.go to a Hindu being an obligation fOI' con. 
Ul the lllfl'iority of . oa.ses the ~ ~ wi~ the whole tinuanoe of family tradition andfOl' payment~ P~ 
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So the propoaed Hindu Code wt1lunsettle and Up!iet; 
· tall dlsrega.r&. the same and the eettled law e.nd US&ge8 prevalent among the :a:mct111 

iht ~ {'Aldo, to ~ the spirit and priDoiplee of rmr'Yfrom ancient tnnee and briDg in~ of Hindu families. 
~~--~ , 
Binda SastraSDi • -'~out dower debt, ,Ja an Utational . 73. Barlsal ~at Assoelation. , ~ 

(3) vorce "'' ofBlnd ·a a.ology ~ IIJid it Clllts at the NOt • . u 
1 

e . ::Ontem· Thi& .AssociM,ion is against Codilica.tion of the Pereonal' 
{4) In spite ofrem~ving:om~! lf:!~:SWDB for law of the run'dus which is closely allie?- to the ~gions 

. pia~ ln the draft, it 'Will re; er giVe 1'lllO feelings sentiments and usage of the Hindus p&l'tl<llllarly 
fortber anoma.lies. • . • b the legislature which is composed of people of Ve..rill'lll 

(.5) .The oha.nges proposed such ae divoroe m marn_!!~ ~nalities and religion a.nd this Association is further 
101'11111 of]DAl'l'iage, intesta~ suocessiOD;,arewht~~ !£opinion that the law, even If~· would be ultra 
aDd ,.

1
•11pl&llt to Hindu ideM a.nd 1clt)als 0 u · vires o! the legislature and further this law sh01i)d not be 

and ~ety. · · , pa.ssed at the· present )lnsettled co!ldition p~ailing ip tht 
16) No 'Q.l\it:ormity oa.n ~ evolved "::I ~ontA'IJDpl:!: oountry owiog to wa.r ~d the famme condit1on. : .. 

f11 the Code for.ohout one-thiJ!i or the- Ri
8 

ndteu populi\ d.! As to intestate snccession the principle upon which 
' d·" ... . th Bill live in Indian ta s,-where lillY •·'- I h b . ored u .,un"" m . e • 1 th "t ill severely sha,ke succession ....,.es l? ace as een 1gn • 
~ Ia~ will n?t app 1; ra er 

1 w · - e givin of absolute rights of thoee female heirs who-
the fOillldotion of Hindu BIX'Jety~ . • on the &~ m&~ belong to families other than tha~ of the 
· (7) Inheritance 11~d~r the Jfii/!~ ~lljtproposed · propositus is likely to affect seriously the economic life or 
· F.n~le of B~J{ah'.cl:: ~e :ery prin~lple e>f Pinda- · the Hindus generally. ~s.ke C: instance the ~ of a 

~~~:d jt would further me~ fta:::~ti:nsu: ~:~fa: w~he ~=:arlly b!ge!;e~ r:we!m~:: 
Jn'<!pe~s~-s~ -~ft~'hrejr;: ~~~maintai:n~d rv tho live-with her brothm as she is maintained by herJlusba.n.d 

• 8olidarity ....... ·~--- e • who la also responsible for the education of her chjldren; 
'preBOnt law. · • • · . . . In such caees it will be open to her j;o transfer her share to 
· (8) The proposed Code lS not m keepmg Wlth the relll an outsider. • There la no provision to prevent ·this ·by 
spirit of the Hindu SastrN. . . giving a ·right of pre-emption to the male heirs. The· 
· · (9) The proponent§ ofthe Bill have to~lly disregarded application of the P~tion Act in case she sues for :fa.rti· 
the !lindu sentiment a:t!d cult)lre and tradition. . • · tion does not appca.r' to be suflicie.nt for avoidmg this 

B:enCit the decided opinion of the 1\lembers of this Bar, contingency. It appears that the .framere of the 
is that the Dran Hindu Cod~!, ~e dropped altogethe:, and Bill apprehend trouble for' enjO)'Illent of the property
theexiating B.indu Law be re~ and foll!>wed ae 1tis. · from the male heirs only 1 Trouble m11-y very often be 

· created by the female he[l'S wpo will be guided by tho-
' · · • · · advice of their husbands. Tht\n again we shoold ;realize 
, .,. '1!. The Secretaey, Bar Association, Garhbeta. · wllat would happen e#er. two or three generations and to 

'· I on behalf of my. Association beg to rooOrd, our &Jli.Phatic howmeny different families the property would be devolved. 
· pl'Oteatt' ~· the proposed Blndu Code which my ~e result 'Will be a total disintegration of the family. · It 
Aaaociatidn thinb to be one of the most tUinoull and . is most .likely that in order to avoid such a oontingency 

· miacbievous ohar&llter whiah is going to hit at the root of people will take recOurse ~ create Debuttere or 'make 
the Bindu religion a.nd IIOci~ on tll.e following grounds tests.menta.ry disposition of theif properties which' wili 
·among otbm :- · increaee litigation. ~ · order to safegua.rd interests of the 

·. · · (ll According. to H.iJidU taw snccesaion ia moulded females proper_ arra.n8':ments may be mad.e by Le~tion 
on the joint family. system, the normal oonditiOJ!. of Hindu for the education, ~tena.nce a.nd ~age and wid~w

~ eOO\ety a.nd on the principles of spiritual OOJ11!ftt. The hood without a.ny o~ else to nll~ta.i.n them. ~ VlllW 
~ B:lndtt Code will briDg in foreign elements into . of these &nd ~th":l' difficult questions that may.li.riSe the
. joint Hindu families to csUllll disruption and ruin of joint P~ ~t!onftoes t;J.ot appear to be beneficial to the 
Hindu fam.ily a.nd tne priDcjple of spiritual bel!&llt is Hi1tdu Somety · , . • 

\.altogether ignored. · · 1 . ' ·' Marriage LawN adumbrated ia not necessary. The main 
• · (2) Tho proposed 'Hiitdu 'Code will co~pel every principle of monogamy is p:ractically . followed all over 
.Hindu to encute a will whicb. will bring in endless Ji'tiga... ;he country'a,nd legislation at the moment is not oall.edfor. 
tiollS in ita tu~in. .' ' · .If the marriage law is bad-the law o£ di$solution of 

· .. · (3) .Ow.in~ .to the physical, men~! and 'inteUectu&! maniageis'worsea.nl'ieertainlyrepugna~ttoallRinduideas. 
,-kness !lf females, ancient sages refused to gra.nt them . Aa to di$solution o~; marriage ·in the proposed Bill it 
, absolute right in. pr~perties inl}erited. by them. If 'they ; will be open to tlle hi!Sband to obtain divorce on the ground 
• be granted a.baolute l'lght N proposed, clever ~ designing of impotency or unsonndnese of the mind of· the wife. 

relatioo:m. will dePf:i~o meat. of them of snah properties.. . There is no ~on in the ~ill for the maintenance of the 
·~her iluoh proVlBlOn \rrill bret.ltupthe integrity of the ·divorced wife. They will hot be able to' ti.nd e.-aooond 
.fa.mily~rty. ·, .· . ·· husband to mainta!n tllem •. If we consider; the.·ew; of 11o 

•" (4) C!rlldleas persollS adopt aons. He. who is unwilliJ1g ~e who becomes msa.n~ ~giving birth te>two or 1;bret 
. -~have his property dovolvlld upon hii nature;! bein adopt children and then continUes to remain in suoh condition 

·sons. If the widow be authorized, to adopt son, ·without for seven years it will lie open ,to· the h\isba.nd to obtain a 
her husbe.nd's pennifltion, it will be· defeating the intention di.yoroe and turn her out of the house l!e_p&rating her from 
of the owner. . ~ . . .he't chil~ simpl:y for th~ purpose • oi' enablhig him to 

· ' . {6) Compulsory registration of ma.rriages &lleording to _many ~a.m. llle 1dea seems to be revolting to the Hindus. 
B!ndu ri~ and ~ will bring in unexpected evils In . . . · ·,. .. . · · · 

, Hindu 11001ety. . . ' . · 74;. Mr.Dhlnruinath Mllkerjee,. Mllktear, Midllapore. 
, {6) The proposed Code will .strike a.t the very root of The draft. bill as a whole wu £r ed · 'th • • ·t f 
the Hindu society 'whiCh, is baeed upon BlndJ.l Shasttas . utter 'disrega.rd of longsta.ndin usa a:m a:J a. spm 0 

thouaa.ndo of~ old. · ' . va.iling llolll""" the Hindu .n_ g .ti~ customs ~ 
(7) ....... d • hich _ _,,_ bill if ~··~7!' ...... mmum e8 ana the propps ... 

• .QW u mama.ge, w accoi'UW' to ~· Hindus, ~ mto law would upaet e.gelong Rindu cultures 
111 not a. con~ct. but a sacrament. This religums aepeot . and ~tion based on sruti and sm.ritlee founded b :Rishis 
in marnage 111 .gomg to be destroyed. of a~ctent age. It is ~O'Wn to all that the prni:,iple of 

. (8) 'l'he proposed sogotra marriage is not onl:y aga.irurt. nuptial bonds u.mong the Hindus are not ba.ed on Civil 
· Hindu religion but 'Will lead to corruptions which 111 foreign ~ntra.ct between the parties but it is based on the l;ligheet 
to a Hindu mind. By .this the interest of the females will bl eta~!!_~ and it is rega.tded by them as irtevooa.

. 11llfer· much beeau8e suitable distant bride~ms will be d eced. --h"~~ ... """ · g that If the 1\Ystem of divorce is intro-
Genled to them; · . • u . t e peace and happiness so far remains between the · 

- (ll) Inlwita,nce ~f unohaete wife will promote momt = c1:8!e th"'0Ji! eoon fade away bringing awful 
~tion. · · · . · · a.re now W:......-:~J· du f'a:milies. .The wives of ,Jlindus 

'"'!i ... """ as a. necessary accom:pa.nime.ut. for 
\ 
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the a,tta.inment of ,th~lr religious. 'salvation &nd t~ey would be a tel.'l'l)r to thsm, inasmuch as they do 'no• -
m the most useful elements of the1r )louaehold duties. want nor do they expect any cha.nge whatsoever in their 
:Most of the Hindus in this oountcy are too poor and they •. 10cial and religio1111 affairs. · ' . 
Ci.llllmanage to make their two enc"is meet with the active We beg to add that the topics dealt with in the Bill, are 
co-operation and assistan,ce of their wives !Lnd that blessed all included i:rl " Dharma " affairs that form the basis upon 
tie would more and mo~ be slackened if the proposed which the Baidik (non:vedic) llarnasramies the non~ 
~ of divoroe is passed mto law. . . Aryans, stand, live and have been living since the Aryan'a 

We often hear some sober Muhammadans complain toot settlement in India. And we beg to ad<l also that the 
· their properties are divided into pieces after their death word ' Dharma ' literally meaning . ' that which BUll• 

by the system of female inheritances and· if ~he proposed , .tains ' means and attributes to that, and every item of it, 
8~ · of female inheritances of: various gr¥es are which su~tains anything, inanimate or animat;e...-()lass, 
introduced among the Hindu!! the same oa.hrority would b(ldy or individual in a. pa.rtioula.J: status . or grade and 
SUJ.'e].y befall on them. The proposed system of marriage· · thereby ma-intains lts eepara.te existenee in the world's 
among the Hindu eagotras has Jleen highly condemned re~r, i.e., its• specialities, so~ 'it will not be d.UJicult .to 
in our ·sastras and the Ilindus in gsmeral would a.bhor _understand that, how up-keeping of a. pigtail beeome~~ 
it with their heart of hearts. · · · · · ' · Dha.rma. to a. Bra.hma.n and how every item of interference 

The word " sudia.s " a.s ·a class a.mong · the Hindus · in thll peculia,r social construction of a. Baidik B&rnasre.mi • 
comprises within it as for instance highly cultural Kaya.s. by this kind of legislation would be a. death-blow to him. 
thas and also low cla.ss peoples suclns Ba.gdis and Domes, . ending in 'his total. a.bolition, just as an iceberg when 
etc., who are rather uncultured peoples; the proposed·' .liquefied by a.pplica.tion of heat. Questions of good or 
in~·marmge if_ introduced amon~ the~ the fut?I"' bad, gain or lllBII, righ~ or~~ and white ?r. black haven~ 
generation as the outcome of such ma.ma.ges instead of bemg place here: . The·met prmmple o( a. Baidik Ba.nu!.srll.llll 
bllliiBingjl, to the society would retatd its growth altogether • Sanstani Hfudu is _full acknowledgment of a paternity 
bringing awful corruptions within it. It would :npt be and fimi adherence to paternal pathways of life based 
ou~ of place to mention here that the widow ~la.ges upon the theory ·of the fan's representative cb.Macter 
have. been legalized some 50 years ago but umortuna.tely of ,the father in this. world's &Bice. Consequently, he 
it is evident that the issues of such marmges even now are ·wants to live a caterpillar all through and abhors being • 
not acknowledged in our society in the same ca.tegory honey-seeking butterfly on the very corpuscle of the 
with the issues of pure caste Hind\ts, . .. ca.terpillar existence; · . · · ' 
• The present social bondage which is, prevalent was It will not be out of place to mention here, tha\ 
introduCed by Rishis of modern age and tlie Hindus would the word ' Hindu • is the na.tional or rather inter. 
naturally like to &cknowl!j!lge the dictates of men of like national denominstioh of ·the inha-bitants of India ims
cultutes an4-visions otherwise an a.ttempt like this to · pective of any 'caste or cre~d and tha-t the name of 0\11' 
remodel the Hindu society ma.y to my humble oplniOJ!.• religion is not Hinduism,' but BM'!lMl'am. or .'Barnasra-ya 
bring widespread discontent. . . • meaning, a Dhal'llla, i.e., a. sustaining social organization 

The proposed system of introducing monogamy a-mongst based upon clas. sification or a. social design which ahelters 
the Hindus would however be welcomed no doubt provided -various ~ of :men. The word Hinduism is however 
·that a l.lertain provision is mad() in it that a male issue in a miSta.ke from · some time. Others ma-y commi$ 811oh 
his ma.rried'life ma.y take another wife in some exceptional · mistakes· but we must suppose tb.t one, who ventures to 
circumstances in ca.se the husband prefers to ma.ke. remodel 'his grandfath,er's society-the platform of hW 
sufficient provisions for the support of his li~g wife. special e:sistence ;must know its exact denomination and 
1 quite. agree wit:Jl the fr~er Qf the ~ill r~arding !Jie must ·understand a.J.so, that era.sin~ '.llama, ' from 
proposed devolution of sndhan- propert1ea wh~ch I think • Ba.rnasr~~me. • is rubbing it off altogether from ·the 
woUld be thanld\illy acknow}edgedbyour SOCiety but 88 world'sindex. Otherwise,wearetotallyhopeless~ 
the major portions of the provisions of the bill are not ' This is however anwdeniablehistorical f'act, tha.t wh~ 
sl!,itable tO our society tlul bill a.s .a. whole ought to be the .Ary:.US from CauOilSIIS. migrated to India and settled 
dropped. here. tliere were a good ~ heterogeneous tribes of non· 

75. The lluldears' Bar Assoclailon, Burdwan. Ary~ri abOrigines residin~ in the country, ~ · becsuae 
This revo'Iutiowiry :Bill iS no doubt intended for a-l).d js ]{~~ =c:n ;!n:£:~ ~~~:;;!: 

leading to remoulding a. new Hindu nation, excluding. the aborgines were also a.Uotted with a particulaf seat on the 
Muhammadans and Christians of India, by mixing up ·Indian Aryan-Social gallery to si~ on without becoming 
Aryans and non-Acye.ns, i.e., the Caste Hindus, to a. common hindrance to · each other .ud .without inte.:-mining . tb 
platform, both social and religious with the lowest a.bori· blood or in their 'h~terogeneous practices in life. They, we. 
ginaJs that inhabit a.ny cor;er of this British. India . know are still existing as such. . 
and thereby severing them·from tlieir relations .livfug in No~ ·this is also as clear as dl!.ylight, that, )his contem. 
non-British a.reas for ever. plated 'Bill by its ingenious provisions to be taken as a 
·This is the sum ..;;_d substa~oe, that we ·coUld collect, whole wants to engender a new BpeCies of human race bx, • 

·-at the a.im and result of this uncalled for move, ce~y intermixturE~· of Aryan and non·.AJ:Ya.n blood and ~y ~ 
due to aome tlelfiah or philanthropic activities of some blishingsocialpraotices,lowermostmourpre~ntestimation 
'll<!•called~ooiaheforms.. . · · -" d 

. lt is no' doubt a.. horror tO ~ntemplate tha-t such a . ...... xr::U. -~ot be unnatural if questions arise in the rirlnds 
revolution, that was 'never' thought of . even· in- Emperor of the people to be dected' by the Bill as to the details ol 
Alll.'llligazeb"s time, can ever btl brought upon tlie (Vedic) the social refol'lller and it will not ~ surprising i! their 

, Barnasrami Aryans of India, so as to . efface ~ctical.ly imagination fa.ila to swallo:w,. how a. IPII;D of theU' o:n 
its existence altogether from the fa.ce of the earth. rank-one of pure :Barnasra1111. Ary~. origin can conce1ve 

We. think it unne~essft,., to discuss the. proviSions for a. moment his 'lnother leavmg him by. tJle btdaide of 
-• his disabled father, uncared for, and l'UlUilllg to .the bed 

·embodied in the Dra£t Code one by one tho.t are iill, in our roomofhernewlyweddedhusbandandsoforth. 
estimation, like so many bombshella 'a.imed at and ready beca. 
to blow down to dust a. very eld social structure, founded we need not go too far by .w_ay of dis~on use, 
by a class of'population of immemorable 'existence, inas- as we ourselves do not want a bit of change m our halll!e· 
much as, we have every doubt as to the right and authority hold social or religious affairs we have no mind as well, to 
of the said Reformers to give the start and. to get the ~Ode anybody fi'om his adopted pathway in life .or 
dra.fting of the Bill ip consequence. . _ . · • to· convert hls move .,t.o ours. We fully. acknowledge 

ev bod •8 right to adopt ap.y ecurse o~ _life he c~ooses 
We, as professional men, having ~onstant and close in"!% far~ his hou&ehold, social and rehgtous affairs are 

tl}uoh, with village folks and ha-ving our abodes in villages concerned· and we sHall be glad tb be so treated by the 
\that constitute the sou:f and body of the nation, have hil thropio refol'lllerS of the present.. We may suggest 

every knowledge of and are fully acquainfilld with the L ab .,. of our opinion tb&t, it would not be statesmen. 
lnin'd and· heart of the caste Hindu II1&8S population, men likere.eonythwa;e·ll'", art to ~"". dissatisfaction in any war at 
and -~en alike, who are the oab1' ects of a.nd are to be Pa.J "1"~ b t t p-pa- "--• U .. __. • 'this time of almoat starve.tion, u ? ~v ~·:-• ...,_..,. o a ' 
subjected to the provisions of the Bill, an~ venture to say field to sow seeds h.Y spreading e_ducat1on m thllJ unedu~ted 
from ·Our experience without the least hesitation, that the _ 
very. idea of the Bill and every .provision of the se.me oountry. 

1...::.31 ·- \ ' 
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• In Clause 2 the ' Code ' has been made applico.ble to 
We believe that the oourse adopte?- by the t~onoum1b!: aJl Hindus but 'Hindu ' in the Bill m~o.ns a. person 

l~tive authorities in this matter, I.e.,~ 00 ~~ peop 0 t professing the Hindu, Buddhist, Sikh or J aina. religion, and 
· · v r it goes to show that people 8 opuuon a.bou any person who would have been goverp.ed by the Hindu 0~W:·O: ? ~~the only basis of their a.otion a.nd crite~ion Law or by any >Custom or usage as part !>~.that la.w as now 

t f eth · 6J~on about it. It is no doubt a. . consola.t!On. in force. A Bra.hmo or an Arya. Sama.JlSt.a.lso has been 
~nt ! are not in th~ know, ~.what way ~his ~~htea1! included within the .definition a.s well as a con'!'ert to Hindu 
oollecting opinion will be utilized. The .matte religion. Deviation from the orthodox prac~t~e or express 
with in the Bill, are not for the. benefit of the state, nor disbelief in any "f the tenets of a.ll. these rehg10ns will. not 
of its subjects in general a.s tQ. thetr peace a.~d order, hea.lth debar a. person from being a Hindu. Thus we see all 
or prosperity, but they are not merely family arrangement dissenters from Hindu religion have been included within 
of a oortait\ sect of subjects, but, we understand a.nd ev~ry the fold-while the converts to Islam a.nd Christianity 
one having 11 bit of intelligence ca!l understand, remoulding ha.ve been studiously excluded. But the number of oqn. 
its basis of special existence in tot9. • · vetts to those two religions are not negligible a.nd their. 

Under tbe cir~nmsta.nce o~ humble ~pinio~ ~ tb.~t ~he faults in this direction, if fault they might be called; are 
general method of majority preference m V'otmg prmC!pl& not more serious than those of the Fire dissenters who have 
will not only be of no avail, but will be: unjnst -and may been readily .included in the definibio!l. The reformed 
amount to a tyrannical highhandedness over those who do HindU: is treated by the Sa.na.ta.nists as.less Hindu than the 
not want it. · · '· · converted Muhammadan and Christian for, even now the 

We know, the genera~ ~rinoipl~ .of e. ci~ed monarchism Muhammadan and Christian converts in Bengal villages, 
is not to interfere in religtous, soe~al orfamily arrangement in their culture a.nd habits of life, a.re less different from the 
of the subject nation. • Had it not been so, there would Se.natll.nists, except in religio~ practices or actual worShip. 
have been no trace of this "Be.rna.Sra.mi Hindus. in India Muhammadans and Christians in ·Bengal rear cattle, 
midst long long foreign subjugation. ' cultivate Ia.nds, a-qd bring up their families just as the 

Apart from the Act ofl833and the solemn procla.ination Sa.na.ta.nists do. Under these circumstances we do not 
of the British Monarchy, known as the Queen's Proclamation find any princip!,e or reason for-which theseMultammada.ns' 
of ·1858, we .understand that the principle of non.inter. a.nd Christians who ca.n trace their origin to common Hindu 
ference honoured by the Muhammadan rulers will not be ances~ors should lle stigmatised a.s non-Hindus by legis. 
dishonoured by the fa.r more civilized :British nation and we lation. It would be rather more reasone.ble a.nd proper. 
also think it to be. the honest, religious and legal duty of that they should. also be included in the Hindu fold. a.s 
the British Goyernment to protect this sort of interest of a' Islampanthi e.nd Cl;l.rismpanthi Hindus as well as Na.na.k· 
very insignificant minority of its· su'[ljects even, from· panthis, J ainapanthis and Buddhapa.nthis and Ra.mmoha.n 
attack from outside a.nd inside a.s well. and Dayana.nda pa.nthis. · They too worship one god· and 

, ·The effect a.nd lnftuen:ce ~f foreign. rule and of introductio~ . observe fast, cb,.arity a.nd other devotional practices common 
of foreign education in society l),re not wiknowD. to us, and- to all religions. 1 
we a.re not astonished to see that some of this society a.re .. 2. Amemlment .. of Hindu Law.-Hindu La.w is 'based 
cla.iming their origin to be of this society, both male a.nd printarily upon Srutis or the Vedas as subsequently inter· 
female, we.nt to remould their society in. the European preted and adapted to circumstances from time to time 
f1111hio:q or so, or want to be led adrift .like rolling stones by Smritis, Sadachar or reasonable custo!DS or mes a.nd' 
on. the bed of a river, towards eternity. We think it; . equitable principles. So amendment of Hindu Law is a. 
quite natural and we do not wish to stand on their way as misnomer for this. cannot be amended but with the change 
we do not like to be interrupted by them, upon the general of circumstances and environment rules of Hindu La.w ma.y 
priilciple of non·interference in religious, social and house. be. changed from time to time to ada.pt them to the cir· 

, hold affairs. We, therefore, under aforesaid circumstances. _ettmstances of society and. environment conformably t9 the 
and in conclusion beg to express our humble opinion that principles laid down in the Sa.stra.s. Hence the word 
if the legislative e.uthorities are il.t. all inclined to make ' to amend ' should be repla.oed liy the word ' to adapt ' 
theCodea law, by crossing over the tedious diversity of ·.totheeir~umsta.n(l8softhepresent.dayworld .. , 
opinioll.ll. of the chauge·lovers, who are, we believe, Iliostly 3. Oodificatwn.-The Jaws .that we find in the smritis 
)VOmen having scarcely . a.ny touch with the village represent .the legal aspect of a V arna.s'l'am or an economic 
community of their own S:nd who are scarcely in harmony . structure of society then existent i· but during centurie~ 
with eaoh other, may do so; and may add to or subtract that ha.}!ll passed since then the economic structure has 
from it anything they like provided tha.t the definition of almost undel"goh,e e. complete change.' Indian society is 
·'Hindu'o.awritteninsectio~~o2(2)ofthe0odebemodified now in economic chaos. None knows whe.t will be his 
·so 118 to make the law applicable to...thesewhowantthe occupation tomorrow. But we a.\!' expect that after the 
change and thereby ·excluding them who do not want any war there will be a. world Economic conference' in which .1 
ohe.nge: such a.s; writing out after the dell,nition-" Pro· people of a.U countries will take part and evolve a. soheme ' 
vided he, a.fter the p1111sing of this le.w, duly enlists himself of economic· development oftqe world as a whole in which 
as a progressive or an advanced _H~du in a regil!ter duly eve;Y me.n a!l!i woman in the w~rld will have some part 
k?pt by the Collector of th~ DIStnct, e~c., eto;'' This aas1gn?d to hrm. or her a.nd t~ey will have duties to perform 
kin~ of ~try, w~ a.re sure, w.ill do o.way wtth all the diffi.. and nghts to haye all their economic .and social needs · 
oultieS"Withs~a.ndlllg the. p11SS11lg of the la.w, by one stroke· satisfied by their own. earnings. Up.-to that tii:ne no 
.of pen, and Its effect will serve as 11 test of the.country's P.ermanent law. ce.n be made. We shall have to wait 
progress towards a.dvanoomen~every da.y. . . till then and meet. the exigencies of the situation n1 by 

. We may mention· here that the s£eps taken by the urgent legislation for adaptation merely .. When ~e. ~a.ve 
authorities for publicity of the Bill is still illSuffioient o.nd ~sed through all the phases of this unstable society and 
the hurry expressed by the w.ords " at a.n early date ., < d a stable world with a. stable economic structure, then 
in the ·explan~ry statements,, are still more dangerous. a.nd then only .we ~an hope for a <lOdifica.tion of a perma:nent. 

We would like that the social reformers to proceed to or dure.ble legislation. ,. · . . 
village~~ to preach the!r progressi~e elements 'and to witness . 4. B_agotra marriage.-Each caste ·in Hindu society 
the. country ~other a brooms~1cks, ev_er uplifted a.ga.illSt ?omprmes n~erous peo:ple of various gotras. So there 
their progresston aa 11 token of ~1sapproval. • . !ll no necess1ty .for ~a.ma.ge within. the same gotra. If 

· mter-ca.ste mar':a.ge IS _all9wed the number of mama.gea.ble 
· 76. Mr. Nallnl Kumar Mukherjee, Advocate,. grooms all.d .brides will multiply. Hence th 1 · t: 

· • • · · -llagotra. 'Inarrmge is unten bl • e c arm or 
This importsnt matter requires close scrutiny from 5 Inter 1 • a. e. ' ' 

everym~mberofthelndianBaraswellasthegenera.lpublic 8 e~~ll ~ffue mal'rlage:-Among the reformed Hindus, 
It ought not to be accepted or rejected· iii toto without ok vl e aro,grlsesslve section, purdah has been cast 
6 proper consideration o.nd critical examination of its me~ in o:_en a: gl . no_w c?me into contact with young 
provisions in a.ll their bearings. It has. 110 im ortsnt life Th uca IOna InstitutiOns as well as in business 
bee.ring, I presume, upon the destiny of India. as ;.ell 118 faotori ey also sery-e tog~ther in the same offices a.nd 
the coloured races in the world. Its first provision which· young es 68 we~ as m <lhante.ble a.nd social work. When 
6~1:11 &ttention, to begin with, is its nomenclature the men a.n women come together in such m.'atlller 
•peo~e.\\y the words- " Hindu Code " and the definition £ D yb may codtra.ot ganclarv11. or secret marriages like 
the wotd "liindu" in the Code. 0 m us f;kn~ t Sakunta.la., and more often tha.n not' they 

· · · ay •. emse orget the incident in .no tiy>.e. Such ~cret 
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Jll&rriages cannot be prohibited by law or social injunctions. and become labourers without any property. It is well 
Therefore it is highly expedient to facilitate registration of known 'that in the last 'famine such erstwhlle landless 
sUch marriages with the least publication and with the ryots s~ered most for want of food.. No~ only that, 
fellSt expense and trouble. But irresponsible people the survivors have no fixed occupation to fall back upon. 
lfithout much sense of duty may betray several women, They have no attachment for agriculture and unlearnt 

'one after another, w_it??~t having any intention of shoul- much of what they knew of 'it. So skilled agricultural 
dering the respooobiht1es of the husband .• For th!B labourers too are unavailable in Bengal now Surely 
rellSon it is necessary that an oath of having no othel'wife certain_ women have better capacity to manag~ estates 
alive must be condition prec,edent to registration of such · business and agriculture than their brot!iers. But by theU: 
l!larriages. Such marriages generally do not bring in ingenuity they can 'earn 8. large, income which they will 
permjl-nent happiness.' Tl:\ere are instances where Indians be ~ntitled: to spend without touching the corpus of the 
contracted such marriages and then left the wife and the family. It will prove the truth of the adage current in ' 
children secretly to shift for themselves without at all Bengal that .a daughter is· worth ten sons. In case of sons 
caring to know anything more about them afterwards. too, there ought to be some restriction en alienatioU: 
But in such cases second marriage for the women will specially out of the family. But we do not like that our 
become difficult if not an impossibility in our society. women will sell their inheritance and in after-life earn a 
·Hen~ it is expedient that some law be enacted com· pitta.nce by working as coolies in ntills. We want to avert 
pelling such culprits to provide for the maintenance. of · such catastrophes. · ' · . 
the wife and children as long as they survive the desertion. 107 Monogamy of male8.-Already there are several 

, But nowadays ,only inter-caste marriage will not b~ unmarried girls ·almost in every family. Until some 
enough but marriage with Europeans, America1111, Africans, arrangement is made for providing a. husband for each 
Australians, and people oi other parts. of Asia. should be of them no rule of monogamy for men ought to be enactea. 
equally left open by. registration. Such rules ought. not It might be necessary, as in the case of Solomon the Wise 
to be incorporated in t~e .Hindu Code but in' a separate and -the virtuous King Dasarathlt' that a large number · 
piece of legislation governing people who, fot the ~ime of unmarried girls will be provied for, .like married wives, 
being, come to resi4e in ln(\ia.. . · . in the houses of rich men where provision will also be made . 

. 6. Divorce.-Nowadays evell marriage once in a life ·forth~ education, culture and training in fin,e arts. 
for a Hindu girl has become difficult, if not impossible. I~ tunes of :war ~hen a larg~ num~er of young men of all 
After divorce no Hindu girl will be able in most cases to na.t1ens are. bemg killed or mutilated m fie!~ of battle enact. 
secure a ' second '· hU:SbaD.d. So t).lere is really no ment of stn~t ;fDOnoga_m.y n;.ay lead to undesuable r~ts. 
necessity for divorce. If the couple cannot live together . 11. lriheritmg by the bl~ml, deaf and dumb and the lun!'

. amicabl;r t\ley'may live.separately and the. husband ought •t~cs.-:-As _th? law stan~ sons ~nd g;andsons ,of "Such dis. 
to be liable to provide for at least·a.·bare .subsistence· qualifi~d hei;fs are _entitled to in_hent :f;rom the father ~f 
for the wife if she does nol' live in adultery. · · such disqualified helrB together< mth thell' brothers or then-

N
uU' . . Th , ' · . sons and grandsons. Surely blind, deaf and dumb persons 

. 7 · . ~ty o.f. mamage.-:-; e above remark ;holds good and lunatics will not be able' to manage their own affa.irt 
m case~ of nui¥ty of.marnage. But we can prevent·suoh without exti·aneous help. '.Now they get maintenance 
unh~ppy mamage~ ·!£ we now. take care to get both ~he . from their futher's estate. Inlleriting a share in the sam.e · 
part1es to .. the mamage exammed by, competent med10al will · · h · h • · 
men or women before the marriage as to -their . fitness, . not mc:ease t. eu appmess, c~fort or ~ea.ce of. mmd 
for the same specially when the husba d if . is tak . but t~ey will be ha~le to be depr1ved of ~hett inhenta':loe 
fr 

·£ mil . sl 'kn n or ": e . en by :wily men and m such cases they will have nothing 
tba~ :ur~ Y not preVlOll Y own. Prevention 18 better ·to gain but :r,nuch to lose. We think that the e.xj.sting law 

· · . .- ' . will be better for their well being. 
~. Sisters inheriting with the b1·others from the father.- · • 

:rhe pr?sperity of a nation depends up9n -its agricultur~ 77. _Mr~ F. Gopal Chandra Blswas, Plead,!lr, B~risal~· 
mdustr1es, trade and. commerce and other productive 
occupations. · F.or this, capital, previous occupation. and 
occupatioJ?t~.l training· .are. necessary. Sisters generally 
go to theu husba!lds and take up or help them in their 
occupation while the brothers' or the sons take up the 
.occupation of their father or their anoel!fors. Neith!lr 
·the sons nor the daughters are entitled to spend or squander · 
,way the corpus of the busine~ of tbe family upon which 
lepends the livelihood of the entire family including the 
1ons, and unmarried daughters', widows and other depend
mts. Sl!l'ely daughters inllerit from their mothers. But 
~his Stridhan property of the mother generally doe~ not 
form the bapital or corpus of any business, trade, o~gri· 
culture but consists only of personal properties like orna
ments, etc. 'Distribution of such personal properties of the 
mother, in most cases; does not· affect .the . ' sons ' or 
'brothel'S' in carrying on· their' ancestral business or 
earnmg tne~r livelihood:· from the father's occupation. 
Hence .distribution of ·mother's wealth is permissible to 
~mpensate ;the daughters. But ... when daughters· are 
married to a. family of equal wealth With their father, what• 
the 'daughters will gain by inheriting· the' father· will, 'in 

•n;.ost oases, be lost by. giving a share to their husbands' 
si.$rs. So on fair accounting there will be no gain but 
much trouble. Only in cases wher~ daughters are married 

, to ;poor families.,or their hUilbands lose their fortune by 
lllisfortune some provision for the. poor daughters becomes 
n~eessa.ry and is. generally' maqe by prudent parents, by 
Will or gift. Provision. may be made for granting probate 
of such wills to daughters without any cost. . That will be 
more_ conducive to the_ happiness of society. 

9. Absolute intere8t of women' in their inheritaru:e.
A]?solute interest means a right of transfer. If the woman 
transfers her inheritance in no time she becomes a- -pa1:1per 
&nf d "Without provision for the rest of her life .. , Such right 
0 ~ransfer was gi:ven to occupancy ryots of Bengal by 
l~g1slatiQn .as well as jud\cisl pronouncements from time to 
t1me. Tb.e result was that when the ryots got the 
Unf~ttered right of disposition . J;hey ceased to be_ ryots 

I-3la. 

i. Inheritance and simultaneous 8'UCCC8sion of daughters.
! am against it: Because (a) Dayabhag rule is based on 
'the theory of spiritual benefit. Any change will interfere 
with Hindu religion which the ·Legislature is incompe-. 
tent to do ; (b) any such change will revolutionise and 
undermine the very structure of Hindu Society; (c) 
vast majority of the Hindus do not want but rather oppose 

· it ; (d) it will !}trike at the very root of what remains 
of the Hindu jcdnt fa,mily system, resulting in fragmer:
tation ana disintegration without any appreciable benefit ; 
(e) pro"Wsion may be m&de for maintenance and marriage 
expenses of 'unmarried daughters a· charge <>n father's . 

· estate instell.d of making them simUltaneous heirs with sqns. 
2. 'Monogamy.-! am against making it a rule of law 

though it is at present mostly a rule of practice. · 
3; Divorce'.-I am 11gainst it. It is opposed to the very 

spirit of Hindu sacramental marriage which is indissoluble 
and unlike a.· social . contract. In cases of fraudulent 
marriages our courts ;,have powers to declare them invalid 
and .inoperative. In such · contingencies ·there will be 
no necessity for dissolution of the marriage but simply 
a declaration that ther~ was no valid marriage at all.' 

4. Sagotra marriage.-::... I support it but.[ am against 
Sapinda marriages on eugenic gronnds. . .. 

5. Intf,r-caste marriage.-! support jt; Provision, liow~ 
ever, may be made for its separate registration. 

6. Con.sent in minor'B marri.age.-A girl before completing. 
18 years :should not be allowed .to marry' witb_her own 
consent,' " -

7. Ab8ol1lte eatate of female heir&.-! am against it. 
Because a·large per9entage of our- f~males is illiterate'and 
ignorant ·and there is every apprehension of its abusti. 
• 8. Adoption in abse'llce of husband'& prohibition.-! support 

· such adoption provided there is written 'consent on the 
J?art of persons affected by adoption. . 
· 9. Te.~tamentary power.-It should continue unfettered 

as hitherto. I am against any kin9 of restriction of this right. 
10. Conclusion . .:...I don't feel any necessity for any 

_codification and. have grave ,doubts of its possibility ~nd 
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"a.l (9) ,Your code will be a ,great help to the British 

ffi 1 apprehend its dererioratin~:effe~ on 8~01 a.l Government in its divide and rule policy by dividing 
e CIVJY· nomic condition of Hindus.. Ith 6 gra e:Iu the Hindus into two hostile camps. -~ 
and eco ent of ur society and specuilly of female, d (10) By striking at the constitution of Hindu -society 
de~elop: tinle w~ come for liquidation of ~~y an you would divert the much needed attention of the Hindus :a :~nee of our fema!o fo_Ik when th.e propose e may from the national. cause. This will mean postponement of· 
~ be a misfit and maladJustment. · . "' Indian " Independence ": · . 

78
• Jll'r, Girdhlt Moball Ghose, Maldear, My~ensingh. (11) Your co~e does. ~ot t~e mto account the huge 

. 'd difficulty it is desirable the law should be . changes in econonuc condit10n, likely to ta.ke place after the 
. To av:OOnable and conscientious. · · . war. However well drafted, your code would be unsuitable 
([j16B the word .. Hindu" it means.~ny person who IS in a few years. 'Therefore, if you must make Ill code, 
Sa~~&tanbt, Buddhist, Sikh, A:rya Sama]LSt ~nd Brahm:ans, • better make it after the w~. ' · . . . •. . 
Jain and Parsi and anyone who p_rofesses h;imself as Hindu · (12) Your code disci~ the D1~e ~ng~ of Hind~ 

. 'and whose religious preceptor IS born m ~dusthan law: Have you fully consld~red the IDlplications of this 
except non:Hindus and the laws will be applicable to revolutionary change ! The effect of the moral shock in 
Hindus and to those converts w~o, by custom, follow the substituting human legislatonr in place . of God will ba 
Hindu laws in t~eir inheritance, nres, ma.Jl!lers ~d cu~tom tremendous in a.ll directions. . , ' ' 
though same of the sects may not folio~, st~1ctl~,Hindu . . (13) You take it as a truism that by enlargmg the 
IA.ws at present but call themselves Hindu (the . proprietary rights of the women, they would be better of. 
definition given by Hindu MallS Save.). . ' ' . , It may not be so.. It may be good for an English woman 
· (2) Inheritance should be &!lowed as m cu_rrent Hiiid~ who ala.ims.equality with. a man~ But how oa.n it be good 

Laws, women giving a llfe. mter~t to t~eu. hnsband.s for a Hindu lady who adopts "sacrifice" an<j. "subordi. 
ahare even if the husband dies d~ the llfetu;ne of his nation to the husband " as her ides.IJjl ! ' 
fatherhavingnoc¥Jdiithewomamsnotrema.rr~ed. - (14) Your provision for daughter's inheritance would 

'(3) Stridhan as m current .law. . . . . increase litigation. It is often impossible for brothers and 
• (4) No conv~rt to other f!uth will get the inhentance if, married sisters to be co-owners. Therefore pa.rtition would 

. Yested e~en. . be necessary in every case. 1 
• 

(5) -Will as m current law. kin . C'es • te 'torial 
(6) Any Hindu not within the prohibited degree can (15) 

1 
By ma g.Iaw: of mtestate. sue s10n. , rrr , 

m&rry e.ny Hindu· woman without the, registration instea?: of personal. the difficult question of dotrucile woi!ld · 
of his marriage whicll is optional. in any of the rites as come m. . . . 
deaired by them as--a spirit of toleration. (16) Inh\ll'1tance by daughters woUld greatly hamper 
. (7) Any Hindu ma.n or woman can divorce his wife or joint family_ busine;>s_. . . ; . : 
husband on the following grounds a.nd the divorce shall . (17) This prOVISIOn would mduce marriages m nch 
take effeot on due and weighty consideration witll. the families by un;;crupulous_persons wit~ mouitaryendin vie:W· 
greatest reservation:- · The daughter s ~hare will be a fruitful cause of conflict 

(n) If a.ny of the pair is unfaithful. . . between the son and son-in-law. In me.ny cases the 
(b) If any of the pair is to be in jail for a long time son-in-law is likely to take undue-advantage of his infiuenee 

if' it is unbearable. over the daughter. 
(et' If any of the pair is peru~arumtly disabled or (18) The provision for inter-caste ma.rriage 'would not 

diseased. · ' . · benefit U'S in· any Wfri'J. :· If i't prevails, the Brahmans as a 
After divorce the wife will not inherit to her';life intereat "''lla.ss would lose their identity .with no corresponding 

w her former husband's or f~ther·in·law's property as benefit. It ill the Brahmans who have. maintained the-
, in the· oase of remarriage. ' . · Hindu religion up to the present day. With their merger 

(8) Gqardia.nship o.s ·in current. law. . . and mixing among the. Sudras, Hinduism is sure to die. 
(9) Adoptibn as in current law with authority to adopt 'To tho~e who 'li.rgue that this would lead to our political 

any Hindu of any caste, creed, sect or converts to upliftment, my counter-proposal is . tha~ let us all be 
Hinduism. · . • converted into Muhanunadans so that Unity and independ· 

79. Mr. H, L. Battaobarya, Advocate, Calcutta. ence may. be iDIDledia.tely achieved under the Pa.kisthan 
As a Hindu and a member of the lega.i profession, I beg heaven. . . . · · · · 

to bring the following objections to the proposed Hindu (19) The proVISIOn for monogamy i_s unnecessa.rj and.. 
Code to your kind notice. While generally adopting the , m_ay be har!Uful. 'V! e are now too poor to maintain p11l!al 
arguments urged by the opposers, .I specially mention the Wives. :r"olygamy IS no'!' rare. If polygamy is prohibited 
following grounds :- . · · by law, 1t l!lay lead to wrongful divorce or conversion . 

. (1) The limited jurisdiction of the present Federal ' (20) Divorce .would not give 1ieater benefit to India.n ·, 
Legislature frustrates your avowed object of Hindu. · ladies than judicial separation and · mli.intenance On 
" Sangathan " by moans of a common code. ' divorce it would be difficult for Hindu ladies to ~ecure 

(2) Co~cation would ibring in ~dity and would husbands and they would lose the right of maintenancil as 
hamp~r the further growEh, of Hindu law according, to the well. 1 ' 

c!ISngmg needs of t~e socte.ty. · / (21) Hindu marriage is now ~r sacrament. It ur· 
. . (3). You at? ~ymg to unprove society by means of ports t<? unite the husband and wife into one for all fime 
leg~slatlon. ThLS IS not to b~. Ch_ange in .~w is the effect to come. A typical Hfudu lady actually tries 'to realize • 
and not the ~use. of ~hangem soo~l condit1o:n. . . · this end by' merging a.nd subordinating her individualit 

(4) Yo~r aot1on LS too >hasty m oompanson With the to that of her husband: Your code makes her a co-ordina.£e 
lmormous m~porta.noe of ~he task befor~ you. Slight contra.oting pa.rty,.. imbued with the ideas of · Iibert , 
e~r on your p:~rt may be disas~rous to the m~rests of the equality and diversity of interes.t with the husband. Tle 
~IDdllU. Sf~OU have' nO :1ght to play Wlth the fate above ~WO positions are obviously incompatible. If bath 
o m ons o us. • · · are attempted at the sam tim 't uld · 1 

(5) How can you presume that the revolutiona. nfusi . · e e l wo sure y lead to 
changes made by the proposed OQde would be aoce tabfe co I mu~~-frariJd · · . 
to the people in general; specially when they are no'1 tho pointed attenti!n ~~ ftat \om' J}koposed. code dr~ws 
outcome .~f their. demand 1 This it; not 8. proper subject some reforms In e h aotb~ at b . d:n S~Cl~ty req~es 
for experiiDents. . 00 rtn · d. . my um . e su mLBSIOn 1t IS the so01a.l 

(6) In a liemocratio co1mtry, cllanges wbicll shake ~e~onsers;:: n~~u leg~lators, who 'are the proper 
the root or the society should only be lll!l~ after . . . . -U~ ? ~~ task. Except inter-caste 
the people sufficient time ror deliberations and on~~. :amat: thHtnd not!llng m. your code which cannot be 
taining their opinion: by adult suffrage and referendu:.· fi one ..., a . . u. Without 1ts aid. For example every 
But your method of social reform resembles Nazism and bat~ caB g~eth his daughter a portion of his property' 
Fascism I , · Y •. u e ~a.ct that few 9-otually do th.at shows 

· (7) The pl'j)S(lllt legislature i.e in no sense a represents. !~!?our newt P~VlS!.ons are not acceptable to the society 
ilV<~ of the Hiildus. What right it has got to interfere ~ d ? £:,r:n Y· Besides your hlll'rY in putting the 
-~rs strictly personal to them ~ 00 e m. tuts b?Ok i.e not justified. You cannot say 
Ch . \II) When progressive people- like Mlllilinis and that ~tho~t ensctmg the code immediately a material 
eo ':t~ .,..n do without a code, why should we Hindus be ~ tm ~hmg ~ result. In my submissibn you should 

• • • llOII w ha.ve one even ill the midst of war 1 • :WS.~h e ~n of the war. · Let deliberations continue : 
" • · m e meartt~me and let people_ realize the 4nplications 
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of the changes suggef!ted by you. Wb.en the war is over and any legislation interfering .with the principles of vedas 
if after due cons~ deration the Hindus by alll!J-iority approve and smritis will interfere with Hindu religion. . 
your Code with amendments, ifnecessary,'there is nothing 81. Mr. Babu Jyotlrlndra Nath Sen, B.L., Pleader, Distriet 
to prevent it from being law. By waiting till the end qf :the Judge's Court, Comilla, Tlppera. . 
\VIIJ' the possibility of error.would be reduced. ' (1) Daughter should not be made an heir along with son, 

80: Mr. Subosh Chandra Sen, Pleader, Midnapore. gra~on, great-gra.n~on or widow as provi~ed in Part I, 
The sources of Hindu Law according to Manu are sect1on 5, first set of hem, No.1. Exception may however

(!) vedas ·or revela.tions, (2) smritis, institutions of be made in favour: of llll.Ina.rrled daughter lea~ a. life J 
principal sages handed down by words. of mouth from celibacy for purpose of spiritual 'culture of service for 
generations to generations, (3) approved and immemoria.l humanity or other beings or acquisition of knowledge. · 
usages, which satisfies our sense of equity and acceptable (2) P(IJTt IV; Gl1<11pter 1,. clause 3, 81Lb·section ·(a).-
to reason. . Although it is eminently desirable that a man should have 

Yajnavalkya improved upon it and added tha.t a.n Act one wife.only and that during the lifetime of hie wife he 
p~ceeding from good intention should also be declared should. not marry a.gain, no such legal bar should be impil'Sed. 
"as source, So tha;t la.w. js twofold-Divine and Human. upon him for there may be specia.l circumstances where such 

·• Divine Law is contained in the vedas.·. · marriage· may be.permissible, for instance (i) when during 
Human Le;w· is in the codes· of Manu, Y&jnavalkya; or after the war, the female population greatly prepon. 

Para-sara. and ot.her. sages. · , derates over the male, it ma.y be necessary to ta.ke recourse 
The C&loutta High Court in 4 B..L.R., page J03 observed to polygamy, (ii) in case of persons having high SOQia.l 

th~t Hindu Law of inheritance is. based on the ·Hindu status and posseseing inlmense wea'lth it may be necessary 
religion, and we must be cautious that in administering ·to allow more than one wife . for preserving social 
Hindu Jaw we do not by acting on our notions desired . morality_ an~ ~~r .protecting tho fir~t wife from. danger 
from Englli!h Law ·ina.dve~ntly · wound the religious .to her life, (lll) there may be lifelong or .continued 
feelings of the Hindus or IB.y down principles ·at variance . illness of the first wife or she may be barren and it may be 
with the religions of those whose law we are administering. necessary in the interest of both the parties that a. man 

...l'he Privy Council ha.s said in 13 :M.I.A., page 373 that the should marry again. . 
Hindu Law contains in itself the principles of its own 82. Mr. lndu Bhnsau Biswas, Secretary, Bar Association, 
expositions. • Therefore any change or codification of tbe. • · . Bagherhat. ,., · 
Hindu Law require a deep study of the vedas and smritis (1) The Hindus are of opinion that their laws 11re of 
and other shastras containing expositions of Hindu Law, divine origin and that no governing body ought to interfere 
which again requires a deep knowledge in Sanskrit without with their laws. 
which the basic principles cannot be clearly followed. (2) The beioved Queen Victoria at the time of her 

No doubt Hindu La.:w should be changed,· to some assumption of throne declared not to interfere with the 
~xtent, according to the 'change of times. But that should persona.llaws of the countcy. . 
be done consistently with the principles laid dow:ii. in the (3) Revolution would have _occurred if the personal 
11hastras .. It is not desirable that there shall be only one laws of a.ny other nation ofthe country be touched in the 
Hindu Code for all Hindus. · Hindu Law is mainly p&r· least. • '· 
sons.! and no eodifica.tion should be made. (4) The Central Legislative Assembly:, as at present has 

I. As to ititostate succession, daughters should not be- no independence. The intention of the it'hthority is to dlvi® · ~ 
given a.ny share along with the son. It is against Hindu each Hindu family by passing the propo!ltld law. The 
shastras and borrowing the principles of Ma.homedan and fa.ther, son, wife, daughter each will revolt against the other. 
Christian Law of inheritance; By joint inheritance of If the Bill be passed the Hindus will be ruined polipically 
.sons and daughtere, there will be fragmentation of culturally .and socially. ' '· 
properties, especially daughters, after their ll'l8>rTiage, live (5}--The socia.l legislation like the present one should 
in their husbands' place under their husba.nds' or father- have been allowed to be voted only by the members of 
in-Jaws' protection. And daughters would na.tura.lly be. the .. copununities concerned. .A Muslim br a Christian 
disposed of, to tra.nsfer their sha.r61! to third persons, such is_not expected to know the mental condition and religious 
·third persons would create disturbance in 'the family. In mood of the Hjndus and he is not entitled-to vote for or 
India education has not been lll}!,terially developed and against a Hin'du social question. The Hindu sOcial 
most of the women a.re not educated and are not competent questiOns ought to be thrashed out in an assembly composed 
to manage their own affair~!. Sometimes it is said that in · of only Hindu members. The Government of India Act, 
India. many women are. competent administrators of 1935, does not contemplate to put and pass Bill into law 
:zamindaries and th~ir names are famous. But ie the to ruin a community in a Council composed of perseus of 
number, not extremely limited~ The womenfa.ll an easy di1fertint religions. The author Qf!ndiaAct had no inten. 
victim to their husbands and othcr relu.tions which;· lead tion to codify the persona.! laws of the Hindus,_ :Muha.m. 
to squandering of t)le properties by them. madans or Olp:i.stians, · 

n. Property inhetited by a. woman or obtained l:>,y • .(6) The present time is not e.n opportune moment ·to 
women by partition for maintenance sllould not be termed put . the · Bill on the ·IIJlvil. The thoughtful Hindu 
as "S~ridhan prol,lflrty ", and '":omen·. should.~t !mve leade-rs are r?~ing ~ow in_the jail and th~ world is passing 

·absolute- contrtll over them. It 18 S.gll>inst all· prm01ples through a. cntical tune owmg to the war Situation specially 
of Hindu Law .. If daughters are a.llowed to inherit along in India which is the base for the eastern ·war. Nobody 
·with the sons they might get more properties than the son can think over a. serious subject like the present one and 
as they will inherit from their husbandS and other rela.tions ·the present Bill should be ·dropped imlilediately. · The 
and their mother and that t.he same is inequitable. During legis]a.ture should not be hasty in effecting· such . a vital 
the Mahomoda.n period even the women were not granted change ~ · Hindu Law that will go to' the very root of the 
l!uch rights. • . Hindu. society at this time. . • 

m. Marriage accord;ing to Hindu sh,astras is not a (7) There should not be any departure from the dictates 
~attar of contract, but of' ~ligion and the tie ~ in· ~f sh~tras. No a?solute ownership to any female, no 
-dissoluble and women should not be a.llowed to divorce successiOn to any distant female, unchastity and aposta.cy 
their husba.nde as in the case of othcr societies where the should be bar to.succession .1.nd will disinherit even after 

• marriage is based on contract.. In this way the principles succession. · Asvaarna marriage should .bar a succession . 
of other systems of societies are thrusted upon Hindu and custom and tradition being different in different 
society. ' . . • . provinces no uniform law should be attempted to be made. 

. IV. The caste system should not be a.bolished and there (8) As regards. the Hitidn marriage it ie a; sacrament 
. should not be inter-marriage between different castes · and 1!-n indissoluble .union and the intregity of the family 
which will be agains~ Hindu shastras. . the proper rearing ofthe next genera.tion and the cultiva: 

V. As regards minority and gu~dianshlp the principles tion of the domestic virtues depend on this. The marriage 
<lf Hindu Law should be followed as laid down in the texts. · will be thopghtlessly contracted if it can .be easily dissolved. 

Vf. .As regards adoption ~hcre are text-books of Hindu (9) There iS specia.~ objection to the chapter'nolating to 
La'!" and those' should be followed. _ guardianship and ado;ption. : . 
_ On the whole, I think that no codification of Hindu Law (10) Olaus~s relating to intestate succession lead to 
Ill neceS!ll),ry or desirable .. The codification contempla.ted sharp differences of opinion in the country and the adva.n-

' will destroy the very foundation of Hinduism and pea~ ~es .of codification are far less than the disadvantages of· 
of Hindu society. Hinduism based on vodlw and smritis, uncertainty ofla.w a.nd diversity of interruption. 
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· · · ted ·amon the .)Iuhammadan, in backward areas, will open 
· 1 The English CollllliOD law h1111 never been atte~p the' the effe. of thoae who aN' lending support to tllliJ measur.,, 

w ~)codified but~ i8 growing strong. eve~ <J:Y tJ:~~tish to the unfortunate complications that w:il} follow a fema.J.e 
{oQIIdation fount:ain head of all ~at IS besh. . t suffered inheriting even one aore of land .. Sh~·will find hel'l!elf &n. 
B tem of jurispmden~. )ven Hindu law . as no beeni ob'ect of ptey. Being nature.J.I:¥ moom:petent to take.~ ct: want of iodillcation aU: ~ese Y.~ur!: has. · ofkr sha.re in common property she will become a VIctim 
growing with thogro~ofBp;i.tish~~ ·is 'onecessity of scheming and designing persOns. Even at the preaent 

WeventuretcBllbrn.itthereforeJ ::t~ Hma.u Code moment, life interests of wi.do'\lll,very often attraot such 
{or codit!.cation of Hindu Law an 6 .B k and fellows. How will the ignorant .. and helpless female 
as publiahed. should not go into the Statuta ·00 

, benefit herself out''of her inheritance and·.what will this 
ahould be rejected m to~~ , · : much-d~ independence avail her·t For those . who 

sa. Mr. Kshetra Nath M11ra, Pleader, »agerh~t. think in tewlll of sh&r&-scripts and securities and live and• 
1 am detiiritely oJiposed to this a~mpted codification move. ~ cities this provision may be profita'ble enough. 

of Hindu Lt.w, inter alia, on. the foUo~ grollllds :- "But to the so. per cent . illite"'te backward and helpless 
(1) The present Central Legislature form~ nea,~O women of rural India, it will be ~f ~q benefit ..• The mal&, 

;yean back, does not repment and teftect ~& ~WII e heirs generally live in close pro:ru:lllty llond have more or: . 
elootcrate and of the COUll try • Its eonsqtution, P~Y. less common feelings and loyalties. In the case of females 
political and predo~ently ~o~Ulla.l and sectan!lll married into oth&r families, these. oondi~ons are en~ly .. 
:rendera it utdit for takmg a. &Oientilio &!!d d?tach_ed :ai!d abSent. So the female heir will only bnng about dlsrup. 
of present day aocial pre~lems and for legislating C)n 11 tion. . . . . · · 
Law. . : . · ti M.'.Mr. P. :N. Bagchl, B.L., Pleader, Kushitfa. 

(2) The tune 18 mOilt moppo~e and ill~osen . or A lllheri'tance • ...:.(i) Interest in shares of' female heira 
launching the 'J)l01lOIIed Code. It lll yet ,totalli .~po8Sib~ such a8 mother sisters and others as contemplated 1iy 
to ~e, liow at leaet, ~engal Hindu ~omety '!ill ~bfs bill shon1d 'be limited. This will save the propertiea 
Wl'll out, and what changes ~I take pia~ in 1~ strnoture being alienated and. divided into frailtional shares. · 
as ~e J:OIIU)t. of.. the ~oiDlo and eomolog~.cal ~0~8• , (ii) Widowed daughter-in.Jaw should be given a ]:'1~ 
lneyitably. etrikmg a.~ 1~ roots, ~ue to· war· cond!tions. along with liVing sons and o•her sha.rers.. · . 
A new iniddJe.class. 18 m formation. A re-shul!ling . of B. M a . .-(i) Dissolution of marriage should 00. . 
oute a.ud class barriers, after the return to nm:mal life, , 'tted frmagethe PM>A of .,.,_du Law· . • 
of · · · recruits · by no means an UD.(lX?ba. OIDl · om B--r· ~ • . , 

... bili~o~ ":~S::s';ects the' ;oposed Code may not' go Hindu marriage is. not a mere con~act. It has. got 1~ 
ft.r~~. a.ud in 80~ it ma.y be· far too forw&rd .. ~gioua ~too, so once a mam~ ~ completed, It 
Attempts to codify an ancient and intimate syajem of law, cannot ~ dissolved by Bi!'-Y re&!l?n· ·This IS the co~mand 

• lik th Hind Law ought to be pos~oned till the~re~ent . of the Hindu Sastras which. I think should-not be Vlola.teg 
e 

8 
u ' · · · · by legistation · · · undercurrents llpood themselves m . apmg and Ol1lli'ng (") S ;_ d .,.: . d · · sh uld be stopped 

our soci&l structur&~ • . . 11 ago .... an .,..pm a. marr.~age o 
' (3) The proposed Code is an exclnsively social on.e~ tota.ll!.: no. matter ~f degrees an~ steps. · . · 
opPosition to i1; ha.a been voiced bt many .who are well· · (m~ Civil ma.mage o; mamage 11y contract ~hQul~ 
1m.awn for their progressive vi6wa and outlook. by many. be outside the. scope of. Rinau Code. By experience, lt 18 

· juriets Bar e.ssoclll.tions by the All-Bengal ~nd Assam .seen that this fol'lll- of marriage is not at all suitable to 
Lt.wy~• Aaeoclation. Its sui>porters" are also well known Hindu Sobiety. 13? per cent of such martiages became the 
public men. lJtili.ty and acientiftc "V'a.lqe of oodif!cation, eource·of ma.ny evile. . . , 
ma.y a.t least, be questioned. Raving regard to those 85 Mr. SudllaJ!gshu Bhusan Chatterjee; Government 
circumstances, the proposed legislation .ought to be Pleader, Kalna: : • . . • , . 
dropped. It is neither prudent, nor in the best interests The ~a.nges proposed sud!· as divorce, c1vil mamage, 
of the people to pres!V such' highly controversial legal succeSSioJ;:~, etc., are wholly repugoa.nt to Hindu ideas and· 
. refonna. · · . · · ideals ·o~ Hindu life and Soci~ty. The Hindu ideal of . 

Inkstate ~.-The pro~ ·Code introduces m~e is a holy union for the pet.:formance of r~ligioue 
. oertain features whose far-reachinl!' consequences ·on a.ll duties. . . . • . , . . 

· claases, do not appeat to han bee~ fully envisaged. The As r~gar~ the propoQl o~ prope~y di'lisi.on, excessive 
eduQ&ted and advanced sectl<in will know how to. a.void fragmentation o:(the properties of Hindns would weaken 
their operations by malting Wills, 81\d. th6y will have fullest their position in.rela.tion to others and will gradually sap 
play only among the backward section of the Hindu their financial vitality. .r . . ·· 
eommunity. _ · 86. Mr. Suresehandra Dutta; Pleader, Khulna. , · 

2. It is hard!}' necessary to point out ~a.t, ~llel . The Hindu civil.iza.tion came into ellistence wjlen · th& 
legislation, for agricultural lands, will· soon foUow this ·. rest of the world was in d&rkn.ess. The Hindu Law 'WII8 . 
codiflca.tion. The ll&Dl& arguments as n&w, will be urged: promulga.tedbyRishis who could see th~ pa~t, present a.nd 
and with greater justification and better logic, in support fni;ure. The Hindu La.w givers promulgated laws on all 
of the Provincial .measures. Rave the a.rdent S'llpporters o&'llbjects including the subjects prop</seq, ·to be dealt with 
of the Bill, paved to consider .its effects upon np-al a.nd in the draft Hindu Code. · · 
backward sections I I. don't know if .movable& like boats, To change them is to change the dictum of all powa!lful 
~· 'J&ttle, po~try, Implements o~ ~usbandry will.eome rishis by ordinary hum&.n being who cannot say what 'Will 
Within its operation, when the Code will be on the statute · comeltomorrow. Sir N. N. SA.llltAll who was the Advocate.·· 
book. If they .do, 80 per cent of our (]OWIIIunity, steeped Gon&ra.J of Bengal &nd an eminent and renO'Imed COUDse} 
~ iguoranC! and p~rty will not forget t<i curse the of. the Calcutta BJgh pourt, .while he was Law Member of • 
,gtvers of this law. • . ' · the Executive Council of His Er:xcellency The Viceroy and 
· 3. 'The average area ~~ agricultural ho~ga of 63 'per Governor7Genera.l of India. amended a very small portion of 
cent of agricultural families of Bengal, is 3 acres a.nd ·lei!S the Hindu Law Womens Right to Properties Act XVUI of 
(vide Floud Comm.ittee Report). It is !!-lao an-unfortunate 1937 containing pra.otioa.lly ,one section only 'but he had 
fact the.t the poorer. cls:6ses breed m larger nUUlbers.· to amend it again , by Act XI of 1939 as in 'Practical 
Aga.inst this. ba.ek~I'Cl@d 1t wi'Jlt be a. ruinous agricultural · application insurmountable clliliculties made. their p ear-
and econo11110 policy to introduce +,be now female heirs ·ance. · · · a P 

. Attention of a.il w~ll·wbhers ·~£' t~e country should ~ The•proposed amendment' is far more wide~ than that, • 
f~ upon ~policy o~ COIISolidatio~ and not. of progres. Renee the' ditll.cultiea of it know no bounds. 
8lve fragmen~tiO;U ~ agnc~tllri.l h?ldings. W1t~ Muha.m. , People are . dying of starvation, an a.bnonna.J situation 
mad~, the m&titution of Wakf as ~ effective means has made ita appee.rance, people are arutious, t · t • 
of saVUlg property from. ~mentat1on, has become their families, they are not in their P""""'r l!t teo. mf111n. a.md 
Widelypo~"1&rin the eouneof the1118t2 or 3 decades .. In h · •t · ' --rv a o mm • 
in •l :!""' V lid t' , d fi . ' ,ven, IItle a. cnses 1 IS noo proper foJ: ordinary human beings 

~tilt& are:Jri. ~ ~f~f~iti~n °~~ &c~ h&v!'is&lso toth try to ~ttle t~e laws promulgated hy the riJib.ill with 
... , . ·B:ind.r-La · • ere no e h~p of n~n-Bindus whoae only intetest is to destroy 

para t ..... ~ m ll, w. the Hiridu families Hindu cult a.J d Hind · · · · 
•· It is ~ed that by gJ.vi;n~ the. femal!S a. sbal'e in • The Hindu civi&ation is etW~ . an. te u ctvilization: . 

I>TO\l"rty the~r status and position will be improved d onrush 0 't fo m eJQs nee, though there 
they will no longer be in the hllmiliating position ~ ar:.n 'WII8My · 8 gg ~ ~ ~a ~"[l:g tim11as it is the best one. 
Ul)wantecl dependent. A' study of the con9ition obtaining JIIJVer. u e Ion no o, dle such a t~· now and 

"' I .,. , 
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· Sources of Hindu_ La.ws a.re four (1) ilrutt, (2) Smriti and her ~ue and the ~~ of the grandson on the soore 
(3) Sadaohar·and (4) sa.tiafaotion to ones own aelf. 't of natural love a.nd affectio_n but in a sm·•·ble pl•ce .. 

The Jaws )lased on one e.nd two e.re enunciated e.nd Claws 13 I "" g 

P
romulao.ted by the rishis for the safetv of the 8001• At" · e · .- am opposed to giving e. widow absolute 

.,- J v J -ng~t .to ,pr~perty inherited .by her from her husband. 
anditscomponentpw:t;humanbelngr · 'Ibis lS ag&UISt established law. The-·;. no' p

0
:..-

1
·n 

· . Items 3 and 4, . kin , •v - ""'" 

b 
diffi ma g son ~ son, son's daughter daughter'd son and 

. ·There may e erence in them if! differentlooa.lities dau~hter's daughter oo.heirs to 'a. woman's stridhan. 
as all men are .not of same temperament these laws ~n&y be I will t h b d imm di 1 
eha.nged but different committees will. cQme. to diffemnt in Clas~. ·. us a.n l;l "att: Y. after ~n ~d da~bte! 
conclusion. Proposal for ohange in succession to intes· Clau.!lel7 . ...-.TheHinduLa.wshould not be a.- lied toth 
tate's is not ~ood 'the table when discussed "l'lill prove 'issue of a man: by a non-Hindu wife A PP • . e 
harDlful to soCiety. They as dictated by the rishis shouJ.!l shoUld be made; if the Hindu Law is ~odifi ~e:w ..,Prov_ron 
not be changed, by which a :Person's wife and children e III any h0'rfll 
· The status of female heirs as have been Qrds.lned by . (of a Hinilu) oould share in his .prnn..rtor somhe n~r ell'8 
· ~'" -"" uld b intained tber · .,.,_d · ., -~n'· di ·"'· h 1 -r- ·Y· W en one man. na""' ..... o e. ma, .' o . ~ .a:u.u u SOCI;O,.es w.w. es w.wr c anglng Hindu -religion, if the former do n t 

be deatroye~ With p:opert1es .Within one gen~rat10n.. al~o change t4eir religion with him. 
0 

· r,aw rel.e.tlng to. Stndhan as m .the Shast:as JS suffi.c1~n~ly ·• In Part. lit, clauses. 1 and 2 are very objectionable. 
_<dear, no mnova.tion or change m success10n or •delhnt1on T~e doctl'lDe of survivorship and. rights to property by ... 

IS Dllcessary. · · , . birthS a?rogate these two prov~ons. The necessity of 
. Ms,rriage is a. sacrat.nent whereas it Js in other relig4?ns the eontmuance of these laws exist. . . 
a. contr&ct; the latter is dissoluble but the former not ; if ¥~rriage,-I: am opposed to the Changing of the present 
dissolution is introduced in ~u !llarrie.ge it will cease mama.geable degrees. . · · -. 
to have its binding effect as sacre.ment ll'lld will. be converted I a!ll also· opposed to clause (2). There eannot be a 
intu contract and the- glory e.nd pride of Hindus will fall ci~ma.niageamol!8SttheHindris. Thenotionofmal'rja,ge 
to the ground: And· om: civiliz~tioa would disappear. bemg a sacr~ent, ~~ll:t notion·goes by P.nd ·thereby is 

Those who like,.oanre~lllterthe~r ma.rrie.ge even now but opposed to ~du relig~on. · '. .- • 
,the sanctity should remam. . . · The proVIlllon of Clause ·-3 of Part IV, x.e., Clause' (a) i• 

. The proposal in the draft Code will not enure to the revolutionary. It .Pro,hibits & male from marrying a 
benefit of the society but will dissolve sanctity of m&rriag6. s~eond wife during the lifetime of the first wife for any 
The effects of_ the proposed . changes will be interference reason whatsoever. . . . · , 
witli Hindu religious rights with the vote· of non-Hindus. · Clause ~ of the same .divisi?n really sa.rictions marriage 

I therefore humbly oppose the proposal in the draft .between different castes a.nd m t!J.e,same gotra or pravar Code. ' - - indirectly. This is most objectionable. -
014.Utfe,., 7, Oi:vil Ma.rriage.,-To oa.ll a o~vll. marrie.ge, 

. · a marnagt~ under Hindu Law is to create a new Hinduism , 
· 87. Mr. Satlsdhandra Mukherji, Advocate, Booghly, · · ln. ~Iidia a.nd oa.n under. no eirCliUlStance.s be agreeq to by 

, · I am opp~d· on· a: ques~ion of pnnciple to the amalga.. Hindus. ' · . 
mation of Da.yabaglia, :Mita.kshara a~d other schools of · In Clause 29 ·of Chapter' lit proceeding for declare.: 
law in one. This is opposed'<llo our religion, socialstructw:e, tion ·of., marriage being illegal and void: on the ground of 
laws, eustolil and usages .in force for hundreds of years, male partner's. wife being in existence is objectionable. _ 
whioh will. revolutionize for the worse and is ~?])posed to· C~ 30, i.e., the provision relating to Divorce .is not· 
our law in matters of religion inhe:titance, adoption reserved accepte.ble. · · · · 
by le.w to l:jlndus. ,his, jn. my opinion, is riot ca.lculll:ted Minor and guanliamkip.----Clause 6; lO lldlll other 'olau8 
to do good to our society. · • · are unduly he.rsh a.nd'l'estrioj;ive. They will, in e. majqcity 

The order of succession enumtll'ated in clause 0 of· the of cases, do great harm and ce.use un:necess&ry waste of 
:Bill is based: on t~ olirious a.n~algamation e.nd this division inoney, liti!l\"tion and he.rdship arid so are obj_~qnable. _ • 
is extremely ·objectionable. ' . : The effect of eodifying this Hindu Codo is in my humblo 

As regards details, l: may observe that do.ugkttr has opinion is to brln'g out a new sort of Hinduism.which In 
been put in the sa.me e1ass as wife e.nd sons. This is matters of marriage a.nd inheritance save their own esta~ 
opposed to both Dayabhag& .a.nd :Mitakshe.ra and no i bUshed law, a~d the innovation no:w proposed strike at ~e , 
principles exist to put ~hem ln th~ same class except to rQOt ~ HindUillm and I oppose tb,e pas~g. of thfil Code on 
bring Hlildus in ~e with the ~~mma.dans to a certe.in the Sll.ld grounds. • . • . 
~x.tent. EconoUlloa.Uy a.nd . eqmtabl;y_: son and daughter . 88. Mr. Dev;J Prosanna·.Mukherjee, M.A., B.L., Advo~te 
do not st11nd·on the same lines. Da,ily experlenee shows · .. and Zamindar. ' . · 

· that a daughter e.t the time of hOJ; marriage in dowry . The Hindu Lawo which is based on the Hindu Shastras 
&nd later .on enjoys a. fair ~are. of her par.ent's properyy is oompl~te· and e~austive ~nd the Hindu Society ill • 
..a.nd the new .arrangement· if adopted will. mduoe to dis- based .on 1t. Regarding the Bill on Hindu La.w of Sucoes. 
Integrate the .faprily-:eroperty and sow.~ of f~mily sion, the innovation .sought to be l;ntrotl.uced Into,, the 
qwm:elsa'hd distrust between brothers and mters.. Hindus p'llrsona.llaw o'f the Hindus by 'thE~, proposed amendments 
, like Mu,ba.mmadans. ~ ta..ke. resort. to ye.rious de~ds to e.g., the new ~eflnition o_f thee term '.' Stridhana ,, th~ 
depri:ve daughte~ of this nght and 1t.'\Vill do more harm right of woman over the same, the rule that a woman · 
than. good to society. . · · ; , even' after' her marriage, shall not be deemed to be a~ 
. . There· is no re&.son to put the mether before the father · agnate (as defintld .in the :Blllj of her husband, the new 
by reversing the· present order. -- · . enumeration of !leirs, the rule of simultarleous heirship 

The dsfinil;ioil of thQ w.ord gotraja in the Aot has killed ·>the new. order of su9cesslon to S~dhana., the rule that th~ 
.the :Oayabbage. principle acc_ording to which .Sapinda. children of anuloma marriage wiH have. equal right .of 
l'!'lationship.llrises fro!D the offering of oakes. , ' inheritance a.re against the Hindu Shastras and are calOil. 

The second elass of division h8!l ~n brought.in a(llOngst lated to strike at the very found&tio'n of the Hindu society. 
Dayabha-gu. people by doing g~e. at ;nolenct~ to them. The . The reasons set forth in the explanatory note·attaoh~ 

' oii'ering of Plndas is cherished by Dayabhaga. people .and :to the Code are not correct and .eonvlnoing •. Under the 
in fact by all Hindwi 1md the seeond -cle.ss of people do not .., Da.y!~-bhag school of Hindu La.w, the principle underlying_ 

:offer cake generally. • the rule of succession is religio'lla·effics.oy and 'not mundane 
·simlle.rly the females in classes ~ and 3, ·in most eases consideration. The so-called disqua.lifieation atta.ehin3 to . 

are objectionable. Patern11l grandfather and gra.nd.mothet. woman as to. her right to property-mherited from males • 
have been/ostponed: without any rh.Yme.or reason to. property obtained by her on pat;liition, property received 
Class II an Class m heirs a.nd there can be no reason in· · by her in lieu of maintenance, etc., is also in a.ecordance 
chllnging the present order. . . with the rules laid down-by the Hindu sa.ges whose wisdom 

-, One thing can be sa.id, on the soore of natural love and and fgresight are beyond question. .Hindu civilization iii 
• 3!fection about. certain females who do not Inherit now. as old as the hills, lldlll the Hindu siges created it and it 

A widowed daugliter-in-Jaw, if she be the daughter of a has stood the test of ages. Whatever might bathe opinion 
poor parent but the daughter-in-law o£ a very rioh'parent, of modem, Hindu' Lawyers such as Dr. Jayasewa! •. 
i8! nowhere even if the f11tqer-in~law has got no other Dr. Mitter and· others of thek ·eJass l'egardirig Manu-e.nd · 
issue of the first class. I, fQf myself, will be prepared Yanajvalkya. Hindu India reveres them and respects the 
to- give some right to the daughter·in~law,_ son's daughter! Jaw la.id d'.lwn py them. .· . 
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rta.in th embody the law as it now stllnds but unlike the Code 'now 
The fact that MOB!imS and wo~en of ~ 0 

er proposed, they do not sugge~t any amendment or Jnno': 
r ~~alists whose religion· and eocmty are dilforent take vati.o.n For one thing, they show the.t ood.i1ication is not 

~au'~te il no ground for saylllg that th& Hindu :WOilPAll • I. b 't fl 
~~ould •• :.have th& sam&. rig. ht. If.full right Is gJ.'Vellthto only not>impossib e ut 1. servea a very use u purpose. 
ou """" iDh t&d from m&les e The portion of the proposed Co~ which has caused 
women in ~ of properties erl · be' ha. • a good deal of criticism ill tha.t relating to inherit.e.na~ 
position of women will not Improve, the result will tl t whereby it is proposed to give .a da~ht<>r not the 8&111& 
they will fall into the bands of designing people a;nd ose share as a eon but one-half of 1t, a.s the Muhamm.adan 
their pro~s. The new rule of eimult&Deous ~u~on ••wdoes in p•to-·' property (other tha.n a.,!n'icultuml hmd). will have the eft'eot of ~g further. st~.bdiVISlon of ... R ,,.... 

Jll'!lperty with the result of inoreasing poverty, especially A break with th& past is. wha.t Mr. Stick·ln-the mud most 
amongst the middle class. - , d.re&ds: If a daugl!Wl'· gets a share, a stra~er or as an 

The po&iti.o.n of children of an a;nuloma marriage in the ir&to critie dubs li.er or her husband, a " foretgn. element ", 
matter of inhetitance i3 alresdy provided for in the would be introduoed and the happy home of a joint Hindu 
Sbastrll8. According to th& existing law the. cbildren of family will know no peace-; there will be " O!lllllt11.nt 
such marriage eo fa.r 118 th&ir parents are concerned, have pa.rtition Of property '' -leading to endl&ll8litigation. Tbia 
the right of inheritance. • _ is strange perversion of truth, deliberately turning one's, 

With regard to the Bill to amend and eodify the-Hindu blind eye to the rea.litjes of life in a work-a.-day:•world. · 
L&w of DUII'l'iage, I am of opinion thli.t th& Mid Bill is P&rtition suits between brothers, are they 111118. frequent 
UDDecesll8rY· Some of the provisions of the said Bill are now; though the "foreign element " (sister) l8 absent 
subversive of Hindu 110ciety. To meet the exigencies and Is fa.mily peace &lldom or never broken t Three
of the moment, if any; the speel&t M&rriage Aot of 1872 fourths of the litigations in our Courts are partition suits 
may be amended leaving aside the Hindus. • between brothers or b&tween cousins or uncles and nephews. 

In short I protest a.ga.i.ust the two Bills in cfuestion as · It is said .that daughters after maniag& ha.ving other root. 
they are against the Hindu .Shastrll8 and legally detri- . tO shelWl' under, Will dispose of their sh'a.res to " foreignen" 
ment..l to th& H.indu society-and I humbly beg to suggest· (a Vflr1 arresting ewpression) and then Heaven help the 
that a;ny hasty legi&l&tive interference :with the ClllltoJns Jl!lC>r peace'loving brothers. Do not brothers sometime$ 
and traditions of a nation which bas withstooci4h& on. and if th11y ha.ppen tO live far oft' for busin&ll8 or for service, 
sla.ught of lnvadera for ee'Vel'a.l csnturies, &Dd has tre.ns. .Pften do th& same and does not seotion 4 of. the Partition 
formed immut..~le customs into. codified law, obietly Act a:lford adequate protection against such invasion o£· 
hll8ed on the spintua.l welfare of the. sonl, Is unWise. ·. privacy t Happy home of a. Hindu In a joint family I It 

89; .Mr, Tarat Bath Basa, Pleader, ClliDsura, is no use blinking the fact that the SO·cil.lled happy home 
'.fhe proposed H.indu<lode eponsored by the Hindu L&w is (doubtless there are exceptions) a delusion a;nd a snare. 

Committee, of which 'the Cbamuan is Sir B. ;N. R.tu w Almost every member has against others some. grieva;nce, 
ucitod a. good deal of diseussion amongst the Hindu real or fancied, wJUch he barbotll'S in his breast. Each 
community. While eome bail it 118 a Messiah long QV&rdue, , one stands at armed attention Ilia a 1M .the others and the 
others cbaracterise it as a revolutionary piece of legislation question when they will break out· into open contliot is 
which will llha.ke the "Very foundation of Hindu social' a· question merely .of prudence or of finance. I have heard 
structure. The pify of it Is that critics' ~re awayed more it SUfgested again. that pa.tel'!Uil property will be frittered 
bf emotion than by cool reaeoning. Conservative'¥· away .and dwindle if a sha.re goes ·to t'a.ther's da.ughtl\r. 
di~rs have organized a revolt wi~h the help of some· But. what, if the sister was a brother inllteMI. This is 
pro~ members of the Bar a;nd Sanata.nista are in full sheer bunku:m and hardly honest. Vested· interest is at 
cry. It m, they say, ~strident eha.llenge to everything the.root of it. Moreover property is for use and distri· 
• Hindu holds ~ear 118 bm personal law. I have 1100n a fair buti?n and a progressive age sets its face against conoen· 
l~y .. ~ppositi~ to the Bill by a prominent writer on tratl(ln of wealth in one hand, as this breeds rich idlen. 
~du ...... w, a ~rant appea.I. to tile Legislature to stay It is. quite in conson&nce with the spirit of the a.ge that 
1ts b~ and to Jgnore the Bill: It.ls a piec;e of special ~ughters will not have a mere woma;n's inte1-est, "~dow 
pleading ~ ~e out that codification of Hindo Lil.w is mtorest " as men of.Jaw say but an absolute interest. 
not expedient; JB undesirable and is.. n0t possibl R · Tb ' · 
opposed to codifioation ln general a;nd makes the di, : 18 • ere is an. obytous. a;nd glaring injustice to daughte~ 
that the wise are opposed to it "The moat ce.l !:' ery m ·the matter of lnhentance of fath'lf& property a;nd this . 
system of Jurisprudence known ~ the world b . e ra~ escapes ~he advocates of 'banda oft' Hindu law ', the ..smugs 
ends with a Code" sa 8 Sir liENBY s ~· 88 who think_ tha~ everything tha.t isis divinely· ordained. 
"Twelve Tables of B.O~" were the e&ri:!:B f ~· A ~ughter havmg or likely to have a ~n is a ·heir, but 
the father of jurisprudence lq E Tb 0 es, a Wld~w<ld daughter with®.t'anyma.l.e issue (of a.ll persons 
llt.d their Attic Code of Solon. In our =~UD~ th Grr!,ks the most. helpless) is excluded. A most distant a.gna.te 
ofevidence was in 11 nebulous tate ¥'i . ••;r, e w ~hom the lf.eceased ba]dly knew from Adam ,would come , 
text· books had to be searched 8~ much~~ llm=s E:o~lieh .m and clafm the 'who~e property to the exclusion of one's 
were Wll8ted before a point of 8.dmiss.ibi!it IDle erndit:fon own daughter (because forsooth a sonless widowed daughWl' 
Then came Sir James Fitz Jame8 st,eJ co~ be ~lei!. offers no funeral oblatiOI!! to the manes of the deoea.aed). 
dence Act ,COU!prising within. 157 eectio:i J:eth :U: Evi- _ ~lmibLrly, the wido": of a pre~ecell8ed son was, till recently, 
on \~Je mbJeet. TblJi is now reco · d w 0 e !&w 1.e., before the p&8I!IIIg of. Hindu Women's Righta to Pro· 
of legislation wliich bas not yet :riv!Ued. D1118tor.p1ece perty Aot, excluded frOminherit&nce. But such tinkering 
may search the aori]!tu:ma of humal:t acbiev ' tho:~ you legislation hardly meets the ends ~ natural justice a.nd' 
fi~ld of legislation. Another celebrated ~f:h 'i: the !"'bold root and bran.cli inl;tova.tion is called fOJ'. A sister 
~11' Frederick Pollock prepared a Draft Civil W ~ 1s another. ineta.nce m pomt. E:~~:cept. fu :Bombay . and 

,In the year 1886. Had it been passed into law? fll MAdras, S!M. does xr:ot come ln. , Under every . other 
of Torte would have been crystallized. and •. 8 . w system (Muslim, Christian, etc,), daughter and' sister 
~88. may be said to be law in a tabloid ro::fP!:t·. have a ebare given tOJhem. Sastras are doubtless entitled 
~~ble by the :profell8ion and even by the la.it' , F Y to respect, even revere1_1ce, but injunctions, good at the 
" JUdicial officer guiltless of Sanslnit, a Hindu cocJ!~ nld tinle they were promulgated, like one-time good custom, . 
"CCDle very~ and when confronted by the man ofo may oprrupt th& ~ld,. all!} when they cease to be Use:&l 
cum San8krit 'll'lth some mysterious slokas from u Law or .wh~ they conflict With one's sense of natural justice or 
pec!-':d and unheard of authoriw or some effete an:rua· hlllllanity they s.l!ould be boldly side tracked Ya 'na· 
de~?US which have been waabe'd out he would· be ibiaold ya.lkya has • Bloke which ·says "pr&ctiee not that wfuoh 
~ /h:e~~~a J:&.~ 118 youj;,!"rels.tbe wh,ole Ia~ ::::=:a ~y~be wo

1 
rid, though ·it·is ·ordained' in the 

di 1 Cl e acco."""lS to 1t". Forens!( 'th. · euo.ongerburnou:rsistersanddaughters 

-~~:~i~!~~:~;~;~.w~y ~~~~~ :Jnui~ E~ j:~!~~ ii..:e~o~!!~~~~ a~~:~~h:~ 
p&red an e:s:cellen:U Code kno~· "~h B:~ Gour pre. wit.h aom; of th~~W:re m open. revol~ and came out. 
and Sir D. F. :Mul!a in his "Prin 'pl !r ,.,}u Code" bold legislator must k clapons m theU' a~oury.: A · 
l>Utitintbefo f · ti · Th CJ ea .n.wdu La.w" tions h'ch . mae ean sweep of'Sastrio injuno· 
L..~r~ is an a.dmir"::bte !:~~S:i.n theesa~te!~~uhammadan or whi~ 1do =~ b~~t in)ustioe.to ~ pe.rticul!LX' elass 
""~~~ all very neeful booka and 0 ,....,.mon. 'l'bose State The '11'1 e progressive tdea.s of a modern , 
Confuei6n and judicial urbanity S&Th mu~ time, trouble, I do 'not Iik:OO~ ,Hindu Code does not go far enough .. 

· · ese, o,wever, merely had in Illind tb 8 j;aunY app;oach, but probably they 
. . · . e o , ta~ /I!Btlna len.te. · Our legislators 
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sliould throw oJf the shaokles of sla.very,. the stupor engen. women, that they are "" contented lot, they are paragons 
dared. by the murky air of mythology and myaticism ol fema.ll e virtue and believers in the divine right of bus. 
Turkey under Atta Turk's tuidance with hardly disgulseci ba.n!}.s. ~n the slave trade was abolished, many slaves 

, contempt for Shariat abolished Moslem la.w of illheritance were apathet1<J and a good few of them even went to the 
, ·adopted en ma,81l the Swisa system,. said to be the most length. of :petitio~ the a_uthorities against the proposed 

perfect one In Europe. (The Hindu uw Committee has al,so emanc1pa.tmn. · It 18 always the advanced fe:w who lead 
commended the example of Switzerland.) Afghanistan ·-the rabble follows. · ' 
followed~ the 'l!llke, but perhap~~ a bit prematurely; for • The apprehension.ill groundless that if the law illfussed. 
the enewes of Ama.nulla torpedoed all his reforms. Persia' 1t wa ld t · ' --~ Eavnt are also not lagmng behind. It seems to ~·e I u pu a pre!XIlum on marnage dissolution. fancy 
.....,. ..., 1:' o- - am .safe in predi~ that our girls will not turn rebe~ • 
that devolution of property as provided for by tbe Indian overWght and that divorce proceedings a£ least &t· the 

, Succession Act Wlth. perhaps some . local modifice.tions instance of women would be very rare. NotWltbstsndin 
would be most admirable and equ1table. The cry of that the Hindu Widow Remarriage Act s ons ed b th g 
•religion In danger' would.4oubtle~s bera~ed by a whole dynamic crusader the great Pundit Vidyf s..;:r, ha;' be:~ 
dY of obscurants, but thlB cry will· lose 1ts potency for , on the statute book for close upon a century "d 
misChief e.s time wea.rs e:way and ~d~ dawns. • • re-~rriages have been few and far between. s~ ~ .ow 
. Th~ draft. Code _ProV1des f~r diss~lut1on of mamage m the nght to divorce on the statute w.lll not set the ~.a.ng~ 

. cerl;a;ill C?ntlngencu1s and thi~ portion has :fluttered the · on ~· Even the Muslims (a. community far more conser· 
«lJlllllrvat~vedo~ecot~&nd,hasfre.yed,tempe~evenmore.than vat1v~ than their fellow .oountrymen;the Hindus, pace
tbll.b relatlllg to inhente.nce. Hands off Hindu marnage} Mr. J lllll&h). have their " Dissolution of Muslinl Ma.rriaues " 

~ it is a saora.ment1 not a O!)ntract, nor a. te:ilanoy at will notwithstandi:li.g.its divergence from ·centuries-old t';adi. 
severable at the option of 'either party. Conjugal felicity tion, put on the statute book in the year of grace 1939 Are 
:will disappea.r on t~e l!asaing ·_of this ' outlandish Act ' • we ~~.lag. behind i As an escape from brutal husb~d and 
an_d outraged ~gma.t1on. COllJures up many other un. ant!C!patlon of a brighter life, so .~~olso relief from a life·. 
~ble domesti? traJ:ledies. But the. proposal ~ th6 long ~rt.ne~ sworn to render your life miserable, a Divorce 
B:indu La.w CoDllnlttee IS modest enough m all consCience ; law Wlth wider and more comprehensive provisions and 
the circumstances justifying divorce do 'not · go beyond faqiliti&J would not be altogether unwelcome. . . 

. those laid down by ancient ~du. sage~ like Narada ~nd The contemplated Bill, if pa~d intO· Jaw, will slowly 
Parasara. So there can be no Justdicat1on for Sanst&nists .perhaps but sUrely come into publi()f'Avour and our people 
and others of their ilk holding up their ha.nds in holy w.lll educate and a.ooommoda.te theinselves to the provi
hoiTor. Sastras sanction dissolutim:~: of ma.rriage. to be sions·of the Jaw. The cut cry against it will die dow:Q 
folio ve' 1 y rem\rriage. O':l aba.ndop.men~ or desertion by ~ ' ' 
huab&n i for e.dultery, 1£ the hus~and is lmheJ.rd of for 90. Mr. P.urna Chandra Dutt, President, Bar Association 
a number of years or if hP adopt~ relig"ons order, for . Kalna, District, Burdwan. · ' 
impotency or for · Sllffdring ii:Olll. an lncunble disease. · · 
A cust'l111 is a. great favourite with JUdges and·. once .it is I. My opinion is based on my experience as a. -pl~t!er 
ma ie out (a diffioult operation as aU practising lawyers with a. practice extending over 44 years in a mlrl'asDl . 
)mow), the Judges give effect to.it·even In the absence of ~urt m Bengal and reflects .the view-points of people 
~tinct Sa.stric texts. The recent ease of Gopi :Kri!Jhna m rural areas. . · 
decided by the .Privy Coup.cll ill a. oa~ in point where theil" ' n. Opinion..-(i) I whole-heartedly Bllpport the draft 
Lo~ips countenanced a. remarriage by a woman (thrice Hindu Code and its provisions: My only regret is that it 
·married and of. twice-born claS!!) on desertion by her does not go :far enough and offer a complete solution of 
husband. The new Code, if it . survives the combined the problllms no~ confronting the Hindu Society. 
assault of vested Interest and of no-changers a.nd·ill passed '. (ii) ·Apprehended disruption of the family is a. myth. 
into Jaw, would merely give legislative sanction to "{hat ill Everybody has already developed in hinl a. separatist 
now in a liquid state and would save much forensic tinle, and individualilltio' tendency. 'rhrowing into the common 
labour and erudition. The'opposition is an illustration_of stock of a ~ of his income by a. .fortunate earning 
11obbes's saying that " when reason is againsh man, a man member of tlie.iiimil.v has become a t¥n~~; of tb~ past. 
'w.lll be against reason. " As for the apprehension that ·. (iii) Recogi!ition of the rights of felll.a.les is but what ill 
conjug~~ol happines5 will disappear from the holy land of needed In justice, equality and fairi:less. -
Aryavarta with the magic. touch of this .newfangled (iv) I however suggest the following modifications :-
legislation-well, tbill is hardly honest. Though there is (a) Definition of ' Sapinda ' is to be limited to IS 
oonslderable conjugalJelicity In ;Hindu household, it must degrees on the fAthers' side and to 4 degrees on the mothers' 
be regretfully &dmitted that Instances are- not ·rare of llide.. · · 
inces!!&nt bicbring, of unrecorded war-fare between bus· . (b) Gotra or pravara should not act as a bar tO a 
band and wife, of bibulous rascals who o~nne home tight :valid ma.rria.ge. Prohibition within ." prbhibited degrees 

·in the small honrs of the morning ·and indulg6 in their of marriage " e.s defined is enough. . • . 
· .favo'!lrit1pa'ltimeofbeatingo~theirp8.rtnersinlue. lnBllch (c) Soris and daughters' should in equsl shares 

eases, a snapping of marital bond under sanction of Ja.w Inherit the StritJham, of the mother. . 
would be a welcome relief to botl!. parties by sacrament (d) I .have come across many cases in which when 
bound; "'t is a ·pity the Lo;w Committee 'did not take · a. ~ dies leaving a.wido'_V but no children or children'a 
courage with both hands and bring the proposed legis· children ?ut brothers and sisters. all dependant on hinl, 

· lation in line with 01 ogre lsive ideas of a fast moving · the relations of ~ childless Wldow 'whatever be tbe 
world; . A dissoly.tion by. mutual conse)lt ot> mutual . extent of the properties left ~y the propositus turn ~ut the " 
release (as In the case of Muslims) could have been made dependant ~rothet;! and S!Ste~~· Sd my. Bllggest1~!" \is 
to operate as a. complete discharge of all marital rights on that -1'.? the list of .. persons entitled to mruntenance the 
~ther llide. :Many would welcome it as a reUef from follOW!Dg ~ to be a.dded :- . ·- :- . . . 
a na.w •g· virago "lt a pugns.()jo•iS pugilist who· exercise, . (~) a. brother so long as he rema.lDS a mm~. , 
freely on .. his wife's person. CrueltY' (ha.bitllllol but nob 

1 4 
(u) a sister so long as abe ·remalDS unma.rned. 

neOOSSBrily ,phyaice.l ·but what men of Law call 'le~l , 
oruelty ') ought to be a good ground for separation. But 91. Mr. S. Taran, Pleader, Chandrlna, Comllla. , 
perhaps the time is not yet. In God's good tii:xie, we ought • I have gone through the Draft Hindu Code. The · 
to have a Code which w.ill look re<11ities In the face and law has bee~ am~ded tjl give some legal status to the 
make an end of all flap-doodle about husband being a Hindu W,pmen of India. I should say that. the· said Code 
woman's God I on earth, Miss India has d~veloped- self· has been Partial in consideration of the legal status of the 
consciousness, has' shed . the .spoonfed ·docility of her ·women, who have lost their father's or husbands or persons 
grannies . and disdains to b&. regarded as a. mere toy or fro:Ql whom they would illherit propert'ies before the passing 
chattel or '' quasi-oblttel" as an English Judge once of the Hindu Code, i.e., IstJanuaryofl946. In JIIY opinion 
plaYfully characterised the wife. ' She he.s read her :Mill those women should also be giV'~ that legal · right and 
and Bertrand Russaland preases forrecognition ofber oJ .. iril status otherwise it will be doing injustice and partia.lity 
'to equality of status with the sterner sex before the Ba-r against tllose WQmen.- Therefore the (lode should be 80 

, of Indian humanity. amended as to give equal rights and status to all Hindu. 
· It bas.b~n said that the Divorce Law is unce.Ued for, as women of India without any oonsisleration of the 
· tliere is no d&mand for it among major sectioli of llindu date of the death of the person from whom they inherit. 

1_,32' -
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. . + <i) of Part I preUrilinary it is stated that th&. 

th · g of this Code " In clau: 
5d~es not Nfer ·to any sub-caste. This will 

Thaef'ore the words "ailf. e c= in the Code. I ' word c:a.s h gc in the existing practice which will not be 
should be omitted everywpWon °a.ud to amend the Code lik~:: cth~ majority of. the persons 1\ffe<Jt;ed. 
request you to aooe~t my 0 

. • ~ are 'very few c:a.ses in whi~h Rmd?s make -wills 
11000rdingly and oblige. t Kumar Chatter:lee . . T4e. d 

00 
with proposed changes. This s~ows that 

92.. All-Indla Dharma Sangh, BKasan .... .· ID acCJ?r a.u gcner•l del!lAnd for such a change.. On the 
d Chotay Lal ano..... • there 1s no w ., hi h I di Chr' t' · an edas d tb other Shastrss, ~ h d th e are many c:a.ses m w c n an . 1s mns 

Hindu Law is based on the V an R..mavanas and other ani In&ans make a will depriving their mal'ried 
· namely PuranM\ Ph:;fa She.st=~led bv ·God. The ~dgh~~o~d Muslilns take the help of ·the Wakf Act 

MahabAra.tha. The V 115 ':ere ·ed . Hindu Law is au ose. . . 
l Shastra$ are based on the v.. as . . for ·the same purp m A (ii) 'l\faintenance ' mamed 

ot 1er . bl. to h ge from.. tune to time. .. I clallile 5 of Part • . . . 
therefore not lia e. 0 anh H' d Law as they cannot nht · sh uld be included in .the list of relatives ent•.tled 

Kin 8 cannot chaur•e t e m u . K 'shna dang ers o . . . 
chang~ the Sbastras·oiri Ra::::t~~~san~ SGoo nhave to Main~nean;,:~.:_A husbani:L will be able to div~ce a 
who were. kings as T:· s:krisbna has said \u Git.a 16/24 ; w a~;ring fr~m certain diseases. But what abou~ the 

exp~~ s~~:~\18 ar:~he .authority for determining what ' ma1n~n8.nC? of the ddihorced wif.~i h;~e !.~b~~p~e~~ ' 
conduct is right and what IS v.Tong.) . long_er l)e liable; an eds el may ill therefore cause ·.great • 

s · Rama.<lhandra says : · means. The propos aw .w ' . d I B · 
r~al!niki'sRamayana-Ayodhya.kanda56/23. . suffering on women who ~ be dr~orce . n .enga.l 
-The injnnction of the Shastras oug~t to· be eamed out. there are many cases in which Muslim ruffiaft kJdnap 

R ' ember that this is Dharma. . . . . Ilindu wo:men and the kidnapped women 'Fe o en ~o.m-
' eiDndn Law being based on truth is l)ot liahl~ to change. 1 elled to embrace' Islam: Tbt;re o?ght to b? a pr~VlSlQ~ 

It . t that certain aets whieh were permitted before rho.t if the daughter gives up IIindwsm she Will not illhent 
ha:C ~:n. prohibited in the Ka.liyuga.. This is due to any portion of her father's or her hus'ban~·~ estate as oth.er
the fa.ot thllt men in 'the Kaliyuga :are weaker morally wise the Jure .of property will "be an addit1?nal tempt,atton 
than men in the previous Yugas and therefore should for the ruffians.. . . . . , 
observe more restrictious.. In some cases the . penances · The prop<>sed changes in the Hin~u Law of illher~tance 
prescribed in a later code are less severe than m former will adversely affect business mterests; Sons-JD-law 
code. This is also dull to the growing weakness ?f men. will claim shares in the busineils of their. fa~hers-i:p:Jaw .. 
The principlea on which Ia ws are based are not liable to It will give rise to very iii convenient complications .. 

anTyh· chban~ result of the innovation would be to deprive 93. saraswat Brahman Association, Bengal, No. 3, Nandan 
e ro . . 'd · d · . Road Calcutta. · . married couples of a portion of their. real ence an g1ve " . • . . . 

them a portion of a· house at a di,stant pl&ce where. they, do 1. Hindu Law or Dharma. S~ast~a lS not m_a~-111ade~ _. 
noi reside. The changes will_thus affect. adversely the it is revealed by God to the.~lshis kriown as Smnti-kar:n-s! 
interests of m&rried couples. : . . • theJ:Ilfore to -alter the proVISIOn~ of the ~~~ by man IS a 

In many cases th& property left by the deceased will clear sacrilege and interference With OUI' r_e1ig10n. , , 
consisb of a dwelliilg house and some agri~ultural lands 2. The Hindu Raja.s had. ouly:the :cyght to admm!Ster 
in tho village Iiome. The present bill affects the dwelling the Jaw according to the Smriti Shastra<~ but they could 
house ouly. But it is expected provincial legislatures will not make laws. The ·people neither ever had no:.: -have 
enao~ laws on the same lines.a.ffcc~ing agricultural lands also. any right given. them by tlie · Shastras t.o change the 
Ama.rrillddn.ughterwill get a share of. her fatherlsdwelling Hindu Law .• Therefore .the Legislative Assembly ~v~ if 
house and father's lands. But along with her husband it. were constituted entirely of Hindus only has no right 
she will be depl'ived of a share of their own residence and to interfere with Hindu Law much less the heterogeneous 
~he agricultural lands in their. own village by the .s~rs body, e8pecially after the British 'Gove~ent'~ declaration 
of her husband. If we cons1der the eases of all'lmamed that persona! law and religion of the Hindus should never 
women it will be obvious that the total property which be interfered with. According to o~ Smriti Shastras 
wiU be received by all ma1Tied women will be identical those who are not willing to obey them are N!Utikaa aild 
with the total property which will be lost by all ma~ed 80 are not Hindus and ar~ t4erefore not at ·all fit to 
wo~en. ~ut m each case the value of the. property interfere with our religion. ,. . · . . . 
received mll be ,less than the va.!ue of the property l~st. 3. The over-whelming major,ity of the1Hndn community, 
On the w~?le the lot of marri;d women will worsen. . ..... both men and women, who do not join in any agitation are. 

In addit10n to tit~ ?ev~uatwn of th~ property m?nt10n~d against such iriterference With out -re~gion. 
above the cost of lit1gatwn and partitiOn proceedings will . 4 .. The provisions are non-Hind~ m chara~ a~d . are 
a.lsogotoredueethetotalvalueoftheproperty. · illtended to destroy the Hindusoc1ety and religion m.the 

~t is therefore very necessary to exclude holli!Cs used as · b of social law. ., . . . . · · 
:wndence by .the de?ea:sed person and agriciiJ.tural lands ~. The Hindu sooi~ entirely stands ·on its .Dharma 
up ~ a. mmunu.m ~m1~ from the property which will be Shastra or the Smritis ; to alter it would be lopping of 
available for di;;tributwn. 'ta 1 · on which it stands upoh. Sha-stras are. command-
~t presoot Hindu~. spen~ :money libera.lly (.co!IBidering ~en~;s or orders of God which a person . ca.lling himself 

their general ~c?nomte condition) fo~ the marriage of their a Ilindu is bound to .obey without questioning. u ' 
daughter. It IIi well-known that _m man;y cases people , 6. The Hindu Code is expressly intended to supersede 
bo~w money and mortgage. their dwelling house and certain rovi.sions of the Hindu Dharma Shastras regarding
:f~~~!uklo~dst~ ~~ht n:trru!tt e~nse ofthb daught{lr · intesta.t~ Jucceasio'n and marital relationship of the Hindus 
claim lanyn share of he: fa~h:' r. errot if hquently deriving its autho,rity from_the legislature and not .from 
it is known that the daughtersr ~Kr~:bse~~enti c~==er~ God (or the Dha;ma Shastras). Thus by force of. m.a~· 
share in the father's property th will h t Yd made Law the Hindus would be forced to be un-Hmdw·. . , ere e en ency. to · d · 
curtail expendttuN at the time of ml\rl'inge. lt ·will se · . . . · 
reduee the possibility of securing a deairable bride oom _. ,7 •. The members of the present Leg.slat1ve Assembly 

l'be expenses of the marria"e of a m· gr •. d. do not possess the confidence of the voters by whom they 
da.ughter after her father's death wiU have 

1&0be~:£:m were el_ected.- and. do not at all. represent. the non-voters .. 
the share of the· property which she will inherit.· But· There.ls not a smgle membe~ m t~e Assembly who can 
she cannot s()il her share tiU she is 18 years old EV if say tpat he represents the Hmqus, because. he has bee11 · 
ehe is ~S;years old she will naturally feel delicacy~ enro:~ eleot;Gd by a ~on-Mohammadan Constituancy and·not by 
a. partition of her father's .house and selling her share t! a Hindu Constituency. · · , . , 
meet her own marriage ~enses. · 94. Mahamaho(iadhya Chundlda.s Nyayatarkatlrtha, Presl· 

'f!tere are often ma.ma.ge . eonnexions between British den~ Bunglya Brahman Sabha, Nv. 4-A, D. L. Roy 
Ind~ a~!d Indian States. Till now the same Hindu Law Street, Calcutta. . • · . · 

· applied In both piAMs. If the draft Hind C i b ' Th · · 'al. b·. · . · ' . . 
law, there 'Will be different 1 w • th t u ~ 0 . ecoh~es · e lllltl o JOOtion to such a leg.sl11tton as the present 
Will be connecte . a m . e . wo 1am es. w .tch one, Is a.s has bee!l repeated by us many times, . that a.. 

llilferont pro~7e:U~~;~!·~l~ : eaU:t confus1~n. legislature composed -of heterogeneous elements-:-Hindus . 
.._'6ticultll~a\ property. Th. will . 11 

• ~r::!..l .regarding (most of whom are .un-Hindus) and non-Hindus, is not 
• . 

18 g'lVense ·"'"""d1vergence. competent to legislate on religious matters. which ·are. 
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jnherent in our- social rites and customs, much less. on PBT I -P&E'L~NABY r-
Hindu religious laws which were evolved by the wis!l and Ola'UIIe 2 (2) -Defutition of "Hind. " · to • 'd 
far si~hted Rishis og old from the V~dic texts, ~he seo.rets . Buddhists, Ja~, etc., who are not foll~wers18oi~e v~~ 
of whwh _cannot ~e preciSely apprecUited by the people of • and preach against yajnas enjoined by the Vedas, can't be 
xnodern tun~s ~av11:1g no culture of the Vedas·and Shastras called· "Hindus." If persons mentioned under tlie · 
far less an:y lfllllght !U the~. . ' . . . " Illustratio:ils , are intended to be regarded as Hindus, 
. The relig10n of the· Hm~us stands on R~velat10n and some qualifying epit!iet-sliould be added. Thus, tlioy 
therefore cannot ~e handle~ m any way on~ llkes, . . may ~e ca.lled~ Poli~i<ll!'l Hindus or "_Secondary Hindus. " 
. From other p~mts. of Vl.e.w. also the legwlature 1s nqt And 1t s~ould be distmci<ly mentioned tha.t toeir opinions, 
competent to legislate on religious matters, Some of these :when gom~ against o~hodo~ . views, ·should be totally 
e.re.- . , 1gnored while concernwg religtous questiol!S of the p,ure 

(1) the British <lollquered the country nom.i.nally from ( conl!ervativ<) Hindus. . 
th~ Mahamadans and really fro!~~ the 1\'Iahrattas neither Sub-castes should l}.ot be ignored. Children 'of Pa.rtiloma 
of whom bad .any power ~;!) interfere. with our religiom marpage do not, :strictly speaking; belong to any val.'ll&, 
The British therefore cannot claim that they· have derived They have 'bean clearly excluded in the &efinition in the 
the right. of such ·interference from the conquered rulers. . Code. • . , 
In fact they have never claimed that right, on the contrary, · Deflirltion of stridhana. is too wide. It is a technical 
they have repeatedly proclaimed that they will never term and. should include ouly sucli properties as have been · 
interfere with our religion. In conformity with the above mentioned in the shastras: . 
principle they' enacted some l?arliamyntary Stat\ltes which PART II.-INTESTATE SUCCESSION. 
clearly Msured us religious non• interference by the State. Inhe.ritance in lilndu Law is not a secular but a solely 
In later years, the said Statutes however were repealed religious a.ffair and as such must follow the directions of 
one after another but that has not in any way conferred· shastras. It is directly.' concerned with .Pindf!.. "Daya.t 
a.ny positive power on the State to interfere with oul- reli- pindani~ret dhana.m "...:..Manu IX, 136. Yajna.va.lkya 
gious ma.tters. Before the introduction of the Act of 1935, also says "Pindadomsaharaschaisham ':-'-U., 135. · One 
Bills on religion and religions rites could be in trod \toed · :who confers spiritual benefit on -the departed soul i8 
only with the previous sancit~on of the Governor-General. .entitled to inherit the property of the latter. "Pinda 
In the Act of 1936;religions and religious rites do nQt gotra rishi ~mbhandha. riktham bhajeran "-::Q:outama, 
'occur in the lists of subjects for legislation and coUSe· Ch .. 29 .. This spiritual side of the. question has been 
quently the question of previous sanction.has been omitted entwly tgnored by the Committee. . , 
altogether. Marria"e and succession do occur in the· According to the Hindu conception, !a.w iS not different 
lists. no doubt, 'but" as religions and religious rites have ·from religion. ·In. ~on:firmity _with the a.bove view, it was 
been omitted, marriage and succession occurring' in the held. by tb~ Judicial Comm1~e (in Tagore, v. Tago!'G) 
list ·should be interpreted to refer w the ~on-religious · ·th!l't the ~du Law of Inh~ntance is based upon the . 
parts oft~ose subjects. · . . . Hmdu religto~. ~? quotat10n gi"?'eb by 1\'Ir. Atul 

• (2) Queen Victoria's proclamation (of non-inter- Cb. Gupta,. VIZ-~ · ~~;a;ve!UI Asmm Praka.rane Lo~ · 
ference in religion) is a living document·with many crores Vyavahar~!.Vac~a!UI~ IS bogus. Theaotualpassagem 
of *e Indian people as wa:s exclaimed by a. number of ·~ayabhaga sonnding like .the above, rllllll t~us. · "Loka.• ' 
M p -, 'bile discussing tlie Government of India. Bill in- Sldtlhasya eva anu?adaka~.eva prayena asm:m prakarene: 

• ;· :1\ • • · · ·- vachanani'" meanmg that m the chapter' on Payavibhag 
)93 · , . _ . . . . , (partition of property) the texts ·are mostly .reitera.tioUll 

. (3) Even i! _the Legtslatu:e 1s legally compe~nt to · of what :the· people £6llow as customs. This does not 
legiSlate. pn r~hgtous matt~rs; Its· members cann~t surely speak in ariy way a.gainst th!' religious character of inheri.
be. co~1dered- to be. 9ualified .enough for the .~urp~se. tance· a.nd its inseparable connexion with the offering of 
This 1s also the opm1on of com,Petent authonttes like pindas .. The laws have been enunciated by ancient sages 
Hermann Finer and' others even in these degenerate like 1\'Ianu, Yaj!Uiva:Dl:ya, Nara.da, Baudhayan, etc., who 
days. . . . . . based their views (with no fi:ul.dam\lntal difference amongst 

(4) Even if they were so qualified, where is the demand themselves) o:Q. various vedic texts,· whether 'those vedic 
for such reforms as have been contemplateu by the Rau texts have been understood and interpreted by them 
CO!nmittee ! How·. many Hindus and what part of the correctly or not does n~ver occur .to the mind of a. Hindu , 
entire Hindu population have demanded such. revolu- Indeed., :to accept the mte~retattons of :p~rsons who are 
tiortacy changes in the Hindu Society 1 ·Is not their number almost mnocent of ~ansknt language m preference . to 
and proportion infinitely small. 1 Are they Hindus pro-· those ~ven by the ancient ~ges would be. nothing ahori 
perly so called! We sh~?uld reminP. t_he Government of sacrilege and.should be :OJected as sheer nonsense. . 
and the legislators of what-Sir James Fttz Stephen said . ~laus~ I.-This clause str~es at the roo~ of the propqsed 
while enacting the Special :Marriage Act· in l872 (witho\lt uniformity of law for all Hmdus. for which the reformers 

/pollutingthegenuineHinduLawofmarriage)- ' · : are so a~ous. A!!ficulturalland being excepted fro!D-' 
"Be a Hindu or not as you please; but b~ one thing the operation of this ~ode, one and the sal!?-e family _Will 

pr ,the Qther. Don't ask me to nnderta_ke the impossible be governed by two diffe_ren:t l~ws .. There IS no certamty 
task of constJ;Uoting a compromise between Hinduism and however tha~ the •Provmc111}. Legtslatures to whom t~e 
non-Hinduism which will enable you to evade the necessity power of legislation for agncultural lands ·~re left Will 
of knowing your own minds." · . fo]low ~he same ellll.otments as proposed by this Code .. 

. . h . u:-d . ' Ola'UIIe 5.-Females _ca.,nnot- have a]lsolute 'right to 
We are strongly of opllllon tat J.1.!.U .u. sd'ccesston,_.property except '"Str"dha ,. D lite· d 'd 

marr_iage being essentially .religious• ID:atters the laws can inherit'onJ, when fue;a~. no 8~:~ ~:~he:& o;:. 
- _relat~g t~ them cannot be mterfered w,th by t~e State. posed wi~ lead k fragmentation of property, dlsintegrafion • 

. l!mformty of law m~y ?e a p~la.~ble. expresstot;~, but_ of family, litigations and various other com lications. . 
It IS doubt~ul whether 'It. lS )'08Sl.ble Ot If!.& .necessity or As to the absolute right of women, the ~bha submits 
even !I desideratum. . The Hin~u sages en] om that .cus- that· a woman can have no absolute right to a property 
tom~ and usages of each place, tf hey d~ not go agams t unless it is stridhan. Jim\ltavahana., the author of the 
sliastras, should be kept mtact.-See YI!Jn&Talkya., I, 34!Y. Dayabhaga; say's "The wife .should ·simply enjoy the 
,Gau~~ma C~a.pter XI. · . , · , property and is not. entitled to dispose of o.r mcrtgage or_ 

· Yasl\lm d~sa yaachare vyavaharah Kul~sthite sell it." In support of·this, he quotes from Katyayana e.a 
• Tathll.lva pratpalyosau yada vasa.m upagatah. follows ._ · • · · 

,' Also~· "Desa-ja.ti-kule.dharmascha amnayairaniruddha Ap~tm Sayana.m' Bba.ruth. palayanti guraus tbita 
prama.nam." . . . • Bhunjitamaranat kshal'\ta dayada urdl\&mapnuyuh. -

However, that -much advertised ,lmiiormty even has A· childless widow rem.aining faithful to her deceased 
not been achieved, as some of the systems have• been ex- hllsband, should live self 'controlled in his house till death. 
plicitly excludett from the operation of this Bill. Barring After her death the natural heir or heirs of the original 
~h!l tw;, provinces of Bengal and Assam, Mitakasbara. is owner should inherit the property-Dayabhaga. 133. 
already. in vogue. almost ev~rywh~re in India .. We do Jimutavahana quotes also the following frQm Maha.bharata. 
not. see that.spe01al benefit 1s g01ng to be aohteved by. (Dandharma) :- · 
~!)is attem~t for the so-called uniformit:y. Strinam swe.patidayastu up.abhogapbalaha smritah 

· . In the Jighj; of the, above observatiOns, we proceed to Napaharam striya.h kuryuh p.atidayat kathanachana.. 
dis()uss some of the sections of the Code.' : . -:-the property inherited from the hu~band confers on th• 

l--32A . . 
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• ' "inheritance. And sucll prorision is not possi?le in respect 
. tho ri ht of enjoyment (i.e., life interest) only. She of inheritance to cash. 

"lfldow . g of it in a squandering n:mnner. . Oln:u-8e 23.-Persons suffering 'from the diseases a.nd 
must not dispotJO l t'on and the properties inherited by defects mentioned in the shastras (e.g., Manu IX., 201) 

1n all cases a ~vo? bly go to her paternal relatives or ·should be held disqualified. W? should not pretend to be 
a widow woul~m=~ given absolute power of disposi· morn kind hearted than our ancumt sages. 
other persons. . ~ 

tion. >L~ !so 811,.. • Nirindriya hyadayascha striyo p. ·•nm IV.-u·-ll.IAGE AND DIVOBO:il:.· Bauu.uoy&D& a >. • h .....,..., .........,. 
. . uti Tho sl1lti referred to runs t us : . " . . 

mata8~ sr . ·. driya hyadayadih-Taittiriya ~mhita . VI, Clause 2 speaks of two forms of Hindu ma.rriage-
5 8 27 ya ~ the interpretation of the a~ve"texts, ~he . (i) sacramental marriage, and 

•j" 

don:nutiee iS evidently prejudiced by a Vi&W to whi~ (ii) civil marriage. • · 
Dr. ])wa.rakawth Mittor committed hinlself.,in .his researc ' .Ail a matter of fact, there ca!Ulot be anything like Hindu 
work of his youthful days, viz., that the sruti ~fers n:J civil marriage. The expression involves a contradiction 
share of Soma juice only and not the shares m ge h · in terms. The provision fo_r su~h 1l> non-sacramen~l 

• That this is an • rroneous view is C?~e~ by .a.not er marriage can have no place m Hindu Law. Those )Yho 
sruti which has·no reference to Soma JUice which pomtedly want to viol!l-te the provisions of ·sacramental marriage 
dauies women's absolute right to property. " Ta wt- are f'rOO to have 1'\lCourse to the ordinary ~pecial Mn.rria.ge 
m&IIIISChallll ista 1111 daya.syache.w isate "-&tapa~a. Act which gives them the fnllest facilities in the niatter. 
Brahman& IV, 4, 2, 13. · " . bl If they want· to be called Hindus let them behav~ and, 

In fact that word "daya" meails hentll e pro- marry like Hindus. If not, they should b~k away from 
perty" ' · ~K- Is the Hindu fold and must not be allowed to make a naked 

' It 'may be added in this connexion ~hat .....,.nu 11 0 dance on the chest of the Hindu society. According to 
· characterizes women as Nirindriya (IX, 16) an!! therefore Hindn shastras they are :Mlechhas. "Sa.rvachara.vihina.scb.a 

ineligible for inheritance as stated by him in ~. 201 ; , 
It is simflly ridiculous to accept the interpretation of D;. Mleche ityabhidhiyate. 
Mittof (who is utterly innocent of th~ Vedssand !he vedic Marriage is the ~ost impo~t of all the samsk~~s 
mannerisms) in preference to that g~ven by an01ent sages (sa.crsinents) prescnbed for Hindus In generai-DwiJIIS 
like Manu, Vasistha, Baudhayana, .eto., to whom the· and Sudrlis, high and low. This is the only sacrament .to· 
vedic texts were directly revealed. . which even a Sudra is entitled. It acts as the foundation 

Regar&i'II{J inherita1We by daugkter . .L.Acoording to Hindu of 8ilt religious functions which extend over the entire life 
sha.stras, daughters do not geta share if there is a son. of a Hindu; the Hon'ble £he Law Member in 1872 clearly 

. Rigyeda ill, 31, 2 says-Na. jamaye tanvo riktha.m araik, put it down that the Hindu Law and religion on the 
i.e., 8. son does not transfer property to a girl. The Rjndu subject of marriage are. one a.nd the· tia.me thing ; that 
idea is that girls are to be engraftod on the family of their they must be adopte9 as a whole, or renounced as a "Whole; 
father-in·l~w. They become part and parcel. of that that if a man objects to the Hindu I.aw of marriage he 
family and for the welfare of the.t family they 'devote their objects to an essential part of the Hindu religion, ceases to 

• entire attention. ·If they are given a share in their father's be a Hindu, al).d must be deslt with according to the Ia. we,. 
family, they, while proceeding to the new family, will. which relate to a person in such a position, and it is there• 
wturslly look' bsckwa.rds wistfully, which will vitiate the fore regarded as a vital event in his life. It is a. pity that 
Hindu ideal. · The Hindu cultur~ is tije most ancient In the reforms seem to be specially bent upon breaking up 
the world. We think it extremely deroga,tory .to give up the sacred laws of Hindu marriage. . . 
our own an.d Imitate the Jaw of other communities who. · · 
have besn passing through experinlental stages and who - Ola'U8e • 3.-Sub-clause (a) embodies an apparently 
to do a Wily with the evils of their own dofective system, magnanimous principle and is likely to receive the applause 
often have recourse to wa.kf and other devices, viz., marry- of the public who generally take a very·superficial view of 
ing the brother's wife, uncle's daughter too, which· are things. The clause is not so iiDiocuous or magnanimous 
regarded by Hindus as instances ofince~t. as it appears to be. Firstly, the restriction is redundant. 

Rega.rding devolution of property extremG and undue. ~either the shastras nor the society approve, tolerate or 
consideration hilS been made in favour of women, as a recommend bigamy in-norma.! circumstances. As a matter 
resolt of which the property will slip away to outsiders In of fact, among the Hindus to have more than one living 
the course·.of a few decades. wife is a rare exception. It was prevalent for eome da.~ 

If widows and daugl!ters are aJlowed absolute ownerehip, among ~ very s~ section in :Bengal and even there it i& 
the syatom of adoption of a Dattaka. son for the perform. now extmct. • . . 
ance of religious observances of the family ~11 have very ' Secondly1 there may be som? cases where th? ta~ o£ 
little. scope. .Ail a. result, the religious chara.oteristioo of a sec.ond" wife b11comes. a. necessity. The Co~ttee m the 
the family will be gone. ·· · ' preVIous Code were good· enough to ment10n some such 
' To do awt~y with the manifold evils not desired by ,him, ca~es ~ut th~ ne~ssity in those cases caiDiot be brushed 
the owner of the property will have to execute a will- &S_Ide so summ1mly as they have done: 
a course which!& not much in vouge in Hindu society. The We disCllss some cases of necessity below:-. 
new syst;e!D ~11 be, hi~hly ?xp~nsiV6' a»:<< will encourage . In the case of adultery thl1 woman continues to be 
endless lit1ga.t~on and Will brmg m undesired results owing · th11 wife o{ the husband but becomes un.fit·for religious 
to laches which are quite natural with men .. We would · acts which are enjoined to be performed in company with 
ra.ther _Propose to rely on t~e . contrary course, v-iz., one · the consort who must be a llhaste woman. In such a' case 
!'ho :w:'s~es that BOIJ!-e of his aclditional ;elations should ~e ~usban.d. is to ~ke another wife. Again,. when the 
Jnhont hts property, IS free to execute a will to tli'at effect. wife IS a permanent mva.lid or barren by nature or diseased 
~e can assure the framers of the COde that this course or is sufferi~ from a loathsome disease the husband half 
will cover much fewer cases anq should the,refore be pre- to remarry m ol'().er to have ~ son which is ·th · 
ferred to the other o~?· · , object of marriage. "Putrsrthe Kriyate Bh e pru:.Ji' 

The right of part1t1on Q&nnot be avoided if there is no pind& prayoj&~~~~t " Sometinles there occur arya pu • ' 
ready mone~ in the hands of the male heirs. · :where the invalid or barren wife ask h hso~e cad stoea. 

Th lifying I •• h i'e Th . s er us~an e qua c ause w o has passed by marriage ~arry. ere IS no quest:!l!n of "'suppression " in the-
into a. fa.uilly ·other tha.n that of t\le intestato " is omiilous strict sense of the term in such a case. Monogamy is good .. 
as it pre-supposes the possibility of a diil:'erent case a~· bu~ 11:0mpulsory ·monogamy often leads to !Uldesirabl~ 
wlijch is inlpossible according to Hinqu shastraa.. socJa.l an.d moral results which may not· be 'shocking to 

Ola'U8e 14.-TheliBt of heirs to etri~ns does not foUow ~·of moli?t~ru1taste ~ut galling to the rea.!- Hindus. • 
any prescribed school of Hindu Law. . · ~ po lea considerations also, this· restriction is 

. . · , most mopportune as it will have a very · d ff< t 
Ola'UI!e 17.-Mamage oontrsoted outs1de caste is not the numerical-strength of th Hind a !erse e ec on 

valid. ' · . quits intelli 'bl . h th e u population:. It is not 
· Cia 19 Th "'" · · · · 1 . . gJ e w Y e Government should be over-u.e .- e couwt10ns required to be satisfied ~ea ous m 1ts attsmpt to restrict even b' h'l 1 
1:, \lt<>posterous. The husband is su•'posed to be the gamy is so largely in vogue among ;gam:A{uh 1 e P~ 
ttpo'P'lhn to know of the infidelity of the wife and to ,s:ommunity. · e amma. 

cf: t ~ 11s.me before a court of Jaw. . ·The ma ·a · · . 
g~ 'if ;t,-:fbe !Mletion does not provide for the. contin- is not hop~ 0{ a. 1d~o or an idiot is not, invalid if~~~ 

. · ~llllllonte embrace another religion after." Marrisge in rx.;20?.on e senses. Mann speaks of the.u' 
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The· ut~rance of Mantras should be mentioned as a, each family, belonging as they do to the same stock must 
be rega.rded as sagotra in the real sense Ilene~ the ' 
prohibition mu~t apply to them also. Thus the d~vice 
like the previous ones, is of no value. ' · ' 

requisite condition. . 
· "Alternatives. "-The additional points mentioned under 
this head, e.g., 3 (b) and 4 (a) should be included also in the 
other alternative list of.requisities. · '· 

Clause 6.-Which seems to yalidate (on the principle of 
factum valet) (i) inter-caste marriage and.Sagotra, as well 
as Samanapravara marriage, even in a sacramental marri
age, is a re!olutionary inno,vation which ha.s be~n intro
duced here m an unobstrus1ve an.d apparently mnocent 
lllif.nner so as to avoid detection- . 

(i) Inter-caste marriage : Anuloma marriage was 
aJ.lowed in other Yugas, but even then 'the Anuloma was 
to-be in due order. . Marriage between two different castes 
is wide enough to include Pratiloma. marriage alsci which 
is highly condemned in all Yugas. Pratiloma marriage is 
a misnomer ; it is no marriage but only a lustful combi-
nation. / ' . • 

(ii) Sagotra and Samana pravara marriages: Sagotra 
and Samana pravara marriages (o~ rather combinations} 
sJlecially among ·the twice-born castes; are ·invalid. 
ISsues born of such marriages are regarded as chanp.els and 
are. ineligible for inlleritanoe : . · 

Manu says- . . · 
. Asa.pin'cla. cha ya matuh asa.gotra cha ya. pituh sa 
pra.sa.sta dwijatinam dara.karamani maithune. 

~tis permissible to ..point out to the modern mrnded social 
l~g1slators that the principles involved in all these injunc
tiOns are based on theories which even the modern scientific 
world of to-day has found necessary to emphasise. The 
result of the system is a delicately balanced combiD.ation 
of ,exogamy and end'ogamy probably too subtle for the 
intellect and culture of legislators in h{ISte. It is worth
while- quoting a passage of Charka, the well known autho. 
rity of Hindu Medical. Science, which clearly states that 
the .gotra of the wife should be different from that of the 
husband- -

Atulyagotrasya rajahkshayante 
Rahovisrishtsm mithunikritasva. 

- Sarirasthaua, Chapter 2. 
Modern scientific researches have explained the remiltR 

of consangv.ino-qs marriage in num hers, reports of some of 
. which are quoted below: Dr. S. M Borwis (Washington} 
sa.ys:- • 

.. My resea.rches give me authority to say that over ten 
per cent of the deaf and dumb, and over five per cent of 

· the idiotic in our state institutions are the offspring of 
kindred parents. The frequency of imperfection of the 
children of such marriages has been noticed from the time 
of Moses or earlier and is 1Jroved by the fact that all the 
great moral Codes Biudu Mosaic and Roman-have all 
forbid.den such union 

Where " prasa.ta " means " fit " to be married (Mitak
ehara); or it may mean simply "is stated"; compare 
the meaniilg of the work " Prasa.msa. " in the expression 
"aprastuta.-prasmasa. " in Sanskrit Rhetoric. 

The reformers translate the word "Prosa.sta " as "is Dr. Frederic Pri~e, !II.D., F.R.s., in his Medicine quotes 
recommended", the norma.! implication being that a.- theviewofDr.EvicD.Nannamara·:-
di.fferent course is not wholly forbidden. But if that is so, '' Consauguinity of parents has been supposed to be 
marriage with aunt or sister eveD. caunot be held to be a <(8-Use of mental defects in children such as idiocy 
entirely forbidden ;•so. the negati<ln in 6 sagotra. is to be eccentricity, feeblemindedness, moral imbecility, degene:. 
taken as obligatory (Paryudasa.) as has been·elsa.rly stated 'racy and oligophrenia; etc. This is also the view of Dr. 
in the Mitakshara on Y&jnavalkya. The a.bsolute. cha.rac- Fletcher ,;Bench, Shuttleworth, Osler Savill and many 
teristic of the negation is clear !!-lao from the following text others. 
of Manu himself where he prescribes a heavy' prayaschitta ' As to the ineligibility of th!l issue born of intercaste 'and 
for inter-cour'se with a sa.gotra girl..,... sagotra marriage for inlleritance, Katyayana says :-

"Guru-talpa vratam kurya.t ~etlloh Biktwa sa.yo- .. Akramodha Sutaschaiva Sagotra Yastujayate 
nishu.'~ . · ' Prava.rajyavasitaschaiva na riktham teshil cha.rha.ti. 

Manu XI, 170. Sa.yoni means sa.gotra. and the latter is • 
exactly the word used in the corresponding text of y ajna· One born of irregular Anuloma marriage (not to speak of 
valkya. For the meaning of Payoni, compa.re a.lso M\)dha.· Pratiloma) 'one born of a sagotra wife and one who. has 
tithi and Govindaraj · of :Ma.nu II,. 134. In the verse reverted to the life of a grihi from the life of a recluse are 
" asa.pinda cbs. ", etc., Medhatithi, the oldest commentator not eligible for inheritance. ' 
of :Ma.nu, reads the fourth foot differently. With that Sagotra or Samano. Prava.ra Marriages even if completed 
reading "prasa.sta " may be tl!J!:en literally. ·The absolute should be regarded'' as invalid but· there should be no 
negation of sa.gotra marriage is quite in consonance with dissolution 'of marriage, ,nor should the wife be free to 
various other cloo.r t~xts 'of various other sages on the . marry again. In such· cases the wife is to be maintained 
subject of marriage. We quote only spme of them like mother-" Matrivat Enam Bbibhiyat ". . 
below:- 6 (really 7). There should be no proposal for regis-

(a) Sagotram ched amatya upayachchet matrivad tration in cases of a. sacramental marriage We have 
enam vibhriyat-Baudhayana. . ' reasoJl, to apprehend that the optionallty now proposed 

If one marries a sagotra girl without his knowledge · will be taken awa.y before long. " 
he should maintain her like his. mother. Oivi! marrinne.-Bindus have riothrng to do Wl'th c1'vil 
. · (b) Kumari-Sambhastwekah sagotrayam dwitiyakah -• 
B·_,:___ dr . 't h h d lstri 'da.h 'tab marriage. CivilmarriagellannQtbe regarded as an aspect 

rlldl.UM>Uyam sun a-Jam a .c ~ a VI ., .. :vs;:a. -. of Bindu marriage. It should be 'treated~ae a distinct 
Chandalas a.re of three classes : form of ~arriage. · · · 

(i) .begotten on an tmma,rried girl; Olame 23 . ..!..It should be clea.rly mentioned that the 
(ii) begotten on a sagotra woman,· gna.rdia.riship contemplated is in respect of arraugmg the 

, (iii) begotten by a Sudta on a Brahmin woman. marriage a.nd not in respect of Sampradan. 
(c) . . . ·. . . . Lakshanyam striyaui udavahet (a) The age limit should. not be fixed at 16 years, 

Ananyar-;purvikam kantam aspind~m yaviyasim. . Manu sa.ys that the daughter shall depend upon her gua.r. 
Aroginim bbratrin;latim~t samanarsha-gotram ; dian for her marriage till the expiry of three years from 

So also, Vasisbta, Vishnu, Apastamba, Gobhila, Agu· after her. first menstruation: .After that she may. select 
ta.mo., Sata.tapa, Na.rada, Paithinasi, Kathaka-9rihya, her own husband according to shastras. There jieing no 
etc., etc. . . fixed age at which a girl first menstruates, the age limit 

A new device is being reS()rted to for the purpose of for guardianship cannot be specifically fixed. Ifhowever for 
nullifying· the prohibition of sagotra marriage by making the sake of,convenience, a particular age is to be prescribed; 
CQ.pital out of the fact that, of the 4 va.rnas, the Brahmins we would suggest . 18 years as the age when ofle attains 
only haye Gotra. (Brahmin progenitor) of their own, llJld majority. - • 
the other three varna s have their go~ra · through· their There is no pro1rlsion for divorce under any circumstances 
Brahmin Ritiwiks (priests). So the sagotra-twa. of the in Bindu I aw. Marriages within prohibited degrees 
lower three varnas, is something unn>al,. t!leir .gotTa being Sagotras, Sama.na Pravaras, Sapinda.s, etc., ·even if solem: 
practically of a spiritual cha.raoter. Be~<l9. the reformebres nized without former knowledge of facts are considered 
say, the prohibition of so.gotra marriage· need not invalid but there can be no divorce and remarriage in any 
insisted upon .. Our answer to this is that sagotra-twa in . case; Only·in the case of a· marriage inadvertently solem.
respect of Brahmins being real t.he prohibition in respect nized during the period of " Asaucha " (period of " un •. 
to them can by no means be denied. As to the other cleanliness") of any of the spouse there is provision for 
three va.rnas, well, whatever may have been the case with resolemnization of the marriage between the same parties 
t.he origin~! progenitor of such family, t~e descenda.nte of after t~e expiry of Asaucha.. · , , 
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· '. · t the r~ligious charMter ofinhorita.noo. The laws 
in any ~y ag~:C:iat&d by ancient sages like Manu, .Yajnavalkya,, ' 

PA.ll'l' XIV.-AnoPTION. - l!;.,':,da ~a'::'dhayana, etc., who !>Mod thott vzow~ (w1th no funda 
ae limit should b~ lowered a.s a 1 ·diffuronoo among them) on vtmous Ved10 text.•, whether 

C'/au.!B. 5 (2).-The ~e at about 12; according to the menta V d' text. ba\'8 boon understood and interpreted by them· 
woman 18fit to co_nee.t W!nt·to adopt .after her first those 1

810 otdoesnoveroocurin..thomindof'a Hindu. Indeed 
sbastt'a.!l 8 wo!Dan 18 comp. . - cor~oot Yt 0[h: inwrprotations of persons who ~e a.lmoat innooani 

. b to aooep 't I.o.nguage in preference to those gtven by tho anoiont 
me!llltrnatlon. ·' f d thority to adopt should •not e' !.::!cld be nothing short of sacrilege and they &hould he r~jectad _ 

_ Registration o an 1.anum•ny ""ses, there may not be """' 
~ olsory as ~ ""'... t as F<heer nonsense. . 

1 
• 

~:ie~~ke for' registration before death. The consen Marriage is the most imp?rtant; of aU the Sa~skar11s 
• b · in writina ld ( am nts prosoribe.d for Hmdus m generai-Dwi]as and 

may ;r:~vision is0~Jearly against sha.stra.s and shou s:~as hi"h and low. This ill the' o~y sacrament .to whicli 

00
14

• 'tted p • . d . n a' Sudra. is entitled. It a.ct~ as the fo1UldatiOn.of aU 
1~m(·i) The latter portion of this clause, VIZ., ;n T:-.· ev~ 'ous functions which extend over the entire lifQ of a 
:mJ~ ...... sisters' sons" ~hould be delete. · e re :

1
u. The Hon'ble the Law Member in .1~72 clearly 

~~::,£a woman whom the adoptive father cou\d nt~ have . :ut ~t down • that the Ili.ndu Law and rehgton on tho 
legally married is eligible for ~eing adopte~. ? e c:: subject of marriage are one and the s!Ulle thing ; phat they 
of Sudrlll! only, the daug.hter s son and Slllte! ~ s: the must be adopted as II whole, or renounced ~s whole ; ~hilt 
however eligible for . bemg adopted according if a man objects to the Hindu _Law of ~amago he obJ~cts . 
sha.stra.s. · • . di;.~ t th to a1l essential part of the Hmdu re!igwn ceases to be. 11 

15. Dattahoma is essential for adopt~on Mcor .'it . 0 th: Hindu and must be dealt with according to the la11'3 
alla.stra.s and should n?t theyefore be dlllpensed WI m • which 're!a.t\'1 to a person in sue~ a p_osi~ion, and it is ther~· 
oase of pure conservatl'l:e Hmdus. bef 00 t' n fore regarded as 11 vital event ill his life. The reformers, 

18• Property v(;'8ted in the adopted. son to crest .0P h~m it appears are therefore specially bent upon deforming , . 
by way of sucoe~sion sh~ll not contwue •. ve h:wever the sacrel laws of Hindu marriage.· Adoptioll also is a 
after the adoption. ~ personal prope~,~~ n reli!!ious affair ·as it requites the performance of lJ. .Homa. 
should contin~e to ~est .m ~un after :h: ~do~Jot h , . · The" religion of the Hindus stands on Revelation and 

· . " Gotra rikth~ Jana.~tu na hllJ'tlt a r~a 11 1cco~in therefore cannot be interfere<! with. In England even · 
O!auae 19.--:Thl(l !dctu::ds~~~~~ be~~:d e~~espective of where phe religi?n is not bll?ed on !Wve}ation the religious 

to the shastra.s an ?P 11 th .. hts'to which a son 'laws cannot· be mterfered mth by laynwn. Dr. Hermann 
t':,~t~c t~! :o~~6t1f~:~r awoul3 h'!ve. been e~titled in. Finer, the•weU-kno~ authority .on.~olitics,. sa~s :-:-' 
such father's estate as it stood at the .tune of his death. "It is. imposs1ble fo~ the ordinary lll.Stttut10ns · of 
So the restrictions on the time of adopt1on a.s.proposed by Governments to penetrate mto the depths a~d master the 
thil! section are contrary to the shastra.s and as ·snch complexities of any modern branch of soctety and law 
onaeeeptable. · ·. · · ~ wjtbout the. special ~id. of those to. whom the matter is 
. In conclu'sion we would say that 1t has not been possible one of 'life-leng. and mtima.te acquamtance and to whom 

for u8 to place herein eJI our objections regl!l'difg ~he code all'things' are revealed :owning to the vital quality of the~ 
for w11ont of time and other rellllo!'s. W.e have discussed interest in the result."-The theory of l¥fod~rn Govern-
the more important points only. Those which have, not, ment, Vol. IT, page 753. . · · 
been discussed should no~ be taken w. ~e fre~ from. our, ' The abo~e view is also endorsed by Sir Arnold Wilson; 
objectio~. Full~r .expre~suln of our opuuon wf!.l be made who in ali article-entitled ' The Church and State', which 
at the tune of gmng OV'!dence before ~he committee. appeared in the English Review (January 1939) quotes the 

95. Bang\ya Varnashram Swarajys Sangb·[Satyendra. view of Lord Hugh Cecil and says:-· . · , . 
oath Sen Esq., M.A., Ex-M.L.A. (Central)....Seeretary). " He would exclude the laity from the 1discussion of 

W h ' · ·uu· · dA•·i! on such Codes •• the mystery of sacraments, which belong& to Bishops and, e ave g1ven our 0P ons m v.., ~ b rdin tel t th I H uld 't · · well as on Bills based on them several- times during· the · su 0 . a .. Y 0 0 c ergy. ~ wo peruu n~.mtrus1on 
last few years. WP are _really tired. of doing .the same by the }tuty on the stew?mlship of the ·myster1es of the 
thing over ilnd over again during the present times when Gospel. . . . . 
life hiiB .become a veritable burden to m11ny. •We conf~ss It was from the same ptmciple as enunciated libov6 
we feel it reall.r difficult- to keep pace with such rapidly that ·even ·in England, ma~rialistic as she is, a separate 

. changing views of the Committee. The oonsider~tion ·of body of experts was formed, under-the '.Church of Assem· 
such momentoliB questions might well be postponed till . bly Act' even II!\ late as in 1919 to deal with matters of· 
the retuni. of nol'lll.il times. It is our misfortune that religion, which were left outside the ordinary scope . of 

, while the other communities are suffering from divine Parliament. This W!l.'l· also. the policy of the. British 
dispensation only we, orthodox HindllB, are sl!ffering from Govenunent with ~gard to fndi!l', and' for :klng religion, , 
humii.n opprei!Sions !l.'l well. . · . was regarded as a s.acrosanct subJect beyond the scope of 

. · ':rhe initial objection to such a legislation, as hilS been le€;islation, . · 
t'epeaWd by- us many times, is that a legislature composed ·We beg to submit that Succession, Marri11ge, etc., being 
of hetorgeneous elements-Hindus (most· of whom are religious matters the laws relating to them cannot be . 
Ull-~~s) and non-Rin~~1s, is no~ con:ipote~t t9 legisla:te i{lterfered wit~ by ~ny body, not even by the State. , We ·· 
on religtous matters wh16h are inherent ill our soc1al will discll8s this pomt more fully later on at the end of our 
CliBtoms and rites, much less on Hindu religious laws which observations. · · · ' ' 
were ev?lved .by the wise ~nd fllr.sig~ted Rishis of old ~om As to absolut:e right of women, theSh11stric view is that 
the .V e?Jc texts and the pom~s of which cannot ~ prec~~ly a :w:otnan· ca?- have no ~bsQlute right to a property llllless. 
apprecw.tod by the uncultured and. w~developed capamt1es it· IS "Stndhan." J1mutavllhana, the author of the 
of the degenerate people of modem tunes. , . Dayabhaga says : " the wife should sim 1 · 
·· ~~~ritan~ ~Hindu Law is not a. seoul~ but~.religioull propllrty a~d is not entitled to dispose of ~/m~:£0: et: 
affatr. It 18 directly concerned With Pmda. Dadyat sell it.'' In support of this he quotes from Ka,f g 
pindam ha.rot dhani\Jll." lii:Unu IX., 136. Yajnavalky'a also as follows:- , , yaya.na 

, says, '.P.indlldomsaharasch8lllham ll 135. 0~10 w~o con- Aputra Sayanam Bhartuh palayanti urau sthita. 
ters spmtuai benefit on the cieparted soul IS. ent1tled to Bhunjiti\Jllaranat kshanta dayada urJ1 yuh. 
inherit the preporty of latter. Gauti\Jlla. also says the ~A chi!~ wido1v remain.ing faithful t ~~apU: · · ed 
llillM thing-" Pinda-gotra-1\il!hi-Samba.ndhah.riktliam husband should Jive self-controlled in h' h er . eceas 
bhajeran."-CL. 29. This spiritu11! side of the question has After he~.death the natural heir li l_ll ofehtil{ d.e~t~ 
~n entirelY'ignored by the Committee. • owner should inherit the ·pro::;rty:_li'SD_ o bthe_ orJglm3a3 

di •- tl Hind · ,_ ,_ ,,"'· J' '-- ,._ aya a<>a • '. N .B."-J.,ooot ng w •• • ~ conooptlon, "'": .. n.ot wn•rent llllUtllva-na quotes also the follol . . fr 0 M h 
·from relig•on. ~ confortn!tY wttb tho abovo Vlow, 1t ha.a bQen bharata (Dana.dharma) ._ . . vmg om. fr 8·. 

bold by tho Judi:1al Col1lln1tWo (m !l'agore v. Tagor.), that " Tho · S · . . ' 
,.Mindu Law of Inheritance l~ ba.qed upon tho H ndu religion."· trmam Swap11t1dayastu upabhogaphalaha lllllli.tah 

'iho_ quotation given by Mr. 'Atul ,Ch. Gupta: vi~.~ • "·Pray<ma Napaharam Stljya.h kuryuh patidayat kathan hana · 
-.., 'Ptak:arans LokA· Y;vavahareru Vaclwiruu " •• bogus. The The property inherited fro th h b • 0 ' 
11ob.W, ~ in tho Dayabhaga commentary sounding like th& • • d h . h . m . e . US. and cohfers on the . 
..,.':"·"""' t.hU&-" Loka-Si~~ya. ~va anubad!>k.onl•va prny~>na WI ~w \ ~:?g t ofe~J?yme~t (I.e., l!fe-mterest) only. 1 She 
~~"""'"""' Vachana.ru mt~a~UJ~g-tha.t m the chapter on mus no ""'pose. of It ma squandormg manner, 
"- ot ~o.rtition or property) tho te:rta ""!' mostly re-itera. • In· eJi cases the absolute interest of 11 wido 1d 

tho -people follow aa cuatoma, This dooo not speak mtroduee a revolution, and thA :...· "-L W: .wdou 
• • · · , , ~ prope~ ~~~s uwento • by 
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,rldo,vs would inval'ia.bly go to her paternal re1atives or excluded. from the opera.ti~n of this Code. Barring th~ 
o~her pers<?ns if ·she is. given ab!!8lute power of diapositim:i. ~o provmoes Qf Bengal ·and .Assam, Mita.ksha.ra, is already 

:Baudha.yana also ·says : " Nirindriya hya.W<yascha m vogue almost everywherl' in Ittdia. What iS the special 
striyo ma.ta. iti sruti." The Sruti referred to runs thus :- benEfit that has been achieved by that unifiootion ! None. 

"Striyo nirindriya. hyadayadih "-Taittiriya. Sam- The Code speaks of two forms of Hindu marriages-
hita, VI, 5, 8, 27. As tt> the \ntorpretation ofthe above (i),Sacramental mArriage and 
texts the Committee is evidently prefudiced by. a view. to (ii) ·Civil marriage. '. . . 
which Dr. Dwarkanath Mitter committed hint~olf in his .Buh a~ &: matte~ crf fact, there ca.nnot be anjrtbing as 
rosoMch work' of his -youthful days, viz., tlmt the Sruti Hmdu Ciyil, ma;nago. Iu fa~t, the expression involws 
refers to a· share of Somajuice only aJ;l.d not to shares in a contradictton m tcr~1 s. Bostdcs, the provision of such 
general. Th~t t~is is an erroneops view is con~rmed by non-sacrament\\1 mamago is redundant. Those who want 
&nether Sru,t1 wh1ch has .no reference to SomaJuice .a.nd to violate the p~ovisions crf sa~ramenta.l mi!J'riage do that 
which P?intedJy ,denies wo~en's absolute right to pro- generally by bomB actuated by some sordid motive such' 
perty-' Ta. natmanscha.na JBate na dayasachana isate "- as lust or ea1·thly g.ain. To satisfy thf) propensities of · 
&tapatha Brahmana, IV, 4, 2, 13. · • such:people the ordmary s~cial Marriage Act is there, • 
- In fact, ~e word ' days ' meaD.$ ' heritable proporty.' the reformers have already gtven them. the fullest facilities 
In .{tig Veda III, 31-2. (" Na ;Tamaye, etc.'')- quoted below m tl:e matter .. Why then this corrupting complication 
the wo~d i$. neither Soma nor daya but "riktha," (pro- of ~ndu mamage ! If they want to be called Hindus 

'perty). · , · ' let. them behave anti marry lil;:e Hindus.. If not th11y 
. It may be added in' this connexion that Manu ·also should break away from the Hindu fold and must ~ot be 
characterizes women as Nirindriya:' (IX,lS) and therefore • allowed to make a naked dance ·on the chest of the Hindu 

.ineligible for (absolute) inheritance as stated by' hint in ?ociety. · Ac~r?ing to Hindu S!iastras they are·M!eohhas. 
IX, 201. Itissimply ridiculous to accept the interpreta- Sarvachara~schaoMiechha ity!lobhidhiyate.' 
tion of Dr; Mitter (who is utterly innocent of the Vedas Part IV, clauae 3, BUb-clause (a) which embodies an 

·and the Vedic maunerisms) in' preference to that 'given apparently magnanimous principle is likely to receive 
by ancient sages like Manu, Vasishtha., Ba.ndhaya.na, etc.,' the ap~laus~ of the. p1,1blio who gell?tally take a, very 
to whom the Vedic texts were directly .revealed. Sl!perfictal vtew of thmgs. , The clause 1s not·-so innocuous 

Alisolute oWn.ership of wealth by weak minded persons or magnanimous as it appears to be. Firstly the restric-·· 
like women is a fruitful source of various evils .. ·As stated tion is redundant. Neither the Sbastras no~ the ·society 
in the Git& (I. 40-4L) the. whole family is destroyed if a approve, tolerate or recommend bigamy in normal cir
woman belonging to that family becomes uncha..qte. Hence cumstances. As a matter of fact, among the Hindus to 

. it is that the sages. wanted that women should live. a. con- have}hore than one living wife is a rare exception. It waa 
trolled life. · preva:lent· for some days among a very SIIlall .section in 

Regarding inheritanCQ by daughter : According • to Bengal and e.ven there it is now extinct. 
Hindu sht\stras, daughters-do not get a share if there is·a :Secondly,,there may be some cases wherej;he taking of. 
son. Rig Veda III, 31, 2 says-" Na Jamaye tanvo rik· a second wife becomes a necessity. !.[he Committee in' 

· thamaraik ",i.e., a son does not ~nsfer property to a. the previous Code were·good enough to mention some 'Such;· 
girL The Hindu. idea is that girls are to be engrafted ·on. cases, but the necessity in those cases cannot be brushed 
the fal)lily oftheir father-in-law. They become. part and ·B:side so summarily tts they have done.· No name that 

· parcel of that family and to the welfare of that family of-e. Hindu or of. a non-Hindu is s9 great or weighty as to·_. 
they devote' their entire, attention. If they are given a. b~ a~le to supersede the revea;led laws laid down by the 
share in thai! father's family, they, while proceeding to RishtS ofold. The catchy hackneyed expressions viz. 
the new family, will naturally lo~k backwards willtfully, 'the ti)n~ hlU! arrived,' : 'the general trend of ophuon;: 
which. will vitiate. the Hindu ideal. The Hindu culture and the like are to be discarded not· only with contemp~ 
is the most ancient in the, wor\d. We think it extremely but also with distrust. · · · · 
derogatory to give up our own and imitate the law of other . · We discuss .some ca.ses of necessity oelow :..:... · . · 
communities who. have beell passing through experinlental In the case of adultery the woman continues to'l>e: · 
stages and who; to do a. way with ·the evils of their -'OWU the wife. of the hu1h!l'nd ~mt becomes unfit for· religio~ 
defective ·.system, often · have . recourse to Wakf and· acts wh1ch are en)omed to be performed· in company 
other·deviees, viz., marrying the brother's wife, uncle's with the consort who mnst be. a chaste woman, 'In such a 
daughter,' etc., which are regarded by Hindus as instances _case the husband i~ to take another wife. Again wheri' 
of incest. · · · · . the wife is a ·permanent invalid or barren the h~sband' 

Regarding devolution of propeJ;ty extreme and uriduQ ha:' to remarry.·i.n ordzr to have a so? which is the primary· 
·consideration has been malle ~ favour.of women, so much ObJect of ma.l:riage, Putrarthe Kriyate Bha.rjya putra.h.• 
so, that the property -will Slip. away. to outsiders in coo1r,11e pinaa.prayojana.' Sometinles . there occur some easel' ' 
of a few decades, · · , . ' where the invalid or barren wife asks ·her husband to re-· 

· If widows a•td d11.•:tghter8 are allowed absolute ownership' marry. There is no question of ' supersession' in the 
the system pf adoption of a Da.ttaka son for the perfor. striqt sense of the term in such a CIU!e. Monogamy is' 
mance of religious o.bservances of the family have very good, but compulsory monogamy often·leads to undesirable' 
little scope. As a result, the religious oharacteristics of social and moral results which may not be shocking to· 
.the fainily 'll'iJ.l be gone. . many of modern taste but ga.!ling to the real Hindus.· 
; To do a. way with the ma.nifbld evils not desired by hii:n, Our apprehension expressed on· the previous occasion·· 
the owner of the. property will have to execute a. will, a, that as there caunot be and_ ought not tO be any nullity 
course which is not much'. in vogue .in Hindu Society. of Hindu ·marriage the proposed ·compulsory monogamy 
The new system will be highly expensive and! will encoura.ge is designed .to bring in a proposal for divorce in Hindlf. 
endless litigatioJ?. and will bl'ing in undesired result.9 owing law as the next step has come true. We shall deal with 
to laches which are-quito natural with,men. ·We wguld · the subjt>Ot later on in detail. , · • 

~ rather propose to rely on the contra.ry course, viz. : One From· political considerations also., this restriction iS-
who wishes that some additional .relations should inherit most inopportune as it will have a ve;ry adverse effect on: 
his property, is. free to execute a will to that effect. We :the numerical strength of ·the Hindu population It is 
can assure the framers of the Cqde that the contrary course not quite intelligible why the Committee should be over
just mentioned will cover much fewer oa.<les and should zealous. ~ its attemp~ to restrict even bigamy while poly. 

·therefore be preferred to the other OIW. • . . · gamy lB. so largely ·m vojNe among the MuhammadaH 
. , Unification of law is certainly a palatable expression, but oommuntty. · .. · 

it is doubtful whether it is possible or is a necessity or . ·Part IV, ~u.se 6 which see!i:s to validate (on the prin• 
even a desideratu,m. ' The Hindu sages e;njoin that customs c1ple of factum-palet) (i) Inter-cast~; marriage and Sagotra 
and us9.ges of each place, if they. do not go against shastras, as well lUI &mana pravara mama.ge, even in , a sacra· 

. should be kept intact; · c · mental marriage, is a revolutionary innovation whioh bat 
"Yasmin dese ya· achare vyanita.rah kula. thitih. 'been introduced here in an unobtrusive arld apparently 

i . Tathaivl!. pratipalyosau -.rata v:a.s~m. upil.gatah'"~ innoo~nt manner so as t.:' ~~:,void detection. . . 
' Yajnavalkya I-343., Also, Pesa-Jat!-Kuladj:mrmascb.a. ' (1) Inter-ea.ste mamage : (Anuloma WIU! allowed in 

amnaya.iravir\iddttlli prama.na.m"-Gautam& CL. XI. other Yugas, but even then the Anuloms was to be in due 
· Howe~er, that much advertised unification even btl~ !lot or~er .. Again, m!l'rriage bet~n ·two different castes is 
been aohioved, as some of the systems haV& been erpllcitly mde, enough to mclude Pratiloma also which ~ highly 

·' 
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' ,Mod~ scientific rese&r~es have explained the resuits 

emned in aU YugM. Platiloma ;m~e is a. mis· of consanguinous marriage m numbers, reports of some of 
oond . . othing bat a lustful oombmatiOn). which are quoted below :-Dr. S. M. Berwis (W¥hington) 
nome;: Jt IS n d Samaua-pra.vara. marriage : Sagotra. 

1
8
nJ Sagotr& :!a marriages (or ra.thel: combination)- says :-

and. am=;: tbe twice-bern castes are invalid. The " My researches give me authority to say that over 
~bY of such marriage are regarded as cha.nda.l&s and ten per cent of the deaf and dumb, and over five per cent 
ISS1l6 ora . inb . . of the icqotio in our state institutions are the offspring of 
are lPeligible for entanoe. kindred parents. Th~ frequency of in;Perfection of ~e 
· Manu says:- ch 'tuh children of such niarna.ges has been not1ced fro~ the tlllle 
· A sapinda. chaya matuh e.-sa.gotra ~ ya. pl · · · .of MoseS' or earlier and ill proved by the fact tliat all the 

Sa pra.santa dwijatinam darake.ramaru lllatthune. ) '""at moral codes-"Hindus, Mosaic and Roman-have e.ll 
Where pra.sasta means 1 fit' to be married (Mitaksha~ .i .,.-
or it o:iay mean ainlply ' is stated ' ; compare the meanmg forbidden such union. 
of the word 1 prase.msa' in the expres~on 'a-prastuta- Dr. Frederic- Price, lll.D., F.R.S., jn his "Medicine" 

0 
pl'8$msa • in sallllkrit Rhetoric. , . quotes the view of Dr. Evic D. Macnamara;_:- · 
. The refonners translate the word J?rasasta as . lS. re· " Consanguinity of parents hae been supposed to' be 
commended • the nonnal implication being that a diffe~nt a cause of mental defects in children such as idiocy, eccen. · 
eoursilia not wholly forbidden. Bnt if that ill so, mart;Jage trioity feeble-mindedness, mor~l imbecility, dewneracy 
with aunt or sister even cannot be held to he entirely and oligophrenia, etc.' This is also the view of Dr. letcher 
forbidden ; -

80 
the negation in a sagotra is to be ta~en as Beach, Shuttleworth, Osler Savill and many others. 

obligatory (Paryadasa) as hal! been clearly stated m. t~e -As to the inllligibility of the' issue born ofinter-oe.ste and· 
Mitakshara on Yajnavalkya. The absolute c~aracteristto Sagotra marriage for inheritanc!l, Katyayana says :-
of th& negation is clear also from the followmg text of ' Akramodha-Sutaschaiva sagotrad Y81!tu jayate. 

• Manu himself where he prescribes a heavy prayaschitta Pra.vrajyavasitaschaiva na riktham teshu charhati. 
for intercourse with a Sagotra girl. · -One born of irregular .Anuloina marriage (not to speak 

"Guru-talpa vratam kui:yat retah si.ktwa..say~nishu." of pmtiloma) one born of a sagotra wife and one who has 
· · Manu XI, 170. Sayoni means Sagotra and the latter is reverted to the life of a gtihi from the life of a recluse are 
exactly.the word used in the corresponding text of Yajnl· not eligible for inheritance. 

, ve.lkya. For the meaning of Sayoni, compare also. · · f b dis 1 · f · 
Medhatithi and Govinda.raj on Manu II, ,134. In the Divoroo.-Divorce o a spouse y so ution o mamage 
verae • ~e.pinda cha,? etc.,· Medhatithi, tlie oldest among Hindus is a revolutionary idea. Manu says :
commentator of Manu, reads the fourth foot differently. . " N 8 nishkraya-Vis&rgabhyam bha.rbur bharya vimuch· 
With that reading 1 prasasta • may be taken literally. yati: Evem dhasmam vijanimat prak,Aajabati·nirmitam." 
The absolute negation of -Bagotra marriage is quite, in [Neither by sale nor by repudiation can a Hindu wife be 
oonsonanoe with varioiis other clear texts of various separated from the husband. This rule has been prescribed 
other sages on the subject of marriage. We quota only by Prajapati .(the creator).] ' ' · . 
110me.of them belo..t,:- ; / There is a verse in Paraaara Samhit& (IV, 30) as well as 

(a) Sagotram ohod a.-matyO: upayachohhet mamva.d, in Narada Samhit& (XII. 9'() which apparently s&n'Ctioas 
enam vibhriyat-Baudhayana. · re-marriage of a woman under certain circ~tanoea &tid. 

-If one marries a Sagotra girl without his knowledge he thus. pre-supposes' dissolution of the first ~ge. The 
should maintain her like his mother. ' verse runs as follows :- · · " nt:.· L\ 

(b) Kutnari-Sambhastwekah sa-gotrayam dwiti- · Nashte mrite pravra~t& khive cha/patite patau 
y~~h . Bra.Ju;ne.nyam sudra-j~nithe.h ohandalah · Panchaswapatsa viar~iam patir&ngo vidhiyate ., 
tnndhah SU)tltah-Vyase.. . , -when the husband disappears,\ is dead, becomes a 

-Che.nda.las are of th!ee classes :-(i) begotten on ari. recluse, is inlpotent or is fallen-i:ii'these extreme circum· 
unmarried girl, (ii) begotten on a sagotra woman and (ill) stances a second hlisband is pr~scribed for a woman 
begotten by a sudra on a Brahmin women. · · . . . '· 

(c) · . . • i.akshanyam striyam udvahet, . The applicat1?n of the v~se hal! been variously inter· 
Ananyya-purvik&Dl kantam a.-Sapindam ye.viyasinl. preted. Ac_cording to some 1t refers to V agdana (betrothal) 
Aroginim bhratrimathinl a-samanarsh&·gotraj&Dl. a:n~ according to others. it refers to a second mllJ'riage 

So also, V asishtha-Vishnu, Apastamba, Gobhila Ge.ut&nl& (if 1t can be called a marnage at all) although such practioe
Satatapa, Nar&da., Paithinasi, Kathaka-Grihy~ 'etc., etc. ' has heen condemned by the Iaw:givers in the same breath. 

A new .device is being resorted to for the .Purpose of · In oe.se a w. o:tp.an takes a second husband ilhe is called a 
nullf£ying the prohibition ofSagotra marriage by making Punarbhu ~asishtha Ch:17). None_s"l,oufd eat from her 
capital out·ofthe fact that, of the four Varnas, the Brah- h~ . (Angtr~, 66) .. Her husiland lS called ·Punarbhu
mins only have Gotra (Brahmin progenitor) of' their own, :pat1 and her .lSstte .IS called J;'un&rbhava. 'Their position 
e.nd the other,three Varnas have their Gotra through their lS very low m soc1ety and they have· b_een described as 
Brahmin Ritwika (priests). .so, the S~otra-twa of the Apankteya and are th~refo:e to ,be avoided in feasts; 
lower three varnas 111 something unreal, their gotre. being sacred study IIJ!d matrlDlomal a,lllance (Manu m .. 155, 

· practically of a spiritual character. Henoe, the reformers 166). 
say, the prohibition of Sagotra marriage need not be in· · · 
listed upon. Our anewer to this is that Se.gotra-twa in .Moreover, such re-marriage has been discontinued in the 
respect of Bra.bme.us being real the prohibition in respect Kaliyuga. ·In support of this view, Madhavacharya the 
to tliem can by no mean's be denied. As to the other three commentator on Paras&ra., quotes the following from Aditya. 
vamas, well, whatever may have been the case with the Purana.:- ' 
original progenitor of each family, the descendants of Adhayah P,un&r udvaham Jyeshthamsam go-va.dham 
each family, belonging as they do to the same stock must tatha. - · · · 
be regarded as sagotra in the ~eal sense. Hooc~ the Kal~ pancha na.kurvipa bn;,atri.Jayam Kanandalum. 
prohibition must apply to them also. Thus the' new (Re-marnage of a women, preferential share for the eldest 
device, like the previous ones, is ofnocvalue. ' . · brother, etc., those should l)ot be doneinKali yuga,) 

I~ is p~nnissible to point. o~t to the modern •minded' It sh uld b b d h~ · · 
so.mal le. gislators that th. e pnnc_1ples involved in all th••e p 0 e !em~!l1 ere t at the prescription ... Kalau 
in t b d ~ arasarah Smntah relates to the rules of Pra;yaschitta 

June tons are ase on theories which· even the modern only._ However, far from prescribin17 dissolutl'on of 
scientific world of today has found necessary to emphasize m 11 th ......., 
~he result of the system is a delicately balanced comhina: an;age .a. . e sages say direotly or indirectly that· 
tion of ell:ogamy and endogamy probably too subtle for m!l'ma.ge 18 mdis~oluble. .Par!Ulara clearly says that the · 
the in~eot an~ culture of legislators in haste. It is -;J;e s~uld no~ ~ult & husband even though he be poor, 
wort~hile quo~mg a PIIS;S&ge of Cha.raka, the well-known N ~ 'eJ!tc. DISease of course includes in! potency. 
a.uthonty on Hindu Medical Sc1enoe, which clearly states :t1 tr 0 ~ very clear on the point. He · says as 
tht.t the Gotra of the wife should be different from t .. "·t 0 owa :'-Ma.rciage consists of two parts (1) betrothal 
ot the huaband; · , · wo and !2> saorament. Betrothal may be broken on'Suffi.oient 

t;!Yt.:gotrs.sya ra:jah-kshayQte. · grounds but t~e sacrament is indissoluble. , 
O'liBriahtam mithnnikritasya. . ~aY?:_~yatam proktam varanam dosha-darsanat 

· -S&rirasthana, Chapter 2. . &m·e·':'"'&na.Saii!.Jikaro niyatsm dira-lakshanam" 
• -Nara.da Chapter :.rii. 3. 
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Those who have properly understood the priliciple of- govern?d by tw~ duferent Jaws. Uniformity indeed 1 Hindu marriage can· easily see that the Shastras cannot there IS no ()ertainty that the provincial legislatures will 
ordain otherwise. The ·Mantras solemnly uttered- and xollow the enactment proposed by .this Code. 
repeated during the ceremony signify spiritual unification . Clause 5-class 1 (ii).-Females cannot have absolute 
of the two beings. The reformers make capital out of the n~ht to J?ropert~ except ,, Stridhan." Daughter and 
verse "Nashte Mrite, etc.," but they forget that if their Widowed wife can mherit only when there is no son. The 

' interpretation is accepted, those who go to foreign coun- s~h.eme pr?posed will .lead to fragmentation of property, 
tries beyond the seas, being fallen ~tccording 'to bhastras dismt~gra~10n of fanuly ,_ litigations and various other 
are liable to be divorced by their wives. , · ' complicatiOns.- · 

Lastly, the Legislature is not competeJ:Jfi' to legislate on Clause 8 (~)-;-The prinCiple \)nunciated is' not clear a~d 
religious matters from various considerations; s~ems to b!l v~01ous; woman remains a sagotra of her father • 

· (1) The British conquered the ~ountry nbminally from till her marr~age. ' 
the :Muhammadans and really from the Mahrattas neither Clause 12.-The right of pre-emption cannot be e.vailed 
'of whom· has any power to interfere with our religion. ofif there is no ready money in the ha.nds·ofthe brothers. 
The British therefore cannot/ claim that they.have derived . ·The qualifyjng clause ''who ~as passed ·by marriage
the right of such interference from the. conquered rulers.· mto a family other than that of the intestate •• is ominous 
They have never claimed that right ; . on the contrary, as it -presupposes the possibility of a different case a.ls~ 
they:_ have repeatedly proclaimed. that they will never which is impossible according to.Hindu Shastras. · . 
in1;erfere with our religion. In conformity' with the above · Cia lise 14.~The .list of heirs to Stridhana does not 

· priilciple they .enacted some parliamentary statutes "which follow any prescrihe.d school. . 
. clearly assured us religious non-interference by the State. Clause 17.-1\!ltrriage contracted outside caste is not 
True, the said statutes have been deleted one by o_ne, but valid. . · 

. tha~ doe's not confer any positive power to interfere. Clause 19.-The conditions .,equired to be satisfied 
Before the introcfuction of the Act of 1935 Bills on reli- are preposterous. The husband is the last person to 
gions and religious rites could be ifltroduced only with the know <>f the infidelity of the wife and to expose the same 
previous sanction of the Governor-General. In ~he Act before a Court of law. , 
of 1935 religions and religious rites do- not· occur in the Clause 21.-TM'clause does not provide for the contfn

'lists of subjects for legislation and consequently the ques- · gency ·if the descendants embrace another religion after 
tion of previous ·sanction has been omitted· altogethe~~ inheritance. And such provision is not possible in respect 
Marriage and succession do occur in the lists no do,ubt, Of'inheritance i.e C8.Sh. . ' 
but as religions and religious rites have been- omitted, Clause 2:f.~Persons ·suffering from the dieeases and 
marriage and succession occurring in the lists should defects mentioned in the. Shastras (e.g. Manu IX. 201) 
be interpreted to refer to the port-religious parts of those shoulc:L-be held diequalliied; We do not pretend to be 
s~jects. , "· · · . · • · more kindhearted than our ancient sages. · · · · 

(2) Queen Victoria's Proclamation (of. non-int~rferen.,!lli PAll.. T IV.~MABBUGE AND DlVOBCE. 
in l't'!igi;on) is a living' document with many crores of the -
Indian people as was exclaimed by a number of M. Ps. Clause 3·!a).-;-But a husb~nd; should be allowed to ta.J,:~ 
while discussing the Government of India Bill in 1935. a. second w_Jfe if ~e fust wif~ lS. barren b~ nature or by 

-(3) Even if. the Legislature is legally competent to legis; disease,or IS sufferillg from a loathsome disease, such as 
late on religious matters, are the legislators qualified enbugh ' leprosy • etc. · - . . '· · . . . . . , . 
for ·the purpose as set forth by competent authorities like : -(~) The mamage of a luna~c or an 1diot lS not mvalid 
Hermann Finer even in these degenerate .days. if h_e lS no~ hoJ?elessly beyond hiS senses. Map.u speaks o£ 

(4) Eve!l if they are deemed to be qualliied accorcllng tbetr mamage mIX 202. .· ' 
to the above test where is the demand for such reforms Cla:use 4 (2).-The. ,utteran~. of 1\!ltntras should be 
as have peen contClnplated by the Rau Committee ~ m~~tioned a~ a ~?qw.site co~~tion. . , 
How many Hindus and what part of the entire Hindu . Alternatives. -The additional pomts ~entioned Ulld~r 
population ·have demanded' such revolutionary .changes- this hjlad,. e.g., 3 ,(b) ~nd 4 (a) S~?uld be mcluded also m. 

-,in the Hindu society 1 Is not their number ~nd propor- the other alternatl'~e_list of, reqw.sltes: , . . . 
j:ion infinitely small~ Are they Hindus-properly 80 called~ Clause, 6 (a), (b).-ContaJD revolutionary,vtews whtch 
We should re])lind the Government and t.he legislatOrs · can by no m~a.ns be encour~ged. Sagotra. and S~man~
of what Sir James Fitz Stephen 'Said while tmltcting the pravar!J. ~amages ~re not va~d •. Inter-caste :dl.amage m 
Special Marriage Act in 1872 · (without polluting the Kaliyu~a IS n?t valid.· . . . . . . . 
genuine Hindu Law of marriage). · . Pratiloma mter-casU! alliance IS" no m8ol'f\ll:ge at '!ll· 

· "Be a Hindu or not as you"please; but be one thing lt has been severely condemned for all yugas. . , 
or the other.· Don't ask me to'undertake the impo~sible ~la.use. 6 _(really• 7).-There should ~e no proposal o£ 

~ task. of constructing a compromise between Hinduism registration m cs~s of. sacramental marn~ge. We clearly 
and nQn-Hinduism which will enable you to evade the see :that . the optionality now .proposed will be taken away 

· necessity of knowing-your own ~inds." · '· before long.· a. .
1 

. i'r 
In the 'light of the abpve observations we prQcced to OJ 7 Hind. h ,lVI mathin!.l!ge. t d ~ 'th . il 

diecuss the clauses of the Code. ' · · ~use · . . us . ave. nQ g 0 o Wl ClV 
. maml){le. Qivil marriage cannot be regarded.as an aspect 

. -PART I..:..PBELIIIUNA!l.Y. of Hindu marriage. 'It shou)d be treated as a 'dietinct 
Cia~ 2.-Defuiition of ''Hindu " is too- w-id~. Bud- form of marriage.~ · . 

dhists, Jn.ins, etc.;· who preach against sacrifice (Yajnas). Clause 23. It should be clearly mentioned· that ·the 
enjoined by._the Vedas,--csnriot be called ,, Hindus." . If guarcllanship con.telriplated is in respect of arranging the 

· persops mentioned under the •1 IUustrations .".JJ;re intended marriage and not . in -,respect of Sampradan. When the 
to be regarded as Hindus some qualifi.'ing epithet should mother (mentioned in the)ist) makes the S!lmpradan 
be added. Thus, they may be called 'Political Hindus., Vriddhi Sraddha cannot be performed. · 
or "Secondary Hindus." And it s~uld be dietinctly CB:.!nEB. m.-Nullity and dissolution of marriage. 

'mentioned tha] their opinions when going against orthodox Clauses 29, 30.-No dissolution of marriage is possible 
views; should 'be totally' ignored while concerning Hindu · according to Hindu Shastra.S. The relationship between 
religioi!J! questions. _ . . . · , husband and wift) is permanent .. 

:... -(b) Sub-castes should :not be ignored. Children ·of . 1•· PaT VI-ADoPTIO:tf. , . 
Pratilonia marriage do not, strictly spea.king, belong to Clalilse li (2) . ....:.The ·age-limit should be lowe.red a.S a. 
any varna. They_ have been clearly. excluded in the woman is fit to conceive at about 12.-
definition in the Code. • -· - . Clauee 7. Registration should not be made compulsory, 

( j) Definition of Sttidhan is too wide. It•is a tech- as in many cases, the;-e may not be sufficient thtle for regis
nical term and sho'b.Id include only such properties ~ have tration before death. The consent may be given in writing.
been mentioned in the shastras. ' · . Clause 14. (ii).-Are clearly against shastra.s and should 

be omitted, except :in the case of_sudras who are permitted 
PA!l.T II.-lNTESTATE SuCCESSION. to adopt a daughter's son·or a sister's son. l-.~ \ 

. · .Clause 1 (ih-This clause strik~s at the root of the Clause lfi. Dattahoma· should be made compulsory for 
.propot<ed uniformity of law for all Hindus. Agricultural · those. Hindus among whom the practice of Homa. is in 
land ·being excepted one and the s~me family will be vogue. ' ' 

~-33 • 
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• . . · · 'text Equitable distribution of domestic ha]1p~es to all youthfUl • 
ClaWl8 18 (a).-The clsUSI) 1s ag~~t~ followmg · -. women alike-:-ric~men if to take pluralit:y:. of :Mves in aid 

68 well aa custom and sho~ld ~llll d d~ttrimah'sutah.'! . of such distnbution-and to marry the~r g~rls to pQor 
" Gotra-riktha ;JanayJtur are mittcd ·88 they and educated youths. 

~ Cll~use 19. Time limits hereulto~d l; 0 osed that the , Agriculture and cotta~9 industry, if require plurality 
are against shastra.s. It sho no e supp all ~ntirel of wives and number of children-
clauses that have not been to:!Jhed: here ~rets have bee~ (2) Absolute. right of disposal to women, weak-minded 
free from objection. Only t e senous pom • and immoral young men, to the blind, idiots, deaf and dumb 
d¥c~. · . etc., and inheritance to married da~hters. . ' 
S6. Ba ·giya Bldwant samme·ana, Shllgora P.(l., Rupapat Law of iu!Jeiitance ·without a law. of joint family ' 

• Farldpnr, Bengal. · • . and partition incon_ceivable. Old I!IDdll: theo~y-in. 
11·-""i • oodijicatitm..-Divine and impersonal o).igin heritsnce without pmda or oo~upatfO!'l m1Jonc.:1v~ble. 
"¥d.~ ~ -t for all time-to be found in Srutis- The first three verses of Ish a upanishad giV~ the pnnc1 pies 

of Hin u t ;": f!l» "mrl'ti's did not enact but collect in brief-elaborated in the Ma.habaratha, Srunad Bhagabat 
Manu no ...... w.g:~ver..,..., ' h Pur Sanhit' n1 d ted to . ta L d d adapt the law to the circumstances fi;om time _ and ot er anas, IS o Y a op c~rcums noos 

· exp~ a.n • . . . -national prosperity-individuai rights subordinated to 
tot!Dle. · li ti f 1 t' I al Substantive and procedural la.w-app ca on o aw _na 1ona we . . . . 
to the articular circumstances of the case-origin of Na.ya. Capital and labour m Hindu. Shastra.s,-mtendment 
ore wkble principles-function oflegislatures and Judges of iu!Jeritll!lce to. serv6 ~ capital t.o earn~d compete~ce -d2 a.rture from original Hindu Law-how ant!' when by the occupation ll!ltil separat1on-Mitaksj:Ja.ra and ,c 

to b~ mended ' Daya.bagha exclusive-Capital and labour inseparable 
Hindu Law ~parable from V~ashram 'of· economic ~Hindu La:w. No x?ght of disposal of inheritance except 

structure society (caste• etc.)-Hindu Law based U:f!On m case of ~e necess1ty. . . - .. . : . 
Pinda theory-social economic and religious founc;la.t10n &affirmation of law of JOIUt family and part1t1on and 
of'pinda.-pinda as continUity of living by business, agd- provision. of a regular system· of. account, management, 
ou)ture or profession-collectivit~ of pinda.-relation bet- audit, if it can dispense with the necessity of innovations 
ween a pinda and a caste * relation between a varna. and and ~-enactmen,t. 
a pinda.-caste and pinda. inconCt>ivu.l:Jle without pe~ulia.r. Inter-caste m~iage an~ divorce, if and ":hen ~ .be 
talent!! and aptin•ilet<-Beu~a.l t.heory of Va.i'llaShram;...; allowed, protectiOn and mamtenance of women m·the JOmt 
inclusion and exclusion of other people in !!Jld from Hindu family and by relations, adnltery, if and how prevented,- ' 
Ve.rnashram-Relation between Va.rnasramiS and. non- conjugal relations how made pure and happy,-women' 
Varnasra.mis. Hindu, if to be .adopted, to non-Varnash- of the town,-census report-how to be purged, their 
ra.mis and people professing Mu.ha.mmadan, ,Christian, position, status and conditions past and. present, provision. 
Judaic and ..other faiths-if so, when, how and where · for their marriage and domestic life-purity of their life-. 
adaptation possible. . · . · . . how made useful to society-provisions of chililless .men 

Integrity of Hindu society )low to be preserved now- and women in old age. • 
Jaw of marriage and inheritance, if dependent upon the · • : 
form of Varnashra.m or economic st-ructure of society-· 97. Sn Anantaknshna Sastri, 82-A, College Street, 
law of person and property how far 'dependent thereon. . . Bo~ Baz~r, Calcutta~ .. 
When society is in a. flux, in an unsettled state due to far The ObJect to make a. uniform code for a. vast .H1ndu 

, reaching ecionomio revolution-schemes of post-war con- country li;ke h1dia especially in matters of personal law 
.struction and industrial development in preparation codifi. like marriage, iu!Jeritance, et;sl., is tota.Ily unreasollil.ble. 
cation of Ia w of marriage and iu!Jedtance if expedient. In any event the alleged principle of uuiformity'is broken 

If the British Parliament or for the matter of that, · in tl;le case of the Aliyasantana; Ma.rumakkatta.ya.m and 
legislatures constituted un~er the Statutes of Westminster ::Sa~bu~i law of iu!Jeritance. As a result of the proposed 
can undertake such legJSiation r · Form of legislature codifico.tJOll all the several schools of law and all the 
laid down in the 1 Ma.habaratha. and other Shastra.S- several sources of law would cease to exist. This position 
J.epresentation of four va.rnas if necessary, the firSt and is unthinkable. . 
fourth varna., if fully represented in the legislatures con- In several cases the principles common to ali the schools 
formably ~ their numerical. re.te~-legislature consisting ~re brushed aside and imaginary .rules oflaw are brought · 
of Mo~lems and. Europeans, if entitled to re-enact Hindu m an~ as such all the sources and principles of Hindu Law 
La.w (ifnotapplicable to them as well). Queen Victoria's now m existence and binding on the Hindus would have· 
decla.ratiiJil its effect on .the power of legislature. no foundation for the future. 

Present. ood? if com_munal legislation.:...piecemeal ·com- Hindu Law has its basis in Hindu Dh~a.. The present 
munal.legtslatlO?J! of different communities likely to cause legislative council ·has no jurisdiction to over-ride the 
co~on a.nd distu~bance---:will fail to adjust and re-adjust Dharma of the,Hindus. The Pharma of the Hindus could b() 
&oot&.l and e?ono~o li.dvantag?s ·and serve inequality in decided by the Hindus alone and that by its accredited 

, the ecouowo gr~wth . ~f. cii!fe~nt communities-will . scholars. A composite legislature consisting of Hindus and· 
e;a:erolse fal'--rea.ching SlU!Ster inftuences in matters poli- , non-Hindus hllf no jurisdiction to decide the Hindu Law 
tical-~ay open a. wound never to be heeled. . questions whi91i are religious ail well. 
. A a.olid compact ~om~gene~us nation is in the making-;- Hindus have t~eir own Dha.rma-acharyas and the alone 
mch communal leplat1ons likely to retard IJ:a growth- are best· fitted to decide what the Dhann · y h !d' • 
and make her lame and ·halting-revival of some obsolete be· for the Hindus a IS, or 8 ou 
fo~ of Hin~u m~rriage if' ca~ . serve the present needs The' only source~ of Hiridu Law recognised in H' d 
WI out codification. ExtensiOn of the · doctrine of jurisprudence · viz the Mfin S m ~ 
factum tJa!et by interpretation of circumstances at present Smrithi and Sada~hara L . W~ a~tra are the Sruti 
if can dispense with codification. · ' Hindu La · E · · . egJS Ion ~s not · a source of 

Regarding· Nom.enclature.-The words • Hindu • and b Dharm:·an ~en the King under Hindu Law is bound 
'Hindustha.n • should not be made to denote'any particular · t!re· co.nhot cl:. 18 not j;.~aker. of Dharma. Tbe· Legisla· 
communi~Y. or religion. The words a~ of comparatively judges have on!~ :y ~~~ nhghlts.tho.n the King. The 
recent ongm and not to be found m ancient Sanskrit For all th erpre i e aw. 
literature. The words denote India. and an inhabitant ·be proceed dese.:hbove reasons the Hindu m,de shoul!i not 
thereof to the outsill.e world. Their meaning should not be Acts l ::UZ WI ' · 
restJ:icted by legislation. Tba.t will give an impetus to· occupa: r Ptll$h BedB·-;-~en the country came under tbe 
Po.kisthan movement. . Ion ° e ntish Government, the Hindu· Law 

Regarding. innooations.-(i) Monoga-my (ii) Absolute ,w:S ordered ~ be mad~ applicable in all matters covering 
right of disposal of property, (iii) q,ha.ring of inheritance ~II rs:B:'~~:w ~ H:'1age, adoption, inheritance, etc., for 
'bf a.o~ an~ daughters together and· (iv) Removal of of Hind L . du 'f-ayr as laid doWii, in the sources 
disqualification. . • and no u . a.w, VlZ., Smnthi and Sadaclhara was intended 
• (l) Pol;rga~y a.nd bigamy very rare now-enforce&ble cont' thing else. . Su?h Law was being applied and. 
:~.~legiSlation but by pre!'0pt and education. If has m:~ be a~plied m. the law courts. The Legislature 
alike Und: at all, be made applicable to all communities HinJ La certe.:in acts mterfering fol" example with the 
in e~erynh~ ~a.~g':lha~ a do~en .~oung maids a.ctstiliowdb~freinhe~to.ncWhe, etc. We·den:land that those 

·• ng · mmurusm m marriage. are valid or are P~ • ether the acts already passed 
v..,..._l\oll\tion bet....,. a varruund aol8te. ,gomg.to be rep~led or not, surely that is 
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no justification for further biroads in Hindu law by the 
Legislature. The Queen's proclamation that Hindu religion 
and religious laws and beliefs would not bjl affected includes 
religio)lS law also like the Hindu Law. . . 

The Hindu Oodjl a11 a whole.-The explanatory statelnent 
- ~tt&ohed to the draft Hindu Code states that the CoinJtrittee 

desire _that the Code should be regarded as an integral 
whole (Italics is ours) and that no part should be judged 
~ if it stood by itself. Considering the Hindu Code in 

· this respect the following may be considered to represent 
, the main changes. The word Hindu is sought to include 

3 Hindu by profesqion alone while the fundamental Hindu 
Law· applies to a Hindu Law of inheritance are set aside 
and. a sort of confused innovation iii substituted. The 
Joint family system as among brothers and as among father 
111:id sons which. has stood the test ' of time is set aside. 
Instead of the law of survivorship, the law of tenancy-in
oommop. is introduced even in. places governed by the 
Mi~kshara law on a supposed principle of uniformity to 
enable deatl;l-duties ·being imposed. The family ideal of 
the Hindus is seriously jeopardised. The principle of 
civil marriage is covertly introduced even in the sacra
men~! marriage. Sagotra and Samana-Pravara marriages 
are allowed. Second marriages for men are cut down •. 
Inter-caste marriages which are tota.lly opposed to Smrithi) 
and which have ceased to be Sadachara for centuries are 
introduced. Divorce totally unknown to Hindu Dha:rma 
will develop into a normal feature of Hindu society. . 

In short a new law is introduced under the ·guise of 
codification and it has nothing to do with the existing 
sources of Hindu Law. The new code is imposed on the 
Hindus and is not a code based on the Hindu sources of 
law. . For 'these reasons that code should be totally rejected 
as wholly-foreign t_? the Hindus. 

PART I.~PRELIMIN.ol.lW: . 

According to the reading of this very text of Yajnava.l
k;ya.·V;yavahara, Adyaya, Chapter II; verse 143, by 
Junutavahana, he . omits the word Adhyl!.m and 
:reads ~ ~: Thus l'E!I!ltricting 8tridho.na 
only to gifts or presents at the time of marriage and 
exc!~ing the prop_erfie8 inperited from the h'UIIband or 
o~tamed on a partltion. Balambhatti, a commentary_ on 
Mitaksha.ra, does not accept the reading of Jimutava.bana 
on t~e basis of N?J'ada and Katyayana and accepts the 
rea~ng of th~ Mi.taksha.ra. _According to Mitakshara. as 
obtame~ by V~ram1trodaya, the right of a woman in respect 
of all kinds o~ st~dhana is limited. and necessarily her 
powers. of alienatiOn ar? fe~tered by legal necessity._ 
According to Dayabhaga inhented property or p1:0perty 

··obtained on a parti'tion is not Stridhanam and hence the 
question of a woman's power' of disposal over it does not 
arise for consideration. · · • 

Olame 6-Amendment . of tlu! . Special Marriage. A ct.
The Special Marriage Act should be allowed, if at all, tci 
remain as it is and should not be put as a part of the Hindu 
Code ; and the restrictions contained therein in sections 
22 to 26 should continue.to remain iQ force. 

Ola'UIIe 7-Repeal of tlu; Acts. re[(zting to Hindu inheritance 
and repeal of the De.shmukh Act.-These acts are sought to 
be repealed by the framers of the draft code as the substance 
of these Aot§ are incorporated in suitable places in the draft 
code. · We :cequire that all these Acts should be entirely 
repealed in the interests of the Hindu community and 
should not be revived in any form whatsoever. , 

PAJl,T II.-INTESTATE SUCCESSlON. 
· Olauqe !~Part not to apply in certain ca.ses.-This clause 

·states that the part sha.ll not apply to the cases· specified 
therein. Admittedly the supposed rule of uniformity is 
broken. . It stands ui reason that the principles of. inheri
tance enunciated by Mitakshara and Jimutavahana and 
settled by the decisions of the courts of the respective 

. 0la'UIIe2,81W-clause(2)-Dejinition,oftheword 'Hindu'.- provinces should not be disturbed at·all. Thus the whole 
The correct deflnitjon should be as follows : ' Hindu ' of this chpter relatfug to intestate succession_ should -be 
meaus a person who has been following the recognized omitted. 
sources of Hindu Law for the purposes of inheritance, Clause 2 (1)-(6), Heritable property, dejined.-Stop with 
marriage, adoption a,nd who has been governed by Hindu right and omit all further words. · ·The result of the draft 
Law at the commencement of this code and their Hindu code is to do away with survivorship and make all property · 
descendants following the said sources of Hindu Law, heritable with a view to death duties being ·imposed ulti· 
The sources of Hindu Law above referred to shall mean mately upon every kind of property. .. ' . 
(1) The Sruth\, (2) The Sinrithi,(3) ;Nibandhas, commep.. Cla'UIIe 5-Enumerated heir~Cla88 1-Heira in the 

.taries and digests. of Hindu Law, and (4) Sadachara or . compact aerie.s.-There is no •reason as -to why the son, the 
custom. - · _ . 'grandson' and the great-grandson· alone should not take 

In the deflnition as it stands in the draft Hindu Code the property as is now settled by law. There is no basis 
. there is every chance for apprehension that the sources o.f in Hipdu Law for th~ theory of simultaneous heirs. Such 
Hindu Law would be seriously interfered with. Each an iiiliovation is opposed to the specific rules of Hindu 
lleot of tlie Hindus would claim its own sources and there Law. The peculiarity of't)le Hindu Law. of adoption based 
will' be confusion. Those who are not Hindus a.re now ' on the theory and value of spiritual benefit necessarily · 
sought to be made Hindus by the definition in the draft l'Xcluded the heritable right of a widow or'.daughter where 

·Hindu Code. · . a son existed. When the son or grandson or great-grand· 
Olame 3-0peration of code in relation to previaua cus: son is ali:ve the widow does not inherit at a.ll. If there is 

toms and mage.s.-There must be a section deflning the no son, grandson or great-grands6n the widow gets the 
sources of Hindu Law and that all questions arising shall preference to inherit as against th'e daughter. The daughter 
be determined by reference to them. Costoms so far only succ~eds after the widow, or in the absence of the 
esta~lished as being law by judicial decisions and considered widow. ~his coinpact. series' of heirs as mentione~ in 
Sishtachara,. and followed by the Hin.dus· for ~enturies verse 136 IS so well settled and has become a part of Hmdu 
should not be abrogated by this code: . "tradition ~pat it wou~d be rev:olution~ry to attempt to dis-

Ola'UIIe 4--Custom and 'UIIages defined-Seconi/, proviso • ..::. turb the. compact senes of he~rs ~nd mtr~duce any persons 
· . · . . . as an heir before the compact senes of heirs. , 

In the cas~ of fam1ly· customs the m~re discontmuance . Ola'UIIe 5-;blassesll,lll, IV, v and· .VI.-Tbe' changes · 
of the fam1ly cus!om for a short perlOd sho~d n?t be. sought to be ihtroduced are agilinst the line of devolution 
allowed. Thefatnllycus.tomshouldhav~.been discontmued indicated in the sources of Hindu ·Law and· now settled· 
for at le.ast ~~ree gener9:t1on~ and hence for at least three by decisions. There is no principle m the order. The 
gene~at10ns should be added at the end of the secon!l order of inheritance as now settled by judicial deCisions for . 
proVIso. -the Mitaksha.ra and Dayabhaga should be left 8.!1 it is ; and 
. Clauae 5-Sub-cla'UIIe (b)-Definition of. 1 ca.ste '.-The the arrangement of the order of inheritance for the two 
definition 'should be ' caste' means a caste recognized by' schools should be made separately. 
_the sources of Hindu Law prior to the commencement of Ola'UIIe 7-Manner of distributi011- among simultanwua 
this code. . . heirs.-In the case of the widow and daughter (f anything 

ClaU-se 5-Suh-clame (j)-Definiticm of Stridhanam.- should be given to them at a.ll it should be. a share of the 
According to the Mitakshara and Viramitrodaya the~e income only by way of maintenance and no fractional share 
ap]Jears to be no difference between Stridhana property of the estate should be given. There is amJ,>I~ authority 
and property inherited from the husband. The word to interpret Amsa ,as income and not as a 'share-vide 
.'. Stridha.na' is usedin the Dayabhaga in a restricted sense . Apararka, page 733, .Vyavahara Adhyay~, .. commenting 
whereas in the other two works the word is used ina lit.eral on sloka 124, Vyava.harl!- Adhyaya of·Yajnava.lkya. The 
and wider sense Yajnava.lkya-Vyavahara,Adyaya, Chapter ·widow and daughter cannot demand partition though they 
n, verse 143--describes Stridhana as -gifts on supersession, may participate beneficially-vide Yaj., Chap. IT, verse 123. 
etc. Commenting on the word Vijnaneswara anq Virami· Mitaksha.ra allows only one-fourth of son's share and that 
trodaya states that it inolud,!JS property inherited :&om :&om income onl,v (Y aj ., Chap. IT)_ sl. 124) and not a half 
the husband (page 491), share,(vide A-e.ararka, 7331 • - , • 

I--33A ' 
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··•e o-.Jl~ of prefertfiC(..-Eveil _the ~ysore Code Clause 3 (e) ~la.tes to cons~nt obtained by guarwa113 and 
Cla-t y-ble a woman to demand a partition. These limite the age of consent to 16. Consent of guardian or = ~ :: &eeepta.ble b~g purely imaginary a.nd not other person under whose care the bride isliv,ing at the time 

, _ --~ on a fixed souree of Hindu La.w.• . · :of marriage must e.lways be ob~~ed whatever the ~~og&-of 
"";;u.1Ul

3 
and 14-Strid/ulna and order and mode ofBUCWI· tho );ride must be, and the age-limit should be deleted, 

fic1l to Strid/lana.-'fhe question of Stridhana has_ e:Jrea.dY Alternativlfclawe 3 (b).-Add a.fter this clause "belong. 
-bee dealt with while dealing with the definit1on of ing to the sam~ caste following the same family tra.d,itions 
Stri~a.na in Pal't I. The law of Stridhana regardipg the ®d tenete or following traditions or ten,~te not opposed 

odes of acquisition, the powers of women over Stndhana to or condemned by either.'~ · · 
:d the order of inheritance to Stridhana should be onl~ Alternative clawe, (4)-Ceremonill.s J(Yf' .sacramental mar. 
on the basis of Mitakshara a.nd Dayabagha as settled by riage.-The defining of the eu~tomary ceremonies as Pa:ni. 
decisions of the respective courte. The recognition of ·grahana. and Saptapadi shcmtd be omitted. If a.t all, it is 
simultaneous succession or- daughter a.nd son in aJl kinds sufficient to sta.te that the sacra.menta.l m8il'riil.ge is com. 
of Stridhana is opposed ~ Hindu La.w a.nd should be plete on the observance of the necessary ceremonies of 
avoided. , ~ 'If:· , _ marriage as per, sources of Hindu Law. . . 

Inter-cs.Ste marriages are, nnder Hindu Law, strictly Alternative clawe 5.-The clause should be omitted ancf 
prohibited and this clause should be deleted. The;e could in ite' place the following shall be substituted : " In the 
be only one marriage a.nd that a sacramental marnage a.nd absence of any proVision contained in clauses 3 and 4 the 
that with\n on&s own caste. All other proviflions are marriage shall be,deemed to be an inva.lid sacraanentsl 
illega.l and cannot confer a.ny. rights of inheritance to their marri~~oge a.nd the woman shall not aoqnire the .status of a 
issue. Marriage being the most imppcyaot samskara, the . H.inau ~~·" . _ . 
provisions of the Srutis and Smritis a.nd Sada.cqara should Alteriuztwe clause 6.-If the part1es belonged to the same 
not be abrogated. • . ' _gotra .or prava.ra tho marriage is inva.lid. If the parties. 

When once it is admitted she is nnchaste it should be -do not belong to the same caste the marriage is invalid. 
open to the next heirs to prove the same ~ the ordinary No provision should be made for validating those. infringe. 
way but on grounds til public policy a period might be' · mente a.nd no rights of succession or inheritance can ac9rue 
fixed sa.y three years as_the period within which the matter in resp~ of such marriages. 
should be agita.ted even after the death of the husband. . Glawe 6-{)p!ional registration.-In the saoramente!' 

014uae 2l-Oonverl-The proviso beginning with •' unless tnalll'iage the optional registration should not be introduced· 
• • ." shonld be omitted. . ' fpr the following reasons : The result of optional regis

Olau.ae 23-Disqudijied heirs.-The Hindu La.w as men- tration .wopld be to CO!Jlbine the sacramenta.! and civil 
tioned in Y ajna.va.lkya. shonld be,.restored. marriage as one. The special -sanctity given to tlie sacra-

PaT m-A.'-l'BOVISIONS OOMMON TO TES:rAJIIENTARY ' ~ehta.l ma.rri~ge _woul_d be completely ' ignored. To 
AN'D INTESTATE SucoESSION. - . ~ m.troduce registratiOn m. sacra.mental marriages makes 

1. Scope and operation of Partll II and 11!: the same lose i~ religious significances and also prepare the 
Clause !-Devolution of inter&t in joint family property . ..:.. · · way for convert~ all.marria.ges as civil marriages a.lone. 

This clause refers to interest in joint family property.- Th?u~hthe!'f)gmtrat!Onisoptionalthisisstronglyopposed 
Interest is no propen:y. Interest cannot devol~·e upon as this 18 th~ tht~ end of. t?e we~ to convert the sacra· 
anyone as per the Mita.kshara school. Deshmukh, Law :menta.lmamage m.to a ctvil mamage. . · 
overlooked this and enacted that the willow will get what Claw& 7, 8, 9 up to 22 dealing with. civil marriage.-These 
the husband would h!lve got if divided. Even that must have .no place in the ~u Code dealing with sacramenta.! 
refer only to separa.te property a.nd not her husban<l's joint marr~ages, The Spec1al Marriage Act deals with civil 
,family property. This is 'Opposed to Mita.kshara on sloka. man:tages. . The Hindu La.w of Succession' should not be 
136. . . . , ' applied to thE' Special Marriage Act. The reasons a.re 

'Principle of family necessity is done awa.y with. The obvious. No religious ceremonies · eonld be performed. 
fat;nil~ ~ lil;tely to be ruined. Even Da.yabh~a recognizes by the :pa.rti~ to this ma.rria.ge in case he inherite to estates 
.this limtta.tton but. merely says that a.n alienation when of relat10ns like the paternal grandfather etc. - . · 
made 'shall be recognised thus clashing with 1\fita.kshara Glawe 23, uuardianship in marriage . .....: The civil marriage 
(Chapter 1, paragraphs 28, 29 a.nd 30 of Dayabhaga.) .• ·so should b? o~tte~ !'rom the Code and hence all references 
Dayabhaga theory of factum velet sl!all not be followed to guardians !1l ClVll marriages has to be deleted. 

·on. grqnnds of pu~l~c policy ... J¥ght by b!-t'tll is to be re. Olawe ~--TJ_tis clause ought not to apply to a Hindu -
ta.ined. The abolition of the rtght by birth is a revolu- male as he IS entitled to marry again. . 
tionary. measure. Abolition of the right of birth and right · Ola;we 27.-o-Succession to properties in 0088 of c 'vi! 
of ~vorship woll;ld result in the imposition of death ~mag&.-The succession is to be governed not by ~he 
dut1es. . · Hindu La.w but solely by the Indian Succession A t 
. If this principle. s~ould b~ recognized at all, then in uJI · Hence this clause should be deleted. . _ c • 
cases where the prlliClpl~ of Simultaneous heirs is .introduced Ola~e 28.-.p~ evil.-For checking the dowry evil . 
In the Code they are mtended to be tenants<m-common a spectal law a.ppliC!J.ble to the -whole of India fi ll 
but the principle of :survivorship be applied. . communities might be enacted instead of making 01 a. 

. Olause 3 (ii).-O~t including value of gifts and presente a part of Hindu La.w. · , 1 as 
to .her or to the bnd~groom on the oc~on •. illegitimate.. Chapter Ill-Nullity and dissolulio11 of marria ea 
?hil~~ a.nd co~oubme have ~o P~,ce m the Code where ~laus~ 29 and 32-NuUity and dissolution of 7IU1. ~ ~ _ 

ille~t1m~cy are _discouraged a.ndillegit~me.te children's rights. This entrre chapter should be omitted and the whol:u:J thls 
of inhentanoe IS taken away. An old father an:d mother chapter shall not apply to sacramental rna · n· 
a. ~uous wif? and an infant child are the onlyperso~ are not Jo;lown in Hindu Law and hence n~:.ts. t lhrulceds 
·entitled to me.mteMnce.. · · • be made m. any ·manner whaten4v4 to k }[IP s 0 

· · · .... fth vv "r ma. e wvorce as a. 
PART lV.-:M.I:aru:.I.Gll ~D DIVOliCE, P""" o .e sacramental marriages. . 

,/ . . . . PART VI An 
. Olwple:r 1-Ce!ebral'?"- of marriage. . Add that on! a. Hin .- OPTION, . / . 

Cl4use 2-Two forms of H•ndu marriage.-The civil ma.rrie. ull du who has contracted a sacramental 
marriage is mentioned as (b) as a fom of Hindu marriage civil ir ~ h adopt. A Hindu. who has contracted a 
The civil. marriage should be omitted from the Hind~ ofthe Dmage ~ no power to adopt. The. abrogation 
Code. ~ndu Dhar~~~:a. Sastra. recognizes only sacra.men· abl a v:e.~amusJf"Yana, a. fom of adoption, is unreason· 
·tal ma.m~~oges .. The mtroduct1on of a. civil marriage · J'w ga.~ur '}V; · 
tota.ll~ ~Pj?Osed.to ~du La.w and also to Hindu sentimen~~ wherewdatta. h ondtt~ of a. valid adoption.-In r.ases 

. Tlie ?tvil m~mage, if a.t a.Jl, as now mentioned in the ro the sour oma~ IS prescribed as· necessary according 
Special ~e.g? Act .should be left separately a.nd should - 'th t th cos of Hmdu Law the adoption shall not'be valid 
not be DllXed mth Hmdu l-a,w. . ~O~u ~erfort;nance of the de.tta homam 

Clause 3-Requi.sites of ~ !Mf'riag -Cia . ~ ap!J.C'Ity to f4ke in adoption Th. fi 
3 (a) prohibits a. second marriage for a 'Hindu !le use to unplied pro!J,ibition to adopt should be ·;;- . e re erence 
Motion should omit the words •' neither party " and .. ~e e~ress prolu'bition should be recognized t i:te~ :J_nJy 
In it.. t>bt.oe "No bride must have a. husband li • msed rt · tlon 'by· a. widow invalid. • 0 ma. e t e op· 
&t th~ ti.m.e f . Th t. 'd .. vmg or ead . · 014we 6-Authorit . . . · 
11<1001\d ? ma.mage. e yrl egroom m. the case of lions -Wh h Y or prohibttlon in regard to ,adop· 
lXvln& .. ~~~e~ust get .the consent. of the first wife may' be gi:: ~ ~: thre mohil'?b~ves .than one the authority·. 

' most wife. 6 pro Itton qnposed on the senior· 



Where the Hindu has authorized the seniorm~st wife of six .l[inds of stridha.na ill only to- denote the minimum 
to a.d9pt and where she dies without adopting! the wife kinds of stridha.na. and not to exolude more kinds. The 
next in rank may be permitted to adopt in the same word stridha.na. in the smriti used in the yongik&_ sense, i.e., 
.11uthority as the senior wife and shall in all cases be entitled the wider sense, but not in a. restricted. sens~ (q~). 
to adopt if the senior widow does . not adopt within a. In cases of properties Mquired by women in industry, theY 
r-easonnble til:ne. · · have been specifica.lly excluded from the category -of 

Claus6 7 -Manner of giving . authority to · adopt.-This ' stridlinna ' in order to indicate that a. different method 
-clause shoUld be omitted. Adoption is a. religious mntte].' of partition: and i»}leritance a.nd.different rights of owner
&lld the power to adopt would have to be given in unfore- ship are prescribed for the sa.me. It ill for this reason tha.t 
·seen emergencies, and. should not be made to depend on a in the case of :Property acquired by women by industry 
registered instrument. Hence the rules giving authority the husband is mentioned as the owner of such kinds of 
&lid revoking $hall stand as at present. properties. This is the view of the Mitaksha.ra and of the 

Clam6 S--Bight to adopt all between two or mote widows.- Viramitrodaya and other followers of the Mitakshara 
Onrit: According to clalise 6 (2) the seniormost wife school. But the Da.yabhaga does not recognize the 
alone would be entitled to adopt. , · ." ' properties acquired by inheritance, etc., as stridhana. 

Clo.use (c) does not arise in view of section 5, sub-cla.use The Daya.bhaga recognized a.s stridhana those kinds only 
(2). ·. · · . · · which are ·specifically· mentioned in the- Smriti texts. 

Clause (d) should be as follows : A ·power to the senior- According to the school, the word stridhana is in a. Pari-
most wife alone if not exercised. within a 'l'easona.ble til:ne· bhashika, i.e.,' restricted sense. , 
should be de.,me~f to vest in tho other wive~ in the order According to Mitaksha.ra the rea.d.ing of the 3rd pa.da., 

,{)f their marriage. of sloka 143 of the Vya'vahara Adhya.ya which 811mmarises 
Clame 14-Adoption of only 8on.-Omit this sub-cla\lSe the kinds of stridha.na is ~~. Here the 

(1), allowiz)g .the only son _to be given in adoption. -:I;he word ;mw means the property acquired by the woman 
Pnvy Council has been l!llSled. An only son can never . t.h . 1 d' ~ t B t th din 
be adopted. . . . , m any o er yray me u mg l("''l' e c. . u e rea g 

Sub-clame (2)-Sudra~~.-The·. sub-clause• ~ be. of the 3rd ~ada of ~he a?,.ove sloka ac<;<>rding t:o Da~abhaga 
.applica.ble only in. the case of Sudras other tha:n the (page 75) 18 <RTf~ .. According to this reading, the 
~'ltul<PlS since the adoption of the daughter's son is prohi- word_ m1if is absent. 
bited in the case of ~s. Bala.mbhatti (page 252) sa.ys that the rea.d.ing adopted 

c(Jlame 15 (2)-Datta homam.-The datta homa.m is by Jimutavah.ana is wrong, because the word qq in 
~ssential as already pointed out. The performance of the the text would become meaningless, and because further 
datta homam would be the clearest proof of adoption there would be incompleteness in the "'description of the 
in every ·case of the ~fil'r.t;r1 and there is then no necessity types of stridhana and because such reading contradicts 
fol.' registration. . ' , _ . other texts. Bala.mbha.tti states that the word 1illt'ii as 

Olame 16 (2)-,Directionsregardingadoption.:..-The adop- 'per the reading of Mitakshara is for indicating that the 
tion could be made even without follo'\Ving such directions. . tlypes of stridhana acquired b;x inheritance, partition, etc., 
The authority to a.dopt alone is essential and the parti- are covered hereby, and further says that the sloka. 136 
cular direction ought to be ignored. ' •. . o£,the Vya.vahara Adhyaya of Yajnavalkya, the texts of 

Clause 21-Bight of adoptive. parenta to dispose of pro- Narada and of Katyayana are authorities in t:Qis respect. 
perti68.-This dause is revolutionary. This clause intro- The text of Ya.jnp.valkya that is authority to prove the 
duces the revolutionary doctrine by which joint family and property acquired by partition is also stridha.na. . 
survivorship between the adopted boy and his adoptive The Viramitroda.ya. also-, (page 452) a:ftm summarising 
father are set aside. Unless the right by birth is given the view of Mita.ksha.ra anll. after raising the question that 
to the adoptive boy,- no adoption wo'!lld ordinarily be if the view of "Mlta.kshara.. is accepted, the statement of 

. made. ' · Katyaya.na·that the property acquired by industry ill not 
Olame 22-Adoptive mother.-The person adopting st.ridhana observes that Ka.tya.y.ana does not llll.y that the 

should associate himself in adoption with the seniormost property acquired by· industry, etc., is not stridhana. 
wife and in other cases where the adoption is made by one But what Katyayana really meant was that the special 
9ther than the seniormost. The seniormost wife and the' rules of devolution of stridha.na are not applicable to 
other wife so adopting shall be deel)led to be the adoptiye those cases. From· this we ca.!Ulot conclude tha.t Vira
mothers. This is-the. correct Hindu Law. mitrodaya and Mita.kshara ha.d in view that regarding 

Olame.23 (1).-,-A Bachelor ca!Ulot adopt. Adoption by f/> properties acquired by inheritance also, the special rules of 
1 

bachelor is invalid. The rulings in this respect are wrong. devolution of stridhana and the special rules of ownership 
'!'he seniormost wife alo~e shall be entitled to adopt .and in of stridhana do not apply. The fact that Mitakshara in-
-that case all the .oth~ wiyes alao shall be adoptive mot~ers. eludes in the word " <ll'Nf ." The property !l>cquired by 

Clause 25-ApplU"abildy of law.-~ cases of adoptiOns inhtll'ita.nce,. etc., a.s sti-idhana ·is, according to him, .sup
made after the commencement of th1s code to a male· ported by the text of the Narada and Ka.tyayana where 
married Hindu who dies before' the commep.cement of the word "~~" occurs. Dayabha.ga . (page . 73) 
this code, the la.w in force prior to th~ tommencement of constmed .tlie word ~<tt'lt as .;~. But 
the code alone shall apply. . . bh . d · t · h his · f D h 

Omit sub-clause (2); provisos (1) and (2). · Bala.m . a~1 oes 1!-o agree .wtt t VI~w, o, ayab aga . 
... · · Hence, 1t 18 .the VIeW of Mitakshara, Vrr&mltroda.ya and 

Ohapter 11-Begistrati.on of adoption. Ba.la.mbhatti tha.t all kinds of stridha.na ref6!'l'ed to by 
Omit this 9hapter. The necessary proof .of adoption Man~ Yajnavalkya, Na.rada, Ka.tya.yana, etQ., should be 

will be always available. · ·Tegarded as stridha.na having in view the dictum of 
. FmsT SCB:En'ULJII. . · g•iN<.1\ii(¥ttiq, ·(collecting in one place all parts scattere\1 

1. Omit. in different pla.oes) Madhva and Mayutha (page 66) prefer 
2. Omit. . the ~g of the text ~ . in verse 143 of 
3. Retain sections 22 t!' 26 of the Special Marriage Act.. Vya.vaha.ra Aahyaya. of Y~jnavalk¥a, a.nd!Jupport the view . 

SECOND SOll:ElYULE~ of Mitakshara. . . . ' 
All these three articles may be l'.Qtained. Sloka. No. 117 of Vyavaha.ra Adhyaya of Y•jnavalkya. 

. Smriti, after dealing with the division between father 
' Tm;.aD SimEDULE. and sons .and -mother• iit~'liloka.s 114-16; states, "After 

·These notic~s of'Ula.rtia.ges, eto., should find a pla.ce in the the death \of the pg,rents, the sons should, divide the 
Special Ma.rria.ge' Act and not as a part of the Hindu Code. property and the debt equally, but· tho daughters shall 

· Foun.Ts:, FrFTs: .utD Srx:TH SoHEDULEll. · · divide what remains of the mother's property after the pay
The declarations, etc., should be made applicable only ment of her debts; ix),...the absence of daughters, the son." 

in cases of civil _marriage and not at all in the Cll!l~ of a Mita.kshara, .commenting on this, states, " If the property\ 
sacramental marriage. These ca!Ulot find a. place lll t~e left by the mother is less than the amount of her debts- · 
Hindu Code but could if at all, find a pla.ce in the Spec1e;l or just enough to pa.y it off-then, in tha.t case, the 
Marriage Act. · property. shall be takea by h~r sons ; the sense of all this . 

L_ · · · · •· is that it is the duty of the sons, not the daughters to pay 
The property acquired by inheritance (~ >.. pa.rti- off the mother's debt ; but what remain\~ of the mother's · 

. tion, etc., should be ~gardeda.s stri<!Mna. Manu's ;nention prope~y a.fter the payment of the mother's debts, that shall · 
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h 
, By this it is clear a8 in the Anyhow it is the view of many Nibandhas that thll 

00 talron by th~ daub~" ~:S.i from the father and mother inherited property of. women sh~uld ~!so be. consid6red as 
of properties o ... mou ired b rt't' strldbana with full powers of alienation as m the case of 

ease . th ""- of pro""rtY acqu' y pa liOn . ·~• , 
•thnd evethn mb ane ':.:-lute rirgh-t over the same since her other kinds of stnW1ana. • , 

e mo er ae w"'"' · • admitted It should· be borne in mind t'Iat in any case Vira.mitro. 
right to contract debts over those proe i: t'tio~ da.ya (page 493) is of opinion that alienations for immoral 
So the thoory of the propert;y: acq Y par I purposes or a.lienations without necessity are void as in 
· pported by Yajnavalkya -himself. Hence we may the case of alienations by fathers of sons' estates. 
:n

8
clude that in the ·~ wi~h the word etm ,. The view of Daya.bh&ga~is tha.t alienations even by 

denoting properties acquired by partition, etc., 0311IlOt male members for inlmoral or illegal purposes are valid 

00 chaUenged in' any manner whatsoever. Tbe commen· and that the person so alienating in contravention of the 
tary by Viramitra Misra of Yajnavalkya Sloka No. 143 texts incurs ouly ~in. _While deal4Jg ~th this subject it 
clearly says that the word 'ii!RI denotes property should be borne m mmd ,that according to Dayallhaua 

. btained by devolution after the death of her husband. . only Y a.ntaka is stridbana. and that in respect of. ~11 
lccording to him, sloka No. 117 dea.ls. with the property ~ other kinds of stridbana the ·sons have a.n equal 
obtained by partition between father and sons, and . son right: . . • 
811d mother; sloka Nt!d43, refers to the property ~btaroed Kulluka (page 373, N.S. Edition) commenting on Manu 
by women. by way. of inht>rita.nce refe~red . to ~ sloka. (Chapter IX, Sloka 187) sup~ors the Mitaksha.ra view and 
136 ('lf~)· in any case Vll'a.mitra IS not ~'Titicises the view of Medbathiti on the basis of Brihaspat. 
against the view of the Mitakshara th6t all kinds. of According to him and Viramitroday&, etc., ·even custom 
properties obtaine-d l;y partition cr inh~ritanoe, eto, are is in support of their view. Sucli a custom has been 
atridhana. Stok& No._li7, refers to ~: qtr1dhana recognized by Briliaspa.ti Smrithikara. himself. 
--t.he property acquired by the mother !lot a partition Under ti)ese circumstances I fully support, on the basii 
along with her sons ; and sloka No. 136 refers to property of Mitakshara, Virafllitrodaya, etc. the vie'f of . the 
acquired by the mobher by inheritance in. the absence of Committee that the properties acquired by inheritance, 
her sons; anyhow, the properties of the mother referred partition, etc., shqull;!. be considered as Stridbana. and that 
to in sloka No.ll7 and the property of the mother referred the right· of disposal by women over such properties 
to in slob No. 143 should be considered as stri~ana. should be rec?gnized !or ~ega! necessity alone .. The principle 

Beginning hiscommentaryonslokaNo.l43 ofMitakshara of absolute nght recogmzed by the Dayabhaga in the: case 
says that beginning with s.ll>ka 117 the division of the of men: applying the doctrine of factum valet would cover 
property of men .was dealt with, and that with a view .to alienations' for illegal and immoril! purposes. But on the 
deal exhaustively with the property already briefly referred other hand the absolute right recognized by Mita.kshara is 
to in eloka 117 of pada 3 be now defines ' Stridbana..' governed by the condition that alienations could be made 
Bence it is cle~ that the Stridh~na referred to ~ slok~ oul~ for ~ega!. necessity._ This being the cMe, in frder to 
117 Jfatrudhulataraha and the str1dhan& referred m sloka avotd alienations for illegirl and immoral purpose. 1 
143 stand in the same cat~gory. ·Hence _i~ is correct .to en,tphMise th~t t~e Co~ti(ee should adopt only 'ihe 
contend ~bat property acquired at a partitmn or by In• Mitakshara vtew m this respect if it wants to include 
heritant~ i• not str•Jbana, . . c , • .that the properties acquired by partition and inheri-

li. ven Aparaka (page 751) wlille adoptmg the reading tance, ete., be considered as Stridhana on the bMis of 
llllf~ states that the word m meanS orAl .and Mitaks~ara. 'It hM •a.lr~dy. been pointed out that 
includes all types of stridhana in the word etm• To acC?rding to . Dayabhaga inhented properties, etc., are not 

· support this conte~tion he quotes see sloka No. 116 and. ~:;~a.n:::U~!eall. ul~er~f~h· ~n t~e basis _of Dayabhaga. 
verse 123. So it is clear that according to·Apararka · list::O te s;"~ no.e. a sue propertiesw.ouldnever 
property acquire<J at a partition, · •etc., is ' atridbana.' co 1 u ~ n ana. • . 
Saraswati Vilasa (page 379) and ,Madana Parija~ (page If unres~ncted poweJ:S of alienattons were to be given 
670) also support the above view. . to .women It should be noted tha~ the. exercise of sucli 

These are the authorities in support of the definition powers ~ould be _opposed to public policy also. 
of stridhana in the draft Hindu Code as comprisirlg In this ~onnex10n I may also invite the attention ·of 
properties acquired at a partition of Inheritance. TQ etate the Comnuttee to. another fact, viz., the passage in a e 
that stridha.na includes property acquired by a woman 727 of Ma.~e's B~du Law that· excluBion on the ~Jd 
by her skill. or industry is opposed to all Smritis. and of unchastity applies only to a widow under the Mit k 
Niban~as though it might have the supp?rt of modern case ~J:oa.ra.law, and that ~chastity .is no ground for exclus~o~ 
law (v1de l.L.~. 38, Madras, . . · . m r~spect of sucoes~10n to Stndbana. property (26, Mad. 

Having now established that property acquired by 509 ' .3° Cal., 501 ' 1 All_., 46 ; ;Bomb. 104); If the 
inheritance and partition is stridhana, we shall now deal Comnu~tee should_ emphas!Be the Inclusion of• inherited 

' with tho powers of ·disposal over such property acquired propert~es M Stndhana. on the basis of Mitaksliar 
by inheritance and pllortition and by other sources. " ' unch~ttty would_ be a ~lear bar to succession of any ki d 

. . of Stndhana. M m the case of propert · n 
. The Mitakshara coltlm.entmg on verses 135-136 (Cole· inheritance and partitio Hind 1 Y aoqurred by 

brooke, Chapter II,. Scheme I, Pla.citum 31) states of de riv · · .a. woman f!· u aw _goes to ·the extent 
" For even whiln made in the owner's lifetime or after his . · she shoul~turn out 

0 
hro::rty a.cqull'ed by her in CMe 

decease, the wife shall take e. share equa.l.to the soilS. Vira 'troda a d unc as even subsequently as per 
If he makes the allotments equal; his wives must be made mi • ya n Apararka, e~o. The cases decided 
to partake of equal portions" (Yaj. ll) and again dividing :i:arY:t~ J:~d~as and othdr courts referred to above 
after the death of the father, let the mother also take an da WI d a a an~ uncovere by cases 'of Viramitro· 
equal share (Yaj. II, 123). Such. being the case it is a mere st!~ t~~t u tS:\ a.. an\ all other Nibandhas clearly 
error to say·thllt the wife takes not~g but a subsiStence also and n~hat 1 Y 18 a a~ for .all kinds of Stridbana 
from the wealth of her husband who died leaving' p.o male award d B I eve\ .n,tamtenance should not be 
issue. Vira.mitrodava.,(p. 491) summarises the :view of h e · en~e emp !ISlSe that the Stridbana t' 
Jimutavabana. that "the wife could only enjoy the property 8 

. ould ?e cons1d?Ted 'vith t~is proviso in mind por Ion 
of her ~band and that she could not alienate as stri• H'I~ ~hiCo:;,on:n~~ clause 19 of chapter III of the. draft 
dbana, quoting Narada, and concludes the discussion by In u e. . 0 ~e .altered in the followin m 
agreeing with the view of Mitakshara that th ....:~ h When once It Ill admitted that she is h g anner. 

· e wue as lifetime of her hu b d · · unc Mte during the 
absolute right. over Inherited properties including powers 11 • 8 an . • It should be open to th • 
of alienation for legal necessity, after criticising Daya- .. e1rs to prove ~he same ro tbe ordina.rywa but e next 
bhaga's position on the basis of the Dave.bhaga itself· of pubhc ?obey_ a. period might be tked on gro~ds 
Sabodin commenting on the text of llli~ksbara (Cob y~rs 118 t e pepod within which the ruat ' say t ee 

. Chap. n, seo. I, p. 31) ·and Balambbatti COllllllenting a.gi:ted, even after the death of the husba ~ s~ould b& 
on the same clearly establish the absolute right of women t ayneh at page 767 (edition by S. Sriniv n ·A . 
o"er inherited properties. snla.tes t at unchastity M a. ground of Mia . yyangar} 

A h . . · · ·o y to the widow under th · Mi•·•·~ . exo USion applies. 
:pn.rarka (page 741) on t e basiS of BriliMpati supports other female h · Th' e ":"""ha.ralaw and not to th 

the ~b110\ute right of women and says th@,t •the authority by' Mitaksharae~ Jf Ill &early contradiote~ 
~hi>: In the case of women without male issue and that states in sp•n t.;~~ s~"' in the Mitaksh 

• ltt t.pplle& only in the case of unchaste women etc. culine gend ";'"''!! 0 han outcaste and the rest the a.ra 
_ • • er ts now ere used restri t. 1 • tuM• 

· c. IVe Y· .And hence it. 
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19ust be understood that t?e wif~, the ~aughter, the mother Bala}ni,'da in the commentary on sloka 140 quo•-- the 
or any· other female, bemg diSqualified for any'. of the sl k ~ ....J::...:.._ """ 
defects .which· have been specified are likewise excluded 

0 
a .. ~ 1"'~l!Wt>I'I!.!I<IT, etc., the purport of which is that if 

from participation (Colebrooks Chapter II, Section X amo~ the br~thers the eldest or the youngest should be 

P
Jaoitum 8, Ghartar's Translation, p: 1121). ' depnved of his share by being· found to be barred on' 

a?cou.n:t of having become an outca.ste or some such 
II disabf?.t:r ~nd if he dies, his share does not become lost. 

·· .Whether subsequent unchastity or M by·any By t?is 1~. IS m~nt that even the right of share obtained 
source disqualifies the right of holding ~the properties iS b~· birth IS derued on account of incapability of dealing 

·the subject for consideration. ' m~h .the property. Viswa.rup' is therefore of opinion that 
The Mitakshara in this respect in Sloka 144; Vyvahara this sloka deals w:ith the incapability of enjoyments only 

Adhyaya, Cole brooke, Chapter II, Section X, placitum 1j to ?ut !l~t the divesting of the estate Qllce vested. This share 
8, Gharpure's Translation, page 1120 states : They are 18 div1ded among the other brothers, etc. 
debarred of their shares only if thei; disqualification arose .. Anyhow, the divesting of the vested property is not 
before the division of the property but not those who had e.ccepta~le to Viswarupa. . . . , 
already been separated. Ahd if the defect ·be remedied See -the sloka of Laghu Harita : ·· 
~y medicaments or other means even· though at a Though t~ is not quoted: by any Nibandakara, this 
period subseqJ.Jent to partition, the right . of partition · deals only mth the share of the woman in the lifetl-e of 
takes effect by parity of..:~;easoning with roles in the text h h b d ·~ 
and when the sons have been separated, a son who is after- er us an or son in case of the partition effected w:ith • 
wards born of a woman equal in class shares in the distri- the son or the husband, but not with the property .inheri
bution. In speaking .of an. outcaste .and the rest the ted as per sloJt:l. No.·l36 of Yajnavalkya. The previous 
mascnline gender is not her,e used restrictively. And hence sloka runs as "l'illjiitdd~:t as in Yajnavalkya II,· 136. 
it ml.:!.st be understood that· the wife, the daughter, the It deals with' qf?f; this deals w:ith ~. . 

' mother or any other female being disqualified for any of the In Dayabhaga (page 168) it is stated that in the'case of 
defects which have heen specified are likewise excluded. women other than the wife, the property given for main
from participation. · ' tenance should be resumed .. Saraswati Vilas (page 411) 

· Viramitrodaya; page 559, states following the ·Mita.k~ eays that the unchaste woman should .be deprived of her 
shara, that they are debarred of their shares only if their allotted portion on the basis of Narada. 
disqualific!Jotion arose before the division· of the property This sl!lka also will support only the unfitness for 
but not tho~e who had already been separated, oodgives getting the share. at the time of partition, but not of 
the reason that there is no authority for divesting an estate divesting of property already vested. In any event of 
already V.(lllted;.. The same thobry has been mentioned Mita.kshara Viramitrodaya and Madana Parijata is that 
in Madana Panjata also. · they are debarred of their sh11res only if their djaqualifica-

From this it is clear that a disquliJification which ariS~~ tion arose before the. division of the property, but• not 
subsequent to the vesting of the estate will not divest the one who had already been separated (Mita .. Cole II Pia-
person holding th~ ~state. . The concluding statement of citum 6)· · · . · ' 
the Mitakshara, sloka No. 114, Yyavahara ·Adhyaya Yajna- Dayabhaga's view of course is distinct from the view of 
valkya, is that even while the :tnother is capable of bearing Ml.takshara in this respect. According to Dayabhaga the. 

' more issues, th,pugh the father be unwilling, if he be sloka deals w:ith the_ occasion for partition at the 'wish of 
addicted to vice or be afflicted w:ith a lasting disease, a. ~he sons, i.e., when the father becomes an outcaste or ceases 
partition is a.dn:tissible by the choice of the aons. (Code I, to h? a householder or the mother having passed the child 
S, II pl. 7,) The statement of Viramitrodaya fu bes.nng age. Here the word f~ means becoming an 
page G75 is to the above effect,..,..that though the father is outcaste. Thus becoming an outcaste is the reason for 
unwilling, if he ,is addicted to vice· or afflicted 'l'lith a the divesting of the estate according to Dayabhaga which 
lasting disease, partition is admissible by the choice of the . adopts the reailing in the 3rd pada. • 
~on, but Viramitrodaya is' ?f opinion that when the fat}).er · ~us ~t is clear that Dayabh~ga favours the principle 
has absolute right over the property, his choice alone ofdivestmg of the estate on account of unchastity, etc. 
should be the guiding factor'for . division: On account , 
of the ~ 'degradation .and , sanya.sa , (renunciation . The {iramitrodaya on the other hand ·.adopts the 
of the world) the father is not fit to be a party iD. , the reading only on the basis of Mita.kshara, Aparasha, Madam~ 

h 
. . Iii Parijata, etc., and retakes the reading· according to which 

partition, and t e partit1on 1s e ected at the choice the principl.es . of div. esting of vested property . is out of 
of . the sons. These two statements d~al w:ith the place. . 
debarring of their share only before 1)le partition is effected · . 
but not w:ith the divesting. of the estate after it once , In t~IISe. ctrcumstances the conception that Mita.kshara. 
ceased, by reason of the above disqualifications .. In sloka and VtraiD1trodaya, etc., have favoured the principle of 
No. 142 of Y~!-jnavalkya Vyvahara. Adhyaya the finding divesting of vested property is without basis. 
of the Mitakshara is that," The w:ives of the ~ As already pointed out, in .oases of. unchastity V.ira• 
outcaste, eto. must be supported :provided they are not mitrodaya favours the principle .of divesting only inlroo· 
unchaste:'' ·Even here the refere'n~e is. to the ~ vable prope~y given by ~he hu~band for her own enjoy· 
or (legradation prior to the vesting of the estate. While ment as. Stn~ana ~d .1s agamst the same principle as 
commenting on. this sloka Viswarupa states that in the · regards inhentance m .case of subsequent unchastity, etc. 
·case of unchastity even Stridhana held by a woman ·. !le: Simullane&U8 Heir8.-Under clause· /5--{)Jause, 1: 
· shonld be divested. The sam~ view is adopted -by Vira-. W1dows and daughters are also included a.s simultaneous 
mitrodaya which statee that in the case of this defect even' h · Mita.ksh M yukh d 
Sttidhana could. not be held by an unchaste woman, and etrs. ' ara, a a an Dayabhaga (vide.pages 

569--590) support the gift of an equal share to mother and 
that even if she was enjoying the·· same, she ·ought to be only one-fourth of the son's share to the. daughter. The 
deprived of the property· obtained already .. These two same view has been. held even by B'""·-athi. .,. 
statements apply to Stridhana and that too ·immova'ble ·~y 
property givetJ. by the husband a.s Stridhana where she On page.69 of Dayabhaga, it is enunciated that in regard 
has no absolute rights of ownership including alienation. to the sl)ares to the mother and daughter, the son wonld 
Manu (Ch. II, V. 211.-and 212}- quoted by Mita.kshara in be committing asin if he failed to do his duty in conferring 

. Yajnevalkyasloka 139 (Coli. II, Sec. rx: Plaoi 12) states- the share on them,. though n~ither the mothet: nor the • 
If in the ~ase brothers once divided and living again to- daughter had any nght to -ela!lll it from the son. But 
gether as ooparceners make a second partition, that should Mitakshara is of the contrary· opinion, and holds to· the 
the eldest or youngest of several brothers be deprived of view that ,both the mother and the daughter have mother . 
his a.llotment at the distribution or should anyone of them nor ti)e daughter have any vaJid.·clainl to any portion of 
die, his share shall not ·lapse. But uterine brothers and the estate and as such they cannot by any means be parties 
such brothers as were reunited and also his uteril).e sisters to the claim though Mita.kshara,holds a.contrary opinion 
11ha.ll assemble together and divide his share eql!lftiy. This and states that both of them .are entitled to the claim. . 
passage also refers to the disqualification arising at the f:Jloka 123 of Vibajatam.-According to Dayabhaga 

· ~e of partition and does not refer to divesting of estate the above sloka refers only to the· sons. But according 
in case of subsequent disqualification arising .after parti- to Mi~sha.ra, the. very same sloka is held to interpret 
tion. · • ' ~he Vl~W that both the sons and the mother, ete., are 
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' . . 4.53 su • b~neiici~f to tbtr daughters, as it would be incorrect on. 
entitled to the cWm., Vmumtrodaya, 0~ P:fv~it! our pstt to proceed on tbe assumption tbe.t Mitaksha~ 
ports the above theory clearly. Acco:mg othf3:1' with a theory is not in vogue to-day .while the da.ughters at th& 
daya, 'the term," Mata.-': means not 0 ~a mauch she can presont day, as a matte~ of right are obtaining more than . 
son but also a mother Without a son, an as . one-fourth share of the son's income as stl/.ted above. 
claim a right. . ( 341 · and 34.4) by Maianapariiatha (page 648) states that the daughtllr 

In PIIJ'IIIW'II. ~~aVIfi&m Jsr:t both mother and bas a right to an increased share besides marriage expensos ' 
Madhava<Jb&rya It ~s 0 ssrv as stated b "Mitek· equal to one.fourth share. 
daughter have a claim to the share Y (Chapter 3, pada I) according to one school of thought . ' 
sbara.. . . ' · 623) states that the mother and is interpreted to mean that the daughter has a ' 
Smntich:~~nt (~1' ht to a ortion of ineome from the right to sh~re like ~t of the son, while anotiher. school 

da:,Cter ~a! to t1at .J tbe so~ by· the mother, and at of thought 1s of the VIew that the ~ughter has no r1ght to 
~ ' eq .£ urth share and never as equal share tp ,the , any share. As such, we cannot deOidedly proceed . on the 
m h on~. 0 

' . . · · assumption that Mita.kshara only refuses to recogmse the 
da~fv!dharanava. (page 78) supports ·the view of Da.ya. principle o?. a. shru:e to ~~e daughter.. ' - , 
bhaga in this respect. · •· . .. : Da.yu ' 1s ~lass~ed -mto S&pra.thiba.1;1dha and Ap~. 

Viva.ha.ratna.ka.ra and Viva.hachinliamani support the thtbandh.a. (VIde M1t&kshara, p~g? 559) m the course of_ 
view of an equ,al share to the mother a.long with ·~hat of explana.tion of t?e abbve term, It ~a noticed thatPutra and . 

1 the son supporting the Dayabhaga ·view. But m the Pautra a.re entitled to. ·Apra.thiban · Daya.dl!am, and 
cass of 'the daughter, it is clearly stated that only mar· Pithrnmyar . brothers, ,etc., ent.it!ed tb Saprathib~ndha 
riage expenses ·should be borne by the son and -nothing .!!a am. :'-11 those who are enttt.led to th_e propneta.ry 
over and above•tha.t nor a. sha.re from the estate or the n~ht by buth, are known· to be·entitled to tpra.thtbandha 
incciJle from the em:.te. · · Dava, and those who become possessed of the estate so · 

Smritichandrika follows the view held in the above two distinct from the direct descendants, are known to be entitled 
authorities in respect of daughter's ahar~, .while Viramit- to Sap~t!ll~ndl!a. J?a;va. Mitakshara. too proceeds on· the • 
redaya (pages 452-455) . severely · critwJses the view same ~1c Ill explallllllg the e.bo.ve. It seems, therefore, 
supported by Smritichandrika. a.ccordmg to Mitekshara., the Widow a.nd da.ughtt>r also 

. Daughier.:..: .. !fhe tetn:~ daughter has been interp~ become entitled to Apra.thiba.ndha Daya.. . . , 
-by all commentators of Hindu Law to mean cmly umrnzr- .A.pararka (psge 746) stjt;tes that the wife of the deceased 
'ned daughters, severely excluding' tho daughters . who gets her right by virtue of the msiTi~ge and the daughter 
have been married. But Viramitrodaya, on page 583i· by .birth. · . · 
states that even married daugliters. should_ be. given some- So ·m regard to Simultaneo'IIS heirs. it will be clearly seen 
thing from the estate by virtue of their birth right as that .:Mitakshara., Apsra.rk!!! and almost au· the other 
daughters of the family. · · ·commentators agree in tme common view that the·motber ' 

Summarising the above, 'it is to be stated, tha the and daughter have their right tO a. share of the 
eon, who failed to giv~ away, the due s]:lares to mo~her and estate along mth ·the son. · . · . · 
daughter, was considered to have usurped their share of the I! the contention raised in clause 5-Simultaneous 
property since it was held that the 1SOn occupied the heirs-of the proposed Draft Hindu Code that the right to 
position·of a Trustee to their estate. • inheritance is to:be proposed in th!la.bsence of the· Putrs 

Again JimUiavahana is of the view that the son wa.a it is· proposed i6 make mother -and aa.ughter becoui.~ ' 
never held to occupy t~~ position of_a.'l!nstee a: _all, though co-sha.rers, Th~re" :i's no authority iii the Smiritis to give 
he waa held to commit' an a.ct of sm, if he failed to give a.ny nght to t)le daughter equal to that of the mother 
the ~ot~er a.nd daughrer the& due shares. or a' p~rtion, in_ the absence. of the sG~. (Vide. sloka. 156)~ 

·Vtramdrodaya, ·on page 523, stateS that since a. son is According ~ thts sloka. only m the absence of mother, the 
. enjoined to gi?e away an equal share to the mother, daug~~r will ~et a sh~re· and so on. •If the proposed · 

and ?ne-fourth ?hare to the daughter to free himself from P!OVISI?n for· Sllljlu'!talltl?US he!rs is to _be re~ognized, this • 
the sm, ind as 1t was the duty of the Dha.rmasik.a. S~j-maja .~v~s fl!le to a senous confuswn{ as It goes decidedly 
to see that the son followed the path of Dharma without age.~. sloka. 1~6. Therefore there~ is ao authority in 
deviating either side, it was necessary that the son should .~~!thiS . for s:nnultsneous heirships of mother. and 

' be made to give away the 'due shares to the mother and the <mnghter lll the absence of son. , , 
daughter. . '· ' · · ~clause 7 (d) it is provided a .half shii.re to daughter. 

In pra~tical life, at the prese~t day, the' daugbters .-This. has no support. either in Yajnavalkva Brihas-· 
really deriVe m~re benefit th~n the prescribed one.fourth pat.hl or. ·Manu .. It ~s not known from which· source 
share of the sons estate,. besides the uslla.l marriage and. ·. the comm1ttee got lts r1ght to decla.re a half share to ·the 
other. expenses incurred o~ her behalf on • several future / da~g~ter . alone as per cla.use ' 7 -d. · It is ignored by all 
occasions after the ma.rnage. All the above expenses Smmts smce every a.uthor1ty recognises ohly one-fourth 
are· to be con;ridered to be in lieu of the one .• fourth· share of the share. of the son. . ' · . · 
a.llotted by Mit&ksha~a. . . . Co?Jllll~ntmg on Yagnavalkya sloka No. 1-4, Viramitm 
.If we are to restrict the above 'str1ctly to one-fourth restricte clearly ,only one-fourth a.nd not more to th 

as provided for in ~he Draft Hindu Code sU'eh a step daughter besides marriage expenses. -. · ' e 
w~~d certa~y be cor~id?~ to be ret~ograde, as it It is therefore·~ be highly deplored tha.t tlie Committee 
militates agamst .the exlBtmg custom which confers on should USUl'p to ttlielf the exalted pQsition of the S · 't' · 

. them more than the one-fourth share benefit. Such a trampling the very Smrithis which have a .mdl :::; 
proposal in ~al)t . goes against the very interests of the -the~elv~ the position. of r~verence and res ~~~ th 
daughters whtch the present Draft Hindu Code professes entue lijndu Commlllll.ty. It is also to.b d ) · ~ 
to protect. While in the present draft Code it is l{roposed that the Committee .. should have taken the ep ~:e . 
to giv~ one half shar~ to the daughtt;rs~ such a proposal ·of ~tis ~ them,se~ves. · · ·. . up e pos1t1o.n 
~as _neit~er th~ ~n?tion of the Smrtthts nor has, it any ' Taking .mto constdera.tion the clauses f dan h •. 
Justification as· it IS likely to go against the. interests of the the absence of the widow and the 0 h ,jf ter m 
fa.mily as a whole. · provided only according to 'secti0n '((don, 8 ~ o~~ be ; 

Some of the opponents to the present Draft Hindu Code negl(lcts even tho full share granted b). 1 T:S J.:Osltlve}y 
who u;pbold the view of S~irltbicha.ndrika, afford theix- .. In 14 (b) it is p~oposed to grant. half sha.s 0 a. ~- 13~. ' 

·• consent only to the bare mamage expenses of the daughte . property fu the son anc;l in 5 (d) 't . re of stridhana.IQ. 
and nothing· beyond that. . . · . rs, half of the son's share io the-da1 h~F?Posecl ~ give only 
· If we 11re to lend our support to such a theory en~cia wh~t really material benefit 'the '1ug~te~a t!t)s pr.oposal ·· 

ted by Smrithichandrika. it would ultima.tllly mea . • e&sily understandable. · enves IS not. 
the lo~~·· that tho daughters would bo depriv~ of~: f So ~he pro~osal of half the share to the son' in II kinda 
the pen~ca.l presents and gifts on occasions by their .o stndbana. IS oppos~d to all smritis a.nd niban a 
-parents smce such presents would definitely mean ex:ee<ling The proposal of .Silllultaneous he· th' £ dbas: · · 
the limit of one.fourth share. In due course of time thorough overhaul ill the light of fa: sta:d orb need II> ' 
:;en such presonts given to the daughlillrs would be take~ . c. Sagotra ma'l'1'iarJeB a ove . 

. ;:'.""' e.cta of cha.rity devoid_ of any affection a.nd love S?me pay the.t. ~e Committee's ·ar;,n~ent · · . ht. b. •-
""• wha.t we ha. to tak . , · support eagot~ msrria B .,~ m1g . e "" 

oul&rly ~t the ve . e m~ our consideration psrti- coursing on m . ges. eoause, Manu .. while dis-
_,.,.:2,01lllded really \r;e.mta~' IS w~etr the vie'Y pro- inarriages are ap~t:~~_pgo~d aHsapinda, states such 

~~~ a.n., . supporters are deduces from this that _ras. da · ence the·Committee 
sapm _and sagotra marriages 
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ell. n be considered as secondarf. Sapinda, on .the father's h h"b ·ted · h" d &~o~g t e s~g?tms are void in law as among the sapindas 
line, is pr~ 1 1 w1t m seven agrees, primary marriage, mthm prohib1ted degrees. This gives rise to the issue 

· and five _degrees passable or secondary. On the mother's a~ to why marriages among sapindas alone are 'prohi· 
line within five degrees primary and within three degrees b1ted and marriages among ~agotras are valid wm1e both 
secondary. This view is supported by the Paitinesi Smrithi typ~s ?f marriages are condenmed with eqnal force by 
quoted by Viramitra in his commentary of Yagnavalky~. Smnthikaras. It should theref\)re be held that both should 
paae 112. Tho view· that marriages of above five degrees be treated alik~, a~d the principle of Factum Valet can 
ill 

0

matrigotra are allowable only among peopleothe~~>than as well be applied m the case ·of sa.pindas as in the case 
· &tyashadas is incorrect, as it is opposed to Manu. of eagotras. But the very Committee which v.dvocates 

While it is conceded that on the mother's line marriages sagotra marriag?s by aP"\llication·of Factum Valet, equally 
of mother's sagotras and sapindas are allowable above five condemns mamages among · sapindas refusing to a 1 
degrees, the committee seem to question as to why there the principle of Factum Valet. Eve~ the elin!inatio~p J 
should be any objection to marriages of aagotra.s and sapiD.- dattaka. homa~ being justified by the application of 
das above seven degrees· in the father's line. Factum Valet 18 condemnable. Likewise civil marriages 

. Vi«tt·ttrupa, commenting . on :Yagnavalkya (sloka are also void according to Hindu Law as they ca.nnot be 
52, Chapter I)· says the wofd. "Asamauarsha. Gotraja" justified b:y: the application of Factum. Valet. Hence the 
means "Asamauapravara " and not Asagotra.. That is, proposal of the Committee to include the Special Marri~e 
if the pravaram. or combination of Rishis is different Act as a part and parcel6f the Hindu Law is highly io be 
though the gotra. is the same, marriages between such deplored. · 
parties .are not prohibited. According to Viswarupa, : In ~he same manner, the a.bove objections hold good~ ~ 
the u2e of the term "Asagotra " in llfunu 'Smrithi, etc., even m the case of asa.varna or what is kuown as caste 
means only "-Asamana-Pravara ", i.e., not having the marriages. Madhavacharya and Nanda.. Panditha com
identical pravara..•. · The• above view is supported by menting on Parasara Smrithi and RAghu1111ndana in· 
Gantama who stated that marriages between. parties, udvaha· tattwa, have stated that such marriages are pro
.having pravaras not identic!l-1, could he celebrated. hibited particularly in the·present:Kali yuga. This system 

Th s nJ.I1rriages of Samanapravaras alone are prohibited, of taking Qther caste ,women as wives was permissible 
but not of sagotras. Sumathu Smrithi quoted by IW.ghu- only when there was already a wife of one's own caste and 
nandnna en page 111 (Vidyasagara edition) and Vasiahta that in the annloma order; while polygamy was in vogue. 
smtithi quoted by llfudanaparijatha (page 139) also sup- · l\fanu· has condenmed the marriage ,of a dwija With I!! 

. port the view that Samanapravara marl'iages alone~ sudra Iaily. even during yugamtharas. The IW.u Com· 
are prohibited. mittee is keen on abolishing polygamy and establishing 

But the theory of Viswarupa is discarded by all nibin- monogamy which in itself is against the Smrithis .. In 
das, Viramitrodya, llfudauaparijatha; Raghunandal!ll, the e&se of monogamy only \'lwija woman can be the 
Madhaviya, etc., since many smrithis condemh marriages ~e of a dwija husband SD.d not a low caste woman, Even 
among samanapravaras as well as sagotras. The term lD the cases of-polygamy, only with the permission of the 
" Prasastha " according tO Manu means " to be married " dwija wife the husband can take to his wife a woman · 
but not "primll-ry." La.ghu Sathat_hapa smrithi has· it!l> of low caste." When facts a.re likE> this the .Rau Committee'& 
text aln:!ost identical with that of Manu, but only va.rying attempts to make such ma.rriages valid even by the appli· 
in respect of one· word "P:rasa.stha" which is stated as ·cation o~ the principle of Factum Valet is futile. 
" Vivahya " in the third pada. Thus in the place of Manu's The proposal of the IW.u Committee raises another serious 
" Sa prasastha dwijathinam " we ha.ve ·~ sa. vivahya issue, in the matter of inheritance. At the time such 
dwijatheenam." . ·. " · marriages were allowed children born of low caste women, 

Apasts.mba, Laghu Sathathapa,Satlmthapa and Narada are -given comparatively only less than that g.IVen to 
Smrithis quoted in Raghunandana (page 112) and Viramit· aurasa. son. According to 'the cast~, the difference in ' 
rodaya (page 399) ~State that the girl who is married to a. inheritance :varies. The proposal to apportion the-father's 
sagotra should .be held in _reverence as a mother, or. a. estate equally among the ·aurasa sons and sons born of 
daughter, or the wife of a Guru. Thus such marria!(es i{ low caste women really violates the smrithis. The Ran 
allowed, will militate against all accepted canons of Hindu Committee's attempt to usurp the exalted and pontifical 
Law and will be a.n act of sin equal to that of marrying position of Smrithikaras, condemning the smrithis in the 

. a mother, a daughter or guru.-patni. · · sa.me breath is deeply to he deplorec;l as was pointed out 
Referring to the sug~S6~ion why marriages. between already with regard to the several changes. proposed 

sagotrasabove seven degrees on the fa.ther's line should not ps.rticularly in the case of marriages. 
be celebrated jl!st in the se.me manner as marriages above Principle of stare decisis.-Courts of law apply this 
five degrees on mother's line are being celebrated iD. spite of principle and even a 'W!"ong decision is allowed to stand 
strong objections e;xpressed · by Manu, Sathyashada.; and is not corrected: For eimmple it is admitted by all 
Vyasa -!iuoted: by Viramitre. commenting on .sloka. 52, that the adoption of. an only son is totally opposed to 
Chapter I of Yagnavalkya, the answer of Viramitra. and Hindu _Law. Still that is n?t allowed to be changed. 
IW.ghimandana is that the term " Matrigotre. " means The leg~slature now wants to 1mpose on th11 Hindus what 
only having the same name as thatof mother a.nd.not · it conceives might be. beneficial to the Hindus. Instead 
the sll.me gotra. as that of mother (see pa.ge 112, commen- of doing that, if the principle of stare decisis is abrogat~d 
tary o£ Vira1l!itra on Yagnavalkya) and page 116, udvaha. by a.n act of the legislature, the Hindu might well be 
tattwa of "Raghunll.ndallll (Vidyasa.gara edition). allowed to litlgs.te in the law Courts as to what the r$ol 

According to Ra.jamarthanda, Raghunandana. states that. Hindu Law is &lid the same would be determined .by the 
.jf in the case of a marriage, at the -tinle or after betrothal, special few :ijindu Judges of the Law Geurts.' That 
if the name of the girl and-the name of' the mother of the would be probably the only way to .rectify the mistakes 
boy (bride and bridegroom's mother) were found to be that aremadeinRiudu Lawuptonowduriugthe course of 

·the same, they should at once be changed. Even if the the administration of justice. 
name is not changed it cannot make such a. marriage Uniformity in Himlu Law iii impossible awl unjust,:_ 
invalid as in the case

1
of.the girl having the name of a river, Yagnava!kya Smriti, Chapter I, sloko. 361,. says· down as 

t.re.e, 'otlf:, nor go against the gi.t:l being taken to a wife. the duty of the 'king to. stabilise the dhannas (virtues) 
. Hence there is no objection to such marriages. The oilly inherep.t in individuals as determined b:v stat'!ll family 
thing to be noted is whether there is sapindathva in matri·. tradition, society, etc. ! n the same • phapter' sloka. 
gotra which .invalidates such marriage and not the mere emphasises that a foreign king should never try to inlfrose 
gotra itself: It is supported by Vyasa as quoted by Vira· upon the conquered country the laws and customs of his 
mitra...in the cour~e of his comment ofYagnaval.kya sloka own country but should administer the law and customs 
52, Chapter I,Jage 112. · of. the conquered territory. That he should 'never 
. Application ·Factum Valet in 1he case of sagotra att?mpt to interfere with them in any manner in their 
marriage is wrong. "It is an admitted fact that the · so01al &lid religious laws and· custoxns, is clearly evident. 
doctrine of Factum Valet does never· excuse the violation It follows also that he sh'>uld on p.o ;.ccount try to levelise 
of a legal rule." • .(Sri Balusu vs. Sri Balusu --26-l A. the existing varied traditional laws prevalent unto this 

. 113). ' ' . . day. ' 
Tbe marriages among asagotras alone are""\ legal rule. • Coming tb the point, the aim of tbe Ra.u's Committee's 

So such a principle ehould not be violated on any account. Draft Hindu Code is uniformity. In -their attempt w 
Sagotra marriages can therefore never be justified: by the level up the laws of the' country, they have patched up 
principle of Factum Valet, as fundamentallY, marriages together Mitak'l\uua", ..Dbayabhaga, ~yuka.; and their 

I-34 
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. d the ?rioulvis are respected as anthon. 
. . from Dhaynbhaga . T~e Bis~ops, an ive religions, and justice de~ands that inJ&g~DStion. Th&y ha':e i:,:!on. (2) Inheritance ties ~~eihl:::~arya.s or their representatives should 

=principles of (I) To~~Ji' min an 1llldivided family; ~e h ld ~ equal esteem if not. m~re; and be c<insulted 
of mdoMd daughter-In .w • (4) Right of share to .a 6 t' of Hindu Law anse. . . 

• (:l) Pcoulillrities in, successi:' (Stridhanam) and from when tbe t1ies J(~ry came under the occupation of the 
, ·'son in his moth~~ a. prope ~ Inheritance as stridhana. · ~en 6

6
r:Uent, the Hindu Law was ordered to .be 

Mitaksh3ra ~e pnnCJple~ o~) in the absence of a. son ; BritiSh ~v bl . all matters covering personal law like 
of husbiiJld's property 1' n o~er her property a.cquired. ·mad~ app ca. :o: inheritance, etc., for all Hindus. The 
(:!) absolute. righ~ 0

!:0martition, etc.; (3) ves~ rights m~d~1:;~~p~id down in the sources of Hindu ~w, 'vi3., 
by way o~ inhenta rt, pa cannot be tampered with, even ~ 't' d Sadachara was intended and nothing e~. 
of \\'Oms! Jf h~r(Ir~ul~neous right of mother, daughter, S ~~l:wa.~a.s being applied and continues to be ap:pli~d 
if she be •Q en ' . te tate ' . uc Courts The Le<>is~ture has passed certam 
and son to the property Ill 

3 
· · • d Ill t~e law . with the custo"ms, for example ofthe Hiiidn 

• From imaginati_o~ th6 principle!~!.(nl~ ~.ro(E)e~:U::;'e~f Acts mlnhterf~~ etc We demand that those Acts should 
by women by theu: mdustry as st .. wm w rn'ages. •(4) civil Law el'J .... nce, . .. ·~ 

. (3) gotra. and asvama :ma ' be repealed. . · · t.hl eueress~.on; · . sa. . " . (S) application of Factum 98. Shlbpur Chatuspa • . . . 
marriage as Hindu ~rna.,e • ·age'·' (6) divorce; • !J.'he Chatuspathi is now the foremo~t of ·Its kind ~ 
Valet in the oa.so of mt:er-ca.ste '111&rn and have tried to the Burdwan Division ; not only in respect of ~uccess. m 
(7) special rnles ?f adoptmii.;~~~~c., when. there is no different examinations but also ~ respect o~ unpartmg 
Jnil,nufaoture .an. appfen\ u 't rhdeed it .is a patch· education in various bmnches of,Onents.l I:e~rnmg. 
underlying pnnCiple o um ornu y. ' , . The Code as it now stands is not draw~ m ~he tenor .of 
-work. · . to truocossion, the Commit~ has axclud~d Hindu Ideals and specialities. From tune unme~onal 

In law re~mg· Nambudris and Abyasa.ntanam;. whene~er it became necessary to make &n:f _change m .any f::ne o/'i':n~n. ce, they have e;tclud~~ tb~ ,~grtte'd- department, social, ~-eligious, legal or polit~ca.l, that was 
·A d h the Comnuttee ..... s VIOn> used to be done by those who were v~rsed m ~he funda,. culturallan~. . [ ~s ::ili-o~ty; at least in these two mental principles guiding, t~e whole Cosnn!l process, 

their own prmCip e o ' . . the Existence and ~volutJOn . of ~h.e Hu:ma~ R~ce. ~::Sba.sis of Dhayabhag_a is Dharma, and the f?II_I' of. Through aU changes of circumstances the 1deals ~fHindu1sm 
Hell oi Damnation. Even when the father of a: ~diVIded1 were always kept in view, the ide~ls are nothin~ but the 
fa.mil can dispose of the common property !o~ ImiUOra guiding pririciples for accomm~tmg th~ Cosm1c process 
Purr!se llolld the Factmn: :Valet is applicabl~, h~ Willhha~~ in its different stages. This prmc1ple ~aVIng ~cen adhered 
face only damtl8tion in the next world. Thls, t e . to in all cases., it helped the commumty to nde ~ver ~he 
of sin is the basic principle of Daynbhagaa!ldbMi~~J:· difficulties in various vicissitudes and succeeded m mam
Tbe Ran Committee bas safely ignored th1s a&c • taining its existence all through th~ long~ong ages, although 
mental, and tried to make laws to P\ease those who care many nations .succumbed during the . ~ourse of a fe~ 
a fi for Dharma. · · . · _ • centuries. :But for want of proper sup~rt and _or!!am- , 

Jharma thus being the foundation of Hindu. Law, It ·zation ·the section ofthe comlllllllity ve~ed m the prmmpl(;s.' 
is the acknowledged Dhannaoha.rya.s of . the Hindus of Of truth are no longer in a positi~n to· give effect ~o th~u: 
different communities or their representatives "':e~ versed . ideals and therefore may be considered to be not m ens- -
in Smti, Smriti, Acharya N~bl!.a.nda G~nt~s, lt IS t~ese ·ience. These people used to c~me fill;vard whenever , 
alone who can and have the nght to demde pomts of ~u necessary and were competent to d1ctate tlie 6hanges to be 

. Law. Yagnavalk.ya Smriti, C~pt_er II, slok_a 2 co m adopted as Jegisla.tots and pass them through the. kings as 
tbis statement. ' : . · executives. The Kumba Mela was then a. meeting place 

It is open to doubt whe~h~r all of the COlJl!lllttee m~m~e~ of the legislators and the executives to discuss about the 
are imbued with the_sVI~It of Dharma m. any 0 

. e~r stateofthecourttryandthec~ngestobeado~ted: . . 
physica.l or mentalactly:t~tes. . . · ,The Hindus have become Ignorant of theu: high Ideals 

So, it is extremely dest.rable m the I~es~of ~~rma for want of power and propaganda. of trnth by this se~tion 
that the maj01-ity of the members of the u frttee ht of the community referred to above and consequently at least half of the members should I:Je fdrahwn om .ted .they are being metamorphosed by the western Ideals of 
representatives of the Dharmacharyas ? .t e recogruz : materialism with the result that the Hindu Bengalis~ who 

. groups of the Hindu religion, ~ lfli all It ~ fel\~~ tte are the most hai:d-pressed now a~e gradually degenerating 
principles of Dhayabhaga, ~taks~ra,f ~d 8 J! · e from top to toe and are being obliged to take recourse 
maintained in the proposed cedificatmn ° u ws.! _ to all sorts of unfair meanS and are making abuse_ of wha~-. 

Rules drawn entirely fr.om ·individUDo! · ini.aginatmn ever power is vested in. them:. and t~ey; 'ar? daily losing !"11 
cannot help .the growth of Hindu Law. , Neither the · traits of higher virtues. ThiS Bengali Hindf!. commumty 
legislatures composed mainly of members who draw freely will vecy soon uj~ out of the face of the Wt'rld, the true 
from their imagination, though laYing claim to Hindu death of their inner personality is already almost complete. 
ancestry, are inca.pable of laying down .the. principles 9f ·· What is now awaiting for the Hit;du Bengalis will 
aa.st·11os. Much more s~, tbe ll;M'lthontatJve nature. of gradually overcome tb.e .rest .of the Hindus and if .the 
the present asseiV-bly whloh co!IS!st of m?mbers el!'-bracmg present ideals of matenalism .of the world be not changed 
different religions .. The a.ssembly C?USlSts of commnnal will ultimately overcome the rest of the World. · ... 
and politirn.l gt:'ups, eac~ seated. ~- :separate all?tted If the.principles whlch guided the actions .of the sage~ ' 
blocks, and looking_-afte~ Its o~. m~du~l g;o_up ll_ltl;r- of old in respect of any challge be now adopted it may ' 
ests. Hindu Law lS mainly relig1ous andmdiVIdualistiOj save the community now in its most 'deplOrable state and• 
and in a. limited sense social. This ~s evident the e:r:trome. gm'dnalfy the truth if accepted and adopted by others 
undesirability of- allowing the legiSlature to. enact for will lead I).Ot only' to the evolution of the whole huma.n 
the Hindu society as a. whole. , race in the real sense of the word but· will bring peace, 

Neither Islamic doctrines, nor Christian tenets have prosperity, and happiness to all. . 
ever formed the subject of debate in any !ISSembly. While The most lamentable aspect of the present state of affairs 
strict neutrality according to Queen's proclamation,- is is that the true ideals of the Hindus are not known to 
scrupulotlSly observed as regards "the religiol!S of Christ, those who are now occupying the position of their Bag'hya · 
and Moh&med· whatever the nature of the interpretation- Bidhat.a as most of them have become westernised exter
put upon it, it is desirable that the same kind of a.luo~e~ napy and in~ernally an~ ai-e apt to see and judge every
and detachment may be shown w.herever the Hindu ·thmg aOcording to. the Ideals of materialism not knowing 
religion is concerned. · . . · that such ideals cannot and will.not be able to maintain 

Since the advent of the British Raj II}. India., the,Hindus the existence of the community in the long run as being 
have been settling their quarrels in the British Co-w:ts a~inst the fundamental natural laws. ' · 
of Justice, and the Dhaynbaga. and Mita~ra Laws, etc., · Although it is high time to discuss .and come to a· con

. have been administered -ttl them according to local tradi- clnsion to which every sensible and responsible man ought 
tiom, and requirements of individual ca.ses. The same ·to join in healthy wa.ys and methods and although it is 
system may be continued and no furthor·co~lJI!ca.tion·of natural for &11 to judge matters with tJie wa.ys·of thinking 
~u Law may be attempt;d, Instead statu~ ~WB. ~ whiclj they are accustomed and as those who are· directly 
lOdgments of Co~ ~n Hindu Law,. etc., B?J:Ce found ll_l· charge· of all these affairs 11ore not accustomed to con
~on.g, llUloy be codified m a.~corda.nce.Wlt~ traditiq~allaw. ' 6lder about the grand truths. undedying the p~oiples of 
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changes in conformity with the ideals of Hindus and the · . If .this Code is accepted, varioljs- interpretations of the 
66senco of real ,bums.n progress prosperity, and happiness. lines of-the same will aril;(} to meet the Provilltlial notions· 
here is little hope ·of any real good from the innovations which 11-re deeply seated irr the minds ofpeeple of a parti: 
now going to be ~dopted rather it would serve to push cular Province· from very ancient a"es. The ('.Qde will 
tw.ck the ·commulllty thousands of years and would leave overrule tbll:iindu scriptures· and drag the Hindu Society 
them to gain e::.:perience out of their calamities. ~ery far from the eentral thought of Hinduism, which 
· A.ithough "Some altemtion in tune with the previous ~~ so Ion~ sav:ed from various foreign invasions by the fore(} 
changes ean be suggested to me~t t-he present situation of shastnc w1sdom. The ('ode proposes to ruin the Hindu 
!t would not i>e possible Within such til!lO and scope ond Society economically, culturally and morally and is 
11ithout thoroughly discussing in all its bo!lrings .. All inviting .~ new defe~t of Indi~, not .through weapon, but 

·t-he assertians made herein can be SUJ?ported by pure through ~dea p.nd 1deals, 1 which are still preserved by 
reasoning based upO!J- soienti.fic truth and therefore I hope millions of people in India. Hence it should be dropped 
that proper thi'('sbing out in all its aspects· shoUld be made immediately. ·. · . ; • 
before the introduction of any innovation whatsoever. I request the members of the Hi.rldu La.,v,Committce to 
Let the ideals of Hit~duism be first studied in order to · consider seriously the real state of thing-there are two 
grasp the funda,mental truth underlying them and then opposite views, no doubt, in India, or more than two but 
only the ways and means should be contemplated to frame those, who do not want to be westem.ized, i.e., who ar~ still 

· Ja.ws for their true welfare. Mere votmg should not be dragging their cultm:al tradition with toils and tortUl'ea of 
considered as the criterion to come to a ·lagitima.te the Ilresent age, should be consid:erea as the old institutions 
conclusion. · · • ' are worthy of preservation f!,nd not of demolition. 

99. Srijiva Nyayathirtba, Principal, Sanskrit College, · Several points of disagreement amongst others are given 
• ' . · Bhatpara. · · below :- · · · 

The Draft Hindu Code, in its present form, consists not (1) Codificatio)l· of Hindu Law (Explanatory state· 
only of oodifiootion of Hindu Law, but also of several ment). .. . 
modification.~ of the sa.me, which will vitally affect the (2) '!'he meahing of Hindu {Part !-Preliminary, 
Hindu Society in many respects. :Moreover, vital changes clause 2). · ·. . 
of the fundamental principles of the time honoured Hindu (3) Clause 3 (Part I-Pi-eliminary, clause 2). 
t.a,w ha,ve beeil. made in the proposed Code, which in my (4) Clause 4 (Part I-Preliminary, clause 2):~ 
opinion, are beyond the jurisdiction of the Hindu Law (5) The meaning of Stridha.na [Pa!1 !-Preliminary, 
Committee and. the Central Assembly, as they a.re not clause 4 (1).] . 
l!!lnctioned by any school of the Hindu Law scriptures. . (6) Inclusion of daughter tsuccession to ·the property 

Any drastic change based on mere personal observation of males), Class I. · . · . , . 
holds no good for' the society, which has (lome down to the (7) Inclusion of daughter's daughter and so ,on. 
present age from tinie inlmemorial. liB for example, the ·Abolition of Pinda theory .in succession, Classes II and :qi. 
Hindu Women's Right to Property Act of Mr. Deshmukh (8) The explanation of Stridhana. · 
was passe.d in 1937 ; this Act interfered with the established (9) Absolute right of women to property. 
Hindu Law,, regarding the right of women to property (10) Inclusion of ditorce with marriage (sacramental). 
and the consequence wa,s that within five years lots of bills . (11) Optional registration of sacramental marriage!. 
were introduced in the Central Assembly for rectifying (12) Gotra of a wit'e in case of sacra;ioe:ptal marriage. . 
the said Act. Similarly, this Code was not demanded (13) Marriage between bride and bridgroom of same 
by .the Hindu public, but it <¢gina ted to remedy the eVils Gotra and between• different casi,es. 
arising ~om the Deshmukh Act, in perference ·to .·the (14) ·Adoption.without ri~als. · 
pi~oe-mea.!legislature, as it was thought by the Ck>vernment In conclusion, I would submit my firm conviction that 
of India. Now, the- same blunder, is repeated in the this Code, ifpassed·intolaw, ivill strike at the very root of 
proposed Hindu Code by making anomalons fusion of the Hindu Society and will lead i.t to never-ending confusion 

.Mitaksara, Daya.bhaga:;. Vyava.haramayukha schools which and disunion and ultimate destruction. · · 
ifit is passed into law, will give rise to lots of Codes .within .. 100. Sri "· M. Banerjee, President, United Missi"n. 
a short period and· will c~eate confusions in the _procedura "" "' 

'Of.the Provincial Courts. · . PBEAlllllLE. · . .;. . 
·It is a fact, t)lat ·the Centre ha.s no power to legislate The course of nature.is generally .at Ml times, it moves 

for the agricultural )ands, and the expectation of .the . frorp. good 'to evil and frot;n ~vii to good, and that is. what is .• 
Hindu Law Committee might. not be fulfilled, .. One stated in' the scripture, 1t IS a movement obtamed by 
Provineia.J-Legislature may extend its relevant provisions, .passing through the 'Tree of Knowledge' (see Genesis, 
but another may not, rather it is beyond expectation, that Chapter iii). And now the. ' Prince .of the world ' has 
all the Provincial Legislatures will follow the Co.de in one .:been active in his course of rule,. he. controls the world, 
voice. In case of diversity of ·opinions in the different · infusing into the minds of his devotees a spirit of indepen. 
Provincial tegislatiye bodies, the purpose · of the Draft deuce, which is meant to be dependent upon no controlling 

. Code of :ma,king AU-India uniformity will be futile and a. ·authority exercising its in!l.uence over thein, -:and so the 
new tidiculousstate would .be created byjhe Code. views of the scripture having their origin from an unknown 

Besides, the Indian States have their own. Legislative source, beyond the scope of the world must be cast aside 
· bodies ; they are governed: by the old Hindu !.aws, and being thought of. as fancied productions unjustifiable 

the Ce;ntre has no power over. them. I am at a loss to find, ·through: a verifyi.Ug sight. The scripture is said to be the 
how the Hindu Law Committee oan hope for an All-India· 'Word of Ck>d,' though the person from whom the word 
unj.fonnity by leaving the Indian States aside.· Tlle came out is not to be seen, not even bhe publisher who gave 
number of Hindus in the States is more than six crores, · expression to that word who has kept himself in dark 

.and the proposed Code is going delibera.tely to separate hiding-hinlselffrompublio view, and thus to substantiate 
'them from the Hindus ofthe British India. in the matter of the importance of the scriptural writing to 'be deep}y felt 
Hindu legislation. · · · ' · · ' . · by the readers. And the views of the ·writing are based 

The said Committee have ventured t.o violate custom upon ,religion, which .is a term deriyed from 'rf.' '-back 
, \of aniroirince, which, according to mrada and'Katyayana and 1 ligo '.,-to bind, and by that is meant a course to be 

is ultra vires :- · .t"a"ken with an ob\ervation · held in the backside, and 
' .So, ;~q-r~ does not mea11. ~ of the present aoge, common sense, will tell, what will be the result therepf, 

and anoma.ly of customs should not be sul!ported by cit,ing and must be a sure fall to undergo unknown destiny, 
one :passage of sa.stl'a, which is ptevalent in a p~icular the sight at the front being not paid a heed to. . 

. Provmce.. . • · 2. "rhe idea of religion however guided men from long 
~ omt: ~ \~ tmi~ q~: J · tinl<l past, but this. is an age of refinement, refined it is 
~ · !>lL. ,.,...,., ~ through eye-sight gained in the _front, leading to the 

· ""''"({: ~!<f." 1:1'1'< '\'"""'''' ."''""''1"- 11 . -way of peace attended with merrinlent accompanied:. 
Ya.Jnava.lkya sa;:s :- . · · 3. ,'J,'hatistheviewtakenbyadisbelieverinhismovemept 
~ ~ q ~ !i!Rfi': ·~: I in the world, and with a forward movement be pro'ceeds t<> 

. a~ ~SQ~ q<(l <i'lll'ij'ffl'Ri; 11 . · _ _ · mail;e a stock of things of the world, in enjoyment of which 
So, in my. humble opinion, th? method ~f co?ification is he would live. in peace. But aJas I he cannot guess what 
a.lso ultra vires according iJo Hindu :O:hasl;:tio porot., In the baeks him froln behind to enable him for his conduct of 

.. na.me of •• flkdu. Cofl.e,". it is repugnant to -~hink the.i life. And having no sight of life,· he would say, life is a 
non.Hjndu elements would c?me into the _!,a.w book. · , force emanating fl:om the body through the apperturea 

I-34A. _, 
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. ~ n a ~onsideration of Ca.'lte and V a.rna., the . 

h r "·in intelligence nece$ary 18 .b~ 1 ,upfo these we shall deal with in the next article • 
with one e ,a..,. f h nsitive prmctp es o • " · 

of the sel\!lOSo ~ of life, And out o t ese ~ the designated "Caste and Varna. ·. . 
for the koepl"g out the • ripoos, (~: mearung. 11 . Chapter II-Oaste an<l Varna, 
a.ppertures ~me tated in the scripture, tho!Jgh practtca y S th t II come under the caste. system, ~nd a. 'Varna' 
eoelllicsof~as;,ntrtbutetot):telivingexistenceo~n. di t? tfona marks the characl;(:r of .the htghe~ caste, in 
we see, that ~1!illlr liN:, ~:, m ~:J ~and +<t<:~«:"'.._ I oo~~deration of his being in P?ssesston. of a htgher order· 

. And t?ey are; llleaning desire goes to fulfil the, d~stre of of merit. And in argument wrtl:i .the vrews. ?f Ma~u,, the 
And Kama ·e of living' in peace; 'Krodha, goes ~ Gita ives a detailed exposition of the qua.litte~ whtch the 
IDeP for the sak t of religion to put down Kama • gl , y rnas • bear and they are stated as will be noted 
back out the attemp k to the way-of peace ; • Moha ' severe. 8;: • . ' . • 

'Loba • goeshto p~:~n~ ~~n 'Kama • by an attachment be~o~d herein the,difference between a caste Hin~u and. a 
goes to furt ~~ t of ' Kama • . ' ~lada • goes to hold a . V Hindu lies . that the caste Hindu keeps hnnself m 
he!~ on the f~r~~rance in th~ way of 'Kama' ; and ;:n~servance of the external rite? wherea:s the Va~na· 

';'P1~~~ra, goes to treat with resent~ent all thos~ ~ho Hindu is engaged in maintaining the tnternal rrtes, ~eanm~ 
M d yenemies to ttie act.~ of ' Kama. . . , . , those relating to mental perfor':llances. ~d Varna, 

eta4n ;:.d as the scripture declares that rt lS ~aliyu~: means colour, and that,which. grves co!our~ng ~o ones 
~ thatitisanagethatmarksthedo~~allOf umalll y, character,·enabling hint to rise m h~a.ruty,lS sa~d to be nh • man should comedown to serve the Will of the woma~,- the 'Dharma • of a 'Varnashramy. -

when. ligion will be forward to put down the predomt· And so originally there were four 'Varnas/ and they 

:::::eligion (See Gita:-~ ~ llltr!r~~ were Brahmans, Khastri~leyas ant_\~=~~ Gita)! 
~ Frnmlll ~ ~ llli cm:n:h' u), w en e . e 

0 
·Canto IV-verse 13 :-"''ll"'""' ;rqr ~ . ~: 1 ·, 

t will be based upon irreligion for the guidance of But latterly at the time of Raja Bam, oW!D,g to mter
cou: r~hen there will be an uproaring of men for the , marriages conducted, among . the ~hree \ ~rnas, . th~ 
:~urln of pOliCe and independence, and peace they .mean Kshatriyas, the Vaisyas, the Sudras and the Ant!B:l~ 
. th fulfilment of their desires and independence m the who did not belong to the Varna caste system, subdiVlSron 
~a :of allowing them to act up to their own will ; .a~d so of castes were made, and all were since the~ known as 

e bow it very well that all our elf?rts to give religion a SudrM of the higher or lower orders a.cco7dmg as they 
;romineneewillbeofnoavail. Butwe,~.weoalloursel~es kept their connection with the Varna ~uttes externally. 
believers will ever be in advocacy of religton t_o uph~ld ~~ Chapter 111-Gotra. . ' 
cause in strict obedience to the rule of t~e .scnpture •. a~ · -In a religious. point of view, the consideration of, 
we shall wait to see, ho'!' the perturbed 0P1IWo~f K~Jeo . ' Gotra is always taken, for the purpose '6f'securing a girl 
will go to stand M gwdance for the ru e 0 e mg m . : essed of e ual ' Varna • or of a lower 
respect of religion, in contradiction to the enacted statutory ~ar~!7~~:· a~o~~uality of ~arri.a,. is to 'be prefed'ed t~e 
law declaring that the King 'should be guided. by the more, and when not available, a. gtrl of the lo~r order Is 
'King of kings ' retaining reverence for the scnptu:res, •ccepted for the match, so that she may be tramed by the, 
knoWn as the ' Word of God.' And the scriptural rules w • d hr h 

· are the same for all, whether they may call themselves husband; for an equality of var~ to be e:ttame t ou_g 
Christiars or Hindus. And the • reasoning of anytfody' his training .. And so it is that wtth the obJc_~t of begett~g 
if he can. apply it properly, will declare the truth, that the a son through her, the son may ~e able t?.~6fP. ~p the line 

, stated si:t • ripoos • .or preva.ding .pMsions, will- go to of ancestry intact, by poasessmg the•J•quo.littes of the 
eause a failing in humanity, and that humanity can only ancestor and so the term ' Gotrli' by derivation would 
be protected by a check exercised upon theii- rise. . imply. 'And p. Gotraja son can only claim to be a-' Pinda· 

0. AndtheGovernment'ofoursismJ,toneoftherepublio dhikary'. 4Dd as MAnu says:~W~~~R 
form it must have an administrative faculty of its own to ~meaning that a man gets a. girl in' marriage, for the 
guid~ the conduct of men, specially in. its concern with ·sake of generating a sQU who should be able to'be .a 
religion. And for us, we would say, that in retaining Pmdadhikary .. - · ·. 
proper regard for the Kblg's Government we would suggest, And we may think, what is this sort of IIU~rriage 
that jn ·the existing law, if there be anything in variance intended for 1 AM it is· not for the purpose of satisfying 
with the scriptural law, that should be mended, and .the the deman,:ls of lust, but after completing the practices of 
law should be given a remodelled shape strictly in adherence • Brahmacharyya. Dharma,' the man comes in connection 
to the scriptural law and that would put a sj;op to the rise with the.'' Sansara Asram,' and by marriage co~duct.ed, 
of piece-meal cases 'Which are feared so much. And that with full control over lust exercised;he will t~en be able 
will go to put the country in peace, doing away with the to produce a son, corilpeteat to be a Pinda.qhika.ry,. · . 
disturbances created by infringements to·.the law of the , And when the son is to be had, the father then, leaVlllg 
scripture being effected. ' the charge of his ' Samara' to his son, is on his way him· 

Chapter 1-The Hindu Caste. self to retire to the bosom of his father, the' Para.matma' 
By Hindu caste is meant the keeping up of th!) creed as he is called. And the son now remains as the prototype 

known as Hinduism and Hinduism is observed by following of his fatqer in the world, with a view maintained, that 
the rules of the Hindu seripture. And here is another . he should also follow the course· of his father by reverting 
term used by th6 law-reformer and it i~ Hindu by name, back from the world, to proceed in. a journe)' to reach his 

. and it refers to one as we ·can un·lerstand, a man calling father's place, and then to his grandfather, the Paramatm& 
himself & Hindu, though n~t observing its creed, being known to be his final goal to reach, ·and this is what is 
not a follower of. the doctrmes of the Hindu scripture. meant by keeping the ancestry line of a Brahmin. 
But to our estimation, the scripture stands M the life of And it is the Pinda that· is served by a sca.rifice of one's 
. Hinduism, .which will bespeak the. true character of ownself to ,the origin from which he came .. And so it is 
Hindn!sm an~ ~thout the life Hind~ism w.ill,ouly go to what iS meant by "iim<i' lf<IT ~~"· meaning that 
show 1tself M like & sj;at~e P.rese!It~g the mgh~ of the . by sueh a sacrifi.~e, he inherits the property of his father, 
figure ef a man, b~t ?epr1ve hfe, tt IS but a misleading and this property is J:U)t a property of thew Jd · th f 
sight .to be had, to think of the figure as representing the · of life in. connection with the body, whlrh ~ onl~ re~hrr:d·
true character of a ma~. 1 • for a while, and then missed for ever ; but it is a ro erty 

And as yo.u say, a Hmdu by name ouly, Will be tho~~ht that is never to be lost purporting to te p lp lifi 
f ·"·1 · to th H. d · 't h • . mean e rna. e. 

o as "" ongmg e m u rll:oe, I may t erefore. a so And Manu's writing is alsQ known as the • M.anava Dharma 
mean theroby, that anybody bemg a permanent restdent She.stra' In view ot its dealing with · · rt t to · ··· 
of Hindusthan, should be treated of as a Hindu. But a$ other th~ politics and th fue llllpo . an ~res 
you say, a. Buddhist or a Jaina should lie treated of as a of Pindadbikary . • as :w ey cotXey e. eso~no mea.mng 
Hindu, and Min the list of Hindu classification, no mention Pindadhikary m~y also. e :wou ad mentdton ~re. And . a 
of e. domiciled Muhammadan has been made we are nece f dis . 1 d h mean an . opte son m the shape 

r aarily to believe thereby, that· a· Hindu by name will 0 f ~ Cip tJ an e 0! ~he~ a disciple being still in touch 
·onlv nies.n a person prof~S!ling theEmdu reli!(i"·l ~lied ~h !;:V?r1 •.and havmg gamed a new birth by·initiation 
Hinduism. But as Hinduism is based 11 on the clnci 1 e ~01P ~ lS connected in marriage with the Lord of 
of the Hindu scripture, Buddhists or JJ:ras or a~y otEe: Dfharmapa~:l ah e~eet ofwhieh, the disciple has the issue 
being no followers of-the doctrines of the Hindu scripture ~ fuson,l f ~ e · Gyanaputra' who would lead him 
they oe.nnot be thought of as Hindns. And as Hinduisn::·- h e.f ace.~ ... ara.matma,. Rnown M his grandfathei', 

w e~ • e son ww get merged mto the Parama.tma's person, 

''· 
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Jl!ld tliat is known as the offer of' Pinda' (see Yogapanishad, As no gotra consideration is to be taken· in the cases of 
where Shukdev as the son is stated to lead his father marriage of the three lower castes, other considerations 
'/yasa to Bramlin.'s place). ' in respect of. inheritance by succession, property rights, 

And we thiuk yo11 can now understand what is meant by adoption, etc., :must~ in accordance with the observances 
a second-time marriage with the Lord, a's ·the Hindu held by tQ.e Brahmins in such cases, as the Brahmins 
scripture says. with. the Dha;mapati, as sp~ken of'.in the stand .as their Guru and Purohit, and so they' must follow' 
"Protestation Pamphlet "w1th the quotation of Parasara the actions of the Brahmins for their guidance in such 
sainhita., me~ioned therein-" il2 ~ lr.if.lij ~ 'il lfMa- .c&ses ; so a.lso the Hiitdu scripture' says. See also quota
wrot 1 ~ iitflotf ·~ ~~ 11 , mea.ning that in tion of Manu as to what he says about gotra consideration 
absence of a proper husband to lead one to the way of to be applicable in 6a.se of Brahmins only (see M:a.nu, Canto. 
religion, a man or a woman, should seek the help of a In-verse 6 :-'' ~: · ~ ~ ~~ 1 ~ 
• Dharmapati ' to be otherwise married to him for the sake fllil' . ~ m <iil\lO!i~ t~ also Aguipuranam :-
of salvation and liberation from the bondage of the world. · Rl -. ..:. · ~ . 
And this is a marriage whic4 does not involve the ques•. "!(I q<(l!'!l?p,Mi •u<ail l:!'R""'fl'l..l 

'tion of pollution, having any sort of concern with worldly ~ ~ iMi !flstlif!ll'il'l>l: n . 
enjoyment. · · . . And in the-case of a Brabmanma.rriage, the gotra consi~ 

And now we shall dedl with the observances, necessary deration should alw~ys .be taken into view, but to avoid 
for a caste Brahman ("n 111"11101") to maintain. He akin com1ection, meaning a marriage with near relp.tion • 
.knows his origip., meaning the' sotirce from whioh he has ship, the lines of both the father and the mother sides 

. come, and the original source is known to be his ancestor, as stated before should also be taken into consideration, 
and the ancestor is regarded as the Dharmapati, · The same consideration of the father and the mother lines 
niell.Uing one bearing· the character of Dharma, or in the marriage of the l(}wer caste ~hotild also be observed, 
a Man i.n spiritual existence, and it is the same as tlie not taking into view a. consideration of gotra. at all. 
Christian scripture speaks. of him as the ' Man . in the An it so it 'is revolting to the idea of common sense, 
image of God.' And remaining at the top of the ancestry that the idea. of a candid behaviour among the member.s 
line, the ancestor is ],mown as the Dharma,pati; !!Jld all ofthesa.mefa.mily,shouldbeviolated,bya.nintroduCtionof 
others coming after him by generation, are said to possess . the sense of Just in the family, through a lustful conduct 
the 'Gotra' passing in the name of the ancestor. And of marriage, between a brother and· a sister, between 1j> 

inyoody else,· possessing the character of a Dharmapati, nephew and a niece; between. an a.unt and. her nephew; 
becomes the ancestor of another family ; and so )also the. and the like. All suph com1ections are wise decisions 
members· of his family coming after him in tollowing. of the so-called learned man of the world, and so we thiuk 
generations are also known to posse_ss the gotra ·passing he will for the furtherance of his scheme, propose for a. 
in the name of their ancestor. And· so the two ancestors marriage of a son with his mother, as the best method of 
are allied personages for their bea.ring the same character ke'eping the peace of the family intact And the proposer 
.as that of a "Dha.rma.pati, and sQ the scripture speaks of of suc4 a scheme will have its instance to quote as in the 
them as ' Bandhus ' by rela.tion. brutal creation, the scheme if justly followed, a.nd he would 

And as it is thought of as ·not human that a matri- thereby mean to place humanity in the basis of bruta.
monial coJDlection should b'e held between .persons of the lity. 
same family, a gotraja son of one fa:rniiy cannot be married Imporlant.-There being no sufficient time for us 'to 
~th a gotra.ja daughter of the same family ;· therefore a deal with ex'b.a.ustively on the several points mentioned 
matrinlonial com1ection between. a son and a da.ughter in the Amendment Bill of the Hindu Code, we give out in 
is always to .be' held by the poosession by each of them, ··I short as far as possible, details of our prptestations against 
of different gotra.s. And this_ is. the system that is to ~e the Bill in the following pages. . 
{)b.s~~ved by th~ caste Brahmins who.ouly can trace"thel! Chapter VIII-The Sacra:rnemaZ fire in a marriage 

_ or1gm froll!: then; an:estor by g~ner~t10~ held. And as a cerJmooy. . · • 
gotra ,co~1derat~on .lB only mamtamed m respect of the . The oaths taken before the fire, must be regarded as 

. fa.th~r s line, begmnmg from a father. to the s.on, and_ then valid and unalterable, which means that a wife is never 
to _hlS _grand?on, a:!).d so on. And ~ .ord~r to a. void an to ·ve up the idea of·her husband during her lifetinle 
a.km oom1ect10n tbe same sort of cons1derat1on _should also . gl n f the >a.th taken · · • ' 
lle maintained in respect of the mother's line· so that a. 1ll pursua ce 0 ' • . •. • . 
son cam1ot marry his sister, not also his mother's sister, _-Chap_ter X-Widow rn.q,rrlaf!e and dworce ~tl!. 
and so on · and the consideration of this should· be It IS agalnBt the law of the scr1ptures both Hindus and 
(larried on 'up to five generations . upwards, alid. down.- Christians,, as has been e:q>lained ~fore--(see Manu, Ch, 
wards too; when, a recli:Qning ftom the UflW!Ird side, IX~verses 46,. 47, 65, etc.). . · 
so that ~ grandmother's sister ca.nno~ get married to her The numl:(er of women ~ na:ture, far el<'ceeds ~he 
daughter's son,liot also the mother's si:;ter ean get married· number of ~!len class,: and ~ mdows go _on ma~g 
to the da.ughter' s son and so on. · ·men, the res1due left will rem am all through life as VlrglnB, 

. · ' . : ul nl b and. this is an unnatural c.ourse to be taken if widows are 
This rule of a marrtage . ooJDlectitm, · sho d 0 Y . e allowed to remarry again and again,' depriving the virgins 

observed by. a caste Brahmm, and for the other ~t:oo· · to have the advantage of marriage required by natural 
the rule shoula _be, that as the:r e&lDl!>t tr!lce_ the pos~t10n law. ' · , 
ofthe anc~stor, m the ance~try line, ~y gener~tions retam~ . Remarriage of ·the woman by divorce effected, is dis. 
they are only t~ adopt t~etr Brahmin Gurus go.tra. as thett . tinctly ·stated in Para.sa.ra Sa.mhita and it is this:- · 
own gotra, and m a marna.ge concern, the quest1qn of gotra. " ... ~ • ~ lfPl' ~ ~ <IT~ ~ ~ 
need not be taken into consideration, and for marriage 1i;R1I , ,. ~ . , ~ . om, , 
purpose to deal with, they ~hall have to trace their ancestry ~: ~ .• 
line, beginning ;from the father to seven' generations And in the SQome Sa.mhita it is Stated that if the hill! band 
higher up, and in concern with the mother's lin!", they · ~ not a pro~r husband to lead her to the w~y of s_alva
shall have to count from mother to five generat10ns up : t10n, a remama.ge of the sort (as stated also m Corm. I. 
s.o that there may be,no akin relatiOnship in the case of a Ch. VTI-v;erse 3~ and Corin. TI, Ch .. I~-ve~e 2) of 
xp.arriage, betw~n the son and the da.ughter. Dharmapat1, meanmg the Lord ; and 1t lB this ~-" om 
·. And in the case of the othe~ caSte~. the adoptlon of the ~ ~ etc." etc.~' 
same gotra as that of the Brahmin by any of the lower Marriage of the woman with a second person is not 
.castes, '1'1 ould mean, that he has to follow the principles of .admitted in any of th\) Sarnllita.s ; and further the Smritl 
his adopted got~a.ti, so that he may rise t~ a. position says that it is better for a woman to remain unmarried 
bearing the character ofa.Brahniin in the long run, though all through life, than to be married 'with a husband of 
he may not have his-position in 'the Brahmin society to spoiled character, that the woman -should think of her 
be accepted as a Brahmin. And gotra is derivedfrom husband as one in the personality of God; that . she 
·' go '· meaning ea.!llih, ' and ' trayi ' meaning relief, si> should avoid all close com1ections with 8. ·ma.d husband 
that by derivation ' Gotra ' will go to mean ~ be relieved or a.ddicted to lnst ; that the woma.n may choose her 
of the bondage of the world by salvation gained through own husband possessing a divine character,. irrespective 
the rites of the gotra heing maintained. And the rites all of the opinion . of her guardian. And we .need make no 
concern religious performances, and so the ,gotra. question mention of them, tbe reader may refer to 'particularly in 
.e~W~ot be invalida.~d at one's ~- ~u's 5th and 9th chap~. 
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. . An~ if lust desire be treated·~ a. <:rime, you would 
SllY of Widow-Jlllll'ru~ge and . th aramour for his conneXIon wtth the concubine 

Thill is a.U what we::.! will prove appreciating and charg:ffe:t~fwhich heshallhavoto. maintain her and he; 
Divorce, and: we~~~ of the lawyers as framers of t~e ~~y. and still to make the subJect_ graver, you _are to· 

. appe<~oling to ~e . y ilave any veneration for the son:g- st that even after death pf the paramour, his ow.n 
]:lindu Code, ~no : • . · · £ug~r ·would be made liable to keep up the oaarge of 
tore. ~ oes to speak·of me.rria.go bc~woon man ~1 ~nance for the concubine and her family. .But 

So the ~cnpw:l; is meant for the connect1on of the mam we be_Jlermitted to enquire of you the question for 
and wozn;~ ~~ V:an, for in his connelcion; only she ~n :i!tion whether the concubine. was not first ·of. all 
WOJ~n ~1 have ,. relief from the deprcgate~ womaulike · guilty of the charge of lust which made her bolt a :way from 
erottcr she hold!; and SO to como OUt aga~~es:a her family houseitoJd, to seek for a Separate eXIStence in 
0 ar:'ascnline form as" Man in the-image_ of · . the sha e of a concubine! And if so, how are you justi
~:? ·the Bramba. marriage that is mea.u~ not a. marr~:&e lied th!n to suggest for a remuneration ()(lust charge ! 
r:tbe satisfaction of lU:!t, -b~t withholding th? s~me I a~- And how' it is then, that Ius~ should ,Q.a~e a. promi.tlence 
to have a new birth as the scr1ptures say, and !t IS am 1 in the world which.as the senpture sa.ys, IS an outco.me·ot 
ria~e completed witb. the Lord or :pharmapatj; 'd 'b . Kama. who presents .the ''prince of the world," and who 
c And thill marriage is 'conducted by the n ° emg is the only ~atest enemy of life, who means to eat up 

decorated.with ornaments which go to :tve~t·~o.ver~~ ~he life of-the man, distributing the taste of at~achment 
the lustful fC11ture which.her body hoi · . ~IS sap!~ and aversion to him! (See Gita, Canto III .......oversea 37Jo 
to be her Sridhan, over which absolnU: po~10n a.p • . 

40 
) · ~ . · . 

and which is meant to be parted ~th. ~ favour 0~ he~ • And now we·IIlll.Y cite here an instance illustrative ofthe· 
daughter, who is~ '!ear the s&m~, mtt~,.;he ~ond~~ inefficiency of the woman to absolute rights on a property, 
of her mother, and 1t IS held as~ Sign ° ll M I Y 0 serv ' to be dis osed of at her own wm, or pMsed over to. the 
vhich will go tb show that she IS not to a.ppe8;1"' befor~ ~er inheritanfs of her husband's progeny ; and it is this ;,....- · 
husband with any show of lustful appblra.~ce, tbl!;t 'Ylt tha "A man as~ widower dioo without a malo issue, leaving 
show of decency and meekness to. 0~ e er f 1~f · e his three daughters to inherit his property in absence of a. 
characteristic of her husband, 'Yhich IS freed 0

· • son . the first daughter has one son, the second has two sons 
Other presents also she may ~ve from her husband, and' the third has also two sons. Tho propert1 is owne.d 

from her fathe~ and othar relat1v~, and th~e are also. by the three daughters in equal shareS', but owmg to thetr 
.regarded as her persqnal prope~1es or ~~Jdhan .. Yet. natural i:ile:flicienoy, the charge of management is left to the 
these are not to be spent ~t the will•of her .:!'IB~g paaslons. respective shares to their respective sons .. But in the 

It is difficult b.owever to understand wha1)_JS mea.nt by course of time, the son, of the first daughter dies ; and ag 
. woma.ulike character. And it is this :-Man is_ possessed she is unable to manage her share of property herself, the 
of an active character which is being attraQted by the_ property goes to the· cb,arge of the other two daughters, 
pass'ive character ~:>f the woman, and all appearances pre- which is to be managed by the four sons . of these two 
sent in .nature a.re identities of tho woman that attracts daughters, and the first dau_ghter only gets a maintenance
the attention of the man, and the man is thus attracted for her living. Again when both the two daughters-the 
by the woman to be reduced to, her own form-that.of the first .and second:-di?, the whole prop~rty then com~s 1i? 
womaulike character. And a man r_educed to this per- .the charge of the third daughter who lB now to reta.m 1t 
verted nature of the wo~n, beoo~es a.. womo.n,. and she Under the management of her two sons, and the living two 

.. is now to be relieved agam by a res1gnat10n of her o~elf · sons of.. the second daughter have no right on the property 
to her hils band in the identity of the Lord or ;Tagatpa.t1 or . then. Buj; when the tlilid daughter is dead, tha property 
Dharmapati. ' then passes off back to the father of the daughter&, from. 

·And the gravity ofthis resignation of the ~oman on h?r whom they inherited. And.after thad; the tights to the pro· 
husband is to be obse~ved, that when a. fa~e a~pears m pert:toomes back to the living four sons of second and third 
the country or other disasters a.ppear, the wife shoUld ma~e . daughter& as grandsons; lllllong whom the property is ~o
over all her st~idhans· to hm; h~hand for her; own relie~ be equally diVided, ,with absolute :power of manag~ment 
and for the relief. of the fa.IDJly, 11 they are requ1red by ~he and disposal. And if the man dioo leaving a widow with her 
bnl!ba.nd (soe Ya1nava.lkya, Ch. TI-verse 150). So th~1r three issues "ot' daughters, the inheritance of the property 
we aoe, -~hn.t a woman as a chaste. woman, s~ould no~ retsm 6omes out first by the-widow, then by 'the,daughters ana 
any olaun upon eart~y propert1es, thwa.rtmg t~e·~dea. of subsequently by the grandsons-so does it prove that the 
her husband,, whose 1de~ she ~hould a.ways retam m per- grandsous do not inherit th~ property through their 
sonnl c?nnenon or bearmg hlB.ima.ge at heart.. . mothers, but direct from the grandfather, the mothers 
. And 1t ~y be so, that a. ~W::band pr?ve~ a fai!-ifig hus. and grandmothers ha.'ving only a. life interest on the pro· 
baud, addicted; to lust, and IS 1!1 cohab!tat\On mth other perty. And all these show that the woma.h ha.~ .. no right 
women, even m snch a. case, tlie husband should not be on a. property with absolute right for disposal." 
disrega~ited by his wife, but she should keep herself sepa. · · '-"-~- . · ' 
rate, and lie in the worship of the .LOrd or Dhe.rmapa.ti N~w we may ~Will'; that the fathe~ of the dltugliter 
by a. marriage conducted as explained before (see Manu · ha.vmg Bra.hm11 mamage made over his daughter to her 
Ch. v...:-verse 154). · . . ' husband, to be the. ~tress of his household, ~d in lieu 

.A wife, if polluted by prostitution, should be set apart' thereof he gets nothing m exo~nge, nor even he m lila.de to 
and .kept ln the household separately in quiet vigilallce t:'-ke.'()harge of her h~~and ~ property, shonld be made 
stripped of aU ornaments, so that she may not have the ' liable to B)lp~ort her mtji mamtena.nce. And !lOt to spealc 
occasion to conduct further prostitution when let free to of the chang~ of Gotra made or o~ths taken in the-sacra
move in the outside (eee Ya.jnave.lkya, Ch. I-~erse 70). ment_al mamage ·ceremony, .the father ca.unot in any 
Bee also what the Gospel says, that. the woman who cor- ~ccount be thought to be subJected t? the liability. And 
rupts the earth, should be miserably dealt with by th~ if howe:ver, the husband proves to be mtpotent of all part~~ 
LOrd (see ltev., Ch. XIX-verse 2 and Ch. XVTI-versel! .the scnptm;e says that the daughter is to be maintained 
4 and 5). . ." . · . •. by the.relat1v:es of the _husband, and the charge of ma.inte.-

And you as advocates for t~e conou~~e would now ()()me nance IS .to be m~e obligatory on them ; but if the daughter 
forward; probably we may think to relieve h~r circull\Stan· proves msubordinate and _unmanageable,· she should be 
ces from the uulawful conduct of the scriptures, by giving ke~t s~para.te from. family concern, but still she- u, to ·be 
her the priviloge.of maintenance from her deceas'ed para- mamtsmed by them with provisious supplied (see Yajria• 
mour's proporty, not. ouly for herself, hut additionally valkya, Canto II-verse ~45). · . · ' 
for .her daugh~rs and sous, a.n~.the daughters shm.i!d have And it must lie understood that the father or his r~latives 
ma~tell!lll~ ~ill they get .marded, and the sous till they .have more sympathy for the daughter, tban the law-maker 
atta.m ma.]onty .. And the daughters, you. must . know, and he would know it better, how to deaL 'th th d ht 
seldom get mamed, and so they may contmue to hav.e if falling in distress. And s ath \Vl e aug . er, 
mainte~nce aU.through life, though carrying their trade ship held it will be absurd~pth~mes from rel~tlOn
of prostitution which would he thefr additional income her daughter is to be m•'hta· d b "'how 1!'

1
co.ncubme hor 

'-- d-' · to B t · tl • f th ~~ me y .. ere at1ves oft e wyon wam na.nce. u m 1e case o e.sons, you paramour, who bear no ·relat' hi · 'th h. · 
mo.ke no ment~on of ~ i? what should be tb,eir case or her children.'. . . IOUS P W1 · .t e concubm& 
e.ft.et they attam to ma.Jor1ty, and we may assume that And so b th p · . · : • 
the'l' 1\tenotto oosympa.thised because they do not belong a; m !to e dtaJapatya. :?Jarrtage ment1oned· before; 
to the woman cla.s.s ' 1 · to han g~es pro uce a. son 1n form of a Pindadhikliri, 

.,. · _ave e resemblance of the father himself, to kJ16p ~p 
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'!be ;a,w of creation 'ror the 'continuance of man 'as a rational 'men to. keep u~ lin,eage of their own downwards through 
being by the prodootion of another man of the same cha- generations commg m later on, as from father 'to son and 
l'llcter, though differin~ in outsid~ form. And so the from son to grandson, and so on. But in absence of 'a 
adopted son ·has to g1ve up all his connections of his ~on, the dau~hter comes to.· ~erit the property of h~ 
natural father's side, as by a change pf Gotra, and by father as the 1ssue from the soJI of the mother, over which 
giving all cla.ims to inheritance of ~he said father's pro- .the seed of the father was sown. And therefrom comoo 
perty ; and being trained under the guidance an~ guar· out the issue of a -grandson bearing only the chara.cteristio 
dianship of the newly adopted father, he would be com- of the gra.ndfather, through the soil in which his seed was· 
patent to hold his position in the s11me form as his adopted sown. It is apart from the rule of an obsorvarice through 

.father is, and thereafter he after the death of the adopting t~2 ancestry 1~, '!hich aims )lot a discardment of all. worldly 
fatliet, he will be entitled to inherit the father's property, r1ghts, to bema Journey to the other world in possession 
converting himself to be his Pindadhikari,. and adhering of the Lord of.all worldly possessions, the Creator himSelf. · 
to the necess~y law of P.inda offerings. • · 5. And in a. grandson the progeny line suffers a. break, 

And so also a. father makes over his daughter to his and the question of the possession oftbe property of the 
son-in-law, as a gift in good faith to be the mistress of his . llllll:l is then meant. to pe solved, through the lineage 
household, which he must require for the ke.eping up of his reckoned from the man's father, thereby the .right to the 
position. as a m~ of the rational type~ and the father· in property devolves upon the brother of the man's father a.8, 

exchange tl)ereof can maintain no Qlaim of his own over the n~rest relative through Gotra consijera.tion. • 
his daughter or his son-in-law in return of such gift• being 6. And itis a matter of the most unreasonable sympathy 
made O<ver to his son-in-la.w in good faith and in good to be· exercised. in favour of the daughter to give her a. • 
trust. ~And in case o£ dire necessity even; the son-in-law, superior right ~ be exercised, by depriving her brother 
or his father, or any ·of his <relatives, cannot demand 11ny of his absolute 'right on the property of his father, and 
gift liy legal co.mpulsion from the father of the gifted . thisissurelyaga.insttheruleofthescriptura.llaw. · 
daughter, any help from the f11ther of the· made 6ver · 
daughter, and the father or any of his near relatives It is ·against public opinion. 
'would only render such a. help. to the daught!lr or the son- 'y (a) No demand was made by the.genera.l Hindu public . 

. in-law, out of mercy, which, they know best how to apply (b) The general Hindu public does not consist of a. 
for ·the natural al;fection they. retain. , few western-educated men a.n<l. women, but of the vast 

And the father-in-law or the soQ-in':'iaw or the other 'inass of nneducated Hindus who live mostly in villages; , 
relatives of the joint famil;JO.of the father-in. law's household, The Code will apply to all alike. ' 
alsoknowitwellhow to support any member of their own (c) Even if it is .• considered as progressive, a law 
famil:~; when falling' in distress, and if- they . fail in their in advance of public opinion 'does no good. Example
~onduct ofsupport, there is the Hindu J,.aw extent, which The "Widow Remarriage Act .which was passed in 1856, 
is to compel them for the ~upport, ana it is not that· the never succeded. The Hindu Code is worse, because i~ 
burden of support shou'ld fall on the father's family for tl:l'e is compulsory; while the Widow Remarriage Act was 
purpose of11upport (see Yajnavalkya notes quoted before)._ only perm.i,!lsive. .' ' . · . , 

In reference to the query in ou~: yesterday's debate, (&) The Hindu Code will come before .. a.n Assembly 
as to what should be the order of succession in respect of elected te'!l. years ago, when the reform of Hindu Law 
a man's having ·his widow in addition to an adopted son, was not an election issue. ·The measure should 'be po~t· 
I have been. desired by the President of the Unite~ Mission.' paned ~ill a new el2ction is held. · · · , 
to commnn1~ te to your goo~elf, · t~~ as the Hindu Law: 2. The Intestate Succession in the Hindu Code will break 
'!lays, the Widow should be m possessiOn of the property up joint family- · · 
Jtfter h!lr husbalid's death, the management of the property . · . · . . , 
being carried on by the adapted son. And when the ~a) Hindu. @OCle~ has sllrvlved. up. t? now because m·~t 
widow would die, the property shall pass over to the ~e JOint ~nuly. (a.~d not ~e indiVldlll!'l. members) IS 
adopted son, who would' be i}\ absolute po~session of it ~t~ the ~t of some~. J?mt pr~erty, JOint mess ~nd . 
.as Pindadhi.kari by l).doption. Rut if the widow has s. JO~t wors~p have save~ ~mdu soCiety from destructu>n. 
son, the property should then be managed l;!y the son1 Jo~t fa.nuly ~y .hav~ disappeared .from the top layer . 
Jtnd ·on the death of his. mother, he should be in absolute of . epuca~~ ~du~ .. Let ed~cat~on spread and e~o
possoosion· of the property as the Pindadhikari of his nonu2 con~tio~, !mpr.ov~ ~nd wa~t till the ~sses realize 
father, and the adopted son shall ·only have one-sixth t~e ble~smgs. of mdiwdual.·rights. It will then ~e 
:portion of the property inherited by the son (see ·Manu, tl_llle enoug~ to reform ~he,Ia_w. Prema.Fure reform Will. 
Chapter IX,-verse 141). .And if the man· dies leaving . ;disrupt so01eey and brmg disaster to :the. uneducated 
J!o widow, 3 ·!laughter and an ·adopted 'son ; 'the right of masses. . . . . . . . 
the daughter for maintena.nc~ through her father's property, ·(b) Ec~nonucaJ!.y: the disruptiOn of JOHlt ~amily and the 
only. remains until she is married, and when ma.rried, the fragmenta~on of JOint property mean rum j;o all the 
right for maintena.nce, then passes over to her husband members... . . . . . . . . 
by a. change of Gotra..which shll4eld: . . :.. . · (c) Disruption of jomt ~a.~y ~ kill_Jomt worship 

. Furj:Jler I am to eay that a. man after his death having and tbe bond of co~onreli~ous feeling_willbeloosened. 
no other )ssue except 8. daughter, and· in that case, the • 3. Equa.J.i~ of the sexes- • 
~a.l.!ghtsr can exercise though 'belonging exclusively to (a) This is alien to Hindu ideas. In Hindu society 
the husband's family a right to claim her ~ather's property mi1n. and woman have separa~ functions, each supreme 
in consideration of the quotatio~ " K§he:ttra-prar!ha111!jat " in his or her oWn sphere. ' 

• ~ent~oned in our Protestation pamphlet, .not as an absolute· . (b) Social obligations of a ·Hindu family fall on the , 
' inhentress to the property, becaUS? she 1s born of the seed· sons.. If daughters a.re.given equalrights they will have the 

of h'er fatller S('wn thr<,>ugh the SOil of he~: mother, a?-d so rights ;without the obligations. Daughters inevitably 
much she can duly enJ.oy the b~nefit of su~ ~ rece1pt ?f go out of their father's family by marriage. Yet, they. 
property only for her t1me of eXIstence as a living body Ill will be given shares in the family property. Introduction 
the e~timation .o~ the soU which she majntains through of strangers will disrupt the family. 
her mother; and aftsr her dea~. the prope,ty should pass • .- .· · . · . . . . . 
over to tht~ nea.rest relativ.e of her father amongst the l1lgal .lllp;mage.-(1) Hindus· believe. Ill mamage. be~ a 
heir.s possessing the nearest relation of legal Gotra consi· · eacrament and not a. con~~ct. :rh~se _who want ~mage 
-deration, 'being the proper seedling to extll'cise absolu~ to be. a. contrac.tua.l rela.t10n, which lS hable to b~ ~olved, 

. right~ It is the same like the Stridhan possessed oy the •. under Act III ~of 1872 contract, such a. marrmge, why 
da.ughtsr in the manner o:ta.. gift presentsd to her by the change the law · . · · 
father or received frgm him on legal consideration .. She · (2) Ha.ve Hindu marriages been a. failure.~ If not, 

'i nherits the_ property not as the seedling and the inherit:- why .change ~ 1 
~nee must remain abs~lutely with the seedling which (3) No deni.and from any appreciable section of the 
belongs to the Gotra class. · Hindus, . · 

3. This is only tQ oonvince you on the.subject of'pro- (4) Divorce is altogether ·alien. to Hindu ideas. 
perty right of a. womap on her father's property as far as Where CWJtom allows. divorce there was a. demand. Why 

. the Hindu scripture says. . · not lea.ve·the mat~r ~be regulated by custom 1 A few 
4. It is a. question of inheritance of a. wordly right, extreme cases of hardship ought not to be met by a. general 

~hich gO!lll to fulfil the demand of the. rule of prflgeny for. .law. · 
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· ·· nd reli~ion. In fact, Hindu Law was based on Hindu 
, !I thanath Tarkatblrtha, Principal, Mulajore S tan" Dharma which no one should try to tamper· With 

tt•1. Mr. anma sanskril College. . a~ ally as it was against the declaration by Queen Victoria· 
· t.o statement of the Draft Hind~ Cod_e w:ciDndus do not want anything imposed on us bY: external 

1. b_l·the o:<plana ry ofthe objects of the Co=ttee ll! Ia We should be left to put our own house m ortk!r. 
it is laid do~ that ~e of Hindu Law, which will apply to, 0~ Dharma is our own. Our Dharma Sastras were made 
to e>~lve & ~ ~~~~ding J;he most p';'Qgr~ive. elements in b -Rishis who were • Trikalagnyas ' an~ · the wisdom 
all Hin:~ a~ools of law which pre~ail m different parts J any one of them was greater than the WISdom of a~ the· 
the ~un . · . learned men of to-day put together. ~1 true Hindus 
of;h~ fac? that the central 11M 7W power to le~ate for therefore always wo\lld like to follow Hindu Law based 
tho t: ::Cultural Iandi! and the object of. the Hindu Law on the Vedas and .Smritisc No fresh law was .necessary, 
Oom.!ttee to evolve a uniform Code of Hindu Law can~J as any change. by external law would ouly brmg. >.cha'?B 
be fulfJ/ed. One Provincial Legislature ruay exten~ I~ in our society. So, we don't want the Coda whic~ will 
relevant proVisions but another m~y _not, ~ther, It ~. destroy whatever right. we have. . . . . '': ·. 
beyond expedalian, thai aU the provnu:t:U !e?l$/atur~ .WIU The Indian Successien Aot, the C•vi!- Marriage Act, the 
fo/liJWtheCadefnonevoice. ·Incaseofdivermtyofop~ons Divorce Act might be adapted to satisfY those who had 
in the different provinces, the purpose of the Co=ttee gone out of the Hindu society. . .' 
will be futile and a new ridiculou8 stale would be ~ted · We orthodox Hindus will always follow Hindu I,aw · 
by the Coile. . · . T Am•l•ti ' based on the Vedas and the Smritis. . 

Besides the Indian Stale8 have thelr own .uco~ ve . - distrlit 
bodies th~y are governed by the old Hindu. L~wa, and the 103. SwamiYogananda Bharati, B.ii'bhum . • 
Central hM no powef over t~em. Now, .•t 111 ab~d f:o I strongly protes~ ~gainat Draft ~du ~ode With the 
think that leaving more than s~ crores of H<ndus ~id1nq \II. public views and op1Dlons of the followmg lmes as quoted 
the Indian States aside, how the Hindu Law Comnnttee can than the sastrio basis of the Hindu Law was of the root of 
hope for an all-India uniformity oflaw. . · . integrity solidarity and longevity of Hindu cul~u;:e and 
· The b4nding of the progressive elements m the vanous it should not be disturbed for the sake of a new Ideology' 
·schools of law, which prevail in different parts of. th& which was itself in the melting pot to-day. In spite of 
country is also objectionable. The Hindu Law Committee individual lapses the conservation of abiding ideals and 
have no po!£'er to confuse the. va~ious scJ:ools and to make OM values was all the more necessary in these days of disrupting 
anomalous form. It means to VIolate time honoured ~. tendencies· and the orthodox Hindus, therefore, were 
or custom of different provinces. - averse to ~y changes in the Hindu Law and its religious -

According to Narada it is clearly stated that basis. "Cons~rvative Hindus" strongly protest against the· 
· ~ ft om~ lijdi~•nqit<f-1·1 proposed seculiari:u;d Hindu Code instigated by dissen· 

· T~ clear the sense of the above ·text, the commentaror 
ters from Hinduism and sponsored by the Go~ment .of 

_ Indla iri. place of Hindu Law founCied on Hindu sacred 
books; Political discontent and social and moral anarchy 

-thus created extremely undesirable and ruinous- tQ forces of 
peace, law and order .. The e~on,omio forces_· initiated. by 
the regime broke up the villages, the village somety 
and the trailitional social ideals. The peophl drifted t,o be 
urbanized areas without traditions, without standards,, 
without even the children getting a chance of an experience 

quotes:- • · 

~ ~~ q <ITI'im: qJ~IM: I 

~'rffi1itl~~~:~~· 
Katyana sa.ys :- , 

~ ~: ~ ~ JtTlW-1' ~om: • ~' 
.~=~~m~~·. 

Y11.jnavalkya I, 343 also observes!-- · 
So, in our opinion, the method of oodifo;ation, which ha.a 

been adopted in this Draft Hindu Code, is ultra-vires, accord· 
ing' to Hindu sastra. • . ~ 

.fu the name of Hindu Code, it is repugnant to think 
that oon-Hin4u element.! IIJOUld come into the Hindu 
LawBook. · 

(1) Inheritance of dau~hters simultaneous ·with son» 
.have 7W bal!is ~n tke Hindu 8astra or Hindu cu$/om: . 

(2) Absolute right of women to property i8 prohibite!l in 
the V~, Upanishads, Suriti8aiiJ Nibanf/,has. ·- · 

Rg.m. a1-2. . · 
Maitrayani Sa'mhita IV. 6. 9. 
tShatapaj;ha Brahmana IV. 4-2-13). 
(Thaithiriya Sanihita VI. 5--jl--2). 

- (Majlabho.rnta, Danadharmo. quoted in D~yabha.gft:). 
. (a). Mitakshara ha.s given clear opinion neither for 

absolute right nor against the same, but it can be clearly 
interpreted that in Mitaksha.ra.limited right has been given 
to women. We may quote some lines from ·Mitakshara 
"~Q~~~~~~ 
~~I" 11 ~4H<I~A4'1'11<i ~~~Ti'1"1!14'~' ~
~1'\J Ill~ I!Pt~ i! ~ ~: " etc. ;l:fo ato 139 Sloka. 
. Even these lines pave been interpreted in the commentary 

named (~) Viramitrodaya as giVing the idea- of 
"'limited rlghts to women. Before the British reign in Indi11. 

of the soci!Jllife of old. On these disintegrated hu'man 
units .opera,ted the uncontrolled cinemas, the . exhibitioi1S 
of a moral on immoral lines. The teachi!lgs of hybridized 
teachers, ansi the, examples of men and wom~ with 
unbridled lust 'Tor power, for money and for sex life without 
social responsibility accentuated by " Shehebee ideala " 
and the inspiration ef "Shehebee ciyilization ", now 
Indians and de-Indianized Indians with a show of culture, 
of education, ·IJ.nd of science kept on their attacks on E(indu 
idiology-some inspired by political motives,. othert> 
through sheer desire to show off or to- rationalize their 
immoralities: For those purposes the social rules laid 
down in the sastras are the ideal rules because . they .are 
based on the eternal varieties revealed through the Vedas.' 
The- laws of inheritance as laid down in the sastras are 
conducive to spiritual, moral and material progress of 
society. To some modern minds may appear that' these 
laws are improper or unfair. They .think so because they 
cannot perceive the truth. To the Rishis whose minds were 
free from attachment and- prej'bdice truth was rev€aled. · 
The society sleeps, the s~cial sense is lost, it as lost its stand· 
ards of values. 'Ihe poison spreads and spreads apace of a , 
ga~g_rene as co:roding as . infectious. People say that · 
relig10n ~as nothmg ~o do With morals, l;lloral law nothing 
to d~ With the. so?Ial. ~stell\: · The social syr;tem ha~> 
~othing to do With mdiVlduallife. Social perverts reign as 
mterprete~s of law. Wh~ they set up false concepts 
and false Ideals to the youths the septic focus functions. 
The en~W social organism gets saturated With poison. 
P~ease _mterfere an~ _stop India Government proceeding 
Wit~ this flagrant religious interference against best Britisll 
Indian pledges ~~d traditions. ' • 

0+. Mr. Rajendramudiutn, Pleader, Secretary, Dharma 
Sabha, Mymensingh. · . 

The P.roposed Hindu Code is opposed' to 'the fundamental 
-conceptwn of the Hindu ·society -as envisaged in the Hindu 

Pe.shwa J(inqs also ordered fO! !imiled rigiUtl to women and 
that 9,Pinion of the Pesllwa Kings ·was the kadlnq idea of the 
PriVIJ Council Judgmentregardingthelimiled fi9h18 ofwomen 

The divorce, marriage between different C<fttes, sagt>tr~ 
marriage these are also anti-Hindu religious method 
Therefore we would submit that this Code, if passed in~ 
·law, win strike al the veriJ root of the Hind11 society and 
':ffilead it to never ending confusion and ultimate destrno. 
titm. · 

1112.· Mr. G. K.. Ladha, Visharad, 65, Sir Bariram Goenka 
. Street, Calcut~. 

1\11\.a":, 'Wholly opposed ~o the Hindu Code inasmuch ae it 
a the "ery root of Hindn social structure, civilization 

Saetras. . . · , 

Apart from this objection which goes to the root of the 
pro~osed Code th~re a17 other objections.· This Code if 
cat;tedt lnltoto lathw Will_, brmg economic ruin to the Hindu 
aocltl y a g7 er. 
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In· the proposed Hindu Code provision is made "for Aot'Will bring in its "tail endless litigation and ruin to the 
simultll.lleous succession· among the 'widow, sons and Hindu society; The Hindu Worotn s Rights to Property Act 
daughters of a Hindu who dies intestate, the daughter hasreroediedoneglaringdefectoibinduLaw. lthaa'll"isely 
being given a shar& which will be half of that of non. given a share to the sonless widow of a predeceased son of a: 

It is e.lleged a.. great wrong was done to the daughters Hindu. '!he positiorl·,of a sonle~s widow of a predeceased 
which was now being righted.' ' . ' ' · son was 'very sad in Hindu 'society. '!he provision for 

I think this provision if carried into eft'ect will bring roaintenan~e for the sonless widow ·of a predeceased son is 
economic ruin to the Hindus. ' ·As ·soon as a father dies not enough. This' is a very great' defect ; of an persons 
leaving some sons and daughter; .the property will be di'O'iq- the position of a sonless widow of a predeceased son is 
ed into minute parts. . The. daughters who are married in very :pitiable and she should get the share ' which ·her 
distant pla.ces and their husbands will have no afi'eotion for deceAsed husband would have got if he was alive at the time 
the ancestral property and they rri&y at once sell their por- of death of his father. Under the law as interpreted by the 
tlon to strangers. · This will estrange the feeling between~ l&w cot¢8 she 'Yas not entitled even .to get a decree. for 
brothers and sisters, 11isters' husbands and their sons.· As a maintenance as against the father-in-law althOugh she could 
practising· lawyer fqr' 'more than 40 years in Myroensingh,' sue; her father-in-la'?''s heirs' for maintenance after his 
the biggest district of Bengal, I have got' some practical de'ath. . · · 
experience of the working of the law of inheritance among The Act of 1938 remedied t.li.ia defect and very justly 
the other community. Among the Muslims the daughters gave a share tq the widow pf a predeceased, son. But 
inherit their fathers' property along with their brothers. the present Act curiously enough does not give any 'share 
:But· I know from practical experiences as every Ia wyer ' to the sbnless ·widow of a predeceased son. This is a 
with some experience will adroit that about one-fuuz:t;h of gl&ring <Yefect. :' · · : 
the litigation in the law courts is between Muslim brothers I think whateyer practical defect there was in the law of 
and their .sisters or sisters' husbands and sclfis as regards inheritance was remedied by .the Act :X.Vlll of 1937, as 
inheritance in one way or other. It is common h1l.ll'l!fn amended by Act XI of 1938. '!hen thexe are other glaring 
feeling among all the communities that fa~herslike to have· defects and anomalies in the Aot. '!be provison is ro.ade 
the properties among the sons and it. has foundation in .. in section 5 that ifthereisno widow, son or daughter, the 
good reason. The reason is ob'O'ious, the daughter being property will go to the grandson by daughter iristead of 

, married into a different place) often in a different district, father and mothe~; .. This is roost QPjust. 'Ihe grandson 
willhavelittleregardforthepaternalpropertyandgenerally by daughter cannot ,Jtnd should not have preference over 
sell'it to others. Even among Muasalroan fathers we · :father arid mother:, Then mother ought not to be. put 
know by our experience that many ofth~m before the death before father. The proposed Act is full of anomalies and 
execute hebas and give the properties to their sons or they · many of its provisions are tinjust and agail;lst ·the social 
execute deeds of wakf taking advantage of the Wakf sense of the Hindu society. · · 
Act of 19l3. In the case. of Muhammadans, marriage !The position of nephew (sister's son) has been placed 
between cousins .being allowed, often this. is resorted to, · even after daughter's daughter's soil. This is not 
~o keep the property in the hands of the family. · proper. · The Hindu. Law was based on the principle of 

The daughter being married into a different family will spiritual 'benefit' and this had been done away with 
· get her husband's property, but her husband's sister will a vengeance., The Hindu Law should be based on the 

take away portion of the property, so her sh!~.fe and her principles qf the·. Hindu: sastras. 'Ihe -proposed changes 
sons' share of the husband's _property will be minimized. are of fundamental character which will cut at the · root 
So this will create confusion and the daughter11 will not in of the'· lfindu society •. As regards the law of marriage 
the long run be rouc:h gainer.. . : . . there was no n(led of introducing civil marriage. 'Ihere 

It was with a 'O'iew to keep the family property intact is a separate law apybody could get himself married 
that the Muslim community set up agitation to counteract ailcording to the provision of the Civil Marriage Act. 
the !lecision of -the Privy Council in case of wakfs, Hindu marriage was essentially a rw.craroental marriage 
Wakfs were often made with a 'O'i!JW to keep the property and ·it is a sacrilege against Hindu religion to introduce 

· mthe family for the benefit of the descendants with .an marriage by civil marriage. . There is separate law; those 
illusory gift; to charity or gift to chl),rity was tog remo~; \.who iike J;Day take recourse to. that 'law. 
such wakfs were held to b.e invalid by the Privy Council--.· ' Polygamy no longer exists' in any appreciable extent 
:vide the Abdul'Fatu Muhammad.Rasamya, I.L.R. 22 Cal., -in the Hindu society at least· in Bengal no dolibt it'is not 
619-221A 7&. The Muh,ammad&n community set up an. to be tolerated and the society ·should' not ~encourage it. 
agitation against thi111 and the Muhammadans succeeded But- it- is not ari evil of such magnitude for which. any 
in 'Changing the- law· by getting ·the Mussalroan Wa.kf' legislation is necessary. It has died of itself. 'But , there 
Validating Act VI of 1913 enacted, by which although: the may he circumstances where a· second. niaiT!age may be 
ultimate gift to charity ma;t be small or too remote still the considered to . be necessary evf:n during the life .of the 
wakf . will be valid if it was for th& purpose of the first wife. It often happens that the first wife is barren ; 
maintenance·&nd support wholly or partially of his children in that case another wife may" be considered necesSary. 
ol" "' descendants 'provided that th~ ·ultimate benefit is Sometimes it happens that the' first wife gets the husband 
expressly or impliedly reserVed for the poor however small married a second time for progeny. · ' , ' · 
or remote it may be .. The Muhammadan· con:imunity In my ~ymble opinion. there is no need Qf any Code of 
strove· st~enuously to get this Act passed by the Indian . Rin~ law-By case la~- the Hil)~~ law: ~!IS .now become 
Legislature to protect the family property and prevent it oerta~ and well known to all. One reason' for the proposed 
being sold away by someofthe ·heirs; Toorouchandsmall .code is· saiil to be the' necessity for one Hindu law for 
fragmentation ·of property is an' evil and it should be' whole qf India. r do not think there"is· much neressity 

· tried to be ·avoided. The ffirsightedltishis who were the for it. There are different customs and usage and little 
Hindu Law-givers tried to undo this·mischiefbynot gi'O'ing difference in Hindu l&w does not cause II.DY difficulty. 
the .. da~ghters a share in the father;s property because they In India .there are two ·principal schools ··of law, 'O'i!!:., 
were married in altogethec different families wliioh ·are not Mitakshara. and Dayabhag. ~~If a member of joint family 
even of the same gotra or pravar and were to be main· gov~ed' by Mitakshara -separates himself from the joint 

- tained by their husbands. Wha{ever hardship there was, family, automatically."the rule of sur'O'ivorship will not 
was remedied by the Hindu Women's Rights to Property · apply and tl1en .there is not very great difference between 
Act (Act XVID of 1937), as -amended by Act Xl of the Hindu law ~of inheritence in. ;Dayabhag and Mitak-
1938, which h&ll given the 'widow a share in her husband'A BhJU'a as regards .separate property. The difference that 
property equal to that of her ·son. The law .. -proposed !lxistsroayrerotl.ln. InthenaroeofunificationofHindulaw 
wants to give her now a double advantage by e.llowing her axe should not be laid at the root of Hindu. society at 
a share in her husband's property:' and also a.share in her ,the instance of some agitators who although form a · 
.father's 'Property. But this will bring about great confu. very small part of the Hindu ~ocicty, many of whom 
sion and Will subdivide the property into ye~ small in their every day .life'live a. m,ost· un-Hindu life jn 
fragments and ultimately property will paas·into'the hands every way but who have the privilege of being the most 
of strangers· and even of the enemies of the family. · The vocal section of the people. . . · · · 
Muslim community has got ~oroe legal me_ans to rmnedy Moreover the law cannot be uniform. The proposed lt>gia • 
. t~ evil by marriage between near relations and they have la.tion will not apply. to agricultural lands (which indu,de 
the newly enacted Wakf Validating Act. But the Hindus zamlndaries, etc., according .to the recent decision) which 

~· .have none except by,wills which m\)&D ruinous cost. ~ form by law the major portion of immovable_p1operty in 

l-31i' 
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. . vincial Legislature unfortunately 5 per c~nt oa.>tl<! in whloh marriag~ ha.y~ 
;_~:.. There is no knowmg_ . .?.-a.tht the esa.mProe l·w. H not the been arranged with old men and even. ~usba.nds ot a. worae 
I,.UWD will _ m type, b.ut with the. spread o~ education theae caaes ate_ 

ill all the p~~dcesl w 'orpwhole of India. 'viii not materia-
. f neu.ou u a ,, getting rarer.· , ·· 'd d, di ' b · · · .6ct.ion o 0 · JY ....:£he Code has proVl e ,or vorcea y women 

• •lize. . · are aboolutely in interest .of· society · too;:_ds other than cQncubines being kept by their ' 
th~ =~ ~= waa done in Acror 1937, amended by h~sg~11,ds. Keeping eonc'!-bines is th!l only .grc,~un~ on 
Act XI of 1938.. . ed b 

1 
• which I oan support divorc!'l but .on no other grounds. 

Some other objections are ment10n e ~w ·:- . , 't'caJ.. Th Code is in favour of divorces by women onth11g~oun~ 
try is a.ssing through a very crJ 1' ·

0
f ~ertain illness of J;helrJiusbands sach a.s (a) lllll.llcy for 

-~\!!h ~:Oomic a~ social-the time selected f?r over seven years, (b) ;v:enereal d!seaaes and ~c) lep~OSJI. 
~troduc' such revolutionary ch,.uges in the Hind~ soCial . Tl:\e authors, however,' forget that modern J!ledica.l sclelllll! 
m d econ~c structure is most abnoxious and undesll'8.ble. 'has roved that theae diBe&.l!es are curable or at l~t can 
an (2) The Hindus, who are in the. fighting forces, ought· be !rrested.. These dis~es ~ould .. never be .consip.e~ed 
to have some say in the matter. T~ has been ;neglected. e.s grounds of divorce. .Proved.' adultery and ,deBel:'tion 

'(3) The 'changes which !I-re gomg to be mtrodu.ced, from protection. should b~ the only grounds on which a!nlm 
are novel and opposed to the basic principles of t~e f!ludu can pj.vorce his wife. . . .. , 
Sa.stra.s. Hurried manner in which they are bemg mtro- . Monogamy.-M.onogamy ¥! enfor~ o11: all women.ln 
duced is not at all justifiable. - all societies., Opinions, however, differ . m. the case of 

(4) Laws ought not to be changed lightly. It haa .men. I am of opinion that this should be stnculy enforcei;l 
not yet been proved that the present la.w is,detrjmental.to on nien also. 
the society. Unle!!f the evils of the present system are · Marriages should be p~tted_. between all oastes of 
proved to be widespread and !erious,· no la.'Y8 ~ould be :Hindus excepting very near relattves. The procedm:e of 
abrogated, ~ed or modiJied b~ the legislattve enact. civil marriage is to be confined to ~e ca.."El. of a. Hindu 
ment. ... b d ter . ed b marrym' g .a non-Hindu: All marr1a.ges are to be 

(5) Hindu Law.is not a matter to e e J!llll Y · ef bl b th t riests solemnizing the 
votes o£ a legi.sla~. dominated by foreigners an~ n~n- registered pr era. Y. Y . e wo P 
Hindus. ,..uy Sabha is strongly opposed to such legislat1v6 marriage on the two s1des mpresence oftwo persons presen• 

to"" at the marriage. • , 
enactment. .~ -· Hind • .... rti J bil R d (6) The proposed . Code seeks to mould the u - .108. HJ.mangshu Bhusan Ch ..... ,ava , u ee oa , ' 
eooiety on principles largely _borro"!ed from Muh~mmadan ' ' P.O., Maida. . 
and other foreign la.ws-;-specmlly w1th r~p~ct to m~tate, I beg to observG that the Code itself, ·is ~ghly prejuW.oia.l 
1ucoession, ma.rriage, divorce, eto., . prmciples whi~h are to the Hindu interest. From a close reading of the Code, 
repugna.nt to HiJdu id?M• Sa.st:as a.nd Hind!! SOc!olpgy ·I am of opinion that it ~~ been draf?ed o~t with a. sinis.ter 
a.nd subversive of the Hindu soc1ety. . motive of Ma.homedemzmg the .entll'e Hindn pnpulat10n 

(7) Divorce' laws artl an innovation .. H~dus ?ever of the country. The Bill if allowed to p1J.Ss, will serio.u~ly 
wa.nt it--thon"h pa.rticular persons may like 1t. Hmdus. affect the social as well a.s the eomiomio structure of 
do not like to"' go through the sensatioUJ!ol reports of a. Hinduism in India. As i~ is detrimental to the Hindu 
Divorce Court. · · · . culture, eustoms and Wla.ges followed from the time imm~· 

(8) Tile Code is confined to British India.· The Hindus moria!, to wl}ich the entire. population of the country lS 

in the Na.tive States a.re to be governed by the Hind11 aoonstomed...:..the Bill, as a whole, should altogether be 
Sastr:.:~· as it is. Tllere will• be a division of Hindu thrown out. , · , 
•a6iety and family' between British India. and Native. Certain sections of the Code are directly against the 
India-which no Hindu would like a.ud the anomaly rela.t- ·religious injunctions given: by our Sastras .. They are~ not 

· ing to their laws will be stupendous. · . in ·agreement .with the mandates given by our religious. 
I, therefore, am of opinion that the proposed Hindu. teachers like M!lonu, Pa.ra.sa.ra a.nd· Ya.jna.va.lkya who, gav<~ 

Code should be dropped' altogether for the present. ' such mandates considering the health, . habits, customs 
105. Mr. P. Neogl; Principal, Maharajah Mahindre College, and usages of the Hi.lidus.in India., specially in view of the 

. Ca.loutta. 'climatic conditions in which they a.re a.ooustom.ed to thrive. 
'I' hold opinions very much contrary to the provisions ·or · 'These religious teachers, the. Hindus believe, could with 

the Co:le e:a:cepting .those relating to monogamy. . T/le their superhuman powers, know" and see what has been 
provisions rela.~ing to intestate succession, divorce in cas~ of happening and shall happen in future. :rhe Hindus must, 
oerta.in illne3Ses a.nd dissolution of m!l.rria.ges are prepos·· therefore, obay tllese divine· personalitiea th~ough all ages 
tero·u~ and s11bversive to all CO!l{leptions of purity of life and at all times. The Hindus caun"t deviate from the 
apeoially of woinen JLS recognized by the Hindu society from.. customs . a.nd usages hitherto· held in eateem by their 
t.ime imm~morio.l. Many describe the Code as anti- forefathers. Nor they ea.n allow their children to· deviate 
Hind11 Code and not Hindu Code. At the same time I can from them, for such a deviation may-either me?-n complete 
... ,ure the Committee that I am IIOt at all an orthodox e:a:tinotion of Hinduism in India., or their degeneration,., 
Hindn and iu habits, work and a.ssooiatien. I live a life of mental, moral, physical and cultural~ Of every one.' 
m<i:iernism, but am eonvinced. tha.t the provisions of the hundred, 98 Hindus respectfully obey. the ma.ndates of 
Code are thoroughly rea.ctiona.ry in ohara.oter.' ·I will theirSa.stra.sandtheywillnevertolera.tea.nunduea.ndmosl; 
briefly ?ote down here .il!- very ge'neta.l termslny reoom,. ooldblooded ~tta?k UJiiOn their Sastras an! an encroach· 
menda.t1ons on th~ provisions or _the Code. . ment of their. nghtll and privileges determined . by the. 

[ft~tale BIL(:M'IBIO!l,-(1) Ma.wed -daughters ~ust not b3 great sages_ like Manu,: p.aghunanda, .~to. With the 
permitted on a.ny_aocount ~a .share of her pa.~rnal_pro,. change of tlllle, as,a.lsc:r a. change in> the outlook of many 

·perty. On marr1age, wh1ch . 1!1 compulsory m Hmdu.' Hindus, a.n amendment of Hindu La.w lllight be necessary 
society, she goes to a new fa.mUy and should inherit in•her· But· such an amendment must not be in direct conflict 
own right the l?ropert~ o~her hu~band a.bolutely till h~r with the mandates given·by our Sastra.s. .· ,, · · 
,leath or re~mage wh,wh 111 p~rmJt,tedbyla.w. A married · Let me now discuss in, detail, a. few of the man· .defects 
da.ughter IS ouly a benam1dar. for her husband and . of the Bill :- · · · · Y . · 
fa.ther-in:law,andifsh~ is p~rmi~ to~heritherfa.ther's · (a) In. the jirst plaoe, no ·recognition' as a :inndu 
prope~y, .her father-m-law s people ":ill come to her . should be given to an illegitimate child of a Hindp. air 
father sJ:la.ce and ma.k'l a hell of the life of her mother not united by ma.rri8.ge T- th•t · · · pth 

d b h h ~ th di . · .w. g case, marrtage m e 
an ro ers w ~n er 1a er es. . · . · •soctety becomes absolutely meanin less. H the ille 'ti-
. (2) Unmarned daughters m1ght. have a tempo .. - mate child of a fPthe- c•n e 11 g ,_ · •. h fgthis 

· h f inh ·•• t'l · -«- hich h ·-o~ g • - qua. Y Omllll a s a.re o . ng t o en .... nce un 1 ma.mage ..... ...,r .. w er share father's property with his 1 ·r te th · 
will revert to her brothers • · · d.ifr. be th egi !Ill&. . son, fl,l'e ·remallll! no 

(3) A widowCd daughter-in-law should be permitted · . erenoe tween e legitimate or illegitimateness of an 
to inherit in her own right 'the property of her husband lSSue(b) S dl · · . . · · 
irrespective of the fact that she possesses a mille child of mu~t not~:~ a~y' ~ htYto0P1~01!- ohf co~rse, the daughter 
her own or not. ' • . g. . c ~llll: as are m her father's pro-

Dio*Oluti.m of marriage . ...:..In. this land of Site. and Sa.'l';itri p:rty. According to. Hindu prmc1ple of marriage, a. danghter 
· ~\ut\on of marriages by women would be considered ~!i;!ed'il ~er relations wit~ her .f~ther. as soon •aa she is U. ~to think of. In 95 per cent oases the parents marry da gh~ er gotra or .racial des~gnat10n chaqges. The 

""' dn.~..,. to proper bridegrooll!s, but there are h \ b a:r£ea the title and the racial designation of 
. • er us. an rom the very .date of her marriage. To the 
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IIIIJii]y of h.; fll.ther she is regard~d no better than a. dead . Will there be an opporlumty for the divorced. man a.nd· 
child So, to recognize her right to claim a share in her woman to remarry t In case of a. divorced lady, where and 

' fathe~'s property wi~ be quite contrary to the Hindu how she would get her maintenance if she is not-properly 
l&ligion. . educated to ea.m her own liveliliood ~ Thellll are thei 

.Moreover, every father as anq when he gives her questigns I put to the advocates of the proposed Hindu 
daughter in marriage, pro\ides her with some dowry by way Code. · · . 
of orna.m~nts and other presentations which is property None in the BinduSooiety .. would aocept a divDroed · 
etelusively her own.· This . she gets from her fll.ther wom.an f~r his wif~· in preference to a. virgin lady for they 
during her marriage. Our religious te¥]1ers were no less oons1der 1t as a. em to hold a sexual intercourse with a 
equitous, nor were they ·Jess 11-nxious to do justice to. the W?Inan who wa.,s once the wife of another: This is why, the 
rein&le folks than the sponsors of this pernicious Bill drawn Widow remama.ge could· not be SO· popularized as was 
up from a. great politicsl motive dividing every Hindu expected. When it would be very difficult for a divorced 
r&miJ1 and. thereby w~kening their economic structure. woman to have a. husband for her-what would be her fate 
EverYone will understand that the Bill has been drawn if she is not properly educated to ea.m her own bread 
up · in conformity with Islamic or Christis.n principles since she can neither ola.ini her maintenance from her former 
Mid" the Hindu eonception of heredity, marriage and · husba.nd 'ilor from her father. The sponsors of this Bi!T, 

. inheritance nave been a.ltogether wiped out. . I understand, ha.ve a.ltogether forgotten to consider this 
As soon a.s a. daughter enters the fa.mily of her pra.eticsl side, this }:\&l"ticula.r aspect out of a strong philo· 

father-in-law, ehe becomes a. .sharer to his p1 operties which gynistic bias. 
me,. should inherit if her h~sband dies prior to her lea.ving no • . Further out of a. desire to do jqstice to the married 
male issue. Her husband, of course, is bound to ma.inta.in womens' of the country~'the a.dvocates of the Bill did not 

, ·h$' lifelong and any neglect oil his part would entitle ea.re to consider what a eolossa.i injustice they are going to · 
. "the wife to sue her husband for ma.intenrmoe. Thus it is do to the unmarried women of the aoc\iety. Where and 
quite. elea.r that fUll consideration was ,given to .the when the fathers of the hundreds of vJrgins cannot effect 
daughters by .our great ea.ges and religious tes.ehers like the marria~e of their daughter$ due to poverty and destitu
Para.sa.ra., Manu and Yajnavalkya. • · tion-:-will 1t be proper to encourage the re-marriage of a. 

Thismuchcanbedonefora.daughternowthat·ifafter i:livorced woman at the cost of a. number of unfortunate 
marriage, she is forsaken by hel" husband for reasons other .virgins whoiD their fathers could not marry on account of a. 
than her bad character. (such as if she is guilty of adultery, pecuniary reason ~ The· sections and -the chapters con. 
etc., but not for -sterility). She. should have rights to cerning divorce's]lould therefore be omitted in toto. 
return tO her father or to the family of her father where· (e) Fifthly, about the law of inheritance I say with due 

1 from she will have right to recei'l"e her maintenance until respect to every one; tha.t the rules regarding inheritance 
. death. If and"'vhen After suing her husband for main· as given in the Bill are simply preposterous and demonstrate 

tena.D.ce if any sum is realiZed, thb same should go tO the a lack of forelright on the part of their formulators. The 
estate of her fa.ther wherefrom she was receiving her bread. e.xisti.ng Hindu law of inheritance which is in strict 
I think this would suffice if a cla.use to the above effect is accor~ance with our ~a.stras must remain undisturbed 1111 
incorporated in tne proposed Hindu Law. instead of recog- no law ean be more perfect, more reasonable anl;i more 
nizing the women's right to their father's property as scientific tban the law of inherita.nce dictated by the God 
proposed. · . · · · incarnate Sree Krishna in Gita, Shiva. in Tantra by prophets ' . 

_ (e) Thirdly in my opinion all the ohapterli or sections h"ke Manu, Parasara. or Yajnavalkya .. I do not wish how-
in the proposed Hindu Code which recommend the intro· ever to diseuss in detail. · . -
duction ofoivil marriage should be expunged as none of In conclusion, I wish to make it clear that every action 
our Sa.stras recognize a. ma.:rriage ~rformed ~der a le~ of a Hindu iEi being 'guided by the Hindu Religion and not 
contract and "IVithout a religious nte as prescribed therem, . by the Ja.w of the land sponsored under instruction of a. 
as valid. Although diffetent forms of marriage are &lso foreign ruler. So if any Hindu Code is needed to be prepared 

. prevalent; ·amongst the Bindus.,in· India) no' marriage the.aa.me should be Ca.refully drawn up hating regard to all 
· becomes valid unless there·is a performance of religious flle social as well as religious customsendusages in vogue 

e'eremonies of some kind, as. prescribed in our varoius in the Hindu Society and in complete accordance with 
~Sa.stras. Unlike other marriages a. Hindu marriage is a our va.ripus Sastres. · . · . 

religious contra.ct and-the rela.tion of a. Hindu husband: l'jlyself and every Hindu must demand with all the 
with his wife also e~ even after the death or either emphasis a.t their llOmmand, a. complete rejection of the 

' of the couple. The Hindus regard the union between the ,present. Hindu Code, which is ill-conceived, "impra.ctical 
husban~.a.~d the !ife ~ot only Ill! physical. one, but i~"is and ill-founded. · · ' . 
~a spmtual ~ton, x.e:, th~.umonofthe wife's soul mth ~ 

.. the soul'ofher husband and nce versa. If anyone os.re- 107. The Commissioners of the Budge Budge MDDlclpalltJ. 
fully goes on studying the incantations uttered both by (Bat Bahadur B.· L. Haldar-chalmian}. 
·Hindu. husband and a. Hindu Wife during marriage, he can Th Bind • _,_ d · 
'easily have a jusj;Uication of my statement ·made a.bove. e u masses never a.....e for codification and it ia 

While the ma.rrip.ge as prevalent a.mongst the Muslims not a.pproved by the Hindu masses in Bengal; 
a.nd the Christians 11-re but a · Iega.l contract· whieh <ian · In the vast continent lili:e India, inhabited by people of 
cease at any momen11, the Hindu -system of marriage ditrerent ntocks with wide' ditrerent culture, manner an~ 
differs fundamentally with' a.ll other forms of marriage and oustoms~ th11 Hindu Law as alrea.dy provid\!d for Clllltoms 
,as such it could be a. sheer·" Ja'ba.rdasti "·on the part of our usages overQding the written text. of Hindu Law a.nd that 
so-called legis}a.tors to introduce civil m&rriage &m!>Dgst "the ~e present Code ,even will not bring uniformity and aa 
Hindus ·in fndia. , Nothing will be left to call prostitution. such there is no need for codification b.eoa.use it will not 
if the sections and the chapters dealing with marriage and extend to_ the whole of India,, there are large tenitorie~ 
divorce in the 11roposed Hindu Code a.re not a:Jtogether which s.re not British India. and in thlllll! areas the old 
revised. .There remains virtually no ditrerence between genuine Hindu Law will still prevail, thns it willlea.d to 
prostitution ordinary or1lega.lized. · • . conflict of ~aw.s in different a.reas ill which ditrerent laws will 

(d) Fourthly as regards divorce, it is directly against govemthepropertiesleftbyxo,en.dyirigintesta.te. 
the conception of Hindu marriage. As alrea.dy stated, the l; From the Hindu standpoint t,be . Code is a most 1J1is. 
relation of a Hindu wife with her husband and vice versa chjev~us piece of le~tion :fraught with great danger to 
does not oesse even after the death of either of the couple the Hindu communi:ty. ' , 
the questio-!l of divorce amongst the·Hindus cannot there- 2. In the matter of succession,· if tpe "Jaws rem~ •• 
fore a.rise. If it is not legalized, a. .series of eomplica.tions fu the- Code- , 
will orop up in• the Hindu society · which our so-oalled (i) It will reduce a.vera.ge Hindus to the position ot 
legislators will neither be able to pt!fVent nor solve. Just to day labourers as the propertiei will he divided in 111llall 
oite an exa.mple, the man:iage of a·son or a daughter·of a fragments and the holding will be destroyed and the result 
divorced father or. mother will become :very difficult as willleftlsen their power of resistance. · -
none of the Hindus would ~ to a.coept the ¢rl of a · (ii) It will b~ upon the Hindus .that. ruin wh'ich the 

. diyorced father or mother as daugh~r-in-la.w or their son' Muh,am!lladan· legislators described in the object· and 
· as llOn-in-la.w all they regard,sueh divorced mother or father reason in WakfValidating Act. . · . 
· as a social or a Jeligious pervert~ In spite of the passing . ; ~ii) As there ~ no safeguard in the Hindu laws for 

of Sarda. Aot, our tlo-oallecf legisl4tors could not prevent dms1on ·of properties as m Muhammadan Laws such as . 
child's marriage'~Jcl:l is as frequent,. ever,. Wakf Act," provision, of ma.rriages of daughter with fa.mily 
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'· . . ' d • ~ r cannot find any substanoo in the evasive arglllll.ent 
. • : . to this law of reversion will bring rum to Hw u that the new provisions should n~t go ~hrough the Aasem. 
JD~I_ler 1!1 1 · • • • bl · If it is the object that votmg Will be done by Non. 
farniJ!e&· ts of business will.he closed ~IVIIIg to mte!· akdus then the Non-Hindus might be, requested not-

(lv)bLothe husbands of the daughters if daughtel1l are to take part in the discussion and I am sure, it Wl:luld 
{erence Y · 't · 'dl t y th•t -:n • . shares with the son. t d be respected. OtherW!S8 1 lS 1 e o sa Q we .. w 
g~ve(.) There will remain clauses whic~ are re~!'~ .:nal ·settle our qwn· house. There could he no social binding 
{i . v to the spirit of Hindu law whioll rega apm u · ·that would deter us to infringe· a.ny social custom unltlSf 
~":ft as.the test of succession. . • h ld t it becomes a. Ia~ when people would think. twice to go 

· 3. In matters of marria.ge a.?-d di_vorce, there 8 ou ~ a<>ainst it. This• new ·provision 'lll&Y also minilni.ee 
he any bardandfastlaw bycodificatlonforthe rea.so_?Sno lowry system to a certain extent. · • • 1 

below :- . . d red If the new code is passed it wo:uld he necessary to deolar$ 
. (i) That it wll! leive ,more g~Ils umnamed a.n uce wills and la8t testamtntil inva.Iid. It is not a saora.ment--
the :jlindu population. . : . · 

1 
to deprive one of his own 11osh and blood and bestow samd 

(ii) There is no inherent umnorality m po ygamy. - ··to the other ~ "· 
• (iii) Some tinle there is need for polygamy, .8·~· after. I a.m sh~cked to find that certain ladiOll advocated 

the last War when there was des~h ofhusb.ands m jpe, ol amy a.monast men. I suppose this is ,!lue to anti-
there was periodical polygamy which was~ a.t by aws ~ro~~ganda work. With all due respects to. the ~dies, 
and the Church. 'd th t th h uld be 1 would say that they themselves w,ould under no Clfcum. 

In conclusion it may. ~e -~~ d :rt; 8 0 life of stances a~ to live with several eo-wives. I;.ust is follll!J 
minimum interference Wltli 8?CI an . re gtous. in. both sexes then why penalize one and set free th& 
Hindus,and their law! reglllating succession, ma.mage,_etc. other.· There is absolutely no justification of mak:ing 
108. Mt.Ajanta Knmar Jain, Student, A.C.I. (London), P.O., fish of one and flesh of the other. · , 

Gopalgan) (FaridP!ll')· • . • . To sum up what generally happens, is that ~hen a rich · ' 
I think it my duty,. be111g a ~mdu, to congratulate man dies lea.ving sons and widowed and unmamed daught

you for the a.ttempts wh1ch are be111g made t6 prepare the frs the widowed daughter has to cringe to her brothers 
Hindu Code: Although there ~ .many men who are aud their wives and if no\ in agreement with tb._em, she 
protesting against it and they think 1t unnecessary, as the has to live under trying condition or if allowed to live 
Widow ~age Law WS;S· I_pray to God wholeheartedly separately a. meagre allowa.nce is given while the so'ns 
for your entire success. m this attem!!t. Be courageous live a luxurious life. Regarding unmarried daughters, 
and act accordingly, we shall be Wlth you to face husbands are sought, bearing in mind the dowry and other 
any kind of da*r th~t eomes forth. May God: bless ~ou. expenses with the result that they are often married to · 
Let yo~ ~ethereal friend of the pres~nt dead-like Soc1ety unsuitable husbands e.nd they have to live in penury. 1 

&:nd religJOn. · · E 118 K·llnha• R, d Cal tta Let us heal th~ sore of our society before it hecom~ 
109. S. R. Das, sq., ' - • oa '· . eu \ se tic. ·- . . . . . ' . 

I w~oleh~:y suppo~ the new I?rOVISI.ons- of law _ ): wish you all success in your noble mission. · 
regarding the poSitions of Hindu femaloe m a Hindu 'house. · , < 

I think it would be s~ill better if you could do anything to · · 11~. Mr. T. S. Rau, .Tenapur;.. . 
suppress the system of ,.the prevailing extortion of dowry How, many tunes sha_ll your lofty deed he heard il1 
either in direct or in an indirect wa.y. ThiS' can never be ages un~orn and sung ?"1 ~ccents unknown.! You are 
rooted out likMther evils by. any kind ofsocial binding. now~wing"the ~which m the ~s of t~e produce 

I find the a.nti-partioe ar~ putting forward plet\ that the the ~ghty tree wh,ich bears-the frUits of p~ster1ty through 
aystem of inheritance, etc.,. were based from Bindil law etormty, As .you . have undertaken this .mo~Jumenta.l 
froin the da.ys of yo~e a.n_d ll).ust not be changed. It sugi task of the Pr?spenty of Pr~nt a.n~. Poste~1ty I request 
gests that whatever wrong found in the society must not. you to note kindly the folloWing pomts whioll you have 
be remedied. Such fallacy is certainly ruinous. · . , not· come across in the evidence you have taken so far. . . 

Do the anti·parties still hold that the females should. If the daughter is given an equa.l share in the family 
<lOntinue to observe "Satee" because it was once· a. reli: property, it will help to solve the "dowry problem" 
gious custom but fortunately stopped by law and the menj to .S.. large extent. Instead of the money called " dowry " 
husbands a.fter the death of their wives should live and bem&"squandered by the husba.nd's party at the time of 
m&rry as many tinles as they like t ·surely God did not marr1age, the da.ughter can take her lawful share in her 
ordain. iti so. · . parent's property and utilise it in the best interests of 
·A da.ughter has as much right as a. son before and after her family. ~her this will fix the social -statuS of the 

ma.rria.ge. It is ·a.n a.ct of God that ·differentiates a man· female members of the family as well, and thus enable 
from a. woman to preserve the world and there is no reason the girl or her parents or othera interested in her to g0 in 
why a female should be debarred from the privileges that for a suitable groom of .the sa.me status. Also there will. 
are enjoyed by males. - ' . . . not he the need for the girl~s party to raise huge loans at 
. I only hope that the anti-partioe should come~ reasons v~ high rates of _interest whioll were seldom paid back 
li.ndhelptogetthelawpllllliedanquot.clingtothe old and Without ntlnost difficulty. . 
past custom and ·usages which. I da.re say, they know in · The next point is with regard, to stritlhana property. 
their heart of hearts, cannot be rigidly followed in the Wh&n onoo tlie ae:z: bar is removed in the matter of inheri· 
pn:sen~ day as the min~ of the average men now are tance, this problelll becomes obsolete; and henoo automati· 
quite different from the mmds of the past men. cally solved. · '· · , · . · 

Let us join ~gether and help the esuse o{th~ poor down· · Another poin~ ofi:naj~_inlportance'ili the age of marriage. 
troddensuffermgfema.les.for-thesakeoflloumamtyasitisnot Though the Child Marriage Restraint Act has done some• 
tileir fault thatthey werebom females. , . thing it has just touolled the fringe. Much has . to he 

It should a.lso be un~e~tood that mudu law was made , do~e With regard to difference between the age$ of the 
by males and as such, 1t IS presumed, that it was so made bnde and groom (say lix:ing at some eight or ten years 
to. the ¥J ~vantage and ~enefit of themselves. This; maximum) and' also the maximum age for marcia. e at 
a.t the tune 1t was made, llllght have worked well but· in some 35 or 4Q years.' Further widowers m t g y 
the present day it. ho.a !>ecome a tor!'ure. . · . widows only i! they want .to marry at all. us marr 

In fitness o~ things if by o~stacles and anti-propaganda The last thing of importance, but not the least is that 
work the law IS ?~t passed m ~to . then there ought the La.w should come into' force with retros otive effect. 
to he some proVISIO~ whereby. if a female unfortunately All the members of an undivided Hindu f;mil t be 
becomes poverty.stncken or Widowed she should by right g,ovemed by the new La.w thou h th . Y mus 
live in t.he same Bf.a~rd o.a tha.t of~er otlter (~) brothers~ their parents or others from wh:m th:y :tg~ have lo~t 
ln-la~ m the f!rst mstance, but if they themselves are several yea.rs.back. Unless this rule is ob!rv~ th:V:!f~~~ 
not m good w~ces then (2) • her own brothers. intended to be brought about will not b l te 
9n& or bo~h the part1es should be made to support accord. · ·This is the contribution of my mite to~=~hls 'Mighty 
ll1g to thetr own standard. Ull.lbarried girls it is under Problem as that of the Prove b · 1 • 
atood; should after the demise of their fath~rs enjoy th; Mythology in connection wi:h ~h sqmrrel of .the Hinthdu ""'tn• llrivileges and status a.S their own brothers The Mighty Bridge by Rmna. e constru~tton of e 
ate.ndard of living, if di'l)luted, should be settled b 1 · · , ':':'·of ~e.w, o.a ?therwise it may· be thought a palt; 11· Ashutosh Roy,Esq., Kaviraj, Klshoreganj, District 
-wo~ 'Illite sllftic1ent for the upkeep of the unfortunate • A h . Mymensingb, Bengal. · • 

· . · · · nl :n avmg some landed property died leaving 
0 Y daughters 88 his successors. One daughter 
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.;died during the lifetime of· the other two, leaving behind_ 
her a ma.lll child. The existing la.w is that the two living · 

• -daughters will inherit the entire property of the 'father 
{lliil interest only) a.nd the sons left behind by those two 
sisters· will inherit the property after·the demise of those 

·:two .daughters. This is, of ~ourse, a. bad law. Why not 
.tJul son of the daughter who died during the period when 
:two others were surviving 'will lose his share from the 
'prop.,rt-Y 1 There oan no argumeut be pu~ fo~wl).rd jo 
· ustify this._ · 

--'1 The la.w should· be changed in such a. way that the 
soDI of . the deceased daughter may inherit his ,grand

·-Ia.tbllr's (mother's side) property at once without any 
.difficulty a.nd obstruction from the .living . daughters. 
~The law should be so changed tha.t this may ,be effected 
,{rom some time past, 

_ Q.-Whether divorce is good. t · 
A.-Divorce is a matter o£ ne0!1Ssity a.nd not a l!lAtter 

of course. Divorce takes place. only wheJt the hll.>ba.nd 
· and wife a.re n~ in good terms and the extreme poin(..qf. 
bitterness is reached. It is a serious thing. We a.re 
rational beings· after all. So it ca.nnot be expected tha.t a. 
husband will divorce his wife for nothing or a wife will 
divorce her husband for nothing. 

A Ghost is not so black as it is taken. So I find no reason 
why divorce system _should not be a. legal one. Wherea.a 
by this system a good many oppressed wives will get relief 
of their cruel husbands or mother-in-la.ws who are sometimes 
mainly responsible for·- the very sad end of the lives o! 
go0d wives. · 1 

• 

But a. bitter outcome will be this that husband and wife 
Will always look after the intereilt of cac'h other and as· 
a result, a question of divorce will not arise. _ 

112,., Mr. A. C. Samadder, Kalighat, Calcutta. But if there be any such case it should be seen tha.t it 
·. During the short ata.y of the Rau C!ommittee in Calcutta., · is made lega.l. .. 
.it was obs(lrved that evidences that were generally taken · Q.-Wiiether inter-caste marriage or marriage between 

_;from the people who are well placed in Society and the relations or Sagotra marriage is justijiable 1 
naturally they were aU ric)l people. They were so placed A.-Marriage betw~en the relations is a.lrea.dy in vogue 
;not because of their qualities but because of their money. in Madras and the outcome of this is not bad but more 

. In every day's newpa.per names of those fortunate people peaceful and less expensive. Some argue that "'mter-caste 
·were typed in block letters as if their eviden()Jls ·would ~e _ marriage is harmful. ·Harmful because future genera.tiona 
, 'uffi.cient to prove what is right and. what is wrong. Tfiis will not be up to the mark. But this is absolutely imagi
is a. social weakness and the Ra.u Committee could not na.ry. Madras is not lagging behind the other provinces 

: get rid of tha.t. This is not justifiable. India is the land ·in any wa.y. So I find nothing wrong in introducing this 
. -of the poor ,a.nd middle class people but unfortunately system. The case is similar in Sa.gotra marriage. 
·-they were not given sufficient' opportunity to pla~e their While speaking in favour of caste system or rather' 
-~pinions before the. Committee. It is a matter of great inter-caste ma.rria.ge, I should s~ that caste system 
regret. Fr9m the evidences t~t were generally taken should be uprooted. This is a great social evil. !11. 
it appel!.rs that the fa.te of the poor and midQ!e class people religion there is no aaste, ClUte ill 8imply a BOCial inatitutitm, 

. should depend upon the choice of the rich. Social customs- so there is no hard a.nd fastrulethat it should be maintained 
:-a.nd prejudices have got little to do with. the· rich people a.t all costs. The sooner it is removed the better. Caste 
while this major cla.ss of people, ie., the poor and middle system is sociar hypocriSy. 

--class ·of people a.re always conducted by those·. customs In my opinion, therefore, the present HindU: Code should 
.,and, prejudices; Let me explain more eX-plicitly how find its_a.pprova.l and should be brought to light-as early 
much difference ,lies between the rich and other class of as possible. · · · 
·people so far as the social ~ustoms are there:· Suppose · · I a.m a young ma.n of 23, so the views that are exprcased 
-a son.of a rich ma.n goes to England and marries a. Christian by me should be taken' as the views of the yCJUths,of lndiJ. 
Lady and comes bl!.ck to India. with his wife. What who are the future hope of India. 
will be his positio'!- in society ¥ He will call himself a. - - -
-true Hindu and the Hindu,Sooiety"will gla.dty agree to 118. Mr. Sarada Kutlr, Kunnitha, l>.o., :Batikar, DlstrJei 
·tha.t.. But suppose 8. son of a poor father marries a. girl Birbhum. - . 
-of an other religion. How will_ he be trcat.ed ~ Society will The draft Hindu Code is genera.lly supported by us. 
not miss the slightest opportunity to play .a rough hand 1. It is not preper that a woman sliould succeed to the 

--a.gainst hi!li a.nd surely he will be outcast. As a result estate of her father and also to that of her husband.. A 
this poor· chap hiLs to suffer' a.ll along and his future genera- daughter rema.ining unmarried a.ll her ·life sliould take 

·tion too. I wtite all these things to let you know that an equaJ. share of her father's property along with her · 
whenever any la.w is going to be ill force it should be seeD. brothers. Provisions should be made enabling a da.ugnter 
-that the ma.ximum interest of the poor a.re there. - So to~ get a.ll the expenses of her marriage from her father's 
-evidences from the l_loor are worth more than those of the property. _ A married woman should be entitled to an 
rich.' It is the•poor or middle class people who will suffer equal share of her husband's property along with her 
.more or be benefited nlore by ~he present Hindu Code. sons or other successors. When the property thus obtained 
Rich_may decry _the'pr:esent Codll but the class of people by her is disposed of by sale the family of her father or 
will be relieved· much. So,· I sa.y on behalf of the poor of her father-in-law, as the case. 'ma.y be, should have 
.and middle class pepple of Bengal that the present Hindu the right of pre-emption over it. 
>Code should. be codified at an early -date, of course with 2. Marriage between parties belonging to the same 
-certain modifiCa.tions in case of certain cla.uses which are• gotra or having a.. common pravp,'ra should not be regarded 

. 'shown below. · · _ · as fuvalid. What c9mmon bond of relationship can 
Now let me come to the concrete case. · 'there be between the Sandilyas of &ncbi and tho.Se of 

· Q.-Is it justifiable that: a. Hindu· girl can inherit her Karachi 1 
;father's property ~ · · . · ·'' ·_ · 3. Ma.itiages outside one's own caste deserve full support. 

A.-'l\es she oa.n but under the following oircumsta~ces :- But the social st;a.tus of children, born as a result. of such 
. (a) If a. .Hindu girl remains unmarried for the reason marriages, Elhould be .the subjeot-~atter ·of special consi

-whatsoever and ma.intains her chastity all along, she is deration. In Birbhum there have .been more than one 
'(lertainly entitled to a share 9Lher father's property. case where the issue of !Inch m~ges, have by dint of 
_ (b)_ If a. Hindu girl after· marriage be badly tr,eated ~y _sheer wealth gained· a.n -influential poili~ion in .soci~y. 
'her husband- or-by any member of her husbands family But the poor, .who have no such financial backing, ~re 
'and nndJ! no place with her husband, ''<:etta.inly ,she should sure to meet with a hard lot. Hybrids like theSe may ha.ve 
get a. slia.re. · . · , . the way to hell! · · 

.(c) If a. Hindu· widow does not find a.ny support'in 4. Provisions for the dissolution of marriage a.re very 
the family of her husba.n~'s family or the circumstances. badly necessary. But it 'should be obligatory on the parties 
-there be not sullicient to pro fide _her, she should get a in such cases of divorce to obey certain strict rules. Re
:shelter in her father's hQuse. _ • ' marriage with a. step-mother, daughter-in-law, daughter, 

:But in eases where ~fter marriage a girl rut'ds n6 difficulty sister, etc., must be prohibited. There shonld be clear 
With her b,usband and becomes the joint owner of her father- -pr~visions regarding the right of inheritance a.oeruing 
in-la.w's property, I find no reason why she should again. to the jssne of th(! previous marriiige. Polygamy. on the 
'be given a. share of her father's pro'perty. . . part of males mnst be prohibited. · 

The main idea is, therefore, this tha.t whenever a rprl Ip. our opinion more tiine should be all()wed for eliciting 
·finds her support in her husband's house or does a.nything opinion on this . Code. Rashncas, obstinacy, or the bid 
which_ goes a.gainst the goodwill and.interest of her father, for applause in any shape or form should be avoided by all 
<her claini to her fat~er's property ceases to exist.. .0. means while reforming long-~ding rules and customs. 
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· their straggle for Swaraj for forty yea~ ¥ No, Becauseo · 

._ Stalf of the TakJ Government Blgh SchooL _ the defects in their' character for which they lost their-
U S ·t· '--th ancient and modern, h t been removed They .. From. a study JJf the mn ts, uu·~""~,..., Such reforms independence ave no . · mu •• 

th Social reforms are n~-• · improve their individual and so~ cha.ra~. · 
it appeal'S all sJ;. t;roduced in the past and .with th~ progress · It is most interesting th~t a. Witness of ~gh rank and: 
~ actu Y ~ again a need ·for ·them .. Altb4lugh the -position, while opposing the mtc;r-caste mamage (and other· 
of ti.me th~..v~ · the Hindu Code are generally support. provisions of the draft C<lde) m .Ca.lcut~. recomm~ds a 
:r:::es ,t::~!:, have . something to: say on some of Hindu marriage with a · no?·.IDndu With retent1on of·, 

· · ts · · of Hindu · religion but on political grounds only. Does. 
the poiD • visiOIIS made in SUb-clauses (b) and (d) ~t not imply that he regards a Hindu inferior .to a non,-
~· T~ ·~':t II, for the daughter'S' succession to the Hindu ? - ~ . . • • 

": or'her fath~r dying intestate appears to be reasonable Do you ever think pf introducing '.Anulom ' marriage,. 
!"'ta ch as she gets a share ill the property left h;r .ller if you fail to get support for inter-caste marriage in toto t 
hi::d as well. The daughter will thus be the recipient Partial. inter-cas~ marriages will be 'more ~armful· and 
orthe same property as the son .. But it is fou.nd in clause vehementfy prtested. When anulom ma.mage was in 
14 (c) (i) that in the case of stndhan. devolvmg on sons vot,ue, ~- of pratilom marriage among the high .classe~t: 
and daughters, a son shall take half the share of a daug~ter. recognized by. the society were not rare. Agam the· 
This is not just and reasonable. What has been proVIded varnas 'Brahman,' Kshat!jya,' 'Vaisya.' of the. old were· 
for in regard to the father's pro~erty should a.ls~ be pro- not degraded into the present· day, castes .losing all their· 
Tided for in res~ of the mot?er 8Jro;:,d b di ted cha.rms and qualifications and virtues and any one in 

2. & 3. II a Widow remames, ~ 0 • e v: as ancient times could rise to. a higher varna. by dint of ~ 
of her share in her former husband 8 proPeiJY·ea!d_ aon · high education ·and culture: But now-a-days Sudras 
the widow, ~· daughte~, sons of th~ pre ec. ea.sed born in the family of. the ]3ralll'nan are recognized as·. 
have all been gJhvoulnda shbare m the prrto~ertaly ofb thdeendecof th~ Brahmans and Brahmans born in the family of the Sudras.· 
all of tllem s o ear a propo Jon ur . . d S dras R 't' . f 
. bill · ed b th d ease\~ It is not reaaonable are recogruze . as. u . ecogru 1on o . varna OJ:" lia ty m:urr J eli hl ii · th dis barge of such caste 'by m~rit is obsolete now. Fourthly thos~ ancient t:t' ~a.ke t e aons on? a . e or e c . varnas, degraded into castes, follow any and every line oi 

lia!._{!· sub-claus~ (VID) and (IX) of clause 5, Part 'III, occup~tion notsanctioned for the respectiv~ varnas. Fifthly 
provisions have. been made for the maintenance of a ;you w1ll no~ find the PU:e varnas or castes now. Here 

·minor illegitimate son and an unmarried illegitimate m. Beng~ Brahmans, Va1pyas (Br~bmans) and KayasthiiB·· 
dau hter. By the word • illegitimate • here adultery ·are the h.1gh caste p€ople. The Vmdyas of Bengal are the· 
on tie part of the wife is being indicated,. so in thi3 case D?ost ~nhghten:d and cultured people of the land fr~m 
also, clause 19 Qf Part- II, the unchaste wife must be t1me 1mmemo;1al and they ~egard t~emsel~es supenor · 
disqualified for the purpose of inheriting the property. . ~ all ~stea. They do· ~ot like to giVe the1r ?aughters 
But the case ·should be otherwise, if the word ' illegiti- m mru:tage to even a highly ,educated, ~rabm.m you~. 
mate • means any issue by one's concubine. The word The Onya. Kayasthas observe ten days 1mpunty penod 
'illegitimate' therefore· should be clearly defined and . and do not eat rice ~om the hands of a. Brahman while· 
provisions made accordingly. , ., the Brahman ~ats nee, ~om ~he ba.nds of ~ Kayasthfi.. 

5. As regards the provisions for marriages· outside and cbs~ve~ thirty da.~s 1mpunty per10d, as I ~el!rn. The· 
one's own caste in Part Ill, it should be taken into account Marwar~ Va1syas cons1der themselves supenor ·.to the· . 
that if the Hindu caste system which is of at least five K~h~triyas and eyen to BritJinan·a. The lJ .P. Kayasthas· 
thousand years' standing is not totally abolished; such, con.SJde: them~~~ves su~erior t~ the Kshat.'iyaa ... Bu~ 
marriages will not come to be in vogue. Although anulom while mtroducmg the anulom > ma.rriag~ some ·castes· 
and prati!cm marriages were in vogue tn ancient times, n;lll~t ~e . consid~red . as "higher and. some lower in. ral!k .. 
the re!tults of a pratilcm marriage were found to be not which IS 1mposSJble at the present t1me. So, if inter-c~~
good at all. In this conne:x:ion, it may be pointed out that marriage in toto is introduced, well and good · otherwiSe 
although widow remarriage is even now legally yalid r partial inter-caste marriages will be detriment& to the· ~ 
it has not gained a wid~ currency in the eountry. The society a~d must not and nev~ be introduced.- · · , 
same fate awaits the' asavarna marriage. The- Civil · Regardm~ .daughter's share in the paternal property, 
Marriage Act which is already in force will best serve I- am of oplii!on .that the 9aughter married or unmarried' 
the purpose cf those who are willing .to marry outside must have.a '!!hare to.improve their position-half a share· 
their own castes. · , of t~~ son. I cannot think how the people advocattl the-

6. The daughter has been made an heir to her father's abolitiOn of the· dowry syste,m by I~gislation and. oppose· 
estate along with her brother. Where the father leaves • daughter's succession to paternal property in the riame--
behind any property to be divided· among his sons and breath. / ' .. . . . 
daughters, a brother need not bother about his sister's · We support monogamy but it should not be enforeed by
mama~ after the death of his father. : I!ut whell. the legislation as polygamy is' out. of date among the Hindus· 
father dies a pauper, the brother will be put to difficulty now. . . · . . . · 

, in giving away the unmarried sister in marriage owing · We support divorce on the line advocated by Parasara. 
to the prevalence of the dowry system. So with a. view and in cases of deserted ;wives and other inexorable CIIBI!.\Io:· 
to givin~ ~lief to such a bro~her the 'dowry system should • where provisions fo11'div~rce would be socially healthy. . 
. be prohibited by law along mth the above provision. . Th~re must be one Hmdu law of marriages leaving out; 

11S. Mr. Sudblndra Nath Deva Ray ~r Naida p 
0 

oiyil marriag~;~. ·. Restrictions based on Gotra. il.nd 'Pravara.. 
, .. l(aldang'a Rajbatl, .Jessore district nga, • ., msh~utldblie .atbtoollshed. dAs .regafrdsth 'Sapinda ' restriction 

1 . In b 1 ( ) (') f I . • mJ seven. egrees o e father's side and three-
- . so -cause c 1 o cause 14 in part n the expres- del!fees of the mother's side . · 

sion " a son shall take half the share of a daughter " We 'do not erall · 
should be replaced by .. " a son shall take 11o11 equal share But ·if such ~ag: enco;:a~':a~ter-Ca.ste ,marriages. 
with a daughter." ' . . aanctioned b . Hind are eVl. e, thoRe should b~ 

2. The clause 3 ·(c) of chapter I, part IV -should be ·marriages a~d th u ~w, ot~erWISe1 the children of i:mch. 
deleted. . h . h h e W!ve.s emse ves become helpleslt 

3. In clause 29 of chapter m, part IV, for the words ~e: ~J:/:~o:d an~~h3 ~~~~ands refuse to maintain 
" celebrated after the commencement of th · C<ld ., llf ! A a m u ._a, shelter under the Civil' 
the words:: celebrated before and after the c::'mmen~' inah%a~~ ~h·w;n thede hre p;oyisions for such marriagelt 
ment of thJB C<lde" should be substituted e. I cann t t~ ash an w en Jt lS a natural consequence · 

4. Sub-clause (3) of clause. 29 and ~b-clause (2) f ever thinkc f ifyin' 0-:b t~. Akhand-Hindnsthan will ~s 
cla.'lllle·30 of chapterm, part IV, should be deleted. . 

0 
code of B,~d;:'; g 8

• mdns ~flndia unless a uniform· 
t . aw governmg marnages, property religion 

1111. Mr. T. C. Dutta, B.A., B.T.; Headmaster ianJira e c., is evolved for the whole of lridia It is ~h t ' 
- . School, Faridplll' dlstrlot, M.A.IJ.E. ' . · of. the Hindus and Scheduled castes ha~e no fait{ inm:e· 

't.o ;~ a!!:~ot be surprised when ·you are facing oppositi~n ~u Mahasabhtt.,-the former are Congressites and th& 
from etbe "'.:;:e:_ fro~ m~ny phm~ent persons and even a~d ~o~de;r: th:r by th&_ llfnslim League-m~st tragic-
bave "- 1111 ma Y or w ?Be mte~ these reforms ·rn fine I b g. · · 
independence .fl~· ~y did the Rmdus lose their Rindu L ' . eg tl ~bDUt that unless a uniform code of 

vet ey progress~ forty hairs through delay !&~ Ill :U bve ~ for the whole of India wi~bout~ 
• • . , ns e 'Wtped out of the land of the Ri.ri'dns,. · 
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'Ihe Sa.natanists, specially the Brah~, have everapproved general provisions of the Code but I do not favour the 
. ~f ;JJly.cha.uge becauso they ~av:e .achieved a signa.! ~uccess . proposal for dissolution of the marriage. I am aJso of 

in sooia.l matters by makin!:l laws the~elves for their. opinion that the childless widowed 'daughters should also 
.. superiority to the degenf1rat1on. of the Hindus and their get a sharf1. · • -
Joss of independen<»-~h~y wo~d ~ot forego their privileged · 121. Rao Rahadur P. Majumdar, Maida district. 
rights beoaw!e slavery Ill lllgraUled Ill them; they themselves I hr . . . . .• 

d' graded and are envious of other castes' property. • . have gone t ou~h the proVJl!!ons o~ the ~d~ Codo 
..are ~ ,, Wlth a good deal of mterest. It IS a progresSive p1ece of 

117. Mr. Debabrata Mukherjee, Kalighat, Calcutta. legislation and I give my support to it; the following are 
' ·I am• a. student of second year class of B.M. college of some of the criticisms that I olfel' for consideration:- , 
.AJiwinikumar. I do not know whether you are interested Part II(~) Daughter should not be placed in the same 
to receive ·the opinions of students. But I . consider cat'eg?ry as wife and son, but she. should come under head 
that it iS our duty to make you familiar with·our view, (2) mth daughter's son. . 
lnd I hope it w~uld be ~f ~reat val~~ to the application. (2~ J!'ather (4) sh?uld come before mot~er(.3) •.. 

• ,0 f the proposed .Bill. So I ~ll!t <!II wntmg to you whatever !'art ·111.-(1) ~amtenance should ordinarily mclude 
vi'ew wo may hold in our mllld. . expenses of educa.t10n. . . 

I ha.ve a.qgite little knowledge of law but in spite of tb,e Part IV: (1).--;-lmpotenc:y: of the husband sh11uld be 
fact I find it rationaL to reform the Hindu laws. The ground for dissolut1on of marnage .. 
&~Bill is neoossary to remove the evils from society and Part VI.-(1) Clause (v) ofsect1on4 ofthepartshould 
.to establish a. good system. · • be e;q>lained by reference to secti~n 13 oftlie 11az:t and that 

A rigid law deserves to be broken like an oak tree when ~ect1onshould'be amended by making the age•linut ~2yeara 
~ storm arises. Only a flexible law can adjust itself to the . instea.d of 15 years. :r'he lan~ua~~. of .the Code 1s very. 
new Changing conditions of the societj'. In fa~t "the old obs,<;ure and should be made lumd, if posstble. . 

-order chageth yielding place to -new." And Tennyson 122. Mr. Kshirddnath Chowdhury and others, 
has uttered an etetnal truth. Time is rolling ·on towarde . DUbchaJlehia, Bogra~ 
_progress .. The old order wither away and in its ash grow :i. A'daughtershould get i of her brother instead of J. 
the 'hew order. ";rhe Hindu society is not still as a la.ke Whenever his question of separation would arise, she 
.but it is a river with its fiowy' nature.· would have to sell her portion to her brothel'B. The 

There are· Lilabathi, Nagaryum, Gargeyi Jaha.wrlal, value of hie property if not settl~d by themselves, would 
Rabindi:anath. The progress of Hindu society is decidedly be ascertained by the civil Court. 

'decided. The provil!ions embodied ·in the Rau Bill will 2. During the Ji!etime of the House Father if the death 
,.enlighten the position of ,the Hindus. I must congra.. ·of hi&·son occurs; the widow ·and her daughter, if any, 
·iiulate the Bill wholeheartedly. ' would derive the rightrofherdeceasedhusbandand father, 

Divorce is certainly necessary. f9r thil·prevention of · 3. If a daughter"dies clrildless, her :right to her paternal 
-venereal diseases. Monogamy in the case of a. man 'will- S.nd maternal property must not be 'inherited by. her 

, .:p_r?,ve useful f~r a well-re~la~d system societr. husband. · , · . ·· . ;;j 
•. Let sleepmg dogs lie. . .'~0 · ~ppose. Ill an easy 123. Mr. P. Panohanan Ray, Pingma ·P.O., Mymeosingh. 
·trup.g butt~ ~hape a go~d syste_m lS a little difficult. What . In my opinion it is an injustice to the daughters :to 
-does opp0~1tion mean .,. It lS for a. ~a.1. or two. The • d . th f th · 1 "t' ate . laim by birth upon .. 
-conservatives are hab1tuated in· cnttmsmg. Was not epnve em 0 · , &ll ogl liD . c he . 
Vid asa ar vehement! criticised In introducing .. Widow- the share left by theu: fa.t~rs; beo~use t y come .to t~e 

Y, g ~ , W sh ld make, a law in reliance of public W?rfil: from the same or1~m as. their. brothers, etc.. This 
ma;rJ?Age,. e ou d '-- . _,- Bill, if passed, shall do :u:nmensa good to the females as 
·op1n1on. ·But we shout also remam""r that numenc.., ll t th 11 t th b lit'o of the" Sat'" and 
.majority is not public opinion.. . - we as o e ~o II: ry a_s e a. . o 1 n . 1 . 

·At the erid I must show my gratitude to the Committee o.ther malpra.ct1ce lS. do~g, ~hioh we now .c&ll supersti.· 
~nd to Sir B. N. &u for the proposed Bill with ·a view to. :~ons .. Moreov~; this will solve .the J?rese~t·pro~lem of 
•or anize our society. The &u Bill• is not a. menace but Pana·p!atha. I s~ggest that this Bill .shvuld be 

g · rtant f cto of a good social system. ·Let it passedwttharetrospecti!e effect?£ at least ~5 years •. .As 
-: unpo d 'th\ r ls .. · for other itellll! of the Bill, especially the Hindu marna.ge 
· crowne WI aure : . , . and widow marriage, these are absolutely necessary· fo:r 

118. Mr. Sudhamany Banerjl;'Ple:Wer. Mldaapore. the upkeep of the Hindu Society t'rom its. ra.pid degene.: 
1. The draft Hindu Code has in~cated some. solutions. ration. 

•of a; number of,~urning questions ?n the . I_llatt:er. of a Further, I opine that there should be a. separate provi
.necessary re-adJustmeJ:lt 'O'f .th~ ~u .social ~truct~, sion in the Act 'to provide with the right. of selling, eto., 
·par-icularly &_bout ma~nage,, 1ts mc1~e?ts and dissolution of share of propllrty to the widow '!rife '(if 'unwilling to 
;thereof. . , . . . . · ; + ·. ' · . marry) whose husband died before the death of his father. 

:. 2. Mon~~~:amy on e1~her s1~e m~st be stnctly. enforced. Thie is very necessary in the ruraJ area., especially among 
3. ProVIS~on for divorce m s~t.able oases ,,IJl equally the uneducated. The suffering~ oftha widows of this class 

:necessary mth safe £unc1s; • • " . knows o.o bOunds. · ' .!Ill 
4. A daughter should p~rta.mly ·ge~ a. share Ill her J.24 D . S D tta D S (L d ) F'wj PJ.'in.l r 

:father's property. . , · · ,. . · r. • a •. • l. on on ' • •• c P , 
5. The 'Widow of a predeceased .ilon :should· also have.~ . R&J&hahl Coll~ge. . , . ; 

:Sha.re-the same as her husband':."' It IS ap~aren~ that the mam obJect of t.he ~~on 
'Generally speaking, the provisions of the draft Code oft~e Code.lS ~o mtr.oduce as ~uch of demoor~t.1~ priDoiplea 

()ft'end against daep-rooteli sentiments, but they may· as JS periDIS~lble .without an lll:llumeral!le diVISlon of the 
. · oss'bly answer.'and e.rulwer satisFactorily long-felt wants. .property which has b~en recogmzed as ~ea.lthy by some 
~-1 

. . _ · mell,l.bers of the J omt . Select Com:nuttee (footnote an 
.119 •• Mr. Hem Chandra. Sha.tak, Honorary MagiStrate and ' ·page 6). In my opinion equity is no clwbt ckairablt lna 

Munieipal'Commlssloner, · J'lo~Jra, Bengal. · only a.8 far a.8 it i8 consistent (1) with tM prll8e1'1!11.tion -of tn.; 
1. Regarding daughter'~ s~cess10~ of property I be.g to property, (2(with the mainteoond of a ~rmonioua relatilm 

"Say that the propo~ed Bill 1s det~li_llent'.JLl to the Hindq between the partieipantl!, the absenco of which is sure to · 
· nation. 'Properties m no way be diVIded among daughters'· give rise to ~Unnecessary complications and litigations 
-excepting two• cases.:- , , . · resulting in. endless miseries. How this principle of 

(a) When the daughter lS a. ~(tow; . equity iS leading to complications in the Moslem Bocidy,. 
(b) when the daughter remalnB unmamed. . and is practically responsible for the deteddration of the 

, 2. I hav? sc~tfu!singly'exa~e~ the oau~es of divorce . Moslem Estates, these should act as eye-openers in an· 
la.id do.wn m thll!. Bill and find 1t qwte ~e~pful to both t.he . attempt to extend the principle of equity in the Hindu 
.sides. In my opmion husbands may be giVf!.D a. chance tor -Law of inheritance. At the same •time in this domocra.tio 
o~ntraot a second mar;iage-.when the wife is _barren., Pre- again which we are living, it would bedanget;tniBnottQ 'TIWII8 
'vious consent of the wife must be ta.ken Ill th1s case. · · with the timM and a!low the democratic principka to govern our 

I wholeheartedly support other proposals. proposed -fundamental laws. Being thus pla.ced between the horns 
.by the Rau Committee. · of a. dilemma an a.ttempt should be made to comb~e tkiJ 

,120; Kuinarish Chandra Sarkar, Esq., B.L., Leader, b<Uie idea of the English law of inheritanu-which to my 
Subdivisional N. W.F., Directorate Katwa (Burdwan)· . mind he.!( worked with splondid s~ccess in th~ m~intenanco 
I 'have che.nged my views togarding the draft B.indu and developmont of Estates-With the bM.e idea of tha 

:Code. I a.m in fa.vour of the Code and·l approve of the Muslim law of inheritance which is broad!>I.IBed .on the 
. ~ 
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· . th tim~ honoured · law . As the 0/.ISh payment at a. time may cause hardehip . 
principle of equi~; ;Reno:/ b: chan~ the change, to .the eldest surviving son. who inherits the immovable· 
of the liin~u eoe~ety I!' at ch to e.y that it 'leads to Je&l property he may be perinltted. to pay the ~mount in:: 
should be mtrodu~ m su t ac:ndition by synthesising suitable instalments not exceeding .ten according to the. 
iJnprove~entst ~thee p=~es embQdied by the En_glish, decisions of the assessing body. . .. ; .. 
all ~at IS rliindu Jaws The modification suggested In the · Whether in the interest Of the preservatiOn of the 
:Muslim J: 18 rrwJya ~work so far as the law of inheri· Estate the effective share of the eldest living son would" 
tlraf!C 008 and the frinciples of equity reoognized in ~he be h~ or a little more tha~ half, ~his is .a q~estion .w~ch · 
~ &.le is also· o a questionable nature when we t~ reqwres more careful analysiS than IS posSible m the limited . 
f tile actual cases of sufferings. For instance, we not1ce time given to me. But I have absolutely no doubt that 
~at in the first category no share has been allotted~ the much ofthe problems in our country will be solved, much or· 
tWWwtd daughter·in·law luwing 110 mak iBSWl or to the Widow the sufferings of the tenants caused by neglect in the main. 
of predeceased grandson whose father is also prede~eased te11ance and development of the property will be mitigated 
or to the tkptmdent wiilow·mother. If we come to think of and scores of litigations due .to joint rights will be avoided., 
the actual cases of hardship who will. deny that these by the adoption of some such measure as indicated above, 

' are the very helpless creatures who are most opp~sse~ ! FQT t'IIOllfWle property there i8 no objection in accq~ting th&. 
Equity demands that they should have, an equal ~la1m With rules aa ~ted m the draft Oode subject to the modifi. 
the daughters and pia~ ~ the first cate_gory. The casd catimr proposed above in deciding the list of persous. 
ofthedependentfat~er mdilferent for vanous reasons an. having primary rights. . · 
need not be placed m the first category. • . . . 

· · A lengthy discussion in support of the above suggestion 
Now the essential idea und~rlying the, three laws, to my is unnecessary. For, synthesis of all that is best in th&-

mind, is this;..;.. · • · three laws is possible ouly in a manner somewhat like the· . 
- (1) The English law of inheritance has been bnethatis-suggestedhere. Butonethingmaybementioned: 
framed mainly with the idea of preserving the integrity that apa:rt from the idea of preservation of the Estate;. 

· of .the Estate as division of the property will inevitably another beneficial effect of the English law is that it pro-
lead to its deterioration. . . vides the necessary stimulua to the other sons of the family· 

· (2) The Muslim law of inheritance has decided the to improve thf'ir lot by' their ·own eJertions, that is why 
question mainly on considerations of equity without caring· we find thll.t the sons 'of the English nobility · practicaJJy 
at all for the estate or the evil consequences resulting from dominate· in trade, commerce and politics. They make. · 
its subdivision. · -· . · full use of the op})ortunities of their social status and of the· 

(3) Hindu Jaw-particularly tqe' Dayabhag system is liberal edueation which they receive enthused by the. 
aomewhat of a compromise and the order of su&::ession is urge for improving their own lot .. The· sad corit~;act · ..• 
based on spiritual consideratio~. • of the Indian landlords fully confirms the view indicated 
·If an attempt lS to be made to synthesise all that is good here. If the suggestion- made above be accepted, it is' 

in the three systems, we should comidermeasure.s 'nece8sary reasonable to presume that.after recovery from the fixate. 
fQT lht preaerootion of tht estate consistent with the fine shock, the sons of the family will settle down to reap all' · 
principles of democracy introduced by the 1\fa.homedan law the advantages of the English law without being altogether" 
and adjUBt the order of succession according to the Hindu dep~ve~ of a share in. the property which they would now 
law. I_ would accordingly Sllggest that in order to prevent rece1ve m cash. The advantages derived from this funda·
the deterioration of the property or give rise to v~rious mental change would more than outweigh i;he disadvan~ · 
complications cono.,q_uent upon its fragmentation, we ought tsges which may be there. · · ' · 
to adopt the English law of primo-geniture to govern the The clause on maintenance-Clause 2 Part I a· A.n..2-
questi~n of succession bu~ in ~cognition of the principles is a decided improvement owing to the i.ion of il¥imatt. 
of eqwty scnne compematum 'n C118h should be paid to oth(lr children till the age of maturity in the list .. · · . · 
mccessors as detailed in section 5, page 6 of the draft Code 
11ubject to the modifications suggested a.bovtl,. ·The As regards Hindu: W011'1e'n'8 Estate there is no objectiol&· 
subsequent order of succession should be retained as m to the acceptance of the proposed aUlendment. · , . 
the present Hindu law. It may be' argued that the On the subject <lf·marriage an<fditorce which form the· 
evaluation of the compensation and its realisation by the bul"!ar~ ?f oppositio~, I am of opinion that- the contra· 
different parties. may lead to various difficulties and liti. verSI~ may be easily ended if .the , forms o( Hindu. 
g&.tions and _consequently the pro11os~l is an impractical mamage be divided into ,three. classes inStead of two :...,.... 
~ne. But smce we are soon gomg to have another (1) O!f~odoz ~indu marriaj!e, (2) Liberal. Hindu marriage,. 
socialistic .law,. I mean the levy of the death duty .in .the · (3) Cwll marnage. , · · · 
matterof~er1tance,t~es~meparaph~lia which would Trul;v speaking, the time has come wheri we ·ahottlci~· 
be brought 1nto operat1on m the realisation of the death reco~~ze the existence in the .. Hindu society of this. 
duty may be_eas~y utilised for the pupose of the settlement addit1onal class.,-I mean the libl)rals. who for variouS. 
of the 9uesti?n m th? case of bigger estates. where death reasons like to ca!l themselves as Hindus but do not cling: 
duty will be m operat10n. An adjunct to. the same depart- to the orthodox 'views. . . . · . . · · 
ment may n:Iso be set up for dealing with. the large majority ~e Brahmos, .. S~ and Bu?dhists may all come"~d~r 
of cases which may not come under death duty. The cost this g_eneral. nam? _lib~r!!-1 Hindus. The .Jains are not 
of the department may ~e ~et by the imposition of an v.ery liber~I ~ thelf xdeas and optio11- may b.e given tO theDL 
ruse.smnent fee. If the prmc1ple be accepted varioUB ways e1ther to Jom the orthodox set or .the liberal set as they• 
and means me.y be sug~ested for giving a practiCal shape may choose. Let ,the Shastras rigidly control and gUide· 
~ the scheme.' the orthodo~ set and let the. prll})Osed reforms operate-' 

The llwdw operandi of giving effect to my suggM+ion among the liberal class. , · 
would be somewhat as follows:- ~r The m~in contentioJl.of the orthod'Oi: s~t iS thai they dO> 
· · When a. person dies intestate, his estate \hould b · · not admit that any legiSlature has the right to reform thQ 
assessed and after realisation of. the death duty or assess~ Shastras made by the RiBhis who are 'parts of DiVinit Let 
ment fee, a.s the case may be, the eldest living son should -qs not enter intQ unnecessary quarrels with the oJhodor 
inherit the whole of the iqunovable property but h uld . 1\ ~ ref.dorms have originated from the Ilbera.l set ·let: 
be made responsible for diStributing half of the a:s 0 d 1 e co ne to the liberal claSs After aU! th 1a ' 
value to o~er "!lccessors, i.e., in accordance withs:he m~re sanctions and not obligatori; The orthod:x "'!oa'fe" 
eche:;,aropoiled ~ the draft Code subject to modification ~o!wtt~r:fhere to ..their orthodox views untJ t?ey. 
prop ~hove, I.e. the first category comprising the foJ. set will merge ~toOfbe '1rbye'rpeal rchl~y_s,unth? whole ortho?ox , 
lowml!: Widow, other sons, daughter's sons of deceased 80 there is no neceasl'ty. . . . """'• til that day arnvesr 
grandsons of dec~ sons if their fathers are deceas:· mg1vmgnsetomeauingles b' k · 
l;lependef:lt mother, widow of deceased sons without mal; ~! ~J!0~~hl:~~~ec~~oto£bject to the fo~a~1o!~~~ 
~·Widow of deceased grandsons of deceased sons if of marriage be int d edre ore suggest that' a new claSS" 

• m& II' ~ns, fath~rs are de~. The division of amount such as laid down in r~ ~ece6 and th_ e proposed Jeforms
of ~h ~em accordance With-rule 7, page 8 the share divorce as per Rul 30w • page 21, • .and the grantmg of 
(\)~ ~~v:a.UIIihter-in-law . or granddaughter-in-law Hindu marriage 0~ • rge 27 !' be• confined to !he liberal, 
half ot e. aon'a .J.!:~ .equal to that of the daughter, i.e. ideals the ma.rria Y: eeording to the orthodox Hindu 

room for divorce gfu it sacr~mental and hence .there is nO>-
• . 
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Eve~ in case of the liberai Hindu marriage, the condi. 
t"ons of divorce should be extremely stringent. Those 
· ~ osed in the draft Code are fairly strict but direction 
:ho&d be given to the cour~ to _ex~rcise great caution in 
sa.uctioning divorce. Some tlllle·limit (8!1-Y 3 years) shoUld 
be prescribed for rule 30 (p-age 28) so that it may not be made 
a pretext for dissolution of marriage. . ' . 

125. p, c. Chattertl, Esq~, M.A.; B.L., Maoilger, Tarakeswar 
. Estate. . 

proved necessity, and secondly, the reformers themselves 
should be thoughtful, qua)ified &nd competent enough to 
inspire confidence. · 

. Let me take up first the cas~ ofthe reformers and tbe 
appropriate machinery to give legislative shap6 to the 
same. Who are co~petent to judge the .necessity of 
reform and the extent to which .such reform should be 

. effected ~ Ol!e essential requisite of such reformers ili 
that they must command a. thorough. knowledge of the 
Shastras and should,/moreover,' have an intimate know· 

We wish to protest against the following main points · ledge of the Hindu masses, their habits of life, their senti-. 
sroongst others, viz. (1) sucoession of the daughters and ments and ·sqcial· ideas, their· attitude towards their 
widows simultaneously with the sons, (2) maintenance of females and theiJ:. hopes and. 3ollpirations in this world 
concubines and illegitimate sons and daughters, (3) civil as we.ll as in the next. How many. of our modern refor· 
roan!iage ofthe HindWI, (4) marriage aii).ongst t~e Sapindas, mers can reasonably claim to p~ess. this essential prp· 
the' Sagotros and amongst all castes, (5) diyoroe, etc., rbquisite! Do t~ey know or care to know that the Hindu 
which are not enjoined by the Sastras. The J;li:ildu regards view of life is based on the profound doctrine of the Upani· 
his le.Wll as coznmandll not of any temporal sovereign but· shads and ·other sacred books, and that the system of 
·of the supreme. beil:ig. So no legislators oilthll .country Hindu Laws has been so framed as to regulate-and adjust 
are competent .to alter the said laws, We are also of our worldly interest ·to the philosophy C?f life inherent 
opiirlon if the Bill be passed it will strike at the root of the in the fundamental tenets of Rindnism t It is simply a 
Hindu ~cult and ·as such Hindus will be ru.ined and it will truism to say that our · laws have their s.ource revealed 
hi! a source of litigation. It is also untimely and unneoes• in the Vedas and that no devout Hindu will ever admit 
sary. or tolerate any other souroe t.o be his Dharma. Tme, 

,. ha r1 Cal tta. there had been modifications or changes from · time to 
126. Mr. Hari Krishna J jha a,, cu · · "time, but if we carefully trace down its evolution through 

At the outset-! extremely regret to observe that in these the ages- we should be able to iind that such changes or 
troublous times when cool and dispassionattlo jli.dgment modi.6ootions have come through the Smriti-writer11-. and 
on social and economic isiues. is practically ·impossible, the commentators., 'The authors of these changes had 
the Government of India should have .chosen to ta.lre up been master-minds like Manu or Yagnavalkya who 
a. reform whioh'is not merely social in its ix!tent, but is acquiredathoroughmasteryoftheShastras and introduced 
preponderantly religioua in character. HihduLaw deeply changes under the cloak of interpretation. Their sole 
entera and influences· every part of the social structure of objective had beeri "to bring customs existing from timu 
the Hindu society aud has the most fur--reaching effect to time within the pale of written law, 'and when they 
upon the well-being and future· progress of the Hindu .did introduoe the change they had it done with the utmost 
community. Laws relating' to marriage; adoption and delicacy and without disturbing in the least the ma~ 
inheritance are important branches of our pers_onal law philosophy of life running through the . whole system of 
and il.Jfecb every individul member of the commumty. ' Jaws. Thua in Hindu .society as in ela.sewhere Uiw hilS 

Hindua tiro greatly p.la.rmed and perturb11d · at the followed cu§tom and tho people who judged· those " cases 
.varioua · proposals proposed. in the dr8.ft Code which, it of proved necessity " were not merely versed in the Shas
may be sta~. cons~itute a very reprehensible change in tras but also possessed the necessary vision to relate 

, om:·deeply cherj,shed persol!allaws., -It is apprehend(ld" · those changes to the genera.! view of life based on Hindu 
that such proposals, if given effect to, are bound to lead philosophy. ,It is ouly an attitude·of mind like this which 
to the destrumion of the social structure and will have can inspire confidence and I doubt · very much whether 
a 'disrupting influe?ce on Hin~u soCiety. 'Hindu la.ws ·even the members ofthti Hindu Law Committee would claim 
e.nd cUstoms are mterwoven ·m the very texture &nd a competence of this character to effect reform intO that 
fabric>of.our social organization· and any !kastic change highly. complicated system called the Hindu L&w. Evi· , 
in the laws relating to ma.rriage, aucoessiQn and inheritance dently they do not put forwar~ any such daim; as at. every 
will destroy the foundation on which the Hindu _so~iety stage they have fought shy of all religious implication~ 
rests. · , · and have painfully tried 'to achieve the 

1 
impossible task 

The genius of Hindu L&w has been sympathetill to of separating the spiritual charact-er of the 1\\W of the 
qustom. The ancient law-givers pointed out that besides Smritis from its secular ·implications. · · 
the Sruti and Smpti; approved usage (Sa~ac~ra) was one If this. be the tiJh. of our reformers.' we'ha.ve.lerritimate 
ofthe foundations of Darme. or law. The Indo-.<\ryan .,. 
race after the:rconquered India, gave recognition to diverse grounds of appro ension about the. suitability of the 
locai ·cuatoms and traditions and tried to bring about macliinery which is expected to give legisla.tive shape to the 

· " d · f th n t unit based proposed changes. A bout Parliaments in ge:Q.eral experts 
a synthesis or .e eratlon ° e cons 1 :uen . s, agree that thev ·" only partially: reflect the occl•patl~nal 
on the recognition of the cultural and social autono~y of " , 
each. of the local groups~ Thus Hindu Law has esseW'iallY and spiritual composition-of the nation. 'As Dr. Finer 

, been the product of that unique proooss which led _to the poUlts out;" it is impossible for the ordinary institutions 
unification of India under the bauner of one faith. The of Government to penetrate the 'depths, and master the 
true basis ·of Hindu Law has been the developing common - complexit.ies of any modern branch of society attd law 
· consciotisness of the people. The bold reforms introduced, without the special aid of those ~o whom the matter iS 
by leading. commentators were. not meant to J>e direct one of life-long and intixp.ate acqu&intanoe, and to whom 
challenges . to settled rules of ancient jurisprudenoe. all things are revealoo owing t.o the vital quality of 

' They professed a.llegiance to the old law ; in fact to a their interest in the result." · · 
large extent they depicted the broad facts of the current If this be the· case about Pal'!iaments in full-fledged 

• Hindu lifE> and they illustratlld and stimulAt-ed the cus· democracies, I think I need not labour the point. that 
toms and usages prevailing in the respective. spheres. a quasi-democratic and quasi-representative Assembly 
Their sanctions was ·not the coercive power of the • like the Indian Legisla.tur11 is hardly competent to pass 
State but 'conformity to social consciousness and the fundamental . laws " touching the deep-rooted custom 
capacity to reflect and mould the. feelings and sentinlents, and habits of thought having their sanctio)l in religion." 

.. the hope~~ and a.Spirations of the people for whom they Th Hind · . ty. • ted ll ttem · ts to · p. 
wished to legislate. . . · ·• e . . u soc1e resiS. a . a p 1m ~ 

I shall not discuss at this stage the question of compe· from Wl~hout. aJ1 chang_es revol~t1~nary or othe~e. 
tency of· the Indian Legislature to.. take up and introdu<i6 Any modifica.t1on of the Hindu law if, m.adva?ce. of opm1on, 
religions reform through legislation, but I should like to has prove~ a d~ letter. Th? la'Y remo~mg doubts as 

. point out that even the Hind'u Law Committee was not to the legality of mdow rema.mage IS a not1oea~le exa.I!lple 
' wholly oblivious of the grave . n&ture of their proposals of this kind o.~d in more recent. times tlje failure of the 
when they themselves suggest that any thoughtful reformer Sarda Act furnished yet anot~er Jnst;al:lce .of t~e futilit~ of 
"would not wish to lay violent hands on the ancient legislating ~ advance of.soc~. ~pllllon. Hindu SOCiety 
structure of the Hindu Law except for \)roved necessity._'' cannot be. unpro~ed bY: Iegiala~mn. The morals that 
Fiom their own standpoint therefore two essential oritena draw from past histo:r:Y. IS that. if the presoot propo~Ja 
are to be satisfied before any change ja decided Upon. are ~Ot acceptable to HindU SOOIOty as a Whole the)' will 

, Firstly, reform should be URdertaken only in . cases of definitely not only do any good but prove harmf,'ul, • 

I-36 
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. -··" distressing that in the nallle of reforming to perform SagOtra marriages·_ or intercaste ma.rriages 
It ~ """'y 

8 
our modern protagonists of reform b&ve or any other sort of marriages,. there already exists the 

~e Hindu ~'an alto ether different view of life b&.Bed Special Marriage Act and there lS no need to bring them 
brought forwwu ~ed . d" . dual rights and the within sacramental marriages. As regards this question 
011 

the doctrine of so- m tVl 1 tl ~ · of error much capital has been mad~ in the explanatory 
throry of class co.nsciousncss .. The who e ou 00 18 

notes by quoting Sir Gurud, as Ban_er.Jee. So f_ar as errors 
< • to the genius of the Hindu race, as we cannot li t1 
:=:!ve of rights apart from corresponding o~ligations are concerned, the Shastras exp Ql Y ment1on that in 
to the familY and the societ.y- To the average Hind?• t~e case of such error the husband must give up that wife 
Hindu Law of Intestacy ha.s no horror. He would desll'e. his but must maintain her like a mother. If it is a difficult 
properties to be inherited by his male descendants subject thing, if and she does not want to be treated as mother 
to the solcom duty of maintaining his widoi;V, indigent but should pe tested as a wife, I am even prepared to 
daughter, widowed daughter-in-law and pther depen~en~, give them the liberty of marrying under the Civil Marriage 
roi\ITj'ing his maiden daughters, performing the worship Act. In that case there will be no hardship. '. But none 
of his falllily deities and the obsequieS of his ancestors. can have a. ija.Cramental marriage without _the sanctity
There is a fine balance a.nd harmony in the joint falllily which is due to it. Ifthere is an error first of all those 
svstem, aud without raising any questions about righta who have committed that error must be punished. Instead 
Or women it affords a sense of secur.i.ty to them which is of tbat they go scot-free and the marriage is made valid. 
hardly attainable in any other scheme of affairs. There There is no sense in it. If the CO\lple want that they 
might be isolated Clises of injustice and hardship to women, should live as- man and -wife they may be given the liberty 
&lld lf Hindu public opinion docs not operate as a. sufficient of marrying under thl) Civil Marriage Act and that .will be 
safeguard against the same, we ran look for limited changes a legal marriage though not a. sacramental marriage. , 
in the law, not certainly of the drastic nature as proposed, The whole question seems to me that it is not that the 

• which in the name of reform strike at the very funds- • reformers in India. do .not realiz~ these things, but by· 
m~nt&ls of Hindu society. On the other hand under the their· training, habit and conduct, they .take special 
draft. Hindu Code, we find that this balance has been pleasure"in polluting the sacred laws and wounding the 
destroyed, the distinction between males and females feelings of the Shastras-abiding Hindus like myself. It is 
~d. a.gustes and cognates abolis~ed, the daughter-in-Ia~ rather unfortunate that the Government are now support
IS gtven a.s much as a son and m the name of women s ing them. • The. Government seem to have thrown to the 
rights seed is sown for the disintegration of, Hindu winds Queen Victoria's Proclamation of 1858. 
properties. ' · In 1 • I h ' · The Hindu Code proposes to·provide interoa.stemarriages, cone US!on, a.ve to observe that the Hindu Codf,-
&gotra. matTiages, and divorce under certain circumstances, if enacted, will"be detrimental to thl' Hindu community. 
abolition of polygamy. The forniB of· civil marriage and In place of furthering ·.the cause of " United India. " it • 
the sacramental marriage is ·proposed to be brought on will provide ample scope for local and domestic feuds and 
parity. __ litigation in the numerous courts of India. The provisions 

The Hindu marriage, a.s most ·of the right-thinking suggested in the Hindu Code, would, far from being 
IDn~1;1s un~tand it, is something very solemn and beneficial to Hindu women, . would seriously affect their 
•sublilile commg through the Sha.stras a.nd from time economic position in common with "that of the society 
immemorial b&s been beneficial to the society. at large by breaking up the social and economic structure 

As_far as the qll:estions of interoa.ste marriages, Sagotra , of the community ultimately leading to the poverty e-nd' 
~ll%es a.nd 11!-vorce are coJlcerned provisions already ruination of Hindus. · 
exist. 1u Ia": as 1t stands now. ·Civil Marriage Act and ' I therefore suggest that it is desirable in the national · 
Special Marriage Act are there for these Hindus who do not interest tb&t the GoverD)llent of India should not proceed 
like to stick to the sacramental marriages. _at all with the, draft Hindu Code in the interests of Hindu 

I do not agree that the civil marriage and the ~ram ental Soc(ety. 
marriage should be brought on parity, as at the present 
mom~nt every true Hindu marriage at aJl ; it is Christian 
~e. I support the. abolition of polygamy and 
IIISISt on monogamous mamages. But under the Special 
Marriage Act perSflUS are allowed , to marry the issues 
from the sa.cramenW marriage. This is a very funda.
ment;M objection which I have got. If these -two forms of 
ma.ma.ges are put on the ~me parity, then these marriages 
stand on. the same footmg and therefore the issues of 

~ one rnsmo.ge can marry the issues of the other marriage. 
That would only mean_ the contamination and pollution 
of the Hindu society. , . . 

In my opinion, if it is to be a Hindu marriage there 
.shoul_d be On!-Y. one form of marriage. The Sptoeial 
)larriage Act IS a.lroo.dy.there for thi>se Hindus who want 
to flout the Hindu Sha.stra.s. They can marry under 
that Act and keep ~hemselves separate as . they are doing 
at present. According to the early Hindu La.w monogamy 
was ~~e approved rule and polygamy 'lj'as an exceptional 
pro~on. It was only when the wife was barren, diseased 
or vtctous when she consented, that j!he could be superseded 

, and 11 seC?Ild m(lrriage could be validly contracted 
Polygamy ts now a. dying i.ristitution. Polygamy is very' 
rare amongst the Hindus. • • / 

As .regards Sagotra. marriages such marriages also are 
totally forbidden and it is very repugnant to the Hindu 
society. I b&ve spoken to many people including man 
women and the i~ea was dauseating to them. Our ShJ. 
~ say that the ISSUe of a. Sagotra. marriage is a. Cha.ndala 
Le., a. man of the lowest caste who helps iti fu als i 
sha.ll _refer. to one verse from Manu to prove that neSa · t 
marna.ge 1s absolutely forbidden : a go ra 

" A yapinda.cha. ya. matuhu asagotrashcb& ya pitUh~ 

n 
T_here . iS neither a~y demand. nor any neceesity for tlie 

codificat1on of the Hindu law, Codification will further 
increase litigation and invite frequent and hasty legislation. 
. · 2.' Codification during the present troublous times is 
mopportune as cool" and dispassionate judgment on social 
and economic issues is practieally impossible. 

3. The prese~t legiala.ture whic4 does not ~epresent th~ 
real representatives of the people and as such is incompetent 
to legisla~ reforms of sucl;l a great importance to the Hindu 
commnruty: . , 

.4. The changes prol!osed by. the Hind11. Law Committee 
will a!I~ct the !oU??at1on of Hindu Society, Hindu Culture 
and Hindu tiaditm~.. Attempt to introduce particular 
law of. other commurut~es who are differently conditioned 
a.n~ cucnmstanced, Wlth~ut a proper _evolution of the 
so~1al ~tructure an~ ne~s1ty of the Hindu Society, is most 
ObJectionable and 1s h1ghly prejudicial to the society: 

_5. The draft Hindu_ Code instead of bringing u; unifor· 
wty as professed will cause greater diversity than at 
present. -

6. Removal of the sex disqualifieation · £ ', ul ted 
in the draft Code is not onl . . as I orm a 
.foreign to Hindu social 'd Y. unndecessa~! but absolutely 
- I eas an COnVICtiOUS. • 

7. The provision in the d.r~ .Code for givillg"an ~boslute 
estate for all the female heus IS neither warr ted by th 
Sastras nor by social constitution a.nd will b anf b ,et 
to the Hindu Society. e ~ no enen 

'\ 

. Sa. prasb&sta dwija.teenam dar karmani maithune " ' 
~ . means th~t for the twice-borne, i.e., B~hma 

qa. and V a.L!lhya., the wife should not be of th~ 
':,b., gotra. from the father's side. There seems to ine 
aoug\1\ n~ r~: for. validating such marriages as· is 

one m clause 7. F~ peop~ who want 

bl:· t:?'t~~~: 81~ ~ pr1:ed are entirely unaccepta• 
civil m . e as a :H:~ y. . dus cannot recognize th_e 

· ~ u mamage at all. In sacramental ' 
~ll~~t :;r::~ and 81\gotr~ marriages should not be 

- Under the cir~lllBiances, the codification of Hindlll 
law as proposed IS una.ccepa.tab~. -
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't27. Rao 'Bahadur S. K. Sahana, Vldyabenode, ex-M.L.C., the s.unnies, th~ Hanafis, the Hanbaiis, the Khojllll, the 
Bankura. Dandis and other sects do not follow the same rules and 

'I have gone oarefully through the draft Hindu 'Code rit~als in re~ect-ofproperty and'marriage. If the codifi
and'I am of opinion that the attempt shouldnot be hazarded cat10n o£ Hmdu , law lS nece&'!ary, the codification of 
11t vresent for various reasons, some of which I mention Muhammadan law is not less necessary. 

'below:- II • · 
(1) That.aft:'er five years o£ the destructive global war (l) Bllgarding Intestate succession dealt with in 

wh!ln everything human, political, economical, social and part II we are definitely of opinion that the provisions 
religious-is on the melting pot, when some of the best ·con~ined in tJl!s ~art fa,r from being beneficial to Hindu 
minds of the world have been plimning for the reconstruc- Somety as such 11; Wlll only help its disruptive and disinte
tion of the, world ·after the' war, this indecent haste for gra.tion and the order of succession as contained in the 
nibbling destruction of the Hindu law should be checked.·· &stras .has all along worked successfully and there is at 

(2) That as the Muhammadan law is based on the present no general ·resentment against it. There is no 
Kurii.n and the Hdishes the Hind11 law is based on need for any change as suggested. 
the Ved"as and elaborated by the Smritis. All actions of the (2) Regarding Stridhan, the Hindu La.w is well settled 
Hindus both mundane and spiritual are' considered by and no change is necessary. 
them to. be Teligious dtuals. The Hindu Society has been (3) As regards marriage, the provisions ma.de in the 
practising them for many thousands of'yea.rs. As without draft Code are not necessary. The provision for divorce is 
codification of the Muhammadan law the Muhammadan really opposed to Hindu Sa.stras. Marriage is ;egarded as 
COmmunity is going on and· is expected to go on for many a ~ligious tie and it is a sacrament. The whole Jaw of 
years to come the ·Hindu Nation will go on at least successio.n is based on blood relation and t)le. cspaoity -to 
till the human affairs of the world come down to normality. offer P!ridas. · I£ divorce is permitted, thou those pro. 
A few years delay will not bring down the heaven nor visions of the Hindu La.w will be abrogated and 'there will 
But the Ganges on fire. \ - _ , be no such thing as chastity and fidelity. Hindu senti-

(3) That it is evident that the members of the Hindu· menta will revolt against the new provisions. Names of 
Law Committee are imbued with a. zeal for social reform Sa.ti, Sa.bitri, Gouri, Sita still inspire Hindu women and 
and they want to pull down the fabric of Hindu Society they ·stand by their examples. The new provisions of 
and bnild it after the western model.' I think that will marriage and di'l"orce are not in fa.vour of the pi:ogress c£ _ 
'not be possible, such an attempt will bring in· a. chaotic Hindu Society. · . · . 
condition and create immense trouble .in the country for (4fMcnogamy is almost universal and it is not neces-
the people and. the a.dministrafil;lrs. • sa.ry to pass any law: Legal interference is not necessary 

(4) That the play of feeling in Hindu Society is well- for that purpose. · · · 
known. Any woman-daughter, daughter-in-law or ·(5) We are not in fa.vcur of the proposed Hindu Code. 
grandson's wife-who has no legal share in the property 128a Mr. Abinash Ch. Sarkar, ·Advocate, Jessore (Bengal) 
is taken care of and provided for by their relatives. It · and six others. 
cannot be denied that in few oases they are neglected. :Being invited to record opinion we set forth the fol-
Some provision may be made in law for their maintenance. lowing lines_ briefly $Ul'Veying the Draft BUl of the Hindu 

(5) That the inheritance by the daughters with the Code. · 
sous of the paternal property will not·improve the lot of :Before formula.ting any opinion· we have oarefully , 
the daughters but will create innumerable litigations in the gathered honest viewe of several men and women of 
country. This 'fill moreover greatly damage the a.ffectio- various walks. o£ life. So our views are, to some extent, 
nate tenderness existing between brothers and sisters. shaped by the.m. . 

(6) That Hindu marriages are religions obligations- We do sinoorely think that there had been no necessity 
rather sacraments based on long tr~Lditions. Hindu il;l codifying Hindu Law. · Many people really believe that 

f h<Jlds. fast to J a.umanta.rba.d and, Ka.rma.ba.d.. Euro· the Code is seriously prejudicial to the interest of Indians, 
Amenca.us do not hold to them. So the view-point of life men and women-Hindu, Shikh, Jain, Budhist, Br~o 
is. poles .asunder .in the East and the West. Hindusirn •, and a host of others, for an undue zeal of some thinkers 
like nature, is based on unity in diversity. There a.r~ imbibed in western ideas far ahead ·of ordinary millions. 
some tlprty varieties .of marriage in Hiridusthan ; with The proposed provisions of the Code are detrimental tO 
polygn.my, polyandry .can also be found. There. is immense the interest -of the' whole•popula.ticn of Hindus on the 
scope of reform in this field, but the present time is not following amongst many other respects :- , 
convenient for 'it. , Divor.ce is prevalent in some sectiom Inkilritance of OOUf/hters . ...:...There is no objection if 
·of the Hindus, but any general law of divorce will be dau,ghter inherits a s~re but .her place might be after son, 
greatly harmful to the people. · sons son, etc. Thatls, she Wlll be No . .2 in the first class. 

(7) That the Hindus are about thirty crores of the· If at all the daughter be allowed to geta share the pro-
people of India. .. For various reasons their Ililld nature pertywillbedivided M!,dsubdivided to a harrassu{g extent. 
hllll received a. rude shaking and most of them are not .She may be married somewhere in a different district 
content with the present administration. ·If the draft Hindu sometimes in a different province. Thus landlords and · 
~de be passed into law in face of .tremendous protest by tenants. o! the prope~, only for her, will require very often 
almost every section of thj:. Hindus I think discontent will an addi~1ona.l attention beyond comprehension. -· 
epread like wild fire in: the countcy which will not be at' a.ll · Regular paymen~ of. rel).t and revenue, etc., may not~ 
desirable to the rulers or the ruled. made as well as re~u:ati?n of .re~ts, etc., s~ll be gretnly 

(8) That the present Legislatures of the Central · hampered. Thus Iitlg&tlcn Wlll.unmensely mcrease; thus· 
Assem)>ly who were elected more than a. decade ago do not \ :ID!1operty will finall;v be in jeopardy, and it is not 
represent the people whose thoughts are getting widened . Y that sharers .Wlll. the~by be rendered paupel'& 
Wltb. the pl'Qcess of the llJ,Il'lll, The codification of the Hindu sunply because of the m~ncticn of ~ughters. 
law or any changes in it should wait for the reconstruction .c~ b ~nerally a. daughter "?11 carry Wlt!I her a share of her 
of the legislature after election. ..,.t er s property .to· a. different family. She shall get 

. (9) ~ha~ the codification of the Hindu . law or an anot~er share along. with her husband in the .new fam.i!-y 
1 cha.nges·.m 1t should not be entrusted. 'th hy as wife as well as Wldow (when her husband dies}. Agam 

. though. vastly learned. in the literatur:r J.t:Ss;~ w 0 
• in. Part. IV, pamgl'll;P~ 28 of the Code, the daughter as 

science o( the. West are not deeply' read J:. the ~!ie:~ bndeWlllgeta.nadditionalproperty(mova.bleorimmovable 
culture of India or to a. legislature in wliioh the members or both) as Pan. - . 

,belonging to different religious sects. It should be entrus- As the dau.ghter will, carry e. share .of her father's 
ted to learned Pa.ndits of Benera.s Nabadwi Mithil P~~IJ?rlY, she will not be lll geed grace Wlth her paternal 
and Dravid and when, 80 re ared.,' p, a re ... t10ns who are sl!arers. It is natural that they will try 
pecplo:t should be ado ted b p I? and approved_ by the to marry her off to such a person who may not successfully 
. (10) That when p unfoJ~1Ex~~llency the Vf~.0Y· fight out to enjoy the share whereas the groom's party tO 

· communalism has been raised in Y e spectre 0 1tter seek exclusively for girls who may inherit properties. So 
at the codification of the Hind tt coun~ any &t!:}pt daughters of poorer people will be excluded from. the final 
attempt at the ccdifioation of u th w M-:ht out a. 8 a.r selection even if they be otherwise mere desirable. 
will be considered by ev Hind 6 

• a.mmadan. law · We find ~ta.mcng,the Muslims when a daughter gets 
to Hindutwa. Among:?' the M~ an m~stice and m~t a ~re there ~ a tendency to have her weddell in. the 

I-3'
6

.a. amma. llll, tire Shills, . famil~ (to coiiSillS) so that the property may not be 
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diSI
'n'"""'tod-. Th. ere is also a safety valve bt the. ~pe of of sex 'than mature reason. So in our opinion the oonse;·t 

..,.- add that oh d oes are of guardian should be .a predomine.nt factor. 
JVakjM.ma. It is needless to .811 evt WiU making.-Herebefore we have discussed, in con. 
·~~':';::! ~~ some share with her to her nection "'ith mai?tenance, abou.t .the freedom of·a person 
h band's family whereas her husband's sister will equally in executmg a will. In our opwon that freedom ahQU)d 
_u.!., a share to another family .. Hence income and outgo never be curtailed and every man must have free will to 
;;Jri> multiply so muoh that integrity of property will be bequeath even if he deprives thereby any rightful heir or , 
nowhere causing disruption in everr family very frequently ~ya . . Vile do not find in any society, except in. some 
as such litigation will be invited eollBiderably. · ca:ses of wills executed by Muslims that the power of free. 

_ It strikes us again that by introducing the daughter dom in m~g will has been restricted. It is not the 
as a· sharer along with sons the legislature will not only look out of the law of the land how and. why a particular' 
crestedisintegrationofpropertybutuntbinkablerevolution person exercises his discretion when he or she exem.i1;es a 
of ideas. Tho existing Hindu Law tried its level Mst to will .. So we are of opinion that Hindus must have. an 
keep intact, as far as possible, the prope,rty without, how· absolute right to.. bequeath properties unhampered by any 
ever, depriving near blood relations. . obligation whatsoever. . · · ,_ 

JAw regarding maintenance.-This has been framed · . Again in closing our opinion we are in duty bound to 
giving rise to much intricacies,~ it should be further sinlpli· mention that t4e authorities should coolly tl:jlnk over tho 
lied. Section 4 is not verr clear as is read out from the matter of codification of Hindu La.w with far.reaohing 
Bengali edition Code. It seems that freedom ill not given . effect comprising_ social and economic aspect of a verr 
to a ina.b,iA bequeathing any prot>ertY. The list of PosyllJI large· seq,tion of population in India almost a continent. 
should also be curtailed, the sharers a.lso be excluded. If they are bent on not discarding the~ode altogether they 

. When a man makes a will he will be at liberty tO make may wait for the cessation of hostilities the world over, 
any provision·or not for the persons to be' maintained; if Thereafter adequate .time might be·. given to people to 
he does not, it seems to ourmind-tha.the does so purposely consider at1d reconsider the matter before any codification. 

·•nd law caunot be indulged to step ill. He should not 
be forced by guy law to do· otherwise. Existing law also 129. Mr • .,\mritalal Mukherjee, Headmaster, Sammllanl 
does not force him. Persons ma.ntained should get main- Institution, .Jessqre. . 
tenanoe in the shape of monthly or yearly sums of money My angle of vision is altogether difi'erent from the angie 

' from persons inheriting e._nd that should be according tO in which the Code has been conceived and drawn up. It 
the income of the property iit question. In the list, in our is .m'!" firm. C?nviction t~t Hindu La.w is inseparable from 
opinion, only father, mother, unmarried iiaughter and ~du Religton and Hindu Philosophy .. To trr to cod.il'y 
granddaughter, widowed daughter and widowed daughters: thw La.w from the materialistic standpoint alone is to take 
in-law (with?Ut ~on) iii th~ case of the latter two only away the very ,!lpirit of Hinduism. • · 
when they live lD the family of father or father-in.law Hindus e.nd Hinduism in recent times have come in for 
respectively. · • a goof! deal of castigation at the hands ~f the westernized 

Mal'riage,-In Section 3, Part IV of .the Dmft Code, it' min<U_ and. a mention of the seers or Rishis of by.goue 
has been definitely laid down that 110 male person shall be , de.yg m this connection will find no favour with 'a section 
allo":ed ~ mBrrY during the lifetinle of his wife. Hindu of th~ public ; . fop, the Rishis . are in their bad books: 
msma~e 18 based. on ~e " ~~rthe 'kriyate bharja, But a compa..rat1ve study of the social c1wtoms and material 
putre. pmda. proyo]anat u., a wife 18 required for begetting laws of other communities (a.fter which the Bill has been 

· a ~n. So ~ ~ lilan whose wife does 'not bear. e.ny male formulated) will convinee the man in the street how far 
chi!~, say WJ.thin seven years, in our opinion the man may the innovations will. bring peace _and be.ppiness ·to our 
be gtven a chance to ma.rrr aga.ili. · · hearth e.nd home. · · · · · · . 

Furthermore among th? oultivating cla.ssea it is notice. · So far as I have understood, to a. Hindu, marriage is not 
sble that more than one ~e is sought for ·household and ~ C?ntract based on mutual advantages and disadvantages ; 
husbandry 'Y-orks bu~ a.nuty and peace are not wanting. 1t JS a sacrament, an ideal of inner purification and self- 1 

~~~ the Mus!~ community a male person can marrr four · unfoldment, where, oftener than not, self-sacrifice is 
~ves st e. ttme. According to shastras a Hindu husband . 'called for. . · . 
~ s~ohd to ll1llrry anumber of wivesand it is not desirable No hUJD.e.n institution is perf!j,ot and the dynamic forc~s 
t at e should be deprived of the right a.ll on' a sudden worldng unnoticed within · are making and unmakin; 
He slu~ll; in o~ opini~n, be allowed to take two wives ~ and. re-shaping many a tllfug which cannot stand the tes~ 
excepttonal ctrcumatances .. It is an undellying fact of tlllle. So, _the way' in which the Hind La. h bee 

• that the tendencr of modern societies is towards mono- .revised, look, stock and barrel, is unnece!ary ':nd"ha.st n, 
~amy. so no iJ!.w lB neceasm-y on the point. If the law bt) barren an~ mischievous, disastrous and disinte · a.tin ~' ' 
~;rod~ced at all there_ ought to_ be some provision for · I touch upon some of the salient points below 'E.. g. 
~ptlo~al cas~s ~for lD8tance-ifthe wife after marria.ge . . \1) If both son . and daughter inherit it, will b 
d. mes mcurably lD88.ne or a. leper or a victinl to venerea.l IDJUI:IOUS to . both. , · · .' 6 

. o;h:~ ~~g~!'"~ugh 1he hdusba.nd,. the ~us band, in .our · (2) The ~du La.w.givers have very judiciously made 
• e a owe ~o lDS1Ty11.gam. express proV181on for woman but not for ' 

· yve a.re B?I"e that all men shall not exercise this · ·ht state of her life.. ' man, a.t every· 
0! blgo.my owmg to t~e growt~ of civilization. Exa~11• . • · (3) .A crop of evils will be the result if th ' • 
~~! 0~~::;b':b~;sea:~d !(:~e~~s~o~ prepo

1 
rde!_ance given(:) s~':e a!ohnf"witfh her brother in herfath~r~:~:;:~ 

a add d to 'd th ~rrw.gcable- WJ.dows e ng "',o mother gre.ndmoth d re e · mat ens e number will undoubted! fi deceased son's wido h b · · er, an pre· . 
. outgrow that of groo~. . . - . y sr •.. (5) Divorce is ~ok~~e d een curtailed. • 

- Coruent of guardta'll.8111 marriage.-Part IV d Is . tries where divor has 0~ npon.even m those conn· 
~eneral rules of guardianship in paragraph 23 (1) eA Wl~h beneficia.! particuJ:rl t a legal san~tion.- ·Divorce ill not 
mg to shastre.s the consent of the guardi . . ceo. • (6) Onl H' y o wom~n. . . · :!~ ~~1~t!d So clau·se (E), paragraph 3~h~~~ ~~~:: should be. a~end~g~ '!hl~h~he ~~~~0!0 of~h P&_,~Y hAtect 

A • should be protected and · . . · e wong r 
guarru:nre!f'r~e c::~':vct::~:dr:ge the co~ent of the widow or the widow of a :~~d:~~n:::I~ fie~:d,eased son's 
D?arrie.go of widows below 21 years o a!~ obtamed for re. to Asqn~:!arr wlin~men's position in society I re:i tempted 
t-10n of the draft may be made necessary ~orrec, • "N a .etw. , es from what an American Mil. jjays ._ 

In our opinion th h ·ld b · 0 • 1 am t " Mil. smiled "'It · 't p · · 
~ the code of. wido~rer::a~i~g: ~=;:~ ~r~~= . ~e:t~aj:~!~~~~~s bonf an' a. ~e.n di::~ a~' th~t~a\~~ 
:.E:~ge:~!:~~dl~en~~~ ~r;~:7: ~~en~:!~!~e Uk~~! }~~~~u~~~:~i~~r~eeg~~:ghr:t 'o•ll;I!~~~:.rtttl~=~~ 

· ~ · John Ste' be k' n. · · · 
ln~; percentaqe of ill_i~;~Jrate and uneducated women . . I have :ied c tos 'The Gr!l'pes of Wrath:' 
to etn~e:pfuoJ.lingJ~ ~Igh ~at it is not at all judicio: Opinion clear. be &8 ~rlef !IS possible t9 make my• 
IXIAtrlago h em WJ.t an llllportsnt oonsiderat' f 1 ' . 
l;uided in w~~ ~}e::le:. eve"f possibility of be~o~:, 30, Pror • . Rama.sat Karmakar, M.A, Bankura College, 
rn&y h., tnat<~ at 1esa I?n o groo!DB· The , youngsters . l b . - . Bankura. · .. 

A"""o.. • •Ml'led by sent~ont, if.not by urge' 8~g{jcs~fu=:~ b/urs?an~ of your request, do humbly 
· · . e Ob]Octions to the foll~wing.sections :-
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Second Part, clause 5, cll).ul!e 7 ; being cha.rioted by their husbands in order to defend their 
Third Part, clause 4 (secoud paragraph), clause 5, interest against their .brothers a.nd after the downfall of 

$lOtion 7. . the brothers they will celebrate their victory with deafen· 
Fourth !'art, clause 1, clause 3, clause 6 and 6 (3), ing cheers. An increase of litigation and disruption and 

'clause 23 (v); ola,use 26 and 26, clause 29. , - · discord in the fa.nilly. What a nice rasult. As regards 
pa.rt 2-Clause 5.-For the presence ·of sons a.nd Hindu marriage I think before the introduction of 

gra.ndsons,- have the daughters any religious duty to. a. divorce system the dowry system should be abolished 
decea.Sed father ~ If not, wby should/ they be- given W by legislation. Who is going t'o marry a. ~vorced woman 
aha.re of the father's property to create only coxnplica.tion, -with a. couple of children when he can ma.rry and get some 
in the affectionate relation o£ brothers and sisters. money. Dowry system is very much alluring to the 

Clause 7 ;::.-Old law should stand. , If a widowed average young ma.n and no young ma.n will marry for. 
• childless da.ughter. inherits her fe.ther's property, will nothing unless he is coxnpelled by legislation. One thing 

her.adopted son be eligible to offer shra.dh to her father t should be done that the men shol}ld not be allowed to 
; . Pe.rt 3-Clause ~It should be deleted, as it will marry again during the lifetime ohheir. wives like the law 

· -create unnecessary litigation for ma.intene.nce; · of bigamy in English 'i!y:rt.em. Introduction of divorce 
' · Clause' 5.-It should include ' any daughter ' (when system before the e.bolition of dowry system is just li)!:e 

;and if de.u
8

hfAlr do not inherit). . . . building'a.}).ouse on the foundation of quicksand. Mol'i3-
CZaUJie. 5 . ....:.Ail the. sub-sectious must ·needs be over the modern parents should take great care in order 

deleted. Ba.sta.rd children and concubines cannot be t9 tee.oh their ~aughters n~t to tou~h th_e feet of their 
given a. status in society. · · . husban~ !Ill t~e~ mothers d1d ant'\ ~~re d?mg bnt -sba~e 

. If any hw:na.nita.ria.n outloo'k prevails, a. ,sepa.ra.te han~ mth .thell' husband:', otherw.J.Se. div~rce ~ystem 19 
..J&w for these illegitilnate connections, may be framed mea~mgles:;: • ~e conception of ma.:na.g? m Hmdu La.w 
for a.ll·communities in geuere.l. These sub-sections should · and m EngilBh divorce system are qmte di.tferent. 
not rema.in to disgrace Hindu communlty. · 132. Mr. Jatindranath Kavyatirtha;·Vfdyabhu.san, Adyapak, 

Qlause 7.-It sounds meaningless m view of her Gaibandha,, Srlkall OhatspatW, and ·Head Pandlt, Gal· 
· . inheriting a share in her husband's property. bandha Islamla High School, Gaibandha Rangpur • 

. · 1f the conduct of her husband's Kinsmen is not Reference cla'll:lie 17, part 11, page 14 am:l Chapter I; 
· ila.tisfactory to her, will she .not reside aj; her father's . part IV, 6 (6} page 21.-Any Jlllfl!On marrying any other 
house, enjoying unhindered the produce of her husb.a.nd's ·person outside his or her O)l'll CMte defies his or her family 
property! . · . e.nd society e.nd commits an act of indiscipline thereby. 

Pad IV ..,..Clause l._:..The word ' Bastard ' should Hence, it is not beneficie.l for his or hei' descendants to be 
be deleted. The second group of proposed secti9ns 3- sttcoesso'rs to ancestral property. Besides, attempts to 
4} are preferable. · support such marriages will create divisions among .the 
· Clause 6.-1'he very. idea.· of· registration in the Hindus and lead to the gradual wep.kening of the solidarity 
time of Hindu mamage iS repugnant .. Pll.rticularly the of the Hindu society as a whole. 
:third sub-section is dangerous, as it· will cause serious Reference IJ'II.b-clau.ies VIII and. . .IX of claltSe 5 of part 
dislocation in family life, being used by wily litigious tnen. III, page 17.-If illegitimate children &1'6 admitted to 

Clause 23 (5).-' Uncle · in joint life.' . An uncle maintenance out of their father's estate it will iead to a.~ 
i!eparated should be placed after maternal grandfather. ~crease in the number of such chl)dren in the society. 

Clause 26.-This section will perhaps destroy the Hence, the .cia~ in question should be so changed a.sto 
least peace the Hindu fa.mil.y may claim to have in conjugal render iihe father personally liable for the maintenance of . 
attachment, unlilnl western families. an illegitimate child and not his estate. · · 

If a. husband (or a Wife) is attached with a. serious As regards the maiJltenance of a concubine, the Ba.Ille 
&se!lse like Diarrhrea, and if the wife (or the husband) grounds as a.buve hold good a.nd consequently the same 
does not care to .attend him (or her), I cannot conceive rule should ll!pply. 
what domestic life in e. civi!lzed world means. I cannot Reference daU8e 7,.0hap!er I, part IV, page 23.--AsJor 
MY what other communities. think. But Hindus ,a.clmow· · marrie.ge only the sacramental and· oustoma.ry form of it 
'ledge devoted a.ttende.nce on an ailing husbe.nd or wif~ which 'is prevalent among the Hindus of this country 
a duty-a bounden duty. Therefore! should like that thiS sjlould continull to be in vogue. In CMe. 'civil marriage 
taction be removed root and branch-this nasty section. , is introduced both the husband and the wife contracting 

' Clause 29.-lt is a.t direct variance with section 6 such a ma.uie.ge will be separated from their former 
()f this part. While the section 6 'breJJ.thes the ideo. of society. ·If ·such fragmentation ·of the Hindu ·society 
indiSsolubility of marrie.ge tie, this section·. 29 means ·to takes place 'to a.ny very great extent its soli!la.rity will 
1ilackel!, it. Therefora .this section should be deleted, gradually dwindle e.nd ultimlttely vanish.a.lto<>ether. 

• as its ·purpose will be serve~ .by .the e~ing ~vorce l&w Befert.'Y!Ce claus~ 26 (a), Chapter II, part IV~ page 29.-
applicable to all commumt1es. Here m Hindu ·Code Any and every disease ma.y be regarded as loathsome. 
Section 31 will do. ' . In this view of the matter, if the husband or the wifE! 
:ist. 'Mr. Amarendra Bose, ~.A., Lincoln's Inn, Calcutta. £:ills a. victim to an atf.s:ck of any of the infoctioils diseases 

I e.m not in favour of giving a half of what a. son will get like cholera., pox, etc., elther of tJ;~em may forsake the other 
to the daughter. It means fragmentation of the fa.mil.y =der t~e saad clause. Ther~ .will the_n be no way left; for 

' rty nd th · evita.ble result is poverty to the brothers the medico.! ~reatment or nursmg of e1ther of the husband , 
J.lrtlpe a e m . . h . 

1 
or of the wife. For, there are only a. sma.l1 number of 

and adve_nt _of "the ontslde elements as brot ers·m· aw' hospitals in this country. So, this sub.cla.use should be 
·Me?- re9-U1Ie m~re money the.n women. ~en ~ave got. t&, deleted entirely. . , - , 
ma.mt~ a. family, the wo~en n~ed not mam~am a. family. Reference sub-ClauseS. (e) (1) of clause 14, part I, age 

,Our soo1ety r~ther the sotlie~y ~f ev_ery n~t1011; expect!! a - 12.-In Btridhan which under entry (I) of sub-claus~ (b) • 
man to earn m order to !Damtam his f~mil!, 1t does not devolv~s on both the son and the daughter, the son should 
expect e. woma~ to ~arn ~ order to mamtam he~self and· take an equal share With the da:ughw ; instead of half 

. her hus~and. It IS a dis!lf~OO for ~ man to live upon that ·of the daughter. . . ' · 
the~arnmg ofa.woma~ but 1t1S not,~ dJ.Sgraoeior ~ W?ma.n Refere"Me elaWJe 26 (e) of Olia.pter II, part VI, page 29 . ...:.. 
to live upo?- the earnmg of.~ man. A great maJority of The eruelty of a husba.rfd towards his wife should be so 
the peopl~ m t~e wes~ say ~en. for the field and women defined as to exclude from the purview of .the said clause 
for the he&rth Which I thmk IS 8 bsolutely right. . ~e steps which should be taken against the wife's disorderly 
~ea~,st fa.c~ .of the ;fresent ?re. late Dr. Tagore sa.td m conduct or-her indulgence in luxury beyond one's means 
his, Re:mnusoence · even ~' England women e.re con- or to prevent her from going astray and so. on. ·, , 
trolled b~ the .men.. . · . Reference clause 16 (ii), Chapter I, part VI, page 40.-

In an un_agmary state if e.ll the wo~en of .the world The person who may be in the mother's womb·at the time 
g~ to one Blde and aU the men ·of the world go to a.not~er , of aaoption and. is subsequently 1\om alive should be 
s1de and a. fight te.~es place. between th~m 1 ~ qUite regarded a.s 'One alive at the time of adoption and should 
sure, stzong,· m~s~~e, phy~tca.l force will prevail over succeed to at least one-half of the anoestra.! property 
soft, tender, femmme e.ffect1on. Men will always excel · · 
the women in every sphere of lifl! except,beauty, competi· 133. ~r, Sasthipada Mukhopadhyaya, Jyotlrb~ushan of 
tion and the stage to s.ome e:xten~. · ' . · Kansbya. Blbhutl Bhushan Chatuspathl, Bubhum • 
.'Another result is that sisters are going to be sisters no .Marriage am:l dioorce.-Of the two forms of marriage 

more but they are going to be co-sharers. Soon they 'Will na.mely;the sacramental and the civil, current in our coun~ 
api.!,ear in the' memorable field: of the Ho~'ble High Court try, the former is a.d9pted by the Bmlun.ins, Kshatriya.s 



276 

1 137. The Editor," The Korotoa," Bogra. 

I \ 
•• ·IS~as &~~d the Sudras anchd theHih:'ntdis~ bb!:l,o~eC:: W'th regard to inheritance of the daughters to father's: 

-r 10 ~ ~ 'tl' su as, ' D' 
1 

. e are strongly opposed to it. With. regard 
of tho Hindu ()OillJJl~ • (cobblm) and the like. IV?X:OO pro.P_Orties, ~ are also against it. With regard to sa got. 
(sllWpers), Charm ars low ca.stes alone. Of tho tnght to. divorl~ ":and inter-caste marriage, we support in the
is prevaleut am~th~iage tho one knoW!!- ~ Brahma rajiJ. marr ~ 'th the restrictions as laid down in the 
kinds of McralU~tabl form of marriage and 1t 1S &dop~ manner an "; , 
is a sacred wd sm ~ among th& Hindus. The~ 1_8 proposed bill. . . 
by ~ f.!to fo.ur upr tsoever fo'l:' its replacement by 01vil · tSS. The Chairman; Baidapaty Munlc~pality, Sarampore. 
no Justification w 

8
th fj ur upper ca.stes are concerned. 1 Marriage.-lnter·caste marriag~ 1s n.otapproved. ·. 

ma.rriage, 80 tar as 
0 
p lnto the Hindu society through 

2
· M my -Not approved as 1t will lead to var!Ous 

MI!DY d.efects l!l8Y ~ ma 80 happen that both the · . tm?ga ~d 8 d of inlmorality. ' , , , 
the civil m~a~ire will 0;{ the spur of the momen~ grow co~p~:!':~ho~e allowed only under !'~ry .special 
husband and e the •8 conduct and seek for divorce. . • tances and not for the purpose of .facilitating re-
indign~~;~~t. atJ:_~ 0 

• ~undoubtedly encourage adultery eire~ e There is complication '-bout children, · , 
This Will m !!. on~ ruthe civilized Hindu society. The m~~~~~tance--By daughter~~-;-<>£ half s~are of b~otli?J.> 
and 'tfloraJJa~ m ligi.onis that the chastityofwom?n approved provided that there will be no rrght to res1de ~ 
82.1e a!Dl o e ed !:"all costs. According to the scnp· the same house. . 
Jd\ist be prese:Vd·~ a woman must have but one husband. . ' Vi Prin !pal Vld asag . 
tures ofththe Hin ";ntal form of marriage neither the :hus- 139. Arun K. Sen, Esq., M.A.! ce- c '· y ar 
Under e tshacr:fe is aJ!owed to divorce each other a.t , College, Brrbhum. . • 
b~d ~or e sweet. will~ Aocordiog to the Smrltis it is Th draft Hindu Code was nOOded. Territorial Rin•. 
hisnl 0~h e~':::en born of the sacramental marriage, who duisx! has ga.theted too much moss and ~ the interes~. 
0 Y ~tied to ~ffer pindaa to the deceased' forefathers of justice, it is high time that the def~ct1ons should be 
a.red ~~~oumuently have the right to inherit the ancestral remedied. . . sh- uld b .::. 
an ~rt- .. No illegitimate son or a varna8ankara (born,. Regardiog heirship some pr0~10n o . e m....,; 
prope Jitofinter-castema,rriage)isentitledtoofferp11lda8 for such forlorn ladies as unmarried daughters or son_s. :d :nerit property. The Sruti8,,the Sm~, the PuranM widows but it should pot be at the expe~ of th~ ~~<ctJ,. 
and the DharmtJ8(JStras havs all m one voice ~ondemned vity of soil. In an. age when coll~et1ve .fo:mung IS .the 
all marriages other than the sacramental mamage a:nd so scientists' cry, further fragmentatiOn ,will be a .er~e 
th 'vi! marriage is in no way acceptable to the Hindus. against the nation. Rather than allo~g a geometri~l 
n."e ~m of divorce also, if introduced, will totally ruin cross-section of property, adequate proVlSIOn for 11:nnu~med 
the Hindu society and hence no Hindu can support it. girls' marriage and helpless dependents mamtenanrn 
Option in this matter may however be allowed to the lower would suffice. . · 
esstes as mentioned above. : . , Inter-caste. and sagotra 'tflarl'iag?s have., be?OIJ?e. !'; 

Widow remarriage.-Widow re'tfl&mage maY: .be .recom- 'historic necessity but the Hmdu rites of baJanJa.li 
' mended. in certain cases ~cco.rdiog 1? the directions of and "Saptapadiyamana" shQuld ·be .preserved not a.s

sa.ge Yajnava.lkya. If a giTllS mamed at a very early decaying superstitious but as essen~Ially and . arlhetl-
• age and if her husband di~s or becomes. c?rruJ?ted or eally symbolic acts. The system of d1vorce posSibly lays 

impotent or is ~allen,~om v~~ for ~o=ttmg sms, she ·an exaggerated emphasis on domestic differenc?s. If. a 
ma.y remarry mth a VIew to g~vmg b¢h to a son. But a· palinode is needed at all to atone for the concrete-like build 
widow who is unwilling to remarry should not be compelled of Hindu marriage, which .may <;rack but#y not break, 
to do so. Widow remarriage may be introduced if it is the provision ·may be a little b1t less e~c. Say after 

• jntended to check cases of abortion. . · giving notice for divorce -and establish1li~."1>. prima facie 
Adoption.-It is essentially necessary .that .. adoptions case in favour of that, the party should ·wa1t for a year 

. should be registered. ~ every case ad~ption should, before the bond of union is finally. snapP_td. ~he p~ecious 
first be registered accordiog to law and then the ceremony interval may clear off the squalid homon:- In, no case. 
prescribed by the sastras in this respect should 'be gone should the fickleness of a man he allowed to change wives 
through. This will save the adoptee from many diflicul. more than three times and vice versa. In the Russian 
ties that may arise in future. . . , manner, a heavy mv:orce fe~, p~oportiona:te to contracting 

134. Mr. T. N. Chandhlni, Mi'!Jlapore.. party's income aiid mcreasmg m successive steps may btl' 
The inclusion of the d11.ughters as he!Is !I! ob.iected to as tried as a penal correctiVO'. . · , · 

it is not likely that they would actually enJOY tb.e property. ' · p 
1 

p kh r 
In ma'ority of cases, they are likely to leave their father's 140. Sjt, Anancia: ~~aran Mukerjee, res dent, atua a l · 
homest.ad and live with theif" husbands after alienating SubdiVISional Hindu.ytahasabha.' . . 
the property inherited from their fathers. If it is decided I have read with som~ ~are the draft. Hmdu Code now 
to make their heiress there must be a safeguard against circulated for pub~~ opllllon. Be~ore I to?-ch 1;1pon the
alienation . to strange~, They should. ~e restrict'ed to merits of its proVIStons the <!uesb.on ~ha~ IS upper-most 
the sale ofauch properties to the other he1rs of the father, in my mind is whether a codifi9a:t1on m Its present form 

The rule regarding mo.rfiage, as suggested in the Legis- is at all called for. The sponsors ofthe,code will of course
lative Assembly (Central) is better than that mentioned claiin that the, Hindu Lo.w. as we now l:tave-Dayabaga. 
in the dre.ft Code. ' and Mitaksara are not sufficiently wide to ineet the crying 

- 135, Mr. B. N. Sirear, Calcutta. demands of the present day progressive. Hindu society. 
1. Once the husb&nd's estate, has vested in a widow,' But we doubt it and to us it appea~s that the present cry 

it cannot he divested by her subse.quent unchastity. . is a cry for licence and not for liberty and the ptt>posed 
2. The right of widow to m&llltenance is· conditional draft if made into an enactment will bring in its trail 

u~on leading a life of chastity. If she becomes unchaste more evil with complleations than good to the society. 
the right is forfeited. . · From a: reading of the draft it is easy to see that Hindu 

NoTB,.-Why ilio penalty in oaao of main""""'!•• (~ and not !n-..: Law is sought to .be brou~ht into lin& with Muhammadan 
oose of mhont"';'ool (\) •te.~d above. Tho penalty .. o:ttremely Law and reflects Moslem lme of thought. We-hold that if 
"'PUI!"""t and 11 an ••d to urunoral tratlio, because when a widow Bind ul..... d H' d 'lin fth ht · t b •·d 
ill being' doolared immoral, 'llnabl• to find food and b It • U c •.w" an m u . e 0 oug IS o e respec.., 
ooeioty, a• her maintaoanoo io forfeited, oho ie bonnd ~~ ~..:-t:! the personnel of the committee. should be entirely Hindu 
lifeohh"'!""publioly. It lethe dutyofsooiety, not to abandon and of representative character. _ 
tho ~~a~d WidoW, • Now .as to provisions 0~ the draft -I have complete dis-
186. Dr. Slslr Kumar Dutt, L.M.F., Lats Bouse Surgeon, agreement· with the following:- · . · 
Campbe~ Hospital, Honorary Magistrate, Munioipal Inheritance-lnte8tale.,.Provision is made for the 
Comn;tlssioner, Bogra. . ' daughters to inherit along with sons in the same degree. 
I. W1th regard to inheritance of the daughters to father's This reads very well on paper but a little thought Will 

prope~es! we are st~ngly opposed to it. . . reveal its weakness _and· ita attendant evils. Hitherto-
• 2. W~tli regard to divorce,~ e.re ~ ag&lllst 1t. no such provision was found derogatory to the interest 
_ 3. :W•th regard to. sagotraJ~ mamage and inter·esste of the daughters because they were bound by the family 
~r.mage ~e supp~rt 1t in the mann~r and with the restrjc' tie and bond of affection which is the real moral strength 
tio~ aa !std down. m the proposed Bill. . . of the Hindu society. Now if daughters are made· heirs 
gener!\'1Th:)f0~0'.1• we b~. ~ '!'en~10n here that the along with sons a feeling of co-sharers and spirit of com
to thia IXld.e. n OJ:lllUOn of thiS district, IS strongly opposed petition will grow up which will thrive at the cost of common 
-...., prope~. Daughters after marriage .will live. in t~ei: 
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husband's Ca.mily and there will hardly be any opportunity (3) The true Hindu will not tolerate the idea of 
~look to her inheritance iri their parental line whiQh will tlivorce. · A Hindu will marry ill presence of God Narayana. 
likewise be neglec~d _by brothers because they no. longer. either symbolised ina' Salgram' Sila' or realised as one 
have any interest m 1ts proper management. Th1s state · permeating the whole universe. And after sanction ths 
i>f things will lead to slackening of faiilily tie and bond of marriage will be brok~. This will uiake the Hindu 
affection and foster litiga,tions with all its evil results. disrespect their God ever. From thence there will be 

Marriage-Divorce-Di.ssolution.-Divorce and dis· , J\O finding force. It has been stated by eminent 
· solution as .remedies of disagreement in marital life or ~urists that law has no binding force .. A weak state 

inequalities p,re entirllly foreign to Hindu line of thought ot a. state alien to the interest of the Hindus caiillot en
.and wiJl not bs tiLken adv,antage of, even if provisions ILre courage ' cohesive forces of a. COIIli!lunity but will 
oodified. The provisions of the existing law are wide stress on the illdividualistio a.nd centrifugal force of the 
;,nough to allow of sep~ratidn ?r. meet clainls of mainte~- society by d~ciding cases in' f?>vour of indivi~ual rights. 
ance_ and custody 1lf Illlnor. children. . The present. prOVl· The result Will be the. formulat1on of se~era.l Hindu Codes 
-sions if made into law will encourage mdulgence _and lead and th~usan~ of amendments and , divor~ cass ~ws. 
to disruption of society. · T~e soc1?ty _will bs wea~e~d. The mtegnty of soc1ety . 

S hlb R l"-"· Ch B nke !I · M sc senior Will vatlll!h m course of tliile. . ' 
141. Rao a a ~wua • a r • · ·• ; (4) Inheritance of a girl to her father or hWJband'a 
Pr~fessor of Physics, Bankura Christian Colle~e, BengaL pro~rty is a little , troubling question. The moral obli· 
I have read f:be propll?ed c~e and discWJse~ . on gations of father or brother to xnaintain a widowed daughter 

the provisions With my Hindu friends. In. my opm1on a sister is already thoro. Tl:tsre may be introduced some 
the proposed code is so reactionary lhat the only thi.:a~ its le~ obligation to post· of a. father, brothsr and hWJba.nd 
introduction will do, is to dismember the whole Hindu rela.tions to maintain her of , some amendments 
tlooiety, which could not be done by the on slaught on .Great Hindu Law. · But give her a share in the property 
it· by the :MWJlim civilisation. a!ld western ci~~ion will be a st'tlp to receive ]he Hindu more economically. As 
t~ ~e past 1,500 years. ~~dus_ are n?t B: political already due-to the existjng cuf~t?ms. the Hindu propertr 
<Orgu.:tL~&&tion but.th.ey are a relig~ous organ.tsat10n. The has been so much divided that sc1entific methods of culti· • 
organisers of the proposed Rind~ Code :want to· ~onvert ~ vation h~~>ve been found inlpossible psychologically as . 
Hindu iniD a political organisation by mtroducmg dra.stlo soon as a sister will demand a.· share. of property, the 
change with customs and mode of livW of Hind?s· ~e brothers will not look ~Liter his sist!:lr. A widowed sister· 
rishis of old, wh? could ~~e the past and ~ture alike, bwlt falls a. prey to the designs of her neighbour an.d her 
the ;frame of Hindu religion and custom m such a strong property is literally }Vl'eSted from her by these chsa.ts. 
frame that the influence of Muslim ru~eu.nd ~es~ rules The lot of widows will be all the more gloomy. It will 
-could not shake it, although the foretgn dommat1on over not advance their interest. _ 
such a. long psriod,'oha.nged the custo~~ soms 6~?-t. ,Lastly, I like to point out that legislation ~hould. be 
:The introduction of the proposed code wlll m my Opliilon tinlely. It ·is not ths tinle a.s such. The Hindus are -
-degrade the Hindu much more within ~e ~ouree of .a • going to be economically crushed by the action of the 
century. The object of Hindu life is the uplift of thell' state. At this moment for ths legislation 'to parcel out, 
soul. The material advancement is not the summum bonum properties a.nd loosen their marriage ties and make their • 
of thsir life. Ths organisers of the propos~d .J?.n~u Code God-refuting. will. enthral the Hindus and throw them 
tilinply dazzled by the glore ofwes~ civil.iz8.t1on, are in'tha back groiilld not to riss within 1,000 years. 
trying _to formulate the Hindu .Code a.c~ording to the Thie legislation is hasty and not ba.cked by social 
ideals of western culture. The mtord~ct1on of. western statistics or any long ~hady s'Orety. So there is much to 
43Ulture._will sinlply dismembe~ the ~du Somety and. besaidage.instthecode. Butthei.J.1.efl'ectsthatmayaccrue 
~eetroy the very culture on whicP, the ~~us stand. The havQ not been duly co!lBidered. The Jogi.s could but 
percentage of educated people m India. lB .barely 10, of it is a pity that the modern legi_sla.tioJi can't. Renee. I 
these not more that 1 per cent have been g~ven·a. c~nce •humbly request you to drop the Billa.tthepresentmoment. 

. to express their opinion on it oven of this 1 per cent, I am , . · • . 
ilure not more than '()05 per cent may support the proposed 142. Ghee Merchants' Assoeiatlon, Calcutta (Charu 
Bill,Pild on this meagre support j;he proposed Bill should . 'Chandra Paul-Bony. Secretary),' 
not, be forced on the vast mass of Hindus. !tis quite The members are of opinion that the code contemplates 
possible ~ha~ a .number· of ~actiollll>ry Hin~us, may have • a drastic and revolutionery chang~ fu the existillg Hindu 
their ma]onty m ths council, to pass the BilL, ~ am sure Law which is based on their sacr&d ehaetras and the proposed 
the Bill will have no support from th~ vast IllaJontr of the.· change is uncalled for a.nd IlllWanted. 
Hindus. It ~as been drawn up_to sw! the converuence '?f The daughter should not be a sinlultaneous heir with the 
.a. few, who 1s bent .on destroymg Hmdu culture.· It 18 son fu her father's estate as this would lead tQ frangmenta· 
formed on olosa reading of the proposed c~s, that a ~0 tion thcreof. Divorce is absolutely a foreign and revolting 
numbsr ?f M;a.dra.s cnstmns, have been !fltroduced m lt. idea. to the Hindus. Introduction of monoga.my amongst 
But ·as 1t Wlll affect· the whole of India, ~he greatest the Hindus will create various complications and are likely 
-common m~s of t~e customs all over India ~h;ould be to produce undesirable results. The proposed Hindu Code· 
respected .. I like to discuss a new, a few proVlBl~nB on . as s. whole is opposed by the members of this Association 
(1) marriage, (2) regi~trati?n of marriage, . (~) d!vprce, which .may·kindly bs noted. " 
{4) euoceesion. A detailed discuss of the p~VlBlO!lB of the . 
bill is impossible in such a short time and m such a short .143. The Commissioners orthe Jianganj.:Azlmganj 
letter. . . · Municipality. 

, , (1) The Hindu system of marriage !'Onde to preserve th: We are ~f opinion that all illegitimate children cannot be 
. punty of blood and culture. ~ th~ Hindu CWJtom, a rna ted · Hindus even if their fathers and mothers a.re~ 
. ()fa higher class can, under specml clrcUIIlBtances, can marry accep ~dus . · 
· one of the lower clase. Sir S. Radha.krishnan said in his or wer~. · . . . _, ' d to f th J · 

Hindu view of life. The Hindus have been able topressrve Sn;mt1. an~ relig10us ntu .... a.n c~ m o e. ~m com• 
their culture over such a long period dus to preservation p1uwty lB d_ifferent from those. of Hindus, thus 1t 1s ?etter 

· · f • · •t f bl d b- · R h · illWJtra.tio:il that the Jams may not come mto·;the category of Hindus. o pun y o oo y marrmge. e as g~ven Th h uld b . d ed . piCrate Sects such as 
i,n point. We should not ride rough shod o'l'srthe opinion ey ~ o . e oons1 er as se . • 

· .and observatiollB of this genius philosopher. I strongly Buddhl!lts, ~~khs, etc.. . bl . 
object to the marriage ·between the people of the same The defiwt~oll; of Hindus !II not ~c_cep!a. e. . 
gotra as the evidsnce of Science showa that it willlroduce The ComllllSS10ners of thiS Mlllllcipality do ;not like t(), 

' .a. degradation of culture in future generatiop.s. bride; . ~ccept the_principle o_f arrangemeJJt of property, if one karltJ 
groom of a higher. class can; marry one of a lower class but lB dsa.d Without"' ~· ' . . 
not the reverse; The object of marriage is not to produce · An adopted son lB n~cessary ~hen own ~on lB w~nting 
issues only but the arrangement should be not degrading and adopted son according to tlie sastra.s will be considcred 
.as regards culture. · ~ • as a valid son e.s at present. . . . · 

· (2) Registration of ,marria ~ is~ ugna.nt to Hindu • This Board~ opposed to the _eys~m of 1?hentaoce wntten 
ideas. It can be done only' ! case~of civil marriage. in the-draft Hindu .Code, w~ch lB a.gamst our s~tra:s, 
In ordinary' Hindu marriage even when there are no custom p,nd privilege, spec1ally about the succession 1n 
religious formalities observ!:ld as in the case of Sa.ntals and property by daughters. • 

·<Other aboriginal tribes, the ~atom has great!:lr force than Enforcement ~f'Will fu e~ch a.nd~':ery. case ~ill: be a.- hard-
1.'\lgistration. ~ s!J.ip and expeDSlve, and difficult litigation Will mcrease. 

l ' ~ : 
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little cha~s which th?. society needs at all, are ?aot needed 

' . . h 00 sympathy with the proposal . the shastrio injunctiOn themselves as the same ar& 
The Comnu&>~on<;N ~~~th near relation or in eame blood; lllre-conceived and implied in the Puranas. and Itihasas, 

of dirorce and mamage~me some rules. The Collllllissioners P ... ,..,._ · ) these are be.mg refle te 
~ren the SuW:as obser•· · • .,. on snooial circumstances, but (legends and ..,.wries i . . . . ~ d 

cet'pt "1dow 01arn...,- ... -- in the advanced minds of the. thinking .souls &lld 
can " · viJ or oontract mame.ges. . . d adopted and incorporated in. the IIUI?r consc1o~an.ass· of 
disco~ 01 {t'roale after inheriting property of a. Bin u the collective mind of the H1ndu soc1ety.. As w~ncea 

It: a. mfb~:!other religion or faith or be a public woman, of these one may enumerate the pop~r disapprobatio!l of 
fa~~eru will be deprived of the share of .the _property. bigamy &nd polygamy; the prev~nt1on of early 'n:ul.rnage 
then .: ofl'll'ltricting the me.rrie.ge more wJ.ves IS not bad properly so-called i the Suttee nghts ;. the .offering of: 

·bufh.!::Ction of m?re than one wife by a legislaf~e even children as oblations to the confluence 0£ the Ga.rtges 
. ptional cases m unaccep~ble. . nd the Ocean (Gangasagar), etc. These practiCOII are. 
lll e;.~rther remarks.-The Collllllissioners of the JiaganJ· ~ow extinct throughout this land of ours. ' 
AziDigani Municipality look' with alarm M the .changes In fine, we exhort the ~uthorities t<? ab~in from the 

ht to he introduced in the law of inheritance and · &ttempts of suchjnfringements of r1ght on. the. ~du 
:U~age. by Hindu Code. ~y are ~f opinion th~t the religions usages &nd customs, laws.and. p~ctices as such 

posed law of inheritance will result m fragmentation_ of actions are beyond their jurisdictifin, unJUstifiable from the 
~:perty anddisruptionoffamilyuni~. Theyf'urt!lerthl!J!l: very nature.of the·proposed legisla~o~ and UIU\ecesaary 
that the proposed law regarding m~a~e and ~vorce IS as not required by the present condition of the country. 
repugnant to Hindu sentimt;n.):S and reJ!g101_11Jc0 d will te¥J.OVe There are m&ny other things objectionable if we gl) 
the sanctity of Hindu mamage and will disturb the peace into the details of the draft Hindu Code. . The whole 
and harmony of Hindu family life. . structure required changes as the same is based o~ Hindu 
· The religious ideas and co~~qm;nt. practice!! shoul~ be ideals in conformity with their shastms and agal.DSt the-

left 1111 they are inwnuch as religion l.S inherent lD II ~du growth of Hindu cu}ture &nd Hindu faxn!ly;· . 
character-nay, it is his mainstay~d the· general Hindu . Under the circumstances, the ,colllmJ.SSJ.Oners conmder 
public are satisfied with the customs prevalent among. the~ that there is no neceasity at present for codifying the· 
and any idea of change, therefore~ IS repugnant to the:u:. Hindu law for the whole of India. · ' 

. ds . The. 
0111

tters, which are proposed to he dealt with by the 144. Mr. Babu L. K. Sen Gupta, ~.A., B.L., Secretary, 
draft, Hindu Code are such as are looked upon by the . . Barisal District Hindu Mabasabh\\• 
Hindus to he subject of religion. • Unlike the Westerners, While the Hindu Mahasaba does not maintain, an 
the Hindus regard religion aa inclusive· .of and co-exteD.· attitude of s~tns quo in the matter of social and legal 
sive with morality; thus queations concerning the moral reforms &nd while it recognizes that t4e liindu law as it 
well-being of. the Hindus come to he those concerning obtains now adlllits of · certain changes, this mooting 
religion which only directs and forms· the basis of the of the• Hindua 'of Bariaai is against codification of the 
entire Hindu Society. . · . . · . .personal law of the Hindus which is closely allied~ the· 

Let us come to the question of me.rriage. Marriage is re~ous feelings, sen~ents ~ U;S&ge of the Hindus 
also tr&ated, by the Hindu .8hastra.s, as a most serious part1c~a.rly bY: the ;L?gmlature '!h;ich lS com~osed of :people::._ 
8ubject affecting the moral w!)ll-being of; the marrying pf vanous ~tionali~1es and r.elig10n a:nd this Saba lS fur. 
couple and their future generation. The idea of umnar- · ther of opllllon j;hat the law even .if .passed, would be 
riageability among brothers and sisters and cousins of ultmrues of the Legislature and further this law should 
both the sexes bas nowher11. been more carried' out than in net be paased at the present unsettled c<indition prevailing 
the Hindu society. The shastra.S' have laid down, that in the country owing to war and faniine condition. . 
of priDiitive men ther& were· a few in 'eve.ry caste from As·~ the intestate succession the principle upon whicll.-
whom the gotra-affe.irs han sprung up. Persons belonging . succeasion takea place has boon ignored: · 
to the' same: gotm are of the Slime blood a.nd thus incapable The giving of. absolute righte to those feme.le heirs 
·of mating each other on account of consllllgllinity. These who after marriage belong to families other than that of 
injunctions must be carried out if the Hindus trust. ·the the propositus is likely t:o affect seriously the economic 
tiliastms. Modern thinkers have also lent their support life of the, ;Hindus generally. Take for instance the case 
to this system of fastidious choice as this goes a great way of a daughter .who after marriage belongs to the family 
towards cooling of the aniina.l passion in human blood. of her husb&nd. She cannot ordinarily be· expected iio-. 
The same system of salutary check on the natural :come ana live with her brothers as she is maintained by 
human instinct of sexua1 s_elf-determination has . bee:n her husband who is also respGnsible for the education 

· carried in the·Hindu marriage customs. The couples are. of )ler children. In such cases it wiJl ·be open ·to .her 
not trusted to with regard to choice a.nd the selection aolely to tmnsfl!r her share to an outsider. There is no provision 
depends 'on the cool discemi.ng, intellect of the elders. · to prevent this by giving a. right of pre-emption to thit. 

Divorce is another rankling wound proposed' to be , me.le heirs. The application of the Partition Actin ca;B6-, 
inflicted on the peaceful, harmonious body of ~he Hindu' she sues fer J.lll-rtition ·do.e~ not appear to. be. sufficient 

· polity. .Marriage fiiielity· is the ,primordia.! tenet to• be for avoiding this contingency. It appears -that the 
honoured in the first place by a Dlllrri~ human being. framers of the Bill apprehend, trouble for enjoyment of 
n is, in fact, to be enjoinlld uniformly on the man as the property from the me.le heirs only. Trouble may very 
well as ~n th~ wo~n. But to s~k divorce on this often he c~ted by ~he female heirs who will be guided· 
account _l.B unUllSguJ.able by a ~du. . The enormities by the adVJ.ce of the1r husband's people. · Then again we-: 
cast on the womenfolk' by the ll).temperate menfolk should realize what would happen after two or three 
'have elicitlld strains of sympa,thy from every corner of the gen~ratibns, and on how many different families the pr<t· 

. human heart: buttho.tdoesnotwa.rrant·theiiigh.handed perty. would devolve. The result will.be a total ·dis
<Wlwomanlike me~ure of dissolving the maniage ties inte~tion of th& family properfy. It is m()llt likely 
o.\tQgether _; the. misfortune .should 1_1ot be .a~mpted to be that Ill order to avoid such a contingency people will take· 
amendlld m this !banner disregarding religious protection recourse to c~ate Debutters or make testamentary dis· 
1111d .me~agea ~f hope &nd so!ace and p:ublic awe· and poaition_ of their properties ,which will lead to liti tion 
admimt1on ; ~utter self-~emal and· superb. chaatity are &nd ultwate min. In order· to safeguard inter~· of 
the able foundatio~ of .the 1d~l of unique Hindu woman- the . fe~es proper arrangements· ma be · · made by 
ho_ed. The toleration ?f one·l\lplld tyranny bas gi.ven the LeJdalation for the education, mainten!nce and me.rria w
~u fwoma.n _the n~htful place they enjoy in •every and widowhood having ·no one else to i:nain~ the! • 

. ·. ~; ~=n~~::~t~dJ a~~S:~;~! nation sinctl !ds~efueof ~ese :U1:t~er ?Jilicult questions that may 
separate from any oiher, -~lllely, ,the Christian, the Mo!. beneficial t~ J: Hindu~~~: does not appear . t'<> be-
lem, the Parsee: ~tQ. The1r sole concern is for_ the uplift. Marriage law as ad b .:~ ·. · Th 
ment oHhe relig10us self realizable tbra h · ... le um ra..,.. IS. net neoosS&ry. e 
life. And it !& for this reason that \e e;~~;a~:. :,~ &r:-:Ttm.:/ mdi~j!. i.e practically follow~d all 

. ~era have laid .down the wa.ya ?f, living to be foUow~Qi called for. 1 an ·. egm t1on at the. ~o~ent 1s. not 
. Ogtdly by the believers. · · - ·If the · Ia · · 

lt ia not pretended that the rules have not changed · d · . ~mage W 1S bad the law of· dissolution Of 
~~~. infle~ble from the origin. But even like ~e :,Sge 18 worse and ce~inly repugi\ant to all Hin~IL 
i"'""~~>" m v.-bich these shastras have boon writte • · As to' '"---!· · 

· .IUlllkrlt, ~ time wa.a when rules were · n, Vl.Z;, • woou ution of m.imiage in the proposed Bill it 
~llle IUld &m<>~ then they have boon rigi=!bl the i;st '::!! b3 :rn to the- husband to obtllin divorce on ~h!' 

_. , e. e . .,.vun unpotency Ol'.unsoundness of the mind of the 
_..:..........,;~·-
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. wife. Ther~ is no provision in the Bill for the mainte· Inheritance t9 property under tho Bengal ·School of 
ll!lnce of the divorced wife.. ~ey will not be abl~ to Hindu Law is and has all along been based rllllinly on the 
find a second husband to mamta.m them. If we cons~der efficacy of offerings (pind&) as the line of succession wa.s 
the case of a :wife who becomes insane after giving birth laid down accordingly by Raghuna.ndan and this has been 
to two or throo .children and then continues to remain working smoothly ·and held in veneration for centuries 
in 8\1ch condition for 7 years it will be Ofen to the husband pa:st. The well;known. doctrine of .Jimntabaho.n should 
to obtain a divorce and turn her out of the house separa;. . not and cannot in any way be ignored. The classification 
'ting ·her from her children simply for the purpose of and succession as indicated in the draft Code is . wholly 
ens.bling him td matry again. The idea seerll!l to be wr.ong 1!-nd unacceptable in f!IVery way and should never 
revolting to J,he Hindus. · . be forced upon c the Hindus. It would have a very 

• · · · baneful effect on . them and would, amongst others, 
145. 'Ihe Beadmas'ter~ MuniciparBigh School, Burdwan. disintegrate the family tie and IJroperty p.nd cause 
1. The object of the Hindu Law Committee is in its and enlarge enormously the scope of fragmentation of 

o'wn: words to ".evolve a uniform code of Hindu J-aw holdings and a ·great many of suCh heirs would be non- . 
which will apply to 'all Hindus by blending the most pro- members of the family and residing far .away. Such 
gressive elements in ~he various ~chools of law.': It .is classification should never be 'codified by_ means of an 
difficult to understand how this obJeCt can. be a.ch1eved m obligatocy and uncalled for legislation. . 
view of th() following facts :- This socy of fragmentation would be· a great impedi-

. (a) The proposed Code will be applicable to British ment in the matter of rea.li ation of municipa.ll'ates and 
India only so that 8. third part of the total Hindu popu· taxes as all owners of the holding shall have to be impleaded 

· lation which is resident in hldian states will be guided by in a.. suit for arrears of taxes. It would inevitably cause 
the existing law. • · . · · · . social and financial chaos amongst Hindus as a..class and 

·- (b) The proposed legislation will not affect the agricul. · render title to property defective and create difficulty, e~ .• 
· tural land which is still the most important item of pro· in the administration of municipalities in diverse ways. 

perty in India but w?Jch lJDder the p~s?nt 'Co~titution , The provisions for divorce, as proposed, are subversive 
' cali. only be dealt With .by the . ProVUlm~l Leg:l!Ia.tw;es. of the ~acraments of Hindu marriage and would tear 
·The eleven·provinces owmg to differences m therr social, away and upset·all quietness and smoothness of social 
economic, and ethnological conditions, cannot and should life. The provisions about adoption make matters com· 
not c dopt the provisions of the Cod:e and apply them j;o pljcated and should not be accepted. · , 
agr!culturalland situated in each. . We venture to state that a. feeling' of seourity had so 

1. The· Bill permits_ a man to solemnize a civil marriage long been entertained by all people for their religiolls so 
with his first .cousin, such as his father's sister's daughter, dear to and cherished by them, and aga'nst it being inter
mother's sister's daughter or mother's· brother's daughter, I fered with or assailed since tho days of the time-honoured 

· which is revolting to all Hindu ideas of marriage. Proclamation of Queen Victoria the Good. This Draft 
Hin':u marriage being essentially ·a .sacramental Code, ho,wever tends to .cast away the said solemn Pro· 

affair. 1 am not in :fu.vour of intr6ducing. Sagotra and cla.ma.tion to the windS· and treat the same as a scrap of 
fnterdaste marriage into sacra!l)ental marriage. lle~ides, paper and create a situation that should undoubtedly be 
Sagotra rll!lrria.ge is known to be biologically harmful avoided by all means and <:without delay and withOut 
when both the contracting partieS' have the same mark~>d further embittering the feelings of the vp.~t pilp1llation. _ 
defects. Such rllllrriages should be sq_lemnized only 1n brief, we submit our emphatic. protest against the 
under the existing law of civil marriage. Draft Hindu Code in its entirety on grounds of substance 

. 4. Rega.rding.•.the provision ~or rilono~amy, I. have only ·and not merely on sentiment. '.J:he Draft Cede cannot 
to observe ~~ pol)"gamy h~ ~ra.c;.tcally disappe~red be accepted in, any respect and should be dropped. alto-
from Hindu soc1ety, no such leg~slatiools called for. ' gather at once. . . 

The proposed law of divorce is likely to be abused by 147. Mr. Nirad Kum;i Munsi, Si"aipara, RaJ" shah\., 
males and will be of doubtful benefit to ferllllles. Although "' 
giving some-relief to a few oppressed wives, it will not Firstly it· is not clear from the definition of "Hindu ", 

. help to raise the status of females in Hindu moiety, for 'as given J this Code, whether the Santals, Dha1;1gars 
under. the existing social conditions,. relllJl,rriage. of a Bunoes and such othei' tribe~ will b!l regarded as Hindus. 
divorced worll!lu would be almost an impossibility. A It will be good if this defi.Qition is extended a little further. 
divorced-female in Hindu 1\0Ciety; who may'be perfeo~ly Be t~~t as it ~ay, there is not the least doubt that the 

'blameless, will, in all likelihood, h:~ove to ;rerllllin nnmamed . pro;:s10ns '\~Inch the Co~e propos7s to mak~ for t~e 
or a widqw for the rem.ainder of her.life without secll!:U!g . diV!S1on of p~o~er~ and. the man;1a~ of a Hmdll: will 
the advantages of either .state. · · · _ .· , - destroy the distinct10n and .the s~mal.Jife of the Hindus 

' 5. I am not jn favour of giving females tight of inheri· a.s a whole. The manner m wh10h ~omen have ?een 
tance,in the presence of near male bail'S and also af givi~g sou~h~ to be ~ade 'owners of.prol?erty will smash to pieces 
woman absolutr ,power of alienation of estate. If shares m the JOmt-fatnily system ·of the Hmdus and no bod~ kn~:~ws 
the family property are allowed to pass to othe.r :fu.mi~es in what sad plight it will land societY. ul1;imately. 
through ferlllll'•s, it wil~ ?rea ;to ba~ bloo~ and con~1?n- As regards .succession to the property of males, the 
leading to _feuds· and h,tigabon "'?th ultlrllllte pre]Ud1ce /daughters of the deceased hav.e bee? taken as "simul· 
to econonuc baokbone of the so01ety ·by constan:t. frag. taneous heirs " · along with his sons m class I, clause 5. 
mentation of property. The proposed meas~ woll. ~_lOt . But as the dowry system ,is prevalent- among 't~e hip: her 

. in the--tong run, benefit women whose eoononuc position castes of the Hindus s.uch as, the Brahmins; the Ksha.triyJIS 
it is inte~ed·to uplift and' at. the same ~ime prope~y and others, many Hindus hav~ been and are still being 
would be m a p~rp~tually ~eetmg state wtthout set~bng partially or completely impoverished by the marriages 
anywherll .. Cons1der~g .aga.!ll the av?r~ge, mental ~hb~e, _of their daughters, Ia these.circu?ll'tanceEI, there appeaN 
the ex~enence an~. mclmat10n;,of If!ndu JellJ!l.les 1t . WIU to be no neoe~f<ity for alloWing the daughter any share , 
not be 111 the best mtet:est of the ~oc1ety to g1ve them a?- in. the property when· the deceased is survived by his 
absolute .estate. The. average H'!ldu wo~n today IS· widow and son. It will, moreover, min 'the domestielife 
as much d~ren~ent on males a~ m olde~ tl!lles and ~he of the Hindns. In the past marriage used to be regard~d 

, reasons w~1ch t~duced ~b<l -H1ndu ~ll:ISiatore to g~v;c by the Hindus as a holy ~acr~~:.ment and many Hindu.s still 
WOrlllln a limited mterost m property still hold good. mairitain the same attitude towards it. There IS no 
. _Th~ abovem~~tioned provi~ions of.t~e. pr?posed ~de ~eason whatsoever why such a deetJ·rooted instituti~n 
Will, m my epm.1on, affect Hmdu. re)lf!Ioua !,ltos ~nd Id?as of the Hindus should be tampered with and bl'ougbt w!thm 
and .J?r?m~te disO?ntent., . '!~ey mil .foster .111 fe~ling .the.·purview of Jegi~lation ot regi~tration of·mamares 
and_ ~t,gatJOn a·dd!ng to div1~1on a~d d!scord m Hm~u and otht>r rules introdnred in its place. It iSl_ikely to .rut · 
falD.lhes. Th?Y w,tll afso .senously llllpa1t the econonuo . an end to the distinctive features of the Hindu society 
strength of the H!p-du societ:Y. . . and. the feeling of re."Peot, devotion, loyalty, sym'(lat~y 

.,46. Mr.. Sailendra Kumar Ral Chaudhuri Chairman, · and affection which has its -root in·relil!ion, morahtyd ' 
' Bairupur Municlr-allfy. ' and nttturnl instincts and which sons and dalljtbters an. 

.. The draft Code i• quite uncalled for and wholly repug: wives cherish towards their parent~ and husbands. , It. lS 
na.nt to the.test ana dearest noti<lns and ideals of Hindus, also likely that IJ. woman may even lose ·the v~~Y VITtu~s 
srecially Bfngalees, and coJ>trary to their Sha.stric and ~hat make her fit to be a cha.;te and devoted w

1 
Jfe. I \t 

religious tenets. m. no way proper that any such attempt shou d.. be ma e 
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~so 
· . d women ruined. It is therefore not ~t all advisable to sow this 

. her countries to help our Hm u . eed of ruin menacing the soCiety. 
in imit.~t.ron of ot uality of status with men. lt ISh due 8 

4 Provisions in the sub-clauses of Part IV ooca~io;ally 
to g11111 !rberty ~ :~d natural causes that females ~e refe~ to widow ·re-marriage. 'Although in certain parts 
to oo~n :distinguished .from '!~!ales. The Ay~s 0~ of the country re-marriage qf wid?ws. has bee!\ c~lebrated 
come to£ th Hinaus also refers to ma.ny such ca. . '\ . it has not yet received the sanction of the society as a 
sys~m ~ As a result, man is iri many respec~ superiOr ·whole 1£, to-day, through these provisions Widow 
disunct~:~r than woman and vice versa. lt IS t!"11s b~ ·re-ma~riage indirectly finds a general acceptance, it is 
~ ~~-• -efforts of males and females that theedsocJaTlha.n -quito likely that the number of husbands done to death 
.,..e JOuw - d h b e develop . ose . . . 
domustic life of tbe Hin u~ as ecom · nd are will also gl·adually mc~ease. '· , 
women who ha.ve reooived. a westo~n educatlon a and .. b. ~ugv~ra marriage for which. there. ha~ be!ln a strong • 

-tberefure apt to .find nothing but the dep?~den~ lise , agitation in the press is absolu~e,y UllJUStifiable from the 
subordiMte status of Hindu w~men, perhaps, ta.il to re:he stand oint of the ~Mira~. The rules of the Smritis that 
tbe pawer of' motherhood w1~lded by them ~nd i ne~ a. mJ should marry a girl who does not belong ~o the ~~me 
also miss the point that the Hmdu Sa.stras have ~ g , otrd as his father and also does not stand m Saptnda 
to women a highe~ place than men, ~ ma.ny sp 1?r~~ ~lationship with him. from his . mot~er's side become 
not to speak of equality of status: Thts IS wn thh ~ d meauingless in case Sagotra marrmge lS rendered legally 
Sastra.s have called the wife a fellow-worker~ er us : \·alid . , . · 
in the ·discharge of duties. But Q.istinct~ons. fe. m {- Th~ science-of Eugenics, too, has repeatedly discouraged 
between males and females f~o~ the po~~t itvte;the Sagotra marriages. For, the &!).mixture of same blood 
customs and practices and he~m lies the phc ;r t Y 0 "th over and over auain renders the progeny an easy prey to 

. Hindus. Thi~ ~a~ ~eon sa.~ctro.ne? ~y ot er M rM WI various maladies" leading to the ultima to dissolution of ~he 
e. view to. mamtatnmg aoctal drsctplme. · . . h 

1 
. · 

· the social rules may lie necessary but tltne IS . • w o e raee. .. . 
no~ha;:;e~ ~·for these. Since the womenfolk of Ollt 149.-lV!r. s. ChatterJI, Preslden.t, Uruon Boar~ of ~atlari, 
oounf ha~e not yet received any education_ worth the . bo. 2: P. S., Kaliganj, Matlarl. P_.o., Nadi;l. dis!rlct. , 
na.me,1hej will not be able to l?ok aftor t~etr_prope~y 1. In illustration_ (b}, o~ Part I 1t ~s stato_d. that if only 
oven if they become owners of tt. T:he agttattOn_ w~tc~ ontl of the parents IS a Hindu the child, legltltnate o~ not, 
ha.s been set up by a·handful Qf .ed_ucatod womel\ m ltnl· could be a Hindu, if ~rought Jlp as .such. Th!l Hmdus 
tation of oth<\r societies is not SUita~le for the general assembled at the meetmg record therr emphatic _Pr?test 
run of our womenfolk. A large sect~on of our WOI\len against this provision o_n the ground that a?u\tery will be 
are illiteriJ,te and consequently ·they wtll have to depen~ encolltaged by it, tl!b Hindu caste systom will be dest1 oyed 
on others for the. preservation and ~rotoction. of theu: and that it will bring hybrids into b?ing. 
property as a result their· property wtll be spoilt. So, · 2. In Class I of Clause 5, Part Illt'has been proposed to 
it will be like "Pu{tipg the c~rt before ~he ~orse " if in'o!ude the da)lghtor among the heirs. This is objected 
this Ia.w is put into. operatio~ wtthou~ f)rs~ making proper to on the following gro':'nd : A daug~ter, after. he,r 
provisions for the1r educ!lttOn .. T~1s .Will le~d to ~h.e marriage, becomes fully entitled to a ~har? m her husband,s 
same results as in the case of. brmgmg votors mto. bemg property. If -she is again made a.n herr to her fathers 
even before the spread of htoracy among people and property it :will lead to litigations among brothers and 
introducing self-governing institut,ions like Union ~oards, sisters a~d fragmentation of property. with. the result 

. etc., which have produced baneful effects and. gwen. a . that the entire- Hindu society w'ill be thrown mto a state 
lillip,to fa.ctious tendency ouly.-_The Dra~t B1~ wh1ch of disorder. It inay rather be provided that in case a 
.has been proposed to be i!ltro~u~d m connection With other daughter ·fails to serure her maintonance from her hus· 
fof!US of marriages will also! 1t IS ap'(l_rehended, dea.l. a hard band's estate, she will be entitled to maintenand'e, as long 

. blow at the society a~d will, "Ye thm~, fuyther st~tn~late • as she lives, out of her'father's estate. 
-. the decay of the l{mdu soetety which IS alreaay m a - 50 M h h d '"k Bh t th' V 'd tash ..., Adh pak d cad t ndition 1 . a ama opo e... u na e an as,t., ya 

e It e~l co haps n~t be out of place to mention her~ that of Saraswat .Chatuspathi, Sm:l, Birchum. • 
those~h~

0

~re pioneers in the matter o{ introducing this MOIITiage· and divorce.-The Code has nlentioned .two 
Code have been educated undi.r the We.•tern systom and forms of marri~g?, name~y, (1) the Sacr~mental marriage 
ate therefore wholly ignorant of our society a.nd the yillage. -and . (2) the CIVIl marnage. Of these, the last:llamed 
people's mode of life. They are totally cut. off from the ~me II! ~ot approv~d by th~ Sastras. Although this form 
Hindu society in .the rural area and hence their opinl'on of. mamage and d1vorc.e .a;e curre!'t arn?ng the low-cas~e 
cannot lie deemed to be the opinion of the Hindua in . Hmdmr, the ana ent _ ctnhsed na.t~ons did not adopt thiS 
general. Even granting that there is a need for such• form n?r do the people. who daun ~escen:t. from them 
e. reform, the time for it,has not yet come. For, there follow 1t now. The scriptures prescnbe e111ht forms of 
has not yet been a. pt.oper disseminatiol! of education in the marriage. All .these. are _sa.cr~mental. Of these_ only 
country which:- has been overtaken by a series of never. · the Brahm a. form· of marr1age J_S ~ow generally prevalent 

• ending calamities. In view 9f the reasons stated above among th~ Hindus. . Al~ th~se _etght forms of Sacramental 
I am !Lg!Linst this Draft Code being placed on the Statuto ·marriage require certam dut1es to be performed both 

~Book. ~ ' by the husband and-the wife, In all these marriages"~he. 
148~ Adhyapak. Pt. Radhasyam Sh'!.Strl, Vyaka~ntlrtha, 
PuranUrtha ot Kr!shnapur, Ramcha.ndra.Chatuspathl. 
1. The proviRion made iri Part II of the Draft COde for 

granting a. daughter the ri!(ht of succession to her father's 
property seems to ha.ve b~en more than what is actually 
called for. For,- undl:r the existing system wha.t the 
daughtors dre.in away at the time of their marriages from 
the resourc~s of their fathers or brothers far exceeds 
the share of the patomal property recei"'ld by sons. Even 
instances are not wantin~r where ,the father of four or five 
daughtors is, in spito ofthe number of sons he may have 
be uq almost denuded of a.ll his resout~!lB in marrying 
off his daughtors. In 011r opinion' so lOnJZ as this ni~lrt
ma.re of dowry 8ystem is not abolished, the Draft Code-
should not be passed into 'law. . 

2. H the provisions made in Pe.rt III, sub-.clauRes (VIII), 
(IX) an~ (X) of ~a use 5 a~e a'llproved, m.oral laxity )vill, 
prevail m the societY. and It WI!! also be like encouraging 
the society to indu)Jle rn such la:nty. 

3. From the provisions made in Clauses 7-32, Cbaptor r 
Part IV, regarding civil marriage it appears that th~ 
clamour for dissolution of marria~re~~ will increase to such 
an extent every day that the Hindu Society will he' entirely 

wife's rights and privileges remain unaffected. In-a 
Sacramental marriage neither the wife nor the husband il! 
permittod to divorce. the . other at his or her own sweet· 
will.' , ' ' • .• . ' 

Both hybrids born of inter-caste marriages as :w:ell as 
illegitimate children a.re condemned by' the Hindu Sastra.s. 
These children .are· not ·entitled to offer· pindaa to the 
deceased ancestors and are 'consequently de bat red from ~ 
succeeding to their paterpal estato. · The main object of s · 
Hindu marriage is that a· wife must remain cliasto io her 
husband all her life. In-order that the pul'itv of the race 
may be preserved inta~t through tne purity of tuoral 
character of women, the Hindu- law .regarding marriage 
has been conceived. It is the chastity 'of women that has-
enabled the Rind us to continue to exist as a race from time 
immemorial. The race of hybrids . ~an never last" for_ 
long. The ~e of mules may 'be cited as an instance in 
point. Manu has also said tl)at the countrv where there 
is intorcasto marriage re!qtjting in the production of hybrids 
is destroyed with 'its, entire population within a dhort tiJ:ne. 

Brahmins, Ksb&trlyas, V aisyas and Sudras-all these 
four ca.stos are called casle Hir.dua. There are also HinduS' 
belongmg to what are known as depre~sed claases. ·Hindus 
who from their very birth till 4eath observe the tules 
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of the Vedas and the Smritis and perform in conformity Veda or Dha!'ll!ashastre. without reading the Mimamsa. 1 
thereto th.e prescribed rites after the de9,th of their relatives Therefore none, who is not. an eminent scholar of Sanskrit 
8Jld never break the <existing canons of social discip1ine language or Sanskrit Shastraa, can grasp "the exact concopts 

. and follow the injunctions ot the S~tstras as far as pessible Of tho Hindu r1lligion, 1hur'e is no eminent scholar of 
are to be recognised as true Hi~dus. . 'Ihe only form of Sanskrit included in the Hindu Law Committ1le, and the 
marriage thut is acceptable to ~~~us IS _the ba~ra~ental. draft has not been prepared in consultation with the 
,;marriage. We are opposed to C1vll mamage bemg mtro- scholars, hence no follower of Hindu Dharmashaatra can 
· duced a111ong the Hindus.. , , · take it to be in accordante with his religion. It is almost 

According to the Hindu ~astras a woman mu.t have but" a joke that persons should 'criticize the Hindu religion or 
otie husband. The connex10n between the husband and the · Hindu Law without being eminent Sa,nskrit scholars. 
wife is inseparable. It_ is tl:\.e rules regarding mat:riage - 3: It ·can in no way be said to be reasonable that an· 
that have made the domestic'life o~ ~e upper caste Hindus Assembly, comprising of Muslims, Christians and other 
happy and peaceful. The only distmct1ve feature of the members of different ·religions and culture bes.des the 
Hindu society is the chastity'ofHindu women. Attempts Hindus, is entitled' to make laws affecting the Hindus 
ar~ being made•tef rob the Hindu s_9ciety of this precious only. The members of that community alone can ponder 
quality of its womenfolk and to mduce them to make over the law which affects the community. Others are 
light of chastity ~y ~r~'lking aw~y fro~ their husb~nds. in nQ way concer;red wi_th it and hence they can have no 
With a view to mamt~mmg the rac1al punty of the Hindus right to vote or discuss 1t. , 
no Civil marriage can be suptJorwd. ·' _ . ' 4. If these laws are enforced the Hindu culture, thou
. Divorce.-No author of the Sniriti Sastras atJtJroves of . sands· and lakhs of years old, would be uproot'ed. 
divorce which is a definit1l sourca of danger to the Hindu · Historians admit that the Hindu religion is so old that 
social system. It is an article of faith with the Hindus' it cannot be said definiwly wherrit started. ! hold that it 
~!;:at if the purity of ch~acter ofw~men c.an be ~aintai:Q.ed, is anadi, i.e.; without beginning. If so, it .can in no way 
the. prestige and honour of the ent1re socitty will be saved. . be proper to upropt such a hoary culture to destroy the 
Divorce is not only opposed-to our religion but at the 1lame Hindu race. The race whose civilization is changed, 
time hawful, and brutaL On no account should it be cannot live in the world, its nl}:me alone goes in h:story 
ushered in among the higher section of tD.e_ Hindu commu- as an ~ooepted fact.~ Henoe the Code is bound to provo 
nity. Divorce~ is in vogue amo!}g the H1~dus belong~g disast~ous for the Hindu community. f3o it should not be 
to the depressed classes. They may be g1ven the optiOn allowed to function. . • 
either to preserve it or to follow the examples of the upper 5. Under ·the definition of ,the Code, the illegitimate 
caste Hindus. · · · sgns, men arid women converts, Muslims and Christiu.s 

Widow remarriage has not the universal'_ sanction of the and persons even having faith in the Hindu 'religion are D.ll 
Hindu Sastras behind it. Onfy unde:r certain circum- Hindus (Part 1, No. 2, a, b, c) and being call€d J;limlus 
·stances as mentioned by Yajnavalkya widow re-marriage· they are entitled to a share in the prpperty of a .Hindu. 
may be allowed in the cases of 11irls who were minors at the _ Under the protection of. the Act they can marry amongst 
time of their first marriage. lt1 all other cases a widow the Hindus. Sucli being the •case, Hindu civilizaticn 
must observe the vow of Brahmacharya all her life. cannot survive i fof the vnrna (casre) and ashrama of none 
151 Dr. Ashutosh Baner]ee, L.M.F;, Bhatpara P.O., M would be-secure and the ·vamashrama is the impregnable 

• l'arga.nas, flengal District. , · foundation of Hinduism. 'Ihe Hindu culture survives 
I have read with inwrest the evidences of several promi- to-day due to the Varnashrama system. '!hat is shatte1cd 

nentmenand women at Calcutta when the sitti gs_ of the into pieces by this Code. It goes without saying that the 
Committ1le were held. The other- day .I came to know above definition of a Hindu , is opposed to the Hindu 
from the newspaper that the Committ1le is willing 'to Shastras. Merutantra : " The low born are cellliure.d and 
know the views of ir)dividual pe~son and his friends and are regarded separaw from them and so they are called 
relatives. I had been in the int1lrior of Bengal for several Hindus." Undoubwdly an illegitimate or one who for-
long years and know the views of Hindus. · sakes his relig!on is certainly fallen and low. . 

Now I have discussed' with my Jl?-any friends and rela. . 6 .. The ancestors of the Hindus well realized the dis-
. tives regarding the proposed change of Hindu Code. :My advantages of freeing the women altcgether. So to give 
humble.elf o,nd fr_iends and relatJv~~ are, I see, ~ll ?'gainst complete freedom t~ th.e ladies is diametriclllJy opposed to . 
the changes of Htndu Code ,exceptmll th_at the Widowed Hinduism. · , 
,daughter-in-law _should have a share m her !at~ husband's ·The Code permits- a girl to marry without her parents' 
property (not tra~ferable) and that _the Pl'oVlBion should ··consent [Chaprer I, Part IV, No.3 (5)], the systel!l of divorce 
be made :(or marr1age -of an unmarned daught~r: from her , even ilJ, religious marriage (Chapter III, No. 30), we man's 

.father's properties. All other proposed change~ should be share .in her father's property, all the woman's' property 
postponed and in m! hu~ble.opinion, the,~ '?11.~ the to be regarded as." Stridhan" w~ich can be mortgeged, 
Hindu Society and Will, brmg disaster to us Hmdus ., • sold or given by the woman at her will-these are all ccndu-

- 152. Mr. Girdhar Sharma Chatur-Vedl. cive to niake .woman completely free. So if the cede.. is 
Ihaveread the Hindu Draft Code prepared bythe.Hindn ebacred, Hindu civilization would be ,in great danger as 

LawCommitwe(aliasRituCommitwe)butiregreticannot aU these are opposed to _the Dharmashastra. It is 
agree to it i.e., in my opinion the draft Coile must not be incomprehensible how a ma.rnage opposed to the Dbar!Jia· 
enacted. The reasons are set forth below :- ilhastra can be included in the Code as a 'religious marriage'. 

· 1. The laws. pertaining to the wealth of a Hindu are It _is a. whire lie and a Code which embodies lies ca'nnot 
also included in the Hindu religion; Our religion is .so claim to b~ law. · 
comprehensive that no means of worldly or heavenly. 7 .. The joint family system is the life of Hinduism but 
progress can be conceived beyond the religion. Our this Coda seeks to demolish the joint family system
religion is 'God-gi!tell.-so is the ewrnal belief of a Hindu.. altogether as tM right to will the ancestrl1-l propert.v 
Since a man has no right to change a godly thing, hence r would be invesred in all. The Samsriti (persons living 
we belie,·e tl\at no 'King, EmtJeror, people, or peoples' with the father and brothl'rs, etc.) will have no special 

·representative has a right to make any change or substiture privilege. The property of the 'We aud the husband 
in our religion. All our laws are· based on Shruti {Veda), would be qepa'rate. So there can be no joint. family 
•S!n!'iti (Dharmashastra) and so they will remain. The system an<). the. dissolution: of the joint family system 
Government IX)ay be of different nation'ality and of different would cut deep at the root of'Hinduism. :Moreovl'r, all 
conceptions but no customary law of any country or the- these laws are being enacred against the Dhai"IllliShastras. 
l~w pertaining to wealth should be changed under any ' Such are many. facts in the draft Code which are radically 
~:rcumsta.nce, and so says the Dhannashas~ra clearl;v; OJl'posed tO the Dharmashastras and detrimental to the 

'Yhatever ~ay be the custqmary Jaw, pra<1t1ce or family Hindu civilization .. While giving evidence before t:be 
precedence_ tn, any .count~y, tha~. shou~d be so obey_ed Commitree I am ·prepared to throw full li11ht on t_bese 
when the country 1s sUbJugawd , · :YaJnava.lJ<;Ya, ~ala- topies. I ha.ve already sent the information to give 
dharma, 343. -. • , . . . , • evidence and its remind~r, within the time-limit. 
, 2. T~e anelel\t reh.g~on; pra.otices, customs an dlaw~ So I do hold that this Code should in no way be enforced 
o£ the H~~dlUI are all m Sa;nsknt. T~ grasp t~e Shru_t1 upon the Hindus to destroy their culture and tbP Hindu 
and Sr;ant1 properly the sctence of Mima nsa !s also m La.w Commitree (the Rau Commitree) sh'ould be dissolved 
&nslmt and none can make out the true meanmg;of the for1;hwith. · 
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al lica.tion for the wholo country' like_ 

j
osh Dover Lane, Ballygunge. and of g_en~ de a~verning Hindus, Muslims., Christians, 

153. Mr. }'rabba Cb.5all 'that has been in existence Napoleau 8 
•
0 'p ·s Sikhs Atheists, Animlllt.~ and all 

l. A Ja1v, custom. or d~~cepted as good by millions B~ddhist, Jai~ti:~:to~ or discdmination wtthout f~ar or 
for thousands of y~ an tampered with, except for very mthout. an~. h ca e the objectors would have the. consola. 
should not be chanJ, 0~an erous or criminal and ~ot ~or ~vour, ~~~~kc tha: it is for th~ sake of impartial uni· 
cocrent reASOns as bern!"" g cherish it a s.maU ·mmonty tiOn .to d ll will have to saihn the same boat. ' 

" t nd when uw.uons . d wn to formity a.n a ChUki h 
sent.imen !fuh motives or faddists eager to go o th . 154. The Manager, Jamboni Raj Estate, gar ' 
h&Vlll~ se :r.Lnns ·or Moses l!hould not have • elf • Midanapur (Bengal). . 
yost.el'lty as new . ·. hat Hindu Religion, Hindu Custom, Hmdu ~tm:e, 
way. . , r erties hill own WIBhes ·should be 1. T d Bjndu Law are inter-connected tndis-

"2. r:eal ITt~e~~ eapw1fi that must be givwille!l ~~e~ ~d Hindu usart:~ thev having been derived from Ancient 
respec . . f his wishes If there is no I s o sHo~u~ly an'ptU:es .and revelations of Ancie~t Hindu Sa~es 
as expression \ t he desi~ed the existing law to govern md h St_ll'l been followed by the vast Hmdu population 
b~ presumedd,: awanted no change. When people want a~ h a;~d from· time immemorial they ha:ve as such 
bill caso an e f ld fa'thful servant oi: a. o .. t e =• 1: ts f hfe of every to mn.ke. some provision· or an o 1 b 1 aoies · parable and integra• par 0 

favouritewilld' ependndanttobr amb~kinnefagcttoherm, ~hhciB. y.!~obyyche:nging ~::ue ~r:sures taken to alter' mod.ify ()r .in. ai~Y way 
under a. a no y A d he e:tistin provisions is highly obleot1ona.ble 
the law. 'd t' If you give a shre ::t de~ ental tog the stability and well bemg of the 

3 Thera are other cons! era !ODS. f . ht 't . 
to ~n unmarried daug~~~ : ~~rhb~o~e: ~~~te;h~ :!It 

00~:U ~ther to· add that the pr~vi~~ns of the J?ra.ft 
you set her up as a IIV'" , ' . art . th Cod n~e nothing but definitely preJudicwl to the ng~ts 
would be apathy n.nd indifference. on their p . ~ ! and e iD.terests of every .Hindu (ma.le _or female) ~opertle..l. 
matter of settlement of her ,marnage anb d pdrdloVIeddm!tn 
ca.sonable dowry for her and she may e sa o~ noti ~5., The Tipperah Dlstrict Jl!ndU Mahasabha. 

:n tindooirable husband for which she ma~ have to Bl!a:t;I' ., h h 
all her life. If J.On give. a s.hare to a mamed daughtertli, ~ It is the considered opinion of the ¥ah,a.sa.bha. t ~t t e 
ma crca.te other comphcatJons. It may operate as, :• resj}nt,time is mO!!t inopportune for theintroduct.ton of 

r!verbial eight-anna Min belonging to a frog who. ?id ~uch far-reaching changes. The proposal~ are ?H'lculated 
.~ot hesitate to kick 'the king's state eleph~t. The posltiof to disrupt the entire social structure ~f Hmdu lf!'e and till 
of'a female with.~ fortune to back her. m her husba~d s such thill Maha.sabha place~ on record 1ts emphatiC protest 
family is sure to be not tb:at of an associate or co~pamon, against tha provisions of the draft Code. • • • 
but of .an overlord. Sbe would soon try to J;mng her 156. The Commissioners of the Berhampore MurucJpabty. 
husband under complete control and. convert him to the We view with alarm th~ changes_ sought to be ~traduced 

osition of a domesticated son.oin·law in hill own house in the law of inheritance and mamage by the Hmdu Code. 
~nd she would try to domineer over all hill rela.ti?ns and try Tho Commissioners are of opinion that the proposed lAw 
to deal with them a.s her ~ervants not even sparmg her old of •-"eritance will result in fragmentation of property. a.nd 
mother-in-law. In manyfamilioo there· are several orothers uw A--"h f 0 1 h uld h th me disruption of family units. They are •w• er o opm10 
and the· several· d~Lughters-in. aw s 0 ave e sa ·that the proposed law ofmarriag. e. and divor~e is repn_$na.nt 
status. But it· cannot b.e expected that all will be' equally to Hindu sentiments and rehgJ.on and will remov:e the 
fortunate. in the matter of inheritance from paternal. sanctity of marriage which has all' along been consl?ered 
propertica ;· so there will .be invidious distincti?n in th~ not a contract,. but. a. religiolis, sacrament by the Hmd.m 
family and the woman with the longer purs? .will ~ot f~il and.will disturb the n;,ace an. d harm,ony, of Hindu_fanlily 
to make the others ieel.h.er . aup~r_i~r p~s1t1on even m ,..-
small matter§ I.ke frequetroy m. VIBitmg cmemas than the life. '. , 
others were able to aff~rd. Gi~g a share ~ a daugh~er They are however 'of opinion ·that , th11re · is nothing 
will not be de.~irable. What IS necessary IS to proVIde object1on.able in the woviRion sought to be made regarding 
maintenance for the needy femal!tdependants as wjdowed law of adoption'a.nd gv.atdia.nship. 
daughters and daughters-in-law and that is amply provided 157. Mr. AnuttaJ;Il fen, Vice-Chairman,'-nerhampore 
for in the existing law. · ' . . Munic pality, • 

, 4. Some are for division and subdivision of properties I dissent from the above on one point. I am of opinion 
gradually to bring down all to the same level to obliterate that daughter& should get shares in the properties of their 
distinction Mtween rich and 'POOr but such ideal can never father as proposed in thill Hindu Code. . ·. , , 
be reali~. There willshbe some rioh men whol may divide 158. ·Mr. Manlshlnath Basn Sai:aswati, M:A., B.L., M.R.A.S. 
their properties giving ar•.s even to their pou try, you cnn 
never bring 'them to the level-of their neltt door poor Prelim,inary ~emar~ . ...,..The proposed legislation affects.·. 
neighbour who can never ~!lake the two .ends meet. Utopia not only the Hindu Law but the Hindu society till wall. . 
is wet very far off. Then there is the rule of Priino.:' · J may at once say that I am opposed to a measure which 
genitore. There, the eldcat son get;; every thlng and the seeks to revolutionize the Hindu Law and the Hindu 
younger are turned adrift but this also has its adviilitage. society ; ~d this s}Xlcially a~ a time when we are passing 
History records many cases of brilliant and. able men wb,o, through very ,hard . times when our whole atteritioq is · 
wo"re not· the pampered eldest' sons but the- neglected· engrossed in maintaining our .exliltence; we do not know 
younaer sons who had to eam their brelld by the sweat in. what way the present day incidents may have reper· 
of th~ir brows. . ' • russians in our society~ it may 'be, olir society may b~ 

. 5. There are women who are ambitious to be independent affected in a reverse way J,o that effected by· the .Presen~ 
with l\ sh&t·e of their paternal estate and thus e cqulre legislation. Then there may be chaos resulting in .diqtinc, 
freedom to behave as they like and defy their relaticns on tion of the old society bu~ no new society will be formed 
both siaes but whether that is dcaira.ble in a country, where ·out of its ashes. ·I do not understand what urgency there 
the Shastra.s enjoin that· females sb,ould never ,acqujre is in enacting a measure of thill.na.ture at the preRent times, 
freedom but be subject to the control of father when young, unless there be some political motive behind it (though 

. then of the husband in youth and followl.ng years,· and I hope not). The' Hind11s .have never felt that a codifica·1 
ultimately of their sons in old age. It> is a mlttter which tion _of law was eswnt.ia.lly necessary; especially a coaffi· 
requiroa very careful· consideration. cation which materially changes the law ,handed. down 

6. In Bengal in the case of ordinary Muslims who &rEI from generation to generation. No such 'oodillca.tion has 
converts from Hindu~m whether for one or more· gener- betn 'attempted of Muhammadan Law, If it hilS been 
ations, natural instinct has its way and daughters never thought necessary to ensure uniformity of ·Jaw (though 
care to claim a share from their .)lrothers, butouly when the . I think this ~not possible in the present day), thi~ must 

~ ~ paternal ,Properties are attached for the brothers' debts be done within the framework of the la,w as laid down by 
they interfere and ca.use the creditors discomfiture. Hindu lawgivers of yore,-p. body of law which has enured 

· In Bombay one Muslim sect I think the Khojas follow for more than two thous!lnd years and stood the test of 
. the Hindu Law ofinheritnnc~. . . · time and of repeated assaults made upon·it from outside • 

. 7. If the proposed change is a brilliant idea· and _of Ccdification of law is .not always desirable .. If the Hindu 
extraordinary merit and pregnant of futu~e p<lesibilities Law iR'to be changed, there should. be a. plebiscite; and it. 
of benefit to Qlany. Why should the erperunent be tried should not be changed under the imprimatur oi a few 
only on an unwilling people bnt it should be tnade 'llniversal who are steeped in western cult~e and do not appreciate 
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the virtues of eastern cultutoe, . Again, this, I presume, family will be governed by; Js.~s. often dia.metrically 
· is the beginning of a seritls of legisla.tions which would do .opposed to. each other. ·This will create confusion . a. 

&wa.y wiih the old law &!together, though the old law person's legal position b~ing vague and ,mcertain. ' 
stood the tel!t of time &lld'nobody knows :whB.t the effeet B. The said section also hiys down an ordE-r 'of succes· 

• cf the new legislation. would be. · I regret further to state sion by inheritance. This is ess'!ntially different from 
the tra.nslation ~de In Beng&li has ·not always been what is laid down In the Hindu Law. Though 'in the 
inoolligibJ.e. . · pu{ace it. hlll! b.een said t11at to s~cure uniformity; one· 

' PART, I.. . system of law has been .adopted to the exclusion af ot.hrre 
BeCtiO'fl ·2 (2) . ..:..Au aborigina.l tribes, wha.tever be their · this order of sueco&~ion as laid down in .the draft. Cod~ 

roli~on-animism or otherwise-should also be included ; does not follow &llY school of law. It is not known what 
and lili.eit customs and customary' laws should bti preserved is the principle· of suooossion · adopted-Not offering of 
In tact. . 1 · • <~blation ~rta.inly ; neit~er hns propinquity been adopted 

~ I • · • PART II. as a rule ofsu(l('4>1!sion. Daughter's d'a.ughter or daughter's 
SeetiO'fl iJ.A .-;-The provision of inheritanCe ~y daughters gt'&lldsoh or, gra.ndda.1.1ghtcr cannot· be said to be near 

and siAters.l.~.ln my opinion not !,lnly a drastic Qhange of relAtions nearer theu others mentioned in the fourth or 
law but. it is.for the worse :- I • . . . .fifth serial. Such suceession ill likely to disturb the unity 
· .· tal .The Code does not assign &lly'reasonwhy they 61 jointneA~~ of the family. The fundamental idea of 

should be given inheritancto to property or a share therein, suocession as la.id doW!l in the Hindu Law is gone, • The 
It ·must be by .wa.y of maintenance i.t:·• ·a propo8itous is ·order of succession was laid down by the law givers having 

• bound to provide·maintenance fol' aU wliom he has brought . reg~~rd to the structure of the Hindu Society which is of 
to the world. This is the opinion of m&llJ western Jurists, high antiquity. The Hindus believe it to be o£ 'divine 
e.g., J. S. Mill. But Mill say.s the duty of the fe.ther origin. It ·u, not proper to brush it aside for a. new order 
~nds with maintaining a child till he or she ill well educated not de,ired or cpv!:>~ b:l' &liJrbody. ·· ' 
and becomes fit for discharging the duties of life:· The Claua11 7 .-I do not understand why the daughter is 
Hindu Jurists say that the sons should be provided with given a half share along with the· sons, grai:ldsons, eto. 
maintenance till their death; btlt the duty ofmaintena.noo Th.is is Obrt&in:ly in imitation of the Multa.mJI:Jll.da.n La.w; 
of daughters by the· father ends with her marria.ge ; an(J. the forceful· effects of which are visible in fragmentation 
thereafter the duty 'of. her maintenance devolves on (the of propcrti0l'o leading • to the appalling poverty of the 
father-iii-law a.nd) the· husband. If the share she is to , masse•. · :If anything is responsii,Jle ·for this, it is the law 
g~t ti-om her father is in lieu of maintenance, that shoulll of dividing inheritance into m&lly shares ·to satisfy or 
~d with bet· marriage; for otherwise she gets a share: appease all. Be.\'ides tb!s if the inheritance is so greatly 
fron. her father-and &llother from her husband. Thus a divided, the sons would not be able to maintain themselves 
da.ughter will altogether get more than a son doE-s, because in the same comfort to Which they. had boon ac!)ustomed 
the aon inherjts only from his father and not from his wife. during their father's lives. A property greatly subdivided 

, There is no jti8tification for suoh a pro.vision at all. 'loses its _capaci~y o,f doi?g goo~ ~o others. 'fhe ~paoit.Y ' 
' ·(b) A d · bte ·cordin to Hind La. afte of'& family which lS umted or.Jomt or ma.yremam so, lS 

. , a;ug I", ac , g h u._ w, · { -:'far greater than a family which has been disrupted. 'fhe 
ma.mage renoJlnOOS the gotra of er fa.thcr and adop 8 minute subdivision. of property benefits nobody.;_neither 
tlie gotr~.of th~ husb~d. She becomes a·m~mper of her those' who inherit it nor .a.ny llHillllber of the publio seekin 
h~band s family. It ~a they who must provide her with benefaction. . , · , · 8 

l'ellldenoe, food and ra1~ents. She ~us becomes almost Olausll l3. Stridhan.-Thti definition of stridhan is . 
· a. ~nger to her father 8 family .and is '!ery m~ch swayed . vague. There is no justification in the present sta.te of · 
\ ~ .influenced, by b~ husband and hiS rela~IOUS ·who~e Society· 'Where 98 per cent of women a.re helpless and are . 

Jnsistence Ql' ~~ress 18 sure to .mov~ her 1i<> disp?se of.tt. led by others to make them a.bsolutil owners of properti~~S 
~to all~t _her a share wo_uld cause trouble and·dJBruptlOD. inherite/1 by them." lCthey are made absolute owners, 
!II the ,f~y · AB s~e will not come to poseess ~er s~e the property would in no time }>&1>11 to otlier ha.nds. Besides 
m the family . dwelling b~use or t~e property inhentod this; if she 'gets &ll absolute estate, the pro rty. would 
by h~r, she ~II. transfer 1t for val~e to othe~ who ~re pass to Iier heirs and not to the heirs of her ksband or 
certa~ to disturb the harmony of her father S• family. father or brother as the caee may'be; and the. enumeration. 

~ ·~ve~ if she does not so t.ra~sftll' there ~ bound to be of a woman's heirs shows' that the order of sucCession is 
dtscord in the. fa~y. This 18 my expen~ce, 80 far as :different from that Of the males. }Vhe~ the inheritance 
.Muhammadan families are concerned. . ~ . is from father ·or brother the. order of succession provided 

• • (c) Jn the present ?tatE! of so01ety when a vast in the case of males. would. be wholly .ina.pplicable. The 
, maJOrity o~·the females still obsM"v~ Purdah and ~re ~;~ot. draft Code provides e. different. co•mie of succession in 
·educated, l~ would pe grea.tly .. detrtmentaJ to SOOtety to c&98· of inheritance. from husband Md from f~ther or 
conf11r ~ore property on them than are obtained by males r brother.. t do not Jl.nderstand why the. re should be· this 
as has been pol:pted out above, They wmtld not be able .difference ; nor wh:f'"Ul cases of inheritance from hns~nd 
to ,m&ll&ge.the propertiet. which .will soon ptlss out of the.' the property would devolve as if the property belonged 

. family to other hands. AI.! vDiages. are torn 'by factions,. to the lnssband. Such provision indicates that the deJcent 
the opposite faction ,is certainly to get hold of s11ch pro. ·is to be traced 'from the husband as · if 'the widow was 

, perlies, resulting in nlinons 'litigations. As maintenance non-existent or . had 'Only life-interest. ..If that' is the · 
of daughters is a cho.l'go on the family property, I do ~ot . principle, I do not 'see why that princlpla should not be 
see &llY special virt11e in allotting h~r !1. share '0( the famdy · followed in cases of inheritp.nee by a danghter or sister. 
property._ .. ~ . . . . . • ; n is .also strange why pri:':$.ion has been :made that in 

(d) The drnf't Code proV1des for monogamous case of stiocesston to stridhaita Cb.u~hter'!i share is to be 
maiTiages. In that case, the p,ol>ition of females would 'double that. of a •'SOn. Th\s provision like ni.any other' 
lMlcome safer th&ll at present. , . provisions is extremely arbi~ry. No nnderlyillg principle 

"(e) The basic· conception of.!Ifudu La.w ill religion, can be shown to such 'provision: If a ID&Il di{)S leaving 
A jo~t f'~ily eons.ists of those w:ho are nnited.in_ fo?d, a widow tmd a daughter, and gives his widow power to 

·property &JJ,d worship. · The wo~hip of the family deity adopt a son, the widow gets half and the daughter gets 
will b~ neglected if· a share in the property passes out of half of the estate absolutely. · aut suppose thereafter the 
the family.: 'rhe famil~ !leity is VW7 ~ften ,n.o* endo"::ld ,. widow adopts a son three years a.ftor the death of the man 
with &llY property. Still the worshtp 1s ca.rr1ed on wtth then according to Section 19 of Part VI the m?ther would 

, regulatity. Even in case· of endowed property, ~y btl divested of .property, i.e., an a.bsolute esta.te to the 
e:s:peJ:i.Ernce is, daughters now-a-days ;vho became sheb&~_ts extent of half of that obtained by her. Then (I) diwsti-· 
by inherit&llce do no~. perform thetr turn of worship. ture of absolute. property is not known to Hindu La.w, 
She would noti also offer oblation to the &llcest~r. . , specially the Dayabhag School whose principles have been 

. . (f) If ·d&nghters aw allowed to inherit, th~ . followed in the Code. (2) In the above ~e t~e adop~ed• 
would be a grsJ!oter ·fragmentation of property-a. thmg son would get only one-fourth of the property, 1)18 adoptive 
which' 11M been deprecated strongly by all the Banking . mother getting one-fourth and the daughter getting half 
Enquiry !lollllllli:tees:-Muoh of ~e BPVerty of the M~· ,of the proJ?IlftY· This ill placing· the adopted ion in a 
mado.D: masses is due to this. · • . , · '\II'Oi'8C' posit1on th&ll the natur&l born son. . 

. (g) As the·law bas no retrospective effeot Md as at~use 17, ·Pa)ta JI and IV, cla~ 6.-These .. 
the law would not affect agrioul~ural lrmda, the same legalize interc&ste marriages and lays down the eft'eot ,or 
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- · . · · • · otbing should be done if it is curabie. 

. . . a very fill' certMn c_llse~ ' ~ idiot or a lunatic, it would be eruel t(} 
. ages. These prons1ons . ~-;: cfutinction of. If the 1e 18 aTiage invalid and throw her to the merci~s 

suth~:n;ffuct vi.!! .. to d~ awa;vg::rn.s allow Anuloma declo.f't·~~ mtunacy or idiocy may also be curable .. The 

:~., ,;ltogeth~~;-~ 0=~~nly and severely c_:>nd1e: ~:n~: fo; dissolutio~. of msharrifJ\~:d: t~~[ a 7~~t. · 
ro;UTia.ge to a ~u in . <:ases of . 411''1.1 . 0 inion, proviSIOn ou . . II 
prati/mna mamagcs_ E%dn ~ a e\ass by themselves In 

1
mY P alidly ma.rry a non-Hindu female under the 

. es tho clfspr ngs o orm. than the off· ma e may. v . • 
!'drr~"f 1~ share in ~e fami~/ro~~fo show that the Civil Marrm.g~ !~!·that the present domestic life of Htndus 
spring of pure mama1es. e~e! Anuloma marriages.· I m(IY ~~\u and harmonious in most ·oases. If diyorce •. 
s..stms. do not really t~vourb · d ·m Kali A"e· Hence ·are. pea.odce d the domestic life can never be peaceful 

-· ....;.rges are esc ewe " · th' is mtr ucc , · . h d all · · Anuloma ,_.,_ k to ·revolutionize Hindu La.w m . 18 has been amply proved by t e gra u Y .1?crea.s1ng 
tho draft; Code see s ~ to say that the off;prmg • as b f di orce cases in western countries.,. The 
· t I do not go so ,ar liS h 1 of num er o v tli , · 
IllS~ • 1 uld be ca.st . out of t e p.\ e .. . ds f divorce are what seems to .. us~ msy m $?me 
of mtcrcas~ unlob ~ 10 in the present day, th~re are, g!oun. 0Am rioa Grounds for dissolut16n of marna,ge 
Hindu society ; n t fue Hindus they · should form a. ea.se~d Ill : inc~easing by amendment in imitation. of 
many sects a.mongs d b tb · own marriage la.ws wou go 0 

• if 't · · nee introduced. Sacrifice and 
cla.ss bylth~mf~~~ese ~~onv~me Th! Ci:;{ 1\furriage Act should westter~y comuennttrt~ls' the I b~iso of Hindu Law and Scriptures. 
aod rn es o lWl n .... ~· -•· ·" a.lwavs no ellJo · If b'rth · t 'th . lied to them alone. Vlll'na·Sa=a.ra ..... as . ". The Hindus believe in re-brrth. one I ~s ~e Wl 

:e:P~oked upon with ~i.sfa.vour. 'M the olf~P¥t~d! sacrifices, that ennobles his soul ~ and 1fu'tJ S?dd enJoyment 
not entitled to offer oblations to h1Sanceq~ors.. . liS laid , ould come in the next. That IS the u 1 ea. 
to hell" 38 the Bhagava.t-Gita. says .. ~dwsm, a.teri!U V.O The draft Code does not say what. would be t~e stat11s 
down in the sastra.s, is based on both spmtua! l¥lbtd mf . the of a-wife who has been divorced or whose marriage ha& 

T"'- t ho.s been lost s1a o m alid ~ 
considerations. ""' a.spec . h oceeded" on m .. terial been dllclared in-1" · V · 
draft Cede and the framers ~ve. pr , a societ . PABT . . · , , 
considerations modified _by the~r 1dea of w~a~he test !£ Ola'U8e 6"(2).-The provision is v~ry strmgent and woUld 

'1!hould be. Such a soo1ety oon ~ever stan • work hardshipf:' many eases,. . Tlie l~w"has been enacted, 
time. • •· . · en should in imitation 0 liiuhammadan Law. But eve_n·M~· 

Clause 19.-I do not see why unchn.ste ~o: hnsba.nd madan guardians ~tlienate property without talong pel'!XliS· 
get a. share of her husband's property eve: t . e d' ne her sion of Courts. If the minor is in distress, it 'Yo)lld not h 
is magnanimous o~ weak or lnst ~~I eno~nan~~ osociety p.oo.•ible for_ the guardian to. obtain permission of the Court. 

!fence Uncha.sttty mnst no "" conn · ,-. f th 
for its. reservation.· In snits where questiol!S :would In conclusion, I desire to state ~hat I got .a copy o . e 

n for consideration, it would always be very difficult Bengali translation of the draft Hindu' Code m the e'vemn~ 
cropro~e condonation. - of the 27th FebruarY. J.ast and I was . asked to ~bmlt 
top . PART IV:· . my opinion on 1st March 1945. I wanted extenston of 

0/ame 2.-Civil Marriage Act should not be_ repealed time but this 'hl}s not been granl*ld. I regret to st.ate 
and should be- left out of th.b Hindu Code, as at preooant. that within this short space of time it has no~ been J10snble 
It willlood to anom.alous position. . · to deal thoroughly with an important measure 'vhteh has, 

Clause 3.-1 have deaJ.t with intercaste mamages. · sought to revolutionize Hindu Law and society. I have 
Tbis section la.ys down a provision for .monogamous -picked up the salient points and my discussion (){ thell! 

• mar• iages. That monogamy should be the _1de~l ef every has not been· as thoro11gh. as I desired. There are ma,~y 
society there can be no cioubt. The question IS whether other arguments which I wanted to advance but could · 
po~yga.:X.y should be wholly aljolished. fn a society wh~re _ not within the time allowed. I only· hope that the Bill 
the number ,of males Is limited, polyg~'!IY must preva_il; will be freely circulated amongst those who would be. 
otherw,ise there would be adultery Fe~ailing to an a1armmg affected by it and a. plebiscite should be ta.ken. as ,to t~e 
extent and this will lead to dcstruct1on Ol SO!'•ety · Now· feasibility of such law. · "" 
a.-daye.:f!Iindus are not rnli~t~d ~n larp;~ '!'l•mbe:s as ' 01d'c1. . 159. Rai Surendra Nanyan Sinha Bahadur, Chairmlm, 
But a. t1me ll\8Y COIIl;e and will ~ome. when. many. ma. e ~ Murshibabad District Board. 
H'mdus would be.enlrnted as sold1elS and die fightmg 1n. . · . 
battlt s. Then polygamy must necess~~rily prevail to , I have. gone thro)lgh and offered serious thoughts o~ the 
lllultiply the race, .jo , give a. chance ~o a~ women. Dra~ Hmdn Code as proposed by t~e Rao-C;mm.~ttee 
to get hu~bands, epecTally if widow mamMe IS allowed · appomted by the Government of India ... My tdeas are 
to exist. Similarly polyandry exists in societies where tl)e given below on the subject\ , ' 
number of wcm~~ is limited. The Hindus "With their .The Governm~nt of India ba.ve absolutely no business' 
ri.1IeM· of exogamy al)d endogamy cannot afford 'to be.· to, and authority fer, "formulating a Cede of Hindu b.w 
mqnogamous. Econctr.ic rule~, now-a-day~, have made_ a? they have been pr?h}bit£d, by the. Qu~en's P~oden;m; 
the Hindus monogamous. 'Th~ statt!tof tbmgs cannot go t1ons ·of 1858, 'rertammg .to any action mterfrm•g w1tli 
on indefinitely: Contractual marriage must necessarily ·-matters frcm takirg religio.us· practices a11d cust~ms of 
be monogamous. But Hindu marriage is qased on sacra- the country. Nor have the existing, laws and usages 
ment arid ther~fore ne£d not neces&arily be monogamous. · been proved• to be not "acc~ptabJe to the General 
There may be circumstance~ when a man may be c<lmpelle4 Hindu Public", which may. justify the Draft to b& 
to take another wife. ,Scme of these have been enumerated taken in hand. The draft has neither been s-c:fficiently 
above. Penalty for bigamous mt~rriage is 011t of place ·widely published tel extricate proper, well-weigh£d and 
lll)d should not be pro~ided for in th.e <ase of inales. 

1 
unbiased exposition and criticifm of the Draft frcm the 

Clause 29, O~apte~ JII.-Sections 29 an,d 3C-Divorce orthodoll: class of erudite ~anskrit Scholars (the .Pandits) 
was unk~own m. Hmdu law but se~ms to h~ve· been who are, gene.ra.lly now-a-days ..but mongly, accused to 
,te~upo~rily_proV!d~d for whrn '.Buddlmm preva.11e4 over be the exclu~1ve custcdians of the Shastric. kncwlcdge; 
Rindt~l•m 1n Tnd1a. 'fh(\ll•and~ _brrs~~ llhtkkuR or The fram~s of tbe draft, are, to the utter mirl'ortune of the 
mend1~ants and gradually the ma~1ta~ he became lcoRe. Hindu ccmmunity;. scarcely imbued with strict Hindu 
The dtcta of ~.a.rasara and Kaublya meant to rr.medy thoughts and ideas. · . . 
such_ state of thmgs were therefore suppl?nted and diy~rce The religious ideas and consequent practices should be, 
abo?-shed altogether. ~ven . w~e~ ll1eun-Sanp: ~1mt~d left as they are inasmuch as religion is inherent in a Hindu 
lnd1a he found the marnage tie m~tPsoluble; and d1vorce character-nay it is his mainstay-and the general Hindu 
was unkno~. then. ~ do not tbmk we should ~vert to public _are satis6ed with the customs, prevalent among 
a s~te of tnmgs. wh1ch w~ fou!'d to be unsutts ble or 'them aJJd any idea of cha,nge, therefore is repugnant to. 
detnmenUll to soctety. Mamaj!'e '" 11 sacram~11t: and the their minds. • '· 
legi~imate consequence should be indissolubility ofma~ap:e. The matters, which are proi!osed to be dealt ·with by the 
If 1t be con~ractu!", ~he contract wa;r he. re•cmdt>d . draft Hindu Code, are such as are looked , upon by the 
and the m?rnage tie ~lrsotv:ed. But t~lll b~mg not so Hindus to be subject of religion. Unlike the Westerners. 
amongst Hmdus, the'd~solut1on of n:arrw.p-e .he. c~n ~ever the Hindus regard Religion as inclusive of and co-extensive. 
take place. The marnege wa:v 1,~ mv~hd If It. !nfrll1p-<•s with morality; thu~ questions concr•r Lir g the moral 
t~e rules C>f the sastras; b11t~ that.Jq.a dtfferent t~m!! _frcm wellLbeing of the Hindus come to be 0 P".e ~oncernin.i 
~1vorre, as.ha~ been recol'mze~ m the Cede. LO far ~s relip:ion- which· only, directs and' forms the bas's of the 
mrpotence 18 concerned, ~hat. IP not incurable except m entire Hindu llOCiety. 1 
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The Bill considers, among others, questions of succession womanhood.. The toleration of one-sided tyranny has 
"and marriage. These two ma~ters, in brief, have con- ~iven the Hindu woman the rightful place they enjoy 

.• trolled tb.e liindu social unit whlch is responsible' for Ill every heart of ey:ery right-thinking human being. ·• 
building up t)l.e rare qualities discernible in hmdu house- Truly speaking, ·the hindus are a religious · nation 
hold. 'file proposed changes in the legislation woUld mar strictly_ separate from any other, namely, the Christian, 
the Hindu social ideal,, which has, up tul now, stood _!)ut the 1\Loslexn, the l'arsee, etc. 'l'heir sole concern is for 
in contrast as it were with any other ideal be it l\1uslim, the upliftment of the religious self-realizable through every 
Chr1stian, Parsee or anything else: . - walk of life. And it is for this rerujon _that the ancient 

Let us consider the first one, viz., succession. The law-makers have laid down the ways of living to be follow£d 
spirit of Hindu society is to find an unbreakable social rigidly by the believers. · ' · 
unit consisting of husband, a wife ~nd chilW:en,: the nucleus lt is not .pretended- that the ruJes ha"l! not changed 
of whloh is always the woman .. Tlie household is governed and have. ll8en inflexible from the origin; but even like 
by the lady as the governess alike of the children and the. the language in which these shastras have been written 
husband. The resources are. consumed py the inmates viz., Sanskrit, a time was when rules wete changed fo])th~ 
of the family for distribution, J:>y the wife, herself again last time and since then they have been rigidly inf!el!.ible. 
being subject to the will of the husband. This is the The little changes which the society needs at all, are not 
idea of a Hindu'social unit "par excellence." And it is, needed in· the shastric injunction themselves as the same 
thet_efore, that the woman has been prevented from inherit. are preconceived and implied in the Purans and Itihasas 
ing father's property. The idea of womanhood is that (legends and lristories) ; these are being reflected in the 
of. wifehood -(coupled with motherhood, ,of course) in advanced minds of the thinkil1g souls and adopted and 
accordance with · which a Hindu mind abhors· the incorporated in the inner consciousness of th~ collective 
picture. of a woman standing by herself supplied with mind of the Hindu society. As instances of them one 
substances · ·in!:teritable from the father. The proposed may enumerate the popular disapprobation of bigamy • 

. legislation will mar hopelessly and irrecoverably the notion and polygamy; the prevention of early marriage properly 
of ideal womanhood as conceived by the Hindu culture. ~-called; the Suttee rights; the ofl:ering of children as 
So the existing laws with regard to succession should be olilations in the confluence of the Ganges and the Ocean 
left to operate as usual as they have operated from (Gangasagar), etc. These practices ar~r now extinct 
immemorial time with results discernible in birth of flowers thro'ughout this lan!l of ours. • · · 
in Hindu socie~y. It is needless to add, besides the main In. short, w~ exhort the· authorities to abstain from 
line of succession, that the laws governing " stridhan" attempts of such infringements of right' on 'the Hindu 
should also favour the maiden daughter as usually preva·, religious,usages and customs, laws and praot-ic~.s as such 
lent among ourselves. The proposed legislation on succes- actiollB a.re .beyond • their jurisdiction,, unjustifiable from. 
sion will have its desired effect in the shape of fragmentation the very nature of the proposed legislation a.nd uoneccssary 
ofHindupropertybyeffusionofdisintegrationinapeaceful as not required by the present condition of the country. 
a.nd hitherto satisfied Hindu family. There are, many other things objectionable if we go 
. Let us come to the ,question of marriage. Marriage is into the details of the draft Hindu Code. The :whole 
also treated,. by the Hindu shastras, as a· most seriouS structure. requires changes as not based on Hindu ideals 

, subject affecting the moral well-being of th~ marrying· in conformity with their shastras and against the growth 
couple and their future generation. The idea of unmar- of Hindu cult'ure 'and Hindu famil;r. · 
riageability. among brothers and sisters and cousins of both 
the sexes has nowhere been more carried out than in the 160. Some Members of Teaching Stall ol Krishna 
Hindu society. ·The shastras have laid down, that · of , Chandra College; Hetampur, Blrbhum District. 
primitive men there '."ere a few in every caste from whom We protest agam.;;t the codification o~ the· Hindu Law 
the gotra.-affairs have sprung up. Per~ons belonging a,s outlined in the draft Hindu Code. We are· of opinion 
to the same gotra are of the same blood and thU!l incapable that da'llghters, married or unmarried, should not have -
of mating each other- on account of consanguinity. These any share in _the f:ther's property movable or hiunovable. 
injunctjons must be carried out if the Hindu trust~- the· · We are however of. opinion that some, provisiollB should 

shastras. Modern thinkers have also lent their" support to be made for the marriage of unmarried daughters, the 
this system of fastidious ohoiee as this goes a great way expenses of which will be a charge on the father's property. 
'towards cooling of the animal passion in hUD1an blood. The There shoUld be no change in the law regarding Hindn 
satite system of salUtary check ·on the natural human marriage .which, is a. sacrament and as such should not be 
instincts of sexilal · self-determination has been"' carried interfered with by a mixed legislature. / · 

. in the Hindu marriage' customs. The conples are not ·. N G ha M A B L B b • 
·trusted to · with _regard to ·choice and the selection 161• M~. D. · u ' ,: '' · ·• ara azar, Calcutta. 
solely depends on the cool discerning. intellect of the I think that the reason which led the great ln.w givers 
~lders. · : , . . to divest. the daughter of a share in the father's pr9perty 

Various other ways have also been devised 'to take is the anxiety to keep the property to the family. ThE< 
away tbs fervour of passion naturally attendant on daughter goes to another family of which s11e becomes the 
,the 90uples ; to wit, the custom of living within the. joint mistress in time and her children become the masters of 
family system with the father ; . its seasonal give and take the property of that famil;r. She need not therefore ta.ke 
of'bounties between. the parties of the b;ide a.nd bride- • wlth her any _of her father's property when thE're is no 
groom ; the celebration of the marriage itself in the full· return to the father's family of any property from her 
fledged religious festivals e;pressible in the study of the husband's family ; and each family should keep their 
rituals. So, the proposed similarization between sacra- property to themselves. The reason is very wholesome
mental and civil marriages will go to destroy the above and there should not be any diversion f-or the 1 selfsame 
conceived spirit of the Hindu laws'l!.apd FJind11- ~ociety.. reason. To marry a daughter thus is to find her a ,pro
Civil marriage will always b9 getj;ing legal protection, but party but, lest she is neglecte9. in the matter of bringing 
not approval of public opinion, far less religious sanction. up, Manu has enjoined that the da11ghter should also be, 
. Divorce is another rankling wound proposed to. be brought up and educated with the same degree of car<" a.s 
·inflicted 'on the peaceful, harmonious body of the Hindu a son and then given in· marriage to an educated bride-
. polity. Marriage fidelity is the primordial tenet to be groom. So this is the reason wJUsh has stood .the test of 
honoured in the first place by {1. married human being. centuries and families must be left to possess their res
It is, in. fact, to be enjoined uniformly on the man as well pective family properties. Disintel(l'ation and discord 
as en the woman. But to seek divorce on this account there must be which can never be iiliminated everr in the · 
is unimaginable by ~ Hindu. The enormities caSt on case of tire family property when for· example the family 

. •the womanfolk by the intemperate menfolk have_ separates as it must in process of time. - ' 
elicited strains of sympathy from every corner of human ,So the daughter should not take any share· in the-fanilly 
heart': but that do~,s not warrant the high-handed property, flU' from copying the Muhammadan rule. 
nnwomanjike . measure · of dissolving the marriage ties There should however be some provision for a wid!Jwed 
'altogether ; the misfortune should not be attempted to be daughtef-in-law who is a. member of the family and should 
mended in this manner 4isrega.rding religious pr~tection be maintained with the fainily income .and to safeguard 
a.nd messq,ges .of hope and solace and public \we· and this she may be j!iven a share to possess- for life. 
admiration; this utter self-denial and superb cha.'!tity The unmarried daughter should also have her main-

- are the sole foundatiollB_ of the ideal of unique- Hindu ~ance a.nd marriage expenses out of the family income. · 
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165, sasikumar Maltra (Naogoan P.O.; Rajshahl District). 
· '""OOSte marriages in Hindu Law, • "'" d Bill t · th d fi " ' TiJcre is no bl\1'. to Ill"" laced in the unapprobated .1. The .proposed nm u con ams e e Dltlon of 

sucil m:Uriages bcullf mer~J such marri~ges will we!'llly the term Hindu. It appears to .me that the definition 
list. Those who go}_o co~hich will continue to attach to will include 30 crores oi people. lhe proposed Bill has 
ha\"'e to bear the ow.mn,., ssl a roved by an act not been introduced by a.ny institution of the Hindus but 
such marri~cd even tsboo6~~:~: r!a/~ot 'be legi$1ated by the Government of Indi~. TI_Us Bill }lfO}l~ses to deal 
of the Legl>lsture. In . ..., . with the personal law. The t1me gtveu for mVItmg. opinion . 
for. 

1 
_,_ dy become the rule and need not be is very short speciaJly where most of ~the people are 

Mvno•~my 1ru1 ""d' · · illitemte. The'aotion of the -Government. ~nd the passing 
k;..!ized. . •· t to Hindu' ideas and in extreme of the 'proposed Bill will contravene the sp)Itt nnd the letter 
~!'"~~~re!Sm~f~~i:gnl separation with maintena.nce to. of the Queen's proclamation. " 
the wife. . . ta Ra'shabl 2. The obie.ct of the pr~Jlose~ Bill is ~o enact ene law 

182. 111r. sarul Kutnar G311 m,_ l : for the Hindus. From ttme lllimemor~al the different 
Codification of Hindu Law in any Legislature .will make provinces and different ~ects of the Hmdus have. been 

the law lose its religious sanctity and th~ la'\V will not b~ enjoying their personal law. There was no agit11tiou 
looked upon with the same regard .as IS done now ~ among the Hindus fqr compilation of s.u:h a. drastic law. 
is not therefore desirable but certam amendments m Till now I have not come across any opnuon of a.ny court 
some' respects are desirable. As regards amendments of justice in India or . a? road that ~he. judge.s feel any 
1 fully endorse the 'VieW1! of Mr. R. N. Sarker? Advocate, inconvenience to adnmu~ter the eXJstmg Hindu Law. 
Calcutta High Court, as appears in the ·last column of The different sects of the Hindus have not taken any bteps 
p~ge 2 of the Amritabazar Patrica of the 2oth _Febru.ary for promulgating a common law for all sects. By such an 
1945. It is needless to report .the ~ame h~re. I obJect enactment the Government will not be gainer in the 
t<~ the provisiom as made in the draft Hindu Code. administration· department. The Muhammadan personal 
163. Hindu Community ol Demra Town, Pabna District. law was changed at the )nsta.nce of the said community 

1 have"the hono~ to .draw your. kind attention to ,the and not by the ·Government. The :Muhammadans have 
'Public opinion of about 2,000 Hindus, both maJe and not cha.nged the provisiona of inheritance, marriage, e~c., 
female of Demra Union, P.S. Faridpur, district Pabna. of their personal law. 'The object of the proposed Bill 

'(Bengal), regarding the p~oposed Hindu, Code. T!J.ey may be further extended and t~e existing Succession Act 
express their strong oppos1t10n to the enactment of the may be applied to every Indian subject. · 
Bill and fervently request the Central Government of India · 3. I ;~ a follower of Sana tan Ilindu dharm,'l.. I sin-
for dropping the Bill in toto. . . . · · cerely believe in the sacred doctrines of Sruti and Smriti. 

They: are of opinion that .tb.e solidarity of the Hindu There are men like·me in India .. In my humble .opinion 
commuiuty will be totally destroyed if the right of inherit· ·there are at least one crore of Hindus like me. I do not 
ance be &:warded. to daughters and widows. The pes.ce think tht 'the· remaining 29 crores of Hindus have any 
nnd happiness' of the Hfudu fawily will -'be shattered and right to enforce their view upon one crore of Sanatanists: 

'they will become gradually poorer on economic grounds 'I shall cite one- example and I think it has.some bearing 
and ultimately lose their paternal properties and be on . the present -condition. One Government recognized 
driven off even from their .ancestral home-steads by the- ,audita~ by examining~ the accounts of ·an institution in 
stronger purchasers llfaha'res. Lifetime interest may be .a yes.r reportl!d that the company suffered a loas. The 
provided to the widows maiuly for thei:r subsistence. members of the insti~ution fu their general meeting by 

If the Bil). be passed aone will be eager to marry daughters votes· held that ·the company made a. profit in that year 
of poor fathe-rs whose daughters will not inherit any big and alloweJ a bonus to the director& and officers. If such 
shares of paternal property a.ndthe.brothera also will.not cursed vote system determines our fate a.na faith I have 
be prompt and eager· to give their sisters in marriage with nothing to say. · · ·" 
suimble bridegroom from .their o\m '!Jurse or by es.cri· 4. The effect of introd~ciug such a wholesale and revo· 
iicing their pro.perties. A bad system of dowrj' iB preva-. · 
lent in the Province of Bengal, especiaJly among the higher lutionary. change of. law will totally determine the Hindu 
classes of the Hindu community. · , culture a.nd wound the feelings .of the millions. The law 

The cancellation and dissolution of marriage by both was introduceq_ by the selfless RishiS i it is not dt'sirable' 
sexeswillnotatall be good for ~he Hindu community and tha~suc~ a sacred system ~flaw should be changed for the 
will certainly cres.te disorders a.nd troubles in ·the Hindu satisfactiOn of the self-seekmg and self. interested advanced 
society and the time-honoured tie of love and affection Hindus. The denomination of the proposed Bill in my 
Will be a word of tlres.m. ~rriage in one. a.nd the opinion, should be ;non-Mussa.lman ~ct. and not }l:indu 
same Gotra ill also deprecated.. • Code. 

The provisions of civil marriage, of adoption of sons by 5. !'fan:iage, inhe;itance, adop~ion and other subjects 
widows without any clear consent' of their husbands a.nd have- therr foundatton on •religiOus tenetB. There are 
of monogam~wlll Pl}t a stop to the propagation· of the' some people who think that tliey belong to the advanced 1 

Hindu r~pe which is absolutely. l'leOOl)Sary fop the Hindu 1 or progressive group. They do not want to follow the 
commumtv. reli~o~s ·tenett:· b~t they want .to cha.nge t~e law.· The 

After ali if the Bill be pksed the Hindu community Will maJonty or mmortty have no nght to dominate over the 
b~ involved ll_l continued ~nd hereditary litigation, which will of the other party. I have no 'objP.ction to that. 
will surely brm~ about rum to the ?ommunity. Their desire may be fulfilled to their satisfaction. A law 
. Under the cl.l'cumsmnces the Huidus of the localities may be enacted for marriage', divorce etc. of the. advanced 
think this Bill to be harmful to the Hindu community and party accprding to their chOice., 1/Ia~ag~ of such a party 
hBuillm.bly pray to t~e G,overmnent of India for rejecting the mar be. Jlerformed by registration and at the· time of 

. . _ reg1s~.ra~10n they must expressc that they adopt the Indian· 
.164. Mr. Dwlj~ndra _Nath. Ray, _Pleader, Kustla. · Successton Act or the Muhammadan Law of Inheritanre or 

J. The law and ~ne of mher1~nce M prevaile$ ·in Hilidu any othen enactment but that will be bui'ding ·on their 
Law may be adopted subject to the chanaes as made in the · successo_l'S. · • 
Hindu, Code, the res~ may be discarded." - • · 6. I come of a }'espectable Brahman family of Bengal 
~· The law of m.amtena~ce as prevalent in Hindu Law but not a w~althy family. My family is connected wi.tb a 

rnav b~ amend.eil m the light M adopted in th~ Hindu wealthy faUllly by marriage. .J learnt from mv uncle that 
Code. . · • dower·syste~ was current but to the extent of l!s. 41 only; 

3. Clause 3 ofP~rt IV a.houl<l he adopted and alternative , at present It ~oars up .generally to 100 timea and in a 
cl:l.USJ 3 mw be dtscarded. , . · ~es.lthy family to 500 times at least. Thi ·curse has been • 

4. In Chuse 29 of Part IV before the District Judge mtroduced by the advanced Hin4us and ~ow followed by 
':Mtm~if's Court ' mlly be added.· .. the avariciou~·. At· a time daughter draws· a hu~1e sum tbis 

In ~he. ~a me Cla?•e after clause. 2 in place of High is in _no way less than half llf which a son iuberits. · By 
Court CIVil. Court may be substituted and Clause· 3 !llarn_a(le a. daughter goes to a different family and she 
sbould he omitted. · . mh~r1ts "there or she lias claim of maintenance upon that 
, In <?J~use :lO ~t the same pa~e,before the 'District Court family. .pnder the circumstances. it is not desirable. that 
,,lun•u s Court may be sullst1tnted. she shall inherit. from her father 
ii. s~gotra marriage should be discoura.ned 7 Th s dl . . . • 
G. Acceptance of dowry in ca$e ·of H·i;du . · e ra 1 ceremony IS es•ential accordinr; to the 

should be made penal unrler the law. marriages Rmdu Law: bif the proposed Bill be .enacted I fear the 
- ceremony w1U e altoget)ler abolished._ . 
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8. The estate of a Hindu will be so minutely divided lnteBtate 8UCC'e8aion.-The <ihanges proposed under this 
that no one will be satisfied with own share. One co- head are mainly two- · · 
sharer will try to dispossess other co-sharers. There will be (1) the introduction of certain female relations in the 
litigation which will bring ruin· to the family. The Muham- category of heirs, and the preference given to some female 
madans of this part of the country a few· years back did heirs.. · 
not generally f.ollow their C1W~ Ia~ of inheritance but ' -(2) The bestowal of absolute interest on female heirs 
generally followed the Hindus m this respect. They now in the place of life estates enjoyed by them at present. 
follow their own Jaw. The result is litigation.· (1) The Hindu society is based on the basis of joint 

9. Divorce may be introduced for the advanced Hindus. family. . Though under the stress of modern conditions of 
My suggestion is this, that the process of divorce should be life the joint family tends to disappear as such, yet the 
as simple as possible. The couple may go to t,be regis- family as a unit of society still exists and family tie is still 
tration office and by payment of the fixed fee sliould get· very strong. If the daughters, who are separated from 
divorce then and there if the wife is not pregnant at th~J the father' fir family and are fully inc6rporated in the 
time of declaration. husband's family by ma;rriage are given a share in the 

10: The proposed Bill in Par!i U, item 10, contains properties left by the father along with her brothers it 
the word Aoharya. The Yajnavalkya Sa;mhita (chapter I, would be introducing a. foreign element in the father's 
sloks .34, 35) contains that there are Gurus; Acharyas, family, as it were, and will engender quarrels and disputes 
Upadhyas, Ritwiks. The order of succession . should be in the father' a· family which will be ruinous to the Hindu 
clear. There is another word Sa-Brahmachari which is society.· The rules. of succession were framed in the 
not clear. ' , , 'Dharma Sastras ' with a view to keep the family in tact 

11. The history shows that the modern civilization has and this age-long tradition has encouraged a very deep 
exterminated the aborigipals. ·The proposed Bill will' family tie. Nothing should now be done to a.lfect this 
exterminate the oldest civilization of the world. family solidarity, as it will lead to practical di:fficultiell, 

12. Once in India theft and falsehood ·were uilknown. besides going against the sentiments of the Hindus. 
Now they are reigning. This is the effect of so-called (2) The Hindu law·p~ers, ljp6cially in Bengal, have 
progress or advancement. . given only a ' life estate .to the females. This has worked 

13. In my opinion the proposed Bill is inopportune, very satisfactorily during ages. This rule has not created 
premature, uncalled for and destr:ucti;ve. any difficulty regarding maintenance of the female holder, 

166. Mr. Harendra Ktlslma Doss, President, Barsul Union 
- Board, Burdwan District (Beng;Jl). 

1. By the enactment of this Bill, the Bengalese specially 
, will suffer -by the retardation of their economic progress 

and disunity in the family: There will be a disintegr~ttion · 
in the family and the property with the homestead will be 
diVI'ded into pieces and again ·this divided property will be 
subdivided among members belonging to different families, 
thus bringing a; social disaster and abject poverty in the 
Hindu families: · · ' 

. 2. As regards the right of inheritanc~, if it goes -to 
daughter_s, it would bring disaster in the families in the 
way enumerated above. It is prudent and just that the 
daugl!ters should be mai:Jltained and properly educated 
up to their marriage. 

3. The divorce system is bad, as it will spell a .social 
and moral disaster and may easily encourage the inter
marriage system which will give rise to offsprings who are 
not entitled to perform the social rights of their fathers 
and forefathers, at it is against the injunction of Hindu 
Shastras-the offsprings . born of this union being called 
Barna.sankara. , • 

4. Gotra in marriage should not be same as that of the 
father, at it is not ·at all -conducive to the health of the 
children born of such a marriage. · . · 

As the majority ofthe Hindus of different denominations 
are againSt the enactment of this Bill, this attempt to 

, eodify the Hindu La"' s~ould be given up ~together. 

as the law gives her a right to sell the corpus of the pro
perty in case of ' legal necessity ' and the British Courts 
have given a very wide interpretation .to that expression. 
The existing rule has not given rise. to any difficulty and 
there is no re&soQ. why the present rule would be changed. 

Marriage and dii>orce.-Hindu marriage is a sacramen• 
and not a contract. If the Hindu religion has anywhere 
mingled with Hindu Law it is in the laws of marriage. 
In the ca,se _of marriage the law to be administered by the 
courts should strictly con;form to the social and religious 
rules, otherwise it will lead to confusion and social 
indiscipline. " 

Hindu society dOes not now'racognize marriages between 
parties of different castes or of the same ' gotra '. The 
folll of the castes has been ginn a very wide meanidg by 
the British Court, by not recognizing the different sub· 
caste~ within the same general caste for this purpose and 

• further wi.Q:ening of the scope is unnecessary and unwanted 
by Hindu society. Tl:ie same remarks apply to tho case · 
of marriage between the parties of the same 'gotra '. ' 
Imposition of these rules, in the name ofsooial reform, is 
bound to fail, being unwanted by the Hindus, as a whole. 

Hindu society has never, recognized any rule of divorce, 
marriage, in Hindu law creating a. life-long bond. It 
cannot be said .th~Lt the Hindus are in any way unhappy 
by this. Many. societies have got their rules of divorce 
bnt they have not solved their marital problems thereby, 
Oil the other hand their social problems ·have become 
more difficult and complicated. Besides, divorce will 
tilnd to break up families, the very basis o~ Hindu society. 

A.dopti® . ...,..I have already stated my reasons for not 
167. Muiagacba Town tllndu Mahasabba. ghing absolute right in property inherited by a female 

. . , . . . : . : . h_eir, including widow. If the widow has not an absolute. 
q~aijicahon.-Hind!l Law lS be!Dg a~munsterea m th~ nght in the property inherited by her, I think for the very 

BntiSh Courts according to the Hindu. Dh!l1'llla sastras . same reasons she should not be given a· right to change 
for the. last two hundred years. During ,these years the the course of subsequent succession without an express 

• principles and the rules of Hindu Law have become well ·authority from the husband. 
established and the enactment of a Hindu Code will now Oonclu8ion."-It is not correct to say that the rules of 
be of very little utility and practical use .. On the other Hindu Law, which have served Hindu society for agesc 
hand a _codificatil~n by the legislature of the rules of Hindu 'very well, have become unsuited to the present conditions 
Law will be agamst the sentiments of the Hindus, who of life. This will allpear from the proposed code itself 
believe their law to be of divine origin. which does not propose to change any fundamental rules 

IDJ:Idu law: ~~s, with!n its ri~d frame-work, ~llowed of law: Hindu Jaw has always ~en treated by the Hindus 
suflic1ent flenbility to smt the reqwrements of the different as t}jeJr sacred law and none shoUld be allowed to change 
classes and co!fUD~ties living un~er different conditions those rules for the sake of makitlg social experiments, in. 
and engaged m different occupat10ns. A Hindu Code, the name of sobial reform. · ' 
rigidly codifying the detailed rules pf Hindu iaw, cannot 168 Mr. Ahindranath De Chowdhury Ranaghat Nad1a 
sat!sfY a:ll these people and will produce much more dis· '' District. ' ' 

.lll!'t1sfaction an~ e~ense than the la.w as at present admi- As year and time are 'the combination of summer, rainy 
~ered. ~odificatibn cannot stop controversies regarding and other four. seasons with day and night, so a society 
~terpret.at10~ of ~e ~es framed. and from the point of , must contain different castes according to capacity of 
new of certamty 1t will carry us little further than where work of people. Usage, sentiment. and blood of a. pure 
~e stand. now: . , Brahmin cannot be equal to that of a privy clea.ner, 

If codificat1on 1s at aU to be undertaken it sho)lld only backsmith, or a hunter. · 
be of a declaratory nat'llre of.the existing rules of law and 2. System of Hindu oma!Tiage.-According to Shastrss, 
:J:d not make any attempt at changing any of those bride and bridegroom at a limited age (time just at middle 

· · ' · of yog.th when nature ~kes them disturbed for enjoyillg 
I-~~ 
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• t any idea o( change, •therefore~ is repugnant ·to their 
1 

• 

- · sh uld be united together by man ras . ds . . 
sexual pl~ure) 0 

Brahman and the Sama.i in marria~ nuTnhe. matters, which are proposed to be dealt with hy' ~r befon~ .A,"lll, Devata, the tlociety. Hindu mantras if 1 I 
for koopmg ~oe amlfongch·"'''n~ ~~< . .,;ous-minded Bralunan the draft H:lndu Code are such as are ooked upon by the 

ttoilrod by a strtct ee • """"""' •vue• . b'te n Hindus to be 'he subject of religion. Unlike the Wester. 
u . When a poisonous cobra t s a ma ' d rd li . n as :n 1 •i • f d 
hold vast pow~~~ ti' ,_ GOO. of Hindus is worshipped · nors the Hin us rega re gto ~c u.: _vv o .an co. 1 

!filll\tl'aS cure· ....., pa en.. - th draft extensive with morality ; thus que.stions ·concerning the ' i 
thro h mantras By the clauses laid down m ~ d moral woll-being of the Hindus come to be those concern. I 

ug '·, - :i marriage occasionally will be penorme d "' th 
Rindu (uuo, ciVl ... , · ing reli¢on which only direc~ an .orms e basis of 
in secrecy. . · · the 11 e 16 will not the entire Hindu wcie~v. · 1 

3. J,.. young da~g~ter ;;;er attar • m!rrying a. man The Bill cowiiders, among others, questions of succession 
require the porn:uS:~to.no ~ a.~ 10

her 118 . regarding and mdrrla.ae. These two matters, in brief, l;tave controlled 
who will be so_mettmes h lth~wn dat' n Only 11 gla.oce ' the Hindu ~cia! unit which is responsible for building up 
character: pecun:a.h and 611 ~~0 10wi:t1 'run strongly; the rare qualities discernible in Hindu households, The 
or look wdl mak~_ er marry. tvorce/ ' proposed cha.nues in the legisla.tion would mar the H.in.du 
_,.;,.,., eerious distress. . . "- · t'Jl to d t · -.......... to dist f wido_\VS and orphans social Ideal, wh1ch has, up 1 \now, s o ou m contl'allt 

4. In ordhorultod bs F.'·- resschoas . In e~ery old town as it were; with a.ny other ideal, be it Musli.m, Chriljtian, a measures 0 e w~roO su . . I . -. 
of Be 1 ma.n temples and school or other big buildings Pa.rsee or anything e se. . . . , .. 

. oga.Cotta y · d try and a.n agricultun farm by the ' Let us consider the first one, VIz., successiOn. The spmt 
j::J· wn g: 

10st~~eots under proper Government or· of Hin~u society is to ~d an ~~rea.kable soQia.l unit 
ublic fw 00 pital may be started for provision. consisting ofa husba.od, a wtfe and children, th~ nucleus of._ 

P 5 s · P f ma.med daughter's right in her paternal which is alweys the woman. The 'household 1s governed 
· ;ocewiD~ghly &ffect Hindus' pecuniary positiox1 &od by' the )ady as the governess alike of the childr~o sod, the 

prope Y ' · · husband. The resources are consumed by the mmates of 
Cleremooy.. · ; _,~ · h h h " '\ dist 'b ti b th -'" h If · 6 Right and interest of widow sons wue Wit er t e lllllll y as per n u on, Y e w.ue, erf!o agam 
dilldren should be given in her (husb&od's. father) fa.ther: being s~bject to .the wi.ll o~,the husb&nd. ~!lis is the. id?~ 
in-law's'property as if her husband _wer~ alive. 1 · • of a ffi.ndu social umt • par, excellence . Ap.d 1t IB, 

7. Inordeite.checkcorruption,everymalea.ndfema.le ~herefore;,_ that the woman has been preveo~d from 
·shouldlleootrusted with such power tocontrolJ'tlhabilita.· inheriting father's property.r The·idea. of womanhood is -
tion as is adequate. , . . that of wifehood· (coupled wij;h motherhood, of cours~) 

s. Realization o'f· excess dowry in. marriage should in accordance ·with whi$ 11 Hindu mind abhors the 
strongly be ~hecl!;ed and for an ideal marriage, on lJtpplica.- picture 11£ a ·{\>oman, standing by herself supplied with 
tion of either. bride or bridegroom's side for marriage with substances inheritable from the fatht)r. The proposed 
desired party, to lo?l magistrate, adequate measure · legisla.tion will mar hopelessly and irrecoverably the notion 
should be provided ; or con.sul~tion with som6 head men of ideal womanhood as conceived by the Hindu culture. 

'o\_the Sama.j of inter-parties. . . - So the existing jaws with regard to succession should be 
9. Defects such as madness, invalidity, youth's disease, left to opera.te as usual as they have operated from im· 

impotency, etc., should be cured by proper treatment in memoria.! time with 'results discernible in birth of fl.owers 
order to save nation. Question of divorce due to .above ·in _Hindu society. It i~•needless to add, besides the main 
defects ... rter marriage is quite baseless. . . . · . . • llie of succes~on, that the la.ws governing " Stridhan " 

lO .. Aliove a.ll no Ia.w ~n be passed a3ainst current : sh9uld also favour the ma.iden'da.ughter as usua.lly_pre· 
religious sentiment only to satisfy a. fow numbers of. selfish valent :1mong ,ourselves. The proposed leQ"jsla.tion on 
per4!n.s. Cha.stity holds always the topmost ideal position· successioll. will have its desired. effect in the share ~f fra.g
in human qlialifica.tion. Idea. of divorce should be strictly mentation of Hindu property by effusion of di~inte~a.tion 
condemned. - . . . . . · in a peaceful and hitherto satisfied Hindu family. ' 

! 1. Procedure. of pa.rt1t10n of Hindu prop~y among. Let us come to the q~estion of marriage.. Marria.ge is· 
heirs should be Withdrawn and stopped. The property left a.lso· treated,, by the H1ndu sha.stra.s as. 11 most s&rious 
by ~~ deceased ~hould be rack?ood as a ~hole mak~g. subject affectin~ tho- moral · w?ll-b~ing of the ma.rrying 
proviBtoo for ma.mtenance of distressed h(ltrs (soil, wife couple a.od thetr future geoel'8.tion.. The idea. of un· 
.son's widow 'and, pa.reotless\ grandsons even helpless marriageability a.inong brothers and sisteu and cousins of 
daughters) ofthe deceased livin!; in the same mass (house) bo_th the sexes has nowhere been more carried out than in 
of the deceased. The_ ol~est ptou.s son should be posted ~d.u. society. The shastras have laid down, that, of 
to look a!'tor the property as guardia.o or common manager prunrt1ve men there were a few in every caste from-wholll 
of the he11'8. · · , . · . · . the gotra.-affa.irs ha. ve sprung up. . Persons belonging· to 

Ancestra.lpropertyoftheHindushouldalwaysbetrea.ted 'the sa.me gotra are of the same blood a.nd thus incapable 
&6 sa.vings prop~rty_of the heirs in time. of d.i_str_ess. ; , ?(ma\i!l-g each other on a~count of consanguinity. These 

The abo~e Vtew 111 supported by the ma.Jonty of the tn)unotlo,n, ,must .be ca.rrted Qnt if the Hindus trust the 
local SamaJ. . . , · . sh~stras. Mod,ern.~ers ~ave· also lent their support to 

169. Ral Sahib Syamapada Bhattacharya, Retired this system ~f fasttdious ch.oice as th_is, ~oes a great way 
Deputy Collector, .. Jiaganj,'Mursbidabad Distdet. towards, coolmg of the a.ouoa.l. pasl!ion..m huma.o· blood . 

. , . .._ . . · . . The same systel!l of salutary check on the natural human 
I have go_oe WU'Ough a.od offered sar1ous. thoughts on instinct of se:x:na.l self-determination has b · • ed in 

the <!raft Hindu Code a.a proposed by t~e. Rao C~mmittee. the ~indu ma.rri.tige customs.· · The couples a:::o~~usted 
a:ppomtcd by the Gov?rnmeot of India.. My tdea.s are to With regard to choice a:nd the,selectioo solei tle ends · 
gtven below on the sub]ec~. on the cool discerning intellect f th ld . Y p - • 

The Government of hi.dia. have absolutely no business v ·6 · , · 0 e e ers. 
to and authority for "formulating a Code of Hindu La.w" · art us other ways ha._ve 1\-Iso· boon devised to take· 
astheyha.ve boon.prohipited, by the Queen's Proclamation .~::yle!~e ferv~l!l' of pa.sston ,nat~l~:y at~n~ot on t~e 
of 1858, to take any action interfering with matters With faJ.ly sYs;: WI\~~~ o,us~m of .Jivmg Within the joiUt 

· regard to ;-eligious p'ril.cticos a.od customs of the country , of b . m WI 6 ~at er : the seasonal give and take . 
Nor the existing laws and usages ha.ve been proved to ~ o~ttes between .the part~es of the bride and bride· 
" not acceptable to th'e gen'liral :Hindu public " .which re~m ci. t~6 • cele\rat?n of the marriage itself in the full 

,may justify the draft to be taken in hand .. The draft r't e re gious as on expressible in the study of the 
has neither been su:flicieotly widely published to extricate th ua.~. · So, the p~ol!osed similariza.tioo • between 
proper, well-weighed and unbiassed exposition and criti 1 th 6 s~cra.mental_ a~d c~vtl 'marriages will go to destroy 
cism of the draft from· the orthodox cla.ss of ei:udi~ e.a.t ove J.~cetve sptrit of the Hindu iaws and Hindu 
Sanskrit scholars (the pa.odfts) who are generally now-a. s~~~ Y·" . 1 · marriages will, always, as' have always 
days but wrongly accused to be the exclusive custodians Pbl ed to b~, a.¥pear ~efore us as mating under the esoap• 
of the sha.stric knowledge. The framers of the dra.ft · : t pres~ f pa~sion! ~etting legal protection, but 
are, to'the utter ~sfort\lne of the Hindu community OD~ppro~ 0 e~bhlic OplUio~, far less religious.sanction. 
scarcely imbued With stnct Hindu thought& and. ideas ' . .1vorce 18 a.not er ra.oklmg wound proposed to· be 
' The religious ideas and pra.ctices should be left a.i th~ =:d M! t~e -peacef~l, harmonious body of the. Hindu 

are ina.am.uch as religion is inherentin a. Hindu character- hon ~ . rnhgfu!dehty is the primordial t!Jnet to be 
ll.lly it is his mainstay-and, the general Hindu public is iso. 0£a t ~ \ 9 • t_pla.ce by a married huma.o being. It 
satisfied . with the customa prevalent' among them and 0~ ~h 0 

' e eBn)omed uniformly on the ma.n a.s well as 
e woman. _ ut to_ seek divorce on this account is 
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Unimaginable by a Hindu. The enormities ca.st o~ .the spook 'of the small Hindu community or society in parti-
women-folk by the intemperate men-folk ha.ve elic1ted cular. " \ • 
strains o£ sympathy from every corner· of human heart ; A code relates only to a system of statute laws, 

· but that does not warrant the ~gh·h~nded unwomaulike that is, any law whether it proceedl! from a subordinate 
meaaure of dissolving the mamage t1es altogether.; t~e or from a sovereign source which is made directly or in the 
misfortune should not ~e. attempted ~o be mended m this way of pri!\>er legislation;· a code as· a systematic and 
manner disregarding rehgm~s protectiOn an~ m?asures ~f complete body of .statute law,. should supersede all other 
ho e and solace and pubhc awe and admiration; this laws whatever. · 
utt~r self-denial and supe~b pha~tity are the sole fou~-- A code sh?ul~ be complete, self-~ufficing and should 
datio!IS of the ideal. of un1que Hmdu w~manl10od. ?'his . not be ?eve!opeil, supplemen\ed<::>r !JlOdified though of course 
toleration of one-SJded tyranny . has g1ven the Hindu by leg1slative enactments. 'lhe wants of society ·are so 
woman· tlie rightful place th~y enjoy in every heart of · -;raried that it is impossible for the Legislature to provide 
every rlght-thinking·human hemg. . for every case or every emergency. It is kLiown that never 

TrUly speaking, the Hindus are a. relj:gious nation strictly or scarcely ever in any ca.se, can a text. of law be illlacted 
separate from any other, nan;ely, ~e Chris~ian, the · so fair:and precise that good sense and equity can alpnc 
Muslim, the ~rsee, etc. Therr sole concern 1s for the suffice to decide it. 
upliftment of the religious self rea.&able through e~ery Keepin$ all these views about codifica.tion in mind 
walk of life. Al;td it is for this reason .that the anc1ent we may at onee try to find if codification is at all feasible 
'law-makers have la.id down the ways of living to be in the case of Hindu law-Hindu law is a :'body of rul'es 
followed rigidly by the believers. · ' intimately mixed. up with religion and it was 01iginally 

It is not pretende"d that the rul~s ~ave b.ot chang~d and , administered for the most part by private tribunals. 'fhe 
,have been inflexible from the ongm; but eve~ hke t_he system was highly elastic and had been gradually grcwing 
language in which these sha.stra.s. have been written, v1z.,' by the assimilation o~ new 11sages and the modification of 

\ Sa.ns~rit, a time was when rules wer~ ~han~ed fo; the last ancient texts law undel\ ,the guise of interpretatiol!- when 
time and since then they h~ve been ngtdly inflexible. ·The its spontaneous growth was sudden,ly a.rr€sted by the 
little changes which the ~oCiety J?tleds at all, aJ;'C'not needed administration of the country passing to the hands cf the 
in the s~a.stric inj~ctt.ons . themselves as the sa~e are English and .a degree of rigidity was given to it which it 
pre-concmved and .~mphed 1n the ~an~ts and I~1ha.sas never before possessed~ee ;Hindu Law rtf Marriage and 
(legends and hist~mes); t~es~ are bemg reflected m the . Stridhan, third ;Edition, page 7; 

1 
· _ 

advanced minds ~f ~he t~inkin~ souls and adopted a_nd The same view was expressed by late Justice Sir 
incorporated in the JUUer consciousness of the collective_ Asutosh M11kherjee ·in. Ramgopal vs, Narain reported in 

· mind of the Hindu society .. .M instan_ces of the_so one m11y 33 Calcutta. (I.L.R.) pages 315, 319. The Hindu Law system 
enumerate the popular _dtsapproba.twn of. bigamy and .1 is not and does not profess to be exhaustive, on the contrary 
polygamy ; the preve~t1on' of t~trly ~a mage _properly it is a; system upon which new cu~ton:is and new propositions 

. so-c~ed ; the SJ:!ttee rtghts ; the offenng of children as uot repugnant to the old law, may be engrafted from time 
• obla~10ns to the -confluence 9f the. Ganges and the o~ean to tinui according to circumstances and the pr"gress o. 
, (Ganga.sa.gar), . etc. Those practices •are now extmot society. The Hindu. Law ahd society has the peculiar 

throughout thts land of ours. . . ·. knack of assimilation of anything good confing into its 
In fine, we exh?rt. the authontie~ to absta.m ~om fold, in a word it is' the g~eatest. progressive religion and 

attempts of such infrmgementa of nght _on. the Hmdu law in the whole wbrld. · . . 
religious. usages and ou~to~s,. la~s. a~td prfl'Ctt.ces ~s such The ever-developing laws of the Hindus , need no 
actions are beyond therr JUrJsdic:tiOn! )lnJustlfiab!e from ~odification for its progress and growth. 
theverynat~re oftheptoposed legisla:ti_o~aud unnecessary The original authorities on Hindu Law are the Srutis 
as not. requrred by the pre~~mt c~ndi~Ion of ~he coU!l:try • or the Vedas, the Srutis or the Codes of law and the com. ,.., 

[Thflr~ are many other ~hmgs obJectionable if we go mto mentaTies. If we analyse its growth from the Vedic 
the ~eta.Jls of the draft Hindu. Code. The whol? st~cture and Smrithi days up to the present day we find in the 
~qmred c~ange~ as the_ same IS not based ?n H1ndu 1deals development of Hindu La.w'-(i) Srliti period .the first 
m co_nformity with the~ shastra~ and agamst the growth_ period, . (ii) the period Qf Rislrl institutes, (iii) the 
of Hindu culture and Hmdu family.] period ·of Mitakshara and other commentaries-when in 
170. Mr. su~hil Ranjan. Sen, Secreu;ry, Hari Sava, Burdwari. this period the ,originOJ position of Manu and the other 

· My opinion rests on the following ·points :- ; ·. · Rislrl expounders of law .had been completely changed at 
(1) The Hindu Law should not be codified and should · tne tiin~ when ·the commentaries such as.the Mitahhara 

be_ left as it is, to be constituted accordipg to the needs and others appeared and becazd'e books of authority though 
~ 'and the growth of the Hindu .society deducible from the, the Rishi authors of the institutes 'Of Hindu Law were 

sa.sti:asbeingmadeand modernized•and by the decjsions of the ultimate referees on all points of law. , 
the I Courts: of Justice and shouJd not be 'fettered by Such was,the condition of law at the time of'the foun. 
any codifi'catio:tl'-passed by legislation. · dation of the British Fmpire in India and •with it a new 

(2) The main theory of inlleritallre in Hindu Law era ·in the history of Hindn Law bt>gan. The old Sruti 
should on no account be overlooked-on which_the whole and Rislrl commenfa.ries were· substituted· by _later-day 

• textrests, i.e., the Pindatheory,'so the present position of commentators. And they were found in t-he 11elect 
law of inlleritance shoUld not be interfered' ~th by treatises, such as the Mitakshara, the Dayabhag and the 
any codifica.tion. . . -· Vyabhahara~Mayukha. 

(3) About matters ·or subjects--A. Maintenance~ It is since the administration of justice was taken Ul'. 
B. Marriage, C. Divorce, D. Minority, 'E. Guardianship, by the British Courts that the said .treatises have t!ome 
F. Adoption-should not be iriterfered with by any codifi- to be re11arded as infallible guides and latterly the Privy 
ca.tion. 

1 
· Council have expressly laid .down that the duty of the 

, In. dealing with the points above mentioned I may be Judge to see whether a particular doctrine is conformable 
allowed to show in brief the following reasons which in to the treatise of the particular scbool of law which is to 
my opinion are cogent and beneficial to the best interests govern the ca.se. · . , · 
of the Hindus in general:-'- · ' - Collector of Madura v. Mutu Ramalinga, 

(1) The Hindu 'Law· which mainly derives its origin B L R p c 1 2 
01: birth in the ~astras of the Hindus which are so vast 1 · · · · · ; 1 ; 
and magnificien£ like the ocean; in it there are so · 10 W.R. i'.C. 17· . 
many gems and thing11. of most excellent value tha~ they .Th~s. at the present day wh~t the !a.wyers and the 
can, adorn any society o( human beings . so nicely that judge~ are required to do, 'is not to enquire whether the 
its members should for ever think themselves proud and for- text of Manu or of any other sage sanctfcns a particular 
tunate for being born and aJso. for breathing their last propositionoflri.w, butwhetherthatpropositioni~eanctioned 
within its fold. . · · · , _by the Mita.kshara 'or the D~yabhag. '.These la~er. 

Codification of Hind~ Law will be the codification day commentaries were compiled m thE' pencds varymg 
of the Hindu sa.stras which is -so absurd and preposterous from lith century to the end of ~he 18th century and in 
an attempt that I cannot even think ol and anyo;ne who tbese there •are -six prominent echools : (I) Bena.res 
even. attempts to do that-be he the Central :Legislature School, (ii) Drll.vida. School, (iii) Mithila School, (iv) 
or any. body of men or any oomrnittee is no other than a Bengal School, (y) Ma.haraatra School•and' (vi) Gujarat 
·confirmed enemy of human beings: in generaJ.....;noj; to .School. 

I-38a' _____ . ______ ._ __ __ 
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_ . ral aiscussion.-The propounder .seems to be. ' 

. . ade to bring Hindu Law Ill (/ene rinci le of equa.lity of nghts between 
These compilatio~weref~hings by incorporating new gutded fY the Pand is such he does not allow a man to 

a line with th~ nllw. ~;Jete ones. . man an w~:_~n one wife at a time. But this pr~ciple has 
customs and disctWinJ_ 0that the development of Bindu ha.ve ~0f ted by allowing a na.tural father to gtve away 

Law I~ ::ed~ th? en~e~f uthea 1!:. ~= oS: 1:; ::~o;
1

~t~ another p~:~ :o::e~fp;e:Oih~hev~lufJ ~~ 
Pandit has sit_lce that tiDl:aries Jth the result tha.t the opposttlOn °~!~~~ discussing the order of the seniority 
and hs.s compilt com~~{ }lindu Law has been checked been. orn. 1 "my has been admitted, though he allows 
growtll and dev op~en two reasons- . of Wt:Ves po yga n condition tha.t the mate has no other 
-this ~ay ~:m;:e 10

British, adroinistr_ation took up t~e !~~r~~g!h~~~e~ [These points have been further discussed 
(~ .. tration of justice the Brahman Pandits l on] . 

actual ~ived of their " legislative " auth.ority. , at;~e ~x lanatio~ of sapinila &ambanilha s~ems to be ' 
have b;" T!e Indian Legisla.t~e ha.ve declinb~d t fc~h! absolute!/ incorrect, both in th?ory as well as temdt~ ch!': I 
. . ona.l ca.ses to JegtSlate on the su JeC o . . Sa inila means the kinsmen connee uy . e 
m few i:s:~pti f the llindus In answer to these-lt gffie~. l the f)lneral cake to the manes of certam 
pers~a id wsth~t though the iegi.slatures have practically , o l:~~~~ Th~e are the direct descenda~ts of f?ur 
ca.n e sa II ws of the Hindus lllltouched-whatever re rd' to others seven persone Ill ascending 
~e~~~:i~:ili:'e :a.s been, it ha.s been by. the judiciary, ~:i0J:~c~~~~ lin~ Again s'apirtift14 are ~f two orders, 
eg\t ca.llllot be said that the rules of Binda Law have the itr aapinila{l and the 'flliitr saplnila& saplnda samba,_. 
\:::a left lllltouched by the Governmen~ because ~he aha )n marriage means that a person should not matli)" 
. ~i is slowly and silently but certainly chan~ another person of such (sapiiltla) samband_ha because 
~~em ~nd this is the right process a.nd not the cod!Jl- ' even prior to the martia"e both could offer plndas to t'he 
ca.tio~ that can bring about the healthy and well-mea~g same person. o . 

ogressive change of law being we~-suited to t~e reqmre- It must be noted, however, that though .ac?or~ to 
~ents of so vast a societ¥. a,s the society o~ the llininfidus. f one rule, marriage should. not take pia~ Wlthin sap•nila 

, It 'cannot be denied that only the silent uence o a lbanilha ·according to others marrtage could take 
social and political forces e1_1n b~g awillb?ut ~ prtce: : ;l:ce even' within sapinila B!lmbandha, e.g., marriage ~! 
oha a-whereas · the codificatiOn ° Y en . _ a 'flliit'lila. kanyli, devara eto. In these ~~ some pro 
the 1t.ereotyping of rules. The s~ppo~rs of tte co~ bitions, such as those of time (e.g., Ka!!k?-!a), etc., _we,re 
cation urg~ further that non-codificat10n at. a even ~ made but not of 'the sambanilha. Agam there lS !!' 
necessarily implies stagnation and confuston-~houg distin~tion between • aapinda &ambanilha and agamya. 
admit redly there is confusion about the effect of different A chart of· the pitr sapinda sambanilha ie given below :-
ruli.n,as of different High Courts about some matters- • MAN - Wlli'E. • 
which as the days go on are being settled at rest ~y the • I . 1 1 rulings of Privy CoUllcil a.nd for this the necess1ty of. • son l wife, s~n cla'f~ 

. oodification need not be advoC{).ted. , . . . I son oon 
It also 'should be taken into accoUllt that ~du Law !B son L wife. BOll dn. .Jn 

not la.w i.n the ordinary sense of the word as JB shown m 1 .Jn .l.. 
the abov6-i.n Hindu Law rules of civil condu~t are. not "'" J wl!o. J., c~a.bter , 1 
distinguished from religions ordinances ItS m llindu ,_J.._., 1 1 aon 

!:~ r:~:IDl:ari~~ l~~:~~ts~=:off~;:~:~ c;~o~ien:f ,n clau~l.ter ! son ' I 
the llindu community· . ''I" """ 

,. As to the seco11.d pointr-that the wh.ole theory of ~· , son . • • 
heritance in Hindu Law is ba.sed on the Pinda theory which From this cliart 'flliitr sapinila sambanilha also can be 
ie so well-known that nothing should be ad?ed here ex~ept traced if desired. ' 
this that if any attempt is made ·to crrcum-yent 1t- I>vylim~yiin and i~ sous mentioned in the Code 

,the whole family Jaw whic~ ~ so sacred to ~he llind?s an~ hl!.ve not been properly e:tpla.ined. . . · 
which is also the basic prme1ple of successiOn and inhen- Clause 9 of Part VI of the Code dealing with the order 
tanoe that it should not be disturbed at all and no new of seniority of wives ie also not clear. , . 
line of ,successors should be inserted into the order ·of Certainly I appreciate the attempt of the propounder of: 
8110cession. the proposed· Code to bring the· laws of the Hindus in 

As to the t)lird point-enumerated in A to F-I am accordance with the present day state of :f.a.cts. But I -
of opinion nothing requires to make a new and cha.nge . distinctly differ fl:om him in his attempt to lllllokA'it rigid a.s 
the old prin~iples on which they have hitherto been to encourage the existence of (1) concubines instead of legal 
observed ; the p~ent law should remain unaltered and wives, or· (2) illegitimate children instead of legal ones, or 
there iB no reason to alter a.ny of them. . · (3) divorce on any pretext, such as the husba.nd has another 

With these words I ·beg to be excused for expressing wife prior. to this particular lllllorriage.' I also differ from 
my opinion and I think that every Hindu has the right to him in his formulation of the Code of inheritance ordinarily 
demand tha.t the Governmerlt should not indulge i.n any outside the gotra and thereby help the further fr&gmentation 
change in Hindu Law which is equal to the cha.nging and subdivision of the property to th~ enhance1Jlent of the 
of llindu religion-and should also take proper care and already intricate problem of lllleconomio holding. 
precaution not to give indulgence to a.ny one to transgress ' I sh8J.l now diseuse the different }JOints ra.ieed in the 
their own sphere a.nd interfere Ulllleoessarily in the way of proposed code. 
passing this into an Act. · , - Marriage.'-In theory, the institution o£ Hindu lllllorria.ge 
• 171. Mr. Srlshcbandra Dasgupta, Lecturer In BengaU, ie based upon the principle of gotravrdifhi and not upon 

Rajshabl College, Rajshahl (Bengal\. personal pleasure merely. A wife is taken into the gotra (i.e., 
I consider that the propoUllder of the proposed Hindu not to an .i.ndivid1llll ·~erely, but to a golira) through a. 

Code ha.s been guided by some of the present-day tenden- particular member of it, llindu theory of divorce ill also 
oies which are essentially '!ton-Hindu according to the based upon thls ideal, i.e., the relation of a wife to the gotre. 
social a.nd religious conception of the Hindus. Thus the of the husband ceases (i.e., the wifehood ceases) if. the 
essential religious laws ·regarding marriage and children, husband becomes nmsta, or pravrajita., etc. This idea. of 

. and social laws regarding inheritance have been neglected. go!ravr,aahi allo:vs, e-yen enjoins a Hindu to marry more ~an , 
In dea.lin:g with marriage the propoimder of the pYoposed one mfe at a tlllle if n~cessary, Nowadays in practice, 
Code has been apparently guided by the principle of hoW~tver, a B.irdu lllllole person generally does not mR.rry 
monogamy which may be said to be Cb.ristjan and is cer- more than one wif~ a.t a time. So, if on Pccount of lov6 or 
tainly non-llindu ; in dealing with inheritance he has otherwise the necessity of such a marriage (multiplb marriage 
beenguidedbytheprincipleofdivilionofpropertyaccording on the part of a male) arises,, provision should be made to 
to Muhammadan and .Christian laws which also have Jegslize it ; otherWise num~er of illegiti.ma.te children would 
nothing to do with Hindu Law. Because of the presence !!~;OW up, and number of divorce cases would multiply and 
of the abovementioned facts and similar other things in disturb the peace of family life. This point is very serious 
1!he body of the Code, it bas become a curious admixture and cann<}t be judged by itself alone. One should think 
of the Christian, Muhammadan and Hindu Codes, and a.s overand'a.gainbeforeintroducingsuohaclause,particularly 
such the title Hindu Code is a mi~nomer. when our neighbf?urs the' Muhammadans allow .such 
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marriages according to Muha=da.n law. By introducing at all necessary; the natura.l fa.ther may alst> give a. way the 
,auch a. clause, !think, the propounder indirectly encourages son in spite of the.opposition of the natural mother. This · 
the world to be polygamists to t'lllbra.ce Islam. and evade the seems to be rather qu~er. 
rigidity of the code proposed. This rigidity also is just the ' lnheritance.-In order to guard the interests of the 

, 0pposite of the Hit'l.du law according to the religious point of femlloles, the propounder of the proposed Qode has been 
view. Again, if the question of population, be cousidered, overzealous and as such has absolutely disregarded the 
it would be highly improper to restrict marriages in such Hindu La.w of inheritance according to the conception of 

.a way. In this connxtion I _would refer "The Future gorra. Thus a female according to this Code would 
Populat)on of Europe and the iiloviet Union" by Frank W. inherit both from the father's side as well as from· the 
Notestein and others, published by the League ofNatioll8 husband's side, but a male would not so inherit on his own 
.for consultation regarding the population problem of the account. This would lead to the division and frallmenta • 
. world. I consider that by restriction of marriages, the tion of the property to great inconvenience and to unpro
,11wnber of population would be restricted even if nothing ductivity of the soil. This form of succession is anything 
-else goes amiss; and I CO!l8ider that the restriction of Hindu but Hindu. According to Hindu theory a person (male} 
po'pulation would be crimin.&l. And has not the present may inherit from his father's side a. person (female) may. 
World Wri.r proved it beyond doubt already'! By ~dmitting inhedt from her mother's side, but not from both sides· 

. some provision for jara;ja puka and jaraja kanya/- the pro- simultaneously to the disadvllontage of the side from wb,ich 
posed Code in a. way encourages the system of''keeping inheritance is. obtained. I· would suggest inheritance. 
-upapatnt but does not attempt to legalize the natural according to mitaksara or other Hinau laws ·with suoh-

:l:'elation between a man and a. -wom!l.n. · modifioa.tio,ll8 as to safeguard the ·intetests of the· 
. I, . therefore, propose the provision of multipl6 marriage widows, unmarried daughters, children of the decflllsed soilS, 

en the part of a. maxi and re-marriage of a. divorced wife or etc., so that normally the property may 'not go out of the · 
widowalso. TheproposedCodeshouldaccept :facts which gotra and ull\)conomio divisions ani! fragmentatioll8 may 

. are natural and thus the amount of social offences would be not take plac6. ' . . · 
l'educed. · Hindu Sam4if4J were also formed accordingly. [Further analysis of the propos6d code and alternative 
-...DiiiUI'oo.- Divor,·e is nO't a. :q.ew !,bing in Hindu law. and constructive suggestioll8 were not possible due to 
Divorce is enjoined in. Hindu Law, only when. the purpose shortness of time which has been a.llowed to me.] · 
-of marriage fails, but not on flimsy grounds. The proposed 172. Chuadanga Subdiv~slonal mndu Mahasabha ' 
·dissolution of marriage merely on the ground of sapinda (Secretary-Babu Pramatha Nath wath, B.A.) . 
8ambandha or dua to the existence ofa previous wife does 1. T~_ proposal of the Bill as to i.r\ter-marria~e to be 

.not, therefore, seem to be justified. . The procedure of the · introduced in the Hindu society oa.no.ot be supported in the 
dissolution of marriage should not be too rigid as to induce present sta.te of the Hindu society. . 

. & person or coupl6 io embrace a.nother religion to effect the 2. Marriage )Vithin the prohibited limit is again,st the 
-dissolution. Nor should su.ch proced~ ·be too il.exible as . basic principles of the Hindu Society. 
to destroy the peace ofthefamilybyma.kingthedissolution • 3. The right of a Hindu girl both to her father's and her 
frequent. Causes of such dissolution should be those that husband's property cannot be admitted. 

'have been eli:pressed in the Samhitas. But ~issolution. 4. The dissolution of marriage a.nd the syiltem of divorce 
-sh~u).d ~ever be ~ffected on the ground of t~e change 0~ should be postponed for the time being. 1 • 

religJ.on ,, .a.nd t~ sh~uld be expressly stated m the Code. We are not ·for any drastic cha.!].ge. Change will come 
B:y: ~owmg dissolution t>n ~he. ground of the chang~. of as a matter of course according to the dem.a.nd of the sooietv.' 
<relig:ion, the proposed Code md.4'ectly encourages· a. Hindu · p · II · "' 
·to change his religion. ·, , Al1.T • • . •. . • 

Ohildren.~All chjldren are born Pl the perfectly natural . . 8_edw!f' 4.-(9 The fem>lle ~elrs ~hoald Ill all oases get 
way and the proposed Code should have accepted this fact . limited mterest m the property mhertted b;r them.. . 

..as was done by the ancient Hindus. According to Samhitas • ' (2) (a) Daughter should not be a co·he1r a.l~ng w1th thi. 
<Jhildren are of two kii:J.ds such aii (1) a. ba7!dlw. and &!.so a son (class 1).. . . • ' .. 
·iln!yada and (2) a mere bandlw. a.nd not a dayruJa. , Both were The followmg rea.sons shoal~ be exclud~ :- . · , 
'.entitled to give pindaa, but the iJayruJa class only would (b) A;ll persons ex?ept sops daugh~r 8 s?u m class 2 .. 
inherit. But this distinction was not very rigid, e.g., (c) S1ster, brothers daughter and sxster s daughter m . 
.a child by a widow (paunarohava) was permitted to inherit class 3. , . . 
..according to one sloka. of Manu and was not permitted (d) Father, s Slater~ ~lasa ~-
by anol!b.er sloka. of :the ·same book. The' principle (e) Fa.ther ~ f~ther s siSter Ill c~~ 5. , . 
:behind this classification wa.s that a. child to be incorporated . · (f) Mother s BlS~r a.nd mother 8 s1st:er s son m clas~ 6. 
within the gotra only would inherit. , . If the a.b~v?ment1oned .persoll8 are m?luded .as Jtem~ n 

· The two c.J.asses a.re mentioned below :- _ W:eot oppos1t10n to th~ hitherto recogniZed ~~o1ples of 
• Glass I- (a) Oura.sa-Child by a wife of the same caste, Hindu La.w. ?f SuceesBlon, the anomalous poa1t1on crested, 

(b) Kaetraja-Ofl:'spring of,the wife by a Kinsman or ~y the J?IOV1SlO!l8 o( ~he proposed Cod~ :will.lead to dis
:parson duly appointed to ra.ise up the ia91le to the 4usband, mtegra.t10n ?f the. fa.mily p~opert;r and will be a so:uroe of 

(c) Dattaka--Asongivena.wayby'hisnaturalparents co~sta.nt disse~10n and lit1g&:t1on amongst the divorced 
~not by father alone) to persons.engaging to adopt him, alien elements mtroduced a.s hem~ by the Dra.ft.Code, 

. · (d) Krtrima-Adopted son (not dattaka), P.Al1.~ IV-1\LumiA:GE ~. DIVoROJ!I. . . 
(e) JudhotpanMr.-A son born aeoretly, - 1 Oho!pter 1-Sedwn 3.-The Hindu Soc1ety fonll practical 

· (f) Apaviddha-a. son rejected by his na.tura.l purposes has adopted monogamy as a rule. There should 
'Parents and adopted by a stranger. . · thereforeb~ no ~pedime~t t? a Hindu husban? marrying 

Glass 11-(a) KaniM-IIOn of an wim.arried woman, a. second wife ~urmg the lifet1m.e of the~ wife whe~by 
(b) Sahodha-Son oh woman pregMntat marriage, Cll'ownstanoea 1t become~ necessary for him to do so ~th 
(c) Krita-one purchased as a. 8011, • the OO!l8ent of the first wife.. : • . . . 

, (d) Paunarbhava-Son by a. widow remarried or other· There should be no restr1ct1on to mter-caste 1ll!lmages 
-wise. · ' · ' , . - amongst Hindu as otherwise it will be a. retrogade step. 

. (~}Svay~On.e who has given himself up as 173. A Representative Committee of the Bra.hmo Samaj • 
.a son. · -

1 
• ' We have carefully considered the pmft Hindu Code, 

(f) ParaBava:-Son by another's wife. · • an'd welcome the proviaioll8 relating to Intestate succession 
It :tna.y be noted thata son tt:eated from t:qe point of view and marriage dealt with therein. · . 

of th? fath~r oa.uno~ be a jara;ja, a.nd so jaraputra is not a We note that it is proposed to apply the Code to BrahlllOS 
ment!oned m the list. given above. The term jarqJa was onder the definition of the word " Hindu ", a.s also t.o 
mentioned by ~he anm?nt Hindus only in connexipn of the persons like Buddhists and others professing other religions. 
son :\lb~ the pomt of VIew. of the mother and not of the ·without going into any controversial questions of religious 
father, when the f~th~r failed to recognize the cihild as his or doctrinal differences, we feel that it is )Jecessary for us, 

· own. The term JaraJa has, t~erefore, been misapplied in Bra.hmos, to make some submissions to the Hindu Law 
the proposed C:Ode, . . · · Committee, so far as they vita~ affect us._ We recognize 

Adopted Ohtld.-No child shoUld be given away to that unless steps are taken'now, it might be too late to gei 
·a.l!-Other person as an adopted child by the natural father a.nyamendmentsintroducedlateron,iftheDra.ft.Codeoqoe 
Wl~Out the_ e~rese ~O~t of the ll.atuml mother, because becomes S. part of the law of the Jand. . - -
.she xs a,lso a puzdadh•kaT'InJ of the son born of her. In the The points on which we would like to make our sub, , 
:proposed Code the consent .of the natural mother is not missions for· the present ars as follows ; We reserve 

..... 
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ly stated 80 that ther~ shall be no uncertainty in. 
. b · ·ons should that be clear ' . 1 · 

til right to make further su ID.ISSI · the ht~r. we ask for a. clear statement in the Code -.,;_.aary :--, PARr i. ~ T ~ 0~hat Jaw of-succession will a.pply :- · · · 
Itself 38 

•
09 

who have up to now married under the.. 
· '.A:pplicaticmoJCode. . -that the follow· . (~)ar provll.ioris of the Act ill ef 1872, declaring that 

• 1. Clmt.St~ 2 (2~%0 ~~~!~1;,:at in Clau~ 2 (2) ~~r do not profess the Hindu religion. · ' . . 
~~~ga.mendlnenrdt,J·'~' ad4 the words' or Bra.hmo • - ~b) To Brahmos marrying in !nture under ~he ongmal 
after the wo Q,.. • . this- . . . of the said Act~ill. if the same IS a.llowable 

. The reas(>o for this ame~lling~entotts ~._ lnc)ud·., :n the tenn proVISions . . , . . . 

. .,., ,.. "" ... (see above). . • 1 f th · • f 
,Although we are WI f this Code we des! e to .• t ess- (c) Aftei the suggested repea ? . e proVl!llons . o ' 

•thme·nfad~t'thf~rtthB~b~~reo not a sectas~rsusuchb-caasstetheo! ta~ Gour's Amendment to Act ill (which -Ill8.kes SucC!lSsiOn 
" Q b ted •v .v Act' Iicable to. those who have declared themselves 

Hindus, e.nd should not & tree. th w; b&lieve in the as r:f!smg Hindu religion)-.What law ~f succession will 
c::r~~~u:~!~~fu~~:~i~du, the Mullami ap$~ :to tfose who have a.Jready matned under th~-
__ ., y the Christian and other rehgions. We Cllllllb ?t proVISIOns . uld 'd th t 
.....,an, 1i · nysbape or form orsu nu WedesirethattheCodesho proV'!: e a.-:- .. ~ 
countenance communa Jlillldlnal to thiS: we' th&refore, (l') those Bra.llmos who have hltherto mamed under 
to n..+.,:na which may en co our · ' d to · ill sh uld b &d b 
.t!~~ge that the above.amendm&nt should bema e the origirui.l provisions of Act ; o e govern , 'Y 

t our case . b the Code ; • . . d th Cod ' 
, m; the above 'amsn~ent is made, it :Wonl!st~tio~ n(dces) of - (ii) that in future, Brah!fiOS Ill8.rrymg un er e &- • 

sa.ry to make any J:ll&ntion of Brshmos lll _ shall he -govern&d by the Code ; : {J • •. _ - _ · 
the said clause. . £ d "b'Ie (iii) tlmt in future, persons me 1.\~g- Brahmos who: 

If however the above am&ndm&n~ iS not _ounCI poss
2
1 (

2
), desire to marry under th& orig!na! proVlSIOlll! of Act p:1 : 

' we ur that the said IllustratiOn {d) m ause . should not b& debarred from ~omg so an~ their success1oa 
-~~d be ~mended in the following wa.y. The SS.id should b& governed by the ~dian Succession ·A?t. 

illustration at present is as follows :- · Sam . ' P Al\T II. . · 
" A person who joins the Bra~o. or the Arya . &J 3• The Thaft Code prqvides that the dll.ugh~~ takas half.: 

ia a B.iniitt.'' of a son:s share [clause 7 (d)], and there are sllllilar clauses. 
Jn our view, it should be as follows :- .. · making a distinction between a 'son and a. daughter. • 

" (d) A person professing the Brahmo ;~liglDn ?r on~ On- principle, we Brahmos_ would like to ma~e no dis~·: 
who joins the Brahmo or the Arya Sama)lS .a Hindu. tinction between the Tights of a son and the r1ghts of a.-

'fhe .reason for this suggested amendment 18 that t~e daughter. We would therefore ask that wherever· uneq~. 
f expression " a. person who joins the Bra.hmo S~maJ " distribution has been. provid&d for under t~& Code, thisc 

does not neceSBllrily includ~ all Brabm6s; alsoy~a~d_ifferent . should be suitably amended. 
inbJrpretstions may be given to.the word · Jonung the 
&maf." 'Is a Brahmo who was not a. membet ~f any , PART IV~ . ', -. 
particular Samaj, e.g., the Sadharan,Brahmo SamaJ! etc., ' · De!f!et38'of prohibited relationship. 
to be regarded as a Brahmo ~ In the Draft emphaS\B has ~ 4; Clame 1 (b).-It ~ay be conside~ed whether similar 
been laid_ on the word Samaj. · W& wish to base it on prohibition should not be introduc&d 1D the case_ of first-
the brcader ·ground of fa.ith or persuasion. . . cousins, being " children· of a brothe:r and sister • Ol' 
· 2 Om1l8e s . ...:W&notethattheSpecialMarrlageAct (ill · clilldren of two sisters.~'. Surh marriage between first 
of is72) is gomg to be amended by deleting the portions cousins are repugnant to us. If this, amendment is· ~de · 
;ntroduced in 1923 by Act XXX 'of 1923, popularly kno.Wll then acU a.s the end of clause 1 (b), " or the (lhildriln of; 
asGour Aot. a brother- and a sister, or t4e childr~n of two sistlll's.:' · . 

WedesiretopointoutthattheSpecialMarriage Actwa.s - - Saoratin,ental'Marriage.!l. ' 
eiw.cted at the instance ofa.nd for the benefit' of Bra.hmos, 5. The portion·under the wmds "Alternativ~to Clauses~;, 
and t~ell)fore it may be ,noted~ this coune~ion that most 4 _ 5 " [being clauses as in the Bill (as introdueed) and not> 
of 'the present Brshmos have been marned under the fu the Code ]--<lontain provisions _ which are· wholly
original provisions of Act IU of 1872 (and not und~r the ' inapplicable to Bra.llmos and we reject the sp.me. W&._ 
amended prevision of the Gour Act}. In such marn~ges, proceed to deal with the provisions for• "Sa.cram&ntal r 
the parties have declared the.t they do no! profess the H\lldu - Marriage 11 as in the Draft Code. . . . 

• . or the other religions mention&d tb,er(!in. Presumably, Cerem<mie.!l required. .., ~.: 
th&refore after the proposed Code becomes Jaw and Brahmo . Clause 4:-The Draft Code provid&s fu thi~ clause 4 (1)<,-

, marriages have to be under th& Code, the said Act ill that a Sacramental Marriage may lie solemrrized in aceor· 
would not be available to any· Brahmo, who. by virtue ·of dance with " c~toma.ry. ceremoni,es ", and " custom" 
thedefuiition Of« a Hindu II in thfl 'Code WQ\lld be included i~ . denned at ;page 1, , CW'UIJe 4, .and must }laVE) the force 

, under th& wider term'' Hindu." We want to be c&rtain as· of1aw. 
regard&-. . :' · ' • · · ;ro avoid any question as to whether the nsual Brahmo· 

(a) the law of the succession whicn will ~overn those ceremony satisfies the conditions necessary for :its bt-ing ! 
who h&ve hitherto _marri&d under the. original provision consid'ered a" Custom" having.the force of!aw, _we would: 

' oftheAot,declsringtliemselvas'asnotprllfessingtheH:indu strongly urge' the following am&ndm~nt to· clause 4-
religion; · . ' . ' (page '14). · . · 

· · (b) whether in future a Brahmo desiring to marry , Attheendofclause4(pagel4)add...:.. _. 
· under the original provisions of Act ill would be allowed · "' (3) A sacramental me.rriage may also be solemnized 

to do so after the Code becomMlaw, and if so, what )aw in_ any religious foru1_which shall be generally acceptable-, 
-of succession would govern tbem. to' the members of the comm1:Ulity to which the parties 

' As to succession- · , belong, and_ which shall include thE> making ' of mutual' 
Whichever law of succession is made a.pplicahl& to prlj.lllises as to one party taking thE. other .as .his or· her;. 

'Brshmos q.e., whether the Indjan Succession Act or the spo\Jse." -- · ' · . 
sucoossion under the COde) it should b& mad11 quite certain The rea.son for' the aboye amendment is obvious. ";rhe-. 
and unsmbiguoUll. · J>rOvis~()D as to '1 mJ!.tual promises." at the end of the-. 

4 good d&al of uncertainty and confusion has be&n created above suggested sub·clause (3), has been ins&rted as we 
by some judicml interpretations lnotably in 49 Cal., 1069, co~sider. such provision essential, specially if there is :Pc;"; 
per Grea"~• J) whereby it. seems that an anomalous reptratton. . · . . , 
position has been 'created. Thus, a. person who has We ma.y add that Brahmos do not perfonn any cere
married under the original provisions of Act ill of 1872, monies before any sacred jire, and therefore sub-clause 
after declaring that he did not profess the Hindu religion- 4 (2) does•nota.pply to them. , . -· " 
ha.8 boon ·held to be governed by Hindu. Law ; wh&reas 6. As regards Civil Marriage _ · • : . · 
a. person who hall married after declaring,.that he proje88e.!l · ':Ve . would prefer to' have the' wori[ " solemniz&d ~~ 
fhe Hindu. ~eli{fion after Gour's amendment, is governed , substituted for. the word" contrapted " wherever it occurs 
tmder section 24 of the sa.id Act by th& IndianS~ in this'cha.pter: ' • · 
AclA~ • . :·. - . · . - The word '~ solemniz&d "·is used throughout in Act· 

far we ~ow 'want IS that the llOSltion as to succeSSion, m of 1872. . The word perhaps l&nds more solemnity too 
110 

, ea ~_are concern&d should be definitely and . a marriage ceremony. · , . · · ... . ' _. 
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· Fourtk sckei/;ul£. , practice cori'sistently with the principle of social j~oe. 
In item 2, containing .the declaration to be signed by the Apart from the ideal of jlll!tice and equity which should 

:'Parties- ' govern our actions it has to be remembered that as a 
. Add, after the worq "Jain,,_ thd'words "or th~ social beiog man•has certain respJnsibilities and duties 

Brahnio.~' . · . · _ biodiog upon him ; a.nd they are of different orders· ill re-
The rea.sons for thi!l amendment have already been . lation to the state, the society and the family. The 

.stated abpve. . · . · centre of gravity of human life is the family with which 
l74. Mi. s. o. Roy, Retired. Government omeer, the right of private ownership is ioter-i'elated. Conse-

:I'be proposed legislation is of a far-reaching character quent~y it is not merely his sense ~f responsibility and duty, 
. .affecting the J:[indu community as a whole. but his natural love and affect10n as also the ioherent 

2. p.,rmit me, Sir,· to offer, a_:~ the outset, my· hearty instinct of man that prol)l.pj;~ him to do all that lies io 
. congratulations to your committee for the noble task his power to maintain the integrity of his family with its 
undertaken by it for the amelioration• of the social .and property in fact. It is true tha.t io modern age the spirit · 

.mora.! conditions of the Hindu society divided as it is of individualism has widely spread in the economic sphere 
into diverse .. sects, communiti.es and la.ngua.ges whose · and led to the looseniog of fa.mily ties,' whilst the cult of 
-cult'uili.l outlook, traditions and customs grea.tly differ,. communism wbich is sprea.diog io our country is more or ' 
The reform movement· initiated by the Brahrnos of hal· less antagonistic to priva.te owners hlp. • But so long !\s the 

.lowed memory in the middle of the Nioeteenth Century present structure of the society remains -a.s it is, his fa.mily 
awakened the consciousness of the Hindus to the evils will remain the object of first and foremost conceQt of'the 
that were rampant in their society. And a. rea.liza.tion head of the family. Justice dern~nds tha.t the fatb.er of .. 
has now come that the salvation a.nd redemption of the fa.mily should deal with his· children justly and equitably. 
Hindu society must be the · prio!ary concern of our But no· one would want to claim that this means he must 
,people, ifo it has to holli its own in a world which. is striving deal. with all bia children on a.· principle of strict ma.the• 
for. self-determina.tion and self-realization. . II!atica.l equality. Rather does the father deal out t() aU 

The· Draft Code is of special interest to the Brahrnos "his children a.ocordiog to their merits. This is true dis-
. as a community a.s it is for the first tio!e that they are tributive justice which does not differentia.~ a daughter 
. going' to be recogniZed by law a;~s Hindus ; and as the Hindu from a son. The principles ,discussed above should be 
La.ws are to be ma4e applicable to them. Although the made genera.lly a.p'pUcable in all ca.ses of succeSsion. ·And . 

· Bra.lu!o eommunity forms a' comparatively ·small, section legislation should not override them. It is, therefore, 
-of the vast Hindu society, its views should command. a matter for serious consideration whether ~be propoded 
. respect as representing the opinion oh section of the people el\actment would not be prejudicar to the in'iierest of. the 
whose a.dvanced ideas about social m!l.tters' are well- Hindu society ; · an:d whether a. :inore flexible ·and yet. 
known; A committee of the Calcutta. &eotion of, the equit!l'ble provision could· not be made for meting out. 
Brahrno Samaj has already submitted a hote to your tJ;Ue distributive justice to all the members ·of a family, 

-committee, .but for want of sufficient tio!e at its disposal irrespective of their sex. The expediency of limiting the· 
the committee's note'wa.s unfortunately sketchy and more sha.re of the daughter :iJ1 iotesta.te succession 'to half of 
:or less ·m the form of a 'catechisJl].. It did not submit that of the· soh will be no answer ~~~ the objection ra.isad-
:the considered ~inion of the· Bra.hrnos as a community above. . . 
-on 'the various points deserving their consideration. I, 5. MaintenamoiJe~~'lau.se a, Section II, Part III-A of 
therefore, take the liberty to submit for tbe consideralli.on Draft_ Oode.-Tha omission: of .pr()vision· for the education 
·Qf your committee my personal views as a. Br!l.hrno which, • of dependants falling under the ca.tegory of minor son,/ 
I believe, will be shared by: ma.ny of my co-religionists. )llllllarried · daughter, Widowed daughter . o~ . ·widowed 

3. Definition of 'Hindu '-Ow:use 2, Part I of Draft. daughter-io-la.w out of the estate of the deceased is open 
.()oif,e."'-As Bra.hrnos we a.re much interested in the d'efi. to-serious objection. If the exi.Stitlg law is .ilent on this, 
nition .of the term : Hindu ' which calls for our special the .omission should be me.de gooil. for. reasons which af1! 
~onsideration. · If one may be permitted to say so, it looks too obvious to be mentioned. Tb.e society. cannot ·afford 
·~ if Brahrnos have been roped in som3what as a.n act its members being denied the light of education; and it• 
"-of grace through the ba.ok door, they are not recognized would be a. stii.ndiug reproach to the Hindll society if it 
.as Hindu by birth nor is their religion: con~idered to be a did 11ot remedy this defuct. 1 ' ' · 

·form of Hinduism .. Apa,rt fr~m.. the teo)mic!ll. objection · _Ola!U!e 5-[)epend:tnls' .enum~rated.-On th~ · b;nis of 
·:that receurse has been ta]Een to extend the 1;cope of ·the .. ~ut.ual.fid-3Jity in m}rriage between mln and wolD.3n 'the, 
-definition to a ·Brahrno through. the m):iilll!l of~" Dlus- , d\-aft Cot1e has provulei for monog~mou~ mc\rriage. As.· 
:tration" by exoludiog him ffom the · sub3!Antive · pro- Br,ll>lirnos we look upon in~rriage as a. m~ra.l and spiritua.l 
vision in: the Coda, ·we Bra.hrnos as a comm~nity. cannot, Jnstitution: a ma.n !!lust be true ·ap.d f~ithful. to his wife 
.agree to being r<;~legated M a posit~on whic\! is hardly .as· she . must to her husba.nd. The diotaj;es of Brahrno 
-.consistent with our se!ise· of self-respect/ We claim mora.! principles reject any form of deviation· from the· 
that if we are to be treated· as, m"mbers of th& Hindu high ideal of ia.rriage, And we oonnot;. be a party to' 
:society as equal partners with the other sections, this the recognitio whether directly ·or iodireotly, ·of faith. 
:Should be based on the broad principle of Nligion.- Tb.e le'ssn"ss l on t e part of a m'lrried min .. We would~ 
_transcenciental idea.ls and conceptions of :J;Irahmoism, therefore, strongly l!bject to a minor illegitim!l.te son, an. 
its living faith in one God and its spirit of harmony should unrna.~tied ill'lgitimg,te daughter and a c;>ncubine beiog 
be recognized as ·beiog an a.dvanced form of Hindu reli- treated as • relatives o£ the decea,ed' who '· sha.U be dedmad 
gion without any affiliation to it. , It is, J;herefore, strongly to be his dependants·• a.nd shall be entitled to main~nanoe,,: 
urgeil that persons professing the Brahrno religion should It is preposterous to think tha.t 'IVhile oha.~tity is dem'l<nded . 
be placed in t)le sa.m" ·category as those proressing of ·a. woman, a. p~mium should be gilffln to· immorality 
Buddhist~ Sikh _and Jaina. religions in. sub-clause· (2) of and ioconsta.noy .on the pa.rt of a man. Even if sueh, 

·~lanse. 2_. Incidently it m&J< be poioted out tha.t ''A person · evils.hil.ve been practised in Hiodu Hociaty and the 'axi~tiog. 
who jo~'l!ll • th& Bra.hrno Sa.maj " is not ipso faoto a law has connived a.t them, it would seem that the tio!e has 
• Bra.hrno.' for,. there are ma.ny Hiodu members of the now come to purge it of them. The law should not -
Br~~o Sama.j who have ~ot em-braced th& Bralup.o _countenance concubioa.ge in any ·way. The sta.te m!loy 
:relig10n. . · . . -. ta.ke care of illegjtio!~te children, but they should in no 

4. lntestale 81Lcce$siol'lr-::-Part U of Draft Omk-The .circumstances be treate:i. as ' relatives.' .of the. decea.~ed 
remova~ of s~x: disqualification, abolition of the p,rinciple and given. a po~ition of equality with th'l legitinnt~ wife , 
of surVIvorship _and also the right by birth in property by and. children. It m~y, on the other ha.n1, oo urgd:i that . 
i!OfUS by ~\ICOOSi!lOn from their fathers, and the recognition the illegitio!lte' child,-e!l should not be pe.uJizef for the- -
'? the wtdow a.n_d daughters as 'simultaneous heirs,' jll· sius ·of their father. A> a. compromiH it is SU6lelted 
,mtesta.te suooe.mon M well as .the abolition of limited tha.t tb.e practice should ~ea.~e once the Coiil h~s O()Jlli) into. 
-estate fur w_omen and_devolution of interest in joint family opera.tion. Such proce:iure h!!.s been 8:.:ioptei .with re!~ct 

· :property bam~ themam priocipl~sundedying the provisions to certain forml of a.:ioption which have hitherttl, ~en in 
. ~.regard to mtestate .successian1 a very vehement oppo- . vogue but 1which it js . p~opose.:i to a.b,li'lh in future [of 

i!lt!on has be~n m!l.de by a section of the Hiodu community. note to sub-.;lause (1) (c), cla.tne 2, Pa.rt .II a.n:J,. olau1e ·.1, 
. As a champton of the cause of women the Bra.hnio Sama.j Part-VI, Chapter IofDtaftCo:ie]. · . . . 
has all along advoca.t~d ~he priociple of equality of rights 6. &~rarMnlal m'lrriage-'Jhaptu 1-Part l·V af Drafl 
of t~e female sex: both. m secular and religious matters ; Cotk . ..,-Wa 'w<>uld prefer cla•1ses 3, 4 a.nd 5 as dra.fbed by 

: and 1t has, always been 1~ ~im to g~ve effect to it in a.otual your comm~tt,ee as the provis!ous thereof are not repugnant. 

· .. 
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din roperty 'on attaining majority;-:-e.- possii)ili~y which is 

fiJ olll' principles and as thome.~arnaof· tt~ s~:=ed S:~C:J mft ~ery doubtful in the present condit1on of ~h~ Hindu society. 
th customary cerem ~ 4 (1) In the circumstances set ~orth above 1t IS ~uggested for 

to · e ·zed • sacraD)ental marriage '-vide clause the consideration of the Hmdu Law Ccmm!ttee whethet 
bete(OgiD aa "• committee. -We claim that Brahmo sh Jd t b d £ the setti!J ff f h 
as ID:afted bhi~chyo':" sole-";•ed with relill'ious rites and a prpvision ou . no e ma ? or . g c, o . t e 

age w JS ..,_.. .,. ~ f · property given as dowry agamst the daughter s . 8.bare. 
lD&m tak in the name of God is the highe8t orm 0 The dowry system '1\hirh is eating in~o the vitals of the 
vows : l!larriage and should be recognized by law. Hindu &oc!ety by pauperising ~e nuddle · claEs families, 
88~men ltdioo of f1Ulrrioge-Olat~8e 30, Chapter 1!~- is an evil '1\·hich is so rampant m our country, has to be. 
~ ,1 iv.W:tDraft Code.-The principle that any proVISIOn countered if not eradicated root and branch. .And the· 
f~ divorce that may be adopted in the Code shou.ld best way 'of clJecking it is to neutralize its baneful efiect 
perate impartially aa between the husband and the mfe in the manner suggested above. In this way a long over •. 
~ commendable· and it ill also agreed that divorce should due and momentous measure of social reform could J!erhapg. 
:ot be allowed ~pi in eirC'Um~tanw in whick jtl81ijicati?'l be achieved. ' ' . 
for " ill of the plaimst de8criptl01l. and wh~e It W!l' ~815d6 1'15. convention or the Teachers of the D.eaf in India. th 8tandard of morality. But if there IS defimte an 
un~eniable proof of a.. husband or wife being '~curably Our attention has been drawn to the. propostd draft 
of u und mind,' • ¢ering frolD a VIrulent and mc~rable Hindu Code. The association that' we represent has a 
{orl!lrw:,f leprosy • or 'suffering from a venereal ~1se~se right to be heard in )llatters affecting the deaf. mutes of 
in e. col!lmunicable forlD • is not suclJ e. case of the plam· the soil. We desire tq, be orally heard by ~he Ccmmittee 
e8t description • to call for iDl,mediate diSl!olution of in Calcutta. We.are, liowever, glad to be' able to sur:rcrt 
marriage ! It is not, therefore, understood ":by a stay the amendment sought to recognize the right of the deaf
of seven long and pa.infu1 years has been pr\lllcnbed before mutes· to inheritance, for the foil ewing among othr-
the aggrieved party ean present his petition to the com- reasons : 1 · · 
petent Court. The ·period of seven years, it seems, has (1) Moral grounds-the crippled children of 'th& 
been fured arbitrarily as medical c. pinion does not appeRr deceased should have better right tp · inheritance .. It is: 
to recoml!lend it. It is cruel to force one-It' husband_ or said in the Bible that 'Ye shall enter into anbther man's: 
a wife-to submit oneself to be tied in wedlock for such a labour.' 'fhe matter of inheritance is -.one wch thirg .. 
long period and to live e. life of perp.etual mental angui8h So it is only; moral to let them enter into anothet man's: 
with one suffering frolD e. loathsome disease or an incurably labour who cannot labour thEmselves. · 

· unsound mil,lll. Is it not unlikely tbat such a :tiarsh provi· (2) 'fhe di:af-mutes were denied inheritanre prenn a-
sion ·will be the .froit.ful cause\ of immorality thereby bly on the ground of inability· to manage the inherited' 
defeating the very object of the law! In all such cases the property; :But the preSEnt-day education of the deAf
Court 'will necesl!arily have to rely on expert ~dical mutes has gJe~tly altered the situation. 'fhey, 'II hen 
opinion and the time factor will have no relevance.· Thene trained,' are· made useful citizens able. to suFFort tli£m 
why not dispense ·with the proposed embargo! 'fher, 'and-their family. We have a long list of such qualified' 
is another aspect of the que8tion involved which seems deaf-mutes' who compare very favourably with their 
to lulve been overlooked. Social hygiene and social welfare fortunate hearing brethren. · · • . · . . 
del!land that persons suff~g from venerea~ d!sease and (3) A· minoy son is not denied .mheritan<!e. Bi~r 
lepro~ as well as ~ose of mclll'ably u~oun~ mmd should estate is looked after till he is adult. .A deaf-mute cl!ild; 
not, m the be8t mu:rw of the so~ety, lie ~owed to J.ili:ewise may come to possess all authority over his estatl' 
beget cl!Udren sutfermg from ~e. l!lll~ of. therr p~ts. • when he is properly educated to assume such re8p<Jnsi
There sh_ould be enac1!ed e. ~ecilll legiel~t1on prescnbmg bility. The Post-War Educational Plan (Sargeant Ccmmit. 
the mamage.of JnclJ persons, Buell a l11w IS now overd;ae. tee's lteport) . visualizes compulsory education of the 

1 . II deaf-mutes; by conscription. Any legislation should, 
I venture to sublDit the following )lddition~l suggestions therefore, take into:cogniza~ce. the march of ~v~nts. . _ 

on the question of intestate succession dealt with in para- . . .!4) I~ the remtal. of Pmde. Mantras . IS eesentJ81 
graph 4 of lDY previous opinion. In doing so I have been for. mhentance of:the paternal. propert~, a preEent c:Jay 
prompted by e. sense of ju8tice and 'equity, having dt1e tre.med deaf-mute JS c~pable of such funct1~n~ · .. 
regard to the pressing need of the social and moral uplift . (li) .A deaf-~ute 1s not synonymous 'W1th a'! 1d10t •.. I! 
of the Hindu community. It is a matter for deep regret deaf-mute u.ntramed to spe~ch c~n have l:cth 1m;preEmn 
that e. ho8tile attitude has been taken by a-secticn of t~e ~nd e:xpresslon by natu!al sJg~s.. I~ a deaf-mute as !UC·~ 
Hindu community in ]lengalagainst the propored ccdifica- IS accept~d,as Co~rt w~tn.ees.lt 1~ dJftlcult to see whEre JS 
tion of the Hindu law which has been undertaken in its the bar m acceptmg b1m as a. nght ·person to inherit Eis 
best interests, and that no construdive suggeEticus l:a>e paternal ~roperty. 

1 
. 

yet been l!lade. • _(6) . eaf:mu.tes. are entit ed t~ all othu impcrtsnt 
In 'Paragra'Ph 4 of my previous letter I made- an anral sacnmom~l 1nst~tutJons 1uch as, E'amd ihnad CeH-

for the application of the principle of distributive judke mony,' 'Mamare.' an~ '~·hradh cemrcny .'· ete. , 
in intestate ruccession without S(·:t jlistinctkn. ·At the PreEllm~ll!y thEn bar to mhentance is more eccrc:a:ic 
&I!Jile time it is recognized that it is dilllcult to enforce this thon rellf!IO~s. . . • , 
principle in actual practice llnlees it collld have hen We sul:m1t the abov~ m the :hope that the '!l'eJI.:o:eanirt 
possible to ~t up an ~gency which lDipbt decide earh caEe st~rd ta~en by th.e ~Jrdu law Cede ,(.ilmerc':o:ent) Ccm-

, on its menta. Be.VIug regard to the. badrward eocial m1ttee will be mamtamed. 
conditio~s still prevaili11g in .. llengal and' the litigicus • ·176.:'Ihe PIESidtnt of the Convention of the Teacliers: 
tendenc1es of our people one 1s f~rced to entertain grave· . of the Deaf in India. • , · 
dou?ts a~ to whether the propose~ law oof intestate sue- , I, as President of the Conventicn of the Teach · ~f tl:!e: 
ceam?n, if p~ssed, would autcme.t1ca~y ope~a~e. :without ·~eaf iii India, mu8t at the outret accord our stro~rs 8 pre-
the mterventJon of the state at lea8t m the m1tJal stage elation of the omendment d b I! F. 
for it·is difficult to reform a society by legislative action ' in clause 23 of' Part II m pr?pos:h by your Ccn;mJtt~•f 

It may be pointed out i?lter alia that the ro · · ~ · . h , h' h re OVIng e ar to the nght o 
the a lication of the Partition Act of IS · p VISion .or m ef!tance w lc ,the ~eaf.mutes ·:have been· labouring 
gua.JP the interw o£ the melDbers o:3J:! o~er to safe· under EO l?ng. It IS ~ nght m~ve in the rigbt djrecticn. 
may not be of real help to thel!l. or the daugh~~~~t!e~il~ J'e.~el~ri~~~le,: Which the dl8,ql,aliflcation was based, 
in the sh8.1'8 of e. property. For the b e . ! . . ese persons are 11:S competent to perform 
joint family may not be in 'e. ' ositi.:em ers of the the relig~ous ntes which 'Conauce to the spiritual welfare· 
the daughter's sh8.1'8 even if they Jwed to to purchiW!e of the deceased ' having lost much of its force by reascir 
the other ha.ud, the daughter's sh~ were pur~~S:ci b~' thn of ~dJq~btb and.~~ to 1at~ scient.iflc education of the dear 

. other members, wlult gnarantee would th b th e ~n .u oys 1 18 on Y JUSt and proper that the stagger·' 
· de.1:1ghter should not be robbed of her mo:;. 1 e·Si~t t~e · mg dlsfdvan_:gesi which were put in their way should alscr 

the expedient provided in ela"Qse 28, Cha ter ii p ar Y cease ? e;n · . t may .. be useful· to point out in .thiS· 
. that the property given in maiTiage as ~0 'sh art IV, conne:tton t~at a. very h1g'h percentage of these boys wh<n 

held in tru8t for the benefit of the wife witb'ile 0~1~ b~ P~~pe:ly tramed become very useful mem hers. of society 
eheeki.ng"the dowry evil, is not likely'to be of'anl ~ W 8 , ]:Jupp~rt themselves and their family. The Post·' 
~0118 llhe is in a position to enforce her right t ~~~h · . ar ali . ucationaJ Plan (Eargea.ut Committee~s lteportY 

. o e .VIsu zmg. compulsory education oLthe deaf-mutes by· 
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eanscription will. further facilitate_...a~quisition of all the During the llt!Jt terrible fa~ine in Bengal, large number 
necessary equipments by the boys to render t,hem fit and of people were .saved from cruel death by having their 
intelligent members of society as t?eir normal brethren. food at those Chatras .(152) particularly those run by the 
We have a long list of such. 9ualified deaf-mu«:s who Mulliks of the Marble Palace, the Maharaja of Natore, the 
as regards intelligence and ability to manage theJr own · Devs of Seva Bazaar, etc. • ' 
affairs can compare very favourably with their fortunate Is looking after the free kitcherui run out of funds 
hearing brethren. Moreover the proposed amendment is collected. Ji:om: ·wealthy Marwari gentlemen, the only 
very salutary in another resp!ot in that. it has set at rest kind of social work 1 And do these ladies who look after 
the doubts and anomalies as regards succession, created by the kitchens created years ago by trust by their ancestors 
different contradiQtory judicial interpretations given to do nothil)g of sooial work 1 • 
the text of Manu and Yajnavalkya on which their exclusion l hope you will not call it pedantzy were I to mention 
from inheritance was based and thereby has removed the the names of a few of the social work with which I am 
discontent prevailing in the society. . connected and which connection in some Qases runs over 

Finally as we constitute a body who can speak with some four decsdes back. As early as 1905 in association with 
amount· of authority on the question· .of education of the the late Mrs. Madhuri Qh!tkravarti, . daughter of Poet 
deaf-mute I would crave the indulgence of an opportunity 

1 
Tagore, we founded a· girls'· school at Muzaffarpore in 

to 'place our views in greater·detail in support of the amend- Behar. Previous to that there was no provision of female 
ment before your Committee· if and ··-when you would. edl!co.tion there. I was the secretary of the school as· 
consider it necessary. For this purpose Calcutta woula also of the 1\I~affarpore :rr!ahila. Samiti for a number of 
suit us best. years. . · 
· 177. Mabarajadhlrajah of Darbangba, .President, 2. Hindu Mahila Asram at Benares, started in 191'8, 

Ben'gal Llndholder3 Assbcbtlon. for widows, orphans, and other. helpless women. We; 
a'ttempt to .help them to earn their own livelihood by 

My Association is of deliber.ate opinion that this is not learning little handicrafts. . 
the appropriate time and opportunity' for embarking on a 3. A branch of the aforesaid institution is at. Cal<).utta 
legislative l,rieasure Of such vital jmportan'ce to the entire and I .tm the President of the Bor.rd of :r.ranagement 
Hindu .Qommunity. The matters sought to be altered, of both -the bodies-: ·· 
modified or otherwise amended go to 'the roots of the vast 4. Matri :r.fath at Benares (District Board). 
Hindu society and as such require cool, sober and dis- 5. Kshirade Basini Silka Asram. 
passionate consideration in the light of the changes which 6. Nari Siksh~ Parishad. 
are occurring in the thoughts of men and in the structure 7 .. Baui Pith High School. . 
of the (ociety and so my Association ·thinks that men's I am thl' President of al) the above 1nstitutions. 
minds are. now unsettled, bJ; reason e~pecially of the war 8. Vidyasagar Bani Bh_avanisilpa A:srsm of widoWI!-
situation, . therefore the Code should be brought before A member. 
public for consideration som~time:after the waJ• is over: · · •. 9. Nari Ka.lyan A:sram-A widow's home started over'l5 

. My A:ss?da!'ion thinks that !'he Code as it stan~. now is years back by the late Achacya P. C. Roy for abducted, 
htghly OBJectiOnable and. detrimental to the stability and kidnapped and fallen or repentant women. I am the 
well being of the Hindu communi~:!'· The draft Code is · Secretary of the Ladies' Committee. . 
·definit~yprejudici~ltotherightsa)ldinter~tsoftheHin~u i also like some o( the witnesses yesterday, request 

• prol?.ertted classes m general and to the Hindu women m the committee to see- for theoiselves any of these insti· 
parttcular .. · . . . . , . . . . . . tutions and have the "views regarding the proposed Hindu 

My Assoc1at10n ts of opuuon that 1t IS ~aJX and unJUSt!· Code of their inmates to find out if any one of them would 
· fia~le o:n the part of ~he Goveri!-n;tent ~ mterfere th~ough support the proposed· changes. 
legtslat1ve measures wtth the religtoqs nghts of the Hmdus . . . 
on the plea of giving them a unified code of Jaws to the . Wl:!ile commg here lreoe1ved by PO:sta ~etter from some 
Hindus governed under all schools of,Hindu L!tw. gJrl .stude~ts of the Calcutta Umv:erstty. The letter 

Hindu religion, Hindu culture; Hindu customs and sp~s for ttself. In ~hat letter the wn~rs h~ve expres~d 
usages and Hindu· law are indissolubly connected and ~gamst .the changes m the law ~f inhentance. ~at 
therefore any attempt to seriously intetfere with any of IS they ,do not. want ~ share .th~Jr pate~! properttes 
them as they stand now should be resisted, in view of the along With thetr brothers. This 18 spffiment reply to , 
fact that they are integral and inseparable parts of the those who ~me. to speak for all the gtrl students of the 
vast Hindu population an!l that th~y derive· their origin Calou!ta :Umvers1!:f· .. ,• 

.. from Hindu scriptures and revelation.s of Hindu sages in · · -
days when Greece and Rome were not -even heara of. 179. Mr. Benode . Behar! Das, MediCI\! Practitioner, 

So 1!1Y Association begs to enter it£!. emphatic protest Secretary, UnregiStered Medical Association, Baberbat, 
against any attempt at legislative interference with· Hindu Khulna. , _ 
law and customs as they are now; simply because a sectlon I. R~ference-Ewtry (1) under class 1, .clause 6, page 6 . ...,.. 
of the Hindus declare themselves to be progressive and are O~y w)len the intestate is survived by no '. simultan?Ous 
anxious for the radical changes as envisaged in the Hindu h~!IS ' other than a daughter, the daughter will be ent1tled 
Code. ' tQ inherit her father's estate. H a daughter succeeds 

178. SrlmatM Anurupa Devi. , 1 · •· . to her fath~r's ~st_a.te. while he ~ ~ved hy .other simu!· 
, _ · - . . taneous heJr's 1t 1s likely to gtve l'lll6 to vanous troubl 
It has been·said yesterday by son;t-e ladies. that oppositi~n . and disturbances in many cases. . . · . 

comes from· those :who had done little soc:ral work among' Just as an adopted son, after the change of his former 
women and that they themselves. had don~ a. good deal gotra, is divested of all rights over the property -of his 
and. that they supported the Code. ·, . fopner father, similarly a married daughter also, after the 

Social work is never the monopoly of any one1particular cliange of her.gotra due t<i marriage; should.not be entitled· 
group. Elderly women are .not born . elderly. ' They had to her father's property. Unmarried, daughters should, 
tl)eir ~ounger days. And they-tot;> began their social work pdor to their marriage, be entitled to maintenance out of 
long ago, in fact much ea'rlier than those youn'ger generation their father's estate. and tree.ted...like married daughters 
was born. ~ome of the witnes~es said yesterday that the after marriage. But if 11 married daughter has no mean 
younger generation was. all in favour of the Code. l do · of subsistence and if the income of her father's estate 
not kno:w how they can speak in-the name of all the younger is such that the heir to that ~state may after defraying 

, generatmn. At best they csn speak either. on. behalf tlie cost of the maintenance of hls family render help to 
of their associations or for themselves personally. others it should'be obligatory o». such heir to help that; 

Soci~l work is never 'of one kind. In our large Hindu .destitUte daughter, as far as .practicable, in meeting the 
familie~, e.g., the Maharani of Natore, the Mulliks of tbe cost of her maintenance. 
Marble Pa,lace, etc: I am only giving two names, much 2. Reference-Clavae 13, paqe 11-Righls of womell. over' 
provision is and has been made for social work, Relatives i stridhanu . ..:,H .there are no success<irs excepting the said 
in indigent circumstances and destitutes are regularly:· woman, the latter shall have the- same right; over tha11 
supported and maintained.· In big families th~re . is' property as a man has over the property acquired by him • 

. regular provision made by Debutter Trust to feed .largll But if there are other successors, the.arrangeme)lts regard. 
'number of poor people dailv. And who looks after them ¥ ing th~ said property should be made as it used to be 

. Is not that social work.~ • before th& commencement of this Cod.~· 
1-39 . 
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unimaginable thing he.ving no pa.ra.llel ~ the world.'" 

. 3 1/tf~tdi-clawe 4 of dauu . 7, s&:'Je ~J; possessed of e. non-Hindu mentality e. seotton of the so. 
.:...lin the O()IIl!6llt of t;b.e guardiai_~ .no called Hindus, mentally degene~ted. e.s they were &nd 

Re6~'"':"·m~ .... e caseofthemaniageofammo~ mdow. · · ti fro e. fore1gn system e. th 
reqtriredord•• :"::.t r:;;ple -·y not through ent1cement, or drawing their lllspU"& on m . s ey 

In - ..... """ d Qid. endeavoored to introd~ce the system of divorce and 
~ th ll o allurements, or by force carry away an that of marriage irrespective of caste, creed and golra. 

er e Tow who is a minor and has not yet ~y deve• and e.s a result the Civil Ma.niage Aot wo.s passed. This ::::J ;:power of judgment, it. sho: ~ p:VId~ta= Draft Code goes a step a further and suggests amend. 
the O()IIl!6llt of her lawful guatdi&n ° 0 

ments rege.rding Hindu marriage which are 1>f far-reaching 
bofm:e her JD&triage. · . oi1d • if consequences. From the nature of these amendments 

4. Refemu;e---Clause 30, ·" P~ree for d~8 10n he it appea.rs that. the ideal. of chastity .d.estroyed and tlie 
fll(llriage ".-If the wife is barrsn or <~!--sed, t Jiin will be ti ted d t bl 
husband may divorce her ~d take another m her .place. conjugal life of · dus come VI a an rou e. 

But if the divorced wife has no mtlllollS of protection or so::\)a~bhaga, mitakshaf(l- and other works of this 
maintenance, it should be obligatory ~n her former husband kind have clea.rly discussed the question of succession. 
to look after her, to protect her against rape and oppres· h · h 
&ion to arrange for her medical treatment when she 'The dirsction of the sages given t erem ave no right of 
. tans' ill and to provide for her ma~;enanoe in gene~l. inheritance assigned to a. da.ughter while the deoea.sed is 

5. Referenu-:Cla!Ult 10, Part,, V- De f~ guard1an sufvi.ved by a son. These also contain provisions for 
'IlOilo deal with minor•6 property .-If the disposaJ. of !}le defraying marriage expenses of a da.ughter aopording to 
aid property becomes unavoidable and if thereby.the ·one's capacity, in order that she may be• married to a. 
cllanqe of gain becomes greater than ~hat of ~oss, the suitable bri<Jegroo:m. In spite of this if a dtJ,ughter 

_,, __ .., "" · h 11 be ent tied to dispose of is' given any title to her father's estate, the result will be 
.kj'nclo gusrW..u. .. we mmor 8 .a. 1 

· tha.t she will never lea.ve her husband's house and come to· 
the property on behalf of the mmor · 

· (a) As for example, when some portion of the minors' live in that of her father's. Consequently it will become 
propertyorthewholeofitisgoingtobelostona.ccountof uila.voida.ble for her to sell off her share in her father's 

_ debts incurredor due to some other cause the guardian estl\.te and that to the highest bidder who may hapj:,en, 
shallinthatcasebeentitledtomortgageorsell.a-portion .to be her brother's enemy. This will. lead to complete· 
of such property in order to ~ve the relll&i:n.ing portion. estrangement between the brother and the sister. In 

(b) Or, if the said property is in such a c?ndition most cases therefore the brother will find it difficult to 
that its disposal by the said-guardian bring about mprove- live in his father's house. A law has been passed regarding · 
ment regarding it or cause .an inarsa.se in the income of the life.-interest of &·widow in her husband's property even 
the property, he shall be entitled to dispose of, or other· if the deceased husband is survived by a son, There is 
wise deal with the property. no justification whatsoever for giving her a further right 

. (c) Or, if the lirinor falls ill, he shall be entitled to of transfer or gift in supersession of the said provision of 
dispose of or otherwise deal with the property to suoh an law. It is on the authority of the sastras that the different 
extent as is necessary to moot the cost of the medical parts of this country follow different practices and customs. 
treatment of the minor. · _ , There are many utterances of the rishi8 describing and · 

6. Refllf'e'nCRr-S1Jb.clatu8e (3) of Ola!Ule I, Chapter I, · sanctioning different customs and religious practices for 
Part VI-If it is desired by the person adopting as well different places. So there C~~J~not be any uniform legisla.· 
a.s by the person giving in adoption j;here should not be tionforall the areas. It is necessary that provisions should 
any bar against the Dwyam!Ulhyayana form of adoption. be ]Dade for tll.e maintenance c'Sf the- widow of a predeoea.sed 

7. P.efert:IIU-Cla?Ue 3 ofCM!pter I, Part VJ,-If thertl son and her children, if any, and it should also be provided 
be no bar .against the adoption of a son, there should· that in the event of the death of the widow's father-in-law 
be no bar against a. daughter to be taken or ~ven in, the son of his predeceased son shall take an e41.ual share.-
~tion. · · , along with other sons of the widow's fathllr-in-law, · 

8. Reference-Stdi-da!Ule (i) of 0/a!Ule 16, Chapter I of · · 
Pari_ Vl.-A person who is not actually hom at the 181. Mr.·Pares Nlb: Bhattacharya ol ~oghat, Goghat 
time of adoption but is in the womb should not he P .0., Hoogbly District. - . • 
regarded as dead. It should the'refore be so provided tha.t ·The object of 'the Draft Code is noble. But what· has 
an adoption must not be made till such itperson is actually b.een s~id ~ ill~ration (a) of ·Part I regardiug the defini· 
bom, and it is ascertained whether such a person is still- t10~ of . Hindu cannot be supported. It is not reasonable 
bom or alive. to mclude &. renegade in. the Hindu fold .. ,So, the view 

· · 9. Ola?Ue 19 of Chapter I, Part VI, page 41.-In cases that persons professiug any religion may. be converted to 
where· ~n heir who is a blood-re.la.tion of the a.doptive Hinduism cannot--be accepted. Injustice has been done 
person lS bom after the latter has adopted some one it to a son by giving a. daughter the right to succeed to both . 
ahould be provided that suCh an heir should also get' her father's and husband's estates. The son should alone 
110me share in property in question. -... be rega.rded as an beir to his father's propecyy. Dissolu· 
180. Pt. Kaumudlkanta Nyayatar)tatirtha, Sastracha.rya., tion of marriage is against the injunction of the Hindu 

Tarkapanchlma.n, etc., Adhyaksha, Vis1Jeswari Chatas- sa8trll.!t and hence cannot be supported. Registration of 
pa.thl, Gaurlpur Lodge J>.O. and District Mymensl!igh. marriage i~ .also unjustifiable. As regards other matters, 

• 1. Soma of the provisions of the Code are entu-;;ly some pi'O'?'ll?US are .good, whl!e others deserve no support. 
inst th . . ct' f h Hin If th? prmclples laid d~wn m the Hindu scriptur.es are 

aga e lnJUD IOUS 0 t e . du Sa.strss and extrsmely kept. mtact a_nd then a pleet:l of legislation like the present 
hannful to the Hindus in gerieml. It cannot ·therefore · one lB ta.ken m ha.nd eVA""body will be benefited. . 
be supported that this Code ahould be passed into law. -J 

2. There cannot be any uniform Coda of Hindu: Law · 182. Mr. Rames Chandra Biswas of Patgram, Lecbhraganj. 
for the wh?le of India. India is a vast couritry peopled. P.o., Dacca District. , _ · 
by ~ny orores of Hindus who live in different provinces and Clause 18, Part IV of the Draft Code in whi"ch proVlB' 

1
·
0
us / 

whose customs, usages .and conventions and tastes vary h b 00 £ h 
-widely. It is fundamentally the rnles laid down. by the ·.ave ee~~; I? 6 ~r t e. registration of sacramental ma.r• 
Aryan sages that re~·1·te · th · 1 d "'"' riage. ~ civil marna.ge is fully supported by us. But these 
f o~ e SOc!& an re~;ous life P, roV!SlOns should clearly state that children born 

1
·n the o the . Hindus. Such being the case, no Hindu can 1 b 

ever VIolate these rules. Although some modificatio m~rya. e~wee~ the celebration of a sacramental marriage 
may, as neoellS&ry! be allowed,, ye~ ~o y~visions whi: an Its re~tration a.re to be regarded as legitimate! , · 

=~ ~~r ":lthty the ~as~c. UlJunotions and are 183. Mr. B!Jayratna Sen Sarma, Sahltyacharya Kavyatlrtha 
e some can e JUStified. . Valdyasastri Vldhyavachaspati tc ' 

3. Emphatic protests are recorded against the • Ayurvediya 'Oushadhala d 'c e ., etc., AM.apurna. 
. troviaiof fo~ the daughter's. ~eirship, dissolu- . P.O., Uttar Baranagar J~t~~t i:t;:~ga~s Ala1!lba~r 

on . o mamage, sagutra marnage and certain As r rds b · · ' · ~ ' 
CIIIIes ?f a.dopti?n . t!mt, &re opposed to Hindu religion desirahl!'\h :u ·Cruse (~).of ClaUSe 3 Of pa.ge 21, it is not 
a.nd highly preJudicial to th& interests of the society ' there m 11 suo proVllllons sheuld he made, because 
~ ~ovisi;ons are passed ~to law, the solidaritY eager ~y ~: resh whbre the- wife is of her own accord, 
ot .,.0 .~ will ~ endangered &nd lost. The •' chastity So if th g b er us. ~d married for the s~cond time. 

, -~ 11\ which the Hindus alwaya ta~ pride is an be' addJ tha~v~ ProVISions ~re ~t ,all ne~essary, it should 
. . . · · . m case the wife IS, while m a cheerful and 



~ow1d state of mind, quite willing to get her husband 
ma.rrilld for the ,second time there shallJ:te no bar against the 
husband's remarriage in. that case. As ~ega.rds the pro
vision made in sub-cl.a.use (b) of clause 3 at page 21, i~ is 
to be noted that there are many cla.sses of Brahmans, 
such as V a.idiks, Rarhis, V a.rendras, and the like. V a.idyas 
(Sara.swat and. Saindhavs) are also to be. ·regarded a.s 
Brahmans. Now, the provisions should clearly state 
that marriage between any two classes of these Brahmans 
shall be valid. In the case of caste like Ksha.triya.s, · 
· v aisyas imd Sudra.s marriage between any two classes 
o£. the same csste should also be regarded as valid. 

,As re«ards sub-cl.a.use (c) of the said clause, the ;provisions 
made therein are meaningless: Sagotra marriage is sup
ported by us but the marriage with a sister or with the 
daughter of a paternal or. maternal aunt cannot be 
supported. · · . .. _ 
... AB' regards t~ provisions in sub-clause (b) of. clause 4, 
undue prominence has been given to 8aptapadi which is · 
but a.· part of the hu.sandika ceremClny observed by no 
castes other than the Brahmans. Is the marriage in the 
case of the castes other than Br:ilimans not to be regarded 
as valid for n<)n·observa.nce of IJQptapadi 1 It will not ·be 
an act of prudence, if the social discipline of th!l Hindus' 
is allowed to be broken up by · the intrpduction 'Of the 
di"t>;orce system among them. In place of dissolution 
of marriage provisiorul' shoulq be . made for severely 

, penalizing the husband (i.e., providing for punishment 
in lieu of dissolution of marriage). AB regards "divorce " 
or consequences of marriage including duties of husband 
a.ud wife, there should be a reference to the impotency 
of the husband. · 

Of oounlll, where a 'person dies leaving any unmarried 
lh\ughter behind him, provisions should be made makblg 
it obligatory on the sons of the decoosed to defray all the 
expenses of, the marriage of such a daughter out of the 
estate of the decea.sed in proportion to the value thereof. 
But if' a widowed daughter has no property of her husband 
out of which the cost of her ·maintenance can be met, it 
seems reasonable that she should in thil.t case be admitted 
to ma.intena.nce out of her futher's estate. , • 

Reference-Sacramental marriage.-To the condition that 
(a) neither party must have a. spouse Jiving at the time of 
the marriage the following addition should be made :- ,., 

Although the wife is living the husband may marry 
again in case the former is incapable of bearing a. child 
or is barren or has been suffering from any' inC'Il1'8.ble 
disease. It is necessa.ry to add this, because, in cases like 
these, the wife .stands in the way of the remarriage of her 
husband for the purpose of begetting children with a. view 
to preserving his own line. The husband; therefore, may, 
in the absence of such a. condition, seek to divorce his first 
wife by JUaking false accusations against her ani! thereby 
absolve liimself from the obligation of maintaining her. 

What has been decided in sub·clause (b) of Clause 6 
at P\1-ge 22 about the validity of a sacramental marriage 
!Jetween parties ·belouging to the same gotra or having a 
common pravara is not reasonable. A marriage between 
Vatsya and Savama gotras who have a. common pravara 
will be regarded as invalid from the sastrio point of view. 
"Chi:ldren bor:D. of such marriage are not entitled to offer 
pindas to the manes of their deceased anceston and the 
wife in this case should be maintained by the husband 
like his own inother. This is the course approved by the 
sastras in the case of a marriage between the ' Vatsya 

184. Adhyapaka Gaurlsankar Kavya-Vyakaran..Smrltltlftha . and the Swama. rr; in a.~cor?ance with the pr,o~o~ 
and Baldyanath Kavya..Smrititlrtha. of the presen.t Code the wife m such csses remames 1t 

, . · 1 1 seems reasonable that her former husband should not 
L Sub.clause (b) of clause 7 of the Dra£1: ,Code c~nnot· be held responsible for her mainte:n.a.nce. 

be supported on t~e ground that the Hitidus ~ b.e RefMence-Chapter Il-Conllequeru;es of marriage inclw'l· 
gradually weakened 1f 'the daughters are allowed to mhent ing duties of hu.<band and wife.-The restrictions to which 
their father's estates. . ,, . . . . the husband ha.s been subjected under sub-cl.a.uses (a), (b), 

2 .. Clause-··13 of the Code ~ea.ling w;th stndha~a also (c), (d), (e) and (f) of cla.UJ!e 26 should be made applicablo 
cannot be approved. :IT a. childless Widow acqull'es the to t.he wife as well. 
r~ght to dfspose of her h~sband's .Property ?! sale or Referem:.e-Chapter III-Nvllity and ~is~?lution of ma~ri
gift, she will naturally lose mterest m the stab1hty of the agea.-(1) If either the husband or the wife Jsatta.cked With 
es11ate simply because ~he has got no issue. _ . an incurable disease or affected by insanity or an infectious 

·s. Sub-clauses (a), (c) and (d) o.f Chapter IT cannot be venerra.l disease long after the celebration of marriage or 
approved for th~.followmg'reasons :- after some children have been born to them or after they 

(a) If a. husband suffers from leprosy not contracted have ..Passed the stage fuvoura.ble for procreation, it is net 
from his wife and if in that case the wife ill entitled to reasoha.ble that their :ina.rria.ge should be dissolved. n 
live separa.te from the husband under this provision, there is necessary that there should be clear provisions in this 
will be none to attend to the suffering husband. respect.. · 

' · (b) Even a. mild admonition to the wife by the bus.· (2) lf'a wife rema.rriesafter the dissolution of marriage 
band for her indulgence in some act 'prejudiQial to the her remarriage cannot be regarded as a. sacramental form 
best .interests of the family may, under this provision, of ma.rria.ge. Such a. remarriage should be regarded 
be proved to be an act of cruelty on the part of the husband as civil marriage and clear' provisions should be made 
and thereby enable tlie wife to live separately from the rega.rdin.g the tight of inheritance of children bom a.s a. 
husband. ' result of such marriage. • . 

·(c) ·rr; for financial reasons, ··the husband is not 8UCCil88irm, Marr.iage and Diwri:e.-These are the funda-
alwa.ys able to live with'the .wife and is compelled, even m"ntal issues affecting the well-being of the entire society. 
against· her wishes to stay away from her for earning It is therefore proper that provisions regarding these 
his living, the wife will be entitled to live separately should -be made after eliciting the opinion of the people 
fro!ll the husband under this provision. living in towns and villages all over India. It is not proper 

, · · . .. to ma.ke such provisions depeniling only on the opinion 
· 185. Mahamahopadhyaya Pt. Blreeswar Tarkatu:tha, V11ay of a handful of opportunist to}VIlBpeople. 

Ohatuspathi, Burdwan. · · 
,. It~ thought proper that the following changes should be 186: Mr,,Suehindra Nath Chakrabarti, 42, Harrison Road, 
· made m the dra;ft Hindu Code. . Calcutta. 

Befere'TU:e-8UCCil8siontothePropertyof Mcile8-Emrg'(l), For several months the draft ·Hindu Code has been 
Olaes I-•' Heira in the Compact seri~UJ ",-It does not appear seriously engaging the attention. of the public through 
to be reasonable that a. daughter should oe ma.de an heir the press and the platform as well. It ha.s got both 
to ~he ,heritable property !lf her :father dyipg intestate antagonists and protagonists, each with their own a.rgu • 

. and the ground for it is .that widows have been included ments. The former oppose the bill partly on tlie ground 
among simultaneous .heirs along· with sons. Things Will · that it will destroy-the ·solidarity of the property of the . 
lool~:very old in csses where the daughter dies immediately Hindus like the Muslims, and partly on the ground ;'of ' 
after her marriage and her husband marries aga.in and also Hindu religion; and the latter support it on the grounds 
Bllcce~ to his¥ wife's property. A Jll&n may thus go ofraisingtheeconomicsta.tusofourwomen ·and eradicating 
on taking one wife after another and succeeding to the the dowry evil from the Hindu s6oiety. · 
paternal property of every such wife predeceasing him In point of fuct there 48 a firm belief a.inong the protago
m a childless state, Secondly,· what is given to the nists', specially among the educated women-fo~ that the 
daughter by the futher a.t the time of her marriage on proposed b.ill, if passed into an Act, will abolish doWIY 

~ - a~count of her orna.mente and dowry is equal to and at system and the marriage problem will..tberefore be solved. 
timesll\oretha.nthesba.reofthesoninhisfuther'sproperty, The line of a.r!!:llment of the above people is twofold; 
Such. being the ca.se is it proper to. separately arm the first the inheri~nce of property of the father.in-la.w by tb 
~aughter with the righ~ to succeed to her father's estates. wife will mduce a. young man to marry without demanding 

. I-39A 
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th irl is not 'the only object of marriage. Should it be 

• .~,. ronArty inheritance by the girls e wg by' then do the matrimonial columns of the news. 
dowry, and sec•;md, """"'P dc.·h-ence en•ble them to remain so, · h d •· t · · will 'do miWitenance an ~ . h 1 papers couta.in now and t en a ver;as~men s reqw.nng 

. proVI th b b mgiog about a decrease m t e supp Y ooms for :M.A., B.T., B.A., B.T., mls:ress .and other 
spmswrs •. ~ro {/ in the man'iage market; ~nd this gr vice-iwlder girls! The answer is obv10us. A service 
of p1:08pective! r~, ~ coupled with inueased 81Hpply of sem· r. school, or college, or in. an office can never be a full. 
~ /JUPP 11 01 n the ho of gaining wife's pro· ~ f h b d 
groorr18 consequent npo . P? diffi ult position in tlodged and legitim&te substttute o a ~s an · 
potty. will plaoo our young men m .a c . The property is sure to. do. mon: harm than. good 
es.aeting dowry ' b t if to our society. No doubt 1t will stnve t? establish an 

On a fi.rst vic~ the theories seem to be C?r:rec~ ; u w_e equality of the sexes by raising the econom1c sta.~us -of the 
d 1 think over the matter, we can easily discover thell'. girls.· But it will go a. trt;ep towards t~e destruct~o~ _of·the 
.,_~P.f The assertion tha.tashareofthepropertyofthe solidarl'ty of the properties, of. the Hin. dus. DlVlSlon. of 
....,Mia;'· ,_ will be an inlpetus to marry without dowry b l f 
.fu.ther-m-... w limi d b fyoung property among the sons, thel'e . emg no aw o ~run~-
isapplioobleoulyincaseohvery te num.er; h geniture, has already been causmg a f~agmentat1on. ~f 
men who have got no sisters ·to take away a.£ s:w,ar 

8 ~ roperty . and this process of-fragmentatiOn and subdiVI· 
·from their £ather's property. But such · a ~ ~ ~on will be further accentuated on brihging in'to the field 
sons imd without daughwrs are few and far.botwee~. As of inlleritance a second'rival, i.e., a lot. of daughters. Nor 
a matter of fact both sons and daughters. are there m v~t is this all; The cordial and- sympathl!tic relationship 
majority of the houses and comrequently, .what ~ son will b•tween brothers and sisters in Hindu famili.es. will ch. a.nge 

. from L:- father-in-law will b&ve to be. g1V~Jl. to a. " l .gam ..., It 1 a itself into that of rivalry apd mutua susp1mon as lS the 
daughter from, the father's property. 18 ~IIUP y• · case with the majority ofthe Musijm families. The quarrel 
troublesdme tranaaction 'Of taking from one faJIJily some- between the two sisters-in-law (i.e., between Nanad lind 
thing and then its corresponding gi~g.t<;>,the oif.ther. .~~e Baudi) on many .occasions is a. common place matter in, 
value of the assertion is furt.her di,rninished . we., ...... e b ul . li d: 
. to account the distance of time and uucerta~ty .m .the almost every family and 'this is sure to e m t1p e many 
mm•tter. Do"""' is 'the gift P. resen. ted at. the time ?f the tinleifthe inlleritance is given to'the women. 

y ... , inhe t f From the 'external side ' the economic ~trength of ·the· 
marriage ,whereas proP_ertY. rlta~ce 18 a ques 

10
ndo Hindus h•• been im~•ired to an ell:tent as a. result of the 

f ture which is uncertain. A father-m-la.w may sq~ er ~ 1'"' 
~ property after the marriage of his daughters or ill. case. various legislative measures adopted durmg the last 
of his sudden death his sons me.y conceal property Wlth a twenty y?ars ; particularly, with the introduction of the .· 
view to deceiving the married ~aug~te~. Hence we may present. constitution in 1937. This inheritance, from t~e 
rightly hold that no incentive 1t will pay to a. ,person. to internal side, will be a great death blow to the econowo 
marry without dowry with an uncertain hope of gettmg structure and strength of the Hindu society.· 
in future a portion of the father-in-law's prope~y; ~ene- Leaving aside the· inheritance, when we consider the 
rally after a. qua.r.!Yl with the wife's brot\!ers 11\llS eVldent divorce question we can easily feel that it is ·bound to 
among the Muslinls. _ . . . affect more adversely the females than .the m!!<les in our 

Ne:tt the most significant fact that.we lose wght of, lS society. After a divorce the husband .will get good. many 
that th~ mOdern dowry system is due, not ol,!ly to the non- proposals for marriag~ again but ~he :wife will get hardly 
inheritance offo.ther's property by the .daughters, ,b.ut. to any, as it is in the case of the death of any one o,f a couple 
several other prominent causes, ,B1;1:cli as (1) the.res~notion when the ,widower gets immediate proposals for a second • 
of the pi.&rriage field due to Kulinism and the difference ~f marriage while the widow · receives . none. The fem_ale 

. social status between the bride's party and the groom s victinls of the divorce in many cases are likely to embrace 
party, (2) the difference as regards beauty and other accom- other religions or lead a shameful life. . . 

· plishmeuts among the brides, (3) differenC? as reg~ Sagotra marriage is.the only aspect of the Bill which. from 
service, income, etc., among the grooms. li, ill a m~mag~ the utilitarian 8tandpoint; should: be supported by all means. 
proposal the bride belongs, for example, to Chakrabarti It ill an attempt' to oroaden the marriage field of the high 
family and the grom;n to a Banerji family, the groom's caste Hindus. It may sometimes ·so happen that a Muk· 
f~ther demands a bit more cash or dowry ·from the bride's herji gentleman, to take an illustration, discovers a suita.blf! 

· father en account of tho lower social status of the lat~r or groom for his daughter in another Mukh11rji family. Under 
Kulinism of the former.. This cause of dbwry Will never the present system the marriage cannot takll place as -both · 
be ren:foved by the property inheritance of the girls as the-parties belong to the same gotra. Such marriages will 
proposed in the bill. As to the second and the-third causes be easier if the·sagotra marriages are legalised. Sa.gotra 
it may be mentioned that taking cash or dowry due to these marriages (outside t'b.e Sapindas j are not biologically 
iB now noticeablo even in 'the Muslinl community where hamful. We may observe the prohibition up. to the near 
the daughters share all kinds of properties, i.e., movable kinsmen only. Besides, it may 'be pointed out that 
and immovable._ The present writer knows some of his sagotra does not mea1;1 descent. from the same blood ip. 

. :Muslinl class: friends who· are a.[ Gazetted officers, to take all C(Uie8, The different disciples of (I.. RiBhi held the 
several tiwusand rupees from their fathers-in-law at the gotra. of that Rishi and in this way the persons of different 
tinle of their marriages, partly on a.ceount of the brides blood were included in the same gotra. 
not being beautiful and· partly on acpount of their liigh Widening of the marriage field should be encouraged, 
p~sition in servi~s. Therefore, among the Hindus also, not only by introducing the sagotra marriages, but 
these two.causes of dowry(~ the fo~m. of p~y.and hign ~ also.by allowing ~ub_ caste and inter-caste marriages gra· 
market prtce, so to speak) will remam mtact msp1te of the dually. The restnct10n of the marriage field as mentioned 

> property ~eritance b~ t~e daughte~. !hat·~, to say, bbfore, is one of the. v~ous .causes of dem~nd for dowry 
the dowry lS not a 11yslem, like the burnmg of Satt, that we and the consequenj; celibacy on the part of the high caste. 
ca.~ a.b?liBh by th~ p~oposed Code, or by an anti-do~ Hindugirls. Therefo~soonertherestrietionsareabolished,, 
legtSlat1o~ or ~y ag1tat1on IIJid speeclies of great men·. It lS · the bet~r for our soCiety. The e:tpansion of the marriage 
ratheranweVItableeffectoftheabovecausesanduulesst~e field will help toward.~ decrell.llip.g dowry demand at least 
t)ll.nses are removed, the effect of the causes cannot dis- to a;n e3:tent, though not wholly. Henne the items of 
~ppear: . ·.'inheritance' and 'divor!J!l' should be dropped from the 

Commg to the mam~ge problem '!2 a whole; we shouJ.d draft Hindu Code and the· 'Sagotra marriage • item 
understand that dowry IS not the nu.nn and tmly obstacle in should be :l'etained and finally passed. · ' 
the way of marriage. The chief obstllcles present them. , 1 . • • : 1 ·• 

selves from the side of the boys. These are·their 187. TbeHonbleR.C.Mitter,TheHon'bleB. K.Mukher• 
unemployment and increase in the cost of living even in jee, The Hon'ble C. C. Biswas and The Hon'ble A. N. 
normal tinles ; and until and unless these two obstacles are Sen, Judges, Hlgb Court, Calcutta. · 
done away with, marriage prob!em ~nnot ?e solved. . We B~~uld be .l;th to add to the controvers -whi\)h 'the 

Thus from the above c_ons1~erat1ons, 1t <)8.~ be ~oldly draft Hilidu Code has alrel\dy given rise to· ybut having 
M.'!erted that the property inhenta.nce·by our grrls will not regard to the importance of the subje t w ~Hind find 
a~olish t~e dowry system, and that the marriage problem , it difficult to resist the request, which h~ b~= conv;ed to 
:will remam as before. I~ ljjl · way .we can e:tpect an us from several quarters; to express our views. We do not 

• mcreased supply of grooms.m the marna.ge market ; and tl·e propose however to e9a.· mm' e all th · · f the 
theo of red · · th 1 f h b 'd ' '· 4 e proVISions o of h! . a . uctiO~'In e supp Y Q t e r1 es as a. re~t C~e~ but shall tonch upon some of the broader issue's only, 
liio~ rhe.nta.nce, lS al~ unte~ble.. Beca~ the ~rOVl- noticmg, as regards details, just a few of the mattere which 

• <> , mami'Ainance wh1ch the mher1ta.nce will provi(J.b to a.ppea;r to us to be of O)ltstanding importance. A detail~d 
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discussion "would have be()n mor~ useful a.~d appropriate ~o~- ~nyt~g else, as matters stand, uniformity is an · 
with the members of the Ra.u Committee, if they had. nnposs1ble 1dea.l; The Committee themselves recognized 
thought it fit to invite us to meet them during their last that all t4~ topics of Hindu Law do not come within the 
visit to Calcutta. · sphere of central legislation, a.nd, fu particular, that of 

At the outset we must express our serious doubts as.to devolution of agricultural land, which, by the Constitution 
the wisdom, ne~essity or feasibility of enacting a. compre.' Act, is exc'lusively a provincial subject. Anlf it may be 
hensive Code of Hindu law. The draft Code does not noted in this connexion that 'agricultural land constitutes 
profess to 1:1e exhaustive, but it definitely aims a.t being,_ a ·?y far the bulk of i;mmova.ble properties in Bengal, nay, 
stage in the preparation of a. complete Code, and that makes m t~e whole of India; and, as has already been jud\cially 
it necessarY 'to consider how far such codification is pr9per held, the expression. '.' agricultural land " embraces within 
-or desirable. • . · it~ scope a large variety of interests from that of the 

.Most of the rules of Hindu Ia. w are now well, settled and proprietor of the highest grade to -that of the actUal tiller 
well understood, and a. Code is not,. therefore, called for a.t of the soil. The· Committee hope that the Provinces 
.a.U. There is, in fact, no general demand for it, · neither will move on the lines prescribed in the Code. We doubt 
thosewhoa.rea.ffected by Hindu law, nor those who have to however, whether t~ hope will be r~a.lized. It is to~ 
.administer it have felt the necessity of a Code. . much tQ. expect that all the I').'ovinces would adopt all 

We are not aware that the whole of the persox\al law· of , the provisions of the Central Act. It is highly improbable 
.any community in a.ny country has been, or been sought /that the Provinces, especially Behar and United Provinces, 
to be, embodied in a Code, and it is our conyiction that all would adopt Part IU-A of the ·Code, relating .to the 
~mmunities in India, like the· .Muslims, for instance, will abolition of survivorship, or Bengal would adopt S. 5 of 
;atoutly resist any attempt to foist a Code of personal law Part II «n b'too. Assuming however, that this will happen 

> upon. them. We see no reason why the Hindus should be will the operation.of_the Code be held up till the_ last of 
treated differently. . · the Provinces has expressed its views 1 • . What would 

As rega~ds matters on which there may be divergences of happen if the Provinces finally legislated on different 
~pinion or-conflicts of judicial decisions, legislative' action lines 1 Religious and Clia.rita.ble endowments, again, 

"' may perhaps be called for or justified to remove doubts or happens to be an exclusively provincial subject, and if 
~bscurities, but it is quite a different proposition to try and shebaitship ·is deem~d to be a part of this ~bject, 
<!ffect fundamental changes in the structrtre of the law by complicated questions ar.. bound to ai:ise- rege.rdiilg the 
means of legislation; when changes are not demanded by devolution. of such interest also. 
the community itself. For one thing, it is doubtful how far But, after all, is uniformity such a desideratum that it 

· · the legislature, p~rticularly a. legislature constituted as it must be purchased at.a.ny price 1 Diversities of. usage are 
is in this country, mJty be regarded as a fit instrument for inevitable among the very large number of Hindus who 
-carrying out such social reform. . inhabit this vast sub-continent, and it was for nothing that 
. We do not say that no changes are called for in Hindu ·the Hindu lawgivers recognized the paramount authority 
law. !Like every othe.r system oflaw, Hindu law must be of local usages ·and customs. Why then, it may ~e asked, 
prepared to meE!t the challenge of the times·. In fact it must the Hindus of any particular locality be :p.ecesse.rily 
is the adapta.bility·uf Hindu law to changing conditions and called upon to forsweartheir own distinctive traits and 
eirmimsta.nces that )1~ helped to maintain it as a living traditions in the interests of a. theoretical symmetry t 

_ force, a.nd it is significant that the Smritis, which are the And why, further, for the sa,ke of attaining an ideal uni· 
ultimate Tepository of the law, themselves recognize the f9rmity> must th. law be cut off from its ancient moorings! 
principles of such growth and development. . ' - Hindu law, divorce~ ~om. the Smritis and Niba.ndhas, 

Up to th_!l advent of British rule, it was the Hindu , would be. a co~tre.dict10~ ~ te:o:ns. · . • • 
jurists aud commen~tors wb:o helped forward the con· . We are de~tely, of OpiD!on that a.ny attempt to break 
ti.puous evolution of the law,· but this they did only by do~ the va.nous schools of law a.nd merge them a.ll in one 
,a ·judicious selection and exposition of the ancient texts ~nifoJ;lll s;rstem is a p1oye in the wrong direction. But this 
without a.ny attempt to undermine their basic authority. IS not saymg that there may not be elements in any exist. 
That process' has since been arrested, and-the only agencies ing school of law that do not call for P. change. Nor would 
which now exist fot bringing about any changes a.re the it ·l.Je right to deeryany proposal to introduce such specifie 
~ourts of law and the legislature. So far as courts are con· changes by legislative action as "piecemeal legislation," 
oorned, their function in this respect i,s n~cessa.rily limited · and to insist on comprehensive -!iltlgisla.tion as the only 
all the same, as every student of Hindu law knows, th~ alternative. We think that there is a. certain am6unt of 
<:ontribution which they have made to its development has . unfounded. prejudice against what is usually caJ.led " piece-

, ind,eed. been very remarkable. The legislature, however, meal legislation.'' Unlike other countries in Europe, ' 
wields much wider powers, which extend not merely to le,aisla.tion in England has always been piecemeal, and ·has 

. the interpretation b~t tO' the making of the law, but it is le~ to no un~ward results. It is. piecemeal, compared 
precisely this. ·circumstance··. which in our opinion casta "\Vlth the totality of the laws, but may be quite exhaustive . 
upon it a ·special obliaa.tion to act with the utmost caution; so far as that particular topio...or branch of· law is con· 
and circumspection. " , · earned. In-such partial legislation, however, care must b~ 

The Ran Committee in their report have themselves taken to eee that it is not a. misfit with the rest ofthe law, 
indicated the conditions of legislative action in the• field' as was undoubtedly the case with Act 18 of 1937 (Hindu 
()£Hindu law. "Nor oa.n we believe"· they sta~. "that- Women's Rights·to Property A(!t), 
the thoug~tful refOrmer will .wish to lay violent, hands -It is pertinent to ask in this conn~xion whether, apa.rt 
~nth~ anCient.structun; of Hindu law ?xcept for proved fro~ the.legislil.t:ve restrictions imposed by the cla.ssifi
necesslty .. It,~ a spac10~s structuie, ~th. ma.ny s~hools, catron of. powers between the central a.nd provincial legis
-and by a. .Juo:l.ic1ous select10n a.nd oombmat1on of tlie beSt latures under the Constitrltion Act, it is .at all possible to 
ele~ents ~ each,, ~e sllould. b? a.~le to evolve a sy~tem draw up an exhaustive . Code of the personal law ·of the 
which, ';"bile ~etarnmg the distmctive ohara.c~ of ~d~ Hindus, complete in all its branches, and providing for 
Law, will ~tlsfy ~he needs. of any progressiVe soc1~ty. a.ll possible contingencies. ·The Code as .framed by the 
:But even m ma~g ,;such ?hanges, as the ComiDlttee Rau Committee appears to us to be itself incomplete in 
t~emselves r?cogruze, th~ ann .sllou}d be, so m: as P.os· regard to some of the matters which it protesses to deal 
111ble, :to a~nve at agreed sol?t10n:s and to a.vma .~omg with as being·within their sphere of competent legislation. 
~ything _likely t<i .arouse a.cnmoruous controversy. Thus, for example, there are various important questions 

, ;Acc?rding to thell' own tests, 'therefore, the Rau Co~· . relating to joint-family- and partition, whiah have not been 
IDlttee ought to drop the proposed Code. Some of thell' touched· upon at all. By merely abolishing the rule of 
proposals are little short of an !-l'ttempt " to lay violent survivorship or tli.e right' by -'birth, you cannot abolish , 
hands on the structure ·of ·Hmdu Law"· without any the Hindu joint·family law. .Matters relating to inane.ge
clear ;pr~of of ne~e~it~: and, ~ .should,~e obvious to. the~ ment of joint-family, to the Karla's rights and privileges, 
?Y this t~me the . ann of d:rrivmg at. agreed solut10ns to the mode of partition a.nd the taking of accounts would 
1B beyond any ~ope of fulfilment.. . . still require consideration. Rights and liabilities in con• 

One of the obJects of the ComiDittee IS stated to be tlm.t·. nexion -with joint-family business is another important 
of evolving: a uniform Code of Hindu law which 'Wjll applY' topic. of Hindu law and so a.l!lo the important subject of 
~all Hin~ by" blending 1lhe most progressive elements "self-acquisition" ~o fully dealt with b:V the common• 
m· the•vanous schools of law which prevail in different taries and judiCial decisions· but a.ll these have been 
parts ofthe country)~ It seems·to us, however, tha.ta.part completely ~gnored,in the dr~ft Code asitsta.nds. When 
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As gru:ds the other objection, it ca.nn~t be denied that 

· . befi the courts a.s they must, a HindU prilllarily desires that his dW?lling ho~ an~ other 
such questions eomej! ~~within under the existing illllllovable properties should ~mam exclusively m th& 
they would have to th under th6 rules of the parli· h ds of his male descendants, .if there be any. That the 
m)es of Hindu law, or. ra er, ld be applica.ble. The Hindu· fr: of the Code were fully alive to this popular feeling 
cuJa.r school of law which '!0h be the sole repoSitory of IS :::.:nt from the fact that they have ;allowed the provi. . 
Code. would, thero~ n: Wy of law a.s it is intended . of the Partition Act of 1893 to be mvoked by a. male · 
Hindu law, nor 0 a 

0 0 
• • . ' oodm :e~ against a. female co-heir, in oa.se the latter sues for 

to be. . do very definite views about the • ilrtition ; a.nd this relief has not been confined to d'!elling • 
ca::~:a:d~law' in general and the presefulnt draft~ fi merely but has been extended to all othet IDlmo. 
• parti ular it would not serve much use P~ v~b:S properties jointly biherited. ~ut w~ether the 
m . cd tails but we would only refer to s?me. of t~e remedy provided is not worse than the disease IS a matter 
rro=ns

6 
of the Code. In the rules reg:din~ inh;: for consideration. • 

00 we reeognize with satisfaction that e DlDll cl Examining the question entirely on its own merits, ~ 
:~brought in me.ny blood relations who are now ex th. •!so find 

1
.t difficult to support the 'propo_sal. of.ID:aking .the 

ded from the list of heirs, either because the:y ~long to . e p N S ti te t 
.. _.. they do not come mthin the scope daughter a co-heir with the son. o mn -wn r, a.nc1e!! 

female se~, or ...,...use w !so find that the Committee or modem, no school qf Hindu law, progressi:ve or ether- ' 
of the p111da theory. e 11 

1 :!i cadence wise has recogoized the daughter as such he1r. Ne1ther, , 
have, in an ad!nirable wa;r, framed rn ~':u: S:9re) These so f~ as we are aware, is- such a right ~the da.ugh~r sa~c-
among.non-enumerated hell'S (Part II, · d · rt of India The lem•lature 
matters were not dealt with by the co~enta.tors, ~ tioned by usage m any pa . . · o-. , • 
might in our opinion fittingly form the subJect ~f partial therefore, is introducing an nmovat1on! pm-e and ~llllple, . 
or amdlia.ry legislation like Act II of 1929,- which set. a. a.nd a.s such it could be supported, only if. an ex~pt1ona.lly 
useful precedent for sucllle6islation b,! re~edyfhg oorta.m strong ca.se. could be said to exist on grounds of justioo 
defeota in the Mitakshara. il>w of inhentanoo. . . and equity. But could such· a. case ~e really made out _t 
Thereare,atlea.st,twomatters!n~eCha.pteroninhent- , We are certainly in favour of makmg adequate provi· 

anoo in respect of whicll we find 1t difficult 1il? support the sions for the indigent daughter; and should. welcome any 
Committee's proposals. . • attempt to remedy whatever defects there mo.! b? in ~he 

The first of these relates to the order of precedence present law on the subject. 13ut we ca.n find no JUstiJi~tiOn 
among the enumerated heirs, by which th~ w~ole gro;up. of for going to the op:R,Qsite extreme, by pla;cing the daughter 
nine descendents specified in Class II IS gtven pnonty in a better position than. the son himself, as would 
over everv one· of the five heirs ·grouped under Class III. undoubtedly be. the result under the Code. As a wife or a 
·The first iwo of Class II, viz., son's daughter and dauehter's widow the daughter gets a share in her husband's pro-

' daughter might perhaps be allowed to come before the perty ~ and even as a Widowed daughter-in-law, she has 
· heirs des'oribed in Class III, and their rights so !ar as· her riahts of maintenance out of the estate of her father· 

Mitakshara law is concerned have already "been recog- in-law': In oa.se the hnsband or husband's father leav.es no
nized by Act II of 1929; but, in our view, the same pre· propiMy, she· will be entitled B;S a widowed daughter. to 
ference 1!hould not be given to the other seven relations maintenance out of her father s estate. The unma.rr1ed 
mentioned in this group. All of them are, no doubt, daughter has also her rights nnder the existing law to 
descendants 6£ the propositus ; but it can be safely asserted maintenance anli marriage expenses ·out of he: fa;ther' s 
that no ;Hindu regards such relations as son't! daughter's property; if necessary we should have no obJeCtl?n to 
daughter, daughter's daughter's son, or daughter's legislation 'in order to secure such rights by crea.tmg a. 
diluter's daughter a.s nearer than, say, brother's grandson, charge on the paternal estate., A daughter, married, 
or sister's son~in fact they are regarded more or less a.s unmarried or. widowed, is also entitled· to inherit the 
strangers who ca.u have no place in the scheme of inherit· . siridhan property of her mother. Where the daughter 
ance. It is· obvious that between a man 'and his daugh· happens to be married, but the husband is extremely poor, 
ter's daughter's daughter, three families intervene. We cases are not rare when her father, if he can, makes ade· 
cannot ignore the normal constitution of a Hindu family quate provision for hat by will or otherwise, and the 
and give the descendants of a man precedence over mother also will not unoften be fonnd providing for th& 
asoondants or collaterals under all circumstances. It is to daughter out of her own sflridhan properties.' 
be noted that out of th!tse nine relations, with the _single The chapter on maintenance, we must say, has· boon 
exooption bf the son's daughter's son, the rest a.re not admirably !VOrked out, and remov~s certain long-felt 
JJ.eirs at aJl under Daya.bhaga law. The Benares scllool grievances. ' 
recognizes only, 3, 6 and 8 as bandhus ; . and it is only The only other topic that in our opinion deserves serious 
under the Bombay and Madras scllools that a.ll these comment relates, to the questio~ of ma.rria.ge. We are 
relations are heirs, but then, again, they come after all constrained to obserV'e, that the Conmrittee's approacll 
the enumerated heirs are exhausted., , • to the subject has not been correct. The :first thing that . 

The other matter to which we should like to refei' is the legislature should dQ in dealing with marriage is to 
the proposed inclusion of the daughter in the list of simul- lay down the e$sentia.l conditious of a. valid marriage, viz;, 
taneous heirs under Class I. This we' consider to be' a physical and mental capacity, age;restrictions, prohibited

. change of a revolutionary cllaracter, which, of all the relationship a.nd so forth. The question of form, whicll is 
proposals in the Code, has perhaps evoked the st~ongest also' essential, then comes in ; a.nd most systems of modem 
and most widely expressed protest. The framers of the la.w prescribed a. form of civil marriage as an alternative 
Code themselves do n.ot appear to have been so very sure to religious marriage. In a civil marriage, however, the 
as to liow far their proposal would react on the Hindu essentials rnmain the same, except that no religious cere· 
mind ; and this perhaps dictated a cautious move on their mony need be gone through. It is against elementary 
part, in providing for the daughter only a half of the share rules of civilized jurisprudence to lay down that there 
of a son, a.s under the Muslim la.w. should be one kind of prohibited degrees in the sacramental 

One serious objection to this provision is that it would marriage, and a. different kind in case of civil nuirria.ge. 
lead to further fragmentation of the property · and the · But that is wh~t the draft Code seeks to do for Hindus. 
other is the traditional dislike in the Hindu mind ~fallowing Civil marriage should in that case cease to be a part of 
strangers to the family to come and share the inherit- Hindu Jaw, and must remain a separate branch of the 
ance. Eacll of these, in our opinion, is .a valid and well- la.w altogether. We notice witlt some- surprise that the 
founded objection. The splitting up of estates due to framers of. the Code have gone much bevond the rules of 
plura.lity of heirs is an undoubted economic evil, and merely · the-Special Marriage Act_, and have' pernutted marriages 
because the risk of such splitting up cannot be avoided b t first 
when there is a mult,iplicity of sons, it does not follow that even. e wee.n. couslllS, which is entirely obnoxious 
the evil should be further aggravated by the introduction to Hindu. sentllllents .. Whether civil marriage is made a 

, of a ~ger number of simulta.ncollll heirs. It will not .~art ?f Hindu law or -1.8 left to be regulated by the..Spe~ial 
P:"•ha.. ps, be out of place here to call attention to th~ . arnage Ac~, we are ~efinitely of opinion that the essen
s~ t fact ha v tlals. of a Hindu ma.rrmge, eX\'6pt in the matter of cere· 

19can · t t in connexion with the Wal!:f, Act (VI momes, sho.uld be the same. in eithe~ ~orm. In our opuu' ·on 0 13), one of the reasons whicll the Muslim leaders th b t hing , • '' 'f::}orward in support of that me~·was that it would ~ es t would be to keep the civil ma.rria.ge ~ut of 
~:::.;.to. check this ,evil of fragmentation in their -Hin~u law ~togethet, and leave it k> be regulated by -the 
--unity. · Speoia.l Ma.J:riage ·Ac~, with a. repeal of those provisions 

.thereof which proVIde that even when Hjndus matry 
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' thereunder, they , wQuld be governed by the Indian Suo· inconsistent with their social, economic and domestic 
cession Act. . _ conditions, and contrary- to their ideas, is opposed to all While on this- subject we mi.g~t perhaps offer a few sound rules of legislation. • . 
suggestions with regard to pro~~~te~ degrees. We are of . We are convinced that the }leW m~rriage rules will break 
opinion that the sapinila relatiOnship sliould be reduced up the society, as much as the new inheritance rules will 
to five degrees on the father's side and three degrees on the break up the family. We are not satisfied that either 
mother's. This is quite in accordanc~ with the PaithiruJ:~~M course is necessary. 
:rule which -is followed io··Bengal, subject at the same ttme Lastly, we could point out that to push on a measure of 
. to the trigotr/J: rule. -As regards inter-ca.Ste marriages, this character, which iovolves no State policy or public 
we think that such mcrriages, if they have taken place in necessity, with<?ut securing a substantial measure of 
fact should not be regarded as iovalid. As regards mono· support from the community itself,' is ill-advised. The 
ga:a;y,. we share the general vie'! that ~ poly~~y has l;)ulk of the Hindu society has not as yet been acquainted. 
practically dis'appeared from Hindu s?c1e~y, 1t IS not with the main features of the Bill The aU-India enquiry 
necessary to enforce monogamy by legiSlation. We are which the Committee recently undertook was at the most 
entirely opposed to introducing divorce into Hindu law. _ superficial. As it j.s, the thinking section of the com· • 
We do not think' that the_righ.t of divorce has conduced to munity has, with ·some exceptions, expressed their views 
greater social well-being or harmony .in the systems where adversely to the Bill. For instance, the lawyers of Bengal 
this right exists. .At any rate tire Hindu conception of have, as a class, spoken decidedly against it, and we readily' 
·marriage as a saoramenJ; is diametrically opposed to the join them in opposing it.- We would earnestly impress on 
idea of divorce, and we feel this idei is abhorrent to the the authorities to consider whether at a time whetl. people · 
average Hindu. We may add that if divorce is at all are anxiously eng~~ed io a str~ggle for .exJ.t:tence o~g · 
allowed, the grounds of divorce should be such as a;e to abno~al conditiOns, a ?-rastic .alteratiOn m the_ socisl 
recognized in other systems where it exis~s, and not what and f~mily law of the Hindus has become an urgent 
the Committees have thought fit to proVIde. . necessity. . 

As we have said already, our comments on the Code 189. The Women .Secunty Prisoners, Preside.ncy Jail, 
.do not profess to be e'Jt4austive, but we bel\eve we ha_ve Calcutta. (Mrs; Uma Guha-RepresentatiJIIl), 
said enough to justify our disapproval o1:'it as a whole. The Women Seol)rity Prisonets of"Bengal, who have 
Hard cases do and may arise under the existing l~w, bl;lt life-long fought for women's, rights and privileges, and 
-can human ingenuity devise any system of law which will wlio being social workers and oomiug ·in touch with the 
be a guarantee agaiost hardships in iodividual oases 1 various socisl strata, represent the opinion of quite a good 
.Lastly we would add that the present tim_e is s!n~arly section of the province. As this coneerns women's rights 
ioopportune for introducing such controversml_ legiSlatiOn. ,qf vital importance we cannot but take a keen interest io 
188. Messrs. Satindranath Guha; BIDialchandra Chatterjee, the matter. 

KShirodeswar Banerjee, Satyaprasanna Majumdar, The Bill is fighting for soxiie social rights and privileges 
Surendranath Mitra, Aditya Chandra Dutta, Khagendra.- of the Hindu women,.j;he main two of which are (1) Women'11 
nath Dutta, Hem Chandra Mitter, Saratchandra De, right of inheritance to father's property and (2) the Divorce 
Bakula\ Biswas, Ramlal Banerji; Bankubeharl _Bhadurl, system. · • 
Naranath MukhQrjee, Nirod Ranjan,Guha, Rohinl Kanta. (1) Fa.ther's property is distributed only among his 
Mitra, Shoilesh Chandra Banerjee, Blnod Bihary Roy, sons and. justice demands that daughters too should 
Prankumar Basu, Ramdulai Deb,. Nalininath Das -Gupta, receive an equal share of the property being the. children 
Kunjabehari Ghosh, Makhanlal Mukherji, Niradeswa.r of the same father. We are of the opinion, that the sociaJ. 
Banerjee, Bamacharan Chakravarti, Hemchandra Sanyal, law-which deprives ooughters from receiving a due share of 
Lalitmohao Basu, Sarat Chandra Roy Choudhury, their father's property can not claim themselves-to be based· 
s. Mukharjl, Nripendra. Nath Guha, A. C. Ganguly, on justice and the c<iu:ritry whfuh does not frame her laws 
B. B. Chatterjee (Retired DIStrict Judges and with a view to inlpart' equal justice to each iodividua.l 
Subordinate Judges of Bengal). . _ . . cannot make a place io the march of progr-ess of humanity. 
We the above Hindu ex-members of the ·Judicial There is no denying the fact that women of Bengal have 

Service of Bengal, deem it necessary to express our views practically no position in society, and they are made_ sub
on the draft Hindu Code. In our vie'Y the Code is nn- ject to despicable and iohuma.n tartars of the society and 
necessary, and even harmful ; it is opposed to the ideas as a result, the society is deprived of the .contribution of 
and sentiments of the· Hindu societ;)' ; and -some of its th~se individuals whose faculties and finer qualities remain 
provisions; such as those in marriage and inheritance, are undeveloped due to the fact of their.not receiving proper 
-calclllated to cause serious disturbances ilt the society attention from the society for. their dev:e!Ppment. So the 
and family, which will surely lead to the weakening. of society is crippled and remains backward as it is deprived 
the eoonomic,__political and family life of the community. of the individual contributions of a great section of the 

At the o"'tset it may be observed that the need of the community and ultimately it. comes to this that aociety's 
·-codification of Hindu law has not been made out. As inhumauity'and injustice to women are visited upon itself. 
persons connected with ju~cial work in the province, we -We are of strong opinion that lack of economic iodepen. 

·have'never fel~ any difficulty-in administering the Hindu dence of women is·one of the main ca'(lses of all these 
law . for want of a Code. The Hindu law, as at Present _suffering~ of women thu~ bringing a great loss to the whole 
:administered, is as definite; precise, and well organized country. So if they recejve a share of their father's ~ro
'M.anyCode-law, And further, we haveneverfelt that the• perty,-which is only a half of what others are entitled to 
present Hindu law is disliked by the litigant public receive, this will do-though not much as inheritance of 
which _p.a.ve come before us. Of course we admit that in agricultural properties is not included io thil! Bill-in the 
-those matters-and they are few-where the Hindu· law way of ra.isiog the status of women io society' and removing 
has been wrongly futerpreted by the highest courts, or the social evils. -
wher11 the law has becom~ archll.ic, partial legislation may , We like j;o mention here that we strongly djsa.pprove 
be beneficial, and even :e.ecessary. As instances of such . of the Committee's discriminatiog treatment ~ dividing 

_ limited legi.~lation, .we may refer to the Hindu Inheritance the property between sons and daughters. We advocate 
Removal of Disabilities Act (XII of 1928), -Hindu Inherit· that .daughters should receive an equal share along with 
.a.nce Amendment Act (II of 1929) and Hindu Gains ~f other members of the family among which the property is 
Le~g Act (XXX of 1930). These statutes have . been - to be distributed; otherwise this division- of property 

• 'well mcorpo~ated io Hindu law, not being opposed to its will not be based on justice. 
basic principles. We are however convinced that a codi· (2) The second clause of the Bill futends to iotroduce 
.:fioation of the whole of the Hindu law will give it a rigidity the Divorce system ioto the country. This is also a right 
which will interfere with its normal growth and itS' easy of such nature that if it is iocluded in the Hindu Law it 
adaptation to altered circumstances, which has so long will dQ a. great deal in the way of makiog the Society 
been ita most remarkable characteristic. strong and healthy. ·The present Hindu Law leaves no 

We are also of opinion that the attempt to have a. scope for a. -married woman to liberate hers"lf from this 
-llniform personal law for the whole of India is miscon- social bond even when it becomes positively ha·mful to her. 

eeived. If codification is at all thought advisable or even On the otp.er hand the law allows the husband to ta)l:e as 
necessary, there should be as many Codes as there are many wives as he chooses and thns goes on creating a. large 
-schools of law. The difference between these schools is, . number_ of unhappy iodividuals io the society. The 
io many cases, fundamental, and is due, as e~ry stUdent repercussion of this sort of law is very bad for healthy 

. -of Hindu law is aware, to the difference in local conditions. progress of the society. Some are of opinion that .if 
The attempt to impose on a. group of people a law which is divorce is once allowed, it will be misused and ultimately it 



302 . ' 

, , . ~I . life 'There ma.y be a 
·ill hdp to break down the . .''leg~ from the point of 
~w msta.nces of ll'lis?se of t!'e i~n~ed into la.w it w!ll do 
virw of society, but if the Bill . £v Because there lS no 
more good than ha.rt? ~-SOOl~ 1' forceoflawwhentha.t 
sense in tieill,\1 up twbo ~di~:ugood ~ther to the individuals 
unwa.nted umty can nng • • 

b. ti ha ~e been raised against the above tw<) 
Many £ tho yfffi8 

But these arguments cannot stand in 
cla.uses 0 f :h ~unterarguments advanced by the sup. 
the face f th eBill which fact you are quite aware, of, so 
porters o rn:e to ~nter into details. , / , 
we0~0 fu~t basis of what we ha.ve said above, we strongly 

support the Bill. · · 
• _-or to the society. 

VU ASSAM. · · . . . • A _ _,;_ t ·H.. d 
• h perties of lier -narents. cc.onuug o m 11 

· • intepro "·ed•" 'th td' ' Esq Advocate-General, AJ;sam. 'd Is d ntiments the·mam s ... te lS e mos es~r. 
t. P. L. SbQme, ·• . testate Succession 1 ea. an fur a woman. Of course, her position in the 

I submitted e. note on th~ 'ijin~~ Committee of the ableb::~ family should be· m~e as strong, and safe as 
Bill as reported by. the Jomt SeTh Intestate Succession bus 'bl The so-ca.lled econoiDIO helple~~ess of a. woman 
CentraJ.Legislatures~Mayla.st.d sa ePe.rt I and Part TI ~\:'sufficiently provided for by g1vl!lg her absolute 
Bill has now been mcorp~rate rta.' hangesme.deon-the . ht. a share in'the husband's property as one of the 
of the Draft Hindu Code, w;t~ S:Iec~ Committee and I am ~~ul~eous heirs~ . Ftagmentation of property ~hioh 
Bill as reported by the Jomf the amendments suggested will follow the giving of a share to the daughter a.s a. Slmul
gle.d to fi!!d that_ many \ b 11 incorporated in the ta heir will enda.nget> peace· and social concord and 
by me in my preVIOUS note ~~~n :e main pridciples of . wmeo:d to troubles and litigations. So the .w:ord 
present dre.fl;. MJb comme~d here and in spite of the " daughter " . Should be deleted from the oa.tegory of 
the BUI need ~ot th: ~;:a draft, 1 'adhere to Illy former simultaneous heirs in class I and nec:essary amendments 
·~e.nges made In. noticeable fact with regard_ to the should be made in other ~~ accordingly. . .. 
Vl~. The roam te sucress:o is that t~u w1dows of As regards the legislation ~.respect of_ the ma:r1age_ and 

__ proV181ons for in~ at ran~ns have be~n ex;cluded • divorce I am of opinion that 1t ~!"a move m the r1ght dirac
sons, !!'e.n~on~ S:nd~ey ghave been given the nght of tiori. J. think, however, alternative clauses 3, 4 an~ 5 should, 
fto~ i.nhenta.n Th teasotll! given for the rhanre is that ~he be adopted, but the age in clause 3 (ci should b~ e~ghteenth 
ma~tenance. efemales as heirs will lead to excessive ear a.nd c!;J.use 6 (c) shouJd be deleted. :\ girl under 18 
addit•on;Z! th:d that the ~dition may not be necessary ~nnot•be expected to have .cilear idea of her future well
fr::e~ate on rovisions are .made for · their me.intena~ce. being a.nd to exercise discretion properly herse~ or under 
.., thq p ' a.sons the widow and the daughter IDight the guidance of anybody other than her guardian. 
"'or e same re . I ded fro th list of " enumerated " . . • 
also have been exc u.. h . m ·~de m· eluded amon""t the 3. S:.tb..Judge, Sylhet: 

d " simultaneous airS - ,- · ed · · • · · ht t b 
an entitled to maintenance.· If they are P~Vld A radical change o~~he·e:psting law ~a.s been song o e 
~~':de ua.te maintenance, there :is no ca.se for thell' get- introduced by inclusiOn 9f daughters m class I of claus~ 5 
~ sh ie-in the inheritance. Fra"mentation of property and b:y which the daughter takes half share [read With 
• 

11fa.c~r which has not f am"' a.fi:aid, been properly . clauses 6 and 7 (d)] along with sons, son's sons, e~c. I 18 
e. 'd red' -It is well kno~ that in Bengal and certain ·object to the chancre for the following reasons;..,- . 00~ eo£ Assam excessive fraimlente.tion of properties · . (a) It would" lead to ~xcessive fragmentatiOn o! 

~ter one or two ~ccessians have ;e.de the agrloulturn:J. h~ld- pr~perty .. The daughters would be more orless under. the 
in 8 entirely uneconomic, and that is one of the prmc1pal inf!ue.nce of theili husbands,, who woD!d be. very, little 
ca~s pf ruin of the peasantry in Bengal and_ s?me pa;ts interested in the welfare of the· intestato s family members 
of Assam and there is a strong body of. op!Dlon! which and who would in many cases induce the daughters to sell 
holds that if the condition of the peasantry IS to be 1mpro~; their properties to undesirable strangers. It would lead to 
ed, then the agricultural holdings m~~t be ~e.de .econolllio unnecessary litigation result~g in the dest;.uct!on of the 
and the introduction of the law of prunogemture m respect nucleus of the property,-as Ill now ha.ppenml(' m case of 
of the holding ha.s been suggested as one of.the methods Muhamm:t'dan families. · • -
by which fragmentation can be avoided .. I~ Ill stated.that ' (b) This adoP.tion of the principles of Muhamnie.dan 

.. this law if enacted, by the Central LegiSlature, will ~e :Law is inconsistent with. the principles of. inheritance · 
implemented by .the Provincial ~gislatures, so that It as laid down in Dayabhaga. and Mitakshara;, which lay 
can apply to agrioultural lands also. I should, therefore, .. do~ that the e.flicacy of the pindas offered to the deceased 
think that the introduction of a ~umhe~ of persons, ~ would regul~te the inheritance. . · 
simultaneous heirs, on e. success1on bemg opened, ~ (c) It is quite true that liY the new Code the daughter 

· ultfnlately prove to be a retrograde, and not a progresSJ.ve, would get some share in her f~ther's properties but at the 
measure. . . . : same time she will lose a. partlof her husband's properties. 

. - Regarding maintenance, I should think that m clause 3 by having to give a. share thereof to her daughter, who 
of Part m the word " maintenance •• should be ~o defined . would belong to another family after marriage. So :what 

. -as to include also the cost !lf educa.t~on of the mamtenance is given to the da.ughter by-thQ right hand is taken.away 
· wherever n.ece~ry, and in :he list of the dependants. by the left hand .. - This will not impro.ve her position 

entitled to me.mtene.nce, Widow and. daugh~r of the· substantially. . • _ · 
de~, if they are exc~uded from the list of heirS, and the - · So, in my opinion, the daughter should be classed as 
W!proVlded and unme.med daughters of PJ:edeca.a.sed sons, class I (2) and the subsequent-numbers renumbered a.s·(3~ 
gra.ndso~ and gree.~ grandsons, if a_n;y. should be. included. to (7): Clause 7 (d) should also be amenc!ed accordingly. 

Regarding mamage, !he proviSIOns regarding sacra.- In any ca.se, the daughter should take a.s "Woman's 
menta.! marriage (~~use~ 3 to 6 of Part IV and other ·estate" and not as "Stridhan" property. 
consequential proVJSIOns m the subsequent clauses) .should · , . 
not be proceeded with. These wiU raise serions·objections 4. G. S. Guha, Esq., M.A., B.L., Barrister-at-Law; 
from . the Hindu community and will militate against : Deputy Commissiener,, Darra.ll!t. · 
the religious beli~(a and observances ?f th_e Hin_dus. . The I have not had much time tq examine the matter in 'detail 
enforcement of m~nogamy, by le_glSle.t.IOn, Ill neither but think that tire most ·advanced systems' regarding· 
neoessa.ry nor e~1ent and the re~tre.t10n of a ~a~e.- 8\lcoession, etc., prevailihg in any part f>f India should be 
menta.l mani~ge Ill a~o 11D;Deoessary. . The proVISIOns adopted. '.I personally think that all Hindu marriages 
rege.rdin.g nulli~y and dissolut1oll: of mamage~ should not should be registeretr(as I do not agre'e that this takes away 
be applied t.o sacramental marr1ages. . · anything from the Ba.Qr&mental · nature of the Hindu -
Ap~rt from the above matters, my att1tude on the draft marriage~. I strongly support the codification of Hindu' 

Code IS one of genere.J support. Law!. which should be lia~la.to change.s with th!' change 
2. Mr. B. Sen, Additional District Judge, Sylhet. of tilDeS. Men do not emt for the Jaw but Jaw exists 

I agree ~th the propose~ legislation W)d:I have ouly a for the good of the community. · ~ ·, 
fewobjeotiOlt(l stated below:- D 

~e yroposed codification appears to me to be good 5. Mr • harma.dar Dl!tt, Government. Pleader, Sylhet. 
u it Wi.l.l bring uniformity in the matter o! laws ~ding. Thecodifi.oe.tionofHinduLa.wwillbegenerallywelconied 
\': "hole commuuity. Of course, tbe legislature should . but ~here ~be controversy over somo of the pro"visions-

"'•!Y.~~tioua in introducing re.d.ica.l changes.. . . An infl~entVJ:l class of opinion in the country is opposed 
1 Object'~·-Ae regards the proposed.law of inhentance to the mclus1on of daughters' in cle.ss 1 (i) of elause 5 of 
~m of <lt>lll.l!>n that. e. daughter shoul? no~ be given a share ' l'e.rt n, mainly, as it appears on the· gtOund tha.t over 



fragxnentation of estates .will result from such· inclusi~n. 
Other ·objections not so strongly urged are that the family 
won&.ip and the charities connected herewith will suffer, 
j;hat the daughter, under the· influence of her husband 
a stranger is likely to prove an obstacle to family progress 
and so dn. These objections have. b~en to some extent 
met by providing in clause 7 (d) that a. daughter will take 
·only half 8. share, as well as by c.la.use 1~ which makes the 
Partition Act of 1893 applicable !Il certa.~n cases. The first
!Ilentioned provision is a. conces&ion to clamour, for there 

. is really no legal obligation to carry on the family worship. 
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6 .. Mr: K'. R. Bannan, Government ~ieader, Gauhatl. 

The Draft Code has disturbed the theocy of Pxnda 
which is the basJS of inte&ta.te succession. Number of heirs 
has increasel;l. under the C,ode. So further disintegration 
of properties is bound: to. occur. 'But the Code has been 
framed to.meet the growing inclinations of modem Hindu 

· s~ciety. .T£ evolve an uniform le,w embracing a. commu· 
ruty consistmg of so :(Jlany oa.steo, creeds and customs is 
not an easy Ul8tter. The Committee ha.vll, as far as practi
cable, basetl their principles on various old schools of Hindu 
Law ·&nd have laid down the provisions in the light thrown 

Man is by instinct conservative, and na.trira.lly a change by case- laws of the Indian High Courts. The Code, 
in the law of inheritance is being opposed by a. very str001g . therefore, will not be an unmixed blessings to Hindu 
body of conservative opinion in the country. There is very society. ' 

. little of sound judgment behind a.n opinion which r~fuses to The Code has dealt with only Central subjects, namely,· 
recognize that a. daugh~r has the same natural. r1g.ht ~~ ~a. Intestate and testamentary succession; Ma.intena.nce; 
son in respect of pr6pert1es left by the.iather. This disCI'Ulll· Ma1Tisge and Divorce, ll'ljnority and Guardianship, and· , 
nation against daugh~ers a.s regards the right of succes- Adopt1on, lea~ agricultural land alone wll.ich i~ a provin
sion to her father's pr?perties has prevailed over ceftm;ies,, oi!J<l subject. Provincial legislature may Jay down 
and the reformer wishmg to concede to woman thetr· birth ' provisions to a. void disintegration of igricultura.l']j,md a.s fur 

. right iS up against powerful vested interests. 115 pactica.ble, 

In primitiv~ society, 'law· was merged.wit,jl. religion, and In the matter of intestate succession a. widowed mother 
was indeed a part of it, and the original reason for the should· come within the category of simultaneous heirs. 
agnatic principle o( -succession through the male line in It k often found in experience that the young widow of 
Hindu Law as in other systems of law appears to have been an inteota.te decea.Sed alienates the propertie& and leaves 
to .assimilate the law regulating the devolution of property her husband's !J.ome. The widowed mother becomes a. 

· with the religious rule for the transmission of the family · destitut..:. 
worship. A woman, after marriage; worshipped.the gods A di 'd d fr h' , th d · his ""'~'· 
of ."her. husband's household. There. wa.s, therefore,' a son, Vl e om . IS ~a er . ;urmg ,.,.,tune, 
religious necessity for ~xcluding the daughter from partici~ should ':ot get eq~a.lly W:th his un<~i:':1ded s?n. ~nerally 
pation in the fa.lnily property. This legal principle was, a.n ea.m!Ilg ana disobedient son diVIdes mth his father. 
by no means dictated by the necessity of preserving the So ~e .should not get more than half of the share fallen to a.n 
ip.tegrity of the property. It is extremely doubtful if the undiVldefl son. 
merely material consideration of preserving the integrity In the ~a.tter of marriage a second wife should he 
of the property would have been sufficient for overcoming allowed in cases where the first wifE!' proves barren or con
man's ®tura.l desire that his properties should. be shared tracts loathsome and inC1lta.ble disease after marriage. A 

' equally ainong his c¥Idren irrespective oftheir.sex. Hindu n•ust have a. son to offer Pinda. to his soul and tc• hlR 

With the passage of centuries,, religious beliefs have 
-eha.nged. · The family god, a.s an jnstitution, still, to some 

· extent .survives, but it would be mere a.ffec~ion to suggest 
that our present-day economy' is in any sense based on 

}he worship of the family god. As a. matter of fact, 
the foi.pt family system .is disappearing from the eolintry, 
and will soon pass into, the domain of history • Society as 
it will be tomorrow Will have very little need for the joint 
family system. The law has therefore got to. assimilate 
itself with the social system, which it has to serve. " The 
law will fail to retain. support if it lags ~o far behind actual 
. practice, and equally so if it pushes too far ahead." There 
is thus a. most natura.1 demand for a. change in .the law, 
.to suit the requirements of the. present-day social system 
which is individualistic, I£ the demand is able to gather 
sufficiimt strength, it will .succeed. lf it fails to-day, 
vested interests would neyertheless, do well to note that 
sooner or later the demand will have to be conceded. Our 

· womenfolk are just beginning to awake\ In. the days'to 
come, they will take a.n. increasingly 'large part· in the 
life 'Qf the country, . and they will spare no effort· to a.tta.in 

. economic . independence :which. they naturally- regard a.s. 
· · essential to their -progress. In my opinion, the daughter 

should be retained in class 1 (i) of clause 5. . 

, :Among. the other provisions in. the draft Code regarded 
as more or less controversial are th~ following :-

(1) The definition of Stridhana in clause 4 (j ) ·of 
Part I read with clause 13 of Part n, in so· far a.s it is 
proposed to give to women full rights over her property 
ho~oever acquiied. . · ' . · . 

. (2) Clause 3 (a) of Part IV by which polygamy is 
abolished. · . . · 

(3) The provisions' for dissoltl-tion of marriage in clause 
30 of Chapter m, Part IV. . , . · 

I think the law ea.nnot be tied down indefinitely· to the 
va.ges of ancient text-books, but must be allowed to grow 
to the height of its enviro~nts. In this view I welcome 
the chapges sought to be introduced by the provisions above 
men1jioned. · 

I support the draft; ~de in' its principles. 

I-4o 

forefathers. So law should give him possiblll facilities in 
this respect. 

I have no comment to make on other clawies. 

• 7. Ral Bahadur· S. Doweraah,· Government Pleader, 
· . Djbrugarh. ' 

· The great disadvantage of codifying Hindu law is in that 
it transforms the personal law of the Hindus into Lex looi. 
Time may come when Hindu Law·a:pplioa.ble to tl).e Hindus 
living in Indian States may not be the same Law which is 
9:pplica'ble t.o the Hindus living in Bri~ish India. . 

. On the other hand, advantage .of its codification are 
many. 'l>ublic,opinion lias !!upported codification. 

After making wom~n simultaneouS heirs-the fra.m~rs of 
the code instead of grafting the principles of Muhammadan 
Law into the_ Rlndll Law, might have adopted the principles 
of Indian Succession Act, and given to n. daughter same 
share which is given to a son. · 

In the Select Committee there has been 'one marked · 
improvement. Fathers and mothers are no longer sixnul· 
ta.il.eous heirs with BOlli! and daughters. · . · 

According to Part IV, clause 5, customary marriages 
are to be deemed sacramental marriages. It' would be 
better; to avoid doubt and dispute to provide that registra.
ti~n of such marriages should be obligatory. A simple 
form of rural registration of marriages ea.n be provided by 
rules. This will be helpful in Assam With 'its diverse tribe& 
and ra.ce.s witlr different customs. Compulsory registration 
of customary marriage& will be a. blessing. in tea gardens 
and in rural areas where there are no fixed and well 
defined and invariable custom's. · 

Draft· Hindu Law is a. great .achievement and is to be 
supported. • · . 

. 8. The Government Pleader, ;Dhubrl;' 

The provision most open :tO objection· is section 5 •• 
The inclusion of daughter as simultaneous heir with eon 
and widow is opposed to the Pinda theory• and th& 
general principles on which the Hindu society is based. 
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· and oth~r people have got their own la.'Y and why wo'should 

· to tho Hindu Law & woDlllll Cllll';l~t inherit bo a.sked to cho.nge our OWI!- Jaw winch . has come ... -down 
a~~~d I consider it to be & salutary proVISIOn. to WI from time immemono.l. The Pn"y .Connoif" h1111 

rd
• of su~ob. is open to objection. In many adopted the limited interest of the women !n a.coordanCQ 

Tho 0 er have boon given preference to agno.tes o.nd with the Hindu Law and now' our system will have to b., 
18S6S,cogntaSates. dl\Sat&ll. The arrangement is unhappy. altered because there are other systems which do not agl'llll 
penwns no pm . . with us. This argument has not boon: ~dvanood for 

Tho inr{usion of daughter as a simultaneous hell' willlood. altering other systems, which do not· 11>gree With us. Then 
· frn.gtnentation and for ma.tter of tha.t destruc· the other grounds of there being women legislators, lawyers 

~o:"~:"property and the Hindu sociahtructure. The and ministers. It is difficult to soo.tho force of this a.rgu., 
provisioM in the cha.pter of ~aintonanco, take care of the . mont. A law cannot be cha.nged for tho benefit of a few 
daughters in distress. So this measure will do mor~ htmn 1 penplo and there cannot be different law of inhol'itanco 
than good to Hindu society. ProvisioM of section 19 for different· classes· .of people. Among the c01mtles~ 
should be 'lxtended to all fema.les. ' women of tho country how many of them are legislators, 

- · th • · ht t rry more than one wife ' ministoi-s and we a.re to change our law for their satil!fa.otion. 
As for :m.ama.ge, o ng o ma. f ~- . . b urd . 't' 

should not be taken away. Although as a ma.ttor o mot This IS an a s propos1 Jon. 
polygamy is at present discouraged. There ~~y be a .Pro- · To give absolute right to women will be most do.ngero!JS, 
vision that in the case of tnking anoth~r ~a wnt~n The Cede has. forgotton thO: theory of spiritual benefit to 
permission from the present and prospoc1lVO e must e be conferred on the dep!lrted. ~oul. It n;my be matter of 
ob~incd. · .. '. joke with the framers but millions ot people of Indi& 

• do believe in efficacy of this benefit. In. fact our law 
9. tr. C. Sarma, Government. Pleader, Tezpur. of inhorita.noo given by Dayabhaga is based upon tho 

lap reciato tho idea. of formulating o._Code of Hindu Law theory of spiritual benefit. In 1937 ther~ was. tremendous 
inlltoo.:f of pieCOllloallegisla.tion from time to time. The two opposition to giving full r!gh~ 'to wo~en inher1tors a1,1d the 
forms of succession under the Da.ya.bhaga and Mitaksha.ra. leg~lator had to. drol? this r~ght. Sunultanoous hmrs are 

.... _ ld d · t r "-g'•tr•t1·0n of qUito unknown m Hindu Law. T. he framers of the code 
should not "" mou e Ill o one •0=· ""' • u • b bl k. t'"'- · t' fr th I f th ' Hindu ma.rriage8 will also be .not looked with favour by thl) haye pro a. ;srta en = eVIa lOU o~ ~ a.na_og>:_ o e 

· 't f th HindWI specially the orthodox section • he~rs of Muslim law. . When a ~uslim dies,, his p.opert;y 
.lliiiJOn Y 0 

• ~ • uld 1 f h is divided among vanous rolat1ves and to prevent th1s 
and ill: my opunon tt sho be 0 t as sue · ' . disintegration Wakf laws (Acts VI of 1913 a.nd XXXII of 

1930) have become necessary. The Hindus will find the' JO. Ral Bahadnr .Kallcharan .Sen,, Oauhatl. _ ' same difficulties in keeping their property inta.ct. The 
This is a dangeroUll 'Jaw which is sought to be introduced Hindu widow ~inherits her husba.nd'a est.ato in .the character 

as Hindu Code. All the Hindu Text as regards successions of being the surviving half of the husband ; all wives are not 
and tho decision of the highest court of law have boon entitled to sueooed, those who are lawfully wedded and with 
ignored and the framers seek to devise .a law according .whom the connexion 'is religious and permanent so as to 
to their own choice and liking. They have t11ken the subsist in the next world a.re recognized a.s heirti. When 
plaoo of our sacrad law givers nnd of our judicial courts. · . therefore this position te~tt:s by remarl'iege , her 

·The Hindu . Law regarding succession, inhe\'i,tanoo, 
marriage or caste is based <~n our religious belief which has 
come down from the sages of tho old. When British 
Goveroment Courta wore first establishod l'andits versed 

, in Hindu sastras were appointed and the Judges adminis. 
tered jl18tico with the aid in their intqrpreta.tion of Hindu 
Law till a. time when the loading treaties of Hindu Law 
were translated by el!linent scholo.rs. ' 

In this so•cslled codification clause 5, class 1 (1), widow 
son, daughter ha.ve all been ma.de simultaneous heirs and 
in cla118o 7 their shares have been specified. · 

right to the decea.sedhUllba.nd s property cea.ses (Aot XV of 
1856fl.L.R. .19 Cal. 289 Matangini v. Ram). The present 
Code ha.s not even taken a.ny notice of this law (Act XV of 
1856) ·and. of the iudiQi.o.J. decision. • · 

DaughterB.-There seems to be no reason why ·daughter 
will get a. share when sons a.re existing. Tho doctrine of 
spiritnal benefit of the Bengal school has been lost sight of. 
Mo.iden' sister is not entitled to any sl:ta.re but ouly to main· 
tenance till marriage and to the expense of her ma.rrisge. 
Thoro is no reason why daughters roamed to different 
family should have, share in her fa.ther's property ll.long 
with tho· sons. They will· h!J.ve tbeir inheritance in their 

Mitakshara and Dayil.bhaga are tl!e leai:Ung authorities hu',sba.nd's family. All those well·kl'\own principles have 
of Hindu Law in India. The a.nthor of Daya.bha.ga been lost sight of. Thoro is some difference between' 
ftourishod in the first part o~ the 11th century a.nd the Mitakshara and Dayabhag\lo as ·regards tha succession 
autm.or of Mitakshara WJIS anterior to Da.yabhago.. ofdaughters. Thereseemstobonorea.sonwhyt)le persona.! 
.Theil' commentaries of Y11)navalka ere the guiding princi- la.ws of the- 'people of different countries should be , 
plea of Hindu Law in different parts of India a.s modified disrega.rdod and all s}Jould be br~ught to the &ame level. 
by custom. Daughters do n'ot inherit during the lifetime o( ' . 
eons a.nd the foma.les "Widows, 'daughters, mother etc all• · Other heird!-Tte order of snccessions among c(thor heirs 
used 1i!> ha.v? limited ests.te b~t this Code gave them ~bso- . has . boon changed. In MltakshS:r~ •mother comes jirst 
lute nght like men. The Hindu Lo.w.and long series of but m Da.yabha.ga father comes first m the rank of inherit· 
dec!sion of PriyY Counc~ recogu~ed the limited nature of anco.. I~ Mitaksha.ra and Dayabhaga. the enumeration 
the!l' estate. Formerly m Bengal the mothers ·Used to get of hell'S IS well defined and ·people are following . their 
a share of the property of. her husband equal to ooch of own systems from the inunemorial and there seems to be no 
her "wn eons when there was a pe.rtition, among them reason :why they ~hould be forced to aba.ndon .their own 
In 193'l by Act XVIII, it Was ena.ctod that, when 11 Hind~. sy~tem. Sister is no' heir under the Bengal school and 
governed by the Dayabho.gn. school dies without lll&king·a this has also been changed. . · 
will, his . property shall with tho . incidents of -a Hi.ridu Stridha . • ' . . 
WOlll&n's estate devolve upon his_ widow along with h' . t H' ~.-There are V&t!OUS ktnds of Strtdhana aocord· 
ma.le lineal descendants, if any; in the same manner as ;s mg ~ m u La:w. . The de~tionof Stridha.na is faulty 

· devolves upon a son. The same rule is lll&de applicable t t and i1~0 t? obJeCtiOn. Stndhana. ac~rding to the pro· 
Hindu widow governed by any other schools of law or h a P08f de mclJld~s J?rop.ex:ty inhedted by a woman from 
oustom, as far a.s the separate, Le., solf.acquired ro ert ;s' m~ 0 owner. This IS obJectiolla.blo: In no system of 
c?ncerned. :Now ~he present code ~ooks to gi~ ibsofu~ HmdQ. Law woman has ab~olut~ right ~o property inh~tited 
r~g~t t_o a. ~du Widow on the ground that Muslim 'women .fr: male own~r. There IS SQI'Ious ,!lb]ection to cha.nge the 
Christmn, Ja.m womon a.ll take a full estate and it is dil!i lt fu r of snccess1on and the people will be grea.tly prejudioo/1.. 
to maintain that Hind~ women alone are incom 

0 
cu ' 11 va~t co1111try like India. one' code of law Cli.nnot hold 

to enjoy full rights when "We havo women legisla:Ont good for all parts. The custom and the ,Jaw folloWod f'ot' 
wome~ lawyors and women ministers." Tho 'ana.l~rs, ages cannot be ~!tared by a. stroke of pen. By claUlle ,17, 
of other system of law is hardly applicable. Each syst!y thh8:de seeks t? mtro~uce An\lJoma. or .ir.tcrcas1<~ maniage 
baa its own law for th~ woples guidance, The Muslim m, w c !l8.s boon mterdtcted in Kaliyuga and this proposition 
have their authority in their Koran and certainly we ca 8 fs boo!!- accepte~ by our law court~ as valid. and biliding 
n•Jt .be .aekod to follow it and similarly the Chrlatis:; t .... ~tpun v. J?wal'lflaprosail, 10 .A.L.J. 181). It has boon held 

• WI. a Dllll'l1llge ·between a. l1ome ·Brahman and a Hareo 
\ 
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· 1 · ainst Hindu Law (.l!elaram Nadial v. Thanuram 
fra~n:..~. 9 W~R. 552). Justiee.:Mit~er says". The.plaintiff 
is a. l)oiJl.e Bra.Iune.n a.nd the . gl.l'l 18 ~a.ree. It 18 to be 

b ad tha.t Domes a.nd Ha.rees a.re different caste, the 
~ a::l Hindu Law .being aga.inst it, l~ca.l custom is. t~e 
g n1 thority by which such & marnage can be sane· 

oQti Y_~u The cOoSe WIIS rema.nded for a finding whether onvu.. , . 
there ~s such a. ou.~torn. 

the fo.thor's deo.th. Whether the framers of the 
Cod~ a.ccept the proposition is not the point. We o.re 
concerned with the religious belief of the people who o.re 
to be guided by the would be Act. The Hindu dustom of 
ta.king a. m11.le child in a.dopt1on is due to thia belief. 

This J>rovision of monogamy without a.ny considera.tio11 
of the above points ill a direct interference with the religion 
oft he ·l!eople. -

In a. Tippera. case a .rnart:ia.ge between· a Vaidya. and a. 
J{O.vt~Rtha was hold to be valid by lo~.l ?ustom, but 1t was 11. 'fhe District Bar Association, Sylhet. 
dm• · t d · tha.t ca.se that the prohtb1t1on propounded by . . " . 

.a It 
0 Ill: . ·bee 00 ted b co~t as settled law· Too present ~ttempt at c~d!fica.tum or Hmdu ~aw .on 

. late authb?t~(~a.s la~ So:ka! ~. Abb!u 011. Mitra, 7 C.W .N. .ltun-Hin~1J lines 18 the cumulatm1.res~t of the co-ordina.t.mn 
~~9\be j~ ier:cen~:.se t,he Allahabad High Court remarked and combination of a.ll these ant1-Hmdu forces. 
tha.t.wha.tever may be t1te case in andent time~ and wha.t- The two main subjects for which tho present legisla.tim\ 
-eve'f" mny be the law in other parts of India a.t th~ . is proposed a.re ma.rriage a.nd inhorite.noe .. In both those, 
present day a marriage .betw~en II B;ahman a.nd Cha~tr~ 'tho proponents of the Bill have tot,\lly disregarded the 
j,~ not lo.wfully marriage m these provmcec. (P?dam Kumt?'n Hindu s~ntinlent, and Hindu culture and Hindu traditions. 
v. Suraj Kumari, I.L.R., 28 All., 458). , It '~Ill be .most m- When two years ago, separa.te billll on these t':'o subjects · 
discreet to change a lo.w which has been accepted by our law w're circulated for opinion ; a. good number of opmions wore 
~ourts. It will bring confusion in society and the .whole received both for e.n9. against them. From t\ study of ~be 
founda.tion of the cll.Ste system will be.unsettled. The Code present Bill wq find that the framers of tho present Bills 
quotes a. Bombay case but it is to bo seen w~ether thl' have .on certain. minor points considered the opinions of 
deoi.~ion was founded on custom. ·~ 2 .Bom. L.R. ~28 those only who· supported the proposed logislo.tion but ' 
(1900). In 14 Bom. :L.R. 547 (1912), tho B~mbay H~gh have not u. word to say about those who opposed it 118 & 
Court did.not allow'ro-m,arriage between a Ra]put and o. perniciouslpieoo oflegislation. '£he present dra.ft is sent 
Brahman girl or between a Bra~an w~ma.n·~nd a.Sudro.. out to the public to ca.rry the inlpression that there 
1f the Dinrria.ge is invalld as liemg agmnst Hindu, Law Q.S was no oppoRition at u.ll amongst t.he Hindus .~o the 
propounded then the offspring's right to property niust . proposed codification though the word is rat~er a.. miSnomer 
be diso.llowed and the., doctrine of factum~ valet ·cannot be as the. proposed Code is not a. mere codification but· a. 
brought to their a.id. , legislation which seeks to introducE! revolutiona.ry changes 

fu clause 20 of the Code it h~ disregarded the injunction which will underminEl·the Hindu society. This is e.noth!lr 
oQf Hindu· Law as regards certain ,disqual:fied persons factl)f which justifies the apprehension of the opJosers. 
(~nu Chapter 89, 201 Vl'lrse-\ and alllo both the sohoo~ of We shall only refer to a few provisions of the Bi itsel.f 
Hindu Law. ·Tile principle is quite clear. '!'he disqualified to lhow how far our apprehensiorur are _justified. 
persons are entitled to maintenance but they ca.nnot be Ta.l1e for instance the matter of succession to u. male. 
-entrusted with the ownership and manageD).ent of the Hindu. · · 
property 118 it will b~ lost .in no time. There js &!'other A son and son's son and son's so~'s son, widow :and 
ground tha.t tfuese disqualified persons ~annot unpart daughter will inherit together. 1hen &gain when the widow 
religious efficacy to the departed t oul. ' · dies the .sons and da.ughters only will inherit ; son's son 

Divorce and widow marriage.-They .are not recognized and son's son's, son will vanish from tho scene. i· From the 
by our law a.nd religion., Dhu.rma_ Sastra.s enjohv that male deceased the sons ~~ond widow will take one sh11re each, 

- ma.rrillge onee contracted will last for ever and ca.nnot be set son's son and son's son's son will ta.ke one share per 8tirpu 
.aside for any reason a.nd therefore divorce is not recognized. • and a. daughter will tu.ke a half. share. When the widow 
Those who wish to ava.il themselves of. the provisions of · will die her share will be inherited by the aon o.nd the 
.divorce and widow marriage ha.ve their remedy und~r th~ da.ughter. The son takes a ha.lf sb,are while the daughter 
Specia.l Marria.ge Act of 1872 and they :will ha.ve full hberty takes one sliare. ' According to this mode of succession 
as contemplated by the ~de. Hindus are eJtremely the sons wiU be a.lways at · a. disadva.ntage when the 

. religious people. Their la.ws of suc~s~ion, inherita.nce !'~d nUlllber of, daughters is more than that of the wns. 
marriagjl) are based upon the religmn ~~ond the Bnt1sh Our Muhamma.da.n brethren are alr!la.dy groaning under a. 
Govermi'rent from 1793 A.D, onwa.rds has prohibited la,v{ of osuccession which reduces the prr.pe;-ty to innu
interference with the Hindtt ·Law rega.rding succession, merable fragments 113 soon a.s e. person dies, and in · 
inheiitance and ma.rria.ge but 1·he so-ca.lled law committee 'a good number of ca.ses they take to. the subterfug~ of 
M.ve brushed aside ·those injunctions. It is difii.cult to see crea.ting wa.kfs. -The proposed, legislation is.far worse than 
that there was any .necessity for such radical changes and ·the Muhammo.dan Jaw on the point. · 

, nobody has a.pplied fo~ tb.~m. ,. · . . · • ' Under the Muhamma~n Law a widow takes only! when 
· ' I have noted a few obJO?tlons. . T~e whole .~de infringes there a.re children a.nd that also goes to sons and da.ughters; 

almost all the-well-esta.blished prme1p~s of Hindu Law an~ • the son taking one share, while·the daughter takes a half 
it will bring disorder a.nd cha.os in soc1ety o.nd as s":ch, 1t share a.s in the case of the male propositus in the present 
should be rejected in toto. It has been never ~he mten· . Bill. To a.dd to this, a.ll the females, in additi6n to their 
tionoftheBritishGoverrime~~t!t~tour~erson~llawshoul~ right to inherit have been endowed with a right to ~in• 
be 'Changed wholesale.. The Hindus w1ll anxt6l1Sly ~watt tenance and an unmarried daughter to the me.rnage 
the action of the Government a.s the people are VJ.tally expe!llles too. . This is not underijtanda.blo. If a person 
;interested the matter should not be left to the votes of ha.s the right to inherit, why he or, she should be given a.n 
·som9 interested persons. additional right to maintemmce. o.nd to ma.rringe expenses Y 

In de& ling with monoga.my the Code has not t~ken _into 'There a.re such other absurdities _a.nd anomalies but we 
WJ!Sidera.tion the following provisions ?f the Hmdu need not go into the other details as it is needless to dila.te 
La.w based on Sastra.s. upon the details .of a piece of legislation which appears to 

The principle la.w'givor Manu says in verso 81, Chapter IX have been conceived with a. motive to injure a. community 
:that if a. wife does not give birth to a male child within' eight rather than to help it.· · . · 
years after menstruu.tion or who b~gets only fci!la.le child 7. Next we come to the lo.w , »f ma.rria~ o.nd. divorce. 
eousecutively for eleven years or if o.ll. tll.e children of The provisions are. most pernicious .. Monogo.my accord· 
the wife die after birth or shortly a.fter then the husbal!d ing to western sta.ndards has been sought to bu introduced 
!'fter wai~ing for 8, 1~, or 10:yeo.rs, respe<:tivelJT, may ta~e a. into Hindu Society. Why this unca.lled for anxiety. 1 

· 11econd .wife, If a mfe who always uses unpalo.to.ble-harsh Monogamy is not an uUlllix.ed blessi'n!{ in1tbe west nor. lll 
, la!'~ge t~wards the. h~sbu.nd, ~e ma.y. ~ake a. second polyga.my rampant a.mongst the Hindus ~o as to r_eq~ 
· wifu umnedi&tely. Verse !l-2 sa.ys, if a. wife 18 perma.nently snppres~ion. If theY. are rea.l)y out to suppress thl8 evil 
invo.lid but who is well ~ehaved towarils the husban~, he they may try their ~ho.nce where 'it really exists. But 
ma.y take IJo second :wife mtb the consent of the first wife. there seems to be no inclfuation to do that.. The Hindus 

It is to be',noted that a .male child is u. necessity to a u.re never u. polyga.mous coJIIJilunity in pr11ctice. Even 
Hindu, for giving religious effiqaoy ):Jy giving Pinda after their OWfl, lo.wgivers ho.ve !\eVer eJ1couraged this b~t 'hav"' · 
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OOita. ma.DtiOil$ in - where it is really 
' =y by ;!rmitting a man to take a_seoond wifo. . 

, ll all married people desire ohildrlln and thell' 
u!":~e !historable When tlley: have none. ~df 
$1111tnls more partiCQ!arly strellS upon ~ neOOSSlty o 
marria,."tl {of having a son. ~en there IS .llo son born 

a oou re a man 'has been gtvon the option to ma;ry 
co xm/ '~rife for that c;· So absolute suppresston ::S woUDding • the · . a.nd. . sen.tim~ts ~ real 
Hindus .~d · enforced monogamy will g1ve nso to 
manv ~tber social problems 118 in the· west. ·Who knows 
$hat ·Europe will not take to poly~amy after the present wa~ 
co reroupe their cfecil.uated p()pulati?n. ' t . 

· Divoroe may be etfeoted only in !)On•llaCl!arnenf.al. 
marriageS. Dissolution through Court should be permia,.. 
eible with retrospective effect as provided ~ clause. 3(). 
of the D.raft Code. :Maintena.nce to a wife, living separate 
and leading a pious life should be provided in case or 
habituo.l cruel treatment in body a.nd mind. · The emeJt~ 
should be clea.tly defined to oheck the imsp9l1Sibl& 
husba.nds. A concubine · shonld have no ma.intenanee, 
there should not be any union without civil or sacramental 
marriage and the la IV should not alford a.ny sanotua,ry t,o. 
such persD.\ls. 

The law, as embMied in Rlj.lings of High Courts a~d 
Privy Coimcll, will-sufiice for the protection of minors. -

Too much of Courts' interferenCe in miDor's properties. 
~ould nC?_t be encouraged. · · 

s. This question has a political ~~ring M w&!l·, In Ind;ian 
politics counting of heads seems to be the gp1ding ~ey. 
A JIIuhamma.dim is permitted to have four wives at a tune 
and to &dd to the number o£the collllllunity whilo the poor .' ' 13.•The :Bar Assoelation, Sllater; 
Hindu is going to be J:Mricted to Ollfl wife so as to ba · · . 
deprivedoftherlghttomultiplyincaseof"''-OIIlOrgency. We are opposed to the provisions of the Bill as they 

are intended to introduce revolutionary ,PrinejPies tn th& 
• 9. So farM the proposaVor .div~ is concerned, it. is laws of inheritance. · · 

,strange that the re()(lllt law on dissolution of:Muham:ro&da.n. 
lll&lTiages i4 sought to- be. bodily inttodu<led. Is t.hia 14. i'he Bar Association, Barpeta (Assam) • 
. codilication of the Hindu Law ¥ The mbst 1Uifortuna.te . . . · . , · . . .. 
aspect of the proposed Bill is tha11 polygamy on either aide This Assoma.t10n fully endol'!!'lll ~e fundamental PI?DCI-
(male or female) has not only been made invalid but-penal pies of the draft 1I_indu Code, as laxd d?"= by the. HindJL 
too Law Select Comwttee. It welcomes 1ts noble move to-J 

· t · · · enact a. common .a.nd unified Hindu Code which was so-
lO. Asweareagainsttheveryprinclplesotiwhich the pro-· long wanting ino the Rindu Society. ·To br.ing about. \ 

posed legislAtion is based we only express our disapprov;.l integrity among the various p~ of the Hindu Com.. ! 
of it au.d regieter, our protest against any attempt at munity and to bind the people .Jlrofessing the same religioll ) 
logilllation on the propoeed lines and refrain from entering under the common law il; a great need of the day. . 
into a detailed e:mmination of the clattSI'S. 1 · · · · 

This Association, however raises ita objections ~o tfe. i 
U. We do not undemtand why t.hia ~ ~nd anxiety to proposed provision in the Code as reg&l'ds _daughters' 

Introduce drastic l.egialation, and that on the plea of oodifi.. right of inheritance, on j;hi$ ground, that it will bring , 
cation at a time when the whole world is ill a state of about 'disunity a.nd disnlption among the RinJ:lu families. 
turmoil, I!Oiliety in the melt!ng pot we the poor Indians lind disintegration ~f 'the a.ncestral property may be ita. 
are the worst aufl'erers. In none of the belligeren.t,. result. · . _ 
llOUlltries, a single soul has perished £or want of food. ' ' 
But it ill known to everybody what happo.qed ill ~ 15. The Bar Association; :Manpldai, Secretary. 1 

laat year. }Ve would request the authority to drop this · 
Bill and not to agitate the mind of Hindu India when it il; · 1 .. I do not appreciate the. proposal of merfiing· the 
pre-oooupied with other probl&lllS.. • Dayabhar .. a.nd . the Mlta.kshara in ·on11 mould in , the 

J.ll. In this connection, it should also be 'noted that tlul 'ID.atw.o successiOn.. . . . . 
prese~t Centra.llegislature is a. ~uated body and it ' 2. The very idea ?£registering sacramenta.! Hindu ma.r.ri
dcea 1ll no way- tedect the mind of, nor represent the ages lll&Y be l'epulsive to the, orthodoJC Bindi!S a.nd as such 
COIDlllllllity. . · . tl,lere sh<fld be no provision for registering such marriages. 

We would. also not. like that any -legislation which .ie · ' • ; • - · · . • 
deaigmdtoa~thefo~onsOftheliinducommunity· 16. i'he Secretacyo, Nowgung Bar ~oei4tiono 
ahoold ba OOD8ldered by a leg~~~lature oomp~sed of members Hindu da.ughtel'll should be included in the list of heifs: 
~.or whom are D?t at all acquainted With the ci!St.oms, as shown in the dr&ft. . . · 
~1ona and sentimsn\11 of the lrindu community. · · · 
and Of '!_OlliS others who ate out to huiniliate the Rindd 2. Ia.m definitely against the incli!Sion ofsub-clai!Se (a) of' 
commlllllty. • , cla.use 3 of Chapter I of Part IV ·with ·the' deletion of this 

In our opinion th& ~posed Code lf ~ into law wil\ c!a:zse 24 of Chapter II of Part IV becomes unnecesiary. 
biing about ~mio ruin, .aoeial disi:q.te@il'llotion and 
. cultllral degencnation of the Hindu Oommuhity as a whole. 17. !he Secretary, Bar Assoe.iatlon, Dubrl. 

· I submit that in 'Intestate 'S~ocessfun ' I -a.m 0 O&e~ 
12. The Bar Association, Haila.kandl. to,. inclusion of' " daughter ;, as a simultaneous hJ.P with 

. . . . Widow, son, etc., and also to the provisi · · latin 
It appesl'll from the draft Code that one. unif1 Ia' -to Civil m.a.rria.ge a.nd. di h ons re g 

f inh "tan • • te •· . Ol'lll 'IV • vorce as t e changes are revoiu· 
o en oe m 1ll s .... te aucceSSlOn hils been arrived tionary In character and will undemtine -th ' lida.r't or· 
at. There see~ to ~ D? l~cal l'VIISOning to bring in . the. Hindu Society. e 80 1 ~ .c. 

~!moat revolutionary pnnmples m the matter of succession · 
m so far as Dayabh&ga school ia ooncerned 1lilless th 18 Mr N o G K-" · 
are cogent ground the laws of inheritance .iliou!d be t:ft. · · • • · · 8"tl""' Secretary, 'l'eZp~ Bar Association. .. 
as they are. . . · · , • !tfou!ding of the two systems of law Da bhag d 

:The rights of women to !fUCcession inay be huproved Mitakshara in the same linetis not app?o;ed. .,va a. &7;1 • 

With di!S safeguard to> th~disintegration of property of ~· ~gistering of Hindu marriages ~ · .~~~ 
00 

__ ;"-red 
.a proP?Situs. A daughf:er living ~utside the fe.mi!y of a obJeotionable. ' 

1 
• ,....... '""""' 

prop0111tusmayhave a. nght of mamtenance to the elttent· · · · ( ! 
~ttesh. e is unable to main~ herself fro_ m her hi!Sband's 3. ~he very idea of codification of the Hind Lu. · 1 , 
.,.,... notVI~twedwitbfavour .. · . . ,u. w ~~','-

' Sacramental : lll&rria/1'08 should be a.llowea -according 
to custom In different parts of India but Civil ina.rri 
may be allowed to provide shelters to.suoh Hindu oou~ 
Who :WOuld be debarred otherwise to unite in sacramental 
marnages. . 

Th~ female keirs .. shou!d not be given absolute rlghts .. 

t9. Mr. B. BaJkhowa, Hono~~ Registlar, Dlb~rh. . . 

Thetis dmft appea$ to be suitabie. It a~oids oonser.: 
va .m on tbe one hand and radicalism on the. other hand~ 

' . 
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It is a very contiiluous draft and sho?ld Wte t.he stfug · ·is sure to remote the di.frarenoea, which e.re now prevalent; 
out of the opposition. · The outst&n~ feature is t~t amongst tlie Hindus and thus pave the way for the 
the women are freed from th~ lll&n.Y handicaps from W~lch ~cation ef the Hindus. From the clll80ry view, which 
the have long been aulfermg. . Monogamous '?~mage I have ~ken of the dra.ft Code, if it be passed into an Aot 

~ · is [brilliant spot in the draft-as &!so. the prOVJ!UOn for and becomes the Law, it will remove the anoma.lies. 
divorce. I beg to add a '!w pe_rsonal views of my own : ambiguities and the difficulties in aJl mattaJS vitally 

h uld b rmittsd un1 th · touching upon the growth and unity of the Hindu Com• . 
(1) No J!l&lTi&ge 8 ? 8 pe · . ess ·. 6 munity, specia!iy in the mattar of Marriage,.Divorce 

bride has completed her m:taenth yea.r. • · · and Succession. With this, I, O!l beha.lfofmy association, 
. (2) No marr:ia:ge s~ould be permitted·~~ ~e h~ giv6 my full support to the Dra.ft Code and if necessary 

given her consen_t.m Wl'lting. · . . . · I shaJ1 8Upport this 'View, before th!! Committae, if it; 
· · .(3) Registration of ~mental ma.rnagea should happens to come. . · · 
lie oompulsoey and not optional. In the rural areas in . 22. Mr. J ogesh chilndra Blswas, Tarapur, SUcbar, · 
Assam, many ma.rria.ges take pl_ace according . to local The eJj'ect of'inkeritandJ of ~ tiu by ~ 
oustoms. Such ma.rriages, according ~ the. dra.ft, 'Yiil be ~ ...... (1) It .will be difficult to· u~ the propertie8 
deemed sacramental ma.rriages. B"-t ll; will . be · difficult ·from a di8tance and it is likely to involve . them with 
to pro~ them in a Court of I:aw;, if sue~ m~ages be 110t. liabilities, as has '!lways l)een the condition of cl!ltivato!'ll· 
compulsorily regl.stered. This Is epecmlly Important in and middle-class people due to surrounding advers& 
the case of garden coolies and oth~~~: de_P.ressed classes. condition. · 

.. : (4) In clause 3'0 (a) and (c), the period, in my opinlon; (2) A woman or her heirs ma.y and are likely~ sell, the 
should bo "not less than ,thi:ee yea.r3." "Not less than property at a dista.n.ce and in the absonce. of capa.cit:y of 
seven years " seeins to& long. ' · · • co-sharel'll of tha:t locality, third pe.rsons will take hold of 

. (5) · Another clan~ should be added. . • . .the .she.res to the· disadvanta.gea and more sul:terings of 
"(g) If. the husba.p.d or the' wife hab~tua.lly. ill- the ldcal.heirs. . . 

treats the peti!llonor. ~· · 1 . • • • (3) Th1s, Joint good pl'doerlie• 'being dividt'd I!.Jid 
(6) Another clause shoUld be added , . . · oollapsed, the power of withstanding clashll8 from un~ . 

I 
, • " (h) If tb,e petitioner's life be made lntolera~le on desirable persons in the rural areas will be orushe<l an~ it 
account of incompatibility of' temperament between the. will bring about another form of miseries widely over , 

a.ll. We, in the rural &relllj, feol the utility of a joint 
®uple:'' .. · : · · . property not pnly"in economical point of view but also 

, . . ·(7) There should be another provision, .under clause in ·time of miscell~~.J~eous alarming situation. The most 
33 ~ the draft, which maY, run as foll~ : , needy ones and beggars also get the 'benefit directly or 
. "In ca.s&s of (c). '(cl),. (!}, (g);_Ch), the petition may indirectly. ' · · 

.b& :l'f:lcorded and the petitioner ma.y be required to renew (4)'_Suitors for daughters of rich men will ~e. for. 
the petition on expiry o( a period of six months when wa.rd to share the' property rather than love, wherea.s, 
final order will ~e passed:-:-as there may be uhu,ncea of the' the condition of the wretched girlll· of poor fathers shaJ1 
parth.1 oo'"1:4lg ·~o a sl!ttlement in tht);m~·antime." · · run worse than now. 

. (8) There should be another provisien, under section How women. 8l!O'Utd' get hold of 8~ Bort of propertiel 
34 in tbe draft :which may run 38 follows : ·. . . · .• · -WithOut eJJecti'II{J the pre.sent ay8tem.-(l) An unma.rriecf 

"A <JI)o~ for . ~lution · of marriages will be girl (if she is not willing to marry or if want of good suitors 
passed, if both the parties &g:Me duly by mutual consent. compels her. to remain so) is rightly deserved to get a share 
In suoh" case; no .reason need· be· assigned for the course of her father's prop~rty. ' I . • .. 

ta.k~n; SuCh a petition should b& · presentad by -~oth. (2) A /lllarrled woman' should have legal right over · 
the.~tJeaccnoern!ld.n , ·,, .. half.the property of her husband and at her death,. the· 

sons will be the legal heirs. If .this is introduced, a 
20. Mr. latlndra Nath (lbatterjl, M.A.. B.L., Seoretaey, woman shall remain quite free from the economical .~e 

• , Hindu Dhana Babha, Dhubi'L . o{ hei:. husband, and at t.he prior. death of the h!JSband, 
• • • 

1 
• • • • • · the illiterate sons also will not disregard her for f~a.r of 

.I plrsona.ilY"?Ondemn.theDra.Ct.Hif!du Qode as.•~ Will losing property. In many ott8es, we· find that.the sons 
VIVis~ot the Hmdu. soCiety &nd 1t will ('!reate dlVIsinns a.ll!o do not care for their old ;mother. .I urge the Com. 
and. subdivisions ·in· a. family. If this Hindu Code •be mittae to take this fact into deep consideration; · 
passe.d into Aot, theh the· solidarity of Hindu society will· . ..., · . 
vanish. · Just .like 8. Muhammadan fa.mily,a Hindu family · -lle-mat:riage.-(1) The ide~! showa b~ to marry ~nee 
will·. be divided into many an:t!loll fractions-strangers o!lly. In ~s o( young Widow and Widower, marr1age 
intru~g the estate and taking away their share. If we· should be allpwed amohg men and women of same eon· ' 
oompa.re on Hindu family with that of a. Mohammlldan dition, so that widow-marriage may come to a success. 
family started at the same p&riod we will find after Though it is introduced, it has not yet an effect in the 
some ~e~a.tion.s that the Hindu estate' is in ite former 'society. · · · ' . · • . · · 
e:rlstenCii while the Muhammadan estate has dwindled into ' (2) For . man also l'!!strictions should be in age ot 
pe~ty ti:ll.ctions. ' marriage. Sometimes y<!ung gitl'l! are tied in marriage u* the -preaellt -B:ilidus Women's P1'0J?erty · Aot, ·a with gld.men. this bad system should h! striot)y avoi~d. 

: Hindu fein!l.le is getting a share in the e8tate. · If daughtel8 · (3') Before negotation of· a ma.rriage, th" izua,rdian 
be allowed & .. share th@ she wiiJ a.cquire property both in must take opinion ofthe bride a.nd bt¥Iegroom. Nothing 
the family. of her fa~r and qu.sb&.nd. · .· . sh?uld be-done 'against their hearty oonsent to jiVOid. 

· . · · · · · · · · , p(Linful outoome. 
b. It,~ desirable ~t ti!i\1 C!>de shoY~ld ~~~ Qe p~ad into· (4) Unfit eit}le~ physically or ·mentally should.~ 

W:• .' • • · · · · prohibitad to mSJtY. • _ . _ . 

21. Tilt Secretary· Goalpara District Assoolatlol!, Dhubri . Di~.-'-(1) Of a gOOd III&!!Y· ~· brief notes on a 
•. • Goalpara. • , few within my knowledge are g~ven m the e11closed sheet, 

. . . . . . wherefrom, it wt11 be pessible tO 'think over if this system 
. From the general prh).ciple, it is dcair~ that the Hindu will do any. good to the pointll in .view:. lf npt, what is 
La.'!V, which wa8 promulgated by the ancient sages in the the utility of adding this word to the purest idealism ol 
prehistoric age, should undergo a change; so that it may the Hindu Religion ! . • . • . 
pace with the present p~grest!fve time. ~he idea of· ·(2l Th& reaaon of disorders .!l.re want of proper educao 
prudence bd ~ccommodat~on to ch&ng:lng Cll'~umst;J.noes · tion on morality and idealism, as introduced by the ri8hiB. 
should lead to the gradual removal-of the.·rlgidity of the · . , · 
~du La.w, 'Cwitoms and•usages. The same kernel of Conclwion.-Tha matter has been·· deeply tho~ht 
the Hindu Culture pervades the whole Hindu Conimunity; and dlscus8ed over by the leading gentlemen and ladies, 
but out:ward appea.rauoea are of such a. nature, that it Opinions, fot:' and against, ha.ve been thoroughly studied, 
throWll ~ ~t obstacle in the ascertainment of the defini... The reformers, l hold, will keep in view t&a.t over 90 per 

· tion. of"' .Hindu·~ .. The- uniformity, of the llin(lu Law oent population of'thie country e.re either. ill·tra.illlld or 
·, I-41- . . 
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. II Scatt~rod meeting! he!'li and there not u.ul~M at a . . . . 
b little echo of the _public vonl!l. . . 
ave C. igu C!Ulturp in thiS country. 
We.~ no~ can;y ;::.,~foresight. :Modificationa of 

The ris11111_wt'"' ll()t t'e Wried on with strict adherence 
m.ill-f?Uo1.'1JJf': ma1 , As for divoroe, the etfeets on t!ri' 
to Bmdo P-~f-IY L- -n Pi the f9reign countrtee. 
1~1:0- may .,..,... Y "" """-:' · · · 

, wherefrom, many refo~ra 1\re now highly appreciatin{ 
the ideal of Hindu Dl&l:l'!Age. • . • 

J'or the present time of abnormal. econom.io depression, 
main int. should be co-operation and mutul help, ::y effort lfruatrating'this main point in t~ society sh01lld 

be strictly avoided. 

· • vm. omssA. "" . · 
· 1~. With' regard to the part te!&iing to. a~option, my 

s. B. K. BaJ, Esq., Advou.te-Gilneral of Orissa. au geation is that adoption should be prohib1t&d in caeea 
~ In cla.use 2 (dofiniti~u and interpretation

1
}dthe" ~lf.d :ore the adoptive father has got either agne.tic o~ cognatic 

" ti;st.er .. should be interprete4 80 u.s to inc n !I ""' • . descendant& hO'IftlO&V8l' remote. So far as my personal 
list«." • ., • , · . view goea the 8ysw,m of adoption Dl&Y he completely 

2 In the c&eo of provisiona re1a.ting -to sucoe~ou of bollshed ~cu.!arly in keeping with. the thoory llDder-
~ of males if it be and as it hM been decided by iying rest Of the Code, abrogating the eflicacy 'of offering 
lobe ma.kers of tb; Code that tho daugbtil!N wiU be simul- l'ind&B in Dl&ttera of auCCOBBion. Institution of adoption 
taneous beiN with sons, grandsons and grea.t gra.ndson.f&~ld ms only justiliablo on that theory. If a daughter, 
a1ao Jrith .tllei:t mothers the same rule ought to be follOwed daughter's daughter, son's daugh~ daughter <l&n aucoeed 
in the - of soW!' d~ghtiN a.nd daUghter's daughters' without a.ny of them having right to offer Pindas there is 
tollS, daughters' daughteN, sous' soWI'.' daughters, llt?·• no l'll&l!OII. why their existence l!honld not bo a bar to the 
that is to say they should be 8lmnltaneons helrB adoption of a son. If tlie Code J.llakers Dl&Y not1 go so ' 
with aOO&• 80~· or sona' son'• edna in. the - of far as to abolish the irultitution of adoption at leaSt they 
sttcoesaion to their F.ndfatbers ,or great gra.nar&thera should p:rovide that wherever there ~ Dl&le ducandanta 
estates This will mtroduee no anol!laly bet11111l16 the either tMough ~~~&les or fem&IB& ho'IVSoever remote the~ 
descendants e.ither male or female ~fa son or !'I'll's son of will be no power of adoption. 
the de~ are mere representatives ohheir father or 11 .. Claus~ 2~ at 41 seems to b& entirely, uU8con.- · 
p.ndfather in the matter of. socoel~Sion, being th11S oeived. In the ·earlier ~ ·of th_e. Code ': father ~t& 
entitled to inherit as between tbelllli81VIl8 the sba.J» which absola.W power of dispos&l of the Joillt fa.mily ptoperli811 
1hou.Id .haw come to their· ~foresa.id liJlcestoN had they ·.(the theory of a vested birthright having been. completely 
been alive on the death 9f the deceased. Thi!l rule should aba.ndon.ed} while according to pl!mse 21 adoptive parents 
be followed lfherever it is OOCO!lllai:Y· In my view, there· are debtm'lld from siloh·a rigl\t,· thougb.on account of e.. 
fore there is no point in giwg preference to a son's BOll oontr&ot entered intQ at tho time of adoption. The theocy 
ova: a son's da.ughoor or to daughter's son over& daughter's of Hindu Jaw is, when the adop~on is motivated by 
daughter or sinilla.rly to son'~ daughters' son over son's some lll9oterl.l\i eonsidera.tion tbll.t is invalid. Looking 
danghwr's daughter, so on a.nd so forth. at frOm that 1!tandpoillt also it is against the very essence 

3. As .at proaent the prQposed Code giv\!ll preference to of the Ilindu taw and religion that one should be given ' 
brother and bretlter'e son over the dellQ8lled's own deeeu- in adoption only in collllidere.tion of aeouring certain ~ 
dante either throlfgh male or female. I see a.bsolut&ly petty to him. In my vi.ew, clause 21 of the Bill shOuld 
no point. in tb&t. The emoa.ey of offeri.ng Pinda Is no be m J.etel" deleted. 
longer oo~m as a test ol preferen~l. right in the · co P " , ~ ' · . - . . • 
order ~ ~oel~Sion a.nd conB&nguinity is t\l.ken to be the 2. Panillt Hllakanta Da.s; M.A., M.L.A. (Central), Cuttack. 
test: The ord~r of snceession,; therefore, should ~ so I· am &gainst thd 09dilication o(the P!'I'SOnai Jaws of 
devised u.s to gtV& the deceased sown doscends.nta ett~er ~the· Ilindns. • The whole basi$ of the ll&<lr&mentallaw is .. 
through males ,or females howsoe'111l' ~mote preferenoe that ite sonree is the Holy Ten and not a; •tatum. Thill 
over his father s descendante such ~ m caae · of c!&sses basis ie wholly lost by oodification. True enough that 
m, IV, V and VI. . . . . most of the Hindu law to;day ill judge-made law, and ilr 

4. I should suggest ·that while the decessed has got an ordinary caae the judge goes to the !&w reports and not 
male deScendliJltll alive and any one or more of his fema.le to the Sbastraa. Bitt resort; to the She.etra!l is often bad 
heirs ho)VJIOOver remote dies leaving no ma.le issu& the ~m~u to·tlay and this must. be within the pel'$0D&l experi· 
heritage ought to revort to·such of the male descenda.nte enoe of the membera of the Committee. The fundamental 
of hillinsuch·?rder.a.s would conform to the rul~ of p.I'O· fact, however, 'rernai911 that the judge-made law on &ny 
.feronce pref!Onbed iA- the Code.· In V!&W o~ t4is obser- point is but an interpretation of the particular inju.ttetion 
vation the rule<J of preference contained 1n clause. 9 . of ·the Shastrs.s. The Sh~stras reinain the folllltain·head 
llhould be amended. · , · Of tho· taw and not the statute of a mundane legislature. 

o: 1 have nothing to add with teg!ml to (i) order a.nd In the popular tDin,rl f:lhastt~~o& prevail because they art : 
· modeofsoooessiontoStridb~>na,(ll)generalprovisi0!)8,and" Shastl'8.s as they haVII prevailed for eeuturiea. ·I do not 

(c) testamenta.ry succession. · ~ · think there is l!<DY juatificatlon whatsoever for gratuitously 
6 .. With rogo.rd to ma.iotenn.noo,lt should be open to the ~ving & profo?nd and even :vto!_ent shook to this popu1P 

owner of an estate to depli.vo any of his depe11dauts, of b~Ji&f. . . . · . 
it o~t of his es~te after hill demise. This·right of.depri- I am iinpl&ca.bly opposed to tlll!Jdng auy. changes by · 
VBtion of tho ngbt of maintenn.nce by testa.ment will· be the Committee in the pr&sen.t law either on the ~ 
confined ·f.<? those ~ iJl which the. testator whUe Glive of 8&\l\U'ing. uniformity or on a.uy otller 'grolllld Whatso· 

. cc.t\ld·clepnV& them of tt. . . · ever. I ll&ll at losst appreciate, even thOUgh I may_ D.Ot -
7. With regard to the Ia,- re!&ting to ma.rril!.ge the · be able to approve of, 1;111 attemyt ·to .abolish all pel'SOUIIol 

strictness of monogamy shoUld -bs relaad at 1oa.st to the laW!!• Hindu. an<l, Muslim, and to· substitute a. Unifonn 
extent of a man ha.ving liberty of ma.r~ more thlldl . ~mtorls.l.. law ~· J:ord Wa~ll may woll make 
one wife> t'orthe purpose ofproorea.tion ofllhUdrlin provided htB D&~ llllmOrt&lm India. by getting a Code. WaveU 
the wifieS 4f hill e'lrlif!r marcia~ one,after the other tum enacta.d ~the same way as a greater soliiier did in his own 
ll1it to be barren for the time being, I doobt if. the eft'oot · colllltry, by Code Napoleon. But any attempt to ~ 
of the 8trictut'BB ef monogamy h8.s at all been seriously fundamental ob&Daes in the personal laws of the HindUII 
oousidered in ita bearing on the social welfare of the people. either to l'ilalul the 1e.w 1miform or to put into effect eerta.il1. 
The ma.l'l'ia.get.ble age both in - of males and iema.loa so.caUed refOI'lllQotory idea.a and idiosyucmsies calls for the 
ibould be fixed, ss.y, 21 in the casE! of ma.loa and 18 in case severest. condemnation. ·A change in the plll'$onallir.w 
<>f females.· · . · should be. made only when the people affooted 'by it ask 

8. In the litness of things, provi&i~ enabling deo!&ra- - ~or the change in" an'.unmistakabl& way." It is· not to be 
t.io'Q of nullity Of ma.rri&ge and .. disaolutiou of ma • e unJ?OBIId upon them. As a ,(le~t I ~old tha.t the 
r.te to stand; there should also be proviaions for ju:l legtSla~ should have 8XpJOB8 ss.notiop. of the elootozate 
llep61'ation a.a well. 1 • . ' . . , . before ,it, ":~pte to ma.k& such a chango, and then only 

9. 1 ba.vo liOthing to ~i with regard tti the ...,.;.. dDallnN 01l them~iative of a repreaenta.tiveand responsible Govern-
'Wl\'ll minori.t.y folld ~ , t-• - mont. ere C8ll never be a more t!agran.t, more '\lilWton, 
• gua P· ·m.ote. criminal abueo of the P!'Wer of the etate' tbardor 

. . ' 
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•n inespon&ibllJ, irremovable, unresporu\ive Government 
to force through a moribund -legislature tho recommen

. dat!ons of a committee whose personnel ha'lle been severely 
criticized by re. pOn&ible section& of public opinion. · 

On merits, too, I am opposed to the changes propolied. 
The draft Qode make.s out no oo.se. for forcing monogamy 
and divorce on the Hindu commumty. So far a.s marriage· 
is concerned, the. committee in its wisdom propose. two 
forms-sacramental and civil. · Why should there be any 
place for civil marriage in a statute codifying .Personal 
Jaw y· Then there is the. most obnoxious 'provision of 
allowing the daughter to succeed along 'With the son; and ' 
in order to remove the difficulty of a .daughter becoming 
a coparcener in a :Mitaksl:tara family, the · committee 
propose to abolish coparcenership and devolution by 
llll'Vivorship. .Never in all histocy was such a. fundamental 

· eh~nge proposed «n such a light hearted fashion. 

Act is in forCe: For the ex-Madras area it is. the Madras 
Estates Land Act which is still in operation. For the Old 
Sambalpur. district and the ex·Centraf Provinces area. 
it is a.n old regula.tion that is still in tQe Statute book. 
I am sure the Government of Orissa would not have taken 

,time to blend these different. tenancy laws into homo
genous one if that would bave been feasible. At lea.st 
!" pretext that the. achievement of. uniformity necessarily 
mvolves the adoption of one view in preference ·to others 
on f&rticular mattel'l! is available tO be.urged in its favour 
but the legislature is even now feel.iDg diffident to use 
this pretext as a. handle for the· fusion of those different 
laws into one. ' · · • · 
' 3. The spOJlSOI'I! of the 'Bill no doubt thi!i.k that codifi. 
oo.tion of the Hindu law iJ! a necessity and it is overdue. 
I regret I a.m not one of those who possess such progressive 
ideas. I a.m· not aware 'if in th'l rest of tile world there 
is any Code like the one sponsored by the Committee to 

3. Orissa Woinen•s League of Service, Cuttack. govem any race in the matter of observance and per· 
Regarding adoptim.-In case the adopted so~ dies, forma.nc!! of their social rights and customs and the conse-' 

widows having authority .to.adopt must be given the right quences that would follow by reason of such observance 
of adopting.another •son. - ' and performance: . For instance I am not sure if the 

1 2. Regarding maintenace.-If a son earn8, he will be British Commoill.aw can be characterized to be the result 
']]lade 'liable and bound-to maintain his old parentJ esp' eo-. of Acts passed by the Parliament. or the effect of the 

1 rigidity of the customary laws explained as exposed as 
cially where they arl1 in less. faroumb e C!ircumstances occasion& arose there{or by judicial decisions. This 

. thalrlhe son. · ' · · ' shall be my main argument against the introduction of 
3. Regarding divorce.-The son& will. not be· bound to. the Bill before the councils for their consideration. 

maintain the parent ·who 'seeks the div.oree, ~xcepting . 
for. these amendments suggested the sub-committee · l!. Again, in the explanatory statement, it lias boon, 
whole-heartedly tlUpported the draft. mentioned that the proposed Hindu Code should . be u 

complete as possibi!l, for it is generally felt that the evils 
4. Andhra. Mahlla · Samaj, Berhampur, Ganjam district of piecemea.llegisla.tion on this subject s!iould be avoided. 

(Orissa} Srimati P. ·Mangamma-Hony, Secretary, I am not certain whether the draft Code ha.sa.t all achieved 
All the nfies in tho Hindu draft .COde are particularly that object, as also whether it is desirable that for each 

necessa"" for' the good of all ladies and this 'Code corrects event in the daily lives of a class or sect a.n incomplete 
•J • • Statute ca.h be doomed to be a real necesility. t,o a great. extent the a.~e-old injustices done to .women. , , 

5. ~do not]!now whether the draft Code is presented 
5. R. L. Narasimhan, Esq., I.C.S., District Judge, for public consideration with any politicq.l motive. If that 

- · Cut1ack, Sambalpur. be so, I cannot be justly called upon. to make any com-
. I am in full agroom~nt with the provision& of the draft ·.ments of a Billlike·t~ for till now I have not acquired any 

Hindu Code subject to the following modification :- politioo.l views t?. mould my thoughts 'and action&. · 
Clause 19 of Part n which deals with disqualification . 6. I also entertain serious doubt wh~ther the time 

of &n unchaste wife seems to be rather vague and it may · is opportune· for tpe consideration which the · proposed 
cause con&idera.ble difficulties in administration. The Code would so obviously require for the final shape it 
word "unchastity" has not be~n defined. and it is difficult .• has to take. ,Still the world ill in th& midst of a bloody 
to say whether the· framers of the Code intended that it war. It is obv;ious that this war forms a.n. inde:s: that 
should b~ synonymous with " adultery " as .undel'l!tood at. Joost i:l! some parts of 'the world subvel'l!ive minds are • 

. in the Indian· Divorce Act or as defined in the Indian working to stifle the natural flow of modern civilization. 
Penal Code. Apparently an isolated act of adultery is / The social structures of various countries are so to speak 
not. contemplated in clause 19, but this should be•mo.de. ~ melting pots. lt is_ difficult to assume what shape 
clear by defining the word " unchastity." · • the cult of- the future civilization will take, . When the 
. Similarly, Jondonationofunche.st(ty sh~uld be clarified war in all its ~orst fury is raging a.t the very doo~ of our 
by adding an explanaticn to the clause of the fines of coun~ spes.~ for myself I must .leave to -mak~t 1t cl~r 
·explan&tion 5 to clauw12 of the Indian Divorce Act. th~ 1t would md~d ~e a very' unWllte step .for the Indian 

, . . . . · I:.eg~.sla.tures a.t this pomt of tune to take the respon&ibility 
· ~s regards reg~.stratton of adoption&, I woul~ suggest of considering whether there llhould be a Hindu -Code 

that tt sho~lld be made compulsory and not opttonal and and. then what form it should .take. The consideration 
·co~qu?nt1al ame~dme~t should be made .so that ~~e of the question shoUld- be shelved at least till the termi· 
application for reg~.s?'&~to!l ~y b& ~e J.U ·the Civil nation of the' war, else it may be reasonably apprehended 
Court. of .. the lowest JUfiS~tctlOn and not !I1 the ~ourt of that future generations shall refer to this act of the present 
the ]_)1stnct .Judge. Pa.rt1es .would be put to con&Jd?ra~le legislatures as an in&tance of hasty legislation. 

•. harassment tf they are reqmred to apply to the D1strict . . . . . · 
. Judge for adoption, especially in a place like Orissa. where 7. I ~o not. ~ow if I. would be correct .an~ wtthin my 

the headquarters of the judgeship is fa:r avia.y. bo~ds to a:ntictpate that t~e spon&ors·of.the 'B1ll are under 
· . · · · · anc"~mpresslOn -that the Hindu males do not show p~r 

. 6. Ral Bahadur Charuchandra Coari; M.Se., B.L., respect to their womenfolks. It strikes me to be the 
·. Dtst.rlct Judge, Ganjam-Puri. · ,_· " central idea for which a· codification of Hindu La.w ill 

felt to be a necessity. Illustrations in support of. this idea 
The .,Subject on which a discussion has been invited is .are' said to be furnished in the. males right to. perform · 

so complex, the social fabrics of the Hindus it purports to lik · d h h " 1 
affect are so varied and the consequences that will arise are as many marriages a.s they would ' e an t at t e .ema es 

,80 far-reaching tbat a.t the ()Utset I must have to admit &re never considered to be absolute owners of properties 
that! d r 1 &te t to k · t d d •·Ued which they inherit. 1 If I ani permitted to express my view 

o not •66 comp n . lfa 8 any JUS an e,.. in this respect I might put it simply like this : Though the 
~comments on ~e propose~ COde. . . - 1 Hindu La.w sa.nctioBS more than one marriage, a male 

. 2 .. In the expla~tory statement 1t :has ~een observed seldom indulges in exercising his this. prerogative. And 
tb~t one of the o?Jects of the. Co~ttee IS to ev~lve a .that though women of other nationalities do elll.joy rights 
uniform Code of Hindu La.w which Vlll.apply to all Hindus. · of absolute ownership in the properties which 'tney inherit 
. : : , I h~ve 1,1ot been ,able to anttc1pa.~ whe~her any · or acquire by devolu~ion of' interest, thi.s factor alone 
nniforunty m ~s respect a.~ong all.~? Hind~s 11! at all caunot justify. an inference that f!indu ~omen as a c!ass 
dcsll'&ble or fea~tble. .As to 1ts fea.stb11ity an· tll\llltratibn have \)oon ma.de. subordina.'te. to the whuns and capnoes 
shall be found m the matter of tenancy laws that even of Hindu males. The central idea: in Hindu culture is 
,no"! ~bta.in in this small Pf?vin~. of Oris~. You :will !llotherhood and the S.CCjlpted p!ineiple among the Hind111t 
noti~ that for the Nor~h::onssa 1t 1s ,the ~nesa Tenancy 18 that motherhood is next to Godhood. . 
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. · . . . a· dus really feel puzzled whet~er the proposed Code 

8 The principles of law wbtoh now .go~e~ the ~ ce should aim e.t hltogether removmg the caste system prevail. 
~ rently so elastic and run so obnous Y m accor n t · among the Hindus. l am not certain whether the ·:h ~tural justice and good ?Onscie~C?· that a:ybatte~e :!te Hindus will tolerate or repel this idea. No doubt 

to make them lose their t.hlll .elasttOity mus d t~a~this sometimes 'it is said that it is the existence ·of ~he caste 
subject ta severe te;t before tt can be pronoudce r'a ros• system among the Hindus that is . responsible for the 
attempt is conductve to b~tter results an If~~ r!ults de>titl!te condition of the Hindus as a. race., I cannot 
porous conditions of the ~dus.:~ large.h Jd ~ke time say with any authority whether among other communities 
that wiU ~ ~nno~ qe 80 • eso~h:!t • w~O:t~on of Hindu" ;:lla.as distinctio~ in some form or other do no~ exist· at 
to form an ultt!'la.te •mpr~on co · aU. If they do not .exist why among the Hindus th& 
Law is a neaasstty a,pd It IS long overdue. . existence of caste system should be resented as obnoxious. 

9. Th~ are some of the broad ideas I have been able In my humble opinion the' .last w~rd on the. subject ha.s 
to form about the absence of necessity for a Hindu Code-and not yet , been pronounced. In this conqect10n ·I must 
the inexpediency for its. now being introduced before the refer to section 9 of the Civil Procedure Code. There are 
Central Legislatures. · · . , · decisions of tlie Indian High Courts which he. ve. laid down 

10, 1 shall tr,~t to illustrate my view points by reference !n ~he ma~ter of caste. cu~t~~~ that. oyer which ecclesi
to some broad characteristic provisions introduced in the ast1ca.l chief has no JuriSdictiOn, Ot'i! courts .ca~ot 
Bill- . .. , , . interfere. Shall I ~e correct to s~y the.~ legtslation 

· · (a) In my view the Committee have not been able to in this respect even III Germany or m Russ1a has to aJl 
define wha.t jhe expression "Hindu" a.s is to oooiJr in !nte~ts and purposes failed to meet the demand& of natural 
the propose[ Code should lega.Uy mean. It begins and' JUSt!c1! ! L . . 
ends by stating tbat a Hindu in this Code mea~ a person' _(g) Clause ~~. of !'art TII~A cu~ at the roo.t .of t~e 

. profll33ing the Hin:iu te!igion (vide P.t.rt,I; sec~~on 2). .I fa~no of the .J?I.nt co-parcenary. system obta\nmg m 
do not improve in my notion about a person be1ng or not Mitakshara (il.lllllies. In the matter of testamentary 
baing a Hindu when I read this definition ofthe expression and intestate suc~essiol!, in 'res'pe~t of' a~ioultura.l lands 
Hindu. Can a Muhammado.n· by birth who professes the· rule of s\ltVIvorship has been abolished. . I .must 
Hindu religion-be deemed to b~ '\;; Hindu' under the Code feel nervolll! if I. am to ma._ke. m! comments on any law 
or conversely ean _a Hindu by birth who does not profess proposed to be enacj;ed which tnes to shake the founda.
any religion be. deemed to be a ,Hindu ! In my view the tion of the joint family system obtaining among th:e 
question bas to be tackled at it!! root because it is 'the Hindus. . I must also point out in this connection tha.t the 
personal le.WB of a race that are sought to be made rigid Code does not maintain any distinction in this respect 
and moulded. , · . : · that -exists between the Mitakshars. law and.the Dayabhaga 

(b) IUustration (a) under the definition of the expres· law, though it is known that the two laws,. are based 
sion "Hindu" runs thus 1 A convert to. the Hindu religion altogether on different principles. · t '-
is a Hindu. I am not certain whether the Hindu religion • (h) Not only the Code has aimed to pr9vide rules for 
is justly possible to be dooofibed a.a a proselytising religiol!-· marriage but it also provides · rules for divorce (vide 

(c) In clailse 3 of Pe.rt I it is provided in regard to !'art IV). The American Judge Lindsay in his oft read 
any of the matter.s dealt with in this Code, its provisions . publications has expressed. gennine doubt whether it is 
sha.ll supersede any custom or usage not expressly saved. not true that the !)Xistence of the rule of divorce is res
This provision is subversive to all recognized. principles ponsible for oontractilfg irresponsible ms.rr.is.ges. Even 
of law. Law sa.nc\ious c1111tom a.nd seldom overrides wuen modem minds are D,ot. certain whether the rule 

. it. It is indeed unfortunate tha.t with an object of bringing of divorce should be.relaxed or should be made more rigid 
· unifonnlty, tho ~de will be empowe~d ~ go to sucb, a it ~ t_oo stiff a ]!lbject for me to make any comment on 

length as to pronde e. repugnant la.w hke thiS. ' for 1t ts known to every bom Hindu that the idea of divorqe 
.. (dl. Though. the object of the Code is to avoid piecemeal is repugnant even. to Hindu women: · , . 

le~1slatton, seo~1on 1 of Part II of the proposed Code pro· (i) The Code provides tha.t after the commencement 
Vldlll! tha.t. agr1cultural la~d. would be exe~pted from the of the Act marriages can be performed either in sacra.

•C?ns•deratiOn of the ~ode m th.e mat~r of mtestate succes. mental form or as civil marriages. (virle. clause 18 of 
BIO?· ~hus the.~ct •.tselfprondes aruns~nce of piecemeal Part JV), Cle.use~ of the eame part rovides that for 
legiSlatiOI!• ~~r m t~1s respect the Committee have asked facility of. the• proof of the marriage e;en in res ect of 
the Provmoml Legislatures to formulate their own laws sacra!nental marriages et'ther p•rty • ~ P. • ter 

hi h ld · th t•·- f · . w may go III .or regw • w c ~ou II) e ma """ o ~testate successioll govern ing his or her marriage. The idea under) · this ro· 
the a.gr•culturol lands ofthe ProVInce. It mo.y,be remarked vision seems to be that even m' f ymg 1 p 
without any fear f oo ...... ~, t' tL-t · · h · . . case o sacramenta mar· Jn.,tds h ~ ul o n .. ..wc lOll "" 1t 18 t e agncultural r1ages divorce. can he sanctioMd In clause 29 f th · rt 
fi !hat w~. ~ fof'. the bulk 9£ pro~erties whi~h would an example to this idea shall b.e found. I ca~ot ~!;if 
Cordm e sut JCChiO ·~~~ts.~ SUCOCSSI?n. The '!!tended . this provision shoula at all' find a place in the Statute 

o. e ~nno ao ev_e 1"'. pnmacy;_ object to brmg any book.'· . . · . 
!lll'formt~y ~~.lea.qt m thts.respect for ea.oh Province has (j) In the matter of success' d · · · 
Jts own mdivldual probletM to consider and solve. After placed in the same footin as so lo:p, aughte~s have bee!l, 
the recent pron?•lp.cement t>f their Lordships of the Federal tiori is uncertain whether ~t is th':d Inh my' vrew the poS!·
Court that agr•mdturs.l l11.11ds do not come under the pro 'ters in 1 if t ll h h ld aug ters or the daugh.· 
visions .of the Hin~~ Women'~ Property Act I am afrai~ a d~u~::r ado~ts ~h! \ oub s~~ceed; for after m~rri.age 
not· more than two of the mne Provinces have' enacted unde 1 . . • as an s gotra. The prmc1ple 
their own Provi~ciallaws in this respect. l refer to this sa . r ym~ SUCCCS.~IOn. among the IDndlll!, is based on ' 
fact particularly because so'¥ of the subjects contain d m pm~asha. ~~IS di~cult to assume tha.t after their 
in the drafl; Code have been placed in the Goverame~t th~rr:!e . aug rs wo .d be ·at all anxious to maintain 
of Indi.a. Aot under the h~ . concurrent list. Doubts families. gnty of ' the ntes. obtaining in their father's , . 
may ariSe whether such leg1Blat1ons would be imra vir 11 lib · 
• (el. The Code intends to vest the females with abs 1 ea. · egan .Wlth a. .~mark that the subject is eo 

rtgbts Itt the properties which they would inherit era~~ :mplex and VS.rled that It IS beyond my oapaoity to make ' 
13, Part II, forms an illustration to the point ' This . f t _rea:soned comments for .. or ~gainst the desirability • 
my View. is opposed to one of the funda~ental. principl: ~ook~dgl a~y code like the Hindu Code in the Statute 
tha.t sha.ll ba found in Hindu Law. I ·am usable to l . di :-a th ave enumerated. a.t least some insts;nces to 
o.ut whether this !aw is likely tO perpetuate the r:Je Cod:S. are d;;eo~fe central ideas underlying the proposed 
ntes of the propostt~a or .to preserve the integrety of tt!e of Hind 'La Y opp~sed ~ the fundamen.tal pririciplcs 
corpus of ~)le prnpertie~ of the deceased. l'cannot assut'n d ... u I w has explamed 11_1 th~ text -books and judicial 
tha.t by this moans· the widow aha.U as,;, matter of cours:.. eCISI?US· : . av:e a.lso po•nted. aut tha.t the time is 
lead. a more hea!thier life beoause she will have the satis. . most ill-sUited for a discussion on a subject like this. . For 
~c~~~ th~ ~ncru:g/t~os~dpertiflll' i~ h;r absolute right. :~e t~ilr 8~=~~o~!no~nblu~ing remar~ shall be tha.t 
dOes not app!:: ~ m: to ad u ;om;n s rights to proper_ties for consideration. e IIItroduced. mto the Council 
i.e., through proce'ss of simple ~gisfs.t~;.ery easy solut1on, 
. H.inJ/l Cla.118e 17. Part II, provides that a male or a female 

u can contract a mlloiT!age outside·his or her .os.ste. I 
7. The Dlstri~t omc;r Cottaek · • 

The ·provisions of the draft U:d . • · • 
eeem sa.Iutary. The Distri 0 e. o!l other matters 

. ot fficer IS m favour of the 



'(llla.otment of the provisions elttitling the widowed daughter 
a.s well as unmarried illegitimate daughter to ma.intenance, 
an~ prohibiting polygamy. · 
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' deceased lady's father. It is unjust to her father, who 
ma.y ha.ve had no notice at all of th11adoption. To enable 
him to prevent the' succession by will Mr •• S. Srinivasa 
Aiyal')ga.r's su~port to it is lamentable. Sir M. Venkata 

8. Sri Kopargam Ramamurtt, Pleader, Berhampuri Subbaiao, retired .High Court Judge of Madras, in his 
Ganjam (Orissa Province). review of Mr. Aiy8Jlga.r's Edition of Mayne's Hindu Law 

I hearlily support the fundamental changes introduced •in the " Hindu " of Madras, gives true expression to the 
• in the present day Hindu Law by this Code.· I had the shock the x;uJing gave to the gener!!l public. Such adopted 

honour of submitting, in August 1942, as Secretary, of the · son of .a Widower should be placed. on the. same footing 
Social Welfare Association of Aska, our opinion in support as the adopted son of a .. bachelor. 
of the. intestate SU!JOession and marriage, bills while _. 6. Part IV; Chapter I, clauses .3, 4 and 5 as first printed 
makiog a few suggestions and recommendations. I am in this draft clause . are preferable to the alternative 
happy to find that some of them have been accepted and · . cla.~seJI 3, 4, 5 jl.nd 6 printed immediately after them 
incorporated in' the present Code. I, hope those Bills which are clauses 4 to 7 of the Marriage Bill now before · 
will be correspondingly amended or withdrawn in favour the· Assembly. I hope that Brahmo 8Jld Arya. -Sama.j 
-of the proposed Code as a. whole.. customs a.re sufficiently cover~d by- the wordill!'i of dause 4 

2. I a.m particularly glad to note tha.t you ha.ve fra.med of the. present draft whlch refers to ' cuRtoma.ry 
as suggested by ns, . a Iibera.! definition of the term ceremo~es?' · . . . 
"Hindu,'' includilig under it not only persons professing '1. Part IV, Chapter I, aecliO'II 24 ·(page 28).-In the 
the Hindu religion but also Buddhist, Sikhs a.nd Jains, Bill before the Assembly a.s ;well as in this Q>de, this 

, wiping off from the civil marria.ge sections· of the Code section purports to be. a combination of clauses 15 and 
-and of Act III of .1872 a.ll vestiges of Dr. Gour's a.mend. 16 of Act III of 1872 and is offered as an hpprovement 
!Dent of 192~, som~ of which lingered a.nd created anoma.lies upon}h~ latter :which does not ~~e vo!d ~ bigamous 
m the Marnage Billot-1942.. But.I regret that by some mamage contra.cted after a c1vil maiTillge under the 
oversight; you forgot to repea.l one vestige from the two Act though it is ma.de punishable. But while ma.king 
<leclaration ·forms a.bout religion to be signed by the this improvement the new cla.use confines the punish
bride a.nit bridegroom respectively as per Second Schedule ability as well a.s .voidity only to a. 'tligamous ._ma.rriage 
of Act III of 187.2. I request therefore tha.t in column (4) .between two Hindus a.nd omits those words of secti,pn 
~f the First Schedule of the present_ Code11.t pa.ge 46, 16 of Act m of 1872 as ma.ke such biga.mous marriage 
it may be inserted a.s amendment No.4 that the following pena.l-even ifthe bigamous party had ch8Jlged his or her 
words. and bra.ckets shall be omitted in both pla.oos where religion,· . say to ' IsJa.ni, before the second' ma.rriage. 
they occur in the said forms:- . • •Perhaps you ha.d thought it undesira.ble or impossible 

. " [or (as the case may' be), I pro~es8 the Hindu or . to invalidate or punish a. Moslem marriage·. through a 
Buddhist, or Sikh or Jaina religion]." _ ·. " Hindu Code, though ·it may be bigamous. Please see 

3~ I a.m. glad t.ha.t the exiStence_ of the Bra.hmo SamaJ· if this part of section 16 ca.n be incorporated in section 
24 so tha.t biga.my after renouncing· the Hindu religion 

ill a.t last lega.lly recognized through the present Code ma.y be a.~ least punishQ,ble, though not void. 
·:and the express provision is made tha.t " a. person who .. ..-" 
joins the Bra.hmo Sa.maj is a Hindu,'' just a.s t~-ny member 8. Part l'J7, Chapter I, section 29 (i), Muse (iv).-Plea.se 
of the Arya. Samaj, whether drawn from a Hindu"i!r non• add a.fter the words "that either party. was a·lunatic 
Hindu community, wa.s recognized a.s a Hindu by speci&l. or a.n- idiot", the further_ alternative '1 or was; infected 
statute .in 1937. But 'the present· innovation about with leprosy." · 
!Va.hmos is made by wa.y of illustration to the second ...9. ·Pari IV, Chapter; I, clause' 30 (b).-Plea.se omit the 
part of the definition as· if a.ll Brahmos in general, witho11t words " virulent and incurable ", before the words " form 
reference to their communal origins, a.re alrea.dy subject of leprosy." ·Jt is anyhow loa.thsome and intolerable for 
'to Hindu La.w. It is our genera.! impression, however, close contact.a.nd practic.~lly'incurabla. Though the Tropi· 
1th-a.t wha.t ha.s been so far decided by the courts is only/ cal school of Medicine claims t_o be a.ble to cure it, it is only 
to the effect that. Hindus who join the Bra.hmo Samaj full of excuses for its manifest fa.ilures, and its treatment 
.or··even repudiate the Hindu religion a.t their ma.rriage as is not oven a.vaila.ble to most Sllfferers and is very dis· 
required by Act III of 1872, do not thereby cea.se to' be appointing, but no doctor ca.n- be expected. to depose 

.• ·governed by ·Hindu Law. Christians, Moslems, Pa.rsis that any case is inmll'llble. , . 
·!1-n~ -Jews who ha.ve joined the Brahn;to Sa.maj, a;e not, 10. Part IV, Cluzpter I, cla~eft 30 (a), (b) and (e)
It .ls fca.red, a.~dy governed .by Hmdu La:w, like the Seven yea.rd .!ll too long a period to ta.ke out, of a ma.n's 
Hin~us,, but. contmue to be governed ~y t~etr own .r~- or women's life. It destroys every chance of further 
pect1ve family la.ws. For the • _co?'s?hda.tlon, $-bl.Jity· happiness and makes devoroe thereafter practioslly \Vorth· 
-and progress. of the Bra~mo Sama.J, 1t lB abs?lutely neces.: less. It should be reduced to five years a.s proposed by 
~ary and destrable th~t. 1t should ~a.ve a. fam.tly law for a~ Mr •• S. Sl!.IN1VASA AYYANGAB, or even ... to three years a.s 
tts members. We reJOice ~ha.t such law, wh1o~ the Sa.ma.J proposed by' Dr. DESHMUKH in ease of desertion., It is 
~houlfl have got long ago, 1s so!lght to be p_roVIded ~y you a forlorn hope to pla.ca.te the orthodox by making the conr!i; 
p this Code. «;>ur.onl:y doubt 1s, whether! m any dispu~d tion so stringent, beca.u.~e their opposition is 'impla.cable 
ease, _the new -tllu.stratiO'II can be upheld m. full. as ha.VIng -. 1\nd fundamenta.lly a.gainst the concession of divorce under 
th? power. to enlarge. the ~O?P.S of the sec~10n m th .. face any circumsta.nces and even to oodinca.tion itself. 
of the Pr1vy Council dectStdll .reported tn A.I.R. 1938, r· · , • · 
P.C. 67. I requeijt•therefore tha.t the following furtlier 11. Part .IV, Chapter I, cauBe ~0--:-I a.m for a.dding 
1llternatives. may be inserted directly in the first part of another clause a.fter Cfl to mal{e it unne.cessa.ry to. unde~go 
the section after the words" or Jain Religion" :.L , ~a.ll. th~ h~a.vy. expense a.nd unseemliness of wa.sh~ng 

"or a. person who joins the Bra.hmo .or Arya. Sainaj.", domest1.o linen before a Court.· Among lthe osstos whi.ch 
' ·· ' · . . '. . allow dJvor•'e bv custom t·he mutual r.onl!~nt of the part1es 
4. By wa.y of implementing fu)iy the slftne just and enbodied in a '' chand patra !' is .quite sufficient to effect 

1ib~ra.J policy as above indicated, I requSst .that the decla. the divorce. Provided that such s document is registered, 
rat1on forms of the Fourth Schedule printed a.t· pageA7 mutual consent sh~d be ma.de suflident for all under the· 

. .of.the pt;esent Code, which give liberty tO the bride and Code. . · . · , · 
bndegroom ~·assert their distinctive religious appellations .12. Part VI--:(Jluase 15 -1n OS.'e of Adoption the st.ake 
-!l'lthough th?;r a~ come under the term "Hindu·." accord· being property, downright perjury and forger;v arb already . 

' · 1ng to defimt1on m the Code, .may be amplified by adding, rampant and ai-e inva.riably successful in -robbing widow 
-a.ft~r the word&,)' or Ja.ins religion", the fp.rther ·alter· , a.nd daughters of their jnst inheritance. Now that "giving· 

·, na.tl~~ :- · . . • and taking::• is maije the· sole essential to valid adoption, 
&- SOr I. am a member of the Brahmo Samaj, or the I Sllp;gest th.at n'bt;only tho execution but registra.tion of 

_=Ja a.maJ (a.s the case_ma.y be)." . · a.n adoption deed be also made another essentia.l, as in 
5. In Part II. clause 5-(classi)Il>ndin Part VI, clause 22 Ajmere,Merwara. ·. · ' 

(3} of th' dr~ft Code we are opposed to the ruling of In oonclnsiotr; I reit.era.te my gratitude to the leamf11{ 
the _Madra.s IDgh Court tha.t the son adopted by one'~ . Co!JIIllittee for the patriotic and. humsnitaria.n service 
eon-m-law after the death o£ one's daughter shall ·be rendered to the Hindu QommtlDlty by their arduous 
deemed to be her adopted son ~ompetent to inherit to_the labourtt. · 

• 
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The proper order is :- , ' · · · · . 
· n f (l) simultenaous heirs-:widow, son, son of a pre. 

mistake in' pa.ragraph 5 of my letter o deceased son and son of pre-deceased so~ of a pre-dec~d 
I ~t I made~ . dealing 11ith the status of th~ nd urun8ol'ried daughter, (2) married daughter un. 

:otft November 1 m. relation to tU ·adopter's pre· son, ~ded for (a) m8ol'ried. daughter provided for, (4) r!:d's .::r:: p':_VJ, clause 22 (3), of dra.ft Code). ~:~liter's s~n (5) mother, (6) father, (7) father's son, 
ted that ?lfr. S. SR!lffi'A.SA AY1ANGAlt (a) father's 80~·8 son, (9) fat~er's mother, q~> father's 

I wrong!~ sts. taken by the Madras .High Court, father, (11) sister, (12) sisters son (13) so~;t s daughter, 
auppcrf<ld t e VIeW eased wi.ti muSl be treated as the (J4) daughter's daughter, (15) bro~her S ~aughter, (J6} 
that the ~opter's dec I find 

0 
ference' to the lOth sister's daughter, (17) father's sons, sons son, (18}. 

bo:(~ adopjiMa;~~eHmdu L&~n(Page 25~, page ·189), father's brother, (19) father's brot!J,er ~ so.n and the~fter 
Editio~ 0 

• • - based upon the Da.ttaka Mimamsa., lB to follow thQ' old line in the manner U19i,c&ted herem. · 
·UI&t his opwon, ~ the moth~ of the adopted boy orily. From Cla1Ise 7 (d) Part II, the words "whether . . • 
~P:~~~o~ :U existence as &. Wife of the adopter at the. issue ., be deleted, '&nd the, word " uruna-rried " be added 
time of adoption' and therefore not ?ven the ado[ted: after tlie word ~· intestates.' . 
fa bachelor can claim as his adoptlve mother t e su • The whole illustmtion. in clause 13 (i), ~art Ir be 0 uontly married wife of his adopter. ~ there,tPre preas 

q b · t' already expressed to the mdower s adop:OO omitted. . " _., . . 
my \:::the dece&Sed lady as his mother and seeking From Clause 24 (b), Part II .the. word. Ten&n!'S-m· ... 
:nmherit her father's property like a p~otra: · • . coirunon " be deleted. 

2 
p rt V 1 Clau8e 12 (2):....Adoptioi!.-I object to t~e • The followi.Iig proviso to be added to clause I, P&rt ill; A , 

pro~•i~n that a father can give away his hoy in adoption I.-" Provided that where in & joint famlly ~hen the~ are
even again§t tho mother's P!otest. . I suggest t~llt her uruna.rried sons or sons having no issues or widows, their 
consent ~ should be made essential, as she IS· mQl'e interest a.fter their death shqll devolve upon other living 
closelr interested in the. boy th~ the f~ther in natural brothers by survivorship.''. , 

atr;,t:~. daugh~r'a share of inheritance to the. f~ther The whole clause 2, Part m.A should be ·d.,It~teJ:l as its
should be equal to tha.t of & son not less ; and sunilarly \retention Will do away with the main principh! of Mita.k
ht; shtiro in the· mother's property should be e~u~ to n~t 'sh&ra law.' . ~ · 
more tha.ri tha.t of a son. It is only by equa.lizmg thai!' The whole clause_8, Part ill-A and II should be deleted 
sh&res at each point that eqliality· as ·a whole shoul~ be and the following be substituted- · · 
achieved smce the quantities at each point are unascertamed " There shall be rateable distribution among the ore-
and mnst vary. To make a daughter's share' in fathees. -di~rs of th?, deceased and the dependeJ:!.t entitled to ~ 
property a ha,ll on the ground that she· would have & ma.mtenance. . . 
chance of inheriting something from her husband is t~ ·The followin.li clause be added to clause, 3. (a) of-Part 
pre6U1Ue that her father and husband are equally rich and it IV :- . .. ·, . · . · 

· is also wro!Jg in principle as it goes ag&~t t~e pri;nciple .of " When the wife or wives o£ a . male person prove 
sex equality. Let the husband also inherit to the wife barren or suffer from & loathsome dise&Se the husb&nd m&y-
along with her son and daughter. • · • . marry. - · . 
· '4, As regards· the deprivation of the pre-dece~ed son's . The ,provisions on Clause 6, Part IV be deleted as snch 

. wiqow and the widow of a predeceased son's predeceased & provision is altogether unb.e<iessary. • • 
- son of the shares given alr~y under Dr •, DEsm.nm:a1s · . The pro-\.iaions regarding Civil Marriage· be &}together 

Act on tb,e plea tha.t it will lead to too much fra.gmenta. deleted from the dr&ft Hindu Code, as it is in clash with the: 
tion, is unjust. They. represen~ their d~ceas~ husbands system 11f sa.cr~ental U!arrillge. Moreover where the 
who would. have rec.eJved t~el!' sh&re m ~1te of such special marriage act is already on the statute the incor
excessi!e fragmentatiOn, Th:is la~r. quest1on of frag. por&tiou of civil me.rrmge :in the draft Hindu Code is.· 
mentation must be dealt. wtth po!iti~Y for the whole· .. undesirable and is detrimental to the. sanctity of Hindu· 
country. br .s~me. D!ethod likb t!1e ~ussi~n system but net system of marriage. . · . · 
by ~epnvmg mdi'?duals .of their nghts m whatever share Ola'IU!e 24, Part. IV, puni~hment for biyamy.-The whole· 
they are justly entitled. to. · , clause should be deleted. · 

6. So;n's daughter a.nd daughter's daughter ({)]ause 5, / _· OlaUBe lat.-The whole section should be deleted; · 
Class I of Part II)-: It is not in conformity with the OlaUBe 28:-The whole section should be .deleted: 
principle of Ji.lltural a.tf~ction to place. them in Class II. , ThewholechapteronNullityand D.issolution ofl\1'arriagfl' 
They must be placed m Class I immedte.tely 11tier the (Chapter m, Part IV) should be entirely deleted. 
~athe~ and before. the brother. ·. . • . The' llee.ding i.xJ. clause 1,' Part .VI should· be su'bstituted 

9. Sri Govlndaprasad Saba, Plel!der, .Jalpur. as fo]!ows :-; · · · ·. · . . ' , . . 
- Part I ,p el' • . . AdoptiOn should bll both m Datta.ka and Krtrinia 

· , ·- r tmumry. · . · fonn as before. 
Iri the definition of 8lridllana in Clause 5 (j) of' Part- I·· Th · 1 (2) d (3) t this ct' · b d 1 

the words" by inheritance "and." &t partition " be deleted: e c aus~~ an o ~ se Ion e e eted. 
If .t~es~ be Pt?vided in the draft Code, the system of. The proVISIOn& of clause 7' Part IV sho.uld be .delet:e<f. -

~fl'ermg p~da will be frustrate?- as ~he fema.le. heir is v~ In clause U (i) (b), Part YI, add the word "behind •.• 
likel:r to aliepate .t~e property inh.ented, and &lso propetly after the worq " living," an~ delete the word " eurviving ·,~ 
obtamed or pa.rt-Itton, soon after, she get it. Moreover occUrring e.fuir the word " him " · • · 
in the Hindu Women's Right to Property Act of 1937-38 · In •- 13 ·p t VI :u • · / ~· 
latelypromulgated sh&has been&Uowed&·Jimi·._~ · t t' . owuse • a.r ,a .... thewords "in.Da.tta.kaform' . ' ' """'mores, m the last. .-
but. not absolute', ownership, &fter 'due consideration · Afte b-el · {2) f ·~ · · 

In _,_ I .. .... · · · r su ause o cmuse 29, Part VI the following 
· .,...use (ul,: JCIIrt II, the,following clause to be added clause- be added as number (3) :- . 

after .. the W?rds e~&ctll!~n~ :- . . " (3) If no objection made within ninetv d&ys from" 
. . Or gift or diSposttion m the mauner of direction the date of the pnblicatioo. of the not' ~if b · ct' n: 
~dica~ bt, the donor or . deviser. in his deed of gift or made and disallowed, the Court shall' -o\ d.:ct~~n ; 
dis-position. for the entry to be mailp · th ' · gi .e · 
.. From the enumera.tiort of silnu!taneous heirs in oiause 5, . registration of adoptions m e regi&te~ mamta.med for· 
Part II, class I, the word "-d&nghter " be deleted · Iu · · ' ' · 
case the daug~ter included among the $imultaneous 'heirs • 

0 
I!J:;:tmg the second sch~ule all the othf!~ schedules be: ' 

the property will b.e fo~ ever lost to thl\ f&mi!y to which it nu ' · · • ' · _ 
beHolongsw ' ~~d also It ~ed dljleadhto excessive fragm~ntation. . '· 1.0. Mr. L. N. Misra, Government Pleader P""' - ·. 

ever uue UD11l&!TJ ug ter may be incl ded · th T · · ' """ 
list ofsilnultalleous heirs. . , • · u . m, - e · he vanous pr~vi~ions as embodied· in the draft Code 

In this whole clause the order of aucoesston l!iven is not b::f~ tonfrn:ctples on whiclJ, Hin4u.L11w ha.9 been 
P~ · The pro~r order .. is l!uggested, Also there and th b IS red e Y. to create ~~gmentatious of J!roperty .-
8 ould ~. no class!flcation as it will · lead to various · in ni ~ Y . u~ many families. to ruin. It is unjlllit. 
compleltit!Al8. bu~d u as !t gi'I'es daug~ter's ~rein fe.th~>r's'propei1;1 

· ' 008 not giVe any sha.r~ to the son in mother's stridhaD> 



property. It will give rise to various htigations and joint of m&intenance holders. Of course, the position of the 
faxnily properties will be squandered away, The law widow of the propositus has improved in some serise. 
relatitig to marriage ill repugnant to Hindu ideas. Commenting on the 1>eshmukh Act, two eminent High 

-, · · & · · Court Judges, the Editors "Oi\ the .ninth edition of :Mulla's 
11. Mr. Lokenath Patna • M.A., B.L.~ Advocate, Puri. · Hindu Law remark, " As it is, the Act though simple in 
The proposed measures are opposed to Hindu ideas appearance,.is a fine instance of zeal outrunning discretion." 

.and social polity. ,. · . -; The same remark app\ies with greater force- to the Code 
2. C(id.ification of Hindu Law will arrest its natural which uns\}ttles m&ny of the settled prinoi[iles of Hindu 

growth on th? lines of !1-a.tural s?c~l evolution .and would· L&w·out of sheer love of iconoclasm. Comp~red with the , 
· impose on. Hmdus a highly artifiotal and foreign system draft Code, the De~hmukh Allt is a piece of cautious l~gis-

which would produce lldlomalous results. . lation and meant to effect· lldl evol11tionary eharge in a 

3. '!'he enforced graftfi:lg of'the :Muhammadan or Cluistian society slow to change, it gave the widow a right, but 
mode of succession on. Hindu Society will produce condi· it was a. limij;ed right and one which she could exercise 

: tiolll!, which 'besides lea.dipg to_ ~u:tes, disruptions at her option; for she had an aJ.ternative right of main • 
.and litigations, would tend to break up and disintegate tenance. On the othor ha.nd, the -draft Code gives every 
Hindu family and social life a.nd would lead to its extinction. -femaJ.e heir an absolute right in the property inherited by 
. her;y;hich will hencefi

1
0rth be "her stridhan. . · _ 

4. The abolition of the system ·or co-parcenary and 
siving shares to da.ught~rs would , produce the same, II. Devohttion of keritahle property of '7l!4le i~. 
result. . (A) Princip'k of.devolution.-Manu says :-

, 5. Codification of the vast and complicited · system Putria · rikthaharah pituh • . . . Anantarah 
.of Hindu Law would require contra® modifications and sapindad-yastasya. ta.sya dhanam bhabet. _ 
.a.mendments and' would lead to endless complications. · In dealing with the order of devolution of property, Vijna. 

6. The enforced abolition of custom&ry and loop.l Je.ws neswara a.nd Jimutavahti.na..have fixed the order· of devoJu. 
would create revolution · in ~he social structure. tion under certain fi:t.ed principle, viz., on the interpreta. 

7. Codification oL Hindu La.w is not desirable and ~ion of the word &pin®. Vijna.neswtira has interpreted 
praoticabie. sapindaship as propinquity of blood whereas Jimutava.hana 

has interpreted it as competency to offer .epirituaJ. oblation. 
· 12. Mr. S. Supakar, Pleader, Sambalpnr; · There is no such principle governing the ~rder of devolution •, 

' I. lr~Jroil;u,dory. in the draft Code. The list of enumerated-heirs is most 
·' Perhaps the most· outstanding feature of the drs.ft arbitrary. · There is no justifiable reason for piefering 
Hindu Code ia the abolition of the right of survivorship a. very dista.nt non-enumerated agnate to a nearer cognate. 
and the p~inciple of vested interest by birth of sons, If the framer of the draft 'Code wished to depart from the 
wandsons, and great. grailds6ns in ancestral property in · :Mitakshara and Dayabhaga, they should have, following 
-places governed by the :Mitakshara School of Law. This' iS the principle of natural love a.nd affection gwei\ preference 
in clear..eontravention of the text of Yajna.valkya who says to the lineal descenda.nts over ascendants. a.nd colla.terals 

Bhaory!l. p}tii.mahopii.ttii. nibandho dravya.meva cha specially amongst the. non-enumerated heirs. ~ setting 
Yatra. syit switmyam pituh putrasya chaiva hi up their own rules ,of preferring agnates to: cognates, the 

in other words, in the land and movabl11 properties of the framers of the draft Code give us something really original! 
gra:q.dfather, the father and son havo ·equal rights.· Of· That takeS.u~ to the definition of the terms "agnates" 
<::ourse the author of the Da.yabaga has strained the text by and 1

' cognates" under the Code. The sanskrit equivalent 
-explaining it away as meaning that the father has no right of " agnate " accor~g to the Code is Gotraja: But we 
to make an unequal. distribution of the ancestral property know that as soon. as a woman is marrried she pa.ssea. 

.&lllong his &on. Thus Jimuta:vahana does not. recognize out of the gotra of her father a.nd acquires the gotra of 
the principle of vested intetes& of the sons, etc., but this her husband. :· Thus .the definition o( the term " a.gna.tes " 

, is against the natural mea.ning of the above Shloka.. · _ is irreconcilable with the idea of " gotra " at present 
. In'. a. y'Ountry, where about 90 per cent of the peoplll"" obtaining in the Hindu Society and the coRception of 
.live by agriculture, the- joint fa.mUy system is a··boon. "gotra." by our ancient jurists. Yet; after all that the 
When we compare the :Mitkshara System with the Daya.. Code says that " gotra " and " pravam " have the same 
bhaga, we :find that- though the Daya.bhaga -is in ·'J;WI.ny meanings as in the Hindu Law before the commencement 
respect more liberal than the :Mitkshara, still it must be of this Code, Except perhaps under the Bombay· School, 
.admitted on all hands that the :Mitkshara System of giving the term " agnate •: .connotes only male relationS of the 
.vested rights ·to the co-pa.rceners in the CQ·parcenary pro~ same "gobra" and the inconsistency between the defini
.perty is. a. more · d,emocratio institution. It prevents tions of" agnate " a.nd " gotra " is bound to lead to a. good 
.a spendthrift or inconsiderate father from squandering · deal of confusion. · , 
away 'the •ancestral property. When all over the.world, ' The daughter can be' called an agnate or "gotraja" 
and 'pecially in India, there :is a ·cry for. democracy 1\nd only" until she is married a.nd not after. that and tbat.is 
tvhen there is a cry for extension of franchise in the Govern. why an unmarrie~ daughter is preferred to a married. · 
.ment.ofthe country, thinki>fthe adult son disenfranchised daughter under the current decision of Hindu La.w, which 
from his own family,' The Hindu Code, if; em:.cted, will is supported by Vishnu who says " Patnee patyur dhana· 
deal a. death blow to the·joint fa!hily System, which has haree ya syada.byabhicharinee Tadab)labe tu duhita 
for over a score of centuries contributed to the p11aoe and · yadylldloodha Ohabettada.," Th<i draft Code- makes no 
good~ of!" So~iety, mainly agricultural. · distinction between daughters, ulfl]larried and married or· 
~ . ~ a _Justification of the abolition of the right of sur- widowed,' rich or destitute-distinctions which 81ra good. 
'Vlvorshtp the draft ·Code has oitod the example of the under the present system of Hindu Law. ' 
Deshmukh Allt. Notwithstanding the faot that the Desh· The definition of the term, " oogn.ate '' is still more 

" 111ukh Act was in contravention of the Smriti texts it ha.d confusing. In .the a.bsence. of the definitipn o~ the term 
-.one redeeming feature, viz., there was not much fra..,.men- " rebted by blood " the term " cogna.te " is so wide that 
.tati~n of la.nd a.nd,the property did not paSS' out ;;f the any Hindu crul.be said to be a ",cognate" of any other. 
family for ever! The Widows mentioned in the Deshmukh And lest we should, labouring under the old pre-Code 
Ao~ had a limited inJ;erest in the propex:ty they got and on ideas, consider . the daughter,in-la.w included, in and. the 
:their ~ea.th, the property reve,rted ~o the f~PDilY of the . daughter excluded from the_ &gnllJtlo relationship, .the 
,~ropo~ttus. In· !Uany eases, however, ~he widows either authors have re~ifed' us in Olause_S (4) that:- . • 

· .lived m .the famtly of their deceased husbands or claimed " A wom.S.n shaJ.l be entitled to inherit as an a,gnate 
.the more convenient right of ·m!l-intenance, so that .there of her father's agn~tes and a cognate of his cognates and 
"Yare few cases even of temporary fragmentation of the shall not, by feason only of her 'm.arriage be entitled to 
,property. The 'Hindu Code has cil;f!d- the Deshkmult inherit as an agnate of her husband's a.gnates or a cognate 

_ Act as .a pre?edent in. t!t~ partial abolition of, the right of his cognateS." · .· · · · 
-of. SUIV!vorship by '!egiSTh.tion but the (lode has repealt>d Before deaJ.ing with intestate ~uocessio!l, -I may say 
·.this :very act tn toto, a.nd the chief excuse for the abolition that in our country, most people of the Hindu' community 
is that the giving of share to the son's ·widow, etc., would die without a will n.nd therefore perhaps i!! about 99 per 
have le~ . to excessive fragn~enta.tion. ~These widows cent of co.seS the property of a. Hindu devolves by intestate 
have &gam beeQ. relega.ted·t~ tho inferior pre-1937 position succession. .Hindu jurisp~dence does not• contemplate 



3H t' 

· . . t t advantage over the other sons. ~t us, · 
· . . the order of ~cce~10n son ~!e le~ppose that an ?nly· son of.~ mdo":e~ 

entMY suCOOOSlo~, beca~ b religions inJunctJolll!. for e:r hom the latter thus getting l of. t}le Jomt family 
:r:e shares of the hell'S S:~of Hkdtr has ~. reoog· ~~~~ Subsequently the fa.t.lle~ ma.~es and b'l)gets .~~c 
Although test&D!elltar.l' .FO . li~ ignorance, illiteracY p ~ h the second wife ana dies. His half sha~ .will 
ni!ed and exercised •. still, Sllllaeralc:, of intestate aucces· . son b ~vided into three equal shares, the elder div1ded 
of the peaple help the prepo~d anv law whic!). regulates now ~ 1- + i = 1 and hill half-brother and step-mother 
•008 over wetamentii!'Y ones, d to t.ifect the social and son 8,n1

1 
- ch The disparity. wonld not have been 

:rem.~ ~ccession L! ~notwithstanding the fact that get 0 
{ !d: the. present system of Hindu 'Law.- Th~ 

eoono!lllo lif•f the Bin 1~ h&ve better legal and moral ~ ~ 've·a.n impetus to the sons to separate !rom .thell' · 
under the new. Codth peO!J.e of succession by testa.!llentary fi th if: an early date, so that, they may inhent an 
scope ~o.r ohan~g - e 

01 
. . , ad~~nal share on their fa,ther's death a~~ theref?re 

ciispos!ti?n. · kirs.-The draft Code proVIdes for his ~-<>vision of law will accelerate the distmtegmt1on. 
(B) S•mulla~~ion of the widows, the son, thfe, tf tb~ ]'oint' family systelll to.a large extent. . . 

silllultaneous su.,.,_ ceased n and the son o a · 0 . · __ ., n m A f tb Cod 
daughter, the son of a ~e d :n It app(>MS that . The d~pti<m of Joimfamtly.-h"~ht .f o . e h'e 
. l'<)(!OOeased son o£ a p,.,.eoease ents and the widowed which purports to. ta.ll;e· away -t ~ ng o sumvors .IP 
tooides these heirs, thedependent pa~ted as simultaneous and the rights of sons, etc., by birth, does so 01_11:9' mth 
daughter·in·law were also. oonteiDP.tted the arents and . respect to the devolution of the pro'})erty of an m~estate 
heirs but the ~ has km£ygroo~d that th~ir incluSion after the colllmence!llent of ~he Cod~;. ThMiO:~!?.rshe, lt doee 
widowed daugbter·lll·law ?n e uta ion The ps.rents not take away the vested right whicu ~ """ ara; spn. 
would have led to _excellSIVe fra:gllle ttic. rele.tions, are a.ndsonorgrefi.t.gra.nsdonnow.possessesmt~~· coparce~ 
and the daughter-Ill· law ;ho . a~b:~amily of propositus ~roperty. It does .not conts.m any pr~lVJ.slOn debamng 
in mos~ cases, expected to ve m f the arents are in most the acquisition of a vested interest by bir!h of a son ,bom. 
and even if they do not, th.e heii;I 0 P uently the in · · oi.Dt Mitaksbara fanlily even after the Code comes 
cases the 'heirs of the propo~ltUS and£ coil.eq The Sllllle . ~ Ioree The only' change which Part m-A and SflCCially 
property woul? not pa..os out f ~fia,~e h:liaw provided clause 2 thereof will brinK about i.s the ~hange iii the mode' 
argument applies to the ':f o a life e~te under the Desh~ of devolution of only the fr~ctiOna.l mterc.>st ·of a. llla.le 
Bhe takes, as a.t present y, h 1 ·on of dependent intestate dvlng after the co!IIIDencement of the C~de. 

c mukh Act. ~nt:'~ ~~~-~-~:'i~fue inclusion of the The persopS who will continue to ~~Vl( a. right .by birth 
• parents flld Wldo_w ug h . It is an inhova.tion of ·, wili hav" a right to de!llahd partJtton and mamteilance

daughter. as a sl!llultaneous e~.lly beoouse henceforth' from the joint family., Ther.efore for ~everal ~ecades-
~r-r:nh~le~~n:oi:~h:• fu'£::;a. not 111erely a life estate .to co111e, the Co~e will not bde ·nsuccebsshful mb ~lent~e~~. 

e h' · th roperty ti\Vo schools of Mitakshara an aye. aga u Wl{!. 0 

bot with full owners 1p Ill .e.P . . ch such confusion.in the places now governed bJ>: the;Mitak·' 
· Each of the daughters mil get half as much as i:te ' sham School of Uw that it is difficult to l!llagme the 
of the sons. Under the l)iuhallllll~ La.w.e.lso, a dang tha~ · oonsequence .. Besides, in· the transitional stage, , there 
gets half as lllll<;h as a son. But ltliw!fi bet~elll~!llbe~~r has ·will 08 excessive fra.gments.tion of land lind other proper}ies. 
when sons grandsons, etc., are Vlllg, e . aug e . . ' . , . d •- _. to ff 8 iritual oblation to her father 10r his Indeed the tranSltiona.l p(~O necessary, .v· conv:••• 
no duty 

8 
no~ h:a ~he any pious ojlligation to pay ~er ,_a :Mitakshara. fanlily into a full fledged Da~abhaga family 

an:t:>r d hts . . may be very long, for, the entry ofsuccessJVe coperceners 
fa. I e\!..u':ne the textual basis upon which th~ framers of intb the family· by J:tirth .will c~unter-?alanc!l' the exit 
th ~ ft Code have banked •for the idea 01 sllllultaneous of old .fathers and· grandfathers ·mth thelf shares to pass_ 
eu~ce!:\on of the daughter with the aon and others is a unto their heil~. . · .. : • . 
1 k · · Ynjne.valkya which says;.;... . (C) .Other hetr8 tn the Compact &erwB.-Under all Schools 

8 0 ~~~itastu sanskarya bhratribhih poorbasanskri· of Hindu Law there· ill a list of heirs; which goes by. the 
Wh . . na111e of c~m.pac~ se~es. Except in_ the Bo~bay ~.chool , 

Bha.ginyashcha nijado.nshad dattw~ham to turee· -the co111pact · sencs mcludes the he1rs · mentmned Ill the 
ye.kam. . . . . · - list of simultaneous h~, the, parents,· the brother'· t~e 
In other words where the sons part1tlon the. property brother's.son, the brothers son s son. · The above ser1es IS 
after tho death of their father, they should perfor111 the , consistent with the decision of the Privy Council and 
Sanskaras of the brothers ·whose sankar!U! have n~t been is also. in keeping with the doctrine of spiritual benefit. 

, performed and they sh?uld set ap&crt qua.rte~ o~ their .share The Bo111bay High Court .has excluded the brother's son~s 
·· fo.r .the sanskara (mnrnage expenses) or the1r s1sters. But. son froiD the compact senes on the ground of usage. The 

the above shloka follows as a natural corollary froiD the draft Code, perhaps out of an overwhelming deference to 
obligation of a aon. A son inherits, not ?nly the propert;y ibe usage in the Bombay School, has imposed this usa.ge 
but also the liability of his father and 1t. ill therefore !t1s on the rest of India by excluding fro111 the compact series, 
.duty to see that the daughters·o£ his father are !llarrJed the.·brother's son's son, who has an unquestionable right 
a.nd thu.t is why the emriti provides that the son should ·to eo111e imlllediatcly after th,e brother's son .. Nine otherc 
apend quarter of his shue to see his sister lllan:ied,- .descendants' of the propositus intervene. between the 

Under the present condition of our country, ·gi~g 1!._ brother's .son ;,and brother's. son's son. . ~ 
'aha.re to the daughter will create difference and disputes At present, under all Schools of Law, the lis't of heirs, 
alllong the sons and th .. on-in-Iaw because for all practical .. and specially the compact series of heirs is so arranged 
purposes the son. in-law will be the de facto heir whereas that usually one heir succeeding another .in 'the Chart, 
the ·daughter will be· only a de jure heir. is the sole heir not. only ofthe'propositus butalllo ofthe.J!eir 

If the daughters are 11111de silnultaneous heirs with the •imlllediately preceding in the Chart, The daughter :and . 
sona and" widows, there will be. excessive fl'agrnenteti?n t~e. d,augbter's .son are, of course; indi,$ensable interpo!a· 
and a portion of the property mil pw ouf of the fa111ily t10n m.. the senes, because· they are the reminiscences of " 
for ever. The supporters of the Code 111eet this objection the a~cient practice of Putrikaputra. and Kaneena.. There 
by saying that th~ Muha!IIIDe.dan Law 111e.kes the daughter are bfea.ks after the son's son's son an!~ the· daughter's 
a simulto.neous be1r. It !lilly be re1ne111bered that whereas son because the sons of these two heirs are not co111petent 
under the Muballl!ll!\(l.an Le.w, not only cousin 111amage is to offer spiritual oblation to the propositus. Of course, 

• not prohibited but is definitely encoure.ged SO th11t the if either of these heirs get the property he Will pass OIY the
property lnaY.Il;Ot Pill'S, ~u~ of the fa!llily, whi~e the ~aft Pl'<;\PertY to his ne~ _heirs, but if n~ither of tqese heils 
Code 111e.kes ngtd prohib1t10n not only of coufllll 111amage exiSt the property. lS.bound ·to ®ange line and revert to 
but 111arriage between any two persons who &fl' sapindas the parents. The brother,' the brother's son and the-
of ~ch other. . . . . · brother's son's son follow the parents one after the other, 

R'IJht of 8QI'l8 lnkr se.-In clause 7 (6) tt I& said that and any of these heirs is not only the sole heir of the . 
each son of the intestate shall talce poe share, whether propositus but is also the sole heir of the heir immediately 
he was undivided or divided. fro111 or reunited with the ·preceding. ln short, . collllistent 1 with the doctrine of'· 
intestate. The present law lS that when one or 1n0re co111petence to offer spiritual oblation there is a· sorl of 
110118 aeparate fro111 the father, the s!Jare .o.f the father rule of perpetuity in the chart c and the 'presence of a.bsence
devolvea ~n the sons joint or reunited with the father to ~fan intennediate heir does ~ot very much affect the J.ine-
\he ual:u&ou of the separated son. After the Code, a divided of devolution. ' . . · · . - '· 
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Contrast this logical sequence of heirs with the mode of The moth!'l''s parents are the first two heirs. in Class VI 
devolution as contemplated· under the draft ~- ·If of enumerated heirs. Perhaps neither the ancient text 
the draft Code laid down the simults.neous succession of the writers nor Vijnaneswara nor Jimuta.va.hana. contemplated 
daughter with the son, it has abaildoned the principle at all . these two persons as heirs of the propositus, although they 
subsequent st~tges. . . ' are very near relations both from the standpoint of pro
·.Now since the son anq. the daughter are made simul- pinquityof blood or spiritua.l effillllocy. The rela.tionship 

taneous heirs, we naturally expect that when none of these of these two persons ~th the propositus is very peculiar. 
simultaneous heirs exists 1-fe property would devolve We kn?w that in. .most cases of marriage in Hindu Society, · 
simultaneguslyonthenexthell'softhesonandthed:tughter. ·the brJde's father makes a gift of his daughter to -the 
In other words, it ii!hould have devolved eimuti;aneously bridegroom and he would not, after ·Ka.nyadan, even, 
on 'the son's daughter, the daughter's daughters and the touch the water in the son-in-law's house, much less think 

.daughter's son. As it is, in the absence of any of these of inheriting the son-in-la.w, and therefore these 'relatives · 
simultaneons heirs' only• the. daughter's son' is the heir were perhaps incapable of jnherlting the daughter's son. ' 
wheroos the son's daughter and the daughter's daughter, The nea:tt'f't hdr in the motht r's fa.m\ly to inherit the 

.succeed one after another when all the heirs in the compact · propositus according_ to Vijanap.eswara, is the mother's 
series are eXhausted. 'brother's son an<~ &ccording t{) Mitra Miiu:a is t~ moth~r's 

: Let ns now come•to .. the case of either the mother or the brother. None of 1jhe- text11 or commentators m~ntion 
~.father who come successively after tli.e dooghter's,. son, the moth£r's parents as heirs. · Shrikrishna. Tarkalankar, 

we know that when the mother succeeds to her sorf, she a comparatively recent writer, is· perhaps the' ~arliest 
takes- the property, li.Jte all other female heirs, as her authority in introducivg the mother's parents as h( it'll' 
.atridhana. So· we should expoot that a~ the father and ev£Tl be classifies them-as Bandhus. At al'y rate, 
or the mother, the brother and the sister ii!hould ha.ve th~se relatives should not have been elevated to the rank of 
·succeeded simultaneously taking unequal ,shares· and their enumerated heirs. 
sharers ii!hould have varies according as they succeed Buqhere is one consolation, namely, that there at:$ many 
either -ehe mother or the father. ·As it is, we find that in other heirtl preceding the mother's parents. These heirs 
.the Code, after the father the brother only succeeds and have to cross"at lea.st38 hurdles to reach the propositus • 

.. the sister is deferred to a very la.te stage, after all the Therefore I hope the case of the :mother's pa~nts succeeding 
· compa.qt series of h,eirs, all"he descendants in Class II and the propositt.s will be' few and far between. Bu~ when I 
after the brother's son's son. Similarly, under the principle deal with the· chapter oil succession to stridhan, I shall 

, of simultaneous succession, the brother's daughter should attempt to sh9w how frightfully easy and frequent it will 
have succeeded simultaneously 'With the brother's .son b~ for man or woman to in)lerit his or her own son-in-law. 
after the brother but under the Code, the brother's The list of descendantS. of the maternal gra.nd-pa.ren~ 

· daughter· comes at a very ·late l!tage, Thus, the draft; is not exhanstive. . . 
· Code, has not followed the' principle' of si:lnults.neoUll (E) Phe. non-enumerated keirs.-If we compare the 
. succession consistently and the presenc'lt or absence of an claims of the enumerated ~eirs with those of the non"' 
intermediate heir affects the'line of devolution considerably. enumerated heirs we find that many of these non-enume- . 

The authors o( the draft Code have introduced their .rated heirs have far better claim to priority over many 
.novel principles which are not consistent with the juristic of these enumerated heirs, whatever standard we .might 

·.conception of Hindu Law; but have not followed their adoptf~rdete?Dining priority of claim. Thus when the 
own principles consistently. If they had thee idea of competmg he1rs are the son of the grea.t-grandson and the 
giving the· righ~ of inheritance to alllfescendants, male or mo~hers' father, one can hardly find any reason for P*
female;- as they have done in introducing Class II of the femng the latter t\) the former. Or take the claims of. 
enu.nlerated heirs, theY. should have given preference to the ~n of ~e brothef's so~'sson or of the son ofthe paternal 
these descendants over the parents,. the brother and his son. uncles ~n s eon, wlio.unlike the son ofth,e great-grandson, 

, The result of mixing up new id~ with old is. that we find are freque~tly living _realities at the time of the death ~£ 
a square peg in a round hole. , , , 

1 
the ~ropos1tus. As ~ matter of fact, the paternal uncle s 

, (D) Other enumera;teil keirs.:-In Class •II of the. series son 18 _the first cousm and "fMY be much older tha.!l ~e 
of enumerated heirs are Included '!line descendants up to prop~s1t~s and therefore hts grands~ may b? e:ristmg 
the . third generation. · What ·about the more remote at the tune of the death of the proposda~s. ~ of the 
-descendants 1 . If the S.uthol:s of tile draft Code had taken grandson of your first cousin or the son of your second 
the principle of spiritual benefit into consideration, they cousin coming after yo~r father's fat~er's sisto;'~ son. 

, -could not l!lld Should not have omitted the three male •· The authors ha.ve la1d down certa.m of thell' own rules 
·lineal descendants of the.son's son's son .from the list·o£ of preference in clause 9_ of Part II, but UDfortunatel:Jt, 
.enumerated.heirs; Even if tl).ey did not taka into consi- th?se rules apply_ only tn the· case of unn-enumerated · 

1 
.deration the doctrine of spiritual b~nefit, there is nq· reason hell'S. These r1,1les of }!reference ~ail, if they are applied 
why. th~ descendants of ereat-grandclu!iren s~ould have to the enumerated hell'S.. '!'he list of enume:at?d heirs 
'been onutted from Class II .. If Class II has been mtroduced · appears to have been preps red without a.ny prmc1ple and 
·and given a high plac&·simpl_;y on. the ground that the heirs without much thought, eve.n the rules of preference ar& 
referred to therein in. are descendants and should be given controlled by clause 4 wh1ch prefers the most distant 
preference ove~ the e.Scendants a?d colla.terals, there is . non-en:umerated agnates to the n~rer c?gnates, and the 

.mo reason why the list should have terminated with the result 18 that the order of devolutton will really be very 
desilendants of the third degree. The exclusion of the~e much l"rbitra.ry ~d against any system, . of juristic 

-:.remote descendants shows clearly .how111the Code has concept10n. . · , 
confused the idea of spiritual benefit with the idea of (F) 'I'ke dmnkerited rel.ations.-Let us now consider 
preferring descendints to ascendants and . collaterals. the .plight of the widowed; .daughter-in-law, the grand
The pr!*lent Hindu Law, the ¥uhammiidan Law and.the daughter-in-law. and the grea.t-granMaughter-in.law. 
In:dia.n,Succession Act do better justice to these rem!)ier It is said that "a woman shall not by reason only pf her 
descehdants. , . · · man::iage be entitled , to inherit as an agnate 6f her 

Similarly, .the agnatic colla.terals like •the male lineal husband's, agnates or as a cognate of his cognates.'' ·' 
descendants of *e brother'~ son's. son or of the &ther's Therefore, al~ough these widows are very near relaj;ions 
brothe;'s son's son do not -find place in the list of enumera- of the propositu~. they are not heirs at all. Therefore, if 
ted he1rs, although as gotra.ja sapindas they have very a. man dies leaving behind him a widowed daughter-in-law 
good claim to come in Cle.se m and Class IV re~ectively. .and a very distant agnate or cognate, the distant agnate 

If the b~tli~~r'& daugh~er and, si~ter's daughter are .or cognate will inherit the property ,.in preference to the 
competent hell'B as father's descendants, there is no reason daughter-iii-law.· She cannot even _prevent the property 
why the fa.tber's brother's daughter and father's sister's from eschea.ting to the. Crown in the absence of any of the 
daughter ii!hould not come in Class IV which includes heirs mentioned in clauses ·5 to 10, although strictly spea.k
the father's brother's son and father's sister's son. Simi- ing she is a eagutra of her father-in-law and can offer 

, mrly, the fa.the~·~ father's brother's daughter and father's spiritual oblation 'to the propositus and his ancestors. 
fath!!r's sister's daughter are conspicuous by their absence The Bomba.y' School of -;Hindu Law, which recognizee 
from Clase V.• Is this the wa.y of giving better rights to the rights of llll!ny female heirs to inheritance, either as 
female heirs ¥, One suspects that these persona have been· gotra.ja. sapindas of' as Bandhus, gives very high pla.oo 
omitted :from the list, lest it should be a long one ~nd to the widows of $e family. The widows of the six male 
to make the law simpler. Brevity is the soul of wisdom but lineal descendants c9me shortly _after the compact series' 
it • ~ifficult to say thb.t brevity is .the soul of justic~ also. of heirs .. The widows of the su: male lineal descendant. 

·· ·y .... A9 
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· ndmother, but under the Code daughters and SOD.!! 
of the father and. of the gra.ndfuther ·respectively a.re ~elude the grandchildren through p~deC1.l&eod da.u&hters 
da.ssed among gotraja. Papinda.s. As such, even un~er . and sons. Although the Code pro~des f?r the sun.ul. 
the :Bilmb&y School, these widows come long be~ore henta.· ta.neous succession of all the grandc!illdren lil. the a.b~e~oe . 
ble :&ndhus like the brother'• daughter, sisters daugh~er, of children, it does not provide f?r. sunulta.n_eous suoceeslon 
etc UlllllY of whom are now classed as enumerated hell"ll. <Jf ...,.,.ndchildren alo~~g with children, as Ill the case of 

The Code has ~xcluded a wom~ton from inheriting her dev~i~tion of property of a male i,ntesta~. the . son's 
fit.ther-in-la.w. Probably beca.use she inherits her fathe;. son and the son's son's son takes al<>I;~g With the ~· 

. :But thel'll may>b&, and there are always cases of daug~ter 8 .the daughter and the widow. Thus, if a. woma~ d1es 
of poor :tiarents marrying in rich family. Therefore, if the loo.vimo behind her one son and .several grandohlldren 
authors of the Code thought it proper to e~cludo. tt~:e. thr~;;s'h.predecoo.sed daughters, the so)l-will ta.ke thll.who_le 
da.ughter-in-law from the list of simultaneous hell'S, the~ IS of her stridhe.n to ~he exclusion o~. the. gran~dren. 

· absolutely no reason why these uea.r widowed rela;tive 
should not have found pla.ce either in the list of enumera1:?d R~rding the· .mode of· distributi?n ?f the p~p~rty 
heirs or non-enumerated heirs. Even i£ a woman inhents a.mong the gra.ndchildreu, the succeswon IS to be atuylta.l, 
a. big property from her fa.ther, there is no reason why her and as betweeu. the son and daughter of a pa.rticula.r 
fa,ther·in·la.w's property should pass to· a. distaut cognate . issue, 'the sou will ta.ke -half the .share of a daughter. 
or esche.>t to the crown, ev,m in spite of her e:risteuce. IlJustratiou (iiil appended to cia. use 14 Dll),kes the mode of 
. If we see the inherita.nce cha.rt of the :Muha.mma~ law distribution' a.mong gra.ruj.children --clear· It runs as 
or the lndia.n Succession Act, we do not find the Widows follows :- . · 
of the male linea.l descendants in the list of heiJ:s. But it ~· The surviving relatives of .a ·WOJllD,D. are a ;ron a'!ld 
must be remembered tha.t if a Christian or :Muhammadlldl two daughters by a sou A and three sons aud fIll!.' da.ugh

. woman is widowed at a comparatively young age she has ters by a daughter B. A's son takes l/15th of the property, 
fair chance of getting a secoud husband and therefore the ea.ch of A's two daughters ta.kes 2/15th, each of B's SOD.S 
problem of widows of male linea.! descendants does not takeli 2/33rd and .eaCh of B's daughters 4/33ros. • . 
aM. Ontheotherhand,uudertheHinduLaw,although Under the preseut la.w, of course, the proparty·would 

1 
the Hindu ~idow's Remarriage Act has beeu in our. bedividedintofourequalsharesamongthe'fourda.ughter's 
ata.tute book for nea.rly a.~ntury, the problem of. w_idows &ughters. . Jl> • • ~ 
and specially child-widtlws ·is a. baBiing oue, even m ~he 1 need not ,say that the aoove illuliltl:&tion in the Code 

· most adva.nced society. · Therefore, the tots! exclusJ.OII. · shows clearly how. the stridhe.na. of a wome.n will ba. 
of the ~dow of ~he male .liu~l cesceudants, lea~es the IIUbject to much more. excessive fl&gmenta.tion tha.n the 
womau m a. bad plight, spec11~lly m the Bombay Presidency, property of a. male intestate. . , · · 

1 frOm which the a.uthors of the Code seem to have derived S'UCCtSsi n to atridhana of an isii'Uile8s woman.- Uuder 
much inspirat~ou in their zeal of ema.ncipating the wopum. the ancient texts and opinion of the commentators, if. 

III. Stridllana. · an issueless wo:mlm was ma.rried in the first four· approved 
(A) D;finition.-All pr.Qperties of a woman a.~e to be 'forms of marriages, tne property· sho~d devolve ·Oil. ~er 

henceforth her stridhallll. Property inherited by ·or , husband and his relatives but i£ the woman was ma.med 
got at partition by a wo~n. which is uot now classified as in an Une.pproved fol'lllt the property should a.t the first 
stridhans. will-henceforth be the strihhan& ota. woma.u, instance de;volve ou her father ll.lld his relation; It ma.y 
and a woma.n shall have full right of tra.nsfer, etc., over a.ppea.r very strange a.t tirst sight that the mode of devolu· 
her <~~tridhans;. , This is a.lso a change of far. rea.ching tiel) of stridha.n a.fter a certa.iu stage should depend ou tha 
consequence and in a couutty, where Purda.h' system, form of marriage. But this is a. distiuction which is based 

· illiteracy and want of practical experience' of .the world on,the' sociological ~ight of our ancient la.w givers, who , 
amoug women preva\la, giving full right to woman in,a.y do cared more for principle and logic the.n for simplicity aud i 
more harm than good to. the womtlll. themselves. .. uuifonnity. · - · · · · ' 

The defenders of the Code justify the extended definitiou Under the four approved forms. of marriajle, the bride's 
of stridhans. by quoting Vijnaneawara, who uulike many · father makes a. gift ·of the/bride to the bridegroo:tn and 

· -?ther. comments.~~· -!ncludes · property ?bta.ined by afte: the marriage, would not ~hin.k of taking water in his 
!nbentance or'partihon 1n th& c~~egory of stndha.IJi!o. But son·IU·la.w's place much less t)l.ink of inheriting .the SOD.·· 
1t must be .rem~bered that VlJUS.n&swara contemplated · in,la.w. Besi!les, the approved forms of marriage effect 
only the Widow, the daughter, the mother, the f~ther's a change in gotm of• the bride for these reasoD.S tha . 
mother and the father's father's mother as heiJ:s, out of husbaud and his relationS hav.e pref&rentia.J right to ilib.erit 
whom, all ex~ept the ~aughtor a-re a.gnstic reJa.tions. • . the stridhan of a. woma.n. On the other hand, out of the 

. · (B) .Bucre.sswruJ. to stritlhana.-Indae.ling with succession ·. four UD.Il>pproved forms of marriage, th!l Asura. form is the 
to q~rulhe.n~, Ya.Jna.va.lkya l!&ys :- · . · · gift of the c'a.ughter for va.luable cOnsideration aud the Gan-

' ;Apra.J~ .streedhanam bha.rtur.briihmiidishu cba.tush- • dharva marria.g(.l. is love marriage and the Rakshasa ll.lld ' ( 
shwap1 Duhit~nam prasoot~ ch~chche~eshu'pitrigii.m.itst" Paisacha forms-&re merely o~her names' for a.bductiou. _ 

if~ other w~rds. lf 11 woman dies mthout 1ssues, h&r str.idhans. In none of these una.pproved forms is the gotl& of th& bride 
she were marrulli in the first four forms of marriage, viz., changed from her father:s to her husband's: Therai'ore 

Bm~,<Gtc.,_the property sho~ld go to the husband ;if the 11nder thes&·una.pproved forms of marriage the father a.ud · 
ma.mage b~ ill. othe_r fornu;.}t should go to the '{la.rents. 4.is relations can have ua coll!lcientious scruple to iil.herit 
f Commentmg.: this text V!Jnaneswar&oo.ysth~t stridhan, . the stridha.n of a woman. Therefbre according .to a.U _ 

o a w~:S.a ~~ld :t go to. the daughter. Even sc4ools of aw except the Da.ya.bha.ga. the stridha.n of a. 
~mo%t 6 j;ug ers d ~nmamed daughters have got childless womth married in an appro~ed form devolves 

e pre erence! a.n lU the abseuce of unmarried at the first (m;ts.nce on the husband. nd his h • a:nd · •, ~ 
daughters, the dest1tute daughters a.rc preferred to th ~ £ ult of th h . ' h a ell'S m 
daughters established ffi lifo. In th b f ~- e -ue a. . . .ese Oil'S, t Cl property. devQlVeS 'On the father . · e a sence o ..... ughters, a.nd hls rela.t10ns. · · ~ . 
~~~n~~dhfuna.th~ev:~::c~ 0~0d::u~~e~~·s ~ughtentir- Jimuts.va~na, the.authorof Dayabha.gb., who 1;estricts 
property dev~Ives on; the daughter's !ou's, th~o:~~~· s!.~ t~ ;~~~~~~~st~a.n:y e:s;cluding property o~ta.ined 
sons, respo~t1vely, each of th& preceding c!j,.ss excluding ·chart of dev 1 /r

1 ofce 0.mdh1ts eategory, ha.s a. different 
ea.ch of tho succeeding classes.. . 0 ~ wn stn an. In tho case o:£ the 

The draft C<lde provides that tridh t · stndhan of an ISSueless woma.n married in an approved ' 
instsnc&, should b& -divided amo~ th:n:~u;ht!: ::: f:~· t~~p-~pertygoos to the husband but in default 'bf 
sons, ea.ch daughter taking twice as much 88 each son In s s an. :r,1

1 f&S:Osd to the· brother, mother and father 
t~e. absence of daughten: and sons, the stridhana is to. be ~~= Y ms ea . ?f devolving on the ·husband's 

,div1ded. a.mcng the sons son~. tile· son's daughte th AI h · · · 
da.ugliter s sollll and daughter's dau hters Th rs, . 0 

' t ou~h the Dayabhaga differs from all schoo1s of 
position. o( tb& issues of a daught.lr La b~ om us the 'la.w, i~ mll be seen tha.t at'lea.st th& brother ge~s priority 
under the draft Code. ~ecallse so lcug as a s~ ~ s:orse overt a-parents. . . 
da.11ghtor is living at the time of the death of ~& n or The draft _Cod&, mth a view to make the law sii:npler . 
PfS:S~ stridhana, the .daughter's issues have no:;::: = mo~ uuiff~ has provided for one mode of devolution 
0 f entsnce. Even when· they inherit iu the li spe~ve o t e .fact .whether m&\Tiage . wa' in· an 
~ ll<DJI _and da.ughters, they inherit alP~ ~th t: sen~ a.pfrrov or unapproved form. • . · , 
and ~u~"te~ the present la.w every daughter's da.~h:::'r betw::: ~a wan~ to do away with the distinction 

er s son ha.s' a. fair chance of inheriting the h fi U 6 approv .~d unapproved foqns, it should l ave o owed the e::usti.D.g legal· pre~~umption tha.t-< aJ. 
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marriages are in approved fol'!llB, an~ therefore ill.· the_ c&se 13. Ral- Bahadur Go pal Chandra Praharaj, K.I.H., 
of the stridha.n of a.n issueless ma.rr~ed woma.~, it' sh~uld · Advoc&te and Zamlnda.r, Cuttack. 
have .given pi6feren:ce to the hu~ba.n~ and his .~IatlOns ·r. ha:Ve gone tru:ough the provisic;ms of the Draft Code 
over the parents and their relatlon.EI> lll.. detel'llllnmg the and am of opinion that it clashes with the age-long religious 
mode o'f devolution. , - , . . traditions, sentimenb and principles of the .Hindus. The 

The result of bringing in the parent~ unme~a.tely provisions regarding intestate sucocssion, marriage, adop· 
after the husband In the chart of suocesslon to. stn~a.n tion will reVllutionise the Hindu socie\)·, will slacken 
wiJlbetha.ttherewillbetoom!l'ny_casesofpeopleinhentmg and dem9ralize.family ties and will result in serious dis. 
their sons-in-Ia.w-a.n idea which 1B perha.p_s repugna.ut to sentions, strifes and litigation which will be harmful _to the 
the Hindu Society: . - . . . . Hindus. The prapose!S of this Code want to model the 

Let me 'give a. soopl~ 1lluatr~t1on to. eluo~da.te t~e above Hin,du society with the mentality o:( the modern material 
proposition: A man dies leaVlll.g behind~ a mdow a.~d · civilization, whioh, according to numerous deep thinkers 
billY one son. Under the drafb qode ~s property. mil- of the west is leading the world to the abyss of ruin. • 
be-divided into two·halves, one-htilf gomg to the mdow So I am 1of opinion that the Code whioh is the creation. 
and the remaining half to the s~n., -Let. tis ~y now the ·of some people who profess to be ·Hindus should not be 
son dies leaving the D?-other a~ his nearest he!l'. Now the passed in~o law. I emphatically aver that the proposers 
whole property vests m the :mdow as her stndhau h~lf 11-B of this revolutionary Code do not represent the majority 
the heir of her husband a.nd th? .other half ,as th~ hen: of of the Hindus who will be affected by this legislation, and 
her son: Now if the wid~'! dies,· the property Jn!teflted who will never support this change. The few who support 
by her from her husbaud- w:n pass ~ he~ husband 8 next it are Hindus in name but not in hJlart, who want revolu
heir, but the other half, which she inhents fro~ h~r -80~• tionizing the Hindu society but not reforming it. • 
will ass to her mother or her father as her stndhan he1r . - - -
and ~he poor mother will I\OW have the•misfortune or 14. Ral Bahadur Chlntamani Aeharya, Honorary Secretary, 
inheriting to her oWI\ son-in-la.w practically._ Su~h oa.~s _ , The Blgh Court Bar -Association, Cuttaek. 
will be of very frequent o~currence. 'Ihus the father-lll.· •. . 1. We are always opposed to legislative interference ·on 
Ia.w willpmerit to his son-m-la.w nearly .as frequently as the personal- law of the Hindus. The declared policy of 
the aon-in·law will in}J.edt the fa.ther·lll.·law, of course, 'the British Government.,; was a policy: of non-interference 
through the da.ughter: • · . . with the persona.! law, 'but in spite of ·it several inter. 
, Sil\ce all kinds of property of a wom_a.n will henc:fOl-th fereri.ces ha.ve already been made in the past although 

- be her stridhan, th• problem o~ devoluhon of the stlidha:n · there were protests from different quarters, the proposed 
of a wqrpan '!ill not b~ a.s ummportan~ and as rare-as 1~ Code is a ~top which c~ ~ever be supported by a.ny sen. · 
is now. It will be as ooporta~t a subject as the devol~ - -sible seot10n of the Hindus. The explanatory statement· 
tion of the property 9£ a male mtestate. If, ill."'the defim· appended to the proposed Code does not indicate any 
tion ol s~~idhan, th~. authors of the .Code followed the necessity of such changes. In 1937 11 legislation had been 
interpretations of V1]n~es'Yara., they should ,not h_ave introduced as Hindu Women's Right to Property Act of 
ignored his interpr~tatton· m the. mo~e of d~volutlon_.. 1937, but the Federal Court of India by its decision, dated 

--or, they should b.ave a.t leas_t provtde.d, m the line of.~e ·22nd Aprill941, on a. speoial reference by His Excellency 
Bombay school, that the str1dhan wh1ch a woman d~rtves the Governor-General held that the Hindu Women's 
froni her husband's family, should, aft_er 'her ~ea.ih,, pasj! Right to Property Act, 1937; amended in 1938, was not 
not merely~ to the husb~d but to his rel~tlons before operative to regulate succession to agricultura.lla.nd in the 
passing on to the parents. ~ne. does not mu;td so muc~ Governor's Province~ and was operative only to- the extent 
the property of a man pa.ssm~ n:~to the- f~mily ~;1 one 8 of non-agricultural land. .It· is_ still a matter of contrd
da.ughter's husband, but the ~du soo1ety wu not versy as to what is meant by agricultural and non-agri· 
favour the idea. of ev.en a portion of a man's. propert7 cultura.J;land. . · 
passing into the family ?f his ~e's fat~e:· ,when all his 2. The chapter on succession entirely break$ the solid-. 
near agnatic and oognat1o "!elations are liVIllg. arity of the Hindu family and will effect the breaking up 

'- ' ' . ' - of the jolntfamily into pieces and will bring about strained 
U'.-OO'Mlwnon. '', . relationships amongst relations who a.re living in amity 

. In these days of paper 'scarcity, it is ,impossible to wnte and good-~ the syste~ of introducing shares in groups 
a detailed c~ticism of the whole Draft Code. If W? r:ad is tinknoWll e1ther to l\fitakshara or to Dayabhaga.. The 
between the. lines of the Code, we cannot help thinkmg Hindus are not to be treated on a par with the Muha.m. · 
that in prjlpa:ri.ng the Draft Code,: -the authors of the madans and no analogy of the Mu!Jamma.da.n Law is to 
Draft Code have not given sufficient thought to ;ruoh an .. be drawn into Hindu Law; · • 

· important matter, which will· affect the liv~ and property· 3. The most objectionable part in the proposed -Code 
of crores of people. · -' ,is that dealing with intestate succession and this part 

It i~ fortunate that the Hindu Law Committee. h~, shoul~ be;on;utte~ altoget~er and the principles ?f survi. 
at present; dropped th6' idea. . of· sponsoring the port. ton vorship and inheritance mth_ the _order of suocess10n a.s in 
dealing with marriage and divorce. ' , · vogue a.t present should contmue_m respect of coparcenary 

' · · ' · - - ad .:. · f property end separate property Lest I should take too much space, 1 have m e a ... ne . . _ , · · 
odtiois.m only of the chapter oil: successi?n an~ have not , 15. The J'aipu! Bar Assocfatloit. 
deal~ ~th ot~er problems reg~rding ma.m_a~~· divorce and Before proceeding to comment on the sections and-
adoption, wh1oh are also open to severe cntlCIS~. clauses of the Bill, we beg leave to state that the Hindu law, 

The 11-uthors seem to be Q111dous to. get 1t SOf!!ehow . which owes its origin from time immemorial, has been 
· . passed early so that tl;te Act may come mto operation on respected aml followed hy the Judges of the British Courts 

.the ]st January 1946. Why sue~ undue haste~ I from the lowest to the highest and neither the Judges 
think most. educated _people have n\)t yet fully rt;ahzed who have to deal with the .laws and those w-ho have to 
that such· a. drastic change is going to take place .m t~e follow the dictums of the courts based on the inJ;erj:>re· 
law of the ia.nd, and tllBt the Hindu Law Committee !8 - tation ofthese laws have complained that the system is not 
going to give,us a Pandora's Bo~ as the.next New Year II suited to the Hindu society a.nd that drastic changes a.re 
Day preseut. • : · .. _ . . :. . nece~sary to brinli; in ururormity between the various 'sys. 

, Tbe Draft is Hindu Code m qame, bu~- m realit?' 1t IB the toms prevalent m India. All. the systems prevalent 
negation of most of the juristic _conceptmns of Hindu La.~. throughout t~e country_ aim at keeping the integrity. of 

Giving the daughters simultaneous· right of su~cession the pr~perty ~- the ~apilly .as fa; as po_ssi.blo till there are 
.with the son and giving all women heirs full nght to-. males m the direct line to inher1t and It 1s only when the 
the inherited property seem to· be -the trump cards of directmalel.iRefailsthepropertypa.sscsofftothedaughters 
the Committee for gaining the sympathy and support of or ~rs or their .h?h·s. !hen again. the fem'!'Ies have 
women. But think of the disinheritance of the widows been giVen yery T?~tricted right so that the corpus of the 
of the fa.niily and-many discrinlination against the <Woman. property will u)tooatoly go to th& hands of those who 
Think of th~ fragmentation of land and the sea. of liti- will be able to confe~ ?Piritual benefit to•the soul. of_ the_ 
ation into which t.he Code -will launch -the who!~ of the. _decea_sed owner. ~his Draft, C_odo altogeth~r. loses sight 
~indu society. Taking all things into consideration, the of thiS aspect. of Hmdu Law I m_ea.n the spm~ua.l aspect_ 

• Draft Code, as it is, in my humble opinign, deserves a place, a.nd want to mtroduce the !D~tenal aspect w~ch g?verns 
not in our statute books, but in the waste paper basket. the Mull_ammad~ and. Christian· ~ystenlB ·of inhentance • 

. l-42A . 
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. . pp~~~~~~~·~~ 
· t h a! '3VB in view tho spiiitlllll 811 rt . <it ought to be guided by co!ltraot ~nder which the 

Jnd.ro tile Hindu ~16 yha~\,,;n "said to he a roli,l{ious · ~o~Y is settled with the female JUSt as IS the case With 
aspe~t a~da:d ~~~~ !.:'nt!"llct a.s in other sys~ems: · Eved all kinds of mainten.ance grants. 
sac:m•n. the same aspect h~~a· boon kept m VJOW an Clause 5 of the Code begins with a. very· novel kind 
: ;pu~n tho caoo of adoption among the higher classed ·or inheritance by which ~eirs of different degrees get the 
there ':::, 

1~rictions 8.s to who should be adopted an property of the deceased in certain shAres just as is the 
::::; us lite.q fiave bilen prescribed to give the ceremohny A006 

111
• Muhammadan or Hindu laws. It shoul" be 

re..,;:\uai and religions aspect. Wo are boltl to say t at ~ 1.1 :h:n and other rules or pra~tioos that are guid!ng the remembered that daughters in a. Hindu family are given 
.Hindu eociety optill now have gone a great way m pre· dowries commensurate \yith the condition of the family 

, .. g its integrity differentiating it from other commu- and even sometimes .Janded property. The daughte1 
:~:. It is- only when the society, .not through, shom

1
e gees to another family where she gets a right to the prO. 

only of the so-called ruj.vaneed members but as ~ w. o e perty · of her husba.nd. The moral ,or pious obligation 
want any change, the Goveroment can think ofJ\gJSJa,tmgi of the father to maintain the daughter or to. give her a 
Have the sponsors of the Bill made out a ~~that. · share in the propetty ceases as soon Ita the female goea ou~ 
Probably not. Why then take up a legislatiOn which mll of the family to a different Gotra. Never up till now any 
b ing in a drastic change and bring in complications.r The complaint has been made on that score and it is difiicul• 
~terpretations put on the original texts of Hindu Law to understand why such an inno~ation is ~ought to be 
by the highost tribunals have now to ~ great extent set inty:xiuced. It should be borne in mind that in Muha.m. 
at rest the conflicting views and pllople liave settled them. ma.dsn and Christian familie'l marriage is allowed between 
selves to follow the system. If this dra.ft. Code is passe? first cousins and thereby the fragmentation of the family 
into Jaw some years will pass before opmtons of the tn. property is to a great extent prevented. In Hindu ~oci~ty 
bunals on the new law is obtained and till then no one will such marriages are strictly prohibited and so to implant 
know for certain where his position is. So before bringing' · a. novel line· of succession without considering t;he other 
out 8 drastic cLange in any law or sys1;em prevalent fr9m aspect is not only undesirablt' but positively harmful 
time inunemorial a very strong case should be made out •to the interest of the society. 
which, we regret to My, we do not find in the object and The definition of heritable property is as we under. 
reasons._ Even iri the draft C.de there are numerous stand means the property over which one has an absolute 
instances where special rights and customs have to be res· right of transfer. If it is so, then probably the definition 
pected to, the plea of uniformity for which this Code has· excludes joint property inherited from ancestors by 
boon introduced cannot be sustained. Even we find ~hat survivorship as at present. This should be made clear 
in some parts of the country thq,se who profess the Muham- that what will be joint property and what not. The 
madan or Christian faith ·continue to follow the Hindu illustration to heritabl.e property shows that survivorship 
school of law governing suc<;:ession and this shows that p 
thesystemislittedforthesocietythananyother. Coming willllpply in some oases but reading art m (A) .the 
to the specific provisions we find that females have been contrary idea comes to mind. . 
given absolute rights in inherited properties where up till (J/.a'Ulle 7.-(a) Of oourse we are not in favour of giving 
now they have only a limited. right of woman's estate. the widow or wido"!Vs a share over which they will have 
Looking to the very limited member of educated females absolute right. Let them have life interest or widow's 
it. is extremely unsafe ~tnd unsound policy to give them estate as unders0od now. · . ' . • 
euch'unrestricted powers over property. It is well-known (b) It is inequitable to put the divided and !mdivided. 
that many suits have been brought to set aside alienation so~ of th~ qeceased in the same category so far as sue· 
by females and they have succeeded in doing so. Even cession is concerned .for, the, very simple rea.son that an 
the females who have executed documents have come undivided son has to look to theinterestand upkeep of the 
forwa.rd to set side the transfer aa being brought about by" i~ix!t family and spend ,all .his eru:zungs. over #la.t, while a. 
fraud, deooit,. etc. The law with regard to ladies in diVIded son goes on accumulatmg his own earnings 
general is gooil proof of the fact that dealings with unscru. ha.ving no burden on hinl. It should be clearly enacted 
pulous peop~ have l.ed man:f·:O go to ruin. This being t~tdividedsouswillnotsucceediftherebeimdividedsons 
ihe case can 1t he sa1d that this Code which tries to ·confer (c) This clause is again a drastic !lhange of the present 
~ricted rights ~f transfer on females wil!.he for the law. Had the proposer of the Cod6 given .rea.Sons for the 
tmprovement of. somety. or the status of the females t change it would have been understood why a. change is 

In short .the llllplantmg of ~oreign system of law on a proposed. In absen~ .of auy material we are .Jed to think 
s~tem which ?as b~n . working !rom time immemorial tha~ t~11 proposer~ did not ever give a thought as to wh 
will crea~ a ~pt10n m the so01al fabric and no good the ~du Law gtvers have given a particular order f!r 
will come ?ut of 1t rather, ~e co?Sequence will be disas- su~ceSSlon ~~;.mong daughters. The material ect is 
trona. Is 1t D;Ot a fact that . .m higl1ly cultured Countries qmte clear and the spiritual aspect is that the ~u hter 
the freedom g1v~n to woments gradually being "lvithdra t who would confer spiritual benefit through h g 
llefore such ~ logisb~~i~n is contemplated the refor:U daughters is preferred. • er s~ns or 
shvuld first think of glVlng the females why f1 ' 1 ers Ola 9-.Rule .1 · 
males, .a bett~r and hig~r educatidn ~ make ilir: ~t ~he rule t~: none b t ~ 1 prejerence.f.nit is .such a complicated 
managmg their own affllJ.l"s, . or to d ": awyer can o ow 1t and for a layman 
~~a prop~se~ Code has a~together done aw~y With th .If ~!~:: !:a!g~ io:~ion i!l out of the question. 

gwding prmc1ple of surVIvorship whi h e 1 a e present system shoqld be 
Mit&.kahara school of Hindu La.w an ° .gove~ the rep aced by a complicated system however salutar i~ 
sons and grandsons an inherent 'r· h~ _which gtves the I may, be from any ot~er point, it should not be acee y ted 
p~perties. T~~ as has been rep~teill; tid ancestral bedau~ the l?eopl~ ~ never grasp it far. less follow It. , 
highest author1t1es was an effective check on th U:y the Sectwn. 11.-It ts difficult to say with a . . h 
and unnecessary alienations by the father hl h proper will come within tlie,scope of this deHJ[ prects~n w 0

• 
times goes to the extent of leaving the survi .W 0 some. cases <lccurrod where a man ieads a lifi tfn llb many 
beggars. The principle is a very sound Vlng members devotes himself entirely to relig• e 0

• ce acy and 
has not made by the least exertion to ac;:;~ the father ' support or necessary e:qlenses hous ·PU~ll!ts· but for his 
and so he should not be a.llowed to . e property nections. with his propert It ~ canna g1ve up all con· 
will.. The tribunals have therefo~q:nder1tt at his sweet may be added that anyb~y wh hggested t~a.t a. clause 
the mterests of the sons where the fathph ousl:r guarded purposes has become a sa.nyas· 

0 b ~-all m~ts and 
the ancestral properties without er as disposed of twelve years does not k 1 or raumachan and for 
The Dayabhag school of Hindu La.:~y legal necessity. property 'the presum t"on eep any connection with his 

, this respect and so hundreds of famille lEI hvery bdefecti~e in • rights by entering th~ hoi ~be that he has forfeited a.II 
So we are humbly of opinion that th" 8 ave een ~ed. Section 13 -The "d Y or er. . · 
~f the. Mitakshara sholild by no m: .. :t::etoryb P!'Ovision widow's estate as at ;re~':t~holild not. have more than a. 

Commg to the sections of the Cod a olish~d: Secti(ln 14 . ...-We do . · 
that. th~ d?finition of 'Stridhan ' is e :: are 

1 
of opu:uon &ion. Let the successi:t;p¥7 sunul~neoUs. s~oces· 

heDll!ve m Its nature and goes far b~ ~me ! com pre. The provisions re ardin s n . an remam as It ·Is. 
erpectations of females. It cannot b:ond '~8 llllaginable marria.,o-e and divorce g g IUS.rrlage and dissolution of 
property settled on a female for her co~r:~v:t W:hY any innovations introduce~~~u~~ to Hindu ideas and the 

. . . . . en • ~g and tita! aspect of mallia<>e o/ a. e thvery roo.t .of the spiri. 
• • <> • _course e ProVll!lons to some 
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-exrent go to alleviate the sufferings of females who for 5. ·Viewed from the domestic point of view, it ·would tend 
no fault of theirs are deprived of. the· bliss of conjugal- to bn:ak up the economic and social solidarity and moral 
love but as we see ill England and America. the divorce restr~~t of the present so~iallife and joint-family system. 
-courts will always rema.in busy as many ea.ses will crop 6. VIewe~ from the pur1ty point of view,. it would tend 
up and the. parties will have to wash much dirty linen _to ma~e Widows, unmarri~d giHs and womep. ill genera.l 
in public courts. ~ · · an ~as1er prey to money-huntjng outsiders and self-

To sum up we are of opiJ.Uon that _though some of the seekmg crooke. · . . , 
provisions of the proposed bill are dema.ble or even neces- 7. Vie~ed fro!Il the national point of view it would 
.sa.ry but no inroad should be made on t~e spiritual a.spe'ct tE>nd -to mtrojluce looser principles of life Joos~r ideas of 
-of the Hiodu law. mar~ta.l ties _and. obligations, and thus w~aken the whole 

16. The Bar Association, Bargarll, Sambalpur District, fabnc of na.t10na\ strength. 
'(Orissa), (Balimkeswar Misra-Presldent). . 8. Vi~wed ~om t~e j~t point of view, it would break 

The Hiodu thinks more of the life to come than of the up the mtegnt;r, umformt~y and solidarity of Hindu law 
present mundane life. Tb.e Hindu law is essentially and ~n?anger tts.very e~tence by transforming it.from 
based on · Hiqdu religion and Hiodu scriptures. The a. religlOusly based lsw mto a secular logislstive piece 
proposed Hindu Code" attempts at introducing dia.stlo ~g~ble, varia~le and removable according to the . 
. and revolutionary changes ill the existing ancient Hindu engencies of the Government and notions of Legislatures 
religion, Hindu culture and civilisation, and likewise ill from tillte to tillte. 
the· Hindu social and family life. · 9. Vie~e? _from the stan~poiiit of . racial p'hysical 

The' provisions of the Bill relating to marriage and s~ren~h lt ts likely to tend' to dissolve the peculiar physical 
-divorce, aqoption, -and inheritance ill particular, are VItality ll>lld endurance of the Hiqdus kept up by the 
extrelllely· repugnant to the feelings of the Hindus. V arnashram social system and would ma.ke them an 

rJle members of this Bar Association are convinced that easier prey to less scrupulous races and peoples • 
. the present codification of the Hindu law is not only not . 10. Viewing ~h~ results from t~e international point of 
necessary but positively harmful. · · . ytew the Code ~ likely .to undermme those peculiar assets, 

Instead of promoting unity ill Hindu society it will ld?~~ and practices which.h~ve made for the unique glory, 
-create more div.ersity than at present. Besides. by splitting miSSion and status ,of India m the enlightened men of the 
np family properly and illtporting strangers the Bill will world. 
injuriously and very seriously affect the financial position 11·. Viewed fi;om tM aca.demtq point of view, it would 
'lf the Hindus. , substitute Englisl;llaiiguage il;lstead of Sanskrit as the 

In the considered. opinion of the members of this Bar basic l~nguage of the Jlilldu law and deprive the law of the 
·hat the Bill should at once be dropped and not proceeded · technical sense of the Sanskrit texts, which are properly 
vith any further. · · and adequately interpretable by pandits learned ill 

, Sanskrit lore. · · · · · 
1'1. The Muktars• Bar Association, Cuttaek. 12. Viewed from the Hiodu women's point of view the 

This association 'is ·of opinion that the .present Hindu . propo_sed secularized Code is not wanted by the generality 
)ode Bill goes against the religious sentiments and age old .?f. Hio~u women wh:o regard the religious . ideals and 
;radition of the Hindus. The provisions made ill the Bill mjunct1ons as more .. pennanently reliable and valuable 
:egardillg in~state succession, marriage and adoption are than the temptations held out by changing man-made 
~uite contrary to the principles of the. Hindu scriptures. Jegula.tions.. . _ 
M:oreover t'teS·l . provisions ill Hindu law will create a.. 13. Viewed from the ·constitutional standpoill~ such a 
great disorder ~the social life ofthe Hindus. Hence the · transfonnation of the .Communal Hindu Law cannot 
opillibn of thil! association is not ill favour of this .'' Hfudu· . properly be within the sphere and jurisdiction of a mixe(] 
Code Bill.'' · . · legislature of members of various communities secularly 

18. The Bar Association, Balasore. elected for secular purposes. 
I have the honour to report that our association is ·14. Viewed from the De Facto Hiodu standpoint, 

entirely aga.illst the provision .of: draft Hindu Code mas- the :ijilldu law is the law o( the Hindus ; Hindus are the 
much a.s the provision of the Code with regard to specially.. religious community ; pelicving ill Jlindui~m is the religion 
sucC{lssion, marriage . and a_ doption are ante-religi(}.n and· based .on Sruties, Smrities and . other Shastras, the Hindu 
repugnant to Hindu taste and temperament and !Jgisla- Law is a~cepted wholly or partly, by other communities 
tion on the above topics is upcalled for. .TI:!e -introduction which have no scriptures in common with the Hindus, but 
-Of. the system of silltultaneous heirs ill the Hindu law' to use this last fact to dyr;~a.mite the scrip1nlral and revealed 
~- l~a'a to fragmentation of p~operty and.unneeessacy basis '?f Hindu law and to turu it. against De. Facto 
·litigatiOn. ··Women have been grv.en· undue preference, Hindus would be unjust and illtproper~ · 
specially the daughter· has been allowed to inherit both . 15, Viewed from the standpoint of ·the incidence of 
to he~ father and husband. This fact oply will result in opinion, the Code is strongly opposed by the Hiodu Reli~ 
·the disruption of the family. . • gious Reade, orthodox Hidu Pandits, and Hindu religious 

The Ia:w regarding marriage affect the religious senti- bodie~ who collectively represent -the Hindu community, 
ment 0~ the Hindu public. . the ~lSsenters, protest~nt refonners, a.nd mix~ a:sso~iatio~ 
· I may inform you that the general Hindu public are of Hm~us _and non~ Hindus ca~mo~ be authontative m this 
·greatly perturbed over the provision of the ~ode and there ~tt_er • _the generality of !&ymen hardly understand all t~e 
have been widespread ·agitation amorig the rural Hiodu tmplicatlon~ of the fonna.t10n and contents of_the new. Code, 
public of the district of Bala.sore against the draft Code. . th,e generahty of women lll'!-derstand very little of It and 
Nobodyexoeptsomesocietyladiesandgentlemeninfluenced. getll!rally d_o n?t take part m such matters and t~10•e few 
by western O)llture and law is ill favour of the Code. With who are agitatmg fo~ the Code are refonners and dissenters 
the above observation we strongly oppose the coilifyillg of by tbe v.~ry token. . . . . 
the Hindu law and specially the provision of the draft 16. Vtewed from the sta.ndpomt of peace and order, 
Hindu.Code . 

1 
the Code would make for greater social disorder and 

· . · · · " accelerate the forces of materialism, discontent, revolt and 
19. Pandlt Parikhit Das Sharma, Secretary: Utkal Branch revolution . · · · 

o( ~1_1-Indla ~arnasbraml)wa.ra) ~a.ngba,Cutt;ack •• , . '17.. Vie~ed. from the conservative'Hindu sta,_ndpoint th;' 
· 1. ~?gtously· vte~ed, the ~raft: Hmdu C.ode IS agamst mac~mery of the present constitution and Government is 
the spmt and teachmg~. ~f HmdulSm of Sana tan Dharma unsu1ted to the proper representation of the Hindu com · 
blll!ed on the vedas, smnt1s, pura.n11s and other sha.stras. munity ill the Lrgislsture which are therE"fore nnsuited 

2. Culturally Viewed, it is again.qt the ide(,> logy and for deliberations on communal matte;~.· ·' · 
-euitwe. of Hill~us, fondly !l'nd pr.oil:dly _pre.~erved by the 18, Viewed from the general historical standpoint, the 
generality of R1,!ldUS from mtmemonal times and kept 1jf> proposal for such a Code practically disregards the great, 

. at prese~t. . . . ' . , . , . · unwritten, i:lllllienable and fundamental right of the people 
3. Soctally ,VJewed, 1t would tend to break up the Hmdu to be ruled. by their own ancient sacred law~. without any 

~ocio.l order, the unique institution of_ caste, and th!l executive or legislative· illtetference which rights were 
mv:aluable joint-family system.. practically reassured ill the great Procle.ma£ionof 1858 A.D. 

4. Morally viewed, it would tend to demoralize Hindu . when the British Governmsnt llSSUilled sovereignty' in 
·society· and social life by giving facilities for divorce, India. , · · . . -
w!do~mmtia.ge, contractual marriages, and inter-communal ·It is therefore, our considered and emphatic opinion 
:mamages. . · t4at the whole moment of p~paring a new Hindu Code ia 
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Hence it is clear that the sons !n'h~rit their f~ther's pro. 

and h.ighli ruinoUS to the ~du rt while the daughters are mamtamed by theu husbands. 
uncalled for, unneee.<:S&l"Y d from all points of view, h1ghly .P6 Y thiJI' dbughters get dowry and ornaments from' 
oollllllunit.y and culture, an therefore to be totally a ban·, ~~~1a~hel'!t at the time of. theU.: m~rriage. Ill Q&Se the 
wtde:;irable. ~t ~eservd'rairness to the Hindu community husband dies accidently she IS rnamta~ed by ;her s~ns a~d 
doned, in the )(tstloo an · ds :But if the husband ditjl leavmg his Wife 
and Indian ide&ls. -•· Shastri AYurvedopadbya, Vidya, gr·tl:. ~U:~n and property she should be maintained by 
20. Pandll Sri Da~:""'a~••..SmrtU Tirtha, )ltiest ot J.ord h~r fa~her or Jfrother tJll she is ali~e. But for this none 

viDode, J{avya-.... m ..... , . · should think that,. she should be g1ven a share from her 
Jaganoatb, Puri (OrisSa). • th V das made by father's property. • . d In 
1 · t my opinion to go against 6 6 

T- religion the wolnan is never.mdepen ent. · 
tIS no · 1 wea.lth ot the Hindus and the religious he·.wrchoilw:dh. oodsLedependsonherfather,in_heryou_thon. her 

~· the pnce ess t ) made by the past wise sages who " This ule t tl 
~utpldtureslock(lllanm· .ftu't'un.~ eo.~·· tin.ctly a.nd intuitively and who husband and in 'old age on her s?n: . r IS s r~c y 
- "" .... th v d d obe ed irrespective. o£ caste. 'l'his IS ~ecause our Hindu 
established the Hindu .sociolo~ that ( \ eh ~ ~~ wo~en think that their chastity re~ms ·s!lfe and secure 
Dhtl.rlnao Sastras) makes tho Hindus happy ot IDnd 

80 
long they are w,ith their father, husban~ or son. Hen~ 

life and the llie·to come. At present a tow non·M lius nonewHinduCodeisneoossa.ryforourHinduwomen. 
and acme modem Hindus who are !Jiilue!lc;ed by the us m 9 h Oh te 2 d 3rd 6th 6th 

d Christian civilization are trymg th~Ir best to d?s~oy (Vide :Manu Sa.mhita, t ap r, n • • • • 
an Hindu culture civilization and sociology by bnngmg ·7th and 13th slokas.) · · · · 
~: Hindu Code into force. This Code should not be 21, Pandit Kavirai Ananta Trlpathi Sar~, M.A., P.O.L.; .. 
named tho Hindu Code, but may be named the Muslltn , .Bhesajamandlr, Parlakimedi •. 

. Code or tho Christian Code inasmuch . as it_ .supports · ' · f h 'dr ftC de fi II ed 
the views of those communities .and goes &gams~ ~d I have to state that .framers o t e In · o . o ow 
L--· the Hindus essentially and diroct}y. . neither Mitakshara . nor Da.yabhaga. . oortam . oases .. 
""'- they have ovenitled even the prevalent customs and made 

R~i~ter~ Marriage. • the problem more complicated. ·Ill my opinion the draft. , 
· ll) our religions marriage means ~he final refor.m~tlon Cdde willtuin the Hindus ana t)!.eir religion. · . 

ractisod on a Hindu couple according to the prmotples 
tid down in the Vedas and the Gruhyasutra. J~ g_lV~S • ._ . PART n. • . ' 
divine and happy effects to the .couple concerned, if 1t !B 1. Daughters should" not be ~ade sirnultan~ous heil's.:::_~ 
done properly but it. end_s ~ miSerY: and u~appmess m They should be place.d after the s!lllultaneous heus. · · 
ca.se 

11
ny of the Vaidic pnne1ploa is dil-obeyed 1n the l~t. ~- Wido\Ved daughter-in-law should' be pls.ced a.fter son 

(Vide Achara Adhyaya-56, Yajnyavalkya). a.s a simultaneous heir. •· · . · 
' Moroover. the registered marriage implicitly though not 3; Widows should ~e deprived.of their husbands' pro·· 

explicitly includes thewidow.marriage,descen~g.marr~ge perties in case thllY seek remarriage~ Before they cls.im 
or the annulollla. marriage ·and the ascending lllll~ge they must give full assurance that·they should not marry 
or the pratilollla marriage. This can never be the opwon agaio. · . 
of our Hindu Dharma Sa.strss. Among us it has been in 4. The surviving spouse and descendants of a marria,ge· 

1 force that a bride or a groom c.a.n marry a'grQom-or a bride · ~ontracted by a 'Inale or female Hindu outside his or her 
from the satne varna to which he or she belongs. formerly caste should· not be treated in the like manner as the
the BrahmanS used to mal"l'Y girla from the. four va.rnas, surviving spouse ant:\ descendants of a ·.valid marriage. 
tho Kshatriyas from three, the Vaisyas from two and the contracted within his or her own caste. · 
Sudra.s frQill their own Varna .. But the reverse was not .!). 14arriages contracted by males or females outside the· 
truo. That is, a Kshatriya could not· marry a :Brahman .caste should not b<:> treated as va.lid ma.rriages. 
girl or a Vaisya a Kshatriya girl, or a Sudra a Vaisya girl. 6.1n seotion 21 of Part II the cls.'lise "unless suoh. 
'l'he reason of this is ~hat a girl of higher varna is respected children or des~endants are Hindus at. the time when the--
by a man of lower varn1.1. Marriage of a Brahntip with 11 suc~I$Sion opens " should, be omittsd. ·' 
Sudra girl ia.. not even admitted by the Vedas the . -PART m (a). . 
Yajnyavalkya •. and ·.other Sm.rities and" the. Kalibirya. , ,1. The right ·by birt~. should ·not be ~olished: It. 
Praka.ran: · · \ · · should stand as it is. . . · . 

. · 2'he Sapinda and 8ag9tm J!arria{le. . "2'. :Mitakshl\ra. school should be made essential to all. 
·The Sapil)da·and Sagotra marriagu is dangerous from the Hindus and Dayabha.g&$chool should be abolished. > 

standpoint ~f science, manners and custolllS. If this be 3. In section 5 of Part, III (A), the widow should be. 
not admitted, he or she shall marry a girl or a boy ,of his or excluded from tlie enumerated list of dependants, as she.· 
her' blood roJn.,tiOill! which ia hannfuJ from the standpoint has to be taken liS II simultaneous ' heir as long liS. 
of science, mornlity and theology. That is why the past she remains a widow. · 
wise S&goa hnve l&id down'rigid n>les in our Dhllrmasastras. • . P ~RT IV. • . 

· ( Vidt-Aswalayan Grubyasutra, • Paraskara GruhyRSutra, 1. All the Hindu marriages have been mad(! monogamous 
etc.) · • but provision should be made for '! Adhinedan~" (taking of' 
""(Vide M.n.nu Samhi~rd chapter, 5th sloka., Yajnya. another wife-even in the existence of a. wife) in certain Q&Ses. 

valkya Byabahara Chapter-52 slokl!, and Kasyapa . 2. Div~rce s~ould not be introduced. :(ntroduotion of it 
Smrshti, Mitakbslnra Smriti, Apasta.lllbh!l Sriniti, etc.): lS not desn;able ; but, on the other hand, it is dangerous. 

That the daughter shall have rights in the paternal' 3. Mamage between the parties having the same 
property as the sona ha'l'e s~unds absurd and unreasonable gotra.and common pravara should be prphibited. · . 
and it is _definitely harmful in future in accorda.nce with our 4. Saoramep.tal- marriages should be c~ed to tb.e 
BinduDbarma&straa. ''PindumDatwaDhanumHaret" parties of the same caste only. Even the civihnan'ia e 
tltis me:m• that tho son who gives Pinda to his father is ~tween th~ parties of different castes shopld not be allow~ 
moralJy the. heir of. his father's property and not the m the PratUoma form. 
~ugliter. The son is directly responsible for hls father's 5: Re~tration of th'll sacramental' marriage even as. 

·l;'mda, though the daughter is indirectly responsible for the · optional IS not 'h.eoossary ; nor is it desirable. · 
san~e. The-son of the. daughter can offor Pinda to his .. 6. ·.The rules relating to divorce should not be made· ~ 
tpat!'rn&l grand father. as. his son but not as his. grandson. applicable to the part. ~es of sac_ra.mental marriages in an"" 
llroreover th11 grand son offers Pioda first to hili mother or respect.. . . . . ~ 

- father and then to his mteterno.l gmndmother or· maternal p 
grandfather and the great-grandson dpes not offer Pinda · '--~· In sPeCifying the ()a::~ty~~ take m' adoption 

1
.t has• 

to hill mstemal groat-grandfather. On the other hand '""' tated th t u:~d 
the son, the grandson and the great-grandson 0011 ·offer' · h 8 

- a a ......,, . u "~~:hose wife. is living may adopt: 
Pinda to their fathers, paternal grandfathem a. nd great; ~t out any_ reference to. her and notwithRtanding h . 

te I dfi h . h wssent. It IS very vague. Only a liindu with t her 
pa rna. gran at er m c ronologi~Jal order .. ~Vide Manu bility of having a son through his'wifi, . ou. pro a~; 
Samhit&-flth Chapter-140 sloka). . · . ~Wopt a 8011 whereas a young Hindu lte. IS p~rtmh lht~ed. :to 

Love, affection pnd respect play II prominent part m d h • th VU\g Wl IS wife 
deciding the question of inheritance of propertv. The ~nnot ~V::itte~ :p:~t ~ s begetting a son through her: 
father ·loves bia sons more than hilt daughte'rs. , The obtain the ~onsent of hiS wife :d ~hss~~hdahca~,~e must . 
da'!t;hters are thought to love and I'E'Speot their husband 2. The eldest son'tlr the onl f ,.,.n er ~.UHsent. 
while th~ sous are taught to Jove Jlnd respect their parents~ allowed to .he adopted. Y son o a father should not be' 
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. 3. The substitution of·" He must not be older than his &re to· be jnv!ll'iably followed so'long M Hinduism exists 
3doptive father or mother '' for "Re. must. riot have "On earth. I have refrairied from commenting on· the 

• 1 completed his fifteenth year " ilrclear and simple. . · proposals adumbrated in the draft lest each item therein 
22. Srl Parashuram Guru, ~resident, Sanatana Dharma should have to be Orit.ised making my critia.sm a big volume. 
Rakshini Utkal Brahmans. Sama.j, Sambalpur, Qrissa. . . . .• ' II . 

• d · h - · £ !,think that'!£ this Code comes into operation the.Hindus, 
In my opimon an m t 6 opinion ·o my Sama.j, the for whom it is intended, will receive a death.blow. The 

pr?posed ~du Oode s~rj)J;es at the very root. of the' Vedic age:long unity of geographical India ca.n:dot be dreamt of in 
Hindu ~eljgion and ane1ent .c~tpms ,of the Hindus and a~ . future from th cultural and social sta.nd ints. Social! 
s~ch; neithe~ the (",entra.l Legmlature n?r any of ~he l'ro· ·"vi(;lwed· by a :Ue Hindu, the operation. J~tbis Code mft 
vmoial. Le&!Slatures ha.d or ~a.~ any right ~0 legislate or . Jeav,e no room for distinction between real Hinduism, 

. to., codify upon. ma~ters of religious. and soCial.hws of the based on the vedas and smritiS on the one hand and 
Rfudus!· 7hich are m accordanC;e '!lth th~ Pha;ma ..8"1tras other religions on the other. In no time will litigation· 
and die.ates , o{ -!Jr~hma Rtsfiw and anctent Hindu spread like wild fire the percentage of literacy being very 

, ~ eustoms, espe,mally m.I~s present. proposed form. . . low. ' 
The prop?sed ·proV!S~<';ns are unwarranted, unJus~ijiabl~ ']JU.rther, 'this Code gives·rise to lnany suspicions; tmdue 

and are ~gau:st the spmt of _the solemn • dedlllrat10n ..of 'stress has been laid on clear facts probably with a'view to 
Queen Vt~tona and ~h~ Gove~ment of ~dta.. • . .making the ordinary Hindu feel that· his religious feelings 

Renee m the oplllion of ~y Sam~J. and ~yself ~he are never wounded. I cannot for a moment think the.t' the 
. propo~e? Hlnd~ Code embodymg proV!Slons qmte !l'gatnst Com.m!ttee can quote the .Hindu smritis to justify every 

the spmt a~d dictaJ:es o~ Dharm!-" .sastras and detrt,mental step.;._a smriti-knowing Pa.ndit is bewildered to find Asmatra 
to. the .a~Cient Vedic Hindu religious custoD?-S, which are {not in accordance with the smritis} statements. 
bemg rtgldly respected and follo~ed by all Hindus, should The Committee's views are far away. from the smritls 
·be dropped altogether. · as regards succession, marrie.ge and divorce. The protec. 

23, Srl R. C. MJsra, President, ·Aranyak Brahman: tion.that women got in Hindu smritis is not to be found 
· · JSamaj, Sambalpur; 1 in· .the draft Hindu Code. On the other hand, on the 

In my opinion and in the opinion of my Sa.ma.j, this 9ues~ous of sllcc.ession and ~voree, the~.~re deemed. much 
so-called Hindu Code strikes at the root of the Vedic Hindu infertor .and put mto a. very m~ecure posi~Io,n respeetively. , 
religion e.nd as such neithet .the Government of India. nor . In bnef; I ·may say th~t. this Co~e as ~t w, ~ do more 
.any of the Provincial G!)vernments possess or has at any harm than good to the relig10n-fearrpg Hmdu society. 

·.time possessed any right. to legislllte upon ma.tters of 27. Harihara MJsra; Kabyathlrtha, Dharmadhyaka ol 
private laws of the Hindus.and the present policy of the_ ~hal'l\kote and Secretary; J?harmaprasa.rlni. Sa.mlti, 
·Government of India. of codifying Hindu Law t)lrough the Dharakote. 
agency of the Cent~a.l Legislature specially under its present Hinduism and Hindu Law are not seperate from each 

j form and constitution is most reprehensible, unwanted arid oth,er. Change in Hind]l Law means change in Hinduism. 
, unjustifiable and is against the solemn ·declarations of At any time it. cannot be cMnged. ·The Hindu Law 
,, Que&n Vict'oria and the Government of India. / Com.m!tt~e appointed by the Government iS quite against, 
" Hence in the opinion of my Samaj and myself, this code Hind)lism. If such laws 'o/ill be made for the Hindus 
-embodying as it does so many provisions quite-opposite by the Ban Committee, Hinduism will be at stake, ulti· 

· to the spirit and lettel' of th~ dharma shasttas and detri- inately leading tO its destruction. · Therefore I oppose' the 
m&ntal to the Hindu culture· and civilizations, .should be work of the Ran. Com.m!ttee. 
dropped altogether lo~k, stook _and barrel. · 28. Pandit Srl.Jagannatjl Rath, Sa.hityacharya, Sanskrit and 
. .24. srt Govlnda. Das; Vidwan, Orlya; Pandit, Maharajah •s Orlya Pandit, Khalllkote · Collegiate IDgh · Sehool, 
• College, Parlakimedi. , Berba.mpore. · 

. • . . . · • · . · The said scheme is opposed in the extreme to the vedas 
:J'he · Hm~u , religton_ •Is. founded on sha.stras ·and and the Hindu scriptures and pura.na.s; and, if codified, it 

-cus~m._ Still1fthe reforms contempla~d at present are 'will cut at the root of the Barnashram dharma. Just as 
-co~dered tp be opportune a.n~ ate likely to prom?te .the Qhristian community is apt to be greatly •perturbed 
-vublio g<>;od t~en they may be 1~tro~uced. But ta:king 'if the ideals of Christia.Il religion as preached in the .Bib!e 
l?to consideratio~ th~ tenets of ~dwsm .. a.~d the present are frustrated, just as the.. Muhammadan commumty 18 

. tlllle a~d tendenc~es, It does not m my oplDlon, a.pp~r to apt to be agitated if the Quran is injured, similarly, it is 
.be adViSable to brmg ab9~t t~e reforms pf the draft ffindu but natural to bring excitemen~ among the Hindu commU· 
·Code, except those .eml:Jodied m Chapters 5 and 6. nity when their vedas, religious scriptures and puran,as are 

· :25. Pandit Shyam Suniia,r Nath Sathoo, .Darpan House, • decried. · 
., . · Cuttaek. · , · . 29. The Berhampur Pandlt sabha. 

I ha.ve looked 1nto the provisions contained ih the . This Sabha., Mving 'closely scrutinized the draft Code 
· Hin · and realizing that it will attenuate the Hindu culture if 

·C4'aft Hindu Code prepa~<L by the · du Law· Committee put into practice, strongly protests against the passing 
and tl:ie Explanatory statement prefacing it. Fra.nldy of the same into la.w. , . · 
-speaking, J: cannot agree with the Committee's proposals · " 
.specially in regard to the law of·intestate 'succession and SO,.Ral Bahadur T. Vellkatakrisbnalya, B.A., B.L.., Land-
matters arising therefrom; including marriage-and divorce. holdet, Cha.trapur, Ganjam district, Orissa. ·~· • 
I am opposed to any encro~tcihments being mv.de on the Preliminary.-Theconsideration ofthedraftHindu'Code 
existing law in such matters as th~t would annihilate the should, .in my opinion,. be kept in abeyance wtil nornial 
-<lntire fabric and structure of Hindu· society. In short, conditions are restored after the termination-of the war. 
I would 11\<e the· existing la.w to stand M it is since it is It is impossible in these times of stress and strain brought 
base4. on troe sastric principles and directed towards the about by war conditions and by tho scarcity of fooa. !llsease, 
good of the society. · etc., fur the public to give 'the matter the consideration 
;26. Pandit Srl Chandrasekhara _ Brahma, Vidyaratlia, . i~ deserves. I a.m therefore strongly of opinion that t~ 

proposed.,sodification should be put off indefinitelY. · 
Sankhya Tirtha, Vedanta Tirtha, Sahityapodhaya Sarma, The priSent;.legislatures !ll'e, in my opinion, not competent 
Retired Sanskrit Pandit, Aska, Ganjam. to deahvith matters of this kind." They consist of mem b~rs 
l find _tliat if the pr9visions of t_he draft Code are_allowei! who have long outlived they tenns of office '1Vhich has been 

. to be enacted into law, it will tend to a.br<lg$te and be sub· extended beyond the periQd for which they were originall.y 
versive of all the social customs and rules. of succession elected. In my opinion the proposed Code should not be 
.and rights of women, ·etc., prevailing at present and the placed before them for consideration but shOuld, if at all; 
Hindu dharma which. consists of Acha.J:ll,, Vyavahara and 'be plllced before a. legislature. elected on this specifio 

.Prayasc}:titts. will in course of time lose its religious fervour mandate. · . . 
.an(j. solemnity. The proposals do not also find support FUrther it is not proper that ~der the guise of co~ca.tiw 
in ancient sanskrit treatises whose binding nature hal! of aH existi:Qg law based on smritis, customs an~ decisions 
been unqueStionably admitted for ages past. of courts, new ~he;uges of a violent and far-reaching charac. 

I ani therefore of ,opinion that the draft Hindu Gode, ter should be introduCI.'.d.. Some of the cha.n·ges proposed 
if at all, should be so 'remodelled as to be COr!SOnta.nt witb. . are .such as would tmdermine the very foundations. of law 
'the <f!Dritili and other ancient authorities whose doctrines a.nd._custol!ls and are ~tally unsui~ to the conserva.Uve 
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tempera.ment of the people. It should be remembered that to have a uniform syatem for the who!e of India have don& 
the Vllst majority of the Hindu population live in villagell IJiW!J.Y with lllitakshara Law and hav!' mtroduced something 
f&r a \my from courts and registration offices a~d are • like .t~e Dayabhaga system of la\~ for ~~e wh?l~ country. 
illiterate and cannot be expected ro adopt the medium of Tberr 1dea seems to be that the Hindu Jmnt famJly system 
wills for the disposal of their property. . has outlived its usefulness in th~ country and therefore. all-

The religious sa.nction is the very· basis ofllthe Hindu law systems of inheritance which are based on the need to 
and the present changes are not sought to be based on any preseJ;Ve the integrity of the joint, Hindu family shouid 
such sanction. They are deliberately based for no cogent be done away with. It is submitted .that such a move i~; 

1 reasons on a violation of suoh sanction to such an extent erroneous in principle and undesirable fol' adoption. 
, ~at it can halflly be call~ ffi;ndu law. For these reasons· The joint family system has contributed to .the stability· 

1 am opposed to codifiC~~tlOn of the character now of the HindU: society. Its advantages have far out.
proposed; . · . . balanced the Wsf!dvantages. · In its· best form it has T?:re IS no reason ~ w~y the va.luabl~ vanat1ons of the worked as a . co-operative institution with the family' M srnnti texts followed m different looohtles and based on the unit. lt;, has also prevented execessive fragmentation 
differen! schools of th~ug~t and cUstoms sho.uld be -done , of holdings. · La.stty the demand for a Qhange is by nq 
away WltJ;l. . (These van.atwns go to prove the live chara.cter meahs widespread and it should not in any case be intro. 
~f the pnn!)lples on "':h!Ch they are ba.sed and should not duced in the name of codification. • 
lightly be brushed as1de. They show that the law bear!(' . . . . , 
a close re'Ta.tion to the stages of development of 'Particular : The Hindu society has deve~oped ~th ~n mnate con,s-
sections of the community.) ' Cl?usness ?f the D~a. relatmg to inhentance, etc., &81, 

General.-Hindu social institutions are based on a well· la1d down m the Smntts. There are also healthy variations · 
defined plan conceived by sages and have been reared on, by way of cust?ms and traditions. It is not therefore' 

• enduring foundations. It is not as if they have been left t;ue that the Hmdu law has becm:ne, atrophied or fossi
.to be evolved in the natriral course of events. Before liz~. The custoiDl! hav~·grown 'l'{lth reference to various. 
seeking. to interfere with the plan. to suit modern conditions, · sect10ns and states Of soc1ety in varying stages of develop
which may after all be .fleeting, care should be taken to . ment: They should all therefore be preserved as such and 
see thnt the 'Very. foundntions are not undermined. Other. no VIOlent or hasty d~parture from the existing syste~ 
wise they would 'cease to be true Hindu social institutions sh,ould b~ attempted. • There is no evidence at all that .. 
and should not bil designated as such. · , the majority of the people wanted a change. ~· 

According to the Hindu, this life has a meaning ouly as a The proposals. in the draft Code constitute an·inlportant. 
link between the past life and the futuri It is a 'Stage of departure from the existing law in the following respects:
tra.Mition ~orn past birth rowards future birth or births (i) The elimination of ~he Mitaksh~a system of Co-
until the final aim of life-tnoksha. or final liberatiO'n is parcenership. . ' , . 
achieved. The soul of ma,.n is for the Hindu, immortal (ii) The abolition of the doctrine of limite~L>:\IB.&te for 
and the bodie.q in which he lives during the stages of women in inherited property. , .. ,",<Jjf·~·' 
transltimr are subject to change. • · · ·· _ 1 (iii) The dissociation of the .doctrine of :}piritual benefit 

It follows therefore 'that man has to follow his dharma. for the law relating.to succesSion.· · · 
as laid d.own by sha.stras e.nd should not shape his -conduct · ·. (iv) Abolition. of sanctity of sacramental. marriage. 
sol~~y With refm:ence 1if:> the tendencies and affection '(Ire. • My comments oil' the provisions of the proposed Code are-
vat ling for .the .t1me )>emg. Thus alone can he control his gt.ven below :- . 
future life, .i.e.,· by following his swa<J.?arma. he can Part II.-111kstate Succesl!icm-.4. share in the im:;t.ae!~ .l 
counteract ~IS past karma and safeguard himself from the prbperty dJ a daughi.er aa a simulta=8 heir along witk th~ 
effects of hts .future karma. Artha and kama (profit and son.-The law of inheritance is ·based at Present t 

· pleasure) wh1ch are the objects of life of 11 rnan in the ·considerations- . • . · • . on w~ 
marga. (t?e pursuit path of life as opposed to tqe pravirti Religious.-The offering of the Pinda for the itras 
renunomtmn path)· should be oontrollett by dharma. • can oulv be done by the son and n t b h p 
Therefore ,ohanges which are not reconcilable with dharm~ (who go~ into a different gotra) 0 Y t e daughter 
should be deprecated. This trinity (dharma artha a.nd Secular -The idea tmd 1 ·. th 
kamo.) is the sweetfruitofthe" Tree of life.': It isthefu!. custom in its secular ter.~: e present law and 
tilment of tho object of the life's taking birth in flesh. Manu preserved and its ea£ ~pee 18 at property should be 
mentions three debts. as eoncQmitants of the three ends of law the happy marrie~ )u~f~:· girU~d.:U the proposed· 
the Path . of Pursu1t, T)J.ese are the debt to the Gods marred: The . 1 'ven . . e . be senously 
(DevM), the debt to· the ancestors (Pitria) and the debt throughout her~£ t biD marrmg~ will ~ave ·to struggle 
to the p~ceptors (Rjshis). The qebt to the Pitris oa.n for ,her brothers :nd fu ~ tw~ cof~era:ons (i) ~ction 
only he discha.rged by the bringing forth and the rearing desire to preserve th e armlh o er irt~ an.d (n) the
up of a progenr (Dharma Praia) and taking as much would ·lead to con~~:dce o er. own family life. This. 
trouble .for thell! as the ancestors ho.ve done for the del)tor stage of the Hindu . . t unhaJ?~mess. In the present 
In lllllking 811Cb repayment every head of a house booom~ of cases are. uuables':e y women ~ a very large ma.jority 
a.n o~?ce-bea.~er, a trustee and exercises powers ofsornesort .. equals to men in sooi m~~ge the~ properties or act as 

It IS ~ubt~utte~ that these supreme considerations should to make dau hte . a~o~ltton. .J_t lS therefore undesirable 
be kept m View wtth care and devotion in making an attem t . Cki.U8

6 3 } b ~ Blm ~neous herrs along with sons. 
to ~me a true Hind11 Code. It ceases to be Hindu to tE not bee IS ~ drast1c and -objectionable. There has 
extent to which the changes ~ake 11 de}lllortt)re from th: variousls':ms :date !rl;udy of in~estigation inro the
BllPI7me Dharma. sion . . usa~es followed m respect of rucces
all ~dll ~~.as now dadminif!tere'd is well understood with • whi~h ~=~te o:h:aHpt~on a~ong 'the various sections 
obli~ra~= t~= an : ~.so well ~dttled. . A uniform code the enactment of a sw'!; SOC!j% such as ro necessitate 

. existing law and .varia IOns wo certainly unsettle the principle of Hindu law th ~g c, nge. Hence the basic 
· h " . m consequence would stand in need of in the elM! f a any custom or usage in force _ ::a\ p~~~~~!~en~:un~~~g dt t~ a,!on~ .t~si- 'respected f~ll~we':f?' community ought .to- be preserved' 

and ha . Th . . e Oil ' strue, litigation . ClaU8e 13 -·I th d . . . . , 

ee~~ededi:~~':i·at a·h~~~~!~~ sh~~~. ~:e::o:P~~na ~~Id~~ri~ce ~. sh~uldtt~~it~d~t~~a. ;~00 wntorbd"~ 
Ul &VOl . · I . """'~ IS property beJongin t ~ J 

, Further the uniform code ro osed · · she has absolute ·control Wh g 0 a women over which 
be apjllied to Hindu communlti~ ~id:;~ot .P~esumdbly is. not such property and shouil sh~ \ets by inheritance 
.States whe_re different rules regarding suc~o~ ~pen. ent diSposal. • . · . no ll at ller absolute. 
etc., prevail. The advantages which th Co '. IU'I'lage, Part II-Sub.cl.J.U8e~~ (i ') d ... . 
in view cannot therefore be achieved for ili mrntttee have Suece·aion.-Under thes $ an (n~) of clause 1-InW!taie· 
On. the ~ther hand in the 011$ of the Hind:':e of ~d!a. nn.der the law of primo~~~~:es property which· df.scends 
~d~ II! the two areas-BritiRh India and th:S~ rant ~d property governe; ~r by,;~e terms of any 

IC are oonneoted by marital and th mw- of mheritance t Y "'""'rumakkattayam· 
oompUC1l.tions would · · ·0 er social' ties, opinion if ' ~.·e., has been exce ted. In m . 
respeetiv~\y to them. anse regarding the laws applicable under spec:~c~:~~bons. co~d be ·made ~f inheritanc~ 

The M1tal'l!hara law is now li 1!1 • - why in th · · sp~clal customs there is no reason 
~r the ooun:ry, a.nd the frame:-.i~r ~e~:en :£b~. P~~i?n be aboli~h:a ~~~e 8~~~h~for~;y Mitnkshara law sh!Juld 

. • ell' ..,rue · llllplicable to the "''l1ole /~hg a m to Dayabaga law madli!· 
- , , o e country, . . , 



· ' Gll1Ulral.-The changes in succession proposed and the 
enumeration of heirs and the rules as to preference, etc.; 
are so complicated that it is not possible. even for ordinary 
ilducated persons to know who will su~eed in, all cases where 

-a person dies leaving no nearer heus. ln the case of 
nearer heirs also the changes sought to be · made are so 
strange and novel as greatly to . ~o against tlie settled 

• notions of the common people. To mtro~uce such changes 
violently by means of a. code appear to me to be undesirable 
as the people will find it difficult to follow it in .. practice." 
Generally in Hindu society, especially' among the very 
large majority living in villages, succession foll9ws tradi
tion and custol)l which is well understood. The changes 
would affect evety Hindu family in the country, rich and 
poor, educated"' and ignorant, and those residing in ~owns 
and villages. It is too muqh to expect a,ll of them to 
remain 0ogniza.nt oftheso cqanges which do .not mak!l for 
simplicity. Even in highly educawd oountries the laws of 
inheritance do not appear to have been codified and ,India 
where a large ma.jority are illiterate and Jive .in comparative 
ignorance· and follow . customs based on well understood . 
~raditions, such changes seem to be highly undesirable, 
They Will ouly lead to litigation and consequent unhappi. 
oess. · , 

Olause 5--0la&rl 1-Heirs in the' wmpact smies.-A 
daughter should not be included in this class of heirs. 
She ~hould cm;ne as No.2 and t~e remaining heirs en11J:Qera,.. 
ted accordin.gly. · 

Class II (3)-0lause 7 (b)-1Jfanner of distribution among 
simultaneous heirs.-Sister and sister's son should come 
after 3. It is objectionable and should be omitted. ' 
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2. Tuio forms of Hindu. Marri~e.-Hindu· Law recog. • 
nised ouly one form of marriage--aa.cra.mental m&rriage. 
A civil 'marriage cannot be a Hindu marriage excepting 
ceJ;ta.ID cases of customary marriages prevailing among 
Sudras-e.g., Thuva Thuva marriage among 'Oriya sudras. 
The paramount object of marriage acoordiilg to Hindu 
Dharma is the perpetuation of the -father's line by way 
of securmg Dharma fraja, · - • , 

It is an indissoluble union not mer~ly for worldly purposes 
sucl;l. as Artha and Kama but for spiritual purposes mainly 
D ha.rma and MQksha of the married couple. Dissolution 
and divor~ are,ulnlmown to Hindu Law ofthe three higher 
castes. In the pa.se of others, customs may allow dissolu
tion and divorce. Religious Karma is possible only for a 
married couple united by sacramental marriage ani not for 
others. Those who seek to be married for a secular . 
purpose may choose to do so and ·may preserve to them· 
selves a right of dissolution and . divorce ; but those who 
enter into !I sacramental·marrjage shall have no such ' 
right. ' • ·- ::0 • 

3. (a). This condition is objectionable. The hu~hand. 
may for the sake of perpetuating the line be driven to the 
Mcessity of marrying'll. second wife: .After all monogamy 
ill..tl!e ruill actually followed' in a very large majority of 
cases and cases'_where it is departed from. are exceptional. 
Such departures are ba,sed on religious or economic consi
derations. Legislation to correct an evil so exceptional 
in character and scarcely prevalent· should not be resorted · 
to. · · · · ' ' · 
· Ill ·thlll respect the husband and the wife cannot stand 
on the same footing. After all the wife acquires the name 
and gotra of the ;husband's fariilly and goes to the husband's 
home to perpetuate his line. The . revers~ is never the 

Clause 8-0rder of succession among non-enumeratd 
heir&.-The rules proposed are very· complicated. lit is 
much better that the existing rules which are simple 
should prevail. 

· case. 

Clause 9-Ru!es of preference.-The proposed rules are 
complicated. No. change .in the existing law is necessary. 

Clause 14 (b) (1 and 2)-0rder and mode of &'l.tllcession to 
Stridhana.-The existing rule according tcr Mitakshara 
(Stridhana) should be follow~d. · 

The existing rule should be followed. . In certain_ cases 
(4, 5 and 6) under the existing law Iiusband's heirs come 
before mother and _father. This distinction J}as · to be 
retained as there is a sound reason behind it. · 

14 b, 8 (c) i. Objeotionable.-sh\)uld be deleted. 
Clause 17.-Generrif, provisions.-Should be deleted. It 

is objectionable because under the proposed change there 
is a premium given to go out of caste. . 

Sectwn 19.-The proviso is highly objectionable-should 
be deleted. ' ~ · . . · , · . 

Clause 21.-Remove the words occurring after "Unless 
such children are descendants ". . 

Olause 23.-The existing law 'should b~ pxeserved 
leaving it to the interpretations of courts. · 

Olause 24 (b)-Mode of 8'UCCI!$sion ef two or more heirs.
' .Add 'Except· in the case of daughters and widows. ' · 
1' Part Ill (Al-Provision comtnon to testamentary and 
l. intestate· ~-Swpe and operatioos of Parts I and 
• II.-The existing l~tw should remain and no change sh<luld 
:. be made. . The existing law acts as a salutary check on the 
' .extravagance of the father. Its removal. would operate 

most prejudicially to the'interests of the family: 
II .. Maintenance.-
Olause _l)...;..(l.X;) Dependant.s..enumerate&-Re-cast as fol-

lows:- . · 
. " Any UDm!Lrried illegitimate daughter so long as she 

remains as unmarried minor." · . 
<7lause '6.-.dmount of maintendnce-'"(h) Proviso.-The 

proviso ~traduces a ,hard and fa.st.ru}e which i$ un~sirable. 
A certain elasticity in these matters~s much to be preferred.· 

Part JV...,..Marriage and divtYM;e-Ohapter 1-0elebration 
·of marriage.-! (a) ii.-This clause iS somewhat different 
from the existing interpretation of d&finition of Sapinda. 
The existing interpretation may remain. 1 

Olame 6 (a) and (b)-Sacramental marriage not to be 
deel'lied M valid in certain cMe8.-Highly .obje~tionable-
should be deleted. . . 

Clause 6-0pticma!·regist,·ation of sacramental marriage.
This is undesirable. And so for the factum of a sacramental 
marriage has rarely been brought into question. Indeed 
there should be no registra.tioll in the case of a sacramental 
marria~. - ~ 

Clause 7-ReiJuisites of a Civil Marriage,-Oondition 4.
_The proviso should b.e removed. The consent is as much 
necessary in the 'case of a widow as in other '(lases .. 

Glawe 24--Punishmen.t of Bigamy.-This should be' 
totally deleted. · . · . · · 

Olw:pter III--Cliiuse 29-Decrees of' nuUity and dissolu
tion of marriage.-These should 'not apply to sacramenta{ 
marriages. ' , 

Part V :._Minority and guardianship-(Jlawe 6 (2), 
powers of a natural guardian.-It is wrong in principle 
not to differentiate tbe natural guardillon.from a guardian 
appointed by the·Court. Save in exceptional cases the 
dictates of affection of a natural guardian would make him 
not only for the benefit pf.the minor. He should have the 
discretion which he can excercise under th~ existing law. ' 
This should be deleted.' · 

D,e facto gua~ian,-(Jlawe 10 · (a).-Existing law needs 
no change. Add clause 10 (a),-' The guardian of a Hindu ' 
minor shall be of the same caste as of the minor .. ' 

Part Vl-'Adoption-Olause 1 and 2.-The existing 
'la.w should be preserved. There is no heed to do away with 
the customs prevailing in particular tracts. 

Glawe !)...;.Explanation.-The Madras view provides the 
via media between the different laws prevalent in India. 
on this question. It also provides a necessary safegua.~d 
againstthe.caprices of a widow. • · 

57. Manner of giving amlwrity, etc.-This should be 
deleted, and the existing law preseJ;Ved. . 

Clause 13 (V).-This is unnecessary. • Any unmarried 
boy whose upanayanam has been performed should be 
capable of being adopted. · · . 

·Glawe 15 (2~ActuaJ giving and taking essential_but not 
Datta Hrmtam.-~ Datta Homam' is essential in the case 
of the first three castes--exoopt in cases where tbe boy to be 
taken i.Midoption is an ,agnate. It is an essential ~reroony 
where there is a change of gotra. . · 

(~). The prohibitions introduced exclude many kin~s 
of mat;Jages that ate now in vogue and .should therefore 
be o~tted. Further tihe prohibition regarding marriage 
of children of ~wo siBt.ers which is now observed in. certain 1 

classes. ~s sought to be removed by this clause. Such 
p~ln1>Itions as are now respected n~d not be done away 
~th. In these matters in which no. public· policy''is 
mvolved, custom should hb allowed to have its \Sway 
and no innov.a. tio':JS should be introduced by way of legis· 
!ation, 

· Section 19-Divesting of estates (1) and (2).-The present 
. law shovld be kept intact .. No change necessary. . . 

• (3) The present law. may, be followed. No change 18 

1~3 

necessary. . · 
Section 21-Right& of ad/Yptive parents to dillpoae of 

poperty.-Delete clalll'e 2. 

'·. 
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· . · reason why a son's daughter should Ml 

· tiVt. nW!her if any in caae of so th~re 18 no e e&te ory of heirs as the daughter's son. . S«:Jiorl 22 sT.:: ~t wife should be the adoptive rank 10 t_he ~~ eon's g daughter should come earlier than 
«doptWII by .-

6 
In my v~;r•s' son in the matter of inheritance. · 

.mother. 1 ReaWrolitm of adiJptions.-Registra.tion thJ::a~ th . desire to imitat<~ the ChriPtiau Law or 
sh C:fCot ~ ;ade e....sentia.l adoptions. . any ~ther la:~he framers. of the bill seem to ?verlotok t~e 

0 

31. :s. c. Nayak, ~:J'~tlrepurd Deputy Collector, . ~:t6:h:!t!afi~:£~l:!~d~;:Y a.:Ut g~:Y~ ~ ! 
• . . d h ck ainst s ua.ndering away the fam y proper y at 

It must be admitted that many reforms m the Hin u, ~he :gof the cfrudren. This risk is g_reater in a. eountry 
· absolutely necessary. ·But before any new e cos · · live in villa.ges a.re uneduoatOO. and 

:~: ::'ugges~ one must Ththink ;eve:l !rilie be!~ :d~~ !~ ~~;~!.; 0~ the ~age' heba
1
.dman :{ :oruy. 

be gives his verdict finally. e ~e . Hindu lenders. This will rum the ~umera e rur .m es, 
Hindu Code have attempted to revolutlOUIS6 the. h If th' 'ght is a.t all given this must extend oply over 
society· proposing to introduce. some me118ure:'th~~ew a~~ the 0~J: ofthe property whioh the !ather would ~a.ve got 
not a.bsoiutely necessary. I will deal ouly WI d . d ~ hare had he separated from his sons or heirs. He 
them. I will earnestly request the legislators .not to ecl e ~ 

0
; course have full t<l!!ta.menta.ry powers over his 

a.nything before they are S!lotisfied that a. particular change 1£-a.cquirt'd properties. . 
is indispensably neOOSS!lofY. . · se V Thongh not prohibited by law monogamy IS the rule 
• Right of inherita'fi.Ct of daughter. • and ·polygamy is the except~on in. the. ~du society. So 

-In view or the fact tha.t a widow is ma.de simultaneous to stop the exceptjon a speCl~lleg!Slatton IS not a.bsolutely 
8Ucoesaor to an intestate esto.te along with the son,s and . necessary. In any ~ a. ~mdu m~ hav? a. chance ~ 

rs this · ht to e. daughter is unoecessary. So long; beget a. son through his wife for satiSfactiOn of ce~m 
oth: . 1 is n:;t married she has her father's house a.s shel~r • religious obligations., There ar~ eases w~ere a. H!ndn 
:d ~e hilS a.11 tho amenities of life: AB soon a.s she ~ adopts a. child in order to ?at!Sfy the. sa1d ?bliga.t10ns. 

'ed she gets her right of inheritance in her husbands But supposing in a. ease a Hindu male IS depnved of the 
Wy. If over and a hove this she is given a. share tlf her previlege of fatherhood on account of the b~~nness 
fa.ther's properties then there .will be unnecessary extra of his wife there is no reason why h? should .no. get a 

. rovision for her, whereas a portion ·of the pro pert! natural son by marrying a.nother wife. There· are Cll.iell 
belonging to ono fllJllily will be transferred to another. It IS where the firs& wiff' has induceil the husba~d to ta.ke · ~ 
quit<~ a.pparent that the dra.ft propos6s to give full estate second wife for this purpost" a.nd there .are ~!So eases wh?re 
to the daughter and if this be so the property of the father the husba.nd has remained satisfied With his lot. I t~ 
will irrevocably ·go away to another ~y a.n~ thereby there should be a provis~on whioh will en!l-bl? a, Hin~u 
would reduce the affiuence of the father s family to a.t male to take a secon<). Wife when the first wife perm1ts 
lea.st some extent. This will cause dissatisfaction a.nd him to do so on the ground. of her barrenness and a proper 
undesirable effects. It will be foolish to ~ume that. the court is satisfied that the permission is bona. ~de. The•e 
habit of centuries can be changed by one ptece of leg!Sla- is no rea.son why this right should not be gtven ~ the 

\ion. Instead of getting the relief that the daughters Hindu male who desires to have the company ?f hiS first. 
would expect 'to get if this Draft is passed as law the wife whom he·,.still loves when the principle =potency 
daughters will certainly find themselves the target of many on either party hilS been a<lceptOO. by_ the fra.mers of the 
fraudulent· pmctices. ; One cannot chang& human nature la.w 118 a ground for dtvorce. · 
by sermons that thj\ brothers must not be selfish llS to deny . VI. Divorce.-Western countries af!l now ra.oking their 
their det~r little sister a bit of her father's estate. . brains to fi»d out a solution of the marriage. problem. 

The~e may h_e-!1'. bid for ~a~e with heiresses and ':bile The people Tia.ve realised that the right of divor~ ~toad 
there IS a posstbility of thiS killing the dowry. system the of being a boon hilS become a. curse; The legiSlators· of 
right of inheritance of the daughters may le~d to the our country will be well advised if they study the divorce 
practice of demand of a price from the bndegroom. problem of other countries first. · AB a. principle divorce 
The order will ouly be reversed. under certain circumstances may be desirable but will 

•Nobody will object to the emancipation of w_omen. But not he judiciotiS. 
if the draft is piiSSed liS Jaw the women of Indm would be dhra Lit 
given such rights as would make the ordinary Hindu family 32. ~. G. Ranga Row, ~.~c.,-Secretary, An. erary 
quite different from what we are a.ocustomed with. The · Association, Cuttack. . 
total economic independence will be more ha.rmful because 1 (a) Ol,aU&e 5, Part U.-It appears unfa.ir to place t~e 
of the lia.bilit,y of the women a.s a. cliiSS and ignoranee. intestate's widow and -his. widowed. daughter-in-law· m 
All that I rooart to ssy IS that the time for such meiiSures different categories. ",rhe former is included in the 
baa n9t come. The rights given b_y the Hindu Women's list of ,simultaneous heirs, while the latter is shown as a 
Right to Property Act ~re tolerably sufficient, and no dependant who may claim . maintenanr.e under suitable 
greater measures are neceilBary. . conditions. It is stated in clause 7 (c) of Part ~I that 

It is one thing to have 11 rig~t and it is a.nother to be ouly. the sons of a predeceased sou of the inWstate. get 
able to maintain it. A married girl may he lia.ble to gift their father's shar~ and distribute it among themselves. 
away the property she has inherited from her father in The predeceased son is thus trea.ted as a. surviving one, a.nd 
favour of her son or husband and supposing they unscm- the property falling to hiS sha.re is redistributed not among 
pulously. drive her out she can hardly expect IleJp· and a.ll the surviving members of his family a.s is done in the 
shelter from the memoors of .h\lr father's family who will case of the intestate but is entirely given to his sons ouly. 
always be entertaining a grievance that it wa.s due· to her It may be .easily argued that the widow and the daughters 
that a portion of the. property they would ha.ve enjoyed Qf this predeceased son have got as much right over. the 
"':e.s spoilt. This would also lead to litigation a.nd specula.- sha.re allotted to he,rftheir husband/father (since the share is 
tion. . . . . ' treated a.s the- predeceased son~s own property inherited 
. ~. h_owever, the Vl~w of the m_aJonty of the people of from his ?ther liS if he had s11rviv:ed the intest~te) u.s the. 

India IS,infavour~fg~Vingsuohanght to the daughter she intestate'!! widow ot his daughters ha.ve on the intestatt.'s 
should be given life estate. over the properties she inherits property. . So it appears seusibl~ that by virtue of the 
from her father, and her r1g_ht to succeed should open only very clause that gives a place to th\1 intesta.te's 'widoW 
on the ~eath of her father. :U by any chance she is the a.nd his daughters in the list of simultan~ous heirs the 
o~y ~ell' o~ her father under Cll'cumstances provided by the widow daughter-in-law and her da.ughters if any should 
eXllltlng Hmdu Law she can how&V\1~ have full este.te ;over a.lso be given a similar status . to sha.r; her h~band's/ 
~be whole. of her ~eoen.aed fu~her s estate and her life their father'.S share of the Intestate's property along 
mterest will. merge m her f~ l,llteres~. · . \. . ~t~. the sons ·(of the predeceased son). It would , be 

ll. The WidOW ,Hf!.s ~een giVen th~ nght to ~ent her mV!diOUS if the tWO 'l';idows are given differentia,\ treatment. 
deeea.sed husband s h~r•ta.ble properties along 'Ytth her son It is therefore better if the wordi under class I under 
a~d daughter but th1~ r1ght hilS not been g~ven to the cla.use · 5 dt aling With the simultM~us heirs . is cha.n~ 
:::er · If t~e draft IS accepted tlils provision should be som~what in the following ina.nner (in the appropcia.te legal 

ill. Dall{lhlera ~rm's da11ghte.r-It · la.ng'uage) :- . . . · 
that the"--·- of th• B'lll.- 1 k.d IS a.pparent Okus I..,..Hetrs •11 !he compact serie&-(1) Widow sons 

"'""""'" ~ 1 w.ve oo e more on equity alld da <•- ,, •'- • d 
&nd CODllllOn sense tba.n on the scri tures If . ug, ... rs o,. ,..,. tntestace-In case any predecease 

. P • this be son lea.ves.a fumilv hllhinil hl~ +1.- ""·- "· -·"'" "•'"A 
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got if'he had survived the intesta.te should be allotted to 3. Civil ma.rria.geca.nnot be regarded a.s a lawful ma.rria.ge 
his fa.mily members who sholjld divide it a.mong them· until a.nd unless it.is performed witha.ll the ca.ste soruples 
ll8lves in the s!l.me wa.y a.s if he (the predecea.sed son of the duly observed. ". • 
intesta.te) ha.d died intestate. 4. There will be no divoi:ce in any ca.se where such system 

Such an a.lteration appea.rs to be rea.sona.ble and ha.s not been'-existing ·till to-da.y. 
should readily commend itself. It does nOt a.lso a.ftec• , 5. Th!lre will be no second ma.rria.ge by the husband 

~the sh•:res of the survivin!! sons or daughters or the widows without the consent of the first wife in. ca.se she ha.s incura.ble 
~ - disea.se or she proves b'a.rren. 

of the intesta.te. 6. There will be no second ma.rria.ge for a wife where 
(b) Again the m,ethod of distribution as outlined in. such system is not preva.lent. 

cla.use 7 a.Jso .a.ppea.rs to require a. little a.ltera.tion in. 7. Registration for intestate sucoesaion is not necessary 
coromensura.te with the genera.! commitments of the pa.rties for Hindus. · 
concerned. . ' 8. If the upanaya.na. ceremony is over the boy ca.nnot 

. The son h8.s to maintain a family, educa.te !llld marry' be taken for adoption. · 
his· children, whereas the widow'mother need only loot>. 3¥. The Seer~tarY. OrlssaLandlord's.Assooiation. 
after her own ca.res &)ld comforts, which a.lso will be little ~ . 
if she condescends to live with one or other of her sons . The Associa.tion do not propose a.t ptEll!ent to enter 
whloh is genera.lly the ca.se. As for the da.ughter,. she is into the discussion about the different provisions of the 
going to another house and depends on her husba.nd's · Bill but a.re of opinion that for the following rea.sons the 

• income. So s~ is not a.s helpless a.s her mother, a.nd consideration ofthe Bill should be droppe~ for the present :
should therefore get less than her mother •who in turn (1) As the cha.nges proposed are va.ried and dra.stio 
should get less than her son who has to support a family. · a.nd seriously affect the social a.nd ·economic condition of 

Arguing on these grounds, I consider the. widow should . Hindus a.s al?out 99 per cent of them are ignorant of. the· 

(each in case of inore than one) get half the share of the. English language m ~ch the Bill has been fra.med and 
h h h f h hence debarred from forming any opinion, it is v~ry 

son ; and the daughter one·.foUL't t e 8 are 0 t e son. necess•-ry that the provisions of the Bill should be translated 
In other words the share of ea,ch son, Widow and daughter ,.. 
should be in the propol'tion of 4 : 2 : 1. into vernacular languages and distributed through the 

presidents of each union or village "Panchayat who will 
· ~ The following illustration will make the point clear : · call a. meeting of the inha.bita.ntl:! and explain a.nd com· 
An intesta.te laa.ves two widows, W·l and W-2 i three municate the same to the Collector. Thi• adoption of the 
su;:viving sons, 8-3. 8.4 and 8-5 ; . and four, daughters, procedure will give the large mass of Hindus a.ft'ected. by 
D-1, D-2, D-3 and D~4. Two of his sons, 8-1 and 8-2 were the provisions of the Bill, an opportunity of expressing · 
predeceased. The ~redecea.sed son S:l's fa.mily consists their opinion. . 
of his widow 8-1 W, three surviving sons,. 8-18-2, 8-18c3, (2) The adoption o.f the above procedure will no doubt 
S-18-4 and two dau~htei-s, 8-lD-1 a.nd 8-lD-2 as also causesomedelaybutinviewofthefa.cttha.tthe Committee 
a. widow S-18-1 W and a. son 8-18-_18 of his (8-l's) pre- app.ointed to codify the. Hindu Law took about four years 
deceased son S-18-1. The predeceased son 8-2's fa.mily to prepare the draft, there should not be a.ny hurry !llld 
.consists of his widow, S-2W and a son 8-28. All the delay ofanotqer year or so will not m'l.tter much. 
widows remain unmarried. The two widows, three surviv- , (3) It is regrettable 'that when the eft'orts of all should 
ing sons, . four. daughters, two daught~rs:in.Jaw, four be directed to the active prosecution of the wa.i- to achieve 
grandsons, two grand-daughters, one grea.t-gra.ndson and victory and sav.e the country, such a contentious mea.sure 
a predecea.sed son's widow daughter-in-law, will ta.ke the should be ·introduced. , This m'l>y be conveniently post
shares according to .the suggestions outlined in the foregoing poned t1ll country settled down to pre-war conditions. 
paragraphs :- · ' · Those section of people especially the few ednca.ted females 

Thus my suggbstions are twofold with reference to the who are clamouring for reforms ma.y be reminded that 
distribution (If the property : if they could wa.it for about ha.lf a. century of :ijritish rule, 

(1) The widow daughter-in-law should not be. left they can conveniently wa.it for a.nother couple of years 
in the lurch to fight for the maintenance, but should along during which period they ca.n gather strength. · 
with'her ?aughters; if any, be,given a'place in the simult~- (4) When strenuous efforts are being made to 
. neous hens for ~er hus~and s property a.s wa.s don? 1!1 bring abc;ut unity a.mong different groups in the country 
the ca.se of the mtestate s family. It would be Unfan if , the introduction of such a. contentious measure will 
'they were made to suffer simply beca.use the intestate's create a division inside the Hindu community. • 
son predecea.s~~ ~he father. . (5)" There is anc;ther very serious objection to the 

(2) The diV1SIOn ~etween the s~ns, the wrdows a.nd the present Hindu Code is that it should a.pplyonlyto Hindus 
daughters should be m _the proport1on of 4 : 2 : 1. . . residing in British In\lia. Th()ugh India. is politically 

fi (a)' Under PO.rt IV, chapter I, clause (i). (b), the last divided socially, India. is undivided, that is, Hindus 
ciategory " children of brothers " a.ppears superfluous a.nd residing in British and Na.tive India. are governed by the 
may perha.ps be omitted· as brothers ' ·children fall wider same laws base6. on Sa.stra.s. Hence the operation of the 
the category of " Sapindas" :which is covered by clause Code in Bntish India along will. create serions com plica.-
(i) (a). tion in the social relations of Hindus residing in British and 

(b) The following should a.lso be included in, the Native India.l 
provisions for the dissolution . of marriage .(vide claUSi For the above· among other rea.sons the Assoiria.tion 
30, Part IV) :- · ' · are defini.tely of- opinion that the considera.tion of the 

"If any a.wkward bodily deformations or other draft Bill be _dropped for the present till the opinion of the 
unnoticeable defects like acute deafness. or dumbness of mass of the people a.t·e obtained through the procedure 
either pa.rty are. purposely kept a. secret from the other· . suggested a.bove. . 
party". . . - ' . . . 

These . provisions for the dissolution of man.ia:ge 35. ~The . _Onssa Provjneial Andhra Association, Cuttack. · 
should be brought into force with retrospective effect. 1. This meeting of the :Andhra. public of. Cuttack, whole· 

(e) Cla.uses 3, 4 and 5 of Cha.pter I of Pa.rt IV as embo- < hea.rtedly supports the pro:visions of the Draft Hindu 
' died in the Code should be preferred to the alternative Code a.nd is of opiruon tha.t the Code when put int~ a.ction 

clauses in the Bill- introduced in the Assembly. ' greatly improves the status of women in India.. 
· · · -·• · · , · 2. This meeting supports the provision for divorce in the 

SS. Mr. B. K. Jyotlsh Bisarada, P.O. Khallikote, dlstriqf Ra.o Committee's Draft Hindu Code, as divoroe is a. necessity · 
Ganjam. ' , when: ma.rriage fa.ils to give ha.ppiness for the wife a.nd 

The word Hindu as a.pplied in this Code, is not a.t a.ll· the husband reduces ma.rried.life to a. hell. 
a.pplicable to the other sects, viz. Buddhist Sikh& Bra.mho This meeting objects to the provisi.tln of the Code with 
etc., for the rea.son tha.t they 'do not ·observe' the oas~ regard to the daughter's right for property, for if this 
rule as written in Hindu Dh!J.rma Sa.stras. ' comes into foroe Hindus will pra.ctica.lly come under Muslim 

2. Da.ughters ~nnot be giveri a. sha.re if there a.re Law a.nd th~ ~inte!l?'tiol!- of property _will result a.nd the 
living sons . or grandsons. In ca.ses where there are no sons plaoe of the ]Omt family will be at sta.ke .• 
or grandsons the daughters may be given one-third of the • 36. Tbe Oriya People's Association. 
property and the rema.ining property should be enjoyed The proposal to a.mend and .codify certain branches of 
by the adopted _son tnd t_he parents equa.lly. 4 "Hindu Law ha.s been before the Hindu public fo} some 

I-43.&. • 
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time pwl From thll vo!WIIe of opposition alre3dy · 2. Tho avowed purpose of the present item ollegilllatio11 
made the proJlO"&I should have been dropped altogether. regarding Hindu La.w, being to formulate. a complete Code 

• A. new code {or the Hin~t18 in the line laid doW!!- in t~e so as to avoid the evils of pieoe.meallegislllotion, the- object 
Bill:s is frauglit \lith seriOus consequen~ to thell' soc1a.l will be far from being achieved by the present draft as it is: 

: .oo, e«~nowic life. The spoosors of the Bill do net realize a. wide -r&nge of 'topics coneeming the per!K)ll&l Law of 
tb.a.$ the mass of "the Hindu population are not aware Hindus havibg been compulsorily left out of considerati.oQ 
of the changes that .are going to be introduced into their on a.eeount of the limitatjon . imposed on the Central 
emy day iife by their so-called rep~ntatives in the Legislature not to touch · cert.a.iJi matters . exclusively 
,Ugislativ& Assembly. Ny attempt has been made on reserved for tho Provinces. A bettor method, under the 
the p&rt of Government to obtain public opinion. on the circumstances, would have been for the Gentral Legislatlll'lt 
subject by publishing the provisions oft'be Bill in provin· to bring out a comp,reheusive draft touching all the topics 
cia! vernacula.rs. With all respect to the authors of the that have any bearing on Hindu Law in a.ll its branches, 
:Bill, we ronsider it our duty to say, that from their very to ellllllt as Law sucb, olthe provisions therein as are within 
mode of 1ifu and their changed views they are not the its own competence to legi~late upon and leave the rest to 
proper persons to undertake a legislation of t!W nature the consideration of the Provincial Legislatures· for adop. 
which affects millions of Hindus still unreconciled to the tion. as Law. Such procedure would. have brought out 
western mode of thinking and living. ThE! Bill 111\pires to oleerly the intention of the framers ol the Code and the 
enactuniformlawforallHindus. Cousideringthedilferen- basis.on which it is enscted. · 

' ces now existing between the different provinces in tha· · 3. Mr. N. v. -&~, a. member o£ this Sub-Coin-
matter of custoiDS and usages which are parts of Hindu 't~ hims If · t th 1e Ia 

. Law that aspiration will sca.rcely be realized ; b t n nu expresses e agama e present gis tion 
..__ t · t ........ .._...., will 1 th H' d Su . 11t .and ststes hi$ rea.sons as folio~:- ·. · · a • ...,mp m ..... wroo•10n p unge e 111 11 o01e y , · 

• jn chaos and disorder " The ObJect of the framers of' the· Code is also to 
!£he explanatory .tement attached to the Bill is not ' evofv~ a. tiniform Co~~ of Hindu La.w, wliich ~ill apply to 

at all 'COnvincing before e:wnining the provisions of the all_ Hindus .. b:r ble:odin~ the most progrea:rve elements 
Bill. . It i!boul~ in the opinion of tho Association be thrown ~hi~ prevailm the vanous sch?Dl~,of Law which prevail 
out on the simple ground that it will crea.te a shal'p divi- .m ~orent ·parts. of the. country. Mr. itanganadham 
Ilion between the Hindus living in British India and thos& s~biD!ts that the Draft Hindu Code liS framed far el:IJels 
living in the .states. :U may be a pious wish on t4e part , the. so-called progressive elements which prevail in thli 
of the authors ~f the Bill ~~at their law will- be a.doptod 'l'ai'IOII!' schoolll of Law by which is meant The Mitakshara, 
elsewhere but m the opiD!on of the Association there The Daya.bhag&, The Mayukha. See for example the defi. 
are various grounds a.gsinst it. ' ' nition of th& tEtrms "Hindu," " Sapinda," ." Striciba.n&.'' 

The Indian States do not form a consolidated territory and the· like and a.lso the introduction pf simultaneius 
within India. ·,They lie scattered from the Hima.Jayas heirs as del1,ned in the present draft Code. 
up ~ Cape Comorin intersperse? with British Indis.n Mr. Rangandha.m also suggests tha.t the ·joint f11o~ly 
temtory. . . , . ' ,system, the IDndu cci-ps.rcena.ryand the rignt·bybirth a.nd 

The law of snooesm':'l', marnage.a!!d d'ivo!ce that may 'the ri~ht by survilvorship are with one stroke of the 
be forced upon the H111dus. of British India, may bring pen g~.ven the go-bye. It is submitted that for the pro 
u~~~; them the contempt pf their, CO.n)ligionists living growth llol)d_ improvement of any Hindu Society iii ':ll· 
Wl~ t~e States. .we cannot ev~n i.ma.gine the extent i.ts aspects,· the joint family system is the onfy check 
of lnlBChtef tha~ mil be cre~ted m. the social relation against severs.! abuses and depa.rtures from social aud reJi. 

-betw_een the Hindus ;of Brit1s'h India and those living· gious customs which have been iU existenoo fol:' ages and 
within ~ States. . . . which, COI!p\ed with the :m&rr1age rules and obli tions 

:x'here. IS ~nother ground which -we sha.Jl urge against have acted very largely to bring about the W!lfte ·. !: s:'f:lathn. In -:~ oountries _law is a.:o act of ~nd welfare of the Hindu Society. The clght by bb:tb ~ 
on Sastn~ ;:~reas m. us,_ ~he Hindu Law is ba\led J(lint family property largely restra.ins the head of the 
the RishiS Th p~bedoo% spmtnalleaders of the time, family from extravagance and from improper alienations 
ill all bra~ches 0:C H!~u La:':hl% ~r ~~~~im.!-nts · The Prf;noiple of survivorship is: largely ~~ble ~ 
laws of western ·countries N 1 · Ol'elgll ~ ~be )?tevtntmg large_ sca.Ie fragnlenta.ti()l). of properties. Even 
interference with their pri~te Ja.:: b~~; woul~. ~fl !Il the Dayrtyabhaf' S~hool, in the ()!l.se of .co-widowi inherit• 
The Legislative Assembly is coruotituted f Hin non. 111 11• ' lpg P~ • t e nght of survivorship is applied. Any_ 
Hi;ftdua and the id~ is revolting to theo Hind!us th:::I?- ~ :Which doe_::._~ with tJ;te a~ow principles. is fraught · 
pnvate law should be changed b . h ~tt . 'lVI unotellll8 ~~·~. resulting m . numberless law suits 
etran~rs to their sooi&l !llld ecoJo!~rs;::. w 0 are qwte and~ co~quent es~ngement of colldiaJ. family feelings. 
• It .IS a pity that. at a time when Blirenuous llttem t • Wlt!'- these p~llmins.ry olJSer1tations regarding 'the 
~ bemg ~e ~ brmg about unity among Ind' ~ ~ecees1ty for this legisla.tion · and a.J.so regarding the 
t1on. a l?gtalation would be thollght of, whio:nwfut~, 111COD!pfetenees o~ the Dr_llft Hindu Code, we proceed to 
tHh~ 111e"''itable ~f!'eot of creating ~ sharp deviation a.mon t e~nnne the vanous sectio)lll ill the Code a.nd ernress our 

111du population of India. gs vtews thereon. · . · · ·. • -.. · 
It appeatS that the authors are very ill:riste t . h . ' . . . 

a new code. In spite of strong 'tion n m avmg At the outset, the definition of the term "Hindu ,, 
!It uving the new c?de on the Inrs~tn~'ketl: \J'!rl~t!de:S,!' ~a ~~t too wide. We know that the_ 
~·of coming 111to force throughout British India diffi. lty fb . :Y: definition. We are also a.live to the 
tt ~Y be left to the option of the PrOvincisl Governm th cu o rmgwg under one category the various peoples 

. to .mtroduce such of its provisions into their rO • . ent . Th~ lifO n?w foverned.by what is known as "Hindu La.w " 
· t~ey 111a.y consider nectlSSQry. . P ~cos as' f ffi:d~ i:!te to the section ststes that the definiti~n 

. It .. me.y not be out of place to mention that the wo Id . . dmru . u It . n added for the purpose of simplifyiDg the 
now m the throes of a great chan A 1 . . r JS ng. 1s not, however easy to fo t th ord. 
nature.now proposed may be p~e. ~ ~gis!&tlonofthe · .connotationoftheword. Usmgthew rd orge £ e ~ 

' t~;::: :k~~du~~ things ~U:, no':'!t~::~: :! 1~~ ~~ :.e ~dj! o~e is apt
0

to f:uin: !~~ 
authors of the Billa wh::' ~~:e ~OW~edge of the coupled with the pro.;u::o~. th noJresent . definition 
the object can be attained b h e . &.OtJOn IS necessary inatters deslt by it-.-eapeciall m th e . e relating to the 
ing laws without. creating ! dr"as7?.! =~ toththe e:dst. tends to etface, in· co~se of Jme ~ &latingof tode marria,ge, \ 
Law. The Association stron 1 ge 111 e Hindu between-the diffsrent 0 1 ' . 68 llla.roa.tion 
expenditure of public money tog Y./;oteshte a.gainst any ment have been br J;! ~ ihom_ the British Govern-
unorthodox Hi!idQS, · · 811 

LS Y t e whims of some Hindu law. Each nee e.om~ent !ldministering 
· ' " · and d1stinc1rlve feat raoo ~ preo1oua c!Iaraoteristios . 

87. The Golconda Vyaparl Srlval'shnava Associatloll, has its specific con':~u~i~~ :~~,~~A!! such; each raoo, 
. . . . Berhampur. • of the nation 11~ a h 1 ° ~e •Or the betterment 

Report of tho -Snb-committes 
110 

• • maintain the into 'tyw 0 e. It 18 therefore necessary to , 
N. V:· llangana.dham, B..t.., Vakil, N. Bal:st~ng of Me.ssrs. . on itS own line8 ~nd ~~~ ~oo Btr~at each :inay progress 

\ 

Va.kile.l).d B. Na.resimhaswami, B.A., B.L. ~~·L., the common benefit of all ct .fh parti<;ula;r g?od .tra~te for 
"' • ' • _). 

1 V~rna· Ashrama the ba.si~ ·or ~gam the ins~atut1o~-of 
will beiObliterated, if we b"'h- in ·_Arythinan Soc~al Polity, 

· . , , , ·""5 WI the definition of 
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· « Hi.lldu," a. pm!Oll who is admittedly a non-Hindu in According to Messrs. Balarsma.das and NarssimlJ&.. 
¥efs a.nd~practice$, a.nd allowing marriages between swa~: . . . · .• . 

· "any two Hindus " as is proposed to be· dO)le under the (a) Sons, sons of ·predeeeased sons · a.nd sons of 
draft Code. We a.re aware ·that a.bWJe~ have "crept in at ~ sons ·of predeceased sons, whether divided . 
present i.llto. that hoary institutio~. But that i,s'no rea.son . or undivided or united with tl:!e intesta.te shall take together 
fora.bolishing it altogether. · two-thirds of the intesta.te property; the manner of 

In view of the extreme difficulty..:..nay im~bilitY s~ring as among themselves being that they take per 
.of defining a.nd labelling with a. na.me all the groups of atirpes. · . • 
persons that are governed by the Hindu Law; we D1&Y • (b) The rema.ining one-third of· the property sha.ll 
as well give up the attempt, wit.hout nny detriment to the be taken by the wi~ow (or widows if there be more than one) 

. present piece of Legislation •. Even thfi moat meticulous· and also daughter (or daughters if there be more than one) 
.and ·ca:Mully worded definitiO)l of ''Hindu," seems to ~rried ?f11Illllarried ~.wid~,· rich or JlQOI', with or 
lead to endless eontrowrsies. We wo-qld therefore delete 'Without 1ssue or probability of lBSUe. The widows and 
cla.use ll of section 2, Pa.rt l and recast Clause I of that de.~ters shall all share this one-third per oa.pita. To 

· $1Ction as follows :- t t~ :Mr-. Ra.ng&na.dham adds the following provi~o, if 
"This Code applies to all persons who; if~ Code m~ow .and daughter are to be, classed as ~ulta.neous 

were l!9t in force, would have been governed by the Hindu hell'll m~, sons ~ndson and ·great-grsn.dsou, VIZ. :-. 

Law or by any custom or usage as pa.rt of that law," viz., . • .. , ~e mdows and ~ugh~ shall possess only a 
~nuwerp.te all the persons or classes of persons to whom life mterest m th~ property inhented ·by ~em provided, 
this Code applies. · . · · however that they may a.liena.te the ss.me for all purposes 

(2) Stridho:na.--Mr. &ngana.dbam is againSt allowing !or whi.Oh they·could'h&ve alien,e.ted under Hindu Law 8ll 
·.a woman absolute right .of ownership in the property 1t was before the coming into force of this Code. The pro,. 
.acquired by her by operation of law. He would giye ~ left by them at their death shall revert back to the 
her only a life interest therein, as at present. The property 'h6ll'll of the last :full owner who would have inherited his 
inherited by her or given to her for maintenance, must in property~ ~e died at the time." . • 

• justice, according to him; be prevented from passing into 6. AppliMtwn of the Partition. :Act, 1893. ·(Jlause 13.-
. a different family for ever. He therefore deletes from the Thill is unncessary, ifMr. Ranga.nadbam's vlew is to preva.!l 

.J definit~ of strid.ha.lia the words '' .whether by. inheritance be<liLuse the' wonia.li. will then lia~ only a ~if? interest. ~ 
•••••... a.rrearaofmaintena.nce "-Pa.rt J.5 (j). . ·.. . !'leasrs· Balarsmadss a.ndN~Wibny would retain 

.Messrs .. :&l.aramadas and. Narasimha.swamy welcome this clause 13. 1 
• 

the step of giving a woman full rights of owneniliip in pro. · 7. MalflltiM' of a'haritng Stridlw.na between aon and datug'lrUr-· 
perty 'jiowsoever acquired, by her-as.that would give-a. Ola~e 14 [Clav-8e (i)].-By ~y.of compensation for the 
"WOman a desirable degree of independence in social life curtailment of the daughter s share as proposed by us ill 
,41;nd would incidentally do a.way with the legal difficulties eonnect~on with IIUceeasion to a male intesta.te, we would 
collll6cted with the tenures , called a "Widow's Esta.te " alter this IIUb·cla.use as follows :- . 
~ the like. They, therefore .retain the· definition of "In Stridbana-devolving on sons and de.ughttlr$ under 
stridhan.e. ·as it is. · .:o.. entry (1) in clause (b) a,Jl the da!illhtere together sh&ll tak\ 
· 4. S'li.eceuion-Part 11-EnUmeroud. heir~ 1.-.:. two-~ds ~ th? ~~sta.te'~ property and the. sons -the_ 

;Mr. &nganadham is against': widow;" an!l "daughter •• remalDlll!J_o~e-third, . . . . 
being bracketed with son, grandson and .great-grandson as 8. SWI'f!I'IJ!m.IJ 8pOII8B aflll ·~ of mamage Olllaide 
"simultaneous heirs." The primary 6bligation of the latter ·me's CCI8t&-Clause 17 .-AS we a.re against lDa.IT!ages 
three and the duties they have to discharge reliiious as · outside one's caste (as will be seen from otir observations 
-well as seoular, by virtue· "of their relationship with the on olauses relating to marriage) this clause' is highly 

· intestate, override, in his opinion a.ny.cla.im of" widow" objectionable in olll' opinion a,nd 'l!rnst be d~leted. 
or "~ughterl.'' to ~ the prOP.Il~Y, along with them. . 9. !7~ wife !Nqualifted-Olauae 19 . ...-..Tust 8ll un: 
'I'he mdow can come m, only on liillure of son, grandson , chasttty of a. woman during the hnsband'a lifetime is 
a.nd gieat-gra,ndson, aJ?-d ~he daughter only after the deemed a. disquali1ieation for inheriting his property so 
~dow. Even then, in conso!'3n~ with his view expressed also unehastity a.fter the' husband's death should als~ in 
m paragraph .3 ~bove, ~e mdow and the daughter should olll' opinion be heid a disqualifioe.tion for the widow to 
have only a life mterest m the prope!:ty inh~ted, the pro·. enjoy .the property of her late husband. Sul,tabl~ provi· 

. perty to ~evert back on her dee.tlj., to the hell'& of the last sion must be made against this IIUbsequcmt unchastity 1111 

. full oWn.er were he deaqjust then. . . · . well. · . · · · 
. Mel;~. Ba.la.rS:mS.das and Narasimham~y are alive 10•· Ma~ Ill·A-·(ji,IIM 4.-We W the follow • 

.. to the fact t~t the. son, grandson ~nd greli.t-gra.ndson have ing sentence. to the proviso.- · 
.onerous d~t1es to discharge to the mtesta.te and his family~ " This prpviso shall not however come into operation · 
But that ,Should not according to thsm: comp~etelY. shut in case the dependant to whom the mainteuance is to be . 
out tbe.md?'ll( or da.ughte~ from a share m the inhentance !\warded happens to be the mther or the mother." For 
along "l!lth thuon, grandson and grea t-grsn.dson. They opine· we think· that the patentS of the deceased have a sort of 
tha.t f.-wro-thirds of the intestates' p~ may go to the ·priority of right to be maintained overriding the cla.im of 

' group . of, sons, ~a.ndsons and great-grandsons and the any one else to the property of the deceased. . 
~ one-third to the group of. widows and daughters. . Cla~e 6 . ..,.:.As the non-liability of certain persons 

Of4ss. !I.-Nearness of blood; oombfu.ed with' na.tural to contribute to maintenance by virtue of the proviso to 
.3jiection incline us .to promote "son's daught\lr .. and olause 4, wru ~ increase' the blll'den of 

- " daughter's daughter " to CJa,ss I and place thsm in otder maintena.nce as againSt others 1is.ble to coniribute, we add 
.after "father ", and before "brother." the followig as llllb-cla.use (j) ss one of the ciroumsta.noea 

0/JuB III.-For th~ 811me reason we· wonld place to be c~idered in .determining t~e ~mount. of ~tena.nce. • 
« sister " after '' brother ". a.n.d " sister's son " after . The . heavmess of .. the lDCldence Of mamtena.nee 

-" bro~her;s son.~' Immei:liately after the sister's son as ~~~ ~ liab~ to ·contribute 1 ~uent. on the ~n.. 
Rlaced by us should follow "brother's. daUghter "· and liability to ,<;Ontribute of persons COJ'llliig under the prOVlso 

sister's daughter." . • , .. to clause 4.. _ • . 
· . The order of succeslilion propesed, by us would give 11. Part IV"""'7Ma.rriage and Di~use 2~-
thete 'Persons preference over people wl!.oee relations&ip :Marriage being the pivot on whic"h hin,~Jes the purity ·of . 
with the intesta.te is remoter by a degtc!e lower down. any ra,ce; it cannot be disp08ed of lightly. It is one of the 

5. ·Marmer of diatributi.on,....-Sed.ion. 7 .-Co~ntly with Sllm;aments conceived by the ~JBogeB to conduce to the spiri
()111' observa.tions in paragraph 4 above; there is·to be an -tual well ~.of the .individual and through him of the 
alteration m the. maiUler of distribution of intestates society at Jar~e. The paramount object of marriage 
_property, In the pla.ce of clauses (a), (b) (c) and (ci) we according to Hindu Dharma is not sensual self indulgen~, 
would recommlln.d ,the following:- ' · but' perpetuation of the line and race. As IIUCh, marriage 

. According to :Mr. Ra.ngenedham : The immedis.te ·must be ~ a place of high sanctity. 
hell'll of the intesttlote, viz., sons, sons of predeceased sons Mr. Na.rssimhaswamy insists that marriage must be 
and ~ of predeceased sons of predeceased. sons, shall take treated only as. a Satirsment and should never be viewed 
per ~· whether divided or UDdivided or reunited with in. the light of a· contia;ct. The marital tie-he lll'g
the mteatate. .~ou!d be a. bond unbrea.kab~ for life. lie is therefore 
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•--- " ,..,_d '' by " persOna" · · • 17 (Jla.Uile U.-R~"""' ....., us 

. • bo"»g made for oivil ma.rrlase or d ~ " llflless the marriage is saved by the proviso. ~ 
-~ti=y r~. 

1 

He wonld reciiSt clause ! ~ :use (a) of clause 3." . . · . 
difsol\1 • and this- J.8 NulZUyanddissolli.Uimoj~u.-Mr.Na.rasimha. 
follo:S Tb,;e ahaU 0111y be 0118 !<'rm,:n .lllllol'l'l&gll er - swrucl deletes clauses 29 to 32 inolwdve. · , 
Code. vis., a sacr~~ment&l :Dll1!trllog6· ~ 11 Mtll!!ll'8- Ra~. m and Balammada. s do not obJ~t 

n ...... ll3dhlml aud Balart.ma.daos- too . . to to +l.eir retention. They however propoee a. few ~ 
:M!ISII!8- ·-- to ~- '!'bey are ve ""!: b.ighiY ~ble plae& • 't All the same, :here a.nd th~. · . . . , 

tho ~ty ~ ~ust be a to~~ thought pre· OlaU~Je 29.-(1) Delete " a.nd at • • •• 801t . and 
by way rj conOOSSlon to the trend of m desirable to make • erl in its place " a.nd continues to be so till the t~~ of 
vP.iling in BOJ!l! ~ they dee:Jution of MarriageS. ·~ting the petition." Impo~oy m~ b~ !l ~~~lllllg 
~for Civil :ttfMriage8 ana be deleted and ~e to justify nullification. :&siiies !& petition ~ COli· 

The word&" PMBiw.ft." inclaose2may · ord tem Iated and not a. suit. · . ' 
wofda." und~ thie Code •• may be inserted Mter the w P(""") Delde " having been married in a sacre.m~tal 

· "marriage." . ' ~ . ., fonn ~because all the requisities_ ~a Alll'tloiDeDtal m~ 
12. ClaU~Je 3.-The words " "between any two.ll'iJiilua ' are to be incorporated ~to a 01vil irJ.II.rrlage. , 

to bo deleted. Dele~ alao "prOVlded that • • • pa~ for 
ate Clause (a) is to bo recast as follows)!..... . clause 18 itself is to be deleted. 

"The marriage shall be only between two persons. a ()la.v.&e 30.-In the seVIll'&l gt?,unds ~um~~ .. undet 
'bride aud a bridegroom, neither of whom has a spouse this ola.use replace the ':fords seven . yean by -- th!:et 
li; · : provided howner that a. man may .take ~er years " because if a mama.ge is t~ be diSilolved the sooner 
=iftheonealreadyexfstmgatthetiJD,egiftllher(l()111!81lt the better. · . . • ' -
in wrlting regiawed to do so." · rule, 19 Part V-Mi'IIOrity o7ul pardianship-(Jla~u 2, a 
Th~g~ it is desirable that monog&wby ~O:!r~h!:lffor aniJ 's.-The word "~u ·~ ma.y be dele~ whete ~it 
pro'1J8IOJ1 haa tA> bo ~e f~ ~ ba: tA> marry a.D.Other occurs. · There iS no justification for clause 6. Clause 6 
Vruious re&SODS reqmres t.,e us . ma be deleted. ' 
woman also, · . · y · 9-"'-'"e "Hindu" and·" as" and" a ••, 

..... . I . 3. - not Olame • uc:oct bi-" h . 1:1 " • 13. The ~~~~ .mumera ..... m,- c au~ a,v 'd and q,jJiJ at the end:' in the religion in_w "" e IS orn. 
sotfi~ent in our opinion, to d'dill; ra<n~ J;!"~ ~u'! . Mr. J3alar~ wa.nts that clause 6 shonld be retained 
mal'!-"ages between persoDS ~ cultms tend -as it is. But Measrs. Narasimhaswamy and J;ta.nga.nadh\\111 
habl~, customs_ ilieosa~ll or.!{ should not therefore be desire that clause 6 may be deleted because ~e natur~l 
tA> disbarmony 1n . Y · ~. wb,o from his . natural aft'eotion t? ,his ward IB 
approved. , expeo~ to safeguard the interests of the mmor, must bt 
' The foil~ clauses ~y thetefore be ~deled:- U • given grea~r freedom and independent judgm.en~ to ~llt 

"(f) If ~ither party 18 a ~!I P~~eSillllg any re gion, tha.n being reduced to the position of a ~tutoey guardian 
the othe-r most be of the .same reltg~on. ' a.ppointed by Court. 

(g).IfeitherpartyiB amemberofa.nyca&te,theother p. VJ-•:1·~•· ·-DeleU!. '.'Hindu" whereVIlt 
most be of the ~me~· · 20. arl .,....,rwn- , th 

(h) If eitller party iB ; member of any well x-ecognillt'<l it ~ccurs and rep'fae4l it by "person or make some o er 
racial community ~e. other. parl;f most be d. the sa~ SUltll.ble change m the part. , · 
racial comniunity unleae the :g..mr&a.ns o£ the partiE-s .give C!®ae IS.-Delete the explanation to this cla.use and 
their previo118'coDSent in writing to the marriage." 8'1ib8litvte '' A man can adopt only with the Coll!lel1t of his 

IDustrations to elucidatt> the meaning· of "raeislcom., wife or wives if any living at the time." To maintain the 
munity" · ·family peace· and harmonious relationship between the 
• (l). A Bengalee cannot IIUII'I1' a Tamilit.n or a <Jan.. adopt~ eon and the 1\ilo~;ve mother, it is necessary ~hat 

Pun' bl· , . the wife shonld also be a willing party to the act. of adoption. 
rese or a Ja · · · - .,.,.,_ 7 -" 8 B lace "Hind " b " " 

(2) Au Andhi8. cannot marry a.n Oriya or a lkngalee. v"'me.Y .6, ~~- .- ep u Y . PereoD; 
· · · We PtO)'OBe to add another clause to cla.ose 6 : "'' Where a 

14. Civil marriag~e 7.-;-Ml-. Nar~a._swa.my, person m giVing to his widow B,ntbority to adopt,.cin:nbines 
who does not countenance the 1dea of a. ma~e as a . with the authorization an express command to adopt~ she 
contract deletes an the olaU&eS from '1 to 22mcltwve. shall, unless it becOmes impossible or impracticable or 

Messrs. Ranga.ns.dham and . Ba.laranlada,s who, do not highly undesirable to -c~~rry out the comma.nd, shall do SD 
obj~ to allow a civil m~rriage but none the less give the wi.•hin three years of the. death of her husband, 
institution of marriage a highly honoured place, incorporate failing which any Sa.pinda. of the p.usba.nd may compel 
therein all the requisites of a sacramenta.l ma.rria.ge exoept ·her by a suit to adopt a boy that may be iecommen<j.ed 
the neoosslty. of going through any religious rites or cere- b:f Court ; aud in the ev~t of her not complying )rith tli~ 
moniee fut the 110lemnizlltion of marriage. A considerable deoreta.l ordeta of the Court, she shall be ·diveeted · ol the 
?odY_ of men ~ve lost ~heir faith in the ~ca.cy of any cere-, ~ inheri~d by her from her husband." · 
momee, e.nd 1t IS mea.rungless_as well aa ridtculoua to..oo~pel . Olmue lZ-Oapacitif to give in adoption.-Delete. in 
1111ch people, while engaged m a really solemn and sertO)l& 'clause (2) " and he mft.y . ·. . dissent " nd a4iJ 
act liB manillge to go through the farce of a ceremonY. •-~--d .. b t h · - n1 · a ofth 
which they little respeot. They-add thwore tA> clause ~ ""'"""' . u e ~ ~ef?186lt o Y_Wlt,~ the COD8ellt . e 
as additional reqoi!lites the claufltl (d) of clause 3 a.nd the m~h~r. gt~en in wnting, !f she. be_ alive. The mother who 
newly l!r<lpoeed clauses (/),-(g) and (It) of the same clause.. iB prJ.lll&rily ~ceJ?led m brmgmg up a boy and hence 
Besides thisiibe words " by a.ny two Hindus " oecurring at attached to him, ~ a degree stronger than the f~ther' 
the beginning of clt.ose 7 shall be deleted and reqnillite (l) should <:<lnsent to giVe away the boy to a.nother fa.mily. 
eha1l. be worded as follows:- · OlaUIJe 13.--Cb.e.nge" fifteen yelj.rs " to " seven yean •• 

" The me.rrls.ge $aU be only between two plri:ms, a in clause (11). The boy to be a.d.opted must be a.s young as 
~~e and ~ bridegroom, neither of whom. hNI a spouse possible. It is desiiable that he s~onld not have · piii!Bed 
livmg, pr<mded, however, tba.t a man may t&ke another_ the age of clu1dhood ~t the time of adoption. H• 
wife, If the one already existing at the time !Pvee bet consent should not have rol'l!led any strong bonds of atta. chme"nt in 
in writing registered to do so." . . the fa.mily of his birth whillh it might be dil!icult for ~ to 

. 15. Clatue 18.-Thete ·appears to be no necesaity fOl' tear away from.• . · 
tbls claose as registration of sacramental matriage if , ~ (l).-Bec<!8t the clause aa follol\'8 :7 
desired-for purposes of evidenoo ha.s been provided b .He most bot of the same religion a.s· that of the 
eJt.uqe_6 aqd n~li.ing is gained by con-vertina:"a II&Ol'a.lllentli a.doptive,father, that ls the fathlll.' by Ol' to. whom. he is to b& 
too a civil mamage for an the requiaites of a sacramental. adopted. · · . 
marriage (e::rcept the ceremonW) are to be-as per the ~ae 16.-Delel~ "Hindu " a.nd II'Ub8titvte " person." 
observatioDS noted in paragra.ph 14 a ,hove inoorporated In tAl (li) Add tA> the explaoation ," If the widow, for any 
a civil llla.rt'ie.ge · eJao. · · . re&&on, finds it dillionlt to a.et ~g to the direction of 

16. Ciatule 23.-The word " Hindu " me.y be deleted ~~usband! ahe may by a petition seek the advioo of the 
and " pe:non " may bo inserted instead. . 'UUQ11i, ~otice of such petition ahaU be given to all pe):'SODJI 

• • . . . in~ted.'' . . . ' . -

' 



329 

38. A Sub-Committee consisting of lawyers, Jildles and by us in this code accord.b,g to ~ intelligence d~ the 
. pandlts, elected by the Berhampur pubHe. \ shon time at our disp()sal ~ given below:-
Part VI of the Clde-" Adoption ;._ . ' P. ar!II-Jl!ustration rega.rding dwyamushyayana. son; 

(a) Ladie.B--[Olatlllll (2) of 12 U7lller adQption].- there should be·equal right both on • Da.ya' and • Pinda.' 
Adoption is to ·be ~e. with the . consent of b!lth mQ.ther It must be defiBitely pronded that this must be of the 
.and father either in glVIng or ta.kmg the adoption. ~me heritage, · 

(b) Lawyers.-Registra.tion is necessary in the• ca.te ' Part II, Olame li.-According ~ the Hindu religion 
d adoption. .Also mother's consent is necessa.ry. those who give • pinda • are eligible to inherit the property. 

. (c) P11!111lit8.-" Homa.m " is necessary in adoption .. · So those who are directly or indirectly entitled to give 
'GuardiaMllip--Part V.-All agree unanimously with ' Pindl). ' a.re the heirs. .But acco~ to this section those 

the pJ.'O'I)()Sed Code .. · · who &re not entitled to give ' pinda. have been regarded 
Pari '1V--CJkaper I-" Marfiage ".-All agree una.nl.- · as heirs, as for example, "Daughter's daughter's daughter." 

mously with. the Code except· one Pandit who says ,that a We do not eonsider that these should be ·regarded as heirs. 
man should be given a ehimce with the consent of his The problem of inheritance by those rel.&ted by half 
wife to marry a. second ~e. The argument placed by him blood should not be taken into. !)Onsidera.tion in· view of 
is that a. man may have no issues even after his wife attains h "bilit f ' t' 

h of d . h h will th t e poss1 y o revo,u ton. 
her 45th or 5ot year age an m sue a. case e en · 1 · . . . : . 

· have at ]east a.n opportunity of having issues throUgh the ~art V.-For all pmyoses ma:m~e ~thin one's ~ 
~nd wife either directly or indirectly (Dharma. Santana.m). . caste IS equal to the ~e ou~e one s caste ; this 18 

· He is of opinion tl!t.t the issue by Dharma Santa.II8.m is not approved by all nor IS 1t ,a.~proved by the sa.stras. 
fat superior to " Aiioption." He further proposes that 'The illustration given in the. portion dealing with 
SA.!!Otra and Sa Pravara. ma.rri.a.ges should be prohibited. ' sapinda. ' rel.&tionship is not qqite happy a.nd appropriate. 

" Chapter II-" MaJriage CO'YIIJickralione'·-All agreed If the 'question would be a.pproa.ched in the light of the 
11nanimously with the Code. · · · illustration various difficulties will arise m connection with 

·Part IV--CJk.apter III-" Di.'IIO'ice "....,Ladif8, Lawgers the order of 'sapinda.' relationsliip; for the illustration 
-cmtJ P11!111litB.-Alf are (lf opinion that in section 301 clauses itself ill opposed to the sa.stra.s. 
~a), (c) and (e), the period fixed should be three years Relationship by half-blood and illegitimate blood is 
mstea.d ,of seven years. , · . . condemnable ; because the Hindus a.re always ·religious-

' Part II-" Dayalihagam "-I7lte8!ale ~ . minded. All their action should 'be according to the canons 
· L:uliu alii LawyerB.-Equal rights of inheritance to of religion. Persons of half-blood or illegitimate blood 

father's or mother's property should be given to both sons are nowhere tolerated 'by the Hindu Religious Institutions. 
and daughters. ' • ' .So their rela.tionship should. always be avoided. 

P11!111lit8 ....... -(l) One . Pandit is of opinion that l.&dies .Sacramenta.! marriage could never be invalidated by 
ahould 'beo given equal rights with meb. (2) and (3) divorce. There· should be some other provision in its 
are of opinion that· daughters should not have rights to place. · . · . 
father's properti.el! but equal rights should be given to · Aoeofding to the prenous part a. male Hindu of lli 
both son11 a.nd daughters in the <leSe of mother's properties. ' years of age has no right to give his ,consent for marriage. 
(4) Another agrees with the proposed code but wants a. So it should be against law to bestow him the oapa.city to 
widow should have only limited rights in property inh~ted take a so11 in adoption ; hence it is not reasonable. . 
from her husband. (5)0ne other ~ects the.Ra.u Commit- Pari VI; Clquse 5.-It should be illegal on the part of 
tee's Reform Code in toto. . a. husband whose wife is living to adopt without a.ny 

Part III- ·· · ~. reference to her a.nd notwithstanding her diesent, as the 
' Ladies -No dne shOuld have right to a.liena.te a.ncestra.l result of it will be very unpea.ceful. · 
properties by will. These-properties sliould go to the heirs. Part VI, Clame .14.-In the sen'tence "whq are ~pable 
· Lawger8 and PanditB,J....As.R_er code. . . . of being adopted •: ~here appears to ~e some prm~g 

Pll.rt III-A-" Maintenance '<-Section 3 (Vl1)-Ladie8 !lli.stake iJi Oriya as1t IS not on aJl fours mth.the succeeding 
11-llll La1C'!/ers.-The widows of son; gra.ndaona.nd great- sub-section. . '. . • . · · · 
grandson mentioned in .t4is clause should be removed from · Part _VI, Olame 22.-:-In case there bejng a. na.tara.l so~ 
the maintenance 'list and pl.&ced among the simultaneous · the queStion of mother and step-mother should 'be COIISI.· 
heirs enumerated in Part n, Section IS, CJas I, Cla.use (i) dered; but in the ca:se of adopti~n ~ere should be no' such • 
.along with predeceased daughter's daughter. co~deration. Form tbQ.t cas_e,lt will lead to unnecessary 

Pari 1;:-/Jejini.tion of a Hindu.-La:dies, •lawyers a.nd difti<l.ulties· at the tilqe of. diVlSI~ of th~ J!roperty. If 
Andhra. Pandits are agreed with the proposed code but the . the adoptive fa.ther ma.rnes a.gam then 1t IS so~ewhat. 
Utkal Papdits opposed the inclusion of Budhists, Jains a.nd reasonable that she should: be the step-mother of the 
Sikh!~ un4er the h~ of Hindus. + · ·adoptee. , . .. • 

· · · · When a bachelor adopts it is desl.ra.ble to regard the 
89, Mr. B. Venka~warlu Pantulu, Reilrecl Tabslldar, , wife subsequently ma.rried by him as the adoptive mother 

Parlakimedl, . because in the performance of_religious rites the assistance 
Some portions of the revised Hindu dode dealing with of the mother is . essentially necessary. . Especially it is 

lll&I'riage, divorce, etc., a.re highl;v antagonistic to the age- unreasonable tO contemplate, e. step-;moth.er there beinl! 
long and deep-rooted religious sentiments· of the Hindus. no mother a.t aJL · · . 
'!'he draft Hindu Code con~ many foreign to 1(he Rin~u Where a. diseased Hindu male hi}S left several widows · 
popul.&tion. The gen9ral optmon of tqe Hindus (public) th ado t a. son on behalf of their husband if they 
is t~t-the draft liindu ~ode is opposed to,the Sa.n_athana.. a.r:y :S.!ne o~inion a.nd in that ease ea.eh one of them 
V~o D~ of the Rindust Theabove18. the VlCWB of, sh uid b 'dered as the adoptive mother. 
the pandits of these parts and I must a.g:ee mth them. o e conm . • . 

• · ' · · 41: Mt. Raghunath Pa.nigrahl, Sahitya Baglsha. .. 
· 40. ~ri. Jadhunath Kavya 1'irtha, Head Pandlt, Sauskrit .1. M/Jit()f/(llm'//-~By this it il! clearly' indicated tha.t. · 

Toll, AnguJ. and Bbaglrathl Das, .Angul Town. ' instead of a.n increase of the. Hindu popul.&tioll there 
. By rea.cllng the draft Hindu Code more the,n on:ce from. its would be a. great reduction in the population of the Hindus. 
:~~to.rt to finish we understand tho.t this law will in. every Jn new of the rising population of the non-Hindus in IndiA 

· respect be quite adverse to the greatness of the Hindu it is not at-'all desirable. . ' . · · . 
l:Eiligi.on. It is. simply a.b~ to t~ that ~ ];_a.w wo~d · 2_ Di.11(11U.-B this th~ ~jugal love 'between hus)land 
be made applioa.ble to the \yhol~ Hindu nat10~ of India. . ~d wife and th! devotion •of a wife towards her husband· · ·, 
As the mode of tt:ea.tment m different p~ IS .not the will be tl . affected. It will also enable a .husband 
'S&me du~ to the ditfereJl:~ betweea water, a.ir a.nd earth to find~ns to see his wife with a. suspicious eye. 
·of ~he. ditferent. places Similarly the ~prl)Ve~ usages of · Over and above this if a. wife seeks for a. divorce during 
.the Hindu religion are not the. same m the ditferent pro- th illn · f her . h sb~md wba.t will happen to the future 

. vinces of India. ; this is not also desl.ra.blec So the a.ppli· . e ees 0 . u, . 
' -ca.b~ty of this l.&w all over India equa.lly is iinpossible. life of that husba.nd · . . . . 

It 'Will be more time-t&kinlf to show the ditferences of this 1 3. According ,to the sa.st!:'as It is not destra.ble that a. 
·«!de by comparing it with the Hindu Religious Code bit daughter should inherit her fa.t-her:s proPe;tY· ~ ~e son 
by bit. Even then whatever differences could be marked has a right to perform all the ~ons ntes· his ~ht ~ 

. •. . . 
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· . . d that the l&w of primogeniture and impartible estates ~ 
property h1l.'!. been esta.b~shed. BCSJdes t~, the a'!i:Ich considered M possible improvements. wit~ a view to lllak& 
ments which the Comm•~~ have ::rlggootej ~d Hind t t)lese agricultura.l improvements posSible, If, State ownership 
are likely to affect the religion ~ndHinJur~~ tt e l~s is vetoed out. - ~ . . . . 
will do .more harm than good to 6 • u 

18 Y· · • 'h The other reform that h'iiS been attempted iB the code is 
ui. view of want of time and ,bemg afraid o'f the 1£C the raising of the status of th\1 woman. There should be n~ 

of the discourse I cannot qn~te here the canons o the dging against it. When prejudiced critics of Hindu 
Hindu religion a.nd the pra.ctiC: P~;!e!twmmo~g m; Ciology attack ~he low social status of the Hindu woman 
people. liD person before the mill! 0 er J:IJSf)llrch is made into ancient texts to discover that in· thE 
opinions m detail about the above pomts at Berhampur. past Hindu woman occupied a high statuS a~ost equal t.: 

. 'h s strl and ,,.,...,_two others Udar.dngi, that of man. . Wh~ should there be ll.)ly grudging whe!l tba1 
42. Mr. So mana. a a ...... '1 • • . is • resuscitated •. Man and woman should be e~a.I m thE 

P.O. Bodokhmandy, Ganjam di..trlet. ·· ' e e of the Jaw. The la.w of divorce and of maintena.nc. 
Based Mit is, essentia.lly on cusj;om and loca.l usage, any r!r the nristresa and illegitimaro clilldren are therefore in th( 

codification, however exhaustive it Il!-ay pretend to be, C4ll right direction. 'As orthodox people, if th~ be any rea.Iil 
under· no circumstanoes be exha~tive and the lacuna and strictly orthodox in: these days of uruversa.I .Eoglisl 
it will leave will be sure to have disastroWI effects on the education and inevitable railway travel, are privileged tE 
Hindu religion. . have their sacramental marriage, there i~ no valid reason fo 

(1) For instance, the effect of ~he Bill- is to dest~O:f opposition to Civil Marrif.%.~· , But the:e seems td be on' 
the Joint Hmdu l<'amily System which )la.~ been working serious drawback: the p~tion of the wtdowed daughter-in 
on harmoniqnsly from tpne immemoria.I. law iR .without. !idequate ~on lowered fro~ that granted tE 

(2) The enforcement of monosamy, a system so strange. her in the 1938' Act;. sh~ a.lso .shoul~ be a sunultaneous h~ir 
to ancient Hindu Law will retsr<!. the growth of the Hindu and not merely a. mamtainee. . ' . , • 
population, will cause misery to. so many unfortunate On the plea tlflt agriculture and !&nd belong to the provin 
obildlf.'1!8 ps.re.nts and what is more will atlp the Jmn:ian . cia.! administra.tion, the code seems to have left derumg wit! 
force which is essential for the defence of such a. Tast it in thedetailsofinheritancea.ndsul)(lessi~andmaintenarice 
country M Indis. In order to have unifomuty all over the country some devicv 
-. (3),Again, the ·system' of divorce. w.hose disastrous should be ~~en~ even moving th~ parlia~enta.ry m~('l. 
effects the Westerners d~:~ always. enjoy and condemn renee to ach1eve it witJh reg1ll'd to them. R1ght ~partition. 
will demoralise Hindu Society, will disrupt so many either in land and ,house p~pert;v should not ~e a~o~ to 
Hindu families r,n{! cause m.i.sery to- many happy coupl~s lead to quarrels and unfruitful b1ts. Some deVIces siniilar te 
disunited on slight and temporary pretexts. compensation of a, compulsory. nature should be om~sidered, 

Hence, for the good oi all, we suggest to leave Hindu La'w as m Muhammadan la.w or sa~ m the law ofpre-e~ption .. 
as it is, because any change and enlargement m its· provi-4 , Perha~ the safeguards agamst Wldue use of diwrce mak& 
mons would be attended with di~astrous and destructive, it useless even in csses where it is most needed. 'If divorce 
effects, on the Hmdu Society. is genumely prov~ded for, the ma.ohin!Jry· should ma.ke.i~ 

43. Mr. P. Jag~nnathaswam,i, M.A., L.T., Retired 
Principal, Maharajah's College, Parla.kimidl. 

possible 1i<) succeed. . . • 

·M. Mr. ·Manor~n!~n .Ray, Judge.' High Court, sonepur 
State (Retired Additional DUtriet and Se>sions, 

Judge, Be~gal), 1 As I am not. a. student of law; I shall confihe myself to 
some general. principles involv.ed m the dr!lft code ana I do 
so a.Iso for the rea.qon tha.t if agreement ia had on those. I was in the· BengaJ: Judicia.! Service from 1908 to Jcly 
principlcs·the deta~ ll!&Y more easily' be worked out by 1934andCimconfidentlysayfrommyownpersona.lexperience' 
experts, and statisticians. , · · while I was' jn East. Bengal that Muha.mmada.n sisters a.r& 

Firstly, whether I#tion of a direct nature a.s interference a.Iwaya fightmg with their brothers over their shares in their 
by legislature m th~ matters of what is cslled Spcia.I Reform paterna.! properties and that fraglnentation of landed proper· 
is desirable oi- not, ma.y no longer retard tbe consideration tics and quarrel and litigation between brothers and sisters 
of the dra.ft proposals. In these de.js of mterference by the are inevitable if ~hares are given to. married daughters· a.s 
Stste. into every B?~~~~y of the.life of the comunity, the. well. Muha.mma.ds.ns have to take recourse to tho law of 
qucst)on of the adV1S1b1lity to legislate on matters of mal'ria.!!e wa.kf to save their zli.tninds.ris: 
and divorce should not be a.llowed MIY consideration. Wh:n . I the!efore earnestly reqiicst the Committee to thipk 
politics and .~conomi~, .sooia.I a.nd moral problems were twice before . recommend.illg the rights of inheritance for 
thought as bemg excl1lli•ve of each other, the above question married daughters. · 
had a place for controversy. But not now when the life 

. of th~ group i.~ o~:~e in~visi~le whole, the ~Old activitiEli; I They may be given an equal share with 8011!! in respaot of 
of which are mthm tJhe purvJew of t;he State organization· other properties. T~ey are merged in other families and so 

The ma~n questions raised m the code msy be s~med they· should not get a share of homesteads and other lands. 
· ~f by sa.ymg that ,attempte are made to have a code instead As regards monogamy/there is absolutely' n~ reason or 
0. case law, beca'Use of tho. ambiguities prevailing at present necessity to enforce it by law when the Hindus are practically 
onacoountoftheseveraJHighCourtsanddifferentbenohesof ,monogamists. In exceptional cases, e.g.,. when ·the wife, 

. ~~he Judio.ial Committee. Secondly, the customary law is ba.rren or invalid, a second wife may have to be taken 
1n ~e several parts of thiq sing!~ continent may m the main , and it is !llu~ better to ta.keo a.nother wife in such a <1se 
fu~es at leastlibe ,made . uniform. Both are desirable; than to divor.re the invalid wife a.nd marry again. , 

View of the so darity olauned. by the Hindu community Di b' u· ed . . 
on the basis of nationa.I a.spimtioM, it is buj; fllir that their · :vorce may e a ow . m ~xceptional okoitinsta.nees, i.e., 
law should be one but not many. for cruelty and desert101Yand other reasons given by 

, Parasara; but.~ot for change of religion. 
If so, jt is e.sked why De.yabhaga system of mherita.nce be I ha ' 

a~ow<;<I to supersede .the Mitaksha.ra. Not only does it . · ve no objection to sagotra. or mter.ca.Stemarriage,ll!l it 
s~~liiY: matters -but 1t does away -with the m.i.schievous will~Qot be compulsory, but .optional a.nd no exception can 
distinction between anoestra.! and self.llcquired ...., reasonabl:y be taken to what IS called pernrissive or enabling 
~these days of so?~a~tic tendencies to level dowJ>~~: measn:e~ m.legal,pa~lance. _ 
ti~ of property, 1t ~ better to have as few differences as Regis~tion of Hindu marriage, which is a sacrament and 
JIOS:'l•ble. The laws m. the draft code of succession and .not ~ CIVil contra.ot is quite mmecesllltry and· should not be 
1na.mtena.noo perhaps ann at the fragmentation of .,.... enforced. 
But I apprehend one da.nger with regard to h prop ••• J. · I . ' · · · 
agriculture' in the country. As it · . t e future ~f . h never e&J!le .across a smgle case for restitution'of conjug~.l 
badly su.trering on a.ccount of sroaJl h&~,:uJ~ ~d ls ·': ~a~ong~dus~n~v,:erfoundasingleHinduhusband 
mentation. When for purpooes of im """!!• an =g· e enymg ma.rnage, though I know Of many cases 
Intensive forms of a,gricultura.I operatio~v~ :tht B:lld :£ong Muhammadans in which marriage WM denied by the 
~md large-sca.le funning are found ~ coa:d v~. ariD!Dg e. •. . . . . • . . . • ·. , .' 

. ~~ u;-;:ti:UWht:~~:g :~:e:~l~o~~~ f,sil;t!:h= ~~:tra.M~!:!:duJtia ::t~ c:~O:. 
1 • sugg ent w en · they ~~~ the greatest sufferers. ' 

11Al>B6S: ,.l'~D liT ?iBlll SllPBIWITllli_DBNT, GOVIIRNllENT 1'111188~}945. 



AQ!IITI FOB fBI! BALli Or JI'ADBAI GOVIBB!IIEIT 
PUBLICATIO!iS, · 

1D India. 
BllliWUI Lu. JA.J:III, 1710, Motllwta, Agra. Ahmadabad 
CIWIII~ 01t1Jw1W. V .uu., Booklollera, . · 
Jt 0. lWtaW. A.kola. 

:&:r.rAIIliUJI, Publlahiii'JI, Allahabad.... "Kitab u.~.•" 188-00· BornbJ 
Nn BooK Coiiii.LIIll', Bookoollere, ·~·• .........., ' 

1lood, .Bomba;y. · 
D. B. ToUIUOa&V.IU SONS II> Co., Bombay, 
TB.t.Oiti<B a. eo. (LTD.), .Bo!llbay, . o ••• 
N, s. W A.OLII, Ciroulating Agent •ud Boo~or, No. 6, Tribhuvau •,..,-. 

Girpon, .Bcnnba;y. · 
To BooK CoJUAliiY, Calcutta. 
BIJ'l'RIIWOII'l'llll> Co, (LTD.), &, Baetinge Street, Caloutta. 
R. C.umB.I.'I' II> Co., Caloutt.e. 
U w Boo It SoCJ£n, l'ublishera ud Printm:'• 86-8, Berrison Road, 
~~ ' . 

Tlu.CUII, S~IIIE II> Co., S, Esplallade Ea.et, ~tta. 
K. KmamfA An.t.ll BIIO'IIIIBIIS, Bookooll~ Publlahere, eto.r Tbe Rolllld, 

Triohur (Coohin Btete). . 
ne .ldaoagor TuallYDIIIWII.D!Boos; D£PO:I', Hyderabad (Deocan), ' 
!I1Je Secreta,.;., 08MANU. U~mmsiTY B'.tlll>lllr.l'll' Co·o1'11:1U.7:1V111 Boo:s: DB1'01', 
~P.o., Bydorabad (Deooat~). . . 

So•TIIIo.lUI hDwr A.omou~m~BAL 8li:OBE&, Julllllldur. 1 
Tho Direotor, " Tllll J'an:oa lmlu. GAZllll'rlll," Karaikal. 
M, R. A.l'l'ADtllW, Bookoollor, G7•A., Allderaon Street, Esplanade, Madrae. 
Tua ClllllliTUlf L~ SoOJJITY J'OB lmlu., Poat .Box No, 1101, Park 

Town, .Madraa. • 
CITY Boox Coii:I'.LIIY, Po~ .Boz No. 283, ~ 
C. COOIWWIW.UU'N.\'1111l11 .&liD SONS, 27 and 36, 'Chlnnathombi Street; 

Madra&. • 
Bloolllllcmw<J (LTD.),IIlollllt Road, Madrae. 
Tllll SW.I.IIIIII.I.III'l1Wf (L:rD.), 1\lOUQt Road, Madrae. ·; . 
lll.t.omLLAl!l II Co, (LTD.), lllount Road, 1lladtas. 
G. A.. N.l.ft8.t.llll> Co,,llladtas. , • ~ 
V, lU>u.awAllllBABmtJL11 II> SoNS, 292, Eaplanode, llladta& 
p, V ABADACIII.t.lll & Co., .Bookoellora, 8, Lingha Chotti Street, 1lladta& . 
Agent, Tm1 Soum lmlu. B.UVA·BIDDIWIT.I. WOilltll P1lllLI811INo SoOIIIft · 

(LTD.), 6, Coral Merohant Street,Madrae, ; 
V~~NUn.UU. & Co., Eduoetional Publlahoftl tllld Bookoellora, Esplanade, 

Georgetown, l4adrae. 1 • 

TBIIl.rr'nll FLoWBB CollllP.LIIY, Eduoatlonal Publishora and Bookaollora, 
66, ThBinbu Chet\1 Street, Georgetown, Madrao, E. 

V. P:IBOM.U. C1111:'.111:1' II> SoNS, ~. Stringoftl Street, Georgetown, llladraa. 
J40IIAJIIID Au Rva&INi Eduoetional Publieher and Proprietor, "lllad.ina 

Pr~~BB," Triplioane P.O.,IIladraa. 
T. K.uu.x.t.nA, Retired Pollqe Otllcet and Press Correspondent, Bucking.' 

hampet, Bo•wada, (Madraa). . 1 • . 

Tn .IJIIOOAJI Pt:rBIJBIWIQ l:I01181'1, HIIZIIr Road, Cali~ (Madrae). ,-
TIIll Nt.TION.U. BooKR.w:., {JIIIIIUIIlore (llladras), 
Tlllll EI>VO.t.TlOJ<.U. S11PPU118 C01111'.6.N'I', 142-A., PO!lllura.ngam Street, R,S, 

Puram, CoimbatoN (llledraa), · 
Becretaey, Jil.uAJJ BTATlONIII\'1' DIIPOT,.Devakottei (1\ladrae), · 
BIIJNJ\'.t.B II> Co., Town High School Road, Kumbakonam (llledraa). 
E. r.t: Go7AL.t.KIIIIImiA Ko ... , Pud11m1111taparn, llladura (llladrae), 
K. Baou Il..t.o II> Co., Bookaoll~ Kodialbail,lllangaiora (llladrae). 
M. BIIIIB.t.CIB.t.L.UIIII> Co,, Proprietore, Tbe BJndu Pl'IISII,IIlaeulipatam (llladrao) •. 
B. Vllli'UT.l11Al4AH, Com111p0ndout, Permanent Fnnd BuUdinga, Neela South 

1\lttMt, Negepatam (llladraa), • · 
D. 881 Kmamfl.li11BTJ, Editor of "G.rama Paxip..uu;..," Ongole (llladru)~ 
TBII Bum1:111T.t.N Pmwa~t~~~o Co. (LTD.), Rajahmundry (llledraa). . ·. 
TBIIIIloniiBlC &roua, l!alem (llladraa), 
The Proprietor, To. Ho1181!1 OJ' KNoWiollllom, Bookselleftl and l'ub&bero 

Pa.lllagrabaram P.O., Ta.ujore (1\ledraa), . . ' 
BIV.t.OAIU l"oaLlablii!O Housm, Bookeellol'll ud l'ubllehoro, Srivaikuntam 

TioDovelJ¥ (Madrao). · • 
B. KIIDmN.uw.ua & Co,, Teppakulam Post, Triohinopoly F~ (1\ledrae), · 
L.(=.i.UB.t. An.1.11, Law Bookeollor, Toppaknlam P.O., Trich.inopol)l 

A. V~JJAN, Law Bookoollor, Vellore (1\ladras), ·. 
l!u.AWlWtlll> BoNa, Bookoellore, oto,, Ccmnaught Place, New Delhi. 
The 1\lanaget, To hmw<ATIONAL Boo11: IIBBVllllll, Bookeollere, Publisb•N 

Newa Apote and Btetionera, Pooua '- - .. 
P, N. SW.&llllNA'rll'.l. BIVAN II> Co,, Commission Agente,-~ eta, 

l'udukkottel State. (Branohee also at Karaiii.udi De-•·-u-• ••d' ' TrichiJJopol,y.) . • ._,~- -

Tht.:::=~b~ P11NIAB ~. Boos; Dill'~, l!aidmltha Street, 

lllotwn..u. D088.WW BJWt, Boob Aaent, oto., Rajkot, 1 

B. B,lll.t.moa II>~" Cbatur VUae, Paote Civil Linse, Jodhpur (&,iputaoa), 
Tu~OIJ:L01'11118 RuOBT, Bookooll'en ud NOWII A.gente, 'l'aikad, Tri~an. _'!} 

NOTICE. 
O.lficit.il publiooliom ·mGII be obtained ail lht Unikd IC71gdom 

atllu dire~ /'ffml lhe o.lfice of lht High Oommii!Mntr for 1 llld · 
India Bouu, Altllllf/Cll, _Lolldo,. W.O.llr. or illrough 01111 boolc8eller.14

' 

.,.~, 


